
















UNITED STATES REPORTS
VOLUME 449

CASES ADJUDGED
IN

THE SUPREME COURT
AT

OCTOBER TERM, 1980

(Beg in ni ng  of  Ter m )
Oct ob er  6, 1980, Thr ou gh  Feb ru ar y  10,1981

Tog et he r  With  Opinio ns  of  Indi vid ual  Jus tice s  in  Ch ambers

HENRY C. LIND
REPORTER OF DECISIONS

UNITED STATES 
GOVERNMENT PRINTING OFFICE 

WASHINGTON : 1982

For sale by the Superintendent of Documents, U.S. Government Printing Office
Washington, D.C. 20402





JUSTICES
OF THE

SUPREME COURT
DURING THE TIME OF THESE REPORTS*

WARREN E. BURGER, Chief  Just ice . 
WILLIAM J. BRENNAN, Jr ., Assoc iate  Justi ce . 
POTTER STEWART, Assoc iate  Justi ce .
BYRON R. WHITE, Ass ociat e Just ice . 
THURGOOD MARSHALL, Assoc iate  Justi ce . 
HARRY A. BLACKMUN, Assoc iate  Justice . 
LEWIS F. POWELL, Jr ., Assoc iate  Justic e . 
WILLIAM H. REHNQUIST, Associ ate  Justic e . 
JOHN PAUL STEVENS, Assoc iate  Justice .

OFFICERS OF THE COURT

BENJAMIN R. CIVILETTI, Attor ney  General .1
WILLIAM FRENCH SMITH, Attor ney  General .2 
WADE H. McCREE, Jr ., Solicitor  General .
MICHAEL RODAK, Jr ., Clerk .3
ALEXANDER L. STEVAS, Clerk .4
HENRY C. LIND, Report er  of  Decisi ons .
ALFRED WONG, Mars hal .
ROGER F. JACOBS, Librar ian .

*For notes, see p. rv.
m



NOTES

1 Attorney General Civiletti resigned effective January 19, 1981.
2 The Honorable William French Smith, of California, was nominated 

to be Attorney General by President Reagan on January 20, 1981; the 
nomination was confirmed by the Senate on January 22, 1981; he was 
commissioned on January 23, 1981, and took the oath on the same date. 
He was presented to the Court on January 26, 1981 (see post, p. lx ii i).

3 Mr. Rodak retired as Clerk of the Court on January 16, 1981. See 
post, p. LXI.

4 Mr. Stevas was appointed Clerk of the Court effective January 17, 
1981. See post, p. 1105.
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SUPREME COURT OF THE UNITED STATES

Allotment  of  Justic es

It is ordered that the following allotment be made of the 
Chief Justice and Associate Justices of this Court among the 
circuits, pursuant to Title 28, United States Code, Section 42, 
and that such allotment be entered of record, viz.:

For the District of Columbia Circuit, Warren  E. Burger , 
Chief Justice.

For the First Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marshall , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, Warren  E. Burger , Chief Justice.
For the Fifth Circuit, Lew is  F. Powell , Jr ., Associate 

Justice.
For the Sixth Circuit, Potter  Stew art , Associate Justice.
For the Seventh Circuit, John  Paul  Stevens , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackmun , Associate 

Justice.
For the Ninth Circuit, William  H. Rehnquist , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.
December 19, 1975.

(For next previous allotment, see 404 U. S., p. v.)
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PROCEEDINGS IN THE SUPREME COURT OF THE 
UNITED STATES IN MEMORY OF 

JUSTICE DOUGLAS*

TUESDAY, NOVEMBER 18, 1980

Present: Chief  Justi ce  Burger , Justi ce  Brennan , Jus -
tice  Stewar t , Justice  White , Justi ce  Marsh all , Justice  
Blackmu n , Just ice  Powell , and Justi ce  Stevens .

The  Chief  Just ice  said:
The Court is in special session this afternoon to receive the 

Resolutions of the Bar of the Supreme Court in tribute to the 
late Justice William 0. Douglas.

Mr. Solicitor General McCree addressed the Court as 
follows:

Mr . Chief  Just ice , and may it please the Court:
The members of the Bar of the Supreme Court of the 

United States meet today to record our respect and admira-
tion for William Orville Douglas, who served with the great-
est distinction as Associate Justice for 36 years and 6 months, 
longer than any Justice in the history of the Court. In these 
Resolutions, we wish to memorialize his career and contribu-
tions to the law and the jurisprudence of this Court.

I
Justice Douglas was appointed to the Court by President 

*Justice Douglas, who retired from active service on the Court effective 
November 12, 1975 (423 U. S. iv, vn), died in Washington, D. C., on Janu-
ary 19, 1980 (444 U. S. in, vn). Services were held at the National 
Presbyterian Church, Washington, D. C., prior to his interment in Arling-
ton National Cemetery on January 23, 1980.
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Franklin D. Roosevelt to succeed Justice Brandeis. He was 
sworn in by Chief Justice Hughes on April 17, 1939. He was 
barely 40 years old.

Douglas’ birthplace was the small town of Maine, Minne-
sota, but his early life, through college, was spent in the 
State of Washington. His family roots were in Vermont and 
Nova Scotia; his early life was ruggedly Western and story-
book American. His father, a Presbyterian minister, died 
when Douglas was only five years old, and the young Doug-
las’ life was marked by the hard work necessitated by inade-
quate family finances.

His college experience was at Whitman College in his home 
state. Despite the lack of funds, he made his way to Colum-
bia University in New York City and managed to support 
himself by a variety of jobs. He received his LL. B. degree 
from Columbia in 1925, graduating second in his class. From 
1925 to 1927, he was an associate in the prestigious New York 
law firm headed by Paul D. Cravath; and it is typical of 
Douglas that at the same time he was engaged in satisfying 
the relentless demands of that position, he was also teaching 
at Columbia Law School.

The brief period of law practice in the Cravath firm was 
not happy for Douglas; but his subsequent career, including 
his work as a Justice of this Court, provides evidence that 
it honed his skills at an early date and furnished a focus for 
his initial interests in the law. He soon resigned his position 
at Cravath’s and went back to his native Yakima, Washing-
ton ; but after a brief and unsatisfactory experiment in prac-
ticing small-town law, Douglas returned to New York City 
and in 1927 became an assistant professor on the Columbia 
Law School staff.

His field of interest was business law, reflecting the inse-
curities of his precarious economic background; but even in 
this apparently pedestrian area, he soon demonstrated that 
safe and familiar paths were not for him. Among his fellow 
faculty members were some restless men of remarkable in-
tellectual power, originality and daring who were profoundly 
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dissatisfied with the conventional “trade-school” character of 
law school research and teaching. They demanded that re-
search and teaching at the law school should be oriented with 
the materials of life; that they be grounded in the actual 
problems of society; and that the resources of other disci-
plines should be utilized in the study and formulation of the 
law. As Douglas describes the movement, the rebels were 
“dubbed the leaders of ‘sociological jurisprudence.’ ”1

Douglas quickly allied himself with this group, and when 
in the spring of 1928, the President of Columbia designated 
a new Dean of the Law School who was unacceptable to 
them, Douglas, along with some of his colleagues, resigned 
from the faculty, and Douglas accepted an offer to join the 
faculty of the Yale Law School as assistant professor. The 
young Robert Hutchins had become Dean of that school and 
had commenced its revitalization along lines strikingly simi-
lar to those which had been advocated by the Columbia 
insurgents.

Douglas’ career at Yale remained solidly rooted in business 
law—but with a vast difference from the conventional ap-
proach to the study and teaching of the subject. As he did 
throughout his working life—at the Securities and Exchange 
Commission and on this Court—he sought, first and last, to 
find the realities of problems and their social, economic and 
human impact. He was neither pro-business nor anti-busi-
ness; neither pro-establishment nor anti-establishment. He 
sought the facts; he pursued reality; his guiding objective 
was to sharpen the tools of the law and the art of the lawyer 
so that they would relate to the real world, and to criticize 
and mold them so that they would serve their conceded pur-
poses: fairness, honesty and responsiveness. To proceed 
from abstract principle to practice, from doctrine to decision, 
was anathema to the young professor.

His output was prodigious. With collaborators, he pub-
lished a series of books completely reorganizing the teaching 
and study of business law. They included business as well 

1 Go East, Young Man, p. 160.
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as legal materials, assembled and organized on a “functional” 
basis. He wrote and published scholarly articles and book 
reviews; he originated and pursued, with the collaboration of 
a sociologist, elaborate, detailed field investigations of busi-
ness failures in a number of jurisdictions; in 1929-1932, he 
conducted a study of bankruptcies for the Yale Institute of 
Human Relations and the Department of Commerce; in his 
never-ending search for the materials of real life in his chosen 
field, he instituted a collaborative teaching and research pro-
gram with the Harvard Business School.

It is interesting, in view of his later career, that Douglas’ 
prodigious output and his intense activity during these years, 
including years of social and political ferment in the Nation^ 
were substantially devoid of any indication of interest in pro-
fessional matters or social problems outside of his chosen 
field of business affairs.

II
By 1933, Douglas’ reputation as an innovative and brillant 

expert in the field of business was firmly established. It was 
inevitable, therefore, that in the early days of the New Deal 
he would receive a call to Washington. In 1934, at the re-
quest of SEC Chairman Joseph P. Kennedy, Douglas became 
Director of the SEC’s study of reorganization and protective 
committees. In his hands, this study became a thorough in-
quest into the aftermath of large corporate failures. It fur-
nished the dramatic foundation for Douglas’ subsequent 
achievements at the SEC and established his reputation as 
a formidable and effective figure in Franklin Roosevelt’s 
government.2

In January 1936, at age 37, he was appointed a Commis-
sioner of the SEC. Promptly, in a number of speeches, he 
began to call for reforms in the securities markets and ’the 
investment banking community. In September 1937, he was 
appointed Chairman of the SEC, succeeding James Landis.

2 See Securities and Exchange Commission, “Report on the Study and 
Investigation of the Work, Activities, Personnel and Functions of Pro-
tective and Reorganization Committees” (U. S. G. P. 0., 1937-38)
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He served in that post for 18 months, until his appointment 
as Associate Justice. Within a few weeks after assuming the 
chairmanship of the SEC, he launched his remarkable effort 
to reorganize the New York Stock Exchange, a reform which 
he regarded as the core requirement of raising the standards 
of the financial markets. He prosecuted the program with 
vigor, daring and astuteness. Aided by events, chief of which 
was the Richard Whitney scandal, Douglas achieved remark-
able success.

In this struggle, as throughout his career, Douglas evi-
denced the profound influence of Justice Brandeis’ philos-
ophy, a philosophy which articulated conceptions that 
Douglas, as a small-town Westerner, found to be entirely 
congenial. His SEC career demonstrated Douglas’ restless 
refusal to confine his work within established patterns which 
did not meet the rigorous standards that seemed to him to 
be called for; and it evidenced his independence, relentless 
courage and fierce dedication to achievement of the objec-
tives that he formulated. He was not a follower; he re-
garded the existing state of affairs not as a prescription for 
comfortable continuity, but as a summons for improvement. 
In deciding upon objectives and plotting his course, he sought 
neither collaborators nor participants; rather, after cold and 
surgical analysis, he independently formulated his positions 
and struck out boldly to achieve his goal. The extraordinary 
fact, however, is that he coupled these highly individualistic 
traits with shrewd, practical sense which enabled him to 
achieve, to a remarkable degree, acceptance of his ideas and 
implementation of his programs. They were frequently pro-
grams which initially appeared impossibly visionary; but his 
political and practical acumen, coupled with his burning in-
tensity and ability to enlist loyal support, enabled him to win 
a surprising degree of acceptance.

In his chosen field, Douglas was a superb technician. His 
practical experience was limited; but the cutting edge of his 
mind, his insistence upon the assembly of fact, fact, fact; and 
his extraordinary capacity for work, enabled him to master 
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the intricacies of corporate finance and securities trading and 
the dynamics and mechanics of business and finance. But to 
him, learning was not an invitation to acceptance; it was an 
avenue to questioning, to challenge, and a summons to re-
form practices and institutions to meet his stern standards 
of upright conduct and efficient result.

Ill
Douglas’ great career as SEC Chairman ended when, in 

April 1939, he began his long career as an Associate Justice 
of this Court. There was little reason in his career to that 
date to anticipate that he would soon become a leader in the 
vindication of human rights. There was every reason to 
predict that he would become the Court’s expert in cases in-
volving business, and that, in this role, he would insist upon 
strict standards of probity, fairness and responsibility. He 
quickly demonstrated the latter.

During his first full term on the bench, he wrote for the 
Court in Case v. Los Angeles Lumber Co., 308 U. S. 106 
(1939), to hold that reorganization plans under the Bank-
ruptcy Act for financially distressed corporations must com-
ply with an “absolute priority” rule. Each successive class 
of creditors and stockholders, in the order and amount of 
their liquidation priorities, must be fully compensated in 
new securities of the reorganized corporation before anything 
could be given to a junior class. This was their contract 
among themselves and with the corporation; and fair deal-
ing demanded that the contract be honored.3

In succeeding terms of the Court, Douglas wrote many 
opinions for the Court and a number of dissents in cases 

3 In two cases in subsequent terms, Douglas characteristically buttressed 
the “absolute priority” rule by insisting upon standards for valuation 
which provided some assurance that the new distribution of shares and 
interests to stockholders and creditors would be realistic—that is, based 
upon prospective earnings. Consolidated Rock Products Co. v. DuBois, 
312 U. S. 510, 525-526 (1941); Group of Institutional Investors v. Chicago, 
Milwaukee, St. Paul & Pacific R. Co., 318 U. S. 523, 540 (1943).
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involving business affairs. In all of them, his technical pro-
ficiency is evident; but successively, his opinions in business 
cases demonstrated the widening of his horizons. More and 
more, his opinions for the Court and in dissent referred to 
the writings and philosophy of Justice Brandeis, and included 
not only an insistence upon fair dealing, strict performance 
of contract obligations, and a concern for the interests of 
investors, but also an evolving tendency to take into account 
more general public interests. For example, his landmark 
opinion for the Court in Federal Power Commission v. Hope 
Natural Gas Co., 320 U. S. 591 (1944), substantially adopted 
the Brandeis-Holmes view of ratemaking, and he insisted 
that “the fixing of ‘just and reasonable’ rates, involves a 
balancing of the investor and the consumer interests.”

His memorable dissent in United States v. Columbia Steel 
Co., 334 U. S. 495, 535-536 (1948), is a Brandeisian essay on 
the subject of bigness. His early opinion in United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150, 221 (1940), holding 
that a combination to fix prices was illegal per se under the 
Sherman Act, similarly exhibited his aversion to the use of 
aggregated power and his commitment to the Brandeisian 
ideal of independent, competitive business entities.

Again, in majority and dissenting opinions, announcing a 
theme which he had advocated in his days as a law school 
professor, he demonstrated that he would strictly apply stat-
utory principles to inhibit or discourage the extension of the 
control of the “money trust” over American business—a 
theme for which he acknowledged indebtedness to Justice 
Brandeis.4

The emergence of Justice Douglas as the great civil liber-
tarian is a fascinating story. When he first became a mem-
ber of the Court, his colleagues were Chief Justice Hughes 
and Justices McReynolds, Butler, Stone, Roberts, Black, 
Reed and Frankfurter. In 1940, Butler was succeeded by 

4 See Directors Who Do Not Direct, 47 Harv. L. Rev. 1305 (1934); 
United States v. W. T. Grant Co., 345 U. S. 629, 636 (1953) (dissent); 
Blau v. Lehman, 368 U. S. 403, 419-420 (1962) (dissent).
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Frank Murphy; in 1941, McReynolds and Chief Justice 
Hughes were succeeded by Roosevelt’s nominees, Byrnes and 
Jackson; and in 1943, Rutledge was appointed to succeed 
Justice Byrnes who had resigned after a short tenure. Doug-
las’ longest association had been with Justice Frankfurter, 
dating to the days when they were law teachers; but their 
friendly personal relationship had been colored by the strong 
differences between the Young Turks of the Yale Law School 
and the less ebullient law faculty at Harvard, led by Frank-
furter. For this reason, and perhaps more importantly, by 
reason of temperament and background, it quickly occurred 
that Douglas’ closest association among his colleagues was 
not with Justice Frankfurter, but with Hugo Black. Douglas 
and Black early found common ground which they generally 
occupied until the 1960’s when their positions on significant 
civil rights issues diverged.

Douglas has been quoted as saying that it takes a dozen 
years on the Court for a Justice’s judicial philosophy to 
mature. There is no evidence that his period of maturation 
was so long, but in his early years on the Court, his votes in 
several civil rights cases were later to be regretted and re-
pudiated by him. An early test came in the Gobitis case in 
1940,5 a case challenging the expulsion from public school of 
two children of the Jehovah’s Witnesses sect for refusal to 
comply with a flag-salute ordinance. The Court rejected the 
challenge and sustained the ordinance. Only Justice Harlan 
F. Stone dissented. Frankfurter wrote the Court’s opinion 
and Douglas, as well as Justices Black, Murphy and Reed— 
the other Roosevelt appointees—joined. Two years later, in 
Jones v. City of Opelika,6 in which the Court held that the 
imposition upon Jehovah’s Witnesses of a licensing fee for 
solicitation sales of their literature was constitutional, Black, 
Douglas and Murphy, dissenting, confessed that Gobitis was 
wrongly decided. Both Gobitis and Opelika, in their view, 

5 Minersville School District v. Gobitis, 310 U. S. 586 (1940).
6316 U. S. 584 (1942).
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wrongly approved a “device” which “tends to suppress the 
free exercise of a religion practiced by a minority group.” 7

Similarly, in 1942, Justice Douglas joined in a decision 
which, in effect, reaffirmed the ruling in Olmstead v. United 
States, 277 U. S. 438 (1928), that warrantless wiretapping 
did not violate the Fourth Amendment.8 Douglas agreed 
with the majority, which included Justice Black, despite the 
fact that Chief Justice Stone and Justices Frankfurter and 
Murphy dissented and indicated their readiness to overrule 
Olmstead.9

These early votes, which are anomalous in view of Justice 
Douglas’ later positions, may be explained on a variety of 
possible grounds: New Justices often are inclined to accept 
the views of the majority in areas in which they do not con-
sider themselves expert; Douglas’ views in the area had not 
fully developed; and he was following the lead of Justice 
Black and other Justices whom he respected.

Douglas’ votes in the Japanese internment cases, which also 
appear somewhat anomalous in view of his subsequent his-
tory, may have a different or additional basis. In 1943, he 
voted with the majority in condoning the indiscriminate 
internment of Japanese; a year later he joined Justice Black’s 
majority opinion sanctioning exclusion of a Japanese from 
his home town in California. In his separate opinion in the 
1943 case, he explained his vote: It was wartime; Pearl Har-
bor had been bombed; and Douglas was unwilling to “sit in 
judgment on the military requirements of that hour.” 10

7 Id., at 623. In 1943, the Court reversed Gobitis. West Virginia Board 
of Education v. Barnette, 319 U. S. 624 (1943).

8 Goldman v. United States, 316 U. S. 129 (1942) (use of detectaphone).
9 In 1952, Douglas, in dissent, urged that both Olmstead and Goldman 

should be overruled. On Lee v. United States, 343 U. S. 747, 762 (1952). 
Fifteen years later, the Court accepted the views urged by Douglas in 
On Lee. Katz v. United States, 389 U. S. 347, 353 (1967).

10 Hirabayashi n . United States, 320 U. S. 81, 106 (1943); Korematsu 
v. United States, 323 U. S. 214 (1944). He later characterized the deci-
sions in the two cases as “extreme”; and in 1944, in the Endo case, he 
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Soon, however, Justice Douglas found his stride and began 
the establishment of his position as an undeviating champion 
of individual rights. His conception of individual rights was 
comprehensive. As he ultimately formulated it, the “Bless-
ings of Liberty” included not only physical security, but 
“autonomous control over the development and expression 
of one’s intellect, interests, tastes, and personality” and “free-
dom of choice in the basic decisions of one’s life respecting 
marriage, divorce, procreation, contraception, and the educa-
tion and upbringing of children.”11 He maintained that all 
of these were sternly and broadly guaranteed by our Consti-
tution and that the Court was their ultimate guardian; and 
he rejected what he regarded as the artificial and labored dis-
tinctions which could be drawn by nice analysis of the words 
of the Constitution or differentiations between the Constitu-
tion’s mandates and prohibitions directed to the federal and 
state governments, respectively.

His insistence upon judicial action to vindicate this sweep-
ing conception of constitutional guarantees met bitter opposi-
tion from members of the public who were opposed to the 
social, economic and political implications of Douglas’ in-
sistence upon pervasive individual rights, and from those who 
feared or challenged the unconventionality of his jurispru-
dence. But the time was appropriate for newly revealed 
constitutional values. Douglas’ bold ideas were launched 
during the 1940’s, 50’s and 60’s, at a time of ferment and 
revolutionary change in societal mores. A wave of suppres-
sion, typified by Senator Joseph McCarthy, was eventually 
met and overwhelmed by a tide of insistence upon individual 
rights and individual permissiveness; the pressures of egali-
tarianism, with its accompanying insistence upon the divine 
right of each individual, were enormous; and Douglas’ ex-

wrote for the Court that the Government could not continue to detain 
a Japanese-American after her loyalty had been established. Ex parte 
Endo, 323 U. S. 283 (1944).

11 Separate opinion concurring in Roe v. Wade, 410 U. S. 113 (1973), 
and Doe v. Bolton, 410 U. S. 179 (1973). 410 U. S., at 211.
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alted conception found a ready and receptive constituency. 
It is perhaps this phenomenon of history—the fact that 
Douglas’ positions coincided with vast social changes—rather 
than successive changes in the membership of the Court, that 
accounts for the remarkable degree to which his innovative 
views became accepted constitutional doctrine and national 
principle. It may be that Douglas’ views would not have 
met with comprehensive acceptance by the Court if it had 
not been for changes in its membership; but it is equally 
likely that the succeeding Court would not have embraced 
the full measure of libertarian principles if it had not been for 
the pioneering of Justice Douglas.

Douglas was largely responsible for the establishment of 
the right of privacy as a distinct value protected by the Bill 
of Rights. Literalists may complain that the Constitution 
does not refer to a “right of privacy”; but to Douglas, prin-
ciple and essence are controlling, and the “right of privacy” is 
a statement of the essence of the specific constitutional guar-
antees. Certainly, its recognition as a distinct right is useful 
and seminal. It is a dramatic embodiment of Douglas’ in-
sistence that our Constitution’s protection of individual rights 
is comprehensive and is not to be confined to a narrow literal 
parsing of its words.

In 1952, the Court held that a municipal transit company 
could broadcast radio programs, including commercial an-
nouncements, on its buses and streetcars. In his dissenting 
opinion, Douglas asserted that the right to “liberty” as used 
in the Fifth Amendment, “meanfs] more than freedom from 
unlawful governmental restraint; it must include privacy as 
well .... The right to be let alone is indeed the beginning . 
of all freedom.” 12 This is obviously a doctrine of vast impli-
cations, incorporating, by a stroke of creative conceptualism, 
the comprehensive view of constitutionally guaranteed liber-
ties which Douglas was later to formulate.13

12 Public Utilities Commission v. Pollak, 343 U. S. 451, 467 (1952).
13 Concurring opinion in Roe n . Wade and Doe v. Bolton, supra, n. 11.
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Douglas was later to invoke the principle of privacy in a 
variety of circumstances dealing with governmental actions 
affecting individuals.14 The boldest use of the “right” ap-
peared in 1965, when Douglas wrote the opinion of the Court 
in Griswold n . Connecticut, 381 U. S. 479 (1965), which in-
validated a Connecticut law forbidding the use of contracep-
tives. Douglas’ opinion “for the Court” based the decision 
squarely upon the right of privacy. He argued that the 
right of privacy exists by necessary implication from specific 
provisions of the Constitution; that “its existence is neces-
sary in making the express guarantees fully meaningful” {id., 
at 483).15 As concurring opinions in Griswold contended, the 
grounds for the Court’s decision could have been formulated 
on a less enterprising basis; but the support which the Court’s 
opinion provides for a distinct, constitutional right of pri-
vacy is significant. Using that newly articulated right as a 
specific instrument or as an aid to broaden the literal words 
of the Bill of Rights, the application of the Constitution’s 
specific guarantees of individual liberties could be substan-
tially expanded.

A kindred doctrinal innovation which Douglas propounded 
is the right to travel, a “right” which unlike the “right to 
privacy” had little or no antecedents in the Court’s opinions. 
In 1941, the Court held that California’s “Okie” law was an 
unconstitutional burden on commerce. Douglas concurred, 
but on the grounds that the right to travel was a guarantee 
of citizenship under the Fourteenth Amendment’s privileges 
and immunities clause.16 Twenty-seven years later, in 

14 See, e. g., Wyman v. James, 400 U. S. 309, 326, 329 (1971), in which 
Douglas, in dissent, invokes the privacy of the home as demonstrating the 
unconstitutionality under the Fourth Amendment of inspection of a wel-
fare recipient’s house.

15He elaborated this proposition by a picturesque literary flight: that 
“specific guarantees in the Bill of Rights . . . have penumbras, formed by 
emanations from those guarantees that help give them life and substance” 
(381 U. S., at 484).

16 Edwards v. California, 314 U. S. 160. 177 (1941).
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Shapiro v. Thompson™ a majority of the Court recognized 
the right to travel as “fundamental” under the Fourteenth 
Amendment.

In a number of other instances, Justice Douglas had the 
satisfaction of participating in Court decisions adopting 
principles which he had first articulated in dissent. Con-
spicuous among these are decisions dealing with the scope of 
the right to counsel, as to which Douglas shared Justice 
Black’s views. In Crooker v. California, 357 U. S. 433, 441 
(1958), Douglas had dissented from a decision of the Court 
sustaining the conviction of a defendant on the basis of a 
confession made without counsel, after five or six hours of 
interrogation. In a concurring opinion in 1961, Culombe v. 
Connecticut, 367 IT. S. 568, 637 (1961), he urged that the 
Court should accept the principle “that any accused— 
whether rich or poor—has the right to consult a lawyer before 
talking with the police.”

Gradually, beginning with Massiah v. United States, 377 
U. S. 201 (1964), and Escobedo v. Illinois, 378 IT. S. 478 
(1964), and culminating in Miranda v. Arizona, 384 U. S. 
436 (1966), the Court adopted Justice Douglas’ views on the 
matter as it did in many other areas: Once an individual is 
“taken into custody or otherwise deprived of his freeedom in 
any significant way,” he must be advised of his Fifth Amend-
ment right to be silent and of his Sixth Amendment right to 
counsel, by appointment of a lawyer by the state, if neces-
sary; and if the person apprehended indicates that he wants 
an attorney, all interrogation “must cease until an attorney 
is present.” 18

Similary, Douglas, in 1942, joined Justice Black in dissent 

17 394 U. S. 618 (1969).
18 384 U. 8., at 478-479, 474. See also Douglas’ opinion for the Court 

in Hamilton v. Alabama, 368 U. S. 52, 54-55 (1961) (right to counsel at 
arraignment), and the Court’s decision, in which Douglas joined, in White 
v. Maryland, 373 U. S. 59 (1963) (preliminary hearing in advance of 
arraignment is a “critical step in a criminal proceeding” at which defend-
ant must have counsel).
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from the Court’s decision upholding a state conviction de-
spite the denial of counsel at trial, Betts v. Brady, 316 U. S. 
455, 474 (1942). More than 20 years later, they had the 
satisfaction of participating in the overruling of this decision 
in Gideon v. Wainwright, 372 U. S. 335 (1963).19

In 1951, Douglas alone noted his dissent from the Court’s 
order affirming a decision upholding the Virginia poll tax, 
Butler v. Thompson, 341 U. S. 937 (1951). In 1966, he 
wrote the Court’s opinion holding, under the equal protec-
tion clause, that a state could not impose a poll tax as a con-
dition of voting. Harper v. Virginia Board of Elections, 383 
U. S. 663 (1966).

Justice Douglas’ opinions in the right to counsel cases, as 
in other cases where he alone or in conjunction with others 
expanded judicial enforcement of procedural rights in criminal 
cases, illuminate his characteristic approach. Typically, the 
cases involved indigents and the underprivileged; and to 
Douglas, their predicaments were a summons to close scrutiny 
of the process by which government imposed penalties upon 
them. It was the meaning, the essence of the situation 
presented, that to him was the essential premise from which 
conclusions followed.20 By contrast, the approach of Jus-
tice Black, his colleague and collaborator for many years, was 
more conventional; Black was a strict constructionist of the 
words of the Constitution, who proceeded to conclusions 
drawn, by his lights, from carefully considered analysis of 
the meaning of the words of the Constitution. Students of 
the Constitution and the judicial process will find this differ-
ence in approach, coupled with a long-term—but not com-
plete—coincidence of conclusions, a fruitful source of analysis 
and speculation.

19 Cf. Douglas’ opinion for the Court in Haley v. Ohio, 332 U. S. 596 
(1948) (confession of 15-year-old after ordeal of questioning without 
counsel).

20 See his opinion for the Court in Skinner v. Oklahoma ex rel. William-
son, 316 U. S. 535 (1942), holding unconstitutional, as a violation of 
equal protection, the Oklahoma statute providing for compulsory sterili-
zation of criminals after a third felony conviction.



JUSTICE DOUGLAS xxi

This is not to say, however, that Douglas’ pioneering rep-
resented departures from the precepts of the Constitution. 
The remarkable degree to which his conclusions were even-
tually adopted by the Court, and the fact that they have 
largely withstood the test of time, provide evidence of their 
harmony with our basic law. Indeed, it may be said that his 
preconceptions were those which animated our Constitution, 
and that his conclusions were immanent in that document. 
Nor can it be said that he was heedless of the need, com-
manded by the rule of law, to justify conclusions by doctrine. 
The point is that he did not hesitate to articulate, and pro-
ceed on the basis of, doctrines which he formulated, some-
times with piercing originality. The process, to him, was 
consistent with and mandated by the magnificent generality 
of the basic provisions of our Constitution and their essential 
purpose.

His intense insistence that the individual in confrontation 
with the power of the state must be accorded the fullest pro-
tection of the Constitution, is manifest in the votes that he 
cast as a member of this Court. He believed that the guar-
antees to the accused in criminal prosecutions were “not only 
a protection against conviction and prosecution but a safe-
guard of conscience and human dignity and freedom of 
expression as well.” 21 And so, he strongly objected to the 
dilution of the Fifth Amendment’s privilege against self-
incrimination by requiring testimony where “transactional” 
or use” immunity was granted.22 The privilege is a funda-
mental barrier to state oppression, and a symbol and mani-
festation of the ultimate sovereignty of the individual, and 
Douglas fiercely opposed its diminution. Similarly, aware of 
Justice Brandeis’ admonition that “in the development of our 
liberty insistence upon procedural regularity has been a large 
factor,” 23 he opposed the narrow application of the Fourth

21 Ullman v. United States, 350 U. S. 422, 440, 445 (1956) (dissent).
22 Kastigar v. United States, 406 U. S. 441, 466 (1972) (dissent).
23 Burdeau v. McDowell, 256 U. S. 465, 477 (1921).
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Amendment’s prohibition of the invasion of the individual’s 
domain by unreasonable searches and seizures.24

In the controversies involving the First Amendment, Jus-
tice Douglas established his position as an uncompromising 
advocate of the broadest interpretation of the freedoms of 
speech, the press and religion. Building on a view expressed 
by Justice Stone,25 Douglas, along with Black, asserted that 
the First Amendment’s freedoms were in a “preferred posi-
tion” in our constitutional scheme; and they insisted that 
state as well as federal action infringing upon basic rights 
must be subjected to strict scrutiny.26 Street orators de-
nouncing the President;27 racists uttering libelous abuse of 
blacks and abusively criticizing the Court itself;28 Com-
munists circulating radical propaganda29—all were entitled 
to the shield of the First Amendment. If their utterances 
provoked listeners to throw stones and bottles, it was the 
duty of the police to protect the speaker from the crowd and 
not vice versa.30

Douglas was troubled by the question whether this right 
to speak freely should be limited by the “clear and present 
danger” test. As early as 1949, he made clear his view that 
the danger must rise “far above public inconvenience, an-
noyance or unrest,” Terminiello, 337 U. S., at 4. In 1957, 
he stated his own version of the test: that the First Amend-
ment guarantee of freedom of expression is absolute and can 
be qualified only when the expression “is so closely brigaded 
with illegal action as to be an inseparable part of it.” Roth

24E. g., McCray v. Illinois, 386 U. S. 300, 314 (1967) (dissent); see 
also his eventual position on wiretapping and his views on the right to 
counsel, discussed above.

25 United States v. Carolene Products Co., 304 U. S. 144, 152, n. 4 
(1938).

26 See Murdock v. Pennsylvania, 319 U. S. 105 (1943); Poulos n . New 
Hampshire, 345 U. S. 395, 422 (1953) (dissent); Terminiello v. Chicago, 
337 U. S. 1, 4 (1949).

27Feiner v. New York, 340 U. S. 315, 329 (1951) (dissent).
28Beauhamais v. Illinois, 343 U. S. 250, 284—287 (1952) (dissent).
29Dennis v. United States, 341 U. S. 494, 581, 589-590 (1951) (dissent).
30 Terminiello v. Chicago, supra.
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v. United States, 354 U. S. 476, 508, 514 (1957). Eventu-
ally in 1969, he announced that, at least in time of peace 
he had great misgivings” about the "clear and present dan-
ger test because he believed that it had been wrongly ap-
plied "by judges so wedded to the status quo that critical 
analysis made them nervous.” Brandenburg v. Ohio 395 
U. S. 444, 454 (1969) (concurring).

Where the conflict between freedom and the societal in-
terest m the avoidance of physical disorder is not presented 
Douglas’ view was absolute: “[t]he First Amendment is 
couched in absolute terms—freedom of speech shall not be 
abridged,” Beauharnais, supra, note 28, at 285; "The matter 
is beyond the power of the legislature to regulate, control or 
condition, Poulos, supra, note 26, at 423. Censorship of 
“Tu-?! uWritten materia1’ in his ju^ent, is absolutely 
prohibited by the First Amendment.31 Teachers may not be 
subjected to loyalty tests or dismissed for membership in 
alleged subversive organizations.32 His belief in open ad-
vocacy and debate also induced in him an unwillingness to 
tolerate governmental actions which, in his view, shielded 
governmental action—even Presidential acts—from public 
scrutiny.33

In the 1960’s, Douglas’ broad view of the scope of First 
mendment protection for the expression of views resulted 

in significant differences with Justice Black. Black refused 
to vote to invalidate a conviction under state trespass laws of 
students who demonstrated in front of a county jail where

aZZI' 396 U- s- 976. 977 (1969) (dissent); cf., Paris
70 <1973) "

B™d°f Education, 342 U. S. 485, 508 (1952) (dissent).
Nev, York rXTr r^’'L “ the Papers case,
warded the C Z Z ateS’ 403 U' S' 713 (1971»- and ha m- 
Sfc Pr / e iOined’ appro™8 a lower court order

v ZVr SUrrender tape re«>rds °f conversations, 
See J 8^ r TU' S' 683 (1974)’ as of importance.
429 (198^ Independent Jonmey, The Life of William 0. Douglas, 
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some of their fellow protestors against segregation were 
incarcerated. Douglas dissented. Adderley v. Florida, 385 
U. S. 39 (1966). Douglas’ insistence that symbolic expres-
sion was equally entitled to protection with verbal expres-
sion was unacceptable to Justice Black in the 1960 s. This 
was evident in Black’s dissent from the Court’s opinion, in 
which Douglas joined, holding that students could not be dis-
missed from a public school for wearing black armbands m 
class to protest the Vietnam war. Tinker v. Des Moines 
Community School District, 393 U. S. 503 (1969). And in 
United States v. O’Brien, 391 U. S. 367, 389 (1968), Douglas 
dissented from a Court decision in which Justice Black joined, 
sustaining a conviction for the burning of a draft card. 
Later, in Brandenburg v. Ohio, supra, at 450, Douglas, concur-
ring, stated that the Court’s decision in O’Brien “was not, 
with all respect, consistent with the First Amendment” (395 
U. S., at 455); O’Brien’s act, he said, was protected by the 
First Amendment as a “symbolic protest” (id., at 456).

Black and Douglas, however, had never wavered in their 
solid resistance to the pressures of McCarthyism which were 
formidable in the loyalty cases. In 1951, the Court had held 
invalid the Attorney General’s compilation, without notice 
or opportunity for rebuttal, of a list of subversive organiza-
tions affiliation with which was grounds for dismissal from 
federal employment under President Truman s executive 
order. Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123 (1951). On the same day, by a four-to-four 
decision, the Court left standing the dismissal from govern-
ment service of Dorothy Bailey on the basis of membership 
in organizations on the Attorney General’s list and the undis-
closed statement of anonymous informers.34 Both Black and 
Douglas wrote separate, concurring opinions in the Joint 
Anti-Fascist case; Douglas’ opinion is especially significant 
because he expressly criticized the result in the Bailey case 
which, he said, presents “an excellent illustration of how dan-

34 Bailey v. Richardson, 341 U. S. 918 (1951).
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gerous a departure from our constitutional standards can 
be.” 341 U. 8., at 179-180.

Justice Douglas believed that the First Amendment estab-
lished an impenetrable barrier between the government and 
religious establishments and beliefs. From the early years 
of his tenure as a Justice of this Court, he voted “no” as to 
religious instruction or prayer in public schools;35 he voted 
no to government loan of textbooks to parochial schools;36 

and in 1970, he alone voted to strike down the tax exemption 
for property used solely for religious purposes.37

He believed that racial segregation was an evil and that 
the Court should be vigilant and resourceful in finding that 
segregation, by whatever means and wherever it occurred, in 
public or private places, violated the equal protection clause 
of the Fourteenth Amendment;38 and he early and stead-
fastly insisted that laws burdening the right of suffrage to 
the prejudice of the underprivileged were constitutionally 
intolerable. See, e. g., Day-Brite Lighting, Inc. v. Missouri 
342 U. S. 421 (1952).

In this area, as in all other matters affecting the liberty 
and dignity of the individual, history may well agree that 
Chief Justice Marshall’s tribute to the Court over which he 
presided is applicable to Justice Douglas: that he “never 
sought to enlarge the judicial power beyond its proper 
bounds, nor feared to carry it to the fullest extent that duty 
required.”39

Finally, as we survey the remarkable career of Justice 
Douglas, we acknowledge with gratitude and reverence his 
extraordinary contributions in other fields—in addition to the 

35 Illinois ex rel. McCollum n . Board of Education of School Dist 
7*> Campaign County, III., 333 U. S. 203 (1948); Engel v. Vitale, 

370 U. S. 421 (1962).
36 Board of Education of Central School District No. 1 v. Allen, 392 

U. S. 236, 254 (1968) (dissent).
a* Walz v- Ta& Commission, 397 U. S. 664, 700 (1970) (dissent).
38E. gPalmer v. Thompson, 403 U. S. 217, 231 (1971) (dissent); 

loose Lodge No. 107 v. Irvis, 407 U. S. 163, 179 (1972) (dissent).
in Justice Frankfurter’s dissent, West Virginia State Board 

of Education v. Barnette, 319 U. S. 624, 668 (1943).
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law—to the preservation and development of freedom in our 
Nation and to the evolution of constitutional principle. Our 
survey has been confined to Justice Douglas’ career in the 
law. The sheer volume of his output during his 36 years on 
the Court is overwhelming; but it does not measure his ac-
tivities during that time. It is an extraordinary fact that, 
simultaneously, he was in the vanguard of other great causes. 
He was a world traveler who, in a number of impressive pub-
lications, alerted the Nation to the problems and aspirations 
of the people of the less developed parts of our planet, which 
have become a central fact in the life of our Nation and the 
world. He was a prophet and pioneer with respect to envi-
ronmental concerns; his activities and writings were of early 
and signal importance in developing programs for the protec-
tion of our forests, rivers, streams and mountains.

In a real sense, his myriad activities were intertwined. 
He was deeply aware that our freedoms are dependent not 
only upon the quality of our understanding of constitutional 
principles and their faithful and relentless application, but 
also upon our interrelationship with the other peoples of the 
world, and upon the quality of the land in which we live. 
All of these concerns he accepted as personal challenges to 
himself, to his understanding, his energy, and his ability and 
willingness to risk the consequences of unconventionality. 
To him, the existence of a problem was a challenge to probe 
its depth and composition, and a summons to devise and 
advocate a solution.

As a Justice, he did not hesitate to stand alone;40 he was 
not intimidated by harsh criticism or the stridency of the 
McCarthyites; as an environmentalist, in eloquent language, 
he insisted that not only national policy, but the courts 
should respond to the call to preserve our natural heritage.41 
As a world citizen, passionately devoted to peace, he was 

40 E. g., the stay of execution that he granted in the Rosenberg case, 
Rosenberg v. United States, 346 U. S. 273, 313 (1953).

41 See United States v. Reserve Mining Co., 419 U. S. 802 (1974) (dis-
sent from denial of application to vacate stay); and Sierra Club v. Mor-
ton, 405 U. S. 727, 741 (1972) (dissent).
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ready to test the limits of Presidential power to engage in 
military operations.42

WHEREFORE, it is RESOLVED that we, the Bar of the 
Supreme Court of the United States, express our profound 
sorrow that Associate Justice William Orville Douglas is no 
longer with us; we express our deep gratitude for his out-
standing and original contributions to the evolution of con-
stitutional doctrine; and our admiration and appreciation of 
his unfailing courage and his insistence upon the principles 
that he considered to reflect the genius of our Constitution 
and the highest aspirations of our people. We record our 
acknowledgment of his participation as a constructive leader 
in three of the great issues of our time: The expansion of 
human rights and liberty, the protection of the environment, 
and the recognition of the rightful demands of the less privi-
leged people of the world. We are grateful to him for pro-
viding his example of fearless dedication which has inspired 
us and will inspire future generations of lawyers and judges; 
and it is further

RESOLVED, that the Solicitor General be asked to present 
these Resolutions to the Court and that the Attorney Gen-
eral be asked to move that they be inscribed upon the Court’s 
permanent records.

The  Chief  Justi ce  said:
Thank you, Mr. Solicitor General, and I recognize the 

Attorney General of the United States.

Mr. Attorney General Civiletti addressed the Court as 
follows:

Mr . Chief  Just ice  and may it please the Court.
The Bar of the Court met today to honor the memory of 

42 Holtzman v. Schlesinger, 414 U. 8. 1316 (1973) (the Cambodian 
om mg) (Douglas, acting alone, granted stay); see, also, his dissents 

irom denial of certiorari to review legality of the Vietnam war- e g 
Ramoff y. Schultz, 409 U. S. 929 (1972); Mitchell v. United States, 386 
U. S. 972 (1967).
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William 0. Douglas, Associate Justice of the Supreme Court 
from 1939 to 1975.

In the 36 years during which Mr. Justice Douglas served 
on the Court, this Nation emerged from an economic depres-
sion, fought a World War and two other serious armed con-
flicts, struggled to eliminate race prejudice and its pervasive 
effects, came to recognize the threat that unthinking and 
ravaging industrial production posed to its ecological sys-
tems, and faced increasing complexities in its social life that 
tested its political and economic institutions. All of these 
problems came before this Court in one form or another, and 
Mr. Justice Douglas was always ready to confront them. 
He brought to them a brilliant mind, open to ideas and crea-
tive solutions; but he rejected any approach that appeared 
to be out of harmony with the liberties rooted in the Bill of 
Rights. He brought to these contests a prodigious energy: 
he was not only the most prolific author of opinions ever to 
sit on the Court, but also the author of over thirty books on 
a wide variety of subjects. But most of all he brought to 
this work a great passion and the courage and ability to ex-
press it for us and for those to come after us.

Early in his tenure on the Court he made important con-
tributions in the area of economic regulation—as might have 
been expected in light of his experience as an attorney with 
a Wall Street firm, as a director of bankruptcy studies at 
Yale Law School, and as a member, and then Chairman, of 
the Securities and Exchange Commission. His opinion for the 
Court in Pepper v. Litton, 308 U. S. 295 (1939), most clearly 
displays the strength of his views concerning the obligations 
of corporate fiduciaries. In that opinion, which upheld the 
challenge of an independent trustee in bankruptcy to a claim 
based on a judgment against the bankrupt corporation collu- 
sively procured by the dominant stockholder, he emphasized 
the breadth of the fiduciary obligation owed by a corporate 
officer. That standard of conduct, he wrote, “is designed for 
the protection of the entire community of interests in the 
corporation—creditors as well as stockholders.” Id., at 307.
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Mr. Justice Douglas was the author of numerous other opin-
ions construing the federal Bankruptcy Act, including care-
ful and detailed treatments of complicated problems involv-
ing railroad reorganizations in Meyer v. Fleming, 327 U. S. 
161 (1946), and Gardner v. New Jersey, 329 U. S. 565 (1947).

He also made a significant impact on the field of anti-
trust law. His opinions include California Motor Transport 
Co. v. Trucking Unlimited, 404 U. S. 508 (1972), and Otter 
Tail Power Co. v. United States, 410 U. S. 366 (1973), and 
an early opinion, sure to remain bedrock for generations 
to come his masterful treatment of price manipulation in 
United States v. Socony-Vacuum Oil Co., 310 U. S. 150 
(1940). Until that opinion was handed down, it was sup-
posed by many lawyers and businessmen that agreements 
that affected price levels but did not literally fix prices were 
not per se unlawful and thus could be defended against 
Sherman Act charges by proof that the agreement has a 
benign purpose, such as the elimination of competitive evils. 
Mr. Justice Douglas scotched that defense in the much quoted 
holding that “[u]nder the Sherman Act a combination 
formed for the purpose and with the effect of raising, de-
pressing, fixing, pegging, or stabilizing the price of a com-
modity in interstate or foreign commerce is illegal per se.” 
Id., at 223. Nearly 30 years later, in United States v. Con-
tainer Corporation of America, 393 U. S. 333 (1969), he re-
turned to this subject, writing an opinion for the Court 
holding that the reciprocal exchange of price information by 
the corporate defendants in that case violated section 1 of 
the Sherman Act.

In his Socony opinion, Mr. Justice Douglas spoke of the 
Sherman Act as a “charter of freedom” (310 U. S., at 221), 
a view that followed from his deep distrust of large concen-
trations of power having no effective social accountability. 
In one of the addresses collected in his book titled Democracy 
and Finance, published in 1940, he expressed the view that 
the trend toward large corporate combinations threatened 
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not only our competitive system, individual initiative and 
freedom of opportunity which was the essence of capitalism, 
but also other important democratic values. He looked to 
government as an important source of countervailing power 
and thus, in decisions such as his opinions for the Court in 
Federal Power Commission v. Hope Natural Gas Company, 
320 U. S. 591 (1944), National Labor Relations Board v. 
Link-Belt Co., 311 U. S. 584 (1941), and United States v. 
Detroit & Cleveland Navigation Co., 326 U. S. 236 (1945) 
(the latter an Interstate Commerce Commission case), he 
expressed a willingness to accord broad powers and discretion 
to the independent administrative agencies as they sought to 
carry out congressional mandates to protect the public inter-
est in the matters regulated by those agencies.

But Mr. Justice Douglas was by no means an uncritical 
advocate of government regulation of American life. He 
was, above all, the champion of the individual, and in many 
of his most memorable opinions—notably those grounded on 
the First Amendment—he emphasized the importance of 
maintaining space, free from government interference, in 
which each individual can express his views, enjoy his pri-
vacy, and live his life according to his own lights. Main-
taining this freedom was essential, he believed, not only for 
the benefit of each individual, but also for the health of 
society as a whole. Thus in Terminiello v. Chicago, 337 U. S. 
1, 4 (1949), upholding the right of a speaker to express views 
that angered a crowd gathered outside the auditorium in 
which he spoke, Mr. Justice Douglas observed that “[t]he 
vitality of civil and political institutions in our society de-
pends on free discussion [; and the] right to speak freely 
and to promote diversity of ideas and programs is . . . one 
of the chief distinctions that sets us apart from totalitarian 
regimes.” And he added provocatively: “[A] function of 
free speech under our system of government is to invite dis-
pute. It may indeed best serve its high purpose when it in-
duces a condition of unrest, creates dissatisfaction with con-
ditions as they are, or even stirs people to anger.” In his 
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dissent in Dennis v. United States, 341 U. S. 494 (1951), 
speaking out against convictions under the Smith Act for 
what he regarded as the mere act of teaching Marxist-Len-
inist doctrine and organizing others to do the same, he ex-
pressed the belief that the “airing of ideas releases pressures 
which otherwise might become destructive,” and that in an 
atmosphere of free and full discussion, false ideas will be ex-
posed and will “gain few adherents” (id., at 584).

Mr. Justice Douglas’ belief that the First Amendment also 
guaranteed a right of individual privacy and that this too 
was essential to a healthy society was in no way inconsistent 
with his vision of a robust, lively, and diverse America, for 
it was the heavy hand of government meddling in areas pro-
tected under the First Amendment that he opposed, not the 
babble and jostle of crowds in public spaces. Perhaps his 
best known opinion concerned with this right is Griswold v. 
Connecticut, 381 U. S. 479 (1965), recognizing a “zone of 
privacy created by several fundamental constitutional guar-
antees” (id., at 485), and prohibiting government interven-
tion in the sensitive and personal decisions of married couples 
concerning procreation. But the note was struck earlier in 
his dissent in Public Utilities Commission v. Pollak, 343 
U. S. 451 (1952), a case concerned with the Commission’s 
approval of a public transit system’s practice of broadcasting 
radio programs consisting of musical selections and commer-
cials in streetcars and buses. To Mr. Justice Douglas, this 
was government-approved coercion of a “captive audience” 
(id., at 468), not only an intrusion on the transit riders’ pri-
vate ruminations but a form of regimentation; for some 
centralized official body was choosing the programs rather 
than leaving it to the people to make their own choices be-
tween “competing entertainments” (id., at 469).

If Mr. Justice Douglas spoke frequently in dissenting opin-
ions and in concurrences that bore his unique, unmistakable 
imprint, he sometimes spoke prophetically, setting forth a 
view that would eventually command a majority of the 
Court. Thus his dissent on the Fourth Amendment warrant 
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issue in Frank v. Maryland, 359 U. S. 360 (1959), bore fruit 
in the Court’s opinions in Camara v. Municipal Court, 387 
U. S. 523 (1967), and See v. Seattle, 387 IT. S. 541 (1967); 
and he dissented on the Fifth Amendment self-incrimination 
issue in Cohen v. Hurley, 366 U. S. 117 (1961), subsequently 
overruled in Spevack N. Klein, 385 U. S. 511 (1967), in which 
he wrote the plurality opinion. His dissent in South v. 
Peters, 339 U. S. 276, 277 (1950), from the Court’s per curiam 
opinion, which held that a constitutional challenge to Geor-
gia’s county unit system presented a political issue as to 
which the District Court properly withheld relief, was later 
vindicated in this Court’s reapportionment decisions.

In the brief time we have here, it is not possible to discuss 
all of the areas in which Mr. Justice Douglas has made con-
tributions. In his long tenure on the Court he dealt with 
the full range of issues that came before it, making significant 
contributions in cases concerning civil rights, securities reg-
ulation, the military and the selective service system, and in 
cases coming within the Court’s original jurisdiction. But no 
discussion of Mr. Justice Douglas’ career would be complete 
without reference to his concern for the environment. In his 
dissenting opinion in Sierra Club v. Morton, 405 U. S. 727 
(1972), a case concerned with the highly technical doctrine 
of standing, he explained why, in cases involving environ-
mental issues, he would accord standing to anyone represent-
ing “the inanimate object about to be despoiled, defaced, or 
invaded by roads and bulldozers” (id., at 741) valleys, al-
pine meadows, groves of trees, and rivers, all of them essen-
tial to the survival of fish, birds, and wildlife (id., at 743). 
In this opinion, Mr. Justice Douglas spoke out again in favor 
of nurturing a diverse community but here he extended the 
community to include all forms of life—“the pileated wood-
pecker as well as the coyote and bear, the lemmings as well 
as the trout in the streams” (id., at 752). This dissent lacks 
the significance in the development of the doctrine of stand-
ing that his opinion for the Court in a case such as Barlow 
v. Collins, 397 IT. S. 159 (1970), enjoys; but it stands as a 
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reminder both of the source from which he drew much of his 
strength and inspiration and of the distinctive voice of a 
man unafraid to step to the music of a different drummer.

Mr . Chief  Justi ce , in the name of the lawyers of this 
nation and, in particular, of the Bar of this Court, I respect-
fully request that the resolutions presented to you in honor 
and celebration of the memory of the late Mr. Justice Doug-
las be accepted by this Court.

The  Chief  Justi ce  said:
Thank you, Mr. Attorney General and Mr. Solicitor Gen-

eral, and on behalf of the Court I particularly thank you for 
these splendid resolutions summarizing the career and in 
memory of our late colleague and friend, Justice Douglas.

We ask that you convey to the members of the Committee 
on Resolutions our deep appreciation of their very appro-
priate presentation here today.

Your motion, Mr. Attorney General, that these resolutions 
be made part of the permanent record of this Court is 
granted.

Justice Douglas’ long tenure on this Court, without more, 
sufficed to make him a unique figure in the Court’s annals. 
In his 36 years on the Court our country experienced massive 
and pervasive changes in its social, political, and economic 
structure. Worldwide conflicts disturbed and altered Amer-
ican life, leaving in their wake mountains of intractable 
problems.

During this long tenure on the Court Justice Douglas 
participated in more than one-fourth of all the reported cases 
in this Court since 1790, a record, as you have pointed out 
in your resolutions, unparalleled. But more important even 
than the volume is the nature of the issues the Court was 
called upon to deal with during this period. You have men-
tioned some of the specific cases and specific issues.

Bill Douglas and I were colleagues on the Court for six 
years, and even during that short span the Court was con-
fronted with some of the most vexing and sensitive and com-
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plex issues in the history of the Court. Disagreement on 
such issues is of course the norm. It has always been so, 
and always will be under our system. Indeed, it is impera-
tive that this be the case, for a pattern of unanimity is alien 
to democratic institutions.

I share with others great respect for his keen mind, his 
unwavering commitment to his own beliefs, and his zest for 
grappling with new problems. All of us were the beneficiar-
ies of his unparalleled firsthand knowledge of a multitude 
of past decisions of the Court, and in conferences now we 
miss his verbal footnotes describing the details of the evolu-
tion of many of those decisions.

Bill Douglas lived life to the fullest in the manner of the 
rugged individualists who opened this continent, people he 
admired so much. The opening of this continent was a task 
for strong, independent, assertive, vigorous, creative, and 
imaginative people. The words I have just used really de-
scribe Bill Douglas. He exemplified them. He exemplified 
all these qualities.

As we know, his adventurous, questing spirit led him all 
over the world. He traveled in order to experience the 
beauty of the natural environment, and to understand other 
people, to probe into their ways of life, to learn of their suf-
fering and of their aspirations. In one of our many visits 
in my chambers over a cup of tea he said once that his travels 
throughout the world had given him a better understanding 
of the grandeur and majesty of the American democratic idea 
and ideal, of our commitment to freedom, and the success of 
our Constitution. He shared the conviction of his friend, 
Henry Steele Commager, that nothing in all history suc-
ceeded like America.

Few Justices of this Court in our history sought more, I 
think, to press for reexamination of established patterns and 
accepted perceptions of our social and economic and political 
structure. His lifelong pursuit of his own ideals demon-
strates that people of imagination and courage who feel 
deeply, as he did, and who act on their beliefs, as he did, are 
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those who make others think and rethink conventional be-
liefs. With Justice Holmes he believed that to live life fully 
one must share in the passions and actions of his time. And 
long before the word “ecology” had found its way into the 
popular vocabulary he was, as both the Attorney General and 
the Solicitor General have told us, an ardent student of con-
servation, and an advocate of the preservation of the gifts 
of nature.

Those of us who live by the Potomac, indeed, all of the 
people of this country, owe a debt to Bill Douglas for his 
protests and his efforts which saved the Chesapeake and Ohio 
Canal from what he called “the roar of the wheels and the 
sound of the horns.” Due largely to him the Canal was 
preserved and declared a National Historic Park. And many 
of us here today were present when the Canal was dedicated 
in his name, pursuant to an Act of the Congress.

In his fourscore years, Bill Douglas climbed many moun-
tains; not just the visible mountains on our continent and 
other continents, but mountains of the law and mountains 
of ideas, economic, social, and political. Like so many rest-
less, dynamic, inquisitive human beings, he left trails of his 
philosophical and his physical explorations so that others 
may share them and, if they wish, follow his trail.

Some aspects of Bill Douglas’ image, his public image—in 
part, at least—reflect the distortions inherent in modern life, 
and the penchant to put public figures into immutable slots. 
He was called a godless atheist and a leftist activist. But 
of course, as we well know, he was neither. He had strong 
views as to how to preserve the freedom of the private enter-
prise system from even some of its own flaws.

He was a deeply religious man, but religious in his own 
way, and not in any orthodox pattern. His range of moods 
reflected the range of his interests in life, and that covered 
virtually all of the human condition. Sometimes like a 
comet, as we know, he would flare and as quickly subside. 
But his intimates who understood him relished the light and 
ignored the heat.
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He was unconcerned about his public image. In fact, I 
think, he took no little delight in confounding his critics. 
The ill-advised and, happily, short-lived thrust at an im-
peachment naturally disturbed him as it would disturb any 
man, and he properly resented it. But even on that his con-
cern was not for long. At times he could have explained 
himself and warded off some of the hostility that was aimed 
at him from time to time, but for various reasons, he declined 
to do so.

I sometimes wondered whether or not he chafed in the 
inescapably monastic life on this Court, and longed really 
to be in the rough and tumble of the political arena or the 
business world, where he could let himself go giving blows 
and warding them off. He took a pixie delight sometimes in 
baiting his critics into even more violent hyperbole, and with 
a good writer’s skill he used hyperbole to make his own 
points.

There were many fields of human activity in which Bill 
Douglas would have made a notable mark in life. In the 
world of business, as I suggested; in politics; in education; 
perhaps even in science. His exuberant, dynamic energies 
spilled far beyond the stately processes of the judiciary and 
into many other areas of American life as we know. And 
we are all richer for his sojourn here.

As I did in paying respects to him at the time of his death, 
I recall to you now, in closing, something he said near the 
end of his active career on this Court. Here are his words.

“I think the heart of America is sound. I think the con-
science of America is bright, and I think the future, the 
future of America is great.”

His words should give heart to all of us as we face the 
future and remember his rich life.



PROCEEDINGS IN THE SUPREME COURT OF THE 
UNITED STATES IN MEMORY OF 

JUSTICE REED*

MONDAY, DECEMBER 15, 1980

Present: Chief  Justice  Burger , Justice  Brennan , Justice  
Stew art , Justice  White , Justice  Marshall , Just ice  
Blackmun , Justi ce  Powell , Justice  Rehnquist , and  
Justi ce  Stevens .

The  Chief  Just ice  said:
The Court is in special session this afternoon to receive the 

Resolutions of the Bar of the Supreme Court in tribute to 
our colleague, the late Justice Stanley Reed.

The Solicitor General is recognized at this time for the pur-
pose of presenting those Resolutions which were adopted by 
the Bar. Mr. Solicitor General.

Mr. Solicitor General McCree addressed the Court as 
follows:

Mr . Chief  Justi ce , and may it please the Court:
The members of the Bar of the Supreme Court of the 

United States have met today in this Court to record our 
high esteem and affection for Stanley Forman Reed, who 
served with exceptional distinction as an active Associate 
Justice during 19 years, from January 31, 1938, until his 

*Justice Reed, who retired from active service on the Court effective 
February 25, 1957 (352 U. S. iv, xin), died in Huntington, N. Y., on 
April 2, 1980 (445 U. S. in, v). Services were held at Trinity United 
Methodist Church in Maysville, Ky., prior to his interment in the Mays-
ville Cemetery on April 8, 1980.

XXXVII



XXXVIII JUSTICE REED

retirement on February 25, 1957, and after his retirement 
continued for many years to render notable service to the 
judicial system and to the country.

On the occasion of Justice Reed’s retirement in 1957, Chief 
Justice Warren, speaking on behalf of the Court, emphasized 
the fact that Justice Reed had served with 4 Chief Justices 
and 18 Associate Justices, “all of whom became indebted to 
him in their joint work of the Court for the wide range of his 
knowledge, the depth of his wisdom, and the warmth of his 
personality.” Chief Justice Warren said that Justice Reed 
had “established himself in the hearts of all of us” and had 
“made a significant contribution to American constitutional 
law.”

Justice Reed lived into his 96th year. His remarkable 
longevity exceeded that as yet attained by any other Justice 
in the history of the Court. It is one consequence of his full 
life that we now find ourselves assessing his contributions with 
the sharpened perspective permitted by the passage of nearly 
a quarter of a century since his retirement. Time has 
brightened our appreciation of his fine qualities and our 
understanding of the wisdom which he brought to the judg-
ments he made in discharging his responsibilities on the 
Court throughout a period marked by substantial shifts in 
emphasis in both constitutional and statutory doctrine. The 
tributes bestowed in 1957 were well deserved. We add our 
hearty endorsement today—and, in passing along to future 
generations of the Bar our sentiments concerning this wise 
and good man, we give renewed expression of the strong bond 
of affection for Justice Reed which was always felt by those 
of us who knew him best.

Stanley Reed was born in Minerva, Mason County, Ken-
tucky, on December 31, 1884, and died at Huntington, New 
York, on April 2, 1980. He was the son of Dr. John A. Reed, 
a practicing physician, and Frances Forman Reed. , After 
early schooling Stanley entered Kentucky Wesleyan College, 
which was then located at Winchester, Kentucky, and he was 
graduated in 1902. He went on to Yale University for a 
second bachelor’s degree, conferred in 1906. He next studied 
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law successively at the University of Virginia Law School, 
at Columbia University Law School and at the Sorbonne law 
faculty in Paris, without however taking a formal law degree 
at any one of these institutions. Meanwhile, in 1908, he 
married Winifred Elgin, of Maysville, the county seat of 
Mason County, Kentucky, and when they returned from the 
year at the Sorbonne he read law in the office of a lawyer, in 
accordance with a practice still common in those days. (He 
and Robert H. Jackson were the last of the Supreme Court 
Justices, thus far at least, not to have a law degree.) He 
was admitted to the Kentucky Bar in 1910, and began to 
establish a law practice in Maysville. In 1912, and again in 
1914, he was elected to the Kentucky Legislature as the repre-
sentative from Mason County. During World War I he 
served as a First Lieutenant in the United States Army.

He found law practice challenging and congenial. He was 
a friendly man, interested in people and their problems, and 
interested in the economic growth and well-being of the region 
where he lived. As his clients and friends came to know and 
to respect the wisdom of his advice, his practice broadened, 
with the mix of agriculture, mercantile, transportation, prop-
erty and personal matters that came to a good lawyer in 
that part of Kentucky.

For about 20 years he continued his practice in Maysville. 
One of his clients was the Burley Tobacco Growers Associa-
tion, a substantial cooperative engaged in marketing the crops 
of its members. His experience in this relationship was a 
contributing factor in his appointment by President Hoover 
in 1929 as General Counsel of the Federal Farm Board, a 
newly formed federal agency directed toward farm credit and 
the marketing abroad of United States agricultural surpluses. 
The move to Washington was one of only about 500 statute 
miles, but it involved an enormous change of environment. 
He was obliged to leave the neighborhood and local concerns 
of the Maysville he loved and to concentrate on the issues 
of national importance which were to dominate the remainder 
of his life; Stanley Reed made the transition quickly and with 
notable ease.
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In December 1932, near the end of the Hoover Adminis-
tration, Stanley Reed became General Counsel of the Recon-
struction Finance Corporation, which was embarking on a 
massive program to help rescue the country from the depres-
sion, and he served in that important position until March 
1935. As General Counsel of the Reconstruction Finance 
Corporation, which was a creditor subordinate to gold-clause 
bondholders in a railroad reorganization, he in January 1935 
joined Attorney General Cummings in arguing the Gold 
Clause cases in the Supreme Court (Norman v. B. & 0. R. Co., 
294 U. S. 240). In this litigation, which he liked to describe 
as the biggest lawsuit in history because it affected amounts 
estimated from 75 to 100 billion dollars, he successfully warded 
off attacks on the validity of the gold-clause legislation that 
was a keystone of our developing monetary policy.

Thus Stanley Reed was no stranger to the Department of 
Justice or to the Court when on March 18, 1935, President 
Roosevelt nominated him to be the Solicitor General of the 
United States. Within three days the nomination was con-
firmed by the Senate and on March 23, 1935, he took up his 
duties as Solicitor General at a time of unusual turmoil and 
excitement in the development of our national institutions 
and in the testing of our governing constitutional principles.

Solicitor General Reed discharged his duties as the Govern-
ment’s chief advocate with distinction. It was a distinction 
which rested upon an earthy and a solid foundation, one con-
sisting of a capable and organized intelligence which first 
mastered and then clearly explicated the matter at hand.

His service as Solicitor General came during the most in-
tense constitutional crisis that the Nation had experienced 
since the Civil War. It was a period sometimes characterized 
as a constitutional revolution, though he would have called 
it, persuasively, a constitutional restoration. The Govern-
ment, and indeed the legal order itself, were fortunate in 
having so steady a hand at the controls when the very 
foundations of national power were in the balance. He di-
rected the Government’s appellate litigation and argued a 
major share of the constitutional cases—though in that 
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spacious time, when an hour per side was the normal allot-
ment and two hours were commonly allowed in the more 
important cases, he sometimes shared the argument with 
colleagues within the Department or in the agencies involved.

His qualities were those most needed at the time. With-
out artifice or the embellishment of rhetoric, with simplicity 
and candor of statement, with dignity, earnestness, and a 
hard-earned command of the record, drawing on briefs that 
amassed the relevant industrial and economic facts, Solicitor 
General Reed clearly won the confidence and respect of the 
Court, if not always a majority of the votes.

One corollary to this careful approach to his job was a 
high degree of personal participation in the briefs which bore 
his name. Preliminary papers, on certiorari or appeals, were 
reviewed by him in page proof. Briefs on the merits were 
reviewed, searchingly rather than perfunctorily, before print-
ing. Briefs in important cases (which arose in some pro-
fusion in those times) were discussed and developed around 
his desk.

In the 33 months of his service as Solicitor General, Stanley 
Reed argued 18 cases, reported in the 295th to the 303rd 
United States Reports. For a time during this period it 
seemed as if the basic constitutional powers of Congress to 
tax and to regulate commerce among the states, would be 
rendered inadequate to deal with the deep-seated problems 
of the national economy and welfare. Stanley Reed lost his 
arguments for the validity of the National Industrial Recovery 
Act and of the Agricultural Adjustment Act {Schechter Corp. 
v. United States, 295 U. S. 495; United States n . Butler, 297 
U. S. 1) but so, in 1935, would Demosthenes assisted by 
Daniel Webster. In cases argued for the Government by 
others, the Bituminous Coal Act, and, most singular of all, 
the Railroad Pension Act, likewise succumbed to attacks on 
constitutional grounds (Carter v. Carter Coal Co., 298 U. S. 
238; Railroad Retirement Bd. n . Alton R. Co., 295 U. S. 330). 
But before the close of his term as Solicitor General the con-
stitutional foundations of national power had been recovered.

Solicitor General Reed successfully argued, or shared the 
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argument, in the cases upholding the National Labor Rela-
tions Act (National Labor Relations Board v. Jones & Laugh-
lin Steel Corp., 301 U. S. 1; National Labor Relations Board 
v. Fruehauf Trailer Co., 301 U. S. 49), the cases interposing 
barriers of standing which substantially immunized from 
attack the Public Works and Tennessee Valley legislation 
(Ashwander v. Tennessee Valley Authority, 297 U. S. 288; 
Alabama Power Co. v. Ickes, 302 U. S. 464), and the cases 
starting the Court’s retreat from the overblown application 
of the doctrine of intergovernmental tax immunities (James 
v. Dravo Contracting Co., 302 U. S. 134; Silas Mason Co. v. 
Tax Commission, 302 U. S. 186; Helvering n . Therrell, 303 
U. S. 218).

To these landmarks may be added his winning arguments 
in the case sustaining the windfall income tax, which re-
covered the agricultural adjustment processing tax refunds 
from those who had already recouped from their purchasers 
(Anniston Mfg. Co. v. Davis, 301 U. S. 337), and in the case 
sustaining the Executive Agreement provisions transferring 
private expropriation claims against the U. S. S. R. to the 
United States (United States v. Belmont, 301 U. S. 324), along 
with his unsuccessful defense of President Roosevelt’s removal 
of a Federal Trade Commissioner from office (Humphrey’s 
Executor v. United States, 295 U. S. 602). Probably no other 
attorney has plunged so deeply into the basic law of our 
Nation in so short a time.

Success as Solicitor General was not measured by victories 
alone, crucial as those were for the future course of our na-
tional life. Stanley Reed was conscious of an obligation to 
help in rationalizing the law, apart from particular outcomes. 
He, as others in this high office, was careful never to seek 
victory for its own sake and he avoided making arguments 
which he considered deleterious to the law.

Solicitor General Reed served nearly three years in that 
office. In January 1938, the retirement of Justice Sutherland 
offered President Roosevelt his second appointment to the 
Court. It was fitting that he chose the chief advocate for his 
Administration. Stanley Reed was nominated and, after only
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10 days, then confirmed. The Congressional Record for 
January 25 reports the debate in full: “Without objection 
the nomination is confirmed.” He took his seat on the bench 
on January 31 1938. A few days earlier, Justice Stone had 
written to Professor Felix Frankfurter:

I am quite happy about Reed’s appointment. He is 
honest, straightforward, and a hard worker, and I think 
a good lawyer. The Court ought to get many years of 
good service from him when he settles into the new job.” 

Justice Reed was in active service on this Court for more 
than 19 years, from his 54th to his 73rd years. At his retire-
ment he had served for one-ninth of the history of this Court. 
He wrote a total of 339 opinions, which will be found in the 
303rd to the 352nd of the United States Reports. Of this 
total there were 231 (a little over two-thirds) written for the 
Court, and 20 concurring opinions and 88 dissenting opinions, 

eir subject matter touches upon virtually everything that 
arises within the wide range of the Court’s business. Assessed 
as a whole, and even when read again a quarter of a century 
later, their quality is high. The style tends to be steady and 
clear; the flow of the argument usually is carefully developed- 
the scholarly and legislative materials are skillfully used’ 
without being allowed to become smothering; and there is 
sufficient brevity to help assure that the opinions will be read 
by a wide audience and readily understood.

The issues to which Justice Reed directed his opinions came 
m all shapes and all sizes. They could be as simple as his 
first opinion, holding that a bankruptcy commissioner was not 
personally liable because he paid for the cost of growing and 
harvesting crops given as security (Adair v. Bank of America 
Assn 303 U. S. 350), or as complex as the milk orders issued 
by the Secretary of Agriculture under the Marketing Agree-
ment Act of 1937 (United States v. Rock Royal Co-Op., 307 
U. S. 533). They could address issues as elusive as the close 
question of statutory construction whereby, for a 4-3 majority 
he held that the Texas City disaster fell outside the scope of 
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the liability which the Congress had imposed on the Govern-
ment by the provisions of the Federal Tort Claims Act 
(Dalehite v. United States, 346 U. S. 15), or as precise as, in 
his final opinion for the Court, whether the Federal Black 
Bass Act, forbidding transportation contrary to state law, 
reached to violations of state administrative regulations 
(United States v. Howard, 352 U. S. 212). They could seem, 
at least by hindsight, to reach a result as inevitable as the de-
cisions sustaining the Federal Communications Commission s 
rules adopted for the purpose of avoiding overconcentration 
in the broadcasting industry (United States v. Storer Broad-
casting Co., 351 U. S. 192), or outlawing the white primary 
in Texas (Smith v. Allwright, 321 U. S. 649); or they might 
involve as hard a call as the cellophane antitrust case (United 
States v. E. I. du Pont de Nemours & Co., 351 U. S. 377). 
What is constant in the diversity of his opinions is the care of 
the exposition, and the patient organization of his march 
from initial premise to final conclusion.

United States v. American Trucking Assns., 310 U. S. 534, 
was one of Justice Reed’s unusual departures from the con-
ventions of the law. There the Court felt obliged to force 
the contrary words of a carelessly drafted floor amendment 
into the result intended by the Congress, as plainly shown 
by the legislative history. Justice Reed was clear that, in 
departing from the plain words of the statute, he had en-
tered upon treacherous ground and gave explicit recognition 
to the “danger that the court’s conclusion as to the legisla-
tive purpose will be unconsciously influenced by the judges 
own views .... A lively appreciation of the danger is the 
best assurance of escape from its threat.”

In his relations with his colleagues, with his law clerks and 
with the members of the Bar, Justice Reed displayed unusual 
degrees of friendliness, serenity and generosity. Great issues 
might be at stake; deeply held opposing views might be in 
stark confrontation—but no matter what the temptation or 
the provocation, he behaved with unfailing civility and 
sought always to nurture a spirit of mutual respect.
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These qualities in no way meant that he was lacking in 
abiding convictions on fundamental issues—such as issues in-
volving the distribution of powers between the Federal Gov-
ernment and the States, or the balancing of the interests of 
the Government and the individual under the Bill of Rights, 
or the development of limits on the scope of judicial review. 
He was willing to listen, to consider the views of others, and 
sometimes to be persuaded by them. But when all the dis-
cussion was finished, he had a sense of independent self- 
assurance which gave him a quiet though firm confidence in 
the correctness of his own judgments.

Toward the latter part of Justice Reed’s tenure the school 
desegregation cases presented the Court with issues of almost 
unparalleled importance. The unanimity of all the Justices 
which found expression in the opinion finally issued in Brown 
v. Board of Education, 347 U. S. 483, constitutes perhaps the 
most dramatic triumph of collegial persuasion in the history 
of the Court. It is known from historical accounts already 
published, based on documents and other data available to 
scholars, that Justice Reed initially felt that the segregated 
school systems there in controversy were not unconstitutional 
and that he contemplated the possibility of issuing a separate 
opinion so stating. But over the Court’s long internal con-
sideration of the case he came to acquiesce in the contrary 
conclusion reached by his brethren and he decided it would 
be better for the Nation’s future if he joined in what would 
thus become a unanimous opinion.

Justice Reed was throughout his service on the Court its 
quintessential moderate. His moderation reflected not an 
indifference to principle, but an aversion to rigid doctrine, 
and especially to the doctrinaire. His pragmatic recognition 
that even first principles cannot be pushed to their logical 
extreme is well shown by Breard v. Alexandria, 341 U. S. 622. 
The Court there sustained the “Green River” ordinances, re-
quiring the prior consent of the resident before allowing door- 
to-door commercial solicitation. Justices Black and Douglas 
considered application of the ordinances to the sale of peri-
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odicals a violation of the First Amendment. Justice Reed 
replied that it would seem “a misuse of the great guarantees 
of free speech and free press to use those guarantees to force 
a community to admit the solicitors of publications to the 
home premises of its residents.”

So, too, what seems to be a high-water mark during the 
last half-century for the antitrust rule of reason is found in 
his opinion for the Court in United States v. Columbia Steel 
Co., 334 U. S. 495. There the Court by a 5-4 vote held ver-
tical integration of a large steel producer with a large fabri-
cator was not per se unlawful, but permissible if major com-
petition remained; Justice Reed was not persuaded by the 
insistence of the dissent that United States Steel Corp, “is 
big enough.”

Stanley Reed had, however, no attachment to moderation 
in the dispatch of the business for which he was responsible. 
He was insistent as Solicitor General that his Office should 
not ask for extensions of time—both as a matter of pride and 
in recognition that this only served to compress the time 
available for succeeding matters. He thus inaugurated a 
tradition that endured in that Office for at least a decade or 
two.

Justice Reed brought with him to the Court this aversion 
to delay, and nourished it throughout his service. His first 
opinion for the Court was delivered 26 days after argument, 
his last only 39 days after argument. In all, he maintained 
this expedition as a result of steady and determined work-
manship throughout his service on the Court.

Justice Reed had not served out his first year on the Court 
when he accepted an extracurricular chore of the first im-
portance. On January 31, 1939, President Roosevelt made 
him Chairman of the President’s Committee on Civil Service 
Improvement. This was a small group of distinguished 
judges, officials and citizens who were asked to recommend 
ways to achieve professional excellence in a career civil serv-
ice. Justice Reed in accepting the assignment was able to 
crystallize his enduring concern for the excellence of the fed-
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eral personnel. The Committee’s report, two years later, led 
to some improvement in respect to most of the professions 
studied. Its recommendation as to lawyers was the most far- 
reaching. There, for the two years during which it had the 
support of the Congress, it produced a spectacular improve- 
“ent m the systems for recruiting and selecting attorneys. 
The Reed Committee, as it was then known, was able to 
combine the energies and wisdom of a strikingly diverse group 
only because of the consistently gracious leadership of its 
chairman, experienced both in the professional needs of the 
Government and in the patient skill required to bring together 
the widely separated views of strong-willed men.
• TOe??e.?tired from the Court in 1957 Justice Reed was 
m good health, with the expectation of continuing his activity 
though on a reduced scale. He wrote to his law clerks:

“My plans look forward to opportunities for aiding 
in improvements in the law, its administration, and its 
adaption to new conditions. After more than fifty years 
m its study and practice, our Lady of the Law retains 
my deepest affection.”

During the years that followed he delivered some occasional 
addresses on subjects close to his heart. He performed a 
constructive role as Special Master in an original action 
brought m this Court between two States seeking a resolu-
tion of their dispute concerning oystering and other fishing 
m the Potomac (Virginia v. Maryland, 355 U S 946 and 
371 U. S. 943). But he found the greatest opportunity for 
service by sitting from time to time, pursuant to the desig-
nations permitted by statute, on panels of judges adjudicat- 
W m the United States Court of Claims and in the 
United States Court of Appeals for the District of Columbia 
Circuit. There his fellow judges had the benefit of his 
wisdom and his experience; and he took his turn at the writ- 
m*\opmion& One which should be especially noted deals 
with the complex subject of the scope of the Government’s 
executive privilege to withhold documents from disclosure in 
litigation (Kaiser Aluminum & Chemical Corp. v. United
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States, 141 Ct. Cl. 38). He continued to sit until the early 
part of 1970, though with decreasing frequency, after which 
he concluded that advancing age made it desirable to retire 

more definitively. . . .
Throughout his life Stanley Reed kept his intimate ties 

with his beloved Kentucky. Year after year he and his wife 
Winifred returned there during the summer to renew old 
friendships and to make new ones. For many years he re-
tained an interest in a family working farm property in Mays-
ville, and even in the midst of a busy Court term he would 
seem to find relaxation and pleasure in going over its operat-
ing records and books of account. The pride which his 
fellow Kentuckians took in his accomplishments never ruffled 
his modesty; he reciprocated with an expansive warmth ot 
feeling toward them.

Wherefore, it is accordingly
RESOLVED, that we, the Bar of the Supreme Court of the 

United States, express our lasting and grateful appreciation 
for the exemplary service rendered by Stanley Forman Reed 
during his long public career, first m the Legislature o 
Kentucky, then in the Executive Branch of the United States 
Government, then as a distinguished Associate Justice of this 
Court, and later as a retired Associate Justice; that we record 
our high affection and esteem for him, and our admiration, for 
the qualities of wise judgment, of diligent and perceptive 
craftsmanship, and of personal generosity and gentlemanliness, 
which enabled him to be so effective in contributing to the 
progress of the law and to the betterment of our Nation; and 

it is further .
RESOLVED, that the Solicitor General be asked to present 

these Resolutions to the Court and that the Attorney Genera 
be asked to move that they be inscribed upon the Courts 
permanent records. _ ++

Submitted by the Committee on
Boskey, Chairman, A. B. Chandler, Clark M. Clifford, Bert T. 
Combs, John Sherman Cooper, Thomas G. Corcoran.George 
Clifton Edwards, Jr., Paul A. Freund, Warner W. Gardner, 
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Bayless Manning, Carl D. Perkins, William D. Rogers, 
J. Skelly Wright.

The Chief  Justice  said:
Thank you, Mr. Solicitor General. The Court now recog-

nizes the Attorney General of the United States.

Mr. Attorney General Civiletti addressed the Court as 
follows:

Mr . Chief  Justice  and may it please the Court:
The Bar of the Court met today to honor the memory of 

Stanley F. Reed, who served as an Associate Justice of the 
Supreme Court from 1938 to 1957.

Mr. Justice Reed was the second Justice appointed to the 
Court by President Franklin Roosevelt. Like Mr. Justice 
Black, who immediately preceded him to the Bench, Stanley 
Reed brought to the Court the perspective of one who helped 
shape national policy in the service of a coordinate Branch 
of Government during the New Deal period, an era that 
transformed American politics, government, and, ultimately, 
constitutional doctrine. The Reconstruction Finance Cor-
poration, of which he was General Counsel from 1932 to 
1935, participated in numerous governmental efforts to re-
vitalize the economy, furnishing loans and equity capital to 
banks and businesses and providing the essential financial 
underpinning for New Deal initiatives in such areas as agri-
cultural price supports, rural electrification, housing, and ex-
port trade. As General Counsel, Stanley Reed overcame 
misgivings on the part of the Secretary of the Treasury and 
rendered a decisive legal opinion supporting the RFC’s au-
thority to purchase newly mined gold in furtherance of the 
Roosevelt Administration’s monetary policy.1 And also while 
General Counsel, Stanley Reed argued on behalf of the

XA. Schlesinger, Jr., The Age of Roosevelt: The Coming of the New 
Deal 239 (1958); W. McCune, The Nine Young Men 60 (1947).
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RFC in the Gold Clause Cases,2 in which the Court upheld the 
power of Congress to provide that contracts purporting to 
require payment in gold or particular coin or currency could 
be satisfied upon payment of any legal tender. His success 
in the Gold Clause Cases no doubt was a significant factor in 
his being selected, one month later, to be Solicitor General of 
the United States.

Stanley Reed’s tenure as Solicitor General came at the turn-
ing point of the most severe testing of congressional power 
since the days of Chief Justice Marshall, a testing occasioned 
by Congress’ and the Executive’s pursuit of extraordinary 
measures to master the conditions of the Great Depression. 
In less than three years, he presented the Government’s cause, 
or superintended its presentation, in a series of cases whose 
very names have come to symbolize the tension that then 
existed between the political and judicial branches of Govern-
ment. His argument in support of the National Industrial 
Recovery Act was rejected by the Court in Schechter Poultry 
Corp. v. United States2 less than three months after he be-
came Solicitor General. The Guffey Coal Act and the Agri-
cultural Adjustment Act met a similar fate in Carter v. Car-
ter Coal Co.,4 and United States v. Butler,5 although in the 
latter case the Court did accept the broad Hamiltonian view, 
urged by Solicitor General Reed,6 of Congress’ power to tax 
and spend for the general welfare.

But there were important successes as well, especially to-
ward the end of his tenure. Solicitor General Reed success-
fully defended the constitutionality of the sale of power by 
the Tennessee Valley Authority in Ashwander v. TV A? and, 
at his urging, the Court unanimously rejected a challenge 
to the federal financing of municipal powerplants in Alabama

2 Norman v. Baltimore & Ohio R. Co., 294 U. S. 240 (1935).
3295 U. 8. 495 (1935).
4 298 U. 8. 238 (1936).
B297U. 8. 1 (1936).
• 297 U. 8., at 16-19, 49-50, 65-67.
7 297 U. 8. 288 (1936).
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Power Co. v. Ickes.3 In Carmichael v. Southern Coal Co” 
and Steward Machine Co. v. Davis,13 both decided in 1937 
the Court sustained the cooperative state and federal unem-
ployment compensation system and, of equal importance the 
power of Congress to offer financial inducements to the 
states to encourage them to participate in federal programs 
The congressional policy favoring collective bargaining was 
broadly affirmed for the first time by the unanimous decision 
in Virginian Railway Co. v. System Federation No AO11 also 
argued by Solicitor General Reed. But perhaps'the most 
significant of his successes was in National Labor Relations 
Board s. Jones & Laughlin Steel Corp.,13 in which the Court 
upheld the Wagner Act and, in the process, adopted a more 
expansive view of Congress’ power to regulate interstate com-
merce than had been reflected in the Court’s prior opinions 
during this period.

Thus, when Stanley Reed was appointed an Associate Jus-
tice of this Court in 1938, he of course possessed an intimate 
knowledge of its procedures, gained through his meticulous 
attention to the Government’s business before the Court. 
But he also brought to the Court a special sensitivity to the 
role of the Court under the Constitution and a unique under-
standing of the processes of government and the great issues 
of his time.

Consistent with his experience, Mr. Justice Reed generally 
exhibited a broad view of the power of Congress to address 
the economic and social needs of the Nation. In his first 
few years on the bench, he joined in the Court’s affirmation 
oi the constitutional principles respecting Congress’ author-
ity to regulate interstate commerce that only had begun to 
emerge in his years as Solicitor General. In United States 
v. Darby™ for example, Mr. Justice Reed joined the unani-

8 302 U. S. 464 (1938).
9 301 U. S. 495 (1937).
10 301 U. S. 549 (1937).
11300 U. S. 515 (1937).
12 301 U. S. 1 (1937).
13 312 U. S. 100 (1941).
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mous opinion of the Court overruling its decision two decades 
earlier in Hammer v. Dagenhart14 and sustaining the power 
of Congress to regulate the working conditions of persons 
who produce goods destined for interstate commerce. In this 
same area, it was particularly fitting that Mr. Justice Reed 
should write the opinion for the Court in United States v. 
Rock Royal Co-Operative, Inc.,15 which sustained the au-
thority of Congress to regulate the price and conditions of 
marketing of agricultural commodities in interstate com-
merce. The Court held that Congress could regulate local 
sales of products where those sales are drawn into a plan to 
protect interstate commerce from the effects of agricultural 
surpluses16—a marked departure from the pronouncement in 
United States v. Butler that any regulation of agricultural 
production was a local matter reserved exclusively to the 
States.17 And the Court in Rock Royal Co-Operative, Inc., 
approved the delegation of authority to the Secretary of Agri-
culture to maintain orderly marketing conditions, finding that 
the inclusion of identifiable standards to guide the Secretary 
sufficiently distinguished the case from Schechter Poultry. 
In another landmark decision under the Commerce Clause, 
Mr. Justice Reed delivered the opinion of the Court in 
United States v. Appalachian Power Co.™ which established 
Congress’ authority to regulate the use of navigable waters 
in all their aspects.19

Mr. Justice Reed similarly believed that substantial defer-
ence should be given to the judgment of the Executive or of 
federal agencies where Congress had chosen to rely on their 
expertise and discretion to implement statutory policy. “It 
is not the province of a court,” he observed in Gray v. 
Powell,20 “to absorb the administrative functions to such an 

14 247 U. S. 251 (1918).
15 307 U. S. 533 (1939).
16 307 U. S., at 568-571.
17 297 U. S., at 68.
18 311 U. S. 377 (1940).
19 See Kaiser Aetna v. United States, 444 U. S. 164, 171-174 (1979).
20 314 U. S.402, 412 (1941).
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extent that the executive or legislative agencies become mere 
fact-finding bodies deprived of the advantages of prompt and 
definite action.” But he was equally plain in Stark n . 
Wickard,21 decided several terms later in 1944, that “the re-
sponsibility of determining the limits of statutory grants of 
authority in such instances is a judicial function entrusted to 
the courts by Congress.”

As Mr. Justice Reed’s service on the Court proceeded, is-
sues of race and civil liberties began to overshadow those 
of the distribution of powers in our federal system. He uni-
formly voted with the majority in cases involving racial dis-
crimination, including a series of decisions requiring admis-
sion of blacks to graduate schools,22 and, of course, the court’s 
decision in Brown v. Board of Education.23 And he wrote 
the opinion of the Court in Smith v. Allwright24 one of the 
“white primary” cases, and in Morgan v. Virginia,25 finding 
a state statute requiring racial segregation of passengers 
traveling interstate to be an unconstitutional burden on in-
terstate commerce.

Mr. Justice Reed’s judicial philosophy was more multi-
faceted in cases involving an accommodation of First Amend-
ment rights and the interests of society. He generally voted 
to uphold statutes or programs designed to identify or protect 
against perceived threats to national security.26 But in other 
areas, he agreed with Mr. Justice Black and Mr. Justice

21321 U. S. 288, 310 (1944).
22 McLaurin v. Oklahoma State Regents, 339 U. S. 637 (1950); Sweatt n . 

Painter, 339 U. S. 629 (1950); Missouri ex rel. Gaines v. Canada, 305 
U. S. 337 (1938).

23 347 U. S. 483 (1954).
24 321 U. S. 649 (1944).
25 328 U.& 373 (1946).
26 See, e. g., Communist Party v, Subversive Activities Control Board, 

351 U. S. 115, 125-130 (1956) (Clark, J., dissenting); Pennsylvania v. 
Nelson, 350 U. S. 497, 512-520 (1956) (Reed, J., dissenting); Joint Anti- 
Fascist Refugee Committee N. McGrath, 341 U. S. 123, 187-213 (1951) 
(Reed, J., dissenting); Dennis v. United States, 341 U. S. 494 (1951); 
American Communications Assn. v. Douds, 339 U. S. 382 (1950).



JUSTICE REEDLIV

Douglas that freedom of expression enjoys a preferred status 
under the Constitution and he insisted on broad protections 
for the exercise of that freedom. He delivered the opinion 
of the Court in Pennekamp N. Florida,27 which, building upon 
the decision in Bridges N. Cali] ornm28 concluded that the 
press criticism of judicial conduct there at issue did not pre-
sent such a clear and immediate threat to the administration 
of justice as to justify “clos[ing] the door of permissible 
public comment.” “When that door is closed,” he observed, 
“it closes all doors behind it.”29

Mr Justice Reed would have given broader protection to 
labor picketing than did the Court,30 and he cast the crucial 
fifth vote in Terminiello v. Chicago,31 which reversed the 
conviction of an individual whose speech had created a dis-
turbance. But his decision for the Court in United Public 
Workers v. Mitchell32 demonstrates perhaps as well as any 
his conviction that due respect for the rights of the individ-
ual must take into account the broader interests of society 
and the proper working of our public institutions. For as 
important as the First Amendment rights of Government 
employees were recognized to be, Mr. Justice Reed upheld, 
the legitimacy of Congress’ judgment that the cumulative 
effect of partisan political activity by many public employees 
would threaten the very democratic system that the First 
Amendment was intended to serve.

Upon the occasion of his appointment to the bench, the 
editors of the American Bar Association Journal observed 
that a key to part of Mr. Justice Reed’s legal philosophy 

27 328 U. S. 331 (1946).
28 314 U. S. 252 (1941).
29 328 U. S., at 350. . .
30 See e. g., Milk Wagon Drivers Union v. Meadowmoor Dames, 312 

U S 287 317-321 (1941) (Reed, J., dissenting); Carpenters & Joiners 
Union v. Ritter’s Cafe, 315 U. S. 722, 732-739 (1942) (Reed J, dissent-
ing); Teamsters v. Hanke, 339 U. S. 470, 481-484 (1950) (Minton, J., 

dissenting).
31337 U. S. 1 (1949).
32 330 U. S. 75 (1947).
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could be found in a quotation from an address he had given 
several years earlier:

[Experience of the last half century has driven us to 
the realization that, after all, we live in a factual world 
where organized groups, whether for production, com-
merce or propaganda, are too powerful to permit the 
feeble forces of the individual to survive. . . . Regret-
fully but inevitably we must adjust our lives and our 
Government to modern needs and find, in a Constitution 
written for a simpler era, guidance for the problems of 
our present age.33

Mr. Justice Reed believed in the value of organization to 
counterbalance the forces he perceived to be threatening to 
the individual—whether it be the organization of farmers in 
the tobacco cooperative he represented in Kentucky; of 
working people in the labor unions whose rights he defended 
before and as a member of this Court; or of the people gen-
erally, through their Government, to further the common 
good. Others, on this Court and elsewhere, may have dis-
agreed with some of his views. But whatever the passions 
surrounding a particular cause, Stanley Reed brought to the 
occasion a civility, kindness, fairness, and care that com-
manded the affection and respect of all who knew him.

Mr . Chief  Just ice , in the name of the lawyers of this 
nation and, in particular, of the Bar of this Court, I respect-
fully request that the Resolution presented to you in honor 
and celebration of the memory of the late Mr. Justice Reed 
be accepted by this Court.

The  Chief  Just ice  said:
Mr. Attorney General and Mr. Solicitor General, the Court 

thanks you for your presentations here today in memory of 
our late colleague Justice Reed.

We ask that you convey to the members of the Committee 

33 24 A. B. A. J. 94 (1938), quoting 22 A. B. A. J. 602 (1936).
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of the Bar and the Committee on Resolutions, our apprecia-
tion for their very appropriate presentation. Your motion 
that these resolutions be made part of the permanent records 
of the Court is granted.

Stanley Reed’s career as a lawyer, as a Government official, 
and as a jurist, was a life of consistent, sustained excellence. 
In his own quiet, unobstrusive, imperturbable, and conscien-
tious manner he rendered most distinguished service to our 
country in a period of great political and social turbulence.

After he had completed his education at the various uni-
versities described in the resolutions, Stanley Reed returned 
to his hometown of Maysville and both studied and practiced 
law, and it did not take long for his professional reputation 
to spread. And although he was a leading Kentucky Demo-
crat, he became Counsel for the Federal Farm Board and 
then General Counsel of the Reconstruction Finance Corpo-
ration in the administration of President Hoover.

By the time President Roosevelt took office in 1933, Stan-
ley Reed’s reputation was so firmly established in Washing-
ton that he was continued in office. He could, as has been 
suggested, accurately be described as a moderate, one who 
believed that much good could be done when Government 
power is wielded firmly and discerningly in the public inter-
est. As the Attorney General has said, when he became 
Solicitor General he had already argued one of the Gold 
Clause cases before this Court, and during the dynamic pe-
riod that followed 1935 he argued most of the important cases 
involving the constitutionality of President Roosevelt’s New 
Deal legislation. And in that process, in this Court, at this 
lectern, he was opposed by some of the finest, ablest lawyers 
in America.

As Solicitor General his performance was always marked 
by thoroughness of preparation and his arguments were char-
acterized by clear, down-to-earth presentations, and his ten-
ure embraced, as has been stated, many of the great land-
marks of our constitutional law. The pressures on an 
advocate responsible for so many highly charged cases with 
one coming on the heels of another finally took their toll,
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and on one occasion, in the course of his argument at this 
lectern, he collapsed. But happily it was from sheer exhaus-
tion, and he swiftly recovered.

Homer Cummings, the Attorney General in Roosevelt’s 
first two terms, once said that Stanley Reed was qualified to 
fill any post in the Government. And so it came as no sur-
prise, soon after that, that President Roosevelt selected him 
to succeed Justice Sutherland on this Court. By that time 
his reputation in the bar of this country was such that the 
appointment was widely acclaimed. There were those who 
were quick to predict that Reed, the jurist, would act based 
upon the work of Reed, the advocate. But when Stanley 
Reed came to this Bench his conduct fulfilled the great tra-
ditions of the Judiciary and his positions as an advocate were 
set aside, and he was all judge.

As one born and bred a Southern Democrat, he believed 
with Jefferson that a Court entrusted with the great power 
of judicial review should not confuse its role with the role 
and function of the political branches of the Government. It 
is told that once one of his law clerks suggested to him that 
he ought to decide cases more often by looking to the desira-
ble solution. But that was not the case for Stanley Reed. 
The proper function of a Justice, he said, was not to do 
that. He was not a result-oriented, or a problem-solving 
judge. And so he sent the errant law clerk to look up the 
word kritarchy.” The law clerk, on going to several dic-
tionaries, had some difficulty, but finally he tracked down 
the word in the unabridged Oxford Dictionary and dis-
covered, and I think, perhaps, never forgot the word means 
“government by judges,” which Stanley Reed rejected.

Throughout his judicial career he sought always to restrain 
himself from reaching desirable results because they harmo-
nized with a particular social philosophy or a personal belief 
of his own. As one reared in a border State, he made a 
major contribution in helping this Nation to move toward 
racial equality and, as has been said already, wrote the opin-
ion in cases where the all-white primary elections and segre-
gation in interstate transportation were held unconstitutional.
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He approached the Court’s opinion in Brown v. Board of 
Education cautiously, because he weighed whether the deci-
sion might impede rather than assist race relations in the 
country, and in his thoughtful and careful way he later called 
Brown the most important decision of this Court in the 19 
years he served here.

During that period he authored 231 opinions for the Court, 
20 concurring opinions, and 88 dissents. He was a superb 
colleague, and I can say that from personal experience, as I 
will indicate. He was devoted to his office, a prodigious, 
conscientious, painstaking workman.

There was nothing in him of the prima donna. Serious 
and modest and retiring, he was always courtly. He went 
about his daily tasks quietly and always serenely. His un-
failing courtesy to counsel from this Bench and with his col-
leagues, his even temper, his dry sense of humor, endeared 
him to everyone. He was a moderate in all things, and he 
exemplified the virtues of the true 18th-century gentleman, 
the epitome of civility.

When he retired from the Court he was in good health, and 
72 years of age. And as the Attorney General and Solicitor 
General have said, it was his lot to live longer after his re-
tirement than any Justice in the history of the Court. And 
he enjoyed those years, more than two decades, fully. He 
maintained chambers here in this Court, and like Tom Clark 
continued to render very important service to other federal 
courts, and as a Special Master appointed by this Court.

He sat by designation on more than 250 cases in the United 
States Court of Appeals for the District of Columbia Circuit 
while I was a member of that court, and he sat on the United 
States Court of Claims. I had argued cases before him when 
he was on this Court, but I really came to know him when 
he sat with us on the Court of Appeals, where he was a 
regular member of panels for about four years. He main-
tained chambers at the Court of Appeals, and joined us at 
the judges’ lunch table and often regaled us with stories of 
Kentucky and of the New Deal days when he was Solicitor 
General.
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He not only lived longer after his retirement than any 
other Justice but surely no other Justice lived a fuller life 
than Stanley Reed. It was rich in satisfactions and in the 
kind of rewards that endure. In our time when the stability 
of family life has been eroded, we who knew him well know 
of the joy of his marriage to his hometown sweetheart, 
Winifred Elgin, and of the pride he took in his two lawyer 
sons. He often said: “All the success I have had in my life 
I owe to my wife, the beautiful Winifred.” They were 
married 71 years, and Mrs. Reed survives him.

Kentucky has contributed mightily to the history of this 
Court. Ten of the 101 Justices who have served, and in-
cluding those who now serve, were either native or adopted 
Kentuckians, and that included Stanley Reed’s lifelong friend, 
Chief Justice Vinson. As a Kentuckian he never lost his 
great affection for his native State. He used to speak of 
his forebears who, as he once wrote, “[b]efore we were a 
Nation . . . traversed the wilderness road to the bluegrass 
country.”

He was proud of his Kentucky roots, of his membership 
in the Kentucky Bar for more than 70 years, of his service 
in the Kentucky General Assembly. He loved his farm in 
Kentucky, and he would tell us with a smile that he had 
worked for 56 years in order to maintain his dairy cows on 
his farm in the manner to which they had become accustomed.

Stanley Reed smiled often, and in the two decades that I 
knew him well he and Winifred dined at our home and we 
dined in theirs. His delights in small, gentle banter is re-
vealed in an exchange in our home when I served him some 
predinner refreshment that was laced with mint. He asked 
in that courtly way of his: “Where did this come from, if 
I may inquire?” And I responded: “Why, of course, the 
only place where real bourbon is made.”

Beginning in the first year when I came to this Court, he 
came to my chambers about this time or a little later, each 
year, bearing a package of Kentucky’s famous produce, and 
I in turn would send him a bottle of Bordeaux or Burgundy 
each Christmas. And with a smile again, as he was wont 
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to do, he would say, sometimes: “This is tolerable if there 
is no Kentucky wine available.”

As Stanley Reed never forgot Kentucky, Kentucky never 
forgot him, and he was invited back frequently to speak on 
a great many occasions. In 1957 his hometown of Maysville 
observed “Stanley Reed Day” in his honor. The street where 
he had maintained his law office was named for him.

At his death the Maysville newspaper wrote that “[w]e 
here as fellow townsmen feel that the Nation was the richer 
for his shining integrity, and the depth of his wisdom.” And 
surely we here today can share that.

It is appropriate, I think, to conclude our tributes to our 
colleague with words from a poem written by Alice Roberts 
on Stanley Reed Day. She wrote this:

“He will go back to quiet lanes 
Where cities’ hum shall cease, 
To walk again the gentle ways, 
The paths of rest and peace.”



RETIREMENT OF CLERK OF THE COURT 

Suprem e  Court  of  the  Unit ed  States  

MONDAY, JANUARY 12, 1981

Present: Chief  Justice  Burger , Justice  Brennan , Jus -
tice  Stewar t , Justi ce  White , Justice  Marshall , Just ice  
Blackm un , Justice  Powel l , Justice  Rehnquis t , and Jus -
tice  Stevens .

The  Chief  Justice  said:
On behalf of the Court, I announce the retirement of 

our able and trusted Clerk of the Supreme Court of the 
United States, Mr. Michael Rodak, Jr., as of January 16,1981. 
Mr. Rodak has served the Court more than 24 years, and I 
speak for all of the Members of the Court, and the staff of 
the Court, and for the Bar of the Court in wishing him much 
happiness and good health in the years ahead.

It is also my pleasure and I am authorized to announce 
that Mr. Alexander Stevas has been appointed Clerk of the 
Supreme Court effective January 16 to succeed Mr. Rodak. 
Mr. Francis Lorson will become Chief Deputy Clerk of the 
Court succeeding Mr. Stevas.
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PRESENTATION OF THE ATTORNEY GENERAL 

Supreme  Court  of  the  United  States

MONDAY, JANUARY 26, 1981

Present: Chief  Justice  Burger , Justice  Brennan , Jus -
tice  Stewar t , Justice  Marshall , Just ice  Blackmun , 
Justice  Rehnqui st , and Justice  Stevens .

Mr. Solicitor General McCree presented the Honorable 
William French Smith, Attorney General of the United States.

The  Chief  Justi ce  said:
Mr. Attorney General, the Court welcomes you as the chief 

law officer of the Government and as an officer of this Court, 
and we welcome you to the performance of the very important 
duties which will rest on you. Your commission as Attorney 
General of the United States will be placed in the records 
of the Court, and we appreciate your appearing here this 
morning.
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COLORADO v. BANNISTER

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME COURT 
OF COLORADO

No. 79-1901. Decided October 20, 1980

Shortly after a police officer observed a speeding automobile, he heard a 
police radio dispatch which reported that a theft of motor vehicle parts, 
including chrome lug nuts, had occurred in the area, and which de-
scribed two suspects. A few minutes later, he again spotted the speed-
ing automobile and followed it into a service station for the purpose 
of issuing a traffic citation. As he approached the car, respondent and 
his companion stepped out of it, and during an ensuing conversation 
with the car’s occupants the officer observed chrome lug nuts and 
lug wrenches in plain view in the car. Recognizing that the car’s 
occupants met the description of the suspects, the officer arrested them 
and seized the lug nuts and wrenches. Before respondent’s trial on 
charges of stealing motor vehicle parts, the trial court granted his 
motion to suppress the seized items, and the Colorado Supreme Court 
affirmed.

Held: The circumstances in this case provided probable cause for the 
officer’s seizure of the incriminating items without a warrant. Cf. 
Carroll n . United States, 267 U. S. 132; Chambers v. Maroney, 399 
U. S. 42.

Certiorari granted; 199 Colo. 281, 607 P. 2d 987, vacated and remanded.

Per  Curia m .
In the early morning of October 15, 1979, an officer of the 

Colorado Springs Police Department observed a blue 1967
1
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Pontiac GTO automobile moving along a road at a speed 
above the legal limit. Before the officer could pursue the 
vehicle, it disappeared from his sight. Shortly thereafter, the 
officer heard a police radio dispatch reporting that a theft of 
motor vehicle parts had occurred in the area he was patrolling 
in his car. The radio dispatch announced that a number of 
chrome lug nuts were among the items stolen, and provided 
a description of two suspects. A few minutes after hearing 
the report, the officer spotted the same automobile he had seen 
earlier, still speeding. He saw the car enter a service station, 
and followed it there for the purpose of issuing a traffic cita-
tion to its driver.

As the officer approached the car, both of its occupants, in-
cluding the respondent, stepped out of it. A conversation 
between the officer and the respondent ensued, just outside 
the closed front door of the automobile. At this time, the 
officer observed chrome lug nuts in an open glove compart-
ment located between the vehicle’s front bucket seats, as 
well as two lug wrenches on the floorboard of the back seat. 
These items were in plain view, illuminated by the lights of 
the service station. Recognizing that the respondent and his 
companion met the description of those suspected of stealing 
motor vehicle parts, the officer immediately arrested both of 
them. He then seized the lug nuts and wrenches.

Before the date scheduled for his trial on charges of steal-
ing motor vehicle parts, the respondent moved to suppress the 
items that the arresting officer had seized. The trial court 
granted the motion, and its decision was affirmed by the Su-
preme Court of Colorado.1 The State subsequently filed a 
petition for certiorari in this Court.

The provisions of the Fourth Amendment are enforceable 
against the States through the Fourteenth, and it is axiomatic 
that “searches conducted outside the judicial process, without 
prior approval by judge or magistrate, are per se unreasonable 

1199 Colo. 281, 607 P. 2d 987 (1980).
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under the Fourth Amendment—subject only to a few specifi-
cally established and well-delineated exceptions.” Katz v. 
United States, 389 U. S. 347, 357 (1967). One of these 
exceptions, recognized at least since Carroll v. United States, 
267 U. S. 132 (1925), exists when an automobile or other 
vehicle is stopped and the police have probable cause to 
believe it contains evidence of a crime. See Arkansas v. 
Sanders, 442 U. S. 753, 760 (1979). Carroll upheld the legal-
ity of a search that was conducted immediately after a vehicle 
was stopped. Since Carroll, warrantless searches have been 
found permissible even when a car was searched after being 
seized and moved to a police station. Texas v. White, 423 
U. S. 67 (1975); Chambers v. Maroney, 399 U. S. 42 (1970). 
In each of these latter cases, the search was constitutionally 
permissible because an immediate, on-the-scene search would 
have been permissible. Texas v. White, supra, at 68; Cham-
bers v. Maroney, supra, at 52.

At issue in the present case is a seizure that occurred on the 
scene shortly after a speeding car was stopped. Thus, if 
there was probable cause “that the contents of the automobile 
offend against the law,” Carroll, supra, at 159, the warrantless 
seizure was permissible.2

Probable cause in this case is self-evident. Indeed, the 
Supreme Court of Colorado acknowledged that there was 
probable cause, but mistakenly concluded that a warrant was 
required to open the car door and seize the items within.

The officer could not stop the vehicle the first time he 

2 Another factor that contributes to the justification for the absence of 
a warrant in such a situation is that “the circumstances that furnish prob-
able cause to search a particular auto for particular articles are most 
often unforeseeable.” Chambers, 399 U. S., at 50-51. See also Cardwell 
v. Lewis, 417 U. S. 583, 595 (1974). This factor applies with particular 
force in this case. As the reason for the;stop was wholly unconnected 
with the reason for the subsequent seizure, it would be especially unrea-
sonable to require a detour to a magistrate before the unanticipated evi-
dence could be lawfully seized.
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detected it speeding, but he accosted it at his next oppor-
tunity, when it entered the service station. His subsequent 
approach to the side of the automobile in order to issue a 
traffic citation to its driver was entirely legitimate.3 Stand-
ing by the front door of the car, the officer happened to see 
items matching the description of some of those recently 
stolen in the vicinity, and observed that the occupants of 
the car met the description of those suspected of the crime. 
These circumstances provided not only probable cause to 
arrest, but also under Carroll and Chambers, probable cause 
to seize the incriminating items without a warrant.4

The petition for certiorari and the respondent’s motion for 
leave to proceed in forma pauperis are granted, the judgment 
of the Supreme Court of Colorado is vacated, and the case is 
remanded to that court for proceedings not inconsistent with 
this opinion.

It is so ordered.

3 There can be no question that the stopping of a vehicle and the deten-
tion of its occupants constitute a “seizure” within the meaning of the 
Fourth Amendment. Delaware v. Prouse, 440 U. S. 648, 653 (1979); 
United States v. Martinez-Fuerte, 428 U. S. 543, 556-558 (1976); United 
States v. Brignoni-Ponce, 422 U. S. 873, 878 (1975).

4 The respondent does not dispute that the items seized were illuminated 
by the lights of the service station, or that they were in the plain view 
of the officer as he spoke to him beside the front door of the car. There 
was no evidence whatsoever that the officer’s presence to issue a traffic 
citation was a pretext to confirm any other previous suspicion about the 
occupants.
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Syllabus

HUGHES v. ROWE et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE SEVENTH CIRCUIT

No. 79-6000. Decided November 10, 1980

Petitioner, a state prisoner, was placed in a segregation cell for a viola-
tion of prison regulations, was given a hearing two days later, and, 
after admitting the violation, was sentenced to 10 days’ segregation. 
After exhausting administrative remedies, petitioner brought a federal- 
court civil rights action against respondent Illinois corrections officers 
under 42 U. S. C. § 1983. The complaint, which was prepared without 
the assistance of counsel, raised federal questions concerning, inter alia, 
the initial decision to place petitioner in segregation without a prior 
hearing. Respondents filed no affidavits denying or explaining the facts 
alleged by petitioner. The District Court dismissed the complaint with-
out taking any evidence and later ordered petitioner to pay counsel 
fees under 42 U. S. C. § 1988 for services rendered by the Attorney 
General of Illinois in representing respondents in the action. The Court 
of Appeals affirmed.

Held:
1. Although petitioner’s allegations as to bias of certain of the offi-

cers conducting the disciplinary hearing after his initial segregation, 
procedural irregularities at the hearing, unequal treatment, and crud 
and unusual punishment were properly dismissed for failure to state a 
claim—even under the controlling principle that a prisoner’s complaint 
prepared without counsel should not be dismissed unless it appears 
beyond doubt that he can prove no set of facts entitling him to relief— 
nevertheless the complaint was adequate at least to require some re-
sponse from respondents, by way of affidavit or otherwise, to peti-
tioner’s claim that his initial confinement to segregation violated due 
process because it occurred without a prior hearing. Segregation with-
out a prior hearing may violate due process if the postponement of 
procedural protections is not justified by apprehended emergency con-
ditions. Here, the record did not show that petitioner’s immediate 
segregation was necessitated by emergency conditions, and an adminis- 
trative regulation authorizing segregation pending investigation of dis-
ciplinary matters, where required “in the interest of institutional se-
curity and safety,” did not justify dismissal of the suit in the absence 
of any showing that concern for institutional security and safety was 
the basis for petitioner’s immediate segregation without a prior hearing.
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2. The award of attorney’s fees entered against petitioner was im-
proper. The defendant in an action brought under 42 U. S. C. § 1983 
may recover attorney’s fees from the plaintiff only if the district court 
finds “that the plaintiff’s action was frivolous, unreasonable, or without 
foundation,” cf. Christiansburg Garment Co. v. EEOC, 434 U. S. 412, 
421. No such finding supported the fee award in this case, and the 
limitations apply with special force in an action, such as here, initiated 
by an uncounseled prisoner. Moreover, the fact that a prisoner’s com-
plaint, even when liberally construed, cannot survive a motion to dis-
miss does not, without more, entitle the defendant to attorney’s fees.

Certiorari granted; affirmed in part, reversed in part, and remanded.

Per  Curia m .
Petitioner, an inmate of the Illinois State Penitentiary, 

asks us to review an order dismissing his civil rights action 
against the respondent corrections officers and directing him 
to pay counsel fees of $400 for services rendered by the At-
torney General of Illinois in representing the respondents in 
that action.

After granting a motion to dismiss the complaint for failure 
to state a constitutional violation, the District Court ordered 
petitioner to show cause why fees of $400 should not be taxed 
against him under 42 U. S. C. § 1988. Because he did not 
respond to that order, the fee award was entered.1 A motion 
to reconsider was later denied on the ground that petitioner’s 
suit was “meritless.” 2 The Court of Appeals disposed of the 

1 The order entered by District Judge McMillen on October 18, 1978, 
reads as follows:

“On August 7, 1978, we ordered plaintiff to show cause within twenty 
(20) days thereof why defendants’ attorneys’ fees in the amount of $400 
should not be taxed against plaintiff under 42 U. 8. C. § 1988. Because 
plaintiff has not complied with or otherwise responded to that order, we 
hereby tax defendants’ fees in the amount of $400 against him pursuant 
to 42 U. S. C. § 1988.”

2 On December 5, 1978, Judge McMillen entered the following order 
denying petitioner’s motion for reconsideration:

“On October 18, 1978, we ordered that the defendants’ attorneys fees in 
the amount of $400 should be taxed against the plaintiff pursuant to 42 
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novel question presented by petitioner by affirming the fee 
award in an unpublished order.3 We now grant the motion 
for leave to proceed in forma pauperis and the petition for 
certiorari and reverse the judgment of the Court of Appeals.

I
On September 20, 1977, petitioner was charged with a vio-

lation of prison regulations and placed in segregation. At a 
disciplinary hearing two days later, petitioner admitted that 

U. S. C. § 1988. Plaintiff has filed a motion to reconsider said action. 
Plaintiff’s motion to reconsider is denied and attorneys fees in the amount 
of $400 will be taxed against the plaintiff, as the suit was meritless.”

3 Rule 35 (c)(1) of the Circuit Rules of the United States Court of 
Appeals for the Seventh Circuit identifies those decisions warranting 
publication:
“A published opinion will be filed when the decision

“(i) establishes a new, or changes an existing, rule of law;
"(ii) involves an issue of continuing public interest;
"(iii) criticizes or questions existing law;

(iv) constitutes a significant and nonduplicative contribution to legal 
literature

“(A) by a historical review of law,
"(B) by describing legislative history, or
“(C) by resolving or creating a conflict in the law;
“(v) reverses a judgment or denies enforcement of an order when the 

lower court or agency has published an opinion supporting the judgment 
or order; or

“(vi) is pursuant to an order of remand from the Supreme Court and 
is not rendered merely in ministerial obedience to specific directions of 
that Court.”
When a decision does not satisfy these criteria, it is to be filed as an 
unpublished order. Circuit Rule 35 (c)(2). Unpublished orders may not 
be cited as precedent in any federal court within the Seventh Circuit. 
Circuit Rule 35 (b) (2) (iv).

Although petitioner’s appeal was decided in an unpublished order pur-
portedly having no precedential significance, three members of the Court 
of Appeals, Chief Judge Fairchild and Judges Swygert and Bauer, none-
theless voted to rehear the case en banc. Judge Swygert filed a written 
dissent from the order denying the petition for rehearing en banc.
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he and two other inmates had consumed a homemade alco-
holic beverage; his punishment was confinement to segrega-
tion for 10 days,4 demotion to C-grade, and loss of 30 days’ 
statutory good time.

Petitioner exhausted his administrative remedies and then 
filed a complaint under 42 U. S. C. § 1983 in the United 
States District Court for the Northern District of Illinois on 
the form used by prisoners who are not represented by coun-
sel. The facts stated on the form raised two federal questions 
of arguable merit: (1) the decision to place petitioner in a 
segregation cell on September 20, 1977, was not preceded by 
a hearing and was not justified by any emergency or other 
necessity; (2) two of the officers who conducted the disci-
plinary hearing after petitioner had been in segregation for 
two days were biased against him.5 Respondents, represented 
by the State Attorney General’s Office, moved to dismiss 
the complaint, but filed no affidavits denying or explaining 
the facts alleged by petitioner. After allowing petitioner to 
file various amendments and additional papers, the District

4 It is unclear from the record whether this sentence included the two 
days petitioner spent in segregation prior to the disciplinary hearing, or 
whether he was sentenced to 10 days’ segregation in addition to the time 
already served. There apparently is also some confusion with respect to 
the exact sentence imposed on petitioner at the hearing. The District 
Court’s order dismissing the complaint indicates that petitioner was sen-
tenced to 30 days in segregation. The Court of Appeals’ order, on the 
other hand, states that he was sentenced to 10 days in segregation. The 
petition for writ of certiorari and respondents’ brief in opposition filed 
in this Court are similarly inconsistent on this point. The record seems 
to indicate that petitioner was sentenced to 10 days in segregation. The 
uncertainty with respect to petitioner’s posthearing segregation is not, 
however, material to our decision in this case.

5 Petitioner also alleged that respondents violated their own procedural 
regulations, and that it was a denial of equal protection of the laws and 
cruel and unusual punishment to impose a more severe sentence on him 
than on the other two inmates involved in the incident, since he had con-
fessed to drinking and they had not.
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Court dismissed the complaint without taking any evidence. 
Thereafter the fee award was made.

In its order affirming the action of the District Court, the 
Court of Appeals correctly noted that the Due Process Clause 
of the Fourteenth Amendment affords a prisoner certain 
minimum procedural safeguards before disciplinary action 
may be taken against him.6 Because the record did not reveal 
a violation of those safeguards at the hearing on September 
22, the Court of Appeals concluded that the complaint had 
been properly dismissed. However, the Court of Appeals 
seems to have overlooked the fact, clearly stated in peti-
tioner’s brief on appeal, that the disciplinary hearing did not 
take place until two days after petitioner was placed in segre-
gation on September 20. Nothing in the papers filed on be-
half of the respondents purports to justify or explain the 
segregation of petitioner for two days in advance of the dis-
ciplinary hearing.

II
Petitioner’s complaint, like most prisoner complaints filed 

in the Northern District of Illinois, was not prepared by coun-
sel. It is settled law that the allegations of such a complaint, 
“however inartfully pleaded” are held “to less stringent 
standards than formal pleadings drafted by lawyers . . . .” 
Haines n . Kerner, 404 U. S. 519, 520 (1972). See also 
Maclin v. Paulson, 627 F. 2d 83, 86 (CA7 1980); French n . 

6 As the Court of Appeals noted:
“The Supreme Court has delineated the standard to be applied in 

determining whether a prisoner has been afforded his minimum due process 
rights. Wolff v. McDonnell, 418 U. S. 539 . . . (1974). The prisoner is 
entitled to (1) advance written notice of the charges against him or her; 
(2) an opportunity to call witnesses and present documentary evidence, 
provided that to do so will not jeopardize institutional safety or correc-
tional goals, before a sufficiently impartial hearing board; (3) a written 
statement by the fact finder of ‘the evidence relied upon and reasons 
for the disciplinary action taken.’ ”
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Heyne, 547 F. 2d 994, 996 (CA7 1976). Such a complaint 
should not be dismissed for failure to state a claim unless it 
appears beyond doubt that the plaintiff can prove no set of 
facts in support of his claim which would entitle him to re-
lief. Haines, supra, at 520-521.7 And, of course, the allega-
tions of the complaint are generally taken as true for pur-
poses of a motion to dismiss. Cruz v. Beto, 405 U. S. 319, 
322 (1972).

Applying these principles to petitioner’s amended com-
plaint, we conclude that all but one of its allegations were 
properly dismissed for failure to state a claim. Petitioner’s 
allegations of bias and procedural irregularities in the Sep-
tember 22 hearing, unequal treatment, and cruel and unusual 
punishment, even when liberally construed, were insufficient 
to require any further proceedings in the District Court. We 
therefore affirm the dismissal of these claims.

Petitioner’s allegation that he had been confined unneces-
sarily to segregation is of a different character. It can be con-
strued as a contention that his confinement to segregation 
violated due process because it took place without a prior 
hearing. It is clear from the facts alleged in the amended 
complaint that petitioner was confined in segregation for two 
days before a hearing was held. Indeed, petitioner expressly 
stated this claim in procedural due process terms in his re-
sponse to the defendants’ motion to dismiss the amended 
complaint.8

7 The Court reaffirmed the principles of Haines in Estelle v. Gamble, 
429 U. S. 97, 106 (1976):
“As the Court unanimously held in Haines v. Kerner, 404 U. S. 519 (1972), 
a pro se complaint, ‘however inartfully pleaded,’ must be held to less strin-
gent standards than formal pleadings drafted by lawyers’ and can only be 
dismissed for failure to state a claim if it appears ‘“beyond doubt that 
the plaintiff can prove no set of facts in support of his claim which would 
entitle him to relief.” ’ Id., at 520-521, quoting Conley v. Gibson, 355 
U. S. 41, 45-46 (1957).”

8 In a document entitled, “Response to: Motion to Dismiss or For Sum-
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Segregation of a prisoner without a prior hearing may vio-
late due process if the postponement of procedural protections 
is not justified by apprehended emergency conditions. See 
Hayes v. Walker, 555 F. 2d 625, 633 (CA7), cert, denied, 434 
U. S. 959 (1977). The amended complaint alleged that segre-
gation was unnecessary in petitioner’s case because his offense 
did not involve violence and he did not present a “clear and 
present danger.” There is no suggestion in the record that 
immediate segregation was necessitated by emergency condi-
tions. Defendants did make the unsworn assertion that peti-
tioner was placed in segregation on “temporary investigative 
status,” 9 but the significance of this designation is unclear and 
it does not, without more, dispose of petitioner’s procedural 
due process claim. The District Court, in dismissing the 
amended complaint, merely concluded that temporary segre-

mary Judgment/& Memorandum in Support of Motion to Dismiss or For 
Summary Judgment,” petitioner alleged:
Placement in Segregation: Plaintiff was placed in Segregation on Septem-

ber 20, 1977, with no hearing what-so-ever. No reasons provided him as 
to why it was necessary to place him in segregation. No Resident Infor-
mation Report issued him, stating he was being placed in segregation, 
under investigation status.” Response, at 2 (emphasis in original). 
Petitioner thereafter asserted that “[classification to segregation must 
comply with procedural due process.” Id., at 4, 7. Petitioner went on 
to assert that his placement in segregation on September 20 was “com-
pletely unnecessary, because plaintiff posed no immediate threat to the 
safety and security of the institution. . . .” Id., at 8. Later in the 
response, petitioner discussed his due process claim in detail Id at 
15-16.

In their Memorandum in Support of Motion to Dismiss or for Sum- 
mary Judgment, respondents asserted:

“Plaintiff’s placement in segregation cellhouse on September 20, 1977 on 
temporary investigative status pending hearing of the resident information 
reports on September 22, 1977 does not rise to the level of a constitu-
tional deprivation. No disciplinary sanctions constituting a grievous loss 
were imposed prior to a disciplinary hearing. The transfer of a resident 
from one cell to another does not trigger due process protections. 
Meachum v. Fano, 427 U. S. 215 ... (1976).”
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gation pending investigation was not actionable.10 The court 
cited an Illinois Department of Corrections Administrative 
Regulation which authorized segregation of prisoners pending 
investigation of disciplinary matters, where required “in the 
interest of institutional security and safety.”11 In the ab-
sence of any showing that concern for institutional security 
and safety was the basis for immediate segregation of peti-
tioner without a prior hearing, this regulation does not justify 
dismissal of petitioner’s suit for failure to state a claim.

Our discussion of this claim is not intended to express any 
view on its merits. We conclude merely that the amended 
complaint was adequate at least to require some response from 
the defendants, by way of affidavit or otherwise, to petitioner’s 
claim that he was unjustifiably placed in segregation without 
a prior hearing. Although petitioner’s pleadings are prolix 
and lacking in stylistic precision, this is not a case like Estelle 
v. Gamble, 429 U. S. 97 (1976), in which a pro se litigant’s 
detailed recitation of the facts reveals on its face the insuffi-
ciency of the complaint. We cannot say with assurance that 
petitioner can prove no set of facts in support of his claim 

10 The District Court’s order dismissing petitioner’s complaint stated:
“Plaintiff complains that his placement in segregation between the eve-

ning of September 20 and his hearing on September 22 was 'unnecessary’ 
because no violence was involved in the incident. We find that his tem-
porary placement in segregation pending the hearing, which was brought 
within the required 72 hour period, is not actionable. See A. R. 804 (G), 
effective December 1, 1976.”

11 This regulation, Administrative Regulation § 804 (II) (G), provides, in 
pertinent part:
“It is recognized that incidents occur which, in the interest of institutional 
security and safety, require that a resident be removed from the general 
population and placed in a holding unit pending the completion of an 
investigation. As the holding unit functions in the same manner as a 
segregation unit (except that single celling is not required in the holding 
unit), a resident must be provided with the same procedural safeguards 
and services as are required by this regulation relative to placements, con-
ditions and services in a segregation unit.”
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entitling him to relief. Haines v. Kerner, 404 U. S., at 521. 
Accordingly, the Court of Appeals should have reversed the 
dismissal of this claim and remanded for further proceedings.12

12 The dissenting opinion rests on the alternative and somewhat incon-
sistent grounds that prehearing solitary confinement was (a) proper 
punishment for an offense that was already adequately proved, (b) neces-
sary in order to forestall the development of a contrived defense, and 
(c) harmless because petitioner subsequently received a fair hearing. 
The record reveals that these grounds are not sufficient to justify the 
dismissal of petitioner’s complaint.

On the basis of petitioner’s admission that he had been drinking, plus 
unsworn allegations in the reports of the corrections officers, the dissent 
concludes that petitioner was intoxicated on September 20 and that he 
posed a threat to prison security and safety sufficiently serious to warrant 
immediate segregation.

There is little doubt that some intoxicated prisoners may pose a threat 
to prison security justifying segregation without a hearing. The problem 
in this case is that the record does not establish, and the District Court 
did not find, that petitioner was in fact intoxicated or that his condition 
presented a threat to institutional security. Indeed, at no point in this 
litigation have the respondents asserted, by affidavit or otherwise, that 
petitioner was placed in segregation on September 20 because of such 
security concerns.

The dissent also speculates that inmates suspected of violations of 
prison regulations, if allowed to remain in the general prison population 
pending disciplinary proceedings, will fabricate alibi defenses and intimi- 
date potential witnesses. Post, at 22. This danger would apparently 
justify automatic investigative segregation of all inmate suspects. Ironi-
cally, however, even the Administrative Regulation cited by the District 
Court, see n. 11, supra, does not purport to justify such blanket segrega-
tion. Moreover, automatic investigative segregation is particularly inap-
propriate for an inmate, like petitioner, who has already admitted guilt; 
fabrication of alibis or intimidation of witnesses seems unlikely in such a 
case. While investigative concerns might, in particular cases, justify 
prehearing segregation, nothing in the present record suggests that these 
concerns were at work in this case.

Either the institutional security or the investigative justification postu-
lated by the dissent might well be dispositive had the District Court 
made appropriate findings. The respondents did not, however, present 
these justifications to the District Court and the District Court accord-
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Ill
The award of attorney’s fees entered against petitioner must 

be vacated.
In Christiansburg Garment Co. v. EEOC, 434 U. S. 412 

(1978), we held that the defendant in an action brought under 
Title VII of the Civil Rights Act of 1964 may recover attor-
ney’s fees from the plaintiff only if the District Court finds 
“that the plaintiff’s action was frivolous, unreasonable, or 
without foundation, even though not brought in subjective 
bad faith.” Id., at 421. Although arguably a different stand-
ard might be applied in a civil rights action under 42 IT. S. C. 
§ 1983, we can perceive no reason for applying a less stringent 
standard. The plaintiff’s action must be meritless in the 
sense that it is groundless or without foundation. The fact 
that a plaintiff may ultimately lose his case is not in itself a 
sufficient justification for the assessment of fees. As we 
stated in Christiansburg:

“To take the further step of assessing attorney’s fees 
against plaintiffs simply because they do not finally pre-

ingly made no such findings. The record is entirely consistent with the 
possibility that an inmate who admittedly had been drinking posed no 
threat at all to prison security and had no intent to deny the facts, 
but did want an opportunity to establish mitigating circumstances before 
being placed in solitary confinement. The dissent’s emphasis upon peti-
tioner’s admission confuses the distinction, previously recognized by this 
Court, between the question of guilt and the question of appropriate 
punishment. Cf. Morrissey v. Brewer, 408 U. S. 471, 483-484 (1972).

Finally, even if the subsequent hearing accorded petitioner minimized 
or eliminated any compensable harm resulting from the initial denial of 
procedural safeguards, his constitutional claim is nonetheless actionable. 
Carey v. Piphus, 435 U. S. 247, 266-267 (1978). “Because the right to 
procedural due process is ‘absolute’ in the sense that it does not depend 
upon the merits of a claimant’s substantive assertions, and because of the 
importance to organized society that procedural due process be ob-
served . . . the denial of procedural due process should be actionable 
for nominal damages without proof of actual injury.” Id., at 266 (foot-
note omitted).
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vail would substantially add to the risks inhering in most 
litigation and would undercut the efforts of Congress to 
promote the vigorous enforcement of the provisions of 
Title VII. Hence, a plaintiff should not be assessed his 
opponent’s attorney’s fees unless a court finds that his 
claim was frivolous, unreasonable, or groundless, or that 
the plaintiff continued to litigate after it clearly became 
so.” 434 U. S., at 422.

No such finding supported the fee award in this case.
These limitations apply with special force in actions ini-

tiated by uncounseled prisoners. Faithful adherence to the 
principles of Haines v. Kerner dictates that attorney’s fees 
should rarely be awarded against such plaintiffs. The fact 
that a prisoner’s complaint, even when liberally construed, 
cannot survive a motion to dismiss does not, without more, 
entitle the defendant to attorney’s fees. An unrepresented 
litigant should not be punished for his failure to recognize 
subtle factual or legal deficiencies in his claims. As the 
Court noted in Christiansburg, even if the law or the facts are 
somewhat questionable or unfavorable at the outset of litiga-
tion, a party may have an entirely reasonable ground for 
bringing suit. 434 U. S., at 422.

Despite the lower court’s conclusion to the contrary, the 
allegations of petitioner’s amended complaint are definitely 
not meritless in the Christiansburg sense. Even those allega-
tions that were properly dismissed for failure to state a claim 
deserved and received the careful consideration of both the 
District Court and the Court of Appeals.13 Allegations that, 

13 As Judge Swygert noted in his dissent from the order denying rehear-
ing en banc, see n. 3, supra, the District Court dismissed petitioner’s 
claims only after detailed consideration resulting in a seven-page opinion. 
According to Judge Swygert:
“It is quite evident from the detailed treatment given by the district 
court to the issues raised by plaintiff’s complaint that the suit was not 
groundless or meritless. That fact is corroborated by this court’s treat-
ment of the same issues on appeal.”
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upon careful examination, prove legally insufficient to require 
a trial are not, for that reason alone, “groundless” or “without 
foundation” as required by Christiansburg.

The judgment of the Court of Appeals is affirmed in part and 
reversed in part and the case is remanded for further pro-
ceedings consistent with this opinion.

It is so ordered.

The  Chief  Justice  would grant the petition and set the 
case for oral argument.

Just ice  Stewar t  would affirm the judgment of the Court 
of Appeals insofar as it affirmed the District Court’s dismissal 
of the petitioner’s complaint. He substantially agrees, how-
ever, with what is said in Part III of the Court’s per curiam 
opinion, and for those reasons would reverse the judgment 
insofar as it affirmed the award of attorney’s fees entered 
against the petitioner.

Justice  White , concurring in part and concurring in the 
result.

I agree with the result reached in Part II of the per curiam 
opinion. Under Wolff v. McDonnell, 418 U. S. 539 (1974), a 
prior hearing was required for the particular disciplinary 
action involved here—segregation and loss of good time. But 
as Wolff makes clear, Fourteenth Amendment procedural pro-
tections were triggered only because under state law—here 
prison regulations—segregation and good-time reductions 
could be imposed only for serious disciplinary lapses and only 
after a prior hearing.1 Under these regulations, segregation 

1 Illinois Department of Corrections Administrative Regulations in ef-
fect at the time of this incident provided that a Program Team could act 
on charges of minor rule violations, but that an Adjustment Committee 
hearing was required on all other charges of rule violations, “including 
those which may result in programmatic removal from the population, 
demotion in grade, or loss of good time.” Administrative Regulation § 804 
(II) (A) (4). The regulations also provided that a resident must be in-
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prior to a hearing could occur only for reasons of prison 
security and safety.2 I agree that there have been no findings 
that warranted dispensing with the prior hearing.

It is well to point out, however, that although petitioner 
sought compensatory and punitive damages, as well as de-
claratory relief, he had a full hearing within 48 hours of his 
confinement, his guilt was properly established (indeed, he 
admitted his conduct as he had before), and the discipline 
imposed on him was found to be justified. Even if peti-
tioner is successful in proving a due process deprivation, his 
damages would be limited to those flowing from postponement 
of a hearing for two days. Under Carey v. Piphus, 435 U. S. 
247 (1978), it is likely that only nominal damages would be 
awardable.

I am in accord with Part III of the Court’s opinion.

Justi ce  Rehnquist , dissenting.
In its effort to distill some vaguely tenable claim from peti-

tioner’s complaint, the Court ignores crucial admissions in

formed, inter alia, that “if found guilty of a serious rule violation [by the 
Adjustment Committee] and found to be a danger to the institutional 
community, he may be placed in segregation and/or deprived of his cur-
rent grade and statutory good time credit.” § 804 (II) (B) (4).

2 Illinois Department of Corrections Administrative Regulations au-
thorized confinement of a resident in a holding unit pending the comple-
tion of an investigation “in the interest of institutional security and 
safety.” See § 804 (II) (G) (1), quoted in full in the majority opinion, 
ante, at 12, n. 11. The regulations also authorized confinement of a 
resident in a holding unit in two other situations, again for security reasons. 
Section 804 (II)(E)(1) provided:
“Whenever it is necessary to remove a resident from the general popula-
tion on an emergency basis due to serious aggressive behavior and/or for 
safekeeping, the shift captain and/or unit manager must authorize the 
placement of a resident in a holding unit until the next meeting of the 
Adjustment Committee, which in no case may exceed 72 hours.” 
Section 804 (II) (F) (1) provided:
“Whenever it is deemed necessary by the Chief Administrative Officer to
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the complaint itself which fatally undermine any claim of 
constitutional deprivation. As I read the Court opinion, it 
holds that the District Court erred in dismissing petitioner’s 
complaint solely because the complaint can be construed to 
allege that petitioner was placed in segregation without a 
prior hearing, although he was given an adequate hearing 
before a review board 40 hours later. The Court recognizes 
that petitioner admitted before the review board that he vio-
lated prison regulations by consuming homemade alcohol, 
ante, at 7—8, but fails to recognize that he had also admitted 
his guilt at the time of the incident. In his amended com-
plaint petitioner alleged:

“[I] was placed in segregation unnecessarily on Septem-
ber 20, 1977, because there was no violence involved, and 
I was not a ‘clear and present’ danger. Additionally, I 
had admitted to Captain C. D. Tuttle that I had been 
drinking.” Amended Complaint 13?

The complaint also reveals that petitioner has “a problem 
with alcohol.” Id., at 14? In light of these admissions it is 
difficult to see what purpose the hearing which the Court 
rules may have been constitutionally required would have 
served. The hearing would not be held to determine if peti-
tioner violated prison regulations; he admitted that he had 
when apprehended. Nor would the hearing be held to deter-
mine appropriate punishment. That hearing, before the re-

transfer a resident to another correctional facility for security reasons, 
the resident may be confined in a holding unit for not more than 72 hours. 
See ARs 819 and 822 on transfers.”

1 The resident information report filled out by Captain Tuttle and served 
on petitioner the night the incident occurred confirms that petitioner ad-
mitted to drinking at that time.

2 The nature of this problem was elaborated in a grievance filed by peti-
tioner two days after the review board hearing. There he stated he has 
“had a problem with [a]lcohol ever since I was fifteen years old, and no-
where in my past record will you find any sort of arrest that didn’t 
involve [a]lcohol or drugs.”
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view board, was held 40 hours later, and the Court concedes 
that no matter how liberally petitioner’s complaint is con-
strued it does not state any claim concerning the conduct of 
that hearing or the punishment. Ante, at 10. The sole pur-
pose the hearing could have served would be to determine if 
petitioner should have been removed from the general prison 
population for the short period between the occurrence of the 
incident at 7:30 the night of September 20 and the review 
board hearing held before noon on September 22.

In light of the facts admitted by petitioner, however, it is 
clear that he cannot state a claim against the prison officials 
for not holding such a hearing. The reports of the conduct of 
which petitioner admitted being guilty described his condition 
as “tipsy, speech slurred” and stated that petitioner “had all 
the appearance of being drunk” and “appeared to be intoxi-
cated.” In his grievance filed on September 24 petitioner again 
admitted that he had gotten “drunk” the night of the 20th.3 

3 The Court, ante, at 13, n. 12, states that our conclusion that petitioner 
was intoxicated rests on reports by the officers and petitioner’s admission 
that he had been drinking. This statement overlooks the September 24 
grievance filed by petitioner, wherein he reviewed what he considered the 
highlights of his prison career and asked “why, with all the things I had 
going for myself, and being so close to appearing before the Parole 
Board, did I get drunk and louse up the good record I had?” (emphasis 
supplied). It also overlooks that petitioner admitted being guilty of the 
conduct set forth in the reports which described his condition as noted in 
the text. Petitioner did not argue before the review board, as one of his 
drinking companions did, that although he had been drinking he was not 
intoxicated. But even more importantly, the Court’s effort to distinguish 
between an inmate who has been drinking in violation of prison regulations 
and an intoxicated inmate, or an intoxicated inmate who poses a threat to 
prison security and safety and one who does not, places an intolerable 
burden on prison officials, who apparently must, at the risk of money 
damages, decide precisely when a drinking inmate is drunk or even how a 
particular inmate will react when drunk. This is completely at odds with 
the established rule that prison officials are accorded great deference in the 
discharge of their central responsibility for prison security and discipline, 
see infra, at 20.
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Intoxicated inmates surely pose a serious threat to prison secu-
rity and safety, and the placing of petitioner in temporary inves-
tigative status was authorized by a prison regulation providing 
for such action “in the interest of institutional security and 
safety.” This Court has on several occasions stressed that 
“ ‘central to all other corrections goals is the institutional con-
sideration of internal security within corrections facilities 
themselves.’ ” Bell v. Wolfish, 441 U. S. 520, 546-547 (1979) 
(quoting Pell v. Procunier, 417 U. S. 817, 823 (1974)). See 
Jones v. North Carolina Prisoners’ Labor Union, 433 U. S. 
119, 129 (1977); Procunier v. Martinez, 416 U. S. 396, 412 
(1974). “Prison officials must be free to take appropriate 
action to ensure the safety of inmates and corrections person-
nel . . .Bell v. Wolfish, supra, at 547. This Court has also 
repeatedly recognized that the judiciary, “ill-equipped” to deal 
with “complex and difficult” problems of running a prison, 
must accord the decisions of prison officials great deference. 
See, e. g., Jones v. North Carolina Prisoners’ Labor Union, 
supra, at 126; Procunier v. Martinez, supra, at 405. This rule 
applies with its greatest force when prison officials act to pre-
serve the central goal of institutional discipline. “Prison ad-
ministrators . . . should be accorded wide-ranging deference in 
the adoption and execution of policies and practices that in 
their judgment are needed to preserve internal order and dis-
cipline and to maintain institutional security.” Bell n . Wol-
fish, supra, at 547. Against this well-established background, 
and with petitioner’s admitted violation of prison regulations 
by consuming homemade alcohol, it is clear that the prison 
officials acted within their discretion in removing petitioner 
from the general prison population. Even the Court of Ap-
peals authority relied upon by the Court recognized that 
claims such as the present one must be based on allegations of 
“bad faith” or “mere pretext.” Hayes v. Walker, 555 F. 2d 
625, 633 (CA7 1977) (quoting La Batt v. Twomey, 513 F. 2d 
641, 647 (CA7 1975)). Because petitioner has admitted to 
being intoxicated, however, it is clear that he cannot claim 
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the prison officials acted out of bad faith or on mere pretext. 
Their decision to remove him from the general prison popula-
tion was “rationally related to the reasonable, indeed to the 
central, objectives of prison administration,” Jones v. North 
Carolina Prisoners’ Labor Union, supra, at 129.

Indeed, it is difficult to envision exactly how an intoxicated 
inmate would participate in any meaningful way in a hearing 
held immediately after the drinking incident. A strong argu-
ment could certainly be advanced that it would have been a 
violation of petitioner’s rights to hold a hearing when he was, 
as he admitted, drunk.

This case is thus like Codd v. Velger, 429 U. S. 624 (1977), 
where we held that no constitutional violation occurred when 
an untenured employee was discharged without a hearing. No 
hearing was required to permit the employee to clear his name, 
since he did not dispute the truth of the allegedly stigmatizing 
reason for the discharge. Here the case is even stronger, since 
petitioner not only does not contend he was innocent of any 
violation but also admitted his guilt at the time of the in-
cident. In Codd no hearing was required on whether the 
discharge was justified in light of the employee’s conduct 
because the employee had no property interest in continued 
employment. So, too, here no hearing was required on 
whether removal from the general prison population pending 
convening of the review board was justified, since this deci-
sion is within the discretion of prison officials and, in view of 
petitioner’s admissions, no abuse of discretion can be shown.4

4 The Court’s citation of Morrissey n . Brewer, 408 U. S. 471 (1972), 
and Carey v. Piphus, 435 U. S. 247 (1978), begs the question whether a 
hearing prior to the review board hearing was required in this case. 
In both of these cases the Court held that a hearing was generally re-
quired prior to the deprivations involved, so that even if the deprivations 
were later found to have been justified, a constitutional violation occurred 
if no prior hearing had been held. Here, however, the Court recognizes 
that “appropriate findings” by the District Court concerning petitioner’s 
intoxication or investigative concerns would be dispositive, presumably
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Even if petitioner had not represented a threat to prison 
security himself, his removal from the general prison popula-
tion for a brief period5 was fully justified in order to protect 
the integrity of the later hearing before the review board. 
Permitting inmates to return to the general prison population 
following a serious breach of prison discipline or violation of 
prison rules poses difficulties in terms of alibi construction 
and witness intimidation. The problems were certainly pres-
ent in this case, where one of three inmates involved in a sin-
gle incident admitted the charges but the other two denied 
them. The argument that such investigative justifications 
cannot outweigh the burden imposed on an innocent or possi-
bly innocent inmate, whatever its merit in other cases, is of 
course not applicable in this case where petitioner has ad-
mitted and continues to admit his guilt.

Nothing in the foregoing detracts from the rule of Haines v. 
Kerner, 404 U. S. 519 (1972), concerning the liberality with 
which pro se inmate complaints are to be read, since the com-
plaint itself contains the admission of guilt which under-
mines any colorable claim. I would also note that petitioner 
filed his original and amended complaints on forms designed 
to make it easier for pro se inmates to articulate their claims. 
Such forms should make the problem of Haines v. Kerner 
recur less frequently by isolating the relevant information 
for the district court judge. The Court notes that the Dis-
trict Court gave petitioner’s complaint “careful considera-
tion,” and Judge Swygert below argued that “it is quite evi-

because they would indicate no hearing was required. Thus so far as is 
discernible the Court’s reasoning is not the lack of hearing before con-
finement, but the fact of possible wrongful confinement without a prior 
hearing. Findings are not necessary when petitioner’s own admissions 
conclusively undermine any possible claim that the prison officials acted 
in bad faith or on mere pretext.

5 Prison regulations permit segregation on temporary investigative status 
for no more than 72 hours; petitioner had his review board hearing within 
40 hours of the incident.
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dent from the detailed treatment given by the [D]istrict 
[C]ourt to the issues . . . that the suit was not groundless or 
meritless.” It is odd, however, to reverse a District Court 
for spending considerable time and effort before concluding 
that a complaint was meritless. The fact that the District 
Court carefully examined petitioner’s complaint for any pos-
sible claim before dismissing it is hardly evidence that a 
colorable claim must exist. Quite the contrary, it is a strong 
indication that no claim could be found no matter how deeply 
the District Court probed.

The award of attorney’s fees was entirely proper in this 
case. The District Court expressly found that petitioner’s 
suit was meritless in response to respondents’ motion, which 
was based on Christiansburg Garment Co. n . EEOC, 434 U. S. 
412 (1978), and cited that case extensively. It is clear, 
therefore, that the District Court was using “meritless” as 
that term was understood in Christiansburg, supra, at 421 
(“the term ‘meritless’ is to be understood as meaning ground-
less or without foundation, rather than simply that the plain-
tiff has ultimately lost his case”).

The decision whether to award attorney’s fees under 42 
IT. S. C. § 1988 is committed to the discretion of the district 
courts, who are intimately familiar with the course of the 
litigation. Like the Court of Appeals for the Seventh Cir-
cuit, I cannot say that the District Court abused its discre-
tion in awarding attorney’s fees in this case. In light of 
petitioner’s own admissions it was clear from the outset that 
he could state no cognizable claim. This is not a case, such 
as was suggested in Christiansburg, supra, at 422, where the 
claim appeared meritorious at the outset and only later was 
refuted by facts which emerged on discovery or at trial. The 
decisive facts were stated in the complaint and they were 
not merely “questionable” or “unfavorable,” as the Court 
suggests, ante, at 15; they were dispositive.
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DENNIS v. SPARKS et  al ., dba  SIDNEY A. SPARKS, 
TRUSTEE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 79-1186. Argued October 8, 1980—Decided November 17, 1980

After a Texas state court’s injunction against respondents’ production 
of minerals from certain oil leases was dissolved by an appellate court 
as having been illegally issued, respondents filed suit in Federal District 
Court alleging a cause of action for damages under 42 U. S. C. § 1983 
against the judge who issued the injunction, the corporation that had 
obtained the injunction, its owner, and the sureties on the injunction 
bond (one of whom is the petitioner). Respondents claimed that the 
injunction had been corruptly issued as the result of a conspiracy 
between the judge and the other defendants, thus causing a depriva-
tion of property without due process of law. The District Court 
dismissed the action, holding that the judge was immune from liability 
in a § 1983 suit because the injunction was a judicial act within the 
jurisdiction of the state court, and that with the dismissal of the judge 
the remaining defendants could not be said to have conspired “under 
color” of state law within the meaning of § 1983. The Court of Appeals 
agreed that the judge was immune from suit, but ultimately reversed 
as to the dismissal of the claims against the other defendants.

Held: The action against the private parties accused of conspiring with 
the judge is not subject to dismissal. Private persons, jointly engaged 
with state officials in a challenged action, are acting “under color” of 
law for purposes of § 1983 actions. And the judge’s immunity from 
damages liability for an official act that was allegedly the product of a 
corrupt conspiracy involving bribery of the judge does not change the 
character of his action or that of his co-conspirators. Historically at 
common law, judicial immunity does not insulate from damages liability 
those private persons who corruptly conspire with a judge. Nor has 
the doctrine of judicial immunity been considered historically as excus-
ing a judge from responding as a witness when his co-conspirators are 
sued, even though a charge of conspiracy and judicial corruption will 
be aired and decided. Gravel v. United States, 408 U. S. 606, dis-
tinguished. The potential harm to the public from denying immunity 
to co-conspirators if the factfinder mistakenly upholds a charge of a 
corrupt conspiracy is outweighed by the benefits of providing a remedy 
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against those private persons who participate in subverting the judicial 
process and in so doing inflict injury on other persons. Pp. 27-32.

604 F. 2d 976, affirmed

Whi te , J., delivered the opinion for a unanimous Court.

Finley L. Edmonds argued the cause and filed a brief for 
petitioner.

Garland F. Smith argued the cause and filed a brief for 
respondents.*

Justice  White  delivered the opinion of the Court.
In January 1973, a judge of the 229th District Court of 

Duval County, Tex., enjoined the production of minerals from 
certain oil leases owned by respondents. In June 1975, the 
injunction was dissolved by an appellate court as having 
been illegally issued. Respondents then filed a complaint 
in the United States District Court purporting to state a 
cause of action for damages under 42 U. 8. C. § 1983.1 De-
fendants were the Duval County Ranch Co., Inc., which had 
obtained the injunction, the sole owner of the corporation, 
the judge who entered the injunction, and the two individual

*Briefs of amici curiae urging reversal were filed by Jim Smith, Attor-
ney General, and Gerald B. Curington, Assistant Attorney General, for the 
State of Florida; and by Mark White, Attorney General, John W. Fainter, Jr., 
First Assistant Attorney General, Ted L. Hartley, Executive Assist-
ant Attorney General, and Laura S. Martin and Lonny F. Zwiener, A wist- 
ant Attorneys General, for the State of Texas.

Suzanne M. Lynn filed a brief for the American Civil Liberties Union as 
amicus curiae urging affirmance.

1 Title 42 U. S. C. § 1983 provides:
“Every person who, under color of any statute, ordinance, regulation, 

custom, or usage, of any State or Territory, subjects, or causes to be sub-
jected, any citizen of the United States or other person within the juris-
diction thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party injured 
in an action at law, suit in equity, or other proper proceeding for redress.”
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sureties on the injunction bond, one of whom is now petitioner 
in this Court. Essentially, the claim was that the injunction 
had been corruptly issued as the result of a conspiracy be-
tween the judge and the other defendants, thus causing a 
deprivation of property, i.e., two years of oil production, 
without due process of law. .

All defendants moved to dismiss, the judge asserting judi-
cial immunity and the other defendants urging dismissal for 
failure to allege action “under color” of state law, a necessary 
component of a § 1983 cause of action. The District Court 
concluded that because the injunction was a judicial act 
within the jurisdiction of the state court, the judge was 
immune from liability in a § 1983 suit, whether or not the 
injunction had issued as the result of a «>rrupt ^piracy. 
Relying on Haldane v. Chagnon, 345 F. 2d 601 (CA9 1965), 
the District Court also ruled that with the dismissal of the 
judge the remaining defendants could not be said to have 
conspired under color of state law within the meaning of 
§ 1983. The action against them was accordingly dismisse 
“for failure to state a claim upon which relief can be granted.

In a per curiam opinion, a panel of the Court of Appeals 
for the Fifth Circuit affirmed, agreeing that the judge was 
immune from suit and that because “the remaining defend-
ants who are all private citizens, did not conspire with any 
person against whom a valid § 1983 suit can be stated. 
Sparks v. Duval County Ranch Co., 588 F. 2d 124, 126 
(1979) existing authorities in the Circuit required dismissa 
of the claims against these defendants as well.2 The case 
was reconsidered en banc, prior Circuit authority was over-
ruled and the District Court judgment was reversed insofar 
as it had dismissed claims against the defendants other than 
the judge. Sparks v. Duval County Ranch Co., 604 F. 2d 

2 Wnvin V Curru 574 F. 2d 1256 (1978); Perez v. Borchers, 567 F. 
2d 285 (1978); Humble v. Foreman, 563 F. 2d 780 (1977); HWv. Mc-
Clellan, 490 F. 2d 859 (1974); Guedry v. Ford, 431 F. 2d 660 (1970).
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976 (1979). The court ruled that there was no good reason 
in law, logic, or policy for conferring immunity on private 
persons who persuaded the immune judge to exercise his 
jurisdiction corruptly. Because the judgment below was in-
consistent with the rulings of other Courts of Appeals3 and 
involves an important issue, we granted the petition for cer-
tiorari. 445 U. S. 942. We now affirm.

Based on the doctrine expressed in Bradley n . Fisher, 13 
Wall. 335 (1872), this Court has consistently adhered to the 
rule that “judges defending against § 1983 actions enjoy 
absolute immunity from damages liability for acts performed 
in their judicial capacities. Pierson v. Ray, 386 U. S. 547 
(1967); Stump v. Sparkman, 435 U. S. 349 (1978).” Su-
preme Court of Virginia v. Consumers Union, 446 U. S. 719, 
734-735 (1980). The courts below concluded that the judi-
cial immunity doctrine required dismissal of the § 1983 action 
against the judge who issued the challenged injunction, and 
as the case comes to us, the judge has been properly dismissed 
from the suit on immunity grounds. It does not follow, 
however, that the action against the private parties accused 
of conspiring with the judge must also be dismissed.

As the Court of Appeals correctly understood our cases to 
hold, to act “under color of” state law for § 1983 purposes 
does not require that the defendant be an officer of the State. 
It is enough that he is a willful participant in joint action 
with the State or its agents. Private persons, jointly engaged 

3 Kurz v. Michigan, 548 F. 2d 172 (CA6 1977); Haza v. Geltz, 537 F. 
2d 747 (CA3 1976); Hansen v. Ahlgrimm, 520 F. 2d 768 (CA7 1975); 
Sykes v. California, 497 F. 2d 197 (CA9 1974). See also Haldane v. 
Chagnon, 345 F. 2d 601, 604-605 (CAO 1965); but see Briley v. Califor-
nia, 564 F. 2d 849, 858, n. 10 (CAO 1977). The Court of Appeals for 
the First Circuit has for some time held the present views of the Fifth 
Circuit. Slotnick v. Staviskey, 560 F. 2d 31 (1977); Kermit Construction 
Corp. v. Banco Credito y Ahorro Ponceno, 547 F. 2d 1 (1976). The 
Court of Appeals for the Eighth Circuit has recently agreed. White v. 
Bloom, 621 F. 2d 276 (1980).
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with state officials in the challenged action, are acting “under 
color” of law for purposes of § 1983 actions. Adickes n . S. H. 
Kress & Co., 398 U. S. 144, 152 (1970); United States v. Price, 
383 U. S. 787, 794 (I960).4 Of course, merely resorting to 
the courts and being on the winning side of a lawsuit does 
not make a party a co-conspirator or a joint actor with the 
judge. But here the allegations were that an official act of 
the defendant judge was the product of a corrupt conspiracy 
involving bribery of the judge. Under these allegations, 
the private parties conspiring with the judge were acting 
under color of state law; and it is of no consequence in this 
respect that the judge himself is immune from damages 
liability. Immunity does not change the character of the, 
judge’s action or that of his co-conspirators.5 Indeed, his 

4 In this respect, our holding in Adickes v. S. H. Kress & Co. was as 
follows:

‘'The involvement of a state official in such a conspiracy plainly pro-
vides the state action essential to show a direct violation of petitioner’s 
Fourteenth Amendment equal protection rights, whether or not the actions 
of the police were officially authorized, or lawful; Monroe v. Pape, 365 
U. S. 167 (1961); see United States v. Classic, 313 U. S. 299, 326 (1941); 
Screws v. United States, 325 U. S. 91, 107-111 (1945); Williams v. United 
States, 341 U. S. 97, 99-100 (1951). Moreover, a private party involved 
in such a conspiracy, even though not an official of the State, can be 
liable under § 1983. ‘Private persons, jointly engaged with state officials 
in the prohibited action, are acting “under color” of law for purposes of 
the statute. To act “under color” of law does not require that the accused 
be an officer of the State. It is enough that he is a willful participant in 
joint activity with the State or its agents,’ United States v. Price, 383 
U. S. 787, 794 (1966).” 398 U. S., at 152. (Footnote omitted.)

5 Title 18 U. S. C. § 242, the criminal analog of § 1983, also contains a 
color-of-state-law requirement and we have interpreted the color-of-state- 
law requirement in these sections coextensively. Adickes v. 8. H. Kress & 
Co., supra, at 152, n. 7. A state judge can be found criminally liable 
under § 242 although that judge may be immune from damages under 
§ 1983. See Imbler v. Pachtman, 424 U. S. 409, 429 (1976); O’Shea v. 
Littleton, 414 U. S. 488, 503 (1974). In either case, the judge has acted 
under color of state law.
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immunity is dependent on the challenged conduct being an 
official judicial act within his statutory jurisdiction, broadly 
construed. Stump v. Sparkman, 435 U. S. 349, 356 (1978); 
Bradley v. Fisher, supra, at 352, 357. Private parties who 
corruptly conspire with a judge in connection with such con-
duct are thus acting under color of state law within the 
meaning of § 1983 as it has been construed in our prior cases. 
The complaint in this case was not defective for failure to 
allege that the private defendants were acting under color of 
state law, and the Court of Appeals was correct in rejecting 
its prior case authority to the contrary.

Petitioner nevertheless insists that unless he is held to have 
an immunity derived from that of the judge, the latter’s 
official immunity will be seriously eroded. We are unper-
suaded. The immunities of state officials that we have recog-
nized for purposes of § 1983 are the equivalents of those that 
were recognized at common law, Owen v. City of Independ-
ence, 445 U. S. 622, 637-638 (1980); Imbler n . Pachtman, 
424 U. S. 409, 417 (1976); Pierson v. Ray, 386 U. S. 547, 554 
(1967), and the burden is on the official claiming immunity 
to demonstrate his entitlement. Cf. Butz v. Economou, 438 
U. S. 478, 506 (1978). Thus, in Owen v. City of Independ-
ence, supra, a municipality’s claim that it could assert the 
immunity of its officers and agents in a § 1983 damages action 
was rejected since there was no basis for such a right at com-
mon law. Here, petitioner has pointed to nothing indicating 
that, historically, judicial immunity insulated from damages 
liability those private persons who corruptly conspire with 
the judge.6

In Gravel v. United States, 408 U. S. 606 (1972), we 
recognized that the Speech or Debate Clause conferred im-

6 Insofar as the immunity issue is concerned, it is interesting to note that 
petitioner observes that he would not be immune in the Texas courts, even 
if the judge is. Brief for Petitioner 28.
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munity upon a Senator’s aide as well as the Senator, but only 
in those situations where the conduct of the aide would be 
a protected legislative act if performed by the Senator him-
self. Id., at 618. Here, there could be no claim that peti-
tioner or any of the other private parties was actually per-
forming a judicial act or was in any sense an official aide of 
the judge. Not surprisingly, petitioner does not argue that 
judges must conspire with private parties in order that judi-
cial duties may be properly accomplished.

It is urged that if petitioner and other private co-conspira- 
tors of the judge are to be subject to § 1983 damages actions 
and if a case such as this is to go to trial, the charge of 
conspiracy and judicial corruption will necessarily be aired 
and decided, the consequence being that the judge, though 
not a party and immune from liability, will be heavily in-
volved, very likely as a witness forced to testify about and 
defend his judicial conduct. It is true that, based on the 
Speech or Debate Clause, we have held that Members of 
Congress need not respond to questions about their legisla-
tive acts, Gravel N. United States, supra, at 616-617; and, in 
general, the scope of state legislative immunity for purposes 
of § 1983 has been patterned after immunity under the 
Speech or Debate Clause. Supreme Court of Virginia n . 
Consumers Union, 446 U. S., at 732-734. But there is no 
similar constitutionally based privilege immunizing judges 
from being required to testify about their judicial conduct 
in third-party litigation. Nor has any demonstration been 
made that historically the doctrine of judicial immunity not 
only protected the judge from liability but also excused him 
from responding as a witness when his co-conspirators are 
sued. Even if the judge were excused from testifying, it 
would not follow that actions against private parties must be 
dismissed.

Of course, testifying takes time and energy that otherwise 
might be devoted to judicial duties; and, if cases such as this 
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survive initial challenge and go to trial, the judge’s integrity 
and that of the judicial process may be at stake in such cases. 
But judicial immunity was not designed to insulate the judi-
ciary from all aspects of public accountability. Judges are 
immune from § 1983 damages actions, but they are subject 
to criminal prosecutions as are other citizens. O’Shea n . 
Littleton, 414 U. S. 488, 503 (1974). Neither are we aware 
of any rule generally exempting a judge from the normal obli-
gation to respond as a witness when he has information ma-
terial to a criminal or civil proceeding.7 Cf. United States v. 
Nixon, 418 U. S. 683, 705-707 (1974).

Judicial immunity arose because it was in the public in-
terest to have judges who were at liberty to exercise their 
independent judgment about the merits of a case without fear 
of being mulcted for damages should an unsatisfied litigant 
be able to convince another tribunal that the judge acted not 
only mistakenly but with malice and corruption. Pierson v. 
Ray, supra, at 554; Bradley v. Fisher, 13 Wall., at 349, 350, 
n. t. In terms of undermining a judge’s independence and his 
judicial performance, the concern that his conduct will be 
examined in a collateral proceeding against those with whom 
he allegedly conspired, a proceeding in which he cannot be 
held liable for damages and which he need not defend, is not 
of the same order of magnitude as the prospects of being a 
defendant in a damages action from complaint to verdict with 
the attendant possibility of being held liable for damages if 
the factfinder mistakenly upholds the charge of malice or of 
a corrupt conspiracy with others. These concerns are not 
insubstantial, either for the judge or for the public, but we 
agree with the Court of Appeals that the potential harm to 
the public from denying immunity to private co-conspirators

7 Whether the federal courts should be especially alert to avoid undue 
interference with the state judicial system flowing from demands upon 
state judges to appear as witnesses need not be addressed at this time.
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is outweighed by the benefits of providing a remedy against 
those private persons who participate in subverting the judi-
cial process and in so doing inflict injury on other persons.

The judgment of the Court of Appeals is
Affirmed.
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ALLIED CHEMICAL CORP, et  al . v . DAIFLON, INC.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 79-1895. Decided November 17, 1980

Held: Where the District Court, because of error in certain of its eviden-
tiary rulings in respondent’s private antitrust action, had entered a 
nonappealable interlocutory order granting a new trial after the jury 
had returned a verdict for respondent, the Court of Appeals erred in 
issuing a writ of mandamus directing the trial court to restore the ver-
dict as to liability but permitting a new trial on damages. The remedy 
of mandamus is a drastic one, to be invoked only in extraordinary situ-
ations. The party seeking issuance of the writ must have no other 
adequate means to obtain the relief he desires, and thus a trial court’s 
ordering of a new trial, which is reviewable on direct appeal after a 
final judgment has been entered, rarely, if ever, will justify the issuance 
of the writ. To overturn a new-trial order by way of mandamus 
undermines the policy against piecemeal appellate review.

Certiorari granted; 612 F. 2d 1249, reversed.

Per  Curiam .
Respondent, Daiflon, Inc., is a small importer of refrigerant 

gas that brought an antitrust suit against all domestic manu-
facturers of the gas. Petitioner E. I. du Pont de Nemours 
& Co. was accused of monopolizing the industry in violation 
of § 2 of the Sherman Act, 15 U. S. C. § 2. All petitioners 
were accused of conspiring to drive respondent out of business 
in violation of § 1 of the Sherman Act, 15 U. S. C. § 1.

After a 4-week trial, the jury returned a verdict for the 
respondent and awarded $2.5 million in damages. In a sub-
sequent oral order, the trial court denied petitioners’ motion 
for a judgment notwithstanding the verdict, but granted a 
motion for new trial. The trial court acknowledged in its 
oral order that it had erred during trial in certain of its evi-
dentiary rulings and that the evidence did not support the 
amount of the jury award.
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Respondent then filed a petition for a writ of mandamus 
with the Court of Appeals for the Tenth Circuit requesting 
that it instruct the trial court to reinstate the jury verdict. 
The Court of Appeals, without a transcript of the trial pro-
ceedings before it,1 issued a writ of mandamus directing the 
trial court to restore the jury verdict as to liability but 
permitting the trial court to proceed with a new trial on 
damages. Daimon, Inc. v. Bohanon, 612 F. 2d 1249. Peti-
tioners seek review of this action of the Court of Appeals by 
their petition for certiorari with this Court.

An order granting a new trial is interlocutory in nature and 
therefore not immediately appealable. The question presented 
by this petition is therefore whether a litigant may obtain a 
review of an order concededly not appealable by way of man-
damus. If such review were permissible, then the additional 
question would be presented as to whether the facts in this 
particular case warrant the issuance of the writ.

It is not disputed that the remedy of mandamus is a drastic 
one, to be invoked only in extraordinary situations. Will v. 
United States, 389 U. S. 90, 95 (1967); Bankers Life & Cas. 
Co. v. Holland, 346 U. S. 379, 382-385 (1953); Ex parte 
Fahey, 332 IT. S. 258, 259 (1947). On direct appeal from a 
final decision, a court of appeals has broad authority to 
“modify, vacate, set aside or reverse” an order of a district 
court, and it may direct such further action on remand “as 
may be just under the circumstances.” 28 U. S. C. § 2106. 
By contrast, under the All Writs Act, 28 U. S. C. § 1651 (a), 
courts of appeals may issue a writ of mandamus only when 
“necessary or appropriate in aid of their respective jurisdic-

1The Court of Appeals did request that each party prepare a sum-
mary of the evidence presented in the trial court. The petitioners ob-
jected to this procedure which substituted a summary prepared by each 
party in lieu of the trial transcript. The court acknowledged in its opin-
ion that the summary eventually filed by the petitioners only summarized 
the testimony of one witness and that the court was unaware of the 
identity of, or the testimony given by, the petitioners’ other witness.
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tions.” Although a simple showing of error may suffice to 
obtain a reversal on direct appeal, to issue a writ of mandamus 
under such circumstances “would undermine the settled limi-
tations upon the power of an appellate court to review inter-
locutory orders.” Will v. United States, supra, at 98, n. 6.

This Court has recognized that the writ of mandamus “has 
traditionally been used in the federal courts only ‘to confine 
an inferior court to a lawful exercise of its prescribed juris-
diction or to compel it to exercise its authority when it is 
its duty to do so.’” Will v. United States, supra, at 95, 
quoting Roche v. Evaporated Milk Assn., 319 U. S. 21, 26 
(1943). Only exceptional circumstances, amounting to a 
judicial usurpation of power, will justify the invocation of 
this extraordinary remedy. Will v. United States, supra, at 
95.

The reasons for this Court’s chary authorization of man-
damus as an extraordinary remedy have often been explained. 
See Kerr n . United States District Court, 426 U. S. 394, 402- 
403 (1976). Its use has the unfortunate consequence of 
making a district court judge a litigant, and it indisputably 
contributes to piecemeal appellate litigation. It has been 
Congress’ determination since the Judiciary Act of 1789 that 
as a general rule appellate review should be postponed until 
after final judgment has been rendered by the trial court. A 
judicial readiness to issue the writ of mandamus in anything 
less than an extraordinary situation would “run the real risk 
of defeating the very policies sought to be furthered by that 
judgment of Congress.” Id., at 403. In order to insure that 
the writ will issue only in extraordinary circumstances, this 
Court has required that a party seeking issuance have no 
other adequate means to attain the relief he desires, ibid.; 
Roche v. Evaporated Milk Assn., supra, at 26, and that he 
satisfy the “burden of showing that [his] right to issuance 
of the writ is ‘clear and indisputable.’ ” Bankers Life & 
Cas. Co. v. Holland, supra, at 384, quoting United States v.
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Duell, 172 U. S. 576, 582 (1899). In short, our cases have 
answered the question as to the availability of mandamus in 
situations such as this with the refrain: “What never? Well, 
hardly ever!”

A trial court’s ordering of a new trial rarely, if ever, will 
justify the issuance of a writ of mandamus. On the contrary, 
such an order is not an uncommon feature of any trial which 
goes to verdict. A litigant is free to seek review of the pro-
priety of such an order on direct appeal after a final judgment 
has been entered. Consequently, it cannot be said that the 
litigant “has no other adequate means to seek the relief he 
desires.” The authority to grant a new trial, moreover, is 
confided almost entirely to the exercise of discretion on the 
part of the trial court. Where a matter is committed to 
discretion, it cannot be said that a litigant’s right to a par-
ticular result is “clear and indisputable.” Will v. Calvert 
Fire Ins. Co., 437 U. S. 655, 666 (1978) (plurality opinion).

To overturn an order granting a new trial by way of man-
damus indisputably undermines the policy against piecemeal 
appellate review. Under the rationale employed by the 
Court of Appeals, any discretionary order, regardless of its 
interlocutory nature, may be subject to immediate judicial 
review.2 Such a rationale obviously encroaches on the con-
flicting policy against piecemeal review, and would leave that 
policy at the mercy of any court of appeals which chose to 
disregard it.3

2 It is worth noting that this case does not present the first instance in 
which the Court of Appeals felt it appropriate to overturn a new-trial 
order by the use of a common-law writ. In Kanatser v. Chrysler Corp., 
199 F. 2d 610 (CAIO 1952), the court reached the same result by 
granting a writ of certiorari.

3 Even if it be appropriate in certain circumstances to use mandamus 
to review a discretionary order by a trial court, the new-trial order 
entered in this case would not appear to be a likely candidate. A 
trial judge is not required to enter supporting findings of facts and 
conclusions of law when granting a new-trial motion. See Fed. Rule 
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The petition for a writ of certiorari is therefore granted, 
and the order of the Court of Appeals granting the writ of 
mandamus is

Reversed.

Justice  Stewar t  and Justice  Stevens  took no part in the 
consideration or decision of this case.

Justi ce  Blackmu n , with whom Justice  White  joins, 
dissenting.

I have no quarrel with the general principles enunciated 
by the Court in its per curiam opinion. Of course, only 
exceptional circumstances justify the extraordinary remedy 
of mandamus. I sense, however, from the rather voluminous 
material that is before us (as contrasted with the average 
petition for certiorari), and from the Court of Appeals’ care-
ful review of the law and the decided cases concerning the 
use of the mandamus power, that this is an unusual case and 
that there well may be more here than appears at first glance. 
I therefore would not decide, peremptorily and summarily, 
what circumstances, if any, justify a federal appellate court’s 
issuance of a writ of mandamus to overturn a trial court’s 
order granting a new trial.* Instead, I would grant the

Civ. Proc. 52 (a). It cannot be contended with any certainty that the 
trial court in this case, when entering its oral order granting a new 
trial, intended to set forth each and every reason for its order. The 
trial court did note, however, that it had made errors in the admission 
of certain documentary evidence and that it felt the petitioners had not 
received a fair trial. Given that the Court of Appeals did not have a 
complete transcript of the proceedings before it, see n. 1, supra, and 
that there could be other unarticulated bases for the new-trial order, 
it would seem all but impossible for the Court of Appeals to hold as a 
matter of law that the trial court clearly abused its discretion in entering 
the new-trial order.

*To the extent that the Court’s decision in this case is based upon the 
inadequacy of the record before the Court of Appeals, the proper remedy 
is to remand for further proceedings based upon a complete record.
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petition for certiorari and give the case plenary consideration 
so that we may examine carefully the factors and considera-
tions that prompted the Court of Appeals to issue the writ. 
I feel that the case deserves at least that much.
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STONE et  al . v. GRAHAM, SUPERINTENDENT OF 
PUBLIC INSTRUCTION OF KENTUCKY

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME COURT 
OF KENTUCKY

No. 80-321. Decided November 17, 1980

Hdd: A Kentucky statute requiring the posting of a copy of the Ten 
Commandments, purchased with private contributions, on the wall of 
each public school classroom in the State has no secular legislative 
purpose, and therefore is unconstitutional as violating the Establish-
ment Clause of the First Amendment. While the state legislature re-
quired the notation in small print at the bottom of each display that 
“[t]he secular application of the Ten Commandments is clearly seen 
in its adoption as the fundamental legal code of Western Civilization 
and the Common Law of the United States,” such an “avowed” secular 
purpose is not sufficient to avoid conflict with the First Amendment. 
The pre-eminent purpose of posting the Ten Commandments, which 
do not confine themselves to arguably secular matters, is plainly reli-
gious in nature, and the posting serves no constitutional educational' 
function. Cf. Abington School District v. Schempp, 374 U. S. 203. 
That the posted copies are financed by voluntary private contributions 
is immaterial, for the mere posting under the auspices of the legislature 
provides the official support of the state government that the Establish-
ment Clause prohibits. Nor is it significant that the Ten Command-
ments are merely posted rather than read aloud, for it is no defense 
to urge that the religious practices may be relatively minor encroach-1 
ments on the First Amendment

Certiorari granted; 599 S. W. 2d 157, reversed.

Per  Curiam .
A Kentucky statute requires the posting of a copy of the 

Ten Commandments, purchased with private contributions, 
on the wall of each public classroom in the State.1 Peti-

1 The statute provides in its entirety:
“(1) It shall be the duty of the superintendent of public instruction, 

provided sufficient funds are available as provided in subsection (3) of 
this Section, to ensure that a durable, permanent copy of the Ten Com-
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tioners, claiming that this statute violates the Establishment 
and Free Exercise Clauses of the First Amendment,2 sought 
an injunction against its enforcement. The state trial court 
upheld the statute, finding that its “avowed purpose” was 
“secular and not religious,” and that the statute would 
“neither advance nor inhibit any religion or religious group” 
nor involve the State excessively in religious matters. App. 
to Pet. for Cert. 38-39. The Supreme Court of the Com-
monwealth of Kentucky affirmed by an equally divided court. 
599 S. W. 2d 157 (1980). We reverse.

This Court has announced a three-part test for determining 
whether a challenged state statute is permissible under the 
Establishment Clause of the United States Constitution:

“First, the statute must have a secular legislative pur-
pose; second, its principal or primary effect must be one 
that neither advances nor inhibits religion . . . ; finally 
the statute must not foster 'an excessive government en-
tanglement with religion.’ ” Lemon v. Kurtzman, 403 
U. S. 602, 612-613 (1971) (citations omitted).

If a statute violates any of these three principles, it must be 

mandments shall be displayed on a wall in each public elementary and 
secondary school classroom in the Commonwealth. The copy shall be 
sixteen (16) inches wide by twenty (20) inches high.

“(2) In small print below the last commandment shall appear a nota-
tion concerning the purpose of the display, as follows: ‘The secular 
application of the Ten Commandments is clearly seen in its adoption 
as the fundamental legal code of Western Civilization and the Common 
Law of the United States.’

“(3) The copies required by this Act shall be purchased with funds 
made available through voluntary contributions made to the state treas-
urer for the purposes of this Act.” 1978 Ky. Acts, ch. 436, § 1 (effective 
June 17, 1978), Ky. Rev. Stat. §158.178 (1980).

2 The First Amendment provides in relevant part: “Congress shall 
make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof . . . .” This prohibition is applicable to the States 
through the Fourteenth Amendment. Abington School District n . 
Schempp, 374 U. S. 203, 215-216 (1963).
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struck down under the Establishment Clause. We conclude 
that Kentucky’s statute requiring the posting of the Ten 
Commandments in public school rooms has no secular legis-
lative purpose, and is therefore unconstitutional.

The Commonwealth insists that the statute in question 
serves a secular legislative purpose, observing that the legis-
lature required the following notation in small print at the 
bottom of each display of the Ten Commandments: “The 
secular application of the Ten Commandments is clearly seen 
in its adoption as the fundamental legal code of Western 
Civilization and the Common Law of the United States.” 
1978 Ky. Acts, ch. 436, § 1 (effective June 17, 1978), Ky. Rev. 
Stat. § 158.178 (1980).

The trial court found the “avowed” purpose of the statute 
to be secular, even as it labeled the statutory declaration 
“self-serving.” App. to Pet. for Cert. 37. Under this 
Court’s rulings, however, such an “avowed” secular purpose is 
not sufficient to avoid conflict with the First Amendment. 
In Abington School District v. Schempp, 374 U. S. 203 
(1963), this Court held unconstitutional the daily reading of 
Bible verses and the Lord’s Prayer in the public schools, de-
spite the school district’s assertion of such secular purposes 
as “the promotion of moral values, the contradiction to the 
materialistic trends of our times, the perpetuation of our in-
stitutions and the teaching of literature.” Id., at 223.

The pre-eminent purpose for posting the Ten Command-
ments on schoolroom walls is plainly religious in nature. The 
Ten Commandments are undeniably a sacred text in the Jew-
ish and Christian faiths,3 and no legislative recitation of a 
supposed secular purpose can blind us to that fact. The 
Commandments do not confine themselves to arguably secu-
lar matters, such as honoring one’s parents, killing or murder, 

3 As this Court commented in Abington School District v. Schempp, 
supra, at 224: “Surely the place of the Bible as an instrument of religion 
cannot be gainsaid . . . .”
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adultery, stealing, false witness, and covetousness. See Exo-
dus 20: 12-17; Deuteronomy 5: 16-21. Rather, the first part 
of the Commandments concerns the religious duties of be-
lievers: worshipping the Lord God alone, avoiding idolatry, 
not using the Lord’s name in vain, and observing the Sab-
bath Day. See Exodus 20: 1-11; Deuteronomy 5: 6-15.

This is not a case in which the Ten Commandments are 
integrated into the school curriculum, where the Bible may 
constitutionally be used in an appropriate study of history, 
civilization, ethics, comparative religion, or the like. Abing-
ton School District v. Schempp, supra, at 225. Posting of 
religious texts on the wall serves no such educational func-
tion. If the posted copies of the Ten Commandments are to 
have any effect at all, it will be to induce the schoolchildren 
to read, meditate upon, perhaps to venerate and obey, the 
Commandments. However desirable this might be as a mat-
ter of private devotion, it is not a permissible state objective 
under the Establishment Clause.

It does not matter that the posted copies of the Ten Com-
mandments are financed by voluntary private contributions, 
for the mere posting of the copies under the auspices of the 
legislature provides the “official support of the State . . . 
Government” that the Establishment Clause prohibits. 374 
U. S., at 222; see Engel v. Vitale, 370 U. S. 421, 431 (1962).4 
Nor is it significant that the Bible verses involved in this case 
are merely posted on the wall, rather than read aloud as in 
Schempp and Engel, for “it is no defense to urge that the 
religious practices here may be relatively minor encroach-
ments on the First Amendment.” Abington School District 
v. Schempp, supra, at 225. We conclude that Ky. Rev. 

4 Moreover, while the actual copies of the Ten Commandments were 
purchased through private contributions, the State nevertheless expended 
public money in administering the statute. For example, the statute 
requires that the state treasurer serve as a collecting agent for the con-
tributions. Ky. Rev. Stat. § 158.178 (3) (1980).
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Stat. § 158.178 (1980) violates the first part of the Lemon v. 
Kurtzman test, and thus the Establishment Clause of the 
Constitution.6

The petition for a writ of certiorari is granted, and the 
judgment below is reversed.

It is so ordered.

The  Chief  Justice  and Justice  Blackmun  dissent. They 
would grant certiorari and give this case plenary consideration.

Justice  Stewart  dissents from this summary reversal of the 
courts of Kentucky, which, so far as appears, applied wholly 
correct constitutional criteria in reaching their decisions.

Justi ce  Rehnquist , dissenting.
With no support beyond its own ipse dixit, the Court 

concludes that the Kentucky statute involved in this case 
“has no secular legislative purpose,” ante, at 41 (emphasis 
supplied), and that “[t]he pre-eminent purpose for posting 
the Ten Commandments on schoolroom walls is plainly reli-
gious in nature,” ibid. This even though, as the trial court 
found, “[t]he General Assembly thought the statute had a 
secular legislative purpose and specifically said so.” App. to 
Pet. for Cert. 37. The Court’s summary rejection of a secu-
lar purpose articulated by the legislature and confirmed by 
the state court is without precedent in Establishment Clause 
jurisprudence. This Court regularly looks to legislative artic-
ulations of a statute’s purpose in Establishment Clause cases

5 The Supreme Court cases cited by the dissenting opinion as contrary, 
Committee for Public Education v. Nyquist, 413 U. S. 756 (1973); Sloan 
v. Lemon, 413 U. S. 825 (1973); Lemon n . Kurtzman, 403 U. S. 602 
(1971); Board of Education v. Allen, 392 U. S. 236 (1968), are easily 
distinguishable: all are cases involving state assistance to private schools. 
Such assistance has the obvious legitimate secular purpose of promoting 
educational opportunity. The posting of the Ten Commandments on 
classroom walls has no such secular purpose.
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and accords such pronouncements the deference they are due. 
See, e. g., Committee for Public Education v. Nyquist, 413 
U. S. 756, 773 (1973) (“we need touch only briefly on the 
requirement of a ‘secular legislative purpose.’ As the recita-
tion of legislative purposes appended to New York’s law in-
dicates, each measure is adequately supported by legitimate, 
nonsectarian state interests”); Lemon v. Kurtzman, 403 U. S. 
602, 613 (1971) (“the statutes themselves clearly state they 
are intended to enhance the quality of the secular educa-
tion”); Sloan v. Lemon, 413 U. S. 825, 829-830 (1973); 
Board of Education v. Allen, 392 U. S. 236, 243 (1968). See 
also Florey v. Sioux Falls School District, 619 F. 2d 1311, 
1314 (CA8) (upholding rules permitting public school Christ-
mas observances with religious elements as promoting the 
articulated secular purpose of “advanc[ing] the student’s 
knowledge and appreciation of the role that our religious 
heritage has played in the social, cultural and historical de-
velopment of civilization”), cert, denied, post, p. 987. The 
fact that the asserted secular purpose may overlap with what 
some may see as a religious objective does not render it un-
constitutional. As this Court stated in McGowan v. Mary-
land, 366 U. S. 420, 445 (1961), in upholding the validity of 
Sunday closing laws, “the present purpose and effect of most 
of [these laws] is to provide a uniform day of rest for all 
citizens; the fact that this day is Sunday, a day of particular 
significance for the dominant Christian sects, does not bar the 
state from achieving its secular goals.”

Abington School District n . Schempp, 374 U. S. 203 (1963), 
repeatedly cited by the Court, is not to the contrary. No 
statutory findings of secular purpose supported the challenged 
enactments in that case. In one of the two cases considered 
in Abington School District the trial court had determined 
that the challenged exercises were intended by the State to be 
religious exercises. Id., at 223. A contrary finding is pre-
sented here. In the other case no specific finding had been 
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made, and “the religious character of the exercise was ad-
mitted by the State,” id., at 224.1

The Court rejects the secular purpose articulated by the 
State because the Decalogue is “undeniably a sacred text,” 
ante, at 41. It is equally undeniable, however, as the elected 
representatives of Kentucky determined, that the Ten Com-
mandments have had a significant impact on the development 
of secular legal codes of the Western World. The trial court 
concluded that evidence submitted substantiated this deter-
mination. App. to Pet. for Cert. 38. See also Anderson v. 
Salt Lake City Corp., 475 F. 2d 29, 33 (CAIO 1973) (uphold-
ing construction on public land of monument inscribed with 
Ten Commandments because they have “substantial secular 
attributes”). Certainly the State was permitted to conclude 
that a document with such secular significance should be 
placed before its students, with an appropriate statement of 
the document’s secular import. See id., at 34 (“It does not 
seem reasonable to require removal of a passive monument, 
involving no compulsion, because its accepted precepts, as 
a foundation for law, reflect the religious nature of an ancient 
era”).2 See also Opinion of the Justices, 108 N. H. 97, 228 
A. 2d 161 (1967) (upholding placement of plaques with the 
motto “In God We Trust” in public schools).

The Establishment Clause does not require that the public 
sector be insulated from all things which may have a religious

1 The Court noted that even if the State’s purpose were not strictly reli-
gious, “it is sought to be accomplished through readings, without comment, 
from the Bible.” 374 U. S., at 224. Here of course there was no com-
pelled reading, and there was comment accompanying the text of the 
Commandments, mandated by statute and focusing on their secular 
significance.

2 The Court’s emphasis on the religious nature of the first part of the 
Ten Commandments is beside the point. The document as a whole has 
had significant secular impact, and the Constitution does not require that 
Kentucky students see only an expurgated or redacted version containing 
only the elements with directly traceable secular effects.
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significance or origin. This Court has recognized that “reli-
gion has been closely identified with our history and govern-
ment,” Abington School District, supra, at 212, and that 
“[t]he history of man is inseparable from the history of reli-
gion,” Engel v. Vitale, 370 U. S. 421, 434 (1962). Kentucky 
has decided to make students aware of this fact by demon-
strating the secular impact of the Ten Commandments. The 
words of Justice Jackson, concurring in McCollum v Board 
of Education, 333 U. S. 203, 235-236 (1948), merit quotation 
at length:

I think it remains to be demonstrated whether it is 
possible, even if desirable, to comply with such demands 
as plaintiff s completely to isolate and cast out of secular 
education all that some people may reasonably regard as 
religious instruction. Perhaps subjects such as mathe-
matics, physics or chemistry are, or can be, completely 
secularized. But it would not seem practical to teach 
either practice or appreciation of the arts if we are to 
forbid exposure of youth to any religious influences. 
Music without sacred music, architecture minus the 
cathedral, or painting without the scriptural themes 
would be eccentric and incomplete, even from a secular 
point of view. ... I should suppose it is a proper, if not 
an indispensable, part of preparation for a worldly life 
to know the roles that religion and religions have played 
in the tragic story of mankind. The fact is that, for 
good or for ill, nearly everything in our culture worth 
transmitting, everything which gives meaning to life, is 
saturated with religious influences, derived from pagan-
ism, Judaism, Christianity—both Catholic and Protes-
tant—and other faiths accepted by a large part of the 
world’s peoples. One can hardly respect the system of 
education that would leave the student wholly ignorant 
of the currents of religious thought that move the world 
society for a part in which he is being prepared.”
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I therefore dissent from what I cannot refrain from describ-
ing as a cavalier summary reversal, without benefit of oral 
argument or briefs on the merits, of the highest court of 
Kentucky.



48 OCTOBER TERM, 1980

Order 449 U. S.

WISCONSIN ET AL. V. ILLINOIS et  al .

ON BILL IN EQUITY

No. 1, Orig. Decree April 21, 1936—Decree enlarged May 22, 1933— 
Decree entered June 12, 1967—Decree amended December 1, 1980*

Decree amended.
Decree reported: 281 U. S. 696; decree enlarged: 289 U. S. 395; decree 

entered: 388 U. S. 426.

Ordere d :
A. Paragraph 3 of the Decree entered by the Court herein 

on June 12, 1967, is amended to read as follows:
3. For the purpose of determining whether the total amount 

of water diverted from Lake Michigan by the State of 
Illinois and its municipalities, political sub-divisions, agencies 
and instrumentalities is not in excess of the maximum amount 
permitted by this decree, the amounts of domestic pumpage 
from the lake by the State and its municipalities, political 
sub-divisions, agencies and instrumentalities the sewage and 
sewage effluent derived from which reaches the Illinois water-
way, either above or below Lockport, shall be added to the 
amount of direct diversion into the canal from the lake and 
storm runoff reaching the canal from the Lake Michigan 
watershed computed as provided in Paragraph 2 of this 
decree. The annual accounting period shall consist of twelve 
months terminating on the last day of September. A period 
of forty (40) years, consisting of the current annual account-
ing period and the previous thirty-nine (39) such periods (all 
after the effective date of this decree), shall be permitted, 
when necessary, for achieving an average diversion which is 
not in excess of the maximum permitted amount; provided, 
however, that the average diversion in any annual accounting

♦Together with No. 2, Orig., Michigan v. Illinois et al., and No. 3, 
Orig., New York v. Illinois et al.
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period shall not exceed 3680 cubic feet per second, except 
that in any two (2) annual accounting periods within a 
forty (40) year period, the average annual diversion may 
not exceed 3840 cubic feet per second as a result of extreme 
hydrologic conditions; and, that for the first thirty-nine (39) 
years the cumulative algebraic sum of each annual accounting 
period’s average diversion minus 3200 cubic feet per second 
shall not exceed 2000 cubic feet per second-years. All meas-
urements and computations required by this decree shall be 
made by the appropriate officers, agencies or instrumentalities 
of the State of Illinois, or the Corps of Engineers of the 
United States Army subject to agreement with and cost-
sharing by the State of Illinois for all reasonable costs includ-
ing equipment, using the best current engineering practice 
and scientific knowledge. If made by the State of Illinois 
the measurements and computations shall be conducted under 
the continuous supervision and direction of the Corps of 
Engineers of the United States Army in cooperation and 
consultation with the United States Geological Survey, in-
cluding but not limited to periodic field investigation of 
measuring device calibration and data gathering. All meas-
urements and computations made by the State of Illinois 
shall be subject to periodic audit by the Corps of Engineers. 
An annual report on the measurements and computations 
required by this decree shall be issued by the Corps of 
Engineers. Best current engineering practice and scientific 
knowledge shall be determined within six (6) months after 
implementation of the decree based upon a recommendation 
from a majority of the members of a three-member committee 
The members of this committee shall be appointed by the 
Chief of Engineers of the United States Army Corps of Engi-
neers. The members shall be selected on the basis of recog-
nized experience and technical expertise in flow measurement 
or hydrology. None of the committee members shall be em-
ployees of the Corps of Engineers or employees or paid con-
sultants of any of the parties to these proceedings other than 
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the United States. The Corps of Engineers shall convene 
such a committee upon implementation of this decree and at 
least each five (5) years after implementation of this decree 
to review and report to the Corps of Engineers and the par-
ties on the method of accounting and the operation of the 
accounting procedure. Reasonable notice of these meetings 
must be given to each of the parties. Each party to these 
proceedings shall have the right to attend committee meet- 
ings, inspect any and all measurement facilities and structures, 
have access to any data and reports and be permitted to take 
its own measurements.

B. Paragraph 5 of the said Decree entered by the Court 
herein is amended by adding thereto an additional sentence 
to read as follows:

The amendment to Paragraph 3 of this decree shall take 
effect on the first day of October following the passage into 
law by the General Assembly of the State of Illinois of an 
amendment to the Level of Lake Michigan Act providing 
that the amount used for dilution in the Sanitary and Ship 
Canal for water quality purposes shall not be increased above 
three hundred twenty (320) cubic feet per second, and that 
in allocations to new users of Lake Michigan water, alloca-
tions for domestic purposes be given priority and to the extent 
practicable allocations to new users of Lake Michigan water 
shall be made with the goal of reducing withdrawals from 
the Cambrian-Ordovician aquifer.

C. A certified copy of the above legislation shall be served 
upon the parties and filed with the Clerk of the Supreme 
Court by the State of Illinois. If no party raises an objec-
tion to the adequacy of the legislation within 30 days of 
service, Illinois will have complied with the requirements of 
the amendment made by this Order to paragraph 5 of the 
Decree entered by the Court herein on June 12, 1967. Any 
such objection shall be raised in the manner set forth in 
Paragraph 7 of said Decree.
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It  is  Further  Ordere d  that :
tlle parties to ^is proceeding shall bear its own 

costs The expenses of the Special Master shall be borne by 
t e State of Illinois and the Metropolitan Sanitary District 
ot Greater Chicago, three-fifths thereof by the State of Illi- 
no!s and two-fifths thereof by the Metropolitan Sanitary 
District of Greater Chicago.

Justi ce  Marsh all  took no part in the consideration or 
decision of this order.

STATEMENT OF INTENT AND TECHNICAL BASIS 
FOR PROPOSED AMENDMENTS TO 1967 DECREE 
This statement sets forth the intent of the parties and the 

technical basis for the revisions to certain of the provisions 
ot paragraphs 3 and 5 of the 1967 Decree.

The proposed change in the 1967 Decree has been designed 
to alter m part the provisions of the existing Decree that 
?^ent J.llmois from electively utilizing and managing the 
7?° feet Per second (cfs) of Lake Michigan water 

which Illinois was allocated.
Under the existing system, increasing amounts of impervious 

areas and increasing demand by domestic users elevate the 
risk that the language of the decree will be violated in any 

year period if additional allocations are made by 
the state to domestic users for a period of years consistent 
with good management practice.

The proposed change accomplishes the following:
1. Increases the period for determining compliance with 

the 3200 cfs limit from a five year running average to 
a forty year running averagej

2. During the first thirty-nine years of the decree, allows 
Illinois to exceed the 3200 cfs limit by 2000 cfs-years 
in the aggregate (one cfs-year is the volume of water 
resulting from an average flow of one cfs for a period 
of one year);
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3. Limits the average diversion in any one accounting 
period to 115% of 3200 cfs, but in two years of any 
forty year period permits the average diversion to 
reach 120% of 3200 cfs, to allow for extreme hydro-
logic conditions.

The lengthening of the averaging period from five to forty 
years reduces the variability of the averaged figure, thus 
decreasing the amount of water that needs to be held in 
reserve for storm water runoff and increasing the amount of 
water that may be allocated for domestic purposes to reduce 
in part the pumpage from the Cambrian-Ordovician aquifer.

The lengthening of the averaging period also allows an 
increase in the planning period to a period of time that is 
more compatible with the life of certain types of water supply 
facilities, thus permitting more efficient use of the available 
diversion without increasing the total allowable diversion, and 
permitting better management of all the water resources of 
the region.

In establishing the limits of paragraph three of the 
amended decree, the available data and uncertainties as to 
the behavior of and interactions between the various elements 
of the hydrologic regime under current and future conditions 
were limiting factors.

To estimate maximum hydrologic variations that must be 
considered in the allocation accounting process, the forty- 
four year precipitation and runoff data contained in “Water 
Yield, Urbanization, and the North Branch of the Chicago 
River,” a report by the Northeastern Illinois Planning Com-
mission and Hydrocomp, Inc., dated October 14, 1976, were 
used. These data assumed a 30% imperviousness factor and 
were used by the parties to approximate the conditions of 
the entire Lake Michigan diversion watershed at the present 
time.

These data indicate that the maximum departure above 
the mean annual stormwater flow is 59%. Assuming, there-
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fore, that the mean annual stormwater flow is 683 cfs, the 
maximum departure is 405 cfs. This could result in a diver-
sion of 13% above the allowable 3200 cfs maximum. Given 
the relatively short period of record and the likelihood of 
increased runoff resulting from urbanization, it was agreed 
that a 15% exceedance, to a maximum of 3680 cfs, would be 
allowed in any year to accommodate high stormflows and that 
in any two years of the 40 year accounting period the diver-
sion may be increased by 20%, to a maximum of 3840 cfs, to 
accommodate extraordinary hydrologic conditions.

Because of year-to-year variations in storm runoff there 
will be series of years when the average annual diversion 
will need to exceed 3200 cfs for best management, and some 
years when the diversion will be less than the 3200 cfs 
average. Calculations of the cumulative sum of the annual 
departures show that the maximum cumulative exceedance 
of 3200 cfs would be slightly below 1500 cfs-years as indi-
cated by the forty-four years of data that were used. The 
possibility exists that in the initial forty year period the 
cumulative exceedance may be greater than 1500 cfs-years. 
Since the record used is relatively short and urbanization is 
likely to increase runoff, the maximum cumulative exceedance 
has been established at 2000 cfs-years.

The goal of this amended Decree is to maintain the long-
term average annual diversion of water from Lake Michigan 
at or below 3200 cfs.
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COUNTY OF IMPERIAL, CALIFORNIA, et  al . v . 
MUNOZ ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 79-1003. Argued October 15, 1980—Decided December 2, 1980

Petitioner county obtained an injunction in a California state court pro-
hibiting the owner of a tract of land from selling water from a well on 
the premises for use outside the county in violation of a conditional use 
permit required by a county zoning ordinance and allowing the sale of 
water only for use within the county. The California Supreme Court 
affirmed, and this Court dismissed the tract owner’s appeal. Meanwhile, 
respondents, merchants involved in the tract owner’s sale of water to 
Mexico, brought suit in Federal District Court in California, challenging 
the conditional permit on the ground that it violated the Commerce 
Clause, and secured a preliminary injunction restraining petitioner 
county from enforcing the permit. The court rejected the county’s ar-
gument that the Anti-Injunction Act—which prohibits a federal court 
from granting an injunction “to stay proceedings in a State court” 
except as expressly authorized by Act of Congress, or where necessary 
in aid of its jurisdiction, or to protect or effectuate its judgments— 
operated to prohibit the court from so enjoining the county. The 
United States Court of Appeals affirmed, holding that the state trial court 
proceedings had terminated, that the federal injunction, therefore, did 
not violate the rule that the Anti-Injunction Act cannot be evaded by 
addressing a federal injunction to the parties rather than the state court, 
and that, moreover, under Hale v. Bimco Trading, Inc., 306 U. S. 375, 
third parties were not barred under that Act from challenging a statute 
on federal constitutional grounds when the statute was also under litiga-
tion in the state courts.

Held: The Court of Appeals erred in finding the Anti-Injunction Act 
inapplicable to prohibit the District Court from enjoining petitioner 
county from enforcing the tract owner’s permit. Pp. 58-60.

(a) The Court of Appeals’ view that after a state court has entered 
an injunction, its proceedings are concluded for Anti-Injunction Act pur-
poses is contrary to the holding of Atlantic Coast Line R. Co. v. Loco-
motive Engineers, 398 U. S. 281, that although a federal injunction 
against a certain party’s giving effect to a state-court injunction was
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directed only at that party the injunction was nevertheless one “to stay 
proceedings in a State court” within the meaning of the Anti-Injunction 
Act. Pp. 58-59.

(b) Hale n . Bimco Trading, Inc., supra, does not govern this case, 
where neither the District Court nor the Court of Appeals addressed the 
question whether respondents were “strangers to the state court pro-
ceeding” who were not bound as though they were parties to such pro-
ceeding. Unless respondents were such “strangers,” the federal injunc-
tion was barred by the Anti-Injunction Act. Pp. 59-60.

604 F. 2d 1174, vacated and remanded,

Ste wa rt , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Whi te , Pow ell , and Reh nq ui st , J J., joined. Pow el l , J., filed a 
concurring opinion, post, p. 60. Bla ck mun , J., filed an opinion con-
curring in the result, post, p. 61. Bre nn an , J., filed a dissenting opininn, 
in which Ste ve ns , J., joined, post, p. 62. Mar shal l , J., filed a dissent- 
ing statement, post, p. 63.

James H. Harmon argued the cause and filed briefs for 
petitioners.

William H. Kronberg er, Jr., argued the cause for respond-
ents. With him on the briefs was Murry Luftig*

Justice  Stewart  delivered the opinion of the Court.
The Anti-Injunction Act, 28 U. S. C. § 2283, provides:

“A court of the United States may not grant an in-
junction to stay proceedings in a State court except as 
expressly authorized by Act of Congress, or where neces-
sary in aid of its jurisdiction, or to protect or effectuate 
its judgments.”

This case presents issues respecting the scope of that Act.

I
In 1972, Donald C. McDougal bought from W. Erle Simp-

son a tract of land in Imperial County, Cal. Although the 

*Donald McDougal, Jr., filed a brief for Donald C. McDougal as 
amicus curiae.
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tract was in a residential subdivision, the county’s zoning 
ordinance allowed the tract’s owner to develop its natural 
resources if he could obtain a conditional-use permit. With 
the land, McDougal acquired such a permit, which allowed 
him to sell well water on the condition that it be sold only 
for use within the county. Simpson had never challenged 
that condition, nor had he ever sold much water from his 
well. Like Simpson, McDougal did not challenge the con-
dition, but he did sell a good deal of water, and he sold some 
of it for use outside the county. McDougal’s neighbors grew 
irritated by the many trucks carrying water from McDougal’s 
premises, and they complained to the county. The county 
sought to vindicate its zoning ordinance and permit by asking 
a California Superior Court for injunctive and declaratory 
relief that would prohibit McDougal from selling water for 
consumption outside the county.

The state trial court enjoined McDougal from “conducting 
a trucking operation on the premises similar to that which 
occurred commencing on or about June 30,1972.”1 On appeal 
to the California Supreme Court, McDougal argued that the 
permit’s geographic restriction was invalid. The state ap-
pellate court declined to reach that argument, since “a land-
owner or his successor in title is barred from challenging a 
condition imposed upon the granting of a special permit if he 
has acquiesced therein by either specifically agreeing to the 
condition or failing to challenge its validity, and accepted the 
benefits afforded by the permit.” County of Imperial v. 
McDougal, 19 Cal. 3d 505, 510-511, 564 P. 2d 14, 18. The 
California Supreme Court thus affirmed the Superior Court’s 
decision that the sale of water outside the county violated 
the ordinance, although it reversed the Superior Court’s find-
ing that the frequent truck traffic at McDougal’s premises 
violated the zoning ordinance. McDougal appealed that

1 The state trial court opinion is unreported.
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judgment to this Court, which dismissed his appeal for want 
of a substantial federal question. 434 U. S. 944.

The respondents in this case are Mexican merchants: 
Respondent Munoz has a contract with McDougal to be his 
broker in arranging sales of water to Mexico; respondents 
Martinez and De Leon have agreed to purchase McDougal’s 
water for consumption in Mexico. Although none of the 
respondents was a named party to the suit against McDougal 
in the state courts, all of them were interested and—to an un-
determined degree—involved in it, and Munoz participated as 
amicus curiae before the California Supreme Court. Twelve 
days after that court had denied McDougal’s petition for 
rehearing, and even before this Court had dismissed his ap-
peal, the respondents initiated the present litigation by filing 
in the United States District Court for the Southern District 
of California a complaint seeking declaratory and injunctive 
relief to prevent the County of Imperial from enforcing the 
terms of McDougal’s conditional permit. They argued in 
the District Court that those terms violated the Commerce 
Clause of the Constitution. Art. I, § 8, cl. 3. The District 
Court concluded that respondents would suffer irreparable 
harm were there no injunction, and that they would probably 
succeed on the merits. Accordingly, the court issued a pre-
liminary injunction restraining the county “from enforcing 
the restriction in the use permit which prohibits sale of water 
for use outside Imperial County.”2

Some months later, the California Superior Court ordered 
McDougal to show cause why he should not be held guilty 
of contempt for violating the court’s injunction by selling 
water for use outside the county. After proceedings in which 
the county participated, he was found guilty of contempt 
and again ordered to cease selling water for use outside of 
Imperial County. That order was stayed, however, pending 

2 The District Court opinion is unreported.
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the outcome of the county’s appeal of the federal trial court’s 
order to the United States Court of Appeals for the Ninth 
Circuit. Subsequently, the Court of Appeals affirmed the 
District Court’s order of preliminary injunction, 604 F. 2d 
1174, and this Court granted the county’s petition for a writ 
of certiorari. 445 U. S. 903.

II
The county has maintained throughout the present litiga-

tion that the Anti-Injunction Act operates to prohibit the 
District Court from enjoining it from enforcing the terms of 
McDougal’s permit. In rejecting that argument, the Dis-
trict Court cited Hale v. Bimco Trading, Inc., 306 U. S. 375, 
and said that “this court may, if otherwise appropriate, 
restrain the operation of an unconstitutional statute; surely 
it does not lose the right to do so merely because the statute 
has been tested in the state courts.” In reaching the same 
conclusion, the Court of Appeals reasoned that the state trial 
court proceedings had terminated, and that the injunction, 
therefore, did not violate the rule that the Act cannot be 
evaded by addressing a federal injunction to the parties rather 
than to the state court. It also agreed with the District 
Court that, under the Hale case, “third parties are not barred 
under the Anti-Injunction Act from challenging a statute on 
federal constitutional grounds when the statute is also under 
litigation in the state courts.” 604 F. 2d, at 1176.

In our view the threshold reasoning of the Court of Ap-
peals disregarded the teaching of this Court s opinion in 
Atlantic Coast Line R. Co. v. Locomotive Engineers, 398 
U. S. 281. In that case, the railroad had secured a state-
court injunction prohibiting the union from picketing a rail-
road facility. Two years later, the union tried but failed to 
convince the state court to dissolve the injunction in light of 
an intervening decision of this Court. The union did not 
appeal that decision, but instead persuaded a federal court
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to enjoin the railroad “from giving effect to or availing [it-
self] of the benefits of” the state-court injunction. Id., at 
287. This Court held that “although this federal injunction 
is in terms directed only at the railroad it is an injunction 
‘to stay proceedings in a State court.’ ” Ibid. The view of 
the Court of Appeals in the present case that after a state 
court has entered an injunction, its proceedings are concluded 
for the purposes of the Anti-Injunction Act was thus con-
trary to the square holding of the Atlantic Coast Line case.

The Court of Appeals’ final reason (and the District Court’s 
only reason) for finding the Act inapplicable was this Court’s 
decision in Hale v. Bimco Trading, Inc., supra. There, a 
cement company had secured from a state court a writ of 
mandamus ordering the state road department to enforce a 
statute requiring the inspection of cement imported into the 
State. Bimco Trading, Inc., subsequently obtained a federal- 
court injunction restraining the road department from en-
forcing the statute. This Court held that 28 U. S. C. § 379 
(1934 ed.)—the predecessor of the current Anti-Injunction 
Act—did not bar the federal injunction, since to hold other-
wise would have been to

“assert that a successful mandamus proceeding in a 
state court against state officials to enforce a challenged 
statute, bars injunctive relief in a United States district 
court against enforcement of the statute by state officials 
at the suit of strangers to the state court proceedings. 
This assumes that the mandamus proceeding bound the 
independent suitor in the federal court as though he were 
a party to the litigation in the state court. This, of 
course, is not so.” 306 U. S., at 377-378.

Neither the District Court nor the Court of Appeals ad-
dressed the question whether respondents in this case were 
“strangers to the state court proceeding” who were not bound 
“as though [they were parties] to the litigation in the state
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court.”3 Unless respondents were such “strangers,” the in-
junction they sought was barred by the Act.4

Accordingly, the judgment is vacated, and the case is re-
manded to the Court of Appeals.

It is so ordered.

Justice  Powell , concurring.
Although I join the opinion of the Court on the basis of its 

reading of Hale v. Bimco Trading, Inc., 306 U. S. 375 (1939), 
I record my willingness to reconsider Hale. It has rarely 
been cited and—as the Court reads it today—it creates an

3 The dissenting opinion today rests entirely on the supposition that 
the Court of Appeals has already decided this question. That supposition 
is demonstrably untenable:

The Court of Appeals found that the Anti-Injunction Act was inappli-
cable, and proceeded to consider the merits of the petitioners’ res judicata 
defense, a defense based upon the judgment in the state litigation. The 
court held that the doctrine of res judicata did not in any event apply 
in the circumstances here presented, and accordingly explicitly declined 
to consider whether the respondents had been “in privity” with McDougal 
in the state litigation. Since the court did not even decide that the 
respondents had not been in privity with McDougal in the state litigation, 
it most assuredly could not have decided and did not decide that the 
respondents were “strangers to the state court proceeding.”

4 The respondents contend that their suit comes within one of the statu-
tory exceptions to the Act. First, they urge that the “in aid of jurisdic-
tion” exception applies. They apparently reason that the District Court 
was not barred from entering a declaratory judgment, that a declaratory 
judgment unsupported by an injunction would be a nullity, and that there-
fore an injunction was necessary “in aid of” the District Court’s subject-
matter jurisdiction over Commerce Clause questions. This argument 
proves too much, since by its reasoning the exception, and not the rule, 
would always apply. Second, respondents assert that this case falls within 
the exception to the Act for injunctions “expressly authorized by Act of 
Congress.” They cite Mitchum n . Foster, 4Q7 U. S. 225, for the un-
doubted proposition that suits under 42 U. S. C. § 1983 are within that 
exception. This argument cannot prevail, however, for the simple reason 
that the respondents’ complaint did not rely on or even so much as 
mention § 1983.
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exception to the coverage of the Anti-Injunction Act that I 
think is contrary to the policy of that Act.

Justi ce  Blackmu n , concurring in the result.
For me, the Court’s opinion is somewhat opaque. Perhaps 

it is intentionally so.
I agree with Justice  Brennan  that respondents were— 

and were necessarily determined by the Court of Appeals to 
be—“strangers to the state court proceeding,” post, at 62, who 
were not bound by the state-court litigation. No principle 
of res judicata evoked by the California litigation applies to 
them.

I join the Court in vacating the Court of Appeals’ judg-
ment and remanding the case, however, for I am troubled by 
that court’s apparent misreading of Atlantic Coast Line R. 
Co. v. Locomotive Engineers, 398 IT. S. 281 (1970), and by its 
analysis of the effect of the Anti-Injunction Act, 28 U. S. C. 
§ 2283, upon the particular facts of this case.

At the same time, I am disturbed by what seems to me to 
be the implication of this Court’s opinion, namely, that the 
Anti-Injunction Act does not apply when the state litigation 
involves different parties. If I am correct that this is the 
premise, I believe that the Court is indulging in a new 
exposition of the meaning of Hale v. Bimco Trading, Inc., 
306 IT. S. 375 (1939). The Anti-Injunction Act imposes a flat 
and positive prohibition. It then allows three exceptions. 
None of those exceptions is applicable to the situation before 
us, which involves a single-use restriction on a single parcel 
of land. The precedent of Hill n . Martin, 296 U. S. 393, 403 
(1935), Atlantic Coast Line R. Co., supra, and Vendo Co. v. 
Lektro-Vend Corp., 433 U. S. 623, 630 (1977), supports a 
conclusion that the Anti-Injunction Act bars the federal court 
from issuing an injunction against enforcement of this use 
restriction. Yet, a holding to that effect would not oust the 
federal court of jurisdiction to order other forms of relief, 
such as a declaratory judgment. It is worth noting, or so it 
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appears to me, that the state court has made clear, by its 
stay of the contempt order, that it will abide by the federal 
resolution of the constitutional issue.*

The situation presented by this case is an inevitable result 
of our having two independent judicial systems. The Anti-
Injunction Act cannot eliminate all conflicts, and was not so 
intended. It precludes federal injunctions that interfere with 
state proceedings. Heretofore, this Court has applied the 
Act’s restrictions strictly. I would expect that approach to 
be continued.

Justi ce  Brennan , with whom Justi ce  Stevens  joins, 
dissenting.

To vacate and remand to the Court of Appeals to determine 
whether respondents were “strangers to the state court pro-
ceeding” within the meaning of Hale n . Bimco Trading, Inc., 
306 U. S. 375, 377-378 (1939), is to require the Court of 
Appeals to perform a task it undoubtedly has already per-
formed. The Court of Appeals concluded that respondents’ 
lawsuit did not contravene the Anti-Injunction Act, 28 U. S. C. 
§ 2283, and relied on Hale as a basis for its conclusion. Nec-
essarily implicit in that conclusion was the court’s judgment 
that the Hale test had in all pertinent respects been satisfied 
and that, accordingly, respondents were “strangers to the state 
court proceeding.”1

The Court identifies nothing in the record to support a con-
clusion that respondents were not “strangers to the state 
court proceeding,” apart, perhaps, from respondent Munoz’ 
participation as amicus curiae before the California Supreme

*Hale v. Bimco Trading, Inc., 306 U. S. 375 (1939), is distinguishable, 
for that case involved an attack on a state statute and a complete legis-
lative scheme that was being applied to many parties in many different 
circumstances. That situation differs significantly from the particularized 
use restriction with which the present litigation is concerned.

1 The District Court similarly concluded that Hale v. Bimco Trading, 
Inc., did not bar the instant lawsuit and thus necessarily also found that 
respondents were “strangers to the state court proceeding.”
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Court. Even if amicus status were sufficient to require 
Munoz’ withdrawal as a party,2 it is undisputed that neither 
respondent Martinez nor respondent De Leon played any role 
in the state-court litigation. The Court’s statement that 
“all of [the respondents] were interested and—to an unde-
termined degree—involved in it,” ante, at 57, is, therefore, 
unfounded.3

Under these circumstances, to require the Court of Appeals 
to find—yet again—that respondents were “strangers to the 
state court proceeding” is an unnecessary waste of judicial 
resources. Accordingly, I dissent from the remand and would 
affirm.

Justice  Marshall  also dissents but would dismiss the writ 
as improvidently granted.

2 The language of Hale quoted by the Court, ante, at 59, suggests that 
amicus status does not impair one’s standing as a “stranger,” since the 
Court contrasted an “independent suitor in the federal court” with “a 
party to the litigation in the state court.” 306 U. S., at 378. Munoz 
clearly was not such a party.

3 The District Court stated:
“But the plaintiffs herein have no common property interest with 
McDougal. At issue in the state proceeding was McDougal’s use permit; 
the use permit is a part of the land and runs with the land, as the Cali-
fornia Supreme Court expressly held. The plaintiffs have no property 
interest in McDougal’s land or in his use permit. Their interest is in 
the steps taken by the County to enforce what they perceive as an uncon-
stitutional ordinance. Therefore, since the property interest which was 
litigated in the state courts was exclusively McDougal’s and not the plain-
tiffs’, it must follow that the plaintiffs were not in privity with McDougal 
and his state court judgment does not bar them from proceeding with this 
lawsuit.” App. to Pet. for Cert. B-5.

While it is true, as the Court notes, ante, at 60, n. 3, that the Court of 
Appeals, unlike the District Court, “declined to consider whether the re-
spondents had been ‘in privity’ with McDougal in the state litigation,” that 
refusal has no bearing on the disposition of petitioners’ Anti-Injunction 
Act claim. With respect to that claim, the court necessarily found that 
respondents were “strangers to the state court proceeding,” and its dispo-
sition of the res judicata claim on a ground other than privity is irrelevant.
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ENVIRONMENTAL PROTECTION AGENCY v. NA-
TIONAL CRUSHED STONE ASSOCIATION et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FOURTH CIRCUIT

No. 79-770. Argued October 7, 1980—Decided December 2, 1980*

Under § 301 (b) of the Federal Water Pollution Control Act, the Environ-
mental Protection Agency (EPA) is to set 1977 effluent limitations for 
categories of point sources, requiring such sources to meet standards 
based on application of the “best practicable control technology cur-
rently available” (BPT), and 1987 limitations, requiring all point sources 
to meet standards based on application of the “best available technology 
economically achievable” (BAT). Section 301 (c) of the Act provides 
for variances from 1987 BAT effluent limitations for individual point 
sources upon a showing “that such modified requirements (1) will 
represent the maximum use of technology within the economic capability 
of the owner or operators; and (2) will result in reasonable further 
progress toward the elimination of the discharge of pollutants.” How-
ever, the Act contains no similar variance provision authorizing con-
sideration of the economic ability of the individual operator to meet 
the cost of complying with 1977 BPT standards. In 1977, the EPA 
promulgated BPT pollution discharge limitations for the coal mining 
industry and for certain portions of the mineral mining and processing 
industry. Under the regulations, a greater than normal cost of imple-
mentation will be considered in acting on a request for a variance, but a 
variance will not be granted on the basis of the applicant’s economic 
inability to meet the cost of implementing the uniform standard. Re-
spondents sought review of the regulations in various Courts of Appeals, 
challenging both the substantive standards and the variance clause. 
All of the petitions were transferred to the Court of Appeals for the 
Fourth Circuit, which set aside the variance provision as unduly restric-
tive and required the EPA to consider, inter alia, the factors set out in 
§ 301 (c), including the applicant’s economic capability.

Held: The Court of Appeals erred in not accepting the EPA’s interpreta-
tion of the Act. The EPA is not required by the Act to consider eco-

*Together with Costle, Administrator, Environmental Protection Agency 
v. Consolidation Coal Co. et al., also on certiorari to the same court (see 
this Court’s Rule 19.4).
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nomic capability in granting variances from its uniform BPT standards. 
Pp. 73-85.

(a) The statute’s plain language does not support the Court of Ap-
peals’ position. Section 301 (c)’s requirement for a BAT variance of 
"reasonable further progress” toward the elimination of pollutant dis-
charges refers to the prior BPT standard, but there is no comparable 
prior standard with respect to BPT limitations. And since BPT limita-
tions do not require an industrial category to commit the maximum 
resources economically possible to pollution control, even if affordable, 
the § 301 (c) BAT variance factor as to the maximum use of tech-
nology within the applicant’s economic capability is inapposite in the 
BPT context. More importantly, under the Act, the Administrator 
of the EPA, in determining BPT limitations, is directed to consider the 
benefits of effluent reductions as compared to the cost of pollution con-
trol in defining the best practicable technology at a level that would 
effect the 1977 goal of substantially reducing total pollution produced by 
each industrial category. Thus, the statute contemplated regulations 
that would require a substantial number of point sources with the poor-
est performances either to conform to BPT standards or to cease pro-
duction. To allow a BPT variance based on economic capability and 
not to require adherence to the prescribed minimum technology would 
permit the employment of the very practices that the Administrator 
had rejected in establishing the best practicable technology currently 
available in the industry. Pp. 73-78.

(b) The EPA’s interpretation of the statutory language is also sup-
ported by the legislative history, which shows that Congress understood 
that the economic capability provision of § 301 (c) was limited to BAT 
variances; foresaw and accepted the economic hardship, including the 
closing of some plants, that BPT effluent limitations would cause; and 
took certain steps to alleviate this hardship, steps which did not include 
allowing a BPT variance based on economic capability. Pp. 79-83.

(c) In the face of §301 (c)’s explicit limitation to BAT variances 
and in the absence of any other specific direction in the statute to pro-
vide for BPT variances in connection with permits for individual point 
sources, the Administrator adopted a reasonable construction of the 
statutory mandate, and the Court of Appeals erred in concluding that, 
since BAT limitations are to be more stringent than BPT limitations, 
the variance provision for the latter must be at least as flexible as that 
for the former with respect to affordability. Pp. 83-84.

601 F. 2d 111 and 604 F. 2d 239, reversed.
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Whi te , J., delivered the opinion of the Court, in which all other Mem-
bers joined, except Pow el l , J., who took no part in the consideration or 
decision of the cases.

Andrew J. Levander argued the cause pro hac vice for 
petitioners. With him on the briefs were Solicitor General 
McCree, Acting Assistant Attorney General MacBeth, and 
Michele B. Corash.

George C. Freeman, Jr., argued the cause for respondents 
Consolidation Coal Co. et al. Theodore L. Garrett argued 
the cause for respondents National Crushed Stone Association 
et al. With Messrs. Freeman and Garrett on the brief were 
Michael B. Barr, Robert F. Stauffer, Lawrence A. Demase, 
Frank J. Clements, and Ronald R. Janke A

Justi ce  White  delivered the opinion of the Court.
In April and July 1977, the Environmental Protection 

Agency (EPA), acting under the Federal Water Pollution 
Control Act (Act), as amended, 86 Stat. 816, 33 U. S. C. 
§ 1251 et seq., promulgated pollution discharge limitations for 
the coal mining industry and for that portion of the mineral 
mining and processing industry comprising the crushed-stone, 
construction-sand, and gravel categories.1 Although the Act 
does not expressly authorize or require variances from the 
1977 limitation, each set of regulations contained a variance 
provision.2 Respondents sought review of the regulations in

jj. Taylor Banks and Ronald J. Wilson filed a brief for the Natural Re-
sources Defense Council, Inc., as amicus curiae urging reversal.

William W. Becker filed a brief for the New England Legal Foundation 
as amicus curiae urging affirmance.

1 The coal mining standards were published at 42 Fed. Reg. 21380 
et seq. (1977), adopting 40 CFR Part 434. The mineral mining and proc-
essing standards were published at 42 Fed. Reg. 35843 et seq. (1977), 
adopting 40 CFR Part 436.

2 The variance provision reads as follows:
“In establishing the limitations set forth in this section, EPA took into 
account all information it was able to collect, develop and solicit with
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various Courts of Appeals, challenging both the substantive 
standards and the variance clause.3 All of the petitions for 
review were transferred to the Court of Appeals for the 
Fourth Circuit. In National Crushed Stone Assn. v. EPA, 
601 F. 2d 111 (1979), and in Consolidation Coal Co. v. Costle, 
604 F. 2d 239 (1979), the Court of Appeals set aside the 

respect to factors (such as age and size of plant, raw materials, manufac-
turing processes, products produced, treatment technology available, energy 
requirements and costs) which can affect the industry subcategorization 
and effluent levels established. It is, however, possible that data which 
would affect these limitations have not been available and, as a result, 
these limitations should be adjusted for certain plants in this industry. An 
individual discharger or other interested person may submit evidence to 
the Regional Administrator (or to the State, if the State has the authority 
to issue NPDES permits) that factors relating to the equipment or facili-
ties involved, the process applied, or other such factors related to such 
discharger are fundamentally different from the factors considered in the 
establishment of the guidelines. On the basis of such evidence or other 
available information, the Regional Administrator (or the State) will make 
a written finding that such factors are or are not fundamentally different 
for that facility compared to those specified in the Development Docu-
ment. If such fundamentally different factors are found to exist, the 
Regional Administrator or the State shall establish for the discharger 
effluent limitations in the NPDES permit either more or less stringent than 
the limitations established herein, to the extent dictated by such funda-
mentally different factors. Such limitation must be approved by the 
Administrator of the Environmental Protection Agency. The Adminis-
trator may approve or disapprove such limitations, specify other limita-
tions, or initiate proceedings to revise these regulations.”
See 40 CFR §434.22 (1980) (coal preparation plants); §434.32 (acid 
mine drainage); § 434.42 (alkaline mine drainage); § 436.22 (crushed 
stone) and §436.32 (construction sand and gravel).

3 The actions were brought under §509 (b)(1)(E), which, as set forth 
in 33 U. S. C. §1369 (b)(1)(E), gives the courts of appeals jurisdiction 
to review “the Administrator’s action ... in approving or promulgating 
any effluent limitation or other limitation under section 1311 ... of this 
title. . . .” Plaintiffs in National Crushed Stone were three producers 
and their trade association. Plaintiffs in Consolidation Coal were 17 coal 
producers, their trade association, 5 citizens’ environmental associations, 
and the Commonwealth of Pennsylvania.
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variance provision as “unduly restrictive” and remanded the 
provision to EPA for reconsideration.4

To obtain a variance from the 1977 uniform discharge limi-
tations a discharger must demonstrate that the “factors relat-
ing to the equipment or facilities involved, the process applied, 
or other such factors relating to such discharger are funda-
mentally different from the factors considered in the estab-
lishment of the guidelines.” Although a greater than normal 
cost of implementation will be considered in acting on a 
request for a variance, economic ability to meet the costs will 
not be considered.5 A variance, therefore, will not be granted 
on the basis of the applicant’s economic inability to meet the 
costs of implementing the uniform standard.

The Court of Appeals for the Fourth Circuit rejected this 
position. It required EPA to “take into consideration, among 
other things, the statutory factors set out in § 301 (c),” which 
authorizes variances from the more restrictive pollution limi-
tations to become effective in 1987 and which specifies eco-
nomic capability as a major factor to be taken into account.6 
The court held that

“ ‘if [a plant] is doing all that the maximum use of

4 In National Crushed Stone, the Court of Appeals also vacated and 
remanded the substantive regulations. That action is not before the 
Court. In Consolidation Coal, the substantive regulations were upheld.

5 EPA has explained its position as follows:
“Thus a plant may be able to secure a BPT variance by showing that the 
plant’s own compliance costs with the national guideline limitation would 
be x times greater than the compliance costs of the plants EPA considered 
in setting the national BPT limitation. A plant may not, however, secure 
a BPT variance by alleging that the plant’s own financial status is such 
that it cannot afford to comply with the national BPT limitation.” 43 
Fed. Reg. 50042 (1978).

6 Section 301 (c), 86 Stat. 844, 33 U. S. C. § 1311 (c), allows the Ad-
ministrator to grant a variance “upon a showing by the owner or opera-
tor . . . that such modified requirements (1) will represent the maximum 
use of technology within the economic capability of the owner or opera-
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technology within its economic capability will permit 
and if such use will result in reasonable further progress 
toward the elimination of the discharge of pollutants . . . 
no reason appears why [it] should not be able to secure 
such a variance should it comply with any other require-
ments of the variance.’ ” 601 F. 2d, at 124, quoting from 
Appalachian Power Co. v. Train, 545 F. 2d 1351, 1378 
(CA4 1976).

We granted certiorari to resolve the conflict between the 
decisions below and Weyerhaeuser Co. n . Costle, 191 U. S. 
App. D. C. 309, 590 F. 2d 1011 (1978), in which the variance 
provision was upheld. 444 IT. S. 1069.

I
We shall first briefly outline the basic structure of the Act, 

which translates Congress’ broad goal of eliminating “the dis-
charge of pollutants into the navigable waters,” 33 U. S. C. 
§1251 (a)(1), into specific requirements that must be met 
by individual point sources.7

Section 301 (b) of the Act, 33 IT. S. C. § 1311 (b) (1976 
ed. and Supp. Ill), authorizes the Administrator to set efflu-
ent limitations for categories of point sources.8 With respect 
to existing point sources, the section provides for implementa-
tion of increasingly stringent effluent limitations in two steps. 
The first step to be accomplished by July 1, 1977, requires all 
point sources to meet standards based on “the application of 

tor; and (2) will result in reasonable further progress toward the elimina-
tion of the discharge of pollutants.”

7 A “point source” is defined as “any discernible, confined and discrete 
conveyance, . . . from which pollutants are or may be discharged.” 
§502 (14), 33 U. S. C. § 1362 (14) (1976 ed., Supp. III).

8 Throughout this opinion “Administrator” refers to the Administrator 
of EPA. In E. I. du Pont de Nemours & Co. v. Train, 430 U. S. 112 
(1977), we sustained the Administrator’s authority to issue the 1977 
effluent limitations.
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the best practicable control technology currently available 
[BPT] as defined by the Administrator . . . .” § 301 (b)(1) 
(A). The second step, to be accomplished by July 1, 1987, 
requires all point sources to meet standards based on appli-
cation of the “best available technology economically achiev-
able [BAT] for such category or class . . . ”9 § 301 (b)(2) 
(A). Both sets of limitations—BPT’s followed within 10 
years by BAT’s—are to be based upon regulatory guidelines 
established under § 304 (b).

Section 304 (b) of the Act, 33 U. S. C. § 1314 (b), is again 
divided into two sections corresponding to the two levels of 
technology, BPT and BAT. Under §304 (b)(1) the Ad-
ministrator is to quantify “the degree of effluent reduction 
attainable through the application of the best practicable con-
trol technology currently available [BPT] for classes and 
categories of point sources . . . .” In assessing the BPT the 
Administrator is to consider

“the total cost of application of technology in relation to 
the effluent reduction benefits to be achieved from such 
application, . . . the age of equipment and facilities in-
volved, the process employed, the engineering aspects of 
the application of various types of control techniques, 
process changes, non-water quality environmental im-
pact (including energy requirements), and such other 
factors as the Administrator deems appropriate.” 33 
U. S. C. §1314 (b)(1)(B).

9 The Federal Water Pollution Control Act Amendments of 1972, 86 
Stat. 816, required that the second-stage standards be met by 1983. This 
deadline was extended in the Clean Water Act of 1977, 91 Stat. 1567. 
Depending on the nature of the pollutant, the deadline for the more 
stringent limitations now falls between July 1, 1984, and July 1, 1987. 
The 1977 Act also replaced the BAT standard with a new standard, “best 
conventional pollutant control technology [BCT],” for certain so-called 
“conventional pollutants.” 33 U. S. C. § 1311 (b)(2)(E) (1976 ed., Supp. 
III). The distinction between BCT and BAT is not relevant to the issue 
presented here.
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Similar directions are given the Administrator for determining 
effluent reductions attainable from the BAT except that in as-
sessing BAT total cost is no longer to be considered in com-
parison to effluent reduction benefits.10

Section 402 authorizes the establishment of the National 
Pollutant Discharge Elimination System (NPDES), under 
which every discharger of pollutants is required to obtain a 
permit. The permit requires the discharger to meet all the 
applicable requirements specified in the regulations issued 
under § 301. Permits are issued by either the Administrator 
or state agencies that have been approved by the Adminis-
trator.11 The permit “transform [s] generally applicable efflu-
ent limitations . . . into the obligations (including a time-
table for compliance) of the individual discharger. . . 
EPA v. California ex rel. State Water Resources Control 
Board, 426 U. S. 200, 205 (1976).

Section 301 (c) of the Act explicitly provides for modifying 
the 1987 (BAT) effluent limitations with respect to individ-
ual point sources. A variance under § 301 (c) may be ob-
tained upon a showing “that such modified requirements 
(1) will represent the maximum use of technology within the 
economic capability of the owner or operator; and (2) will 
result in reasonable further progress toward the elimination 

10 Senator Muskie, the principal Senate sponsor of the Act, described the 
“limited cost-benefit analysis” employed in setting BPT standards as 
being intended to “limit the application of technology only where the addi-
tional degree of effluent reduction is wholly out of proportion to the costs 
of achieving such marginal level of reduction. . . .” Remarks of Senator 
Muskie reprinted in Legislative History of the Water Pollution Control 
Act Amendments of 1972 (Committee Print compiled for the Senate Com-
mittee on Public Works by the Library of Congress) Ser. No. 93-1, p. 170 
(1973) (hereafter Leg. Hist.). Section 304 (b)(2)(B) lists “cost” as a 
factor to consider in assessing BAT, although it does not state that costs 
shall be considered in relation to effluent reduction.

11 Establishment of state permit programs is authorized by § 402 (b), 
33 U. S. C. § 1342 (b) (1976 ed., Supp. III). At present, over 30 States 
and covered territories operate their own NPDES programs.
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of the discharge of pollutants.” Thus, the economic ability 
of the individual operator to meet the costs of effluent reduc-
tions may in some circumstances justify granting a variance 
from the 1987 limitations.

No such explicit variance provision exists with respect to 
BPT standards, but in E. I. du Pont de Nemours & Co. v. 
Train, 430 U. S. 112 (1977), we indicated that a variance 
provision was a necessary aspect of BPT limitations applica-
ble by regulations to classes and categories of point sources. 
Id., at 128. The issue in this case is whether the BPT vari-
ance provision must allow consideration of the economic ca-
pability of an individual discharger to afford the costs of the 
BPT limitation. For the reasons that follow, our answer is 
in the negative.12

12 In Du Pont, we held that pre-enforcement review of the BPT variance 
provision would be “premature,” 430 U. S., at 128, n. 19. In its petition 
for certiorari in this case, EPA argued that the Court of Appeals erred in 
reviewing the variance clause prior to application of the regulation to a 
particular discharger’s request for a variance. EPA has now abandoned 
this position. We agree with the Court of Appeals that whatever may 
have been true at the time of Du Pont, pre-enforcement review of the vari-
ance provision is no longer premature since EPA has now taken the defini-
tive position that the factors specified in § 301 (c) apply only to BAT 
limitations, and not to BPT limitations. See 43 Fed. Reg. 44847-44848, 
50042 (1978); 44 Fed. Reg. 32893-32894 (1979). But cf. n. 25, infra. 
The Court of Appeals for the District of Columbia Circuit reached the 
same conclusion in considering the identical variance clause in the context 
of BPT standards for paper mills:

“In the three years that have now elapsed since du Pont was briefed and 
argued in the Fourth Circuit, however, enough indicia of the Agency’s 
attitude toward the 1977 variance provision under the Act has [sic] 
accumulated so that its administration is anything but ‘a matter of 
speculation.’ ” Weyerhaeuser Co. v. Costle, 191 U. S. App. D. C. 309, 
330, 590 F. 2d 1011, 1032 (1978) (citation omitted).

This is the proper result under the twofold test articulated in Abbott 
Laboratories v. Gardner, 387 U. S. 136, 149 (1967), for evaluating the 
ripeness of administrative action. First, the issue is “fit” for judicial deci-
sion, because it involves only a question of law: whether the Court of
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II

The plain language of the statute does not support the 
position taken by the Court of Appeals. Section 301 (c) is 
limited on its face to modifications of the 1987 BAT limita-
tions. It says nothing about relief from the 1977 BPT re-
quirements. Nor does the language of the Act support the 
position that although § 301 (c) is not itself applicable to BPT 
standards, it requires that the affordability of the prescribed 
1977 technology be considered in BPT variance decisions.13 

Appeals properly construed the Act to require EPA to consider § 301 (c) 
factors in granting BPT variances. Second, failure to review the variance 
issue now would cause “hardship” to the parties. The regulations in ques-
tion affect thousands of point sources throughout the country—about 4,800 
crushed-stone facilities and 6,000 coal facilities, many of them involved in 
this case through their trade associations. The resolution of this conflict 
will determine for some of these plants whether they will continue to 
exist or not, and for many others it will determine the level of funding they 
must budget for pollution controls. They should not be left to speculate 
on what the regulations require of them. Similarly, EPA represents to 
the Court that a failure to resolve the issue will cause some hardship to 
EPA: “a present ruling . . . would advance rather than impede the ad-
ministrative enforcement of the Act.” Brief for Petitioners 21, n. 17.

Moreover, in Du Pont, supra, we held that a uniform BPT effluent regu-
lation must contain a variance provision, if it is to be valid. EPA has 
definitively stated that economic capability will not be a ground for a 
variance. Section 509 (b)(1)(E) provides for judicial review of effluent 
limitations promulgated pursuant to § 301, and these actions were brought 
under that section. Since the variance clause is an integral part of the 
regulation, review of the regulation must reach the question of whether 
this limitation on the scope of the variance provision renders the regula-
tion invalid under Du Pont.

Finally, the fact that the Court of Appeals for the Fourth Circuit held 
the variance provision to be invalid, while the Court of Appeals for the 
District of Columbia Circuit in Weyerhaeuser, supra, upheld the same pro-
vision provides yet another reason for this Court to settle this controversy 
at this time. For all of these reasons, the issue is ripe for judicial review.

13 It is true that in Du Pont we said there “[was no] radical difference 
in the mechanism used to impose limitations for the 1977 and the 198 [7] 
deadlines” and that “there is no indication in either § 301 or § 304 that
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This would be a logical reading of the statute only if the 
factors listed in § 301 (c) bore a substantial relationship to the 
considerations underlying the 1977 limitations as they do to 
those controlling the 1987 regulations. This is not the case.

The two factors listed in § 301 (c)—“maximum use of tech-
nology within the economic capability of the owner or 
operator” and “reasonable further progress toward the elimi-
nation of the discharge of pollutants”—parallel the genera 
definition of BAT standards as limitations that “require ap-
plication of the best available technology economically 
achievable for such category or class, which will result in 
reasonable further progress toward . . . eliminating the dis-
charge of all pollutants ...” §301 (b)(2). A §301 (c) 
variance, thus, creates for a particular point source a BAT 
standard that represents for it the same sort of economic and 
technological commitment as the general BAT standard 
creates for the class. As with the general BAT standard, the 
variance assumes that the 1977 BPT standard has been met 
by the point source and that the modification represents a 
commitment of the maximum resources economically possible 
to the ultimate goal of eliminating all polluting discharges.

the § 304 guidelines play a different role in setting 1977 limitations.” 430 
U. S., at 127. But our decision in Du Pont was that the 1977 limitations, 
like the 1987 limitations, could be set by regulation and for classes of point 
sources. It dealt with the power of the Administrator and the procedures 
he was to employ. There was no suggestion, nor could there have been, 
that the 1977 BPT and the 1987 BAT limitations were to have identical 
purposes or content. It foUows that no proper inference could be 
drawn from Du Pont that the grounds for issuing variances from the 
1987 limitations should also be the grounds for permitting individual point 
sources to depart from 1977 standards. Indeed, our opinion recognized 
that § 301 (c) was designed for BAT limitations, 430 U. S., at 121, 127, 
n. 17. Had we thought that § 301 (c) governed variances from both the 
BAT and BPT standards, there would have been no need to postpone to 
another day, as we did in 430 U. S., at 128, n. 19, the question whether the 
variance clause contained in the 1977 regulations had the proper scope. 
That scope would have been defined by § 301 (c).
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No one who can afford the best available technology can se-
cure a variance.

There is no similar connection between § 301 (c) and the 
considerations underlying the establishment of the 1977 BPT 
limitations. First, § 301 (c)’s requirement of “reasonable 
further progress” must have reference to some prior standard. 
BPT serves as the prior standard with respect to BAT. 
There is, however, no comparable, prior standard with re-
spect to BPT limitations.14 Second, BPT limitations do not 
require an industrial category to commit the maximum eco-
nomic resources possible to pollution control, even if afford-
able. Those point sources already using a satisfactory pollu-
tion control technology need take no additional steps at all. 
The § 301 (c) variance factor, the “maximum use of tech-
nology within the economic capability of the owner or opera-
tor,” would therefore be inapposite in the BPT context. It 
would not have the same effect there that it has with respect to 
BAT’s, i. e., it would not apply the general requirements to 
an individual point source.

More importantly, to allow a variance based on the maxi-
mum technology affordable by the point source, even if that 
technology fails to meet BPT effluent limitations, would 
undercut the purpose and function of BPT limitations. 
Rather than the 1987 requirement of the best measures 
economically and technologically feasible, the statutory 
provisions for 1977 contemplate regulations prohibiting dis-
charges from any point source in excess of the effluent pro-
duced by the best practicable technology currently available 

14 Also, the ultimate goal expressed in § 301 (c), “the elimination of the 
discharge of pollutants,” reflects the “national goal” specified in § 301 (b) 
(2) (A) of “eliminating the discharge of all pollutants.” This is not the 
aim of a BPT limitation; its more modest purpose is to effect a first step 
toward this goal. Thus, while BAT limitations may be regarded as falling 
between a level of effluent reduction already achieved and the ultimate 
goal, the frame of reference within which BPT limitations are established 
contains neither the prior nor the subsequent measure.
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in the industry. The Administrator was referred to the 
industry and to existing practices to determine BPT. He was 
to categorize point sources, examine control practices in exem-
plary plants in each category, and, after weighing benefits and 
costs and considering other factors specified by § 304, deter-
mine and define the best practicable technology at a level 
that would effect the obvious statutory goal for 1977 of sub-
stantially reducing the total pollution produced by each 
category of the industry.15 Necessarily, if pollution is to be 
diminished, limitations based on BPT must forbid the level 
of effluent produced by the most pollution-prone segment of 
the industry, that segment not measuring up to “the average 
of the best existing performance.” So understood, the statute 
contemplated regulations that would require a substantial 
number of point sources with the poorest performances either 
to conform to BPT standards or to cease production. To 
allow a variance based on economic capability and not to 
require adherence to the prescribed minimum technology 
would permit the employment of the very practices that the 
Administrator had rejected in establishing the best practicable 
technology currently in use in the industry.

To put the matter another way, under § 304, the Adminis-
trator is directed to consider the benefits of effluent reductions 
as compared to the costs of pollution control in determining 
BPT limitations. Thus, every BPT limitation represents a 
conclusion by the Administrator that the costs imposed on 
the industry are worth the benefits in pollution reduction

15 EPA defines BPT as “the average of the best existing performance by 
plants of various sizes, ages and unit processes within each industrial 
category or subcategory. This average is not based upon a broad range 
of plants within an industrial category or subcategory, but is based upon 
performance levels achieved by exemplary plants.” 39 Fed. Reg. 6580 
(1974). See also EPA, Effluent Guidelines Div., Development Document 
for Mineral Mining and Processing Point Source Category 409 (1979) and 
Development Document for Coal Mining 225 (1976). Support for this 
definition is found in the legislative history, Leg. Hist. 169-170 (remarks 
of Sen. Muskie); id., at 231 (remarks of Rep. Jones).
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that will be gained by meeting those limits. To grant a 
variance because a particular owner or operator cannot meet 
the normal costs of the technological requirements imposed 
on him, and not because there has been a recalculation of the 
benefits compared to the costs, would be inconsistent with this 
legislative scheme and would allow a level of pollution incon-
sistent with the judgment of the Administrator.16

In terms of the scheme implemented by BPT limitations, 
the factors that the Administrator considers in granting 
variances do not suggest that economic capability must also 
be a determinant. The regulations permit a variance where 
“factors relating to the equipment or facilities involved, the 
process applied, or such other factors relating to such dis-
charger are fundamentally different from the factors considered 
in the establishment of the guidelines.” If a point source 
can show that its situation, including its costs of compliance, 
is not within the range of circumstances considered by the 
Administrator, then it may receive a variance, whether or not 
the source could afford to comply with the minimum stand-
ard.17 In such situations, the variance is an acknowledg-

16 Respondents fail to consider this tension between a general calculation 
of costs and benefits and a particularized consideration of costs when they 
argue that because EPA only has authority to promulgate industrywide 
BPT regulations by analogy to its authority to promulgate industrywide 
BAT regulations, the same kind of economic capability/effluent reduction 
balancing relevant to a BAT variance must apply as well to a BPT 
variance.

17 Respondents argue that precluding consideration of economic capa-
bility in determining whether to grant a variance effectively precludes con-
sideration of the “total costs” for the individual point source. Respond-
ents rely upon a statement by Representative Jones as to the meaning of 
“total cost” in § 304 (b) (1) (B):
“internal, or plant, costs sustained by the owner or operator and those 
external costs such as potential unemployment, dislocation and rural area 
economic development sustained by the community, area, or region.” Leg. 
Hist. 231.
Unless economic capability is considered, it is argued, it will be impossible 
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ment that the uniform BPT limitation was set without refer-
ence to the full range of current practices, to which the 
Administrator was to refer. Insofar as a BPT limitation was 
determined without consideration of a current practice funda-
mentally different from those that were considered by the 
Administrator, that limitation is incomplete. A variance 
based on economic capability, however, would not have this 
character: it would allow a variance simply because the point 
source could not afford a compliance cost that is not funda-
mentally different from those the Administrator has already 
considered in determining BPT. It would force a displace-
ment of calculations already performed, not because those 
calculations were incomplete or had unexpected effects, but 
only because the costs happened to fall on one particular 
operator, rather than on another who might be economically 
better off.

Because the 1977 limitations were intended to reduce the 
total pollution produced by an industry, requiring compliance 
with BPT standards necessarily imposed additional costs on 
the segment of the industry with the least effective technology. 
If the statutory goal is to be achieved, these costs must be 
borne or the point source eliminated. In our view, requiring 
variances from otherwise valid regulations where dischargers 
cannot afford normal costs of compliance would undermine 
the purpose and the intended operative effect of the 1977 
regulations.

to consider the potential external costs of meeting a BPT limitation, caused 
by a plant closing. Although there is some merit to respondents’ conten-
tion, we do not believe it supports the decision of the Court of Appeals. 
The court did not hold that economic capability is relevant only if it dis-
closes “fundamentally different” external costs from those considered by 
EPA in establishing the BPT limitation; rather, the court held that the 
factors included in § 301 (c) must be taken into consideration. Section 
301 (c) makes economic capability, regardless of its effect on external 
costs, a ground for a variance. It is this position that we reject.
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III
The Administrator’s present interpretation of the language 

of the statute is amply supported by the legislative history, 
which persuades us that Congress understood that the eco-
nomic capability provision of § 301 (c) was limited to BAT 
variances; that Congress foresaw and accepted the economic 
hardship, including the closing of some plants, that effluent 
limitations would cause; and that Congress took certain steps 
to alleviate this hardship, steps which did not include allow-
ing a BPT variance based on economic capability.18

There is no indication that Congress intended § 301 (c) to 
reach further than the limitations of its plain language. The 
statement of the House managers of the Act described § 301 
(c) as “not intended to justify modifications which would not 
represent an upgrading over the July 1, 1977, requirements 
of ‘best practicable control technology.’ ” Leg. Hist. 232. 
The Conference Report noted that a § 301 (c) variance could 
only be granted after the effective date of BPT limitations 

18 Since any variance provision will permit nonuniformity with the gen-
eral BPT standard for a given category, we cannot attribute much weight 
to those passages in the legislative history, to which EPA points, that 
express a desire and expectation that “each polluter within a category or 
class of industrial sources . . . achieve nationally uniform effluent limita-
tions based on ‘best practicable’ technology no later than July 1, 1977.” 
See Leg. Hist. 162 (statement of Sen. Muskie). See also, e. g., id., at 170; 
id., at 302, 309 (Conference Report); id., at 787 (Report of House Com-
mittee on Public Works). Moreover, EPA has itself stated that a vari-
ance does not represent an exception to BPT or BAT limitations, but 
rather sets an individualized BPT or BAT limitation for that point 
source: “No discharger . . . may be excused from the Act’s requirement 
to meet BPT [and] BAT . . . through this variance clause. A discharger 
may instead receive an individualized definition of such a limitation or 
standard where the nationally prescribed limit is shown to be more or less 
stringent than appropriate for the discharger under the Act.” 44 Fed. 
Reg. 32893 (1979). Therefore, expressions of an intent that “all” point 
sources meet BPT standards by 1977 do not necessarily support EPA’s 
argument.
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and could only be applied to BAT limitations. Similarly, 
the Senate Report on the Conference action emphasized that 
one of the purposes of the BPT limitation was to avoid 
imposing on the “Administrator any requirement ... to de-
termine the economic impact of controls on any individual 
plant in a single community.” Leg. Hist. 170.

Nor did Congress restrict the reach of § 301 (c) without 
understanding the economic hardships that uniform standards 
would impose. Prior to passage of the Act, Congress had 
before it a report jointly prepared by EPA, the Commerce 
Department, and the Council on Environmental Quality on 
the impact of the pollution control measures on industry.19 
That report estimated that there would be 200 to 300 plant 
closings caused by the first set of pollution limitations. 
Comments in the Senate debate were explicit: “There is no 
doubt that we will suffer some disruptions in our economy 
because of our efforts; many marginal plants may be forced 
to close.” Leg. Hist. 1282 (Sen. Bentsen).20 The House 
managers explained the Conference position as follows:

“If the owner or operator of a given point source deter-
mines that he would rather go out of business than meet 
the 1977 requirements, the managers clearly expect that 
any discharge issued in the interim would reflect the 
fact that all discharges not in compliance with such ‘best 
practicable technology currently available’ would cease 
by June 30, 1977.” Id., at 231.

Congress did not respond to this foreseen economic impact 
by making room for variances based on economic impact. In 
fact, this possibility was specifically considered and rejected:

“The alternative [to a loan program] would be waiving 
strict environmental standards where economic hardship

19 U. S. Council on Environmental Quality, Dept, of Commerce, & EPA, 
The Economic Impact of Pollution Control (Mar. 1972). See Leg. Hist. 
156, 523.

20 See also remarks quoted in n. 22, infra.
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could be shown. But the approach of giving variances to 
pollution controls based on economic grounds has long 
ago shown itself to be a risky course: All too often, the 
variances become a tool used by powerful political in-
terests to obtain so many exemptions for pollution con-
trol standards and timetables on the flimsiest [sic] of 
pretenses that they become meaningless. In short, with 
variances, exceptions to pollution cleanup can become 
the rule, meaning further tragic delay in stopping the 
destruction of our environment.” Id., at 1355 (Sen. 
Nelson).

Instead of economic variances, Congress specifically added 
two other provisions to address the problem of economic 
hardship.

First, provision was made for low-cost loans to small busi-
nesses to help them meet the cost of technological improve-
ments. 86 Stat. 898, amending § 7 of the Small Business Act, 
15 U. S. C. § 636. The Conference Report described the 
provision as authorizing the Small Business Administration 
“to make loans to assist small business concerns ... if the 
Administrator determines that the concern is likely to suffer 
substantial economic injury without such assistance.” Leg. 
Hist. 153. Senator Nelson, who offered the amendment pro-
viding for these loans, saw the loans as an alternative to the 
dangers of an economic variance provision that he felt might 
otherwise be necessary.21 Several Congressmen understood 
the loan program as an alternative to forced closings: “It is 
the smaller business that is hit hardest by these laws and 
their enforcement. And it is that same class of business that 
has the least resources to meet the demands of this enforce-
ment. . . . Without assistance, many of these businesses 
may face extinction.” Id., at 1359 (Sen. McIntyre).22

21 See quotation above.
22 Similar remarks were made by Representative Harrington (“No one 

in Congress wishes to legislate so irresponsibly that we drive out of 
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Second, an employee protection provision was added, giv-
ing EPA authority to investigate any plant’s claim that it 
must cut back production or close down because of pollution 
control regulations. § 507 (e), 86 Stat. 890, 33 U. S. C. 
§ 1367 (e).23 This provision had two purposes: to allow 
EPA constantly to monitor the economic effect on industry 
of pollution control rules and to undercut economic threats 
by industry that would create pressure to relax effluent limi-
tation rules.24 Representative Fraser explained this second 
purpose as follows:

“[T]he purpose of the amendment is to provide for a 
public hearing in the case of an industry claim that

business those who sincerely wish to abide by the new pollution laws but 
who, because of a bad state of the economy, will be forced to close. The 
$800 million authorized by this section may not be completely adequate. 
But it is a start,” Leg. Hist. 450).

23 Section 507 (e) provides in pertinent part: “The Administrator shall 
conduct continuing evaluations of potential loss or shifts of employment 
which may result from the issuance of any effluent limitation or order 
under this chapter, including, where appropriate, investigating threatened 
plant closures or reductions in employment allegedly resulting from such 
limitation or order. Any employee who is discharged or laid-off, threat-
ened with discharge or lay-off . . . because of the alleged results of any 
effluent limitation or order issued under this chapter . . . may request the 
Administrator to conduct a full investigation of the matter. . . . [T]he 
Administrator shall make findings of fact as to the effect of such effluent 
limitation or order on employment and on the alleged discharge, lay-
off, or discrimination and shall make such recommendations as he deems 
appropriate. Such report, findings, and recommendations shall be avail-
able to the public.” 33 U. S. C. § 1367 (e).

24 See Leg. Hist. 654-659. Representative Abzug emphasized the first
purpose of the provision: “This amendment will allow the Congress to get 
a close look at the effects on employment of legislation such as this, and 
will thus place us in a position to consider such remedial legislation as may 
be necessary to ameliorate those effects.” Id., at 658. Representative 
Miller noted that “some economic hardship, especially in smaller communi-
ties who rely on single, older plants, may result from the requirements of 
the pending bill,” but opposed this provision because he thought that eco-
nomic hardships caused by the Act should be addressed systematically by 
modifying the Economic Development Act. Ibid.
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enforcement of these water-control standards will force 
it to relocate or otherwise shut down operations.
I think too many companies use the excuse of compliance, 
or the need for compliance, to change operations that are 
going to change anyway. It is this kind of action that 
gives the whole antipollution effort a bad name and 
causes a great deal of stress and strain in the community.” 
Leg. Hist. 659.

The only protection offered by the provision, however, is 
the assurance that there will be a public inquiry into the facts 
behind such an economic threat. The section specifically 
concludes that “[n]othing in this subsection shall be con-
strued to require or authorize the Administrator to modify or 
withdraw any effluent limitation or order issued under this 
chapter.” § 507 (e), 33 U. S. C. § 1367 (e).

As we see it, Congress anticipated that the 1977 regulations 
would cause economic hardship and plant closings: “[T]he 
question ... is not what a court thinks is generally appro-
priate to the regulatory process; it is what Congress intended 
for these regulations.” Du Pont, 430 U. S., at 138.

IV
It is by now a commonplace that “when faced with a 

problem of statutory construction, this Court shows great def-
erence to the interpretation given the statute by the officers 
or agency charged with its administration.” Udall v. Tallman, 
380 U. S. 1, 16 (1965).25 The statute itself does not provide 

26 Respondents contend that deference to agency interpretation is not 
appropriate in this case because EPA has not consistently interpreted the 
BPT variance requirements. However, in only one instance has EPA 
stated that it would consider economic capability in relation to BPT 
variance applications. 43 Fed. Reg. 44846-44848 (1978). This was in re-
sponse to the Court of Appeals decision in Appalachian Power Co. v. 
Train, 545 F. 2d 1351 (CA4 1976), and EPA specifically limited this 
change to steam electric power generating plants, which were the subject 
of the court’s order.
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for BPT variances in connection with permits for individual 
point sources, and we had no occasion in Du Pont to address 
the adequacy of the Administrator’s 1977 variance provision. 
In the face of § 301 (c)’s explicit limitation and in the absence 
of any other specific direction to provide for variances in 
connection with permits for individual point sources, we be-
lieve that the Administrator has adopted a reasonable con-
struction of the statutory mandate.

In rejecting EPA’s interpretation of the BPT variance pro-
vision, the Court of Appeals relied on a mistaken conception 
of the relation between BPT and BAT standards. The court 
erroneously believed that since BAT limitations are to be 
more stringent than BPT limitations, the variance provision 
for the latter must be at least as flexible as that for the former 
with respect to affordability.26 The variances permitted by 
§ 301 (c) from the 1987 limitations, however, can reasonably 
be understood to represent a cost in decreased effluent reduc-
tions that can only be afforded once the minimal standard 
expressed in the BPT limitation has been reached.27

26 This argument appears in Appalachian Power, supra, at 1359, which 
the Court of Appeals relies upon in Crushed Stone. 601 F. 2d, at 123.

The Court of Appeals also believed that because there will be situations 
in which the BPT and the BAT standards are identical, see Development 
Document for Mineral Mining, supra n. 15, at 438, it would be illogical to 
allow a variance based on economic capability for the latter but not for 
the former. The result would be to “close a plant in 1979 which would 
be allowed to operate under a variance in 1983.” 601 F. 2d, at 124. This 
assumes, however, that a variance would be available even though BPT 
standards had not been met, an assumption which EPA rejects, Brief 
for Petitioners 27, and which is questionable in light of the legislative 
history. Leg. Hist. 232 (“This provision [§ 301 (c)] is not intended to 
justify modifications which would not represent an upgrading over the 
July 1, 1977, requirements of ‘best practicable control technology.’ ” (Rep. 
Jones, chairman of the House Conferees)). The suggested contradiction is 
accordingly unlikely to appear. In any event, it is of minor significance 
in considering the facial validity of the 1977 variance provisions.

27 We find no support for respondents’ contention that Congress im-
plicitly approved the Court of Appeals’ reading of the variance provision,
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We conclude, therefore, that the Court of Appeals erred 
in not accepting EPA’s interpretation of the Act. EPA is 
not required by the Act to consider economic capability in 
granting variances from its uniform BPT regulations.

The judgments of the Court of Appeals are
Reversed.

Just ice  Powel l  took no part in the consideration or deci-
sion of these cases.

when it considered and passed the 1977 amendments to the Act. Respond-
ents rely primarily on the discussion of Appalachian Power in a document 
prepared by the Library of Congress for the House Committee on Public 
Works and Transportation, Case Law Under the FWPCA Amendments of 
1972 (Comm. Print 1977). However, that document notes that there was 
at that time a conflict in the United States Courts of Appeals over the 
validity of the variance provision and in no way indicates that the 
Appalachian Power decision was the correct interpretation. Id., at 28.
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PACILEO, SHERIFF v. WALKER

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME COURT 
OF CALIFORNIA

No. 79-2040. Decided December 8, 1980

Respondent, who had escaped from the Arkansas Department of Correc-
tions, was apprehended in California and was served with a warrant 
of arrest and rendition issued by the Governor of California pursuant 
to the Governor of Arkansas’ request for extradition. Respondent 
thereafter challenged the issuance of the warrant in both state and 
federal courts. Ultimately, the California Supreme Court issued a 
writ of habeas corpus directing a California trial court to conduct an 
inquiry as to whether the Arkansas penitentiary in which respondent 
would be confined was presently operated in conformance with the 
Eighth Amendment of the Federal Constitution.

Held: The Extradition Clause, Art. IV, §2, cl. 2, and its implementing 
statute, 18 U. S. C. § 3182, do not give the courts of the “asylum” or 
“sending” State authority to inquire into the prison conditions of the 
“demanding” State. Once the Governor of California issued the war-
rant, claims as to constitutional defects in the Arkansas penal system 
should be heard in the courts of Arkansas, not those of California.

Certiorari granted; reversed and remanded.

Per  Curiam .
The United States Constitution provides that “[a] person 

charged in any State with Treason, Felony or other Crime, 
who shall flee from Justice, and be found in another State, 
shall on Demand of the executive Authority of the State 
from which he fled, be delivered up, to be removed to the 
State having Jurisdiction of the Crime.” Art. IV, § 2, cl. 2.

In this case, there is no dispute as to the facts necessary 
to resolve the legal question presented. In 1975, respondent 
James Dean Walker escaped from the Arkansas Department 
of Corrections and remained at large until he was appre-
hended in California in 1979. In December 1979, the Gov-
ernor of Arkansas requested the arrest and rendition of 
respondent, alleging that respondent was a fugitive from 
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justice. In February 1980, the Governor of California hon-
ored the request of the Governor of Arkansas and duly issued 
a warrant of arrest and rendition. This warrant was then 
served upon respondent by the Sheriff of El Dorado County, 
Cal. Respondent thereafter challenged the Governor’s issu-
ance of the warrant in both state and federal courts. He 
was unsuccessful until he reached the Supreme Court of 
California, which, on April 9, 1980, issued a writ of habeas 
corpus directing the Superior Court of El Dorado County to 
“conduct hearings to determine if the penitentiary in which 
Arkansas seeks to confine petitioner is presently operated in 
conformance with the Eighth Amendment of the United 
States Constitution and thereafter to decide the petition on 
its merits.”

Petitioner Sheriff contends that Art. IV, § 2, cl. 2, and its 
implementing statute, 18 U. S. C. § 3182, do not give the 
courts of the “asylum” or “sending” State authority to in-
quire into the prison conditions of the “demanding” State. 
We agree. In Michigan v. Doran, 439 U. S. 282 (1978), our 
most recent pronouncement on the subject, we stated that 
“[iInterstate extradition was intended to be a summary and 
mandatory executive proceeding derived from the language 
of Art. IV, § 2, cl. 2, of the Constitution.” Id., at 288. We 
further stated:

“A governor’s grant of extradition is prima facie evi-
dence that the constitutional and statutory requirements 
have been met. . . . Once the governor has granted 
extradition, a court considering release on habeas corpus 
can do no more than decide (a) whether the extradition 
documents on their face are in order; (b) whether the 
petitioner has been charged with a crime in the demand-
ing state; (c) whether the petitioner is the person named 
in the request for extradition; and (d) whether the peti-
tioner is a fugitive. These are historic facts readily 
verifiable.” Id., at 289.
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In Sweeney n . Woodall, 344 U. S. 86 (1952), this Court held 
that a fugitive from Alabama could not raise in the federal 
courts of Ohio, the asylum State, the constitutionality of his 
confinement in Alabama. We stated:

“Considerations fundamental to our federal system re-
quire that the prisoner test the claimed unconstitution-
ality of his treatment by Alabama in the courts of that 
State. Respondent should be required to initiate his 
suit in the courts of Alabama, where all parties may be 
heard, where all pertinent testimony will be readily avail-
able, and where suitable relief, if any is necessary, may 
be fashioned.” Id., at 90.

We think that the Supreme Court of California ignored 
the teachings of these cases when it directed one of its own 
trial courts of general jurisdiction to conduct an inquiry into 
the present conditions of the Arkansas penal system. Once 
the Governor of California issued the warrant for arrest 
and rendition in response to the request of the Governor of 
Arkansas, claims as to constitutional defects in the Arkansas 
penal system should be heard in the courts of Arkansas, 
not those of California. “To allow plenary review in the 
asylum state of issues that can be fully litigated in the 
charging state would defeat the plain purposes of the sum-
mary and mandatory procedures authorized by Art. IV, § 2.” 
Michigan v. Doran, supra, at 290.

The petition for certiorari is granted, the judgment of the 
Supreme Court of California is reversed, and the case is re-
manded for further proceedings not inconsistent with this 
opinion.

Reversed and remanded.

Justic e  Marshall , dissenting.
Because Michigan v. Doran, 439 U. S. 282 (1978), did not 

involve a claimed violation of the Eighth Amendment, and
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because Sweeney v. Woodall, 344 U. S. 86 (1952), did not 
involve a state court’s decision to grant state habeas corpus 
relief, I do not believe that they control the question raised 
here, and I would set the case for plenary review.
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ALLEN et  al . v. McCURRY

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT

No. 79-935. Argued October 8, 1980—Decided December 9, 1980

At a hearing before respondent’s criminal trial, a Missouri court denied, in 
part, respondent’s motion to suppress, on Fourth and Fourteenth 
Amendment grounds, certain evidence that had been seized by the police. 
Respondent was subsequently convicted, and the conviction was af-
firmed on appeal. Because he did not assert that the state courts had 
denied him a “full and fair opportunity” to litigate his search-and- 
seizure claim, respondent was barred by Stone n . Powell, 428 U. S. 465, 
from seeking a writ of habeas corpus in a federal district court. Never-
theless, he sought federal-court redress for the alleged constitutional 
violation by bringing a suit for damages under 42 U. S. C. § 1983 
against the officers who had seized the evidence in question. The Fed-
eral District Court granted summary judgment for the defendants, 
holding that collateral estoppel prevented respondent from relitigating 
the search-and-seizure question already decided against him in the state 
courts. The Court of Appeals reversed and remanded, noting that 
Stone v. Powell, supra, barred respondent from federal habeas corpus 
relief and that the § 1983 suit was, therefore, respondent’s only route 
to a federal forum for his constitutional claim, and directed the trial 
court to allow him to proceed to trial unencumbered by collateral 
estoppel.

Held: The Court of Appeals erred in holding that respondent’s inability 
to obtain federal habeas corpus relief upon his Fourth Amendment claim 
renders the doctrine of collateral estoppel inapplicable to his § 1983 
suit. Nothing in the language or legislative history of § 1983 discloses 
any congressional intent to deny binding effect to a state-court judg-
ment or decision when the state court, acting within its proper jurisdic-
tion, has given the parties a full and fair opportunity to litigate federal 
claims, and thereby has shown itself willing and able to protect federal 
rights. Nor does anything in § 1983’s legislative history reveal any pur-
pose to afford less deference to judgments in state criminal proceedings 
than to those in state civil proceedings. Pp. 94-105.

606 F. 2d 795, reversed and remanded.

Stew ar t , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Whi te , Pow ell , Reh nq ui st , and Ste ve ns , J J., joined. Bla ckmu n , 
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J., filed a dissenting opinion, in which Bre nn an  and Mar sha ll , JJ., 
joined, post, p. 105.

John J. FitzGibbon argued the cause for petitioners. With 
him on the briefs were Eugene P. Freeman and Robert H. 
Dierker, Jr.

Jeffrey J. Shank argued the cause and filed a brief for 
respondent.*

Justice  Stew art  delivered the opinion of the Court.
At a hearing before his criminal trial in a Missouri court, 

the respondent, Willie McCurry, invoked the Fourth and 
Fourteenth Amendments to suppress evidence that had been 
seized by the police. The trial court denied the suppression 
motion in part, and McCurry was subsequently convicted 
after a jury trial. The conviction was later affirmed on 
appeal. State v. McCurry, 587 S. W. 2d 337 (Mo. App. 1979). 
Because he did not assert that the state courts had denied 
him a “full and fair opportunity” to litigate his search and 
seizure claim, McCurry was barred by this Court’s decision 
in Stone v. Powell, 428 U. S. 465, from seeking a writ of 
habeas corpus in a federal district court. Nevertheless, he 
sought federal-court redress for the alleged constitutional vio-
lation by bringing a damages suit under 42 U. S. C. § 1983 
against the officers who had entered his home and seized the 
evidence in question. We granted certiorari to consider 
whether the unavailability of federal habeas corpus prevented 
the police officers from raising the state courts’ partial rejec-
tion of McCurry’s constitutional claim as a collateral estoppel 
defense to the § 1983 suit against them for damages. 444 
U. S. 1070.

* Stephen H. Sachs, Attorney General of Maryland, Emory A. Plitt, Jr., 
Assistant Attorney General, George P. Agnost, Fred E. Inbau, Wayne W. 
Schmidt, and James P. Manak filed a brief for Americans for Effective 
Law Enforcement, Inc., et al., as amici curiae urging reversal.

Michael A. Wolff filed a brief for the American Civil Liberties Union 
of Eastern Missouri as amicus curiae.
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In April 1977, several undercover police officers, following 
an informant s tip that McCurry was dealing in heroin, went 
to his house in St. Louis, Mo., to attempt a purchase.1 Two 
officers, petitioners Allen and Jacobsmeyer, knocked on the 
front door, while the other officers hid nearby. When 
McCurry opened the door, the two officers asked to buy some 
heroin caps.” McCurry went back into the house and re-
turned soon thereafter, firing a pistol at and seriously wound-
ing Allen and Jacobsmeyer. After a gun battle with the 
other officers and their reinforcements, McCurry retreated 
into the house; he emerged again when the police demanded 
that he surrender. Several officers then entered the house 
without a warrant, purportedly to search for other persons 
inside. One of the officers seized drugs and other contraband 
that lay in plain view, as well as additional contraband he 
found in dresser drawers and in auto tires on the porch.

McCurry was charged with possession of heroin and assault 
with intent to kill. At the pretrial suppression hearing, the 
trial judge excluded the evidence seized from the dresser 
drawers and tires, but denied suppression of the evidence 
found in plain view. McCurry was convicted of both the 
heroin and assault offenses.

McCurry subsequently filed the present § 1983 action for 
$1 million in damages against petitioners Allen and Jacobs-
meyer, other unnamed individual police officers, and the city 
of St. Louis and its police department. The complaint 
alleged a conspiracy to violate McCurry’s Fourth Amendment 
rights, an unconstitutional search and seizure of his house, 
and an assault on him by unknown police officers after he had 
been arrested and handcuffed. The petitioners moved for 
summary judgment. The District Court apparently under-

1 The facts are drawn from the Court of Appeals’ opinion. 606 F 2d 
795 (CA8 1979).
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stood the gist of the complaint to be the allegedly uncon-
stitutional search and seizure and granted summary judgment 
holding that collateral estoppel prevented McCurry from 
rehtigatmg the search-and-seizure question already decided 
against him in the state courts. 466 F. Supp. 514 (ED Mo 
1978).2

The Court of Appeals reversed the judgment and remanded 
the case for trial. 606 F. 2d 795 (CA8 1979)? The appel-
late court said it was not holding that collateral estoppel was 
generally inapplicable in a § 1983 suit raising issues deter-
mined against the federal plaintiff in a state criminal trial 
M, at 798 But noting that Stone v. Powell, supra, barred 
McCurry from federal habeas corpus relief, and invoking 

• M °f the federal courts “ Protecting civil
rights, 606 F. 2d, at 799, the court concluded that the § 1983 
suit was McCurry’s only route to a federal forum for his 

nf d*™ are discussed in the opinion
C°urt of Appeals. State v. McCurry, 587 S. W. 2d 337 

rlnon^ t„J? C°Urt8 UPhe'd the entry °f the house “ » reasonable 
X P™! J emer^ncy clrcumstances, but held illegal the seizure of any 
M at ° °f tha‘ except what ™ “ PW” view

at 340. McCurry therefore argues here that even if the doctrine of 
" ^fP^ aPPlies t0 this case, he should be able to pro- 
ceed to trial to obtain damages for the part of the seizure declared illegal 
y e state courts. The petitioners contend, on the other hand, that the 

complaint alleged essentially an illegal entry, adding that only the entry 
ould possibly justify the $1 million prayer. Since the state courts upheld 

the entry, the petitioners argue that if collateral estoppel applies here at 
all it removes from trial all issues except the alleged assault. The United 

a,tes Court of Appeals, however, addressed only the broad question 
tiffs' r* °f colIateral estoppel to § 1983 suits brought by plain-
tiffs m McCurrys circumstances, and questions as to the scope^f col- 
nX bef^PP r<SPeCt to a* PartiCUlar ^es in this case are not

Com ofnAn^S ??Oppel doeS not appIy ” this case.
Court of Appeals noted that the District Court had overlooked the con- 
spiracy and assault charges. 606 F. 2d, at 797 and n 1 
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constitutional claim and directed the trial court to allow him 
to proceed to trial unencumbered by collateral estoppel.4

II
The federal courts have traditionally adhered to the re-

lated doctrines of res judicata and collateral estoppel. Under 
res judicata, a final judgment on the merits of an action pre-
cludes the parties or their privies from relitigating issues 
that were or could have been raised in that action. Cromwell 
v. County of Sac, 94 U. S. 351, 352. Under collateral estop-
pel, once a court has decided an issue of fact or law necessary 
to its judgment, that decision may preclude relitigation of the 
issue in a suit on a different cause of action involving a party 
to the first case. Montana v. United States, 440 U. S. 147, 
153.5 As this Court and other courts have often recognized, 
res judicata and collateral estoppel relieve parties of the cost 
and vexation of multiple lawsuits, conserve judicial resources, 
and, by preventing inconsistent decisions, encourage reliance 
on adjudication. Id., at 153-154.

In recent years, this Court has reaffirmed the benefits of 
collateral estoppel in particular, finding the policies under-
lying it to apply in contexts not formerly recognized at com-
mon law. Thus, the Court has eliminated the requirement 
of mutuality in applying collateral estoppel to bar relitiga-

4 Nevertheless, relying on the doctrine of Younger v. Harris, 401 U. S. 
37, the Court of Appeals directed the District Court to abstain from con-
ducting the trial until McCurry had exhausted his opportunities for review 
of his claim in the state appellate courts. 606 F. 2d, at 799.

6 The Restatement of Judgments now speaks of res judicata as “claim 
preclusion” and collateral estoppel as “issue preclusion.” Restatement 
(Second) of Judgments § 74 (Tent. Draft No. 3, Apr. 15, 1976). Some 
courts and commentators use “res judicata” as generally meaning both 
forms of preclusion.

Contrary to a suggestion in the dissenting opinion, post, at 113, n. 12, 
this case does not involve the question whether a § 1983 claimant can 
litigate in federal court an issue he might have raised but did not raise in 
previous litigation.
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tion of issues decided earlier in federal-court suits, Blonder- 
Tongue Laboratories, Inc. v. University of Illinois Founda-
tion, 402 U. S. 313, and has allowed a litigant who was not a 
party to a federal case to use collateral estoppel “offensively” 
in a new federal suit against the party who lost on the de-
cided issue in the first case, Parklane Hosiery Co. v. Shore, 
439 U. S. 322.6 But one general limitation the Court has re-
peatedly recognized is that the concept of collateral estoppel 
cannot apply when the party against whom the earlier deci-
sion is asserted did not have a “full and fair opportunity” to 
litigate that issue in the earlier case. Montana v. United 
States, supra, at 153; Blonder-Tongue Laboratories, Inc. v. 
University of Illinois Foundation, supra, at 328-3297

The federal courts generally have also consistently accorded 
preclusive effect to issues decided by state courts. E. g., 
Montana v. United States, supra; Angel v. Bullington, 330 
U. S. 183. Thus, res judicata and collateral estoppel not 
only reduce unnecessary litigation and foster reliance on ad-

6 In Blonder-Tongue the Court noted other trends in the state and fed-
eral courts expanding the preclusive effects of judgments, such as the 
broadened definition of “claim” in the context of res judicata and the 
greater preclusive effect given criminal judgments in subsequent civil cases 
402 IT. S., at 326.

7 Other factors, of course, may require an exception to the normal rules 
of collateral estoppel in particular cases. E. g., Montana v. United States, 
440 U. S., at 162 (unmixed questions of law in successive actions be-
tween the same parties on unrelated claims)

Contrary to the suggestion of the dissent, post, at 112-113, our decision 
today does not “fashion” any new, more stringent doctrine of collateral 
estoppel, nor does it hold that the collateral-estoppel effect of a state- 
court decision turns on the single factor of whether the State gave the 
federal claimant a full and fair opportunity to litigate a federal question. 
Our decision does not “fashion” any doctrine of collateral estoppel at alL 
Rather, it construes § 1983 to determine whether the conventional doctrine 
of collateral estoppel applies to the case at hand. It must be emphasized 
that the question whether any exceptions or qualifications within the 
bounds of that doctrine might ultimately defeat a collateral-estoppel de-
fense in this case is not before us. See n. 2, supra.
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judication, but also promote the comity between state and 
federal courts that has been recognized as a bulwark of the 
federal system. See Younger v. Harris, 401 U. S. 37, 43-45.

Indeed, though the federal courts may look to the com-
mon law or to the policies supporting res judicata and 
collateral estoppel in assessing the preclusive effect of de-
cisions of other federal courts, Congress has specifically re-
quired all federal courts to give preclusive effect to state-
court judgments whenever the courts of the State from which 
the judgments emerged would do so:

“[^Judicial proceedings [of any court of any State] shall 
have the same full faith and credit in every court within 
the United States and its Territories and Possessions 
as they have by law or usage in the courts of such 
State . . . ” 28 U. S. C. § 1738.8

Huron Holding Corp. v. Lincoln Mine Operating Co., 312 
U. S. 183, 193; Davis v. Davis, 305 U. S. 32, 40. It is against 
this background that we examine the relationship of § 1983 
and collateral estoppel, and the decision of the Court of Ap-
peals in this case.

Ill
This Court has never directly decided whether the rules 

of res judicata and collateral estoppel are generally applicable 
to § 1983 actions. But in Preiser v. Rodriguez, 411 U. S. 
475, 497, the Court noted with implicit approval the view 
of other federal courts that res judicata principles fully apply 
to civil rights suits brought under that statute. See also 
Huffman v. Pursue, Ltd., 420 U. S. 592, 606, n. 18; Wolff v.

8 This statute has existed in essentially unchanged form since its enact-
ment just after the ratification of the Constitution, Act of May 26, 1790, 
ch. 11, 1 Stat. 122, and its re-enactment soon thereafter, Act of Mar. 27, 
1804, ch. 56, 2 Stat. 298-299. Congress has also provided means for au-
thenticating the records of the state proceedings to which the federal 
courts are to give full faith and credit. 28 U. S. C. § 1738.
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McDonnell, 418 U. S. 539, 554, n. 12.9 And the virtually 
unanimous view of the Courts of Appeals since Preiser has 
been that § 1983 presents no categorical bar to the applica-
tion of res judicata and collateral estoppel concepts.10 These 
federal appellate court decisions have spoken with little ex-
planation or citation in assuming the compatibility of § 1983 
and rules of preclusion, but the statute and its legislative 
history clearly support the courts’ decisions.

Because the requirement of mutuality of estoppel was still 
alive in the federal courts until well into this century, see 
Blonder-T ongue Laboratories, Inc. v. University of Illinois 
Foundation, supra, at 322-323, the drafters of the 1871 Civil 
Rights Act, of which § 1983 is a part, may have had less rea-
son to concern themselves with rules of preclusion than a 
modern Congress would. Nevertheless, in 1871 res judicata 
and collateral estoppel could certainly have applied in federal 
suits following state-court litigation between the same parties 
or their privies, and nothing in the language of § 1983 re-
motely expresses any congressional intent to contravene the 
common-law rules of preclusion or to repeal the express stat-

9 The cases noted in Preiser applied res judicata to issues decided both 
in state civil proceedings, e. g., Coogan v. Cincinnati Bar Assn., 431 F. 
2d 1209, 1211 (CA6 1970), and state criminal proceedings, e. g., Goss v. 
Illinois, 312 F. 2d 257, 259 (CA7 1963).

10 E. g., Robbins v. District Court, 592 F. 2d 1015 (CA8 1979); Jennings 
v. Caddo Parish School Bd., 531 F. 2d 1331 (CA5 1976); Lovely v. Lali- 
berte, 498 F. 2d 1261 (CAI 1974); Brown v. Georgia Power Co., 491 F. 2d 
117 (CA5 1974); Tang v. Appellate Division, 487 F. 2d 138 (CA2 1973).

A very few courts have suggested that the normal rules of claim pre-
clusion should not apply in § 1983 suits in one peculiar circumstance- 
Where a § 1983 plaintiff seeks to litigate in federal court a federal issue 
which he could have raised but did not raise in an earlier state-court suit 
against the same adverse party. Graves n . Olgiati, 550 F. 2d 1327 (CA2 
1977); Lombard n . Board of Ed. of New York City, 502 F. 2d 631 (CA2 
1974); Mack v. Florida Bd. of Dentistry, 430 F. 2d 862 (CA5 1970). 
These cases present a narrow question not now before us, and we intimate 
no view as to whether they were correctly decided.
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utory requirements of the predecessor of 28 U. S. C. § 1738, 
see n. 8, supra. Section 1983 creates a new federal cause of 
action.11 It says nothing about the preclusive effect of state-
court judgments.12

Moreover, the legislative history of § 1983 does not in any 
clear way suggest that Congress intended to repeal or restrict 
the traditional doctrines of preclusion. The main goal of the 
Act was to override the corrupting influence of the Ku Klux 
Klan and its sympathizers on the governments and law en-
forcement agencies of the Southern States, see Monroe v. 
Pape, 365 U. S. 167, 174, and of course the debates show that 
one strong motive behind its enactment was grave congres-
sional concern that the state courts had been deficient in 

11 “Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory, subjects, or causes to be sub-
jected, any citizen of the United States or other person within the juris-
diction thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party injured 
in an action at law, suit in equity, or other proper proceeding for redress.” 
42 U. S. C. § 1983.

It has been argued that, since there remains little federal common law 
after Erie R. Co. v. Tompkins, 304 U. S. 64, to hold that the creation 
of a federal cause of action by itself does away with the rules of preclusion 
would take away almost all meaning from § 1738. Currie, Res Judicata: 
The Neglected Defense, 45 U. Chi. L. Rev. 317, 328 (1978).

12 By contrast, the roughly contemporaneous statute extending the fed-
eral writ of habeas corpus to state prisoners expressly rendered “null and 
void” any state-court proceeding inconsistent with the decision of a federal 
habeas court, Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385, 386 (current 
version at 28 U. S. C. § 2254), and the modem habeas statute also ex-
pressly adverts to the effect of state-court criminal judgments by re-
quiring the applicant for the writ to exhaust his state-court remedies, 
28 U. S. C. § 2254 (b), and by presuming a state-court resolution of a 
factual issue to be correct except in eight specific circumstances, §2254 
(d). In any event, the traditional exception to res judicata for habeas 
corpus review, see Preiser n . Rodriguez, 411 U. S. 475, 497, provides 
no analogy to § 1983 cases, since that exception finds its source in the 
unique purpose of habeas corpus—to release the applicant for the writ 
from unlawful confinement. Sanders n . United States, 373 U. S. 1, 8.
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protecting federal rights, Mitchum v. Foster, 407 U. S. 225, 
241-242; Monroe v. Pape, supra, at 180.13 But in the con-
text of the legislative history as a whole, this congressional 
concern lends only the most equivocal support to any argu-
ment that, in cases where the state courts have recognized 
the constitutional claims asserted and provided fair proce-
dures for determining them, Congress intended to override 
§ 1738 or the common-law rules of collateral estoppel and 
res judicata. Since repeals by implication are disfavored, 
Radzanower v. Touche Ross & Co., 426 U. S. 148, 154, much 
clearer support than this would be required to hold that 
§ 1738 and the traditional rules of preclusion are not appli-
cable to § 1983 suits.

As the Court has understood the history of the legislation, 
Congress realized that in enacting § 1983 it was altering the 
balance of judicial power between the state and federal 
courts. See Mitchum v. Foster, supra, at 241. But in doing 
so, Congress was adding to the jurisdiction of the federal 
courts, not subtracting from that of the state courts. See 
Monroe v. Pape, supra, at 183 (“The federal remedy is sup-
plementary to the state remedy . . .”).14 The debates con-
tain several references to the concurrent jurisdiction of the 
state courts over federal questions,15 and numerous sugges-

13 See, e. g., Cong. Globe, 42d Cong., 1st Sess., 374-376 (1871) (Rep. 
Lowe); id., at 394 (Rep. Rainey); id., at 653 (Sen. Osborn).

14 To the extent that Congress in the post-Civil War period did intend 
to deny full faith and credit to state-court decisions on constitutional 
issues, it expressly chose the very different means of postjudgment re-
moval for state-court defendants whose civil rights were threatened by 
biased state courts and who therefore “are denied or cannot enforce [their 
civil rights] in the courts or judicial tribunals of the State.” Act of 
Apr. 9, 1866, ch. 31, § 3, 14 Stat. 27.

15K g., Cong. Globe, 42d Cong., 1st Sess., 514 (1871) (Rep. Poland); 
id., at 695 (Sen. Edmunds); see Martinez v. California, 444 U. S. 277, 
283-284, n. 7 (noting that the state courts may entertain § 1983 claims, 
while reserving the question whether the state courts must do so).
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tions that the state courts would retain their established 
jurisdiction so that they could, when the then current polit-
ical passions abated, demonstrate a new sensitivity to federal 
rights.16

To the extent that it did intend to change the balance of 
power over federal questions between the state and federal 
courts, the 42d Congress was acting in a way thoroughly con-
sistent with the doctrines of preclusion. In reviewing the 
legislative history of § 1983 in Monroe v. Pape, supra, the 
Court inferred that Congress had intended a federal remedy 
in three circumstances: where state substantive law was 
facially unconstitutional, where state procedural law was 

16 Senator Edmunds, the floor manager of the bill in the Senate, observed 
at the end of the debates:
“The bill, like all bills of this character, in its first and second sections, is 
a declaration of rights and a provision for the punishment of conspiracies 
against constitutional rights, and a redress for wrongs. It does not under-
take to overthrow any court. ... It does not undertake to interpose itself 
out of the regular order of the administration of law. It does not attempt 
to deprive any State of the honor which is due the punishment of crime. 
It is a law acting upon the citizen like every other law, and it is a law 
to be enforced by the courts through the regular and ordinary processes 
of judicial administration, and in no other way, until forcible resistance 
shall be offered to the quiet and ordinary course of justice.” Cong. Globe, 
42d Cong., 1st Sess., 697-698 (1871).
Representative Cobum expressed his belief that after passage of the Act “the 
tumbling and tottering States will spring up and resume the long-neglected 
administration of law in their own courts, giving, as they ought, them- 
selves, equal protection to all.” Id., at 460. Representative Sheldon 
noted:
“Convenience and courtesy to the States suggest a sparing use [of na-
tional authority] and never so far as to supplant the State authority ex-
cept in cases of extreme necessity, and when the State governments erim- 
inally refuse or neglect those duties which are imposed on them. ... It 
seems to me to be sufficient, and at the same time to be proper, to make 
a permanent law affording to every citizen a remedy in the United States 
courts for injuries to him in those rights declared and guaranteed by the 
Constitution. . . .” Id., at 368.
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inadequate to allow full litigation of a constitutional claim, 
and where state procedural law, though adequate in theory, 
was inadequate in practice. 365 U. S., at 173-174. In short, 
the federal courts could step in where the state courts were 
unable or unwilling to protect federal rights. Id., at 176. 
This understanding of § 1983 might well support an excep-
tion to res judicata and collateral estoppel where state law 
did not provide fair procedures for the litigation of consti-
tutional claims, or where a state court failed to even acknowl-
edge the existence of the constitutional principle on which a 
litigant based his claim. Such an exception, however, would 
be essentially the same as the important general limit on rules 
of preclusion that already exists: Collateral estoppel does not 
apply where the party against whom an earlier court decision 
is asserted did not have a full and fair opportunity to litigate 
the claim or issue decided by the first court. See supra, at 
95. But the Court’s view of § 1983 in Monroe lends no 
strength to any argument that Congress intended to allow 
relitigation of federal issues decided after a full and fair 
hearing in a state court simply because the state court’s 
decision may have been erroneous.17

17 The dissent suggests, post, at 112, that the Court’s decision in England 
v. Medical Examiners, 375 U. S. 411, demonstrates the impropriety of 
affording preclusive effect to the state-court decision in this case. The 
England decision is inapposite to the question before us. In the England 
case, a party first submitted to a federal court his claim that a state stat-
ute violated his constitutional rights. The federal court abstained and 
remitted the plaintiff to the state courts, holding that a state-court deci-
sion that the statute did not apply to the plaintiff would moot the federal 
question. Id., at 413. The plaintiff submitted both the state- and federal- 
law questions to the state courts, which decided both questions adversely 
to him. Id., at 414. This Court held that in such a circumstance, a 
plaintiff who properly reserved the federal issue by informing the state 
courts of his intention to return to federal court, if necessary, was not 
precluded from litigating the federal question in federal court. The 
holding in England depended entirely on this Court’s view of the purpose 
of abstention in such a case: Where a plaintiff properly invokes federal- 
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The Court of Appeals in this case acknowledged that every 
Court of Appeals that has squarely decided the question 
has held that collateral estoppel applies when § 1983 plain-
tiffs attempt to relitigate in federal court issues decided 
against them in state criminal proceedings.18 But the court 
noted that the only two federal appellate decisions invoking 
collateral estoppel to bar relitigation of Fourth Amendment 
claims decided adversely to the § 1983 plaintiffs in state 
courts came before this Court’s decision in Stone v. Powell, 
428 U. S. 465.19 It also noted that some of the decisions hold-

court jurisdiciton in the first instance on a federal claim, the federal court 
has a duty to accept that jurisdiction. Id., at 415. Abstention may 
serve only to postpone, rather than to abdicate, jurisdiction, since its pur-
pose is to determine whether resolution of the federal question is even 
necessary, or to obviate the risk of a federal court’s erroneous construc-
tion of state law. Id., at 416, and n. 7. These concerns have no bearing 
whatsoever on the present case.

18 E. g., Fernandez v. Trias Monge, 586 F. 2d 848, 854 (CAI 1978); 
Wiggins n . Murphy, 576 F. 2d 572, 573 (CA4 1978); Martin v. Delcambre, 
578 F. 2d 1164, 1165 (CA5 1978); Winters v. Lavine, 574 F. 2d 46, 58 
(CA2 1978); Metros v. United States District Court, 441 F. 2d 313 (CAIO 
1971); Kauffman v. Moss, 420 F. 2d 1270, 1274 (CA3 1970); Mulligan v. 
Schlachter, 389 F. 2d 231, 233 (CA6 1968).

Dictum in Ney v. California, 439 F. 2d 1285, 1288 (CA9 1971), sug-
gested that applying collateral estoppel in § 1983 actions might make the 
Civil Rights Act “a dead letter,” but in that case, because the state prosecu-
tor had agreed to withdraw the evidence allegedly seized in violation of the 
Fourth Amendment, the state court had never decided the constitutional 
claim. In Brubaker v. King, 505 F. 2d 534, 537-538 (1974), the Court of 
Appeals for the Seventh Circuit held that since the issues in the state 
and federal cases were different—the legality of police conduct in the 
former and the good faith of the police in the latter—the state decision 
could not have preclusive effect in the federal court. This solution, how-
ever, fails to recognize that a state-court decision that the police acted 
legally cannot but foreclose a claim that they acted in bad faith. At 
least one Federal District Court has relied on the Brubaker case. Clark n . 
Lutcher, 436 F. Supp. 1266 (MD Pa. 1977).

19 Metros v. United States District Court, supra; Mulligan v. Schlachter, 
supra.
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ing collateral estoppel applicable to § 1983 actions were based 
at least in part on the estopped party’s access to another fed-
eral forum through habeas corpus.20 The Court of Appeals 
thus concluded that since Stone v. Powell had removed Mc-
Curry’s right to a hearing of his Fourth Amendment claim in 
federal habeas corpus, collateral estoppel should not deprive 
him of a federal judicial hearing of that claim in a § 1983 
suit.

Stone v. Powell does not provide a logical doctrinal source 
for the court’s ruling. This Court in Stone assessed the costs 
and benefits of the judge-made exclusionary rule within the 
boundaries of the federal courts’ statutory power to issue 
writs of habeas corpus, and decided that the incremental de-
terrent effect that the issuance of the writ in Fourth Amend-
ment cases might have on police conduct did not justify the 
cost the writ imposed upon the fair administration of criminal 
justice. 428 U. S., at 489-496. The Stone decision concerns 
only the prudent exercise of federal-court jurisdiction under 
28 U. S. C. § 2254. It has no bearing on § 1983 suits or on 
the question of the preclusive effect of state-court judgments.

The actual basis of the Court of Appeals’ holding appears 
to be a generally framed principle that every person asserting 
a federal right is entitled to one unencumbered opportunity 
to litigate that right in a federal district court, regardless of 
the legal posture in which the federal claim arises. But the 
authority for this principle is difficult to discern. It cannot 
lie in the Constitution, which makes no such guarantee, but 
leaves the scope of the jurisdiction of the federal district 
courts to the wisdom of Congress.21 And no such authority 
is to be found in § 1983 itself. For reasons already discussed 
at length, nothing in the language or legislative history of 

20 E. g., Rimmer n . Fayetteville Police Department, 567 F. 2d 273, 276 
(CA4 1977); Thistlewaite n . City of New York, 497 F. 2d 339, 343 (CA2 
1973); Alexander v. Emerson, 489 F. 2d 285, 286 (CA5 1973).

21U. S. Const., Art. III.
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§ 1983 proves any congressional intent to deny binding effect 
to a state-court judgment or decision when the state court, 
acting within its proper jurisdiction, has given the parties a 
full and fair opportunity to litigate federal claims, and thereby 
has shown itself willing and able to protect federal rights. 
And nothing in the legislative history of § 1983 reveals any 
purpose to afford less deference to judgments in state criminal 
proceedings than to those in state civil proceedings.22 There 
is, in short, no reason to believe that Congress intended to 
provide a person claiming a federal right an unrestricted 
opportunity to relitigate an issue already decided in state 
court simply because the issue arose in a state proceeding in 
which he would rather not have been engaged at all.23

Through § 1983, the 42d Congress intended to afford an 
opportunity for legal and equitable relief in a federal court for 
certain types of injuries. It is difficult to believe that the 
drafters of that Act considered it a substitute for a federal 
writ of habeas corpus, the purpose of which is not to redress 
civil injury, but to release the applicant from unlawful phys-
ical confinement, Preiser n . Rodriguez, 411 U. S., at 484; Fay 
n . Noia, 372 U. S. 391, 399, n. 5,24 particularly in light of the 

22 The remarks of the proponents of § 1983 quoted in n. 16, supra, sug-
gest the contrary. The Court of Appeals did not in any degree rest its 
holding on disagreement with the common view that judgments in criminal 
proceedings as well as in civil proceedings are entitled to preclusive effect. 
See, e. g., Emich Motors Corp. v. General Motors Corp., 340 U. S. 558.

23 The Court of Appeals did not suggest that the prospect of collateral 
estoppel in a § 1983 suit would deter a defendant in a state criminal case 
from raising Fourth Amendment claims, and it is difficult to imagine a 
defendant risking conviction and imprisonment because he hoped to win 
a later civil judgment based upon an allegedly illegal search and seizure.

24 Under the modem statute, federal habeas corpus is bounded by a re-
quirement of exhaustion of state remedies and by special procedural rules, 
28 U. S. C. § 2254, which have no counterparts in § 1983, and which 
therefore demonstrate the continuing illogic of treating federal habeas 
and § 1983 suits as fungible remedies for constitutional violations.
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extremely narrow scope of federal habeas relief for state 
prisoners in 1871.

The only other conceivable basis for finding a universal 
right to litigate a federal claim in a federal district court is 
hardly a legal basis at all, but rather a general distrust of 
the capacity of the state courts to render correct decisions 
on constitutional issues. It is ironic that Stone v. Powell 
provided the occasion for the expression of such an attitude 
in the present litigation, in view of this Court’s emphatic 
reaffirmation in that case of the constitutional obligation 
of the state courts to uphold federal law, and its expression 
of confidence in their ability to do so. 428 U. S., at 493-494, 
n. 35; see Robb v. Connolly, 111 U. S. 624, 637 (Harlan, J.)’

The Court of Appeals erred in holding that McCurry’s 
inability to obtain federal habeas corpus relief upon his 
Fourth Amendment claim renders the doctrine of collateral 
estoppel inapplicable to his § 1983 suit.25 Accordingly, the 
judgment is reversed, and the case is remanded to the Court 
of Appeals for proceedings consistent with this opinion.

It is so ordered.

Just ice  Blackm un , with whom Justi ce  Brennan  and 
Justi ce  Marshall  join, dissenting.

The legal principles with which the Court is concerned in 
this civil case obviously far transcend the ugly facts of re-
spondent s criminal convictions in the courts of Missouri for 
heroin possession and assault.

The Court today holds that notions of collateral estoppel 
apply with full force to this suit brought under 42 U. S. C. 
§ 1983. In my view, the Court, in so ruling, ignores the 
clear import of the legislative history of that statute and 
disregards the important federal policies that underlie its 

25 We do not decide how the body of collateral-estoppel doctrine or 28 
U. S. C. § 1738 should apply in this case. See n. 2, supra.
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enforcement. It also shows itself insensitive both to the 
significant differences between the § 1983 remedy and the ex-
clusionary rule, and to the pressures upon a criminal defend-
ant that make a free choice of forum illusory. I do not doubt 
that principles of preclusion are to be given such effect as is 
appropriate in a § 1983 action. In many cases, the denial of 
res judicata or collateral estoppel effect would serve no pur-
pose and would harm relations between federal and state 
tribunals. Nonetheless, the Court’s analysis in this particular 
case is unacceptable to me. It works injustice on this § 1983 
plaintiff, and it makes more difficult the consistent protection 
of constitutional rights, a consideration that was at the core 
of the enacters’ intent. Accordingly, I dissent.

In deciding whether a common-law doctrine is to apply to 
§ 1983 when the statute itself is silent, prior cases uniformly 
have accorded the intent of the legislators great weight.1 For 
example, in reference to the judicially created immunity doc-
trine, the Court has observed that when the “immunity 
claimed . . . was well established at common law at the time 
§ 1983 was enacted, and where its rationale was compatible 
with the purposes of the Civil Rights Act, we have construed 
the statute to incorporate that immunity.” Owen v. City of 
Independence, 445 U. S. 622, 638 (1980).2 This very proper 
inquiry must be made in order to ensure that § 1983 will 
continue to serve the important goals intended for it by the 
42d Congress. In the present case, however, the Court mini-
mizes the significance of the legislative history and discounts 
its own prior explicit interpretations of the statute. Its 
discussion is limited to articulating what it terms the single 
fundamental principle of res judicata and collateral estoppel.

1See, e. g., Maine v. Thiboutot, 448 U. S. 1 (1980); Monell v. New 
York City Dept, of Social Services, 436 U. S. 658 (1978); Imbler v. Pacht- 
man, 424 U. S. 409 (1976).

2 See also Robertson v. Wegmann, 436 U. S. 584 (1978) (survival of 
action); Carey v. Piphus, 435 U. S. 247‘(1978) (nature of damages 
award).
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Respondent’s position merits a quite different analysis. 
Although the legislators of the 42d Congress did not expressly 
state whether the then existing common-law doctrine of pre-
clusion would survive enactment of § 1983, they plainly an-
ticipated more than the creation of a federal statutory remedy 
to be administered indifferently by either a state or a federal 
court.3 The legislative intent, as expressed by supporters4 
and understood by opponents,5 was to restructure relations 

3 Senator Osborn’s remarks of April 13, 1871, illustrate the contempo-
rary understanding:

“That the State courts in the several States have been unable to enforce 
the criminal laws of their respective States or to suppress the disorders 
existing, and in fact that the preservation of life and property in many 
sections of the country is beyond the power of the State government, is 
a sufficient reason why Congress should [enact protective legislation], . . .

“The question now is, what and where is the remedy? I believe the true 
remedy lies chiefly in the United States district and circuit courts. If 
the State courts had proven themselves competent to suppress the local 
disorders, or to maintain law and order, we should not have been called 
upon to legislate upon this subject at all. But they have not done so. 
We are driven by existing facts to provide for the several States in the 
South what they have been unable fully to provide for themselves; i. e., 
the full and complete administration of justice in the courts. And the 
courts with reference to which we legislate must be the United States 
courts.” Cong. Globe, 42d Cong., 1st Sess., 653.

4 See, e. g., id., at 460 (remarks of Rep. Cobum, whom the Court by its 
reference to the Congressman’s “spring up and resume” observation, ante, 
at 100, n. 16, would interpret the other way) (“The United States courts 
are further above mere local influence than the county courts; their judges 
can act with more independence, cannot be put under terror, as local 
judges can; their sympathies are not so nearly identified with those of the 
vicinage; the jurors are taken from the State, and not the neighborhood; 
they will be able to rise above prejudices or bad passions or terror more 
easily. . . . We believe that we can trust our United States courts, and we 
propose to do so”); Cong. Globe, 42d Cong., 1st Sess., App., at 79 (com-
ments of Rep. Perry) (“The first section provides redress by civil action 
in the Federal courts for a deprivation of any rights, privileges, and im- 
munities secured by the Constitution . . .”) (emphasis added).

5 Id., at 396 (comments of Rep. Rice) (“[The bill] is but a bold and 
dangerous assertion of both the power and the duty of the Federal Gov-
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between the state and federal courts.6 Congress deliberately 
opened the federal courts to individual citizens in response to 
the States’ failure to provide justice in their own courts. 
Contrary to the view presently expressed by the Court, the 
42d Congress was not concerned solely with procedural reg-
ularity. Even where there was procedural regularity, which 
the Court today so stresses, Congress believed that substantive 
justice was unobtainable.7 The availability of the federal 

emment to intervene in the internal affairs and police regulations of the 
States and to suspend the exercise of their rightful authority. ... It is 
at war with the spirit of a republican Government”); id., at 416 (com-
ments of Rep. Biggs) (“[If this bill should pass] we have by law done 
what has never before been done in our history, whatever the provocation, 
namely: authorized the punishment of crimes and offenses of a personal 
character among us under the Federal tribunals, which shall be of equal 
authority in criminal cases with our own State courts, and in many cases 
shall be of superior authority, and of an altogether extraordinary charac-
ter [.] First, for the violation of the rights, privileges, and immunities of 
the citizen a civil remedy is to be had by proceedings in the Federal 
courts, State authorization in the premises to the contrary notwithstand-
ing”) ; id., App., at 86 (comments of Rep. Storm) (“Now these questions 
could all be tried, I take it, in the State courts, and by a writ of error, as 
provided by the twenty-fifth section of the act of 1789, could be brought 
before the Supreme Court for review. . . . But the first section of this 
bill does not allow that right. It takes the whole question away at once 
and forever; and I say that on the ground of delay it is objectionable”). 
See also id., at 686-687 (comments of Sen. Schurz); id., App., at 216 
(comments of Sen. Thurman).

6 See id., App., at 149 (comments of Rep. Garfield) (stating that Con-
gress, in considering this legislation, must seek equipoise between opposing 
poles of government, on the one hand, “that despotism which shallows and 
absorbs all power in a single-central, government,” and, on the other, 
the “extreme doctrine of local sovereignty which makes nationality 
impossible”).

7 See id., App., at 78 (comments of Rep. Perry) (“Sheriffs, having eyes 
to see, see not; judges, having ears to hear, hear not; witnesses conceal the 
truth or falsify it; grand and petit juries act as if they might be accom-
plices. In the presence of these gangs all the apparatus and machinery 
of civil government, all the processes of justice, skulk away as if govern-
ment and justice were crimes and feared detection. Among the most dan-
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forum was not meant to turn on whether, in an individual 
case, the state procedures were adequate. Assessing the state 
of affairs as a whole, Congress specifically made a determina-
tion that federal oversight of constitutional determinations 
through the federal courts was necessary to ensure the effec-
tive enforcement of constitutional rights.

That the new federal jurisdiction was conceived of as con-
current with state jurisdiction does not alter the significance 
of Congress’ opening the federal courts to these claims. Con-
gress consciously acted in the broadest possible manner.8 
The legislators perceived that justice was not being done in

gerous things an injured party can do is to appeal to justice. Of the 
uncounted scores and hundreds of atrocious mutilations and murders it is 
credibly stated that not one has been punished”); id., at 653 (comments 
of Sen. Osborn) (“The State courts, mainly under the influence of this 
[Klan] oath, are utterly powerless”); id., at 394 (remarks of Rep. Rainey) 
(“The question is sometimes asked, Why do not the courts of law afford 
redress? Why the necessity of appealing to Congress? We answer that 
the courts are in many instances under the control of those who are wholly 
inimical to the impartial administration of law and equity. What benefit 
would result from appeal to tribunals whose officers are secretly in sym-
pathy with the very evil against which we are striving?”); id., App., at 
153 (comments of Rep. Garfield) (“But the chief complaint is not that the 
laws of the State are unequal, but that even where the laws are just and 
equal on their face, yet, by a systematic maladministration of them, or a 
neglect or refusal to enforce their provisions, a portion of the people are 
denied equal protection under them”); id., App., at 166-167 (comments 
of Rep. Williams regarding Klan methods of securing perjured testimony). 

8 Representative Shellabarger, the bill’s sponsor, stated:
“This act is remedial, and in aid of the preservation of human liberty and 
human rights. All statutes and constitutional provisions authorizing such 
statutes are liberally and beneficently construed. It would be most strange 
and, in civilized law, monstrous were this not the rule of interpretation. 
As has been again and again decided by your own Supreme Court of the 
United States, and everywhere else where there is wise judicial interpreta-
tion, the largest latitude consistent with the words employed is uniformly 
given in construing such statutes and constitutional provisions as are meant 
to protect and defend and give remedies for their wrongs to all the people.” 
Id., App., at 68.
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the States then dominated by the Klan, and it seems sense-
less to suppose that they would have intended the federal 
courts to give full preclusive effect to prior state adjudications. 
That supposition would contradict their obvious aim to right 
the wrongs perpetuated in those same courts.

I appreciate that the legislative history is capable of alter-
native interpretations. See the Court’s opinion, ante, at 98- 
101. I would have thought, however, that our prior decisions 
made very clear which reading is required. The Court re-
peatedly has recognized that § 1983 embodies a strong con-
gressional policy in favor of federal courts’ acting as the pri-
mary and final arbiters of constitutional rights.9 In Monroe 
v. Pape, 365 U. S. 167 (1961), the Court held that Congress 
passed the legislation in order to substitute a federal forum 
for the ineffective, although plainly available, state remedies:

“It is abundantly clear that one reason the legislation 
was passed was to afford a federal right in federal courts 
because, by reason of prejudice, passion, neglect, intol-
erance or otherwise, state laws might not be enforced 
and the claims of citizens to the enjoyment of rights, 
privileges, and immunities guaranteed by the Fourteenth 
Amendment might be denied by the state agencies.” Id., 
at 180.10

The Court appears to me to misconstrue the plain meaning 
of Monroe. It states that in that case “the Court inferred 
that Congress had intended a federal remedy in three circum-
stances: where state substantive law was facially unconstitu-
tional, where state procedural law was inadequate to allow 

9E. g., Monroe v. Pape, 365 U. S. 167 (1961); McNeese n . Board of 
Education, 373 U. S. 668 (1963); Zwickler v. Koota, 389 U. S. 241 (1967).

10 To the extent that Monroe v. Pape held that a municipality was not 
a “person” within the meaning of § 1983, it was overruled by the Court in 
Monell v. New York City Dept, of Social Services, 436 U. 8., at 664-689. 
That ruling, of course, does not affect Monroe’s authoritative pronounce-
ment of the legislative purposes of § 1983.
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full litigation of a constitutional claim, and where state pro-
cedural law, though adequate in theory, was inadequate in 
practice.” Ante, at 100-101. It is true that the Court in 
Monroe described those three circumstances as the “three 
main aims” of the legislation. 365 U. S., at 173. Yet in that 
case, the Court’s recounting of the legislative history and its 
articulation of these three purposes were intended only as 
illustrative of why the 42d Congress chose to establish a fed-
eral remedy in federal court, not as a delineation of when the 
remedy would be available. The Court’s conclusion was that 
this remedy was to be available no matter what the circum-
stances of state law:

“It is no answer that the State has a law which if en-
forced would give relief. The federal remedy is supple-
mentary to the state remedy, and the latter need not 
be first sought and refused before the federal one is in-
voked. Hence the fact that Illinois by its constitution 
and laws outlaws unreasonable searches and seizures is 
no barrier to the present suit in the federal court.” Id., 
at 183.

In Mitchum v. Foster, 407 U. S. 225 (1972), the Court reit-
erated its understanding of the effect of § 1983 upon state and 
federal relations:

“Section 1983 was thus a product of a vast transforma-
tion from the concepts of federalism that had prevailed 
in the late 18th century. . . . The very purpose of 
§ 1983 was to interpose the federal courts between the 
States and the people, as guardians of the people’s fed-
eral rights—to protect the people from unconstitutional 
action under color of state law, ‘whether that action be 
executive, legislative, or judicial.’ Ex parte Virginia,, 
100 U. S., at 346.” Id., at 242.11

11 The Court also stated:
This legislative history makes evident that Congress clearly conceived 

that it was altering the relationship between the States and the Nation
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At the very least, it is inconsistent now to narrow, if not 
repudiate, the meaning of Monroe and Mitchum and to alter 
our prior understanding of the distribution of power between 
the state and federal courts.

One should note also that in England v. Medical Examiners, 
375 U. S. 411 (1964), the Court had affirmed the federal 
courts’ special role in protecting constitutional rights under 
§ 1983. In that case it held that a plaintiff required by the 
abstention doctrine to submit his constitutional claim first 
to a state court could not be precluded entirely from having 
the federal court, in which he initially had sought relief, pass 
on his constitutional claim. The Court relied on “the unqual-
ified terms in which Congress, pursuant to constitutional 
authorization, has conferred specific categories of jurisdiction 
upon the federal courts,” and on its “fundamental objections 
to any conclusion that a litigant who has properly invoked 
the jurisdiction of a Federal District Court to consider federal 
constitutional claims can be compelled, without his consent 
and through no fault of his own, to accept instead a state 
court’s determination of those claims.” Id., at 415. The 
Court set out its understanding as to when a litigant in a 
§ 1983 case might be precluded by prior litigation, holding 
that “if a party freely and without reservation submits his 
federal claims for decision by the state courts, litigates them 
there, and has them decided there, then—whether or not he 
seeks direct review of the state decision in this Court—he has 
elected to forgo his right to return to the District Court.” 
Id., at 419. I do not understand why the Court today should 
abandon this approach.

The Court now fashions a new doctrine of preclusion, ap-
plicable only to actions brought under § 1983, that is more 

with respect to the protection of federally created rights; it was concerned 
that state instrumentalities could not protect those rights; it realized that 
state officers might, in fact, be antipathetic to the vindication of those 
rights; and it believed that these failings extended to the state courts.” 
407 U. S., at 242.
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strict and more confining than the federal rules of preclusion 
applied in other cases. In Montana v. United States, 440 
U. S. 147 (1979), the Court pronounced three major factors to 
be considered in determining whether collateral estoppel 
serves as a barrier in the federal court:

“[W]hether the issues presented . . . are in substance 
the same . . . ; whether controlling facts or legal prin-
ciples have changed significantly since the state-court 
judgment; and finally, whether other special circum-
stances warrant an exception to the normal rules of 
preclusion.” Id., at 155.

But now the Court states that the collateral-estoppel effect 
of prior state adjudication should turn on only one factor, 
namely, what it considers the “one general limitation” inherent 
in the doctrine of preclusion: “that the concept of collateral 
estoppel cannot apply when the party against whom the 
earlier decision is asserted did not have a ‘full and fair op-
portunity’ to litigate that issue in the earlier case.” Ante, 
at 95, 101. If that one factor is present, the Court asserts, 
the litigant properly should be barred from relitigating the 
issue in federal court.12 One cannot deny that this factor is 
an important one. I do not believe, however, that the doc-
trine of preclusion requires the inquiry to be so narrow,13 
and my understanding of the policies underlying § 1983 would 
lead me to consider all relevant factors in each case before 
concluding that preclusion was warranted.

In this case, the police officers seek to prevent a criminal 
defendant from relitigating the constitutionality of their con-
duct in searching his house, after the state trial court had 

12 This articulation of the preclusion doctrine of course would bar a 
§ 1983 litigant from relitigating any issue he might have raised, as well 
as any issue he actually litigated in his criminal trial.

13 See Restatement (Second) of Judgments § 68.1 (Tent. Draft No. 4, 
Apr. 15, 1977); F. James & G. Hazard, Civil Procedure §§ 11.16-11.22 
(2d ed. 1977).
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found that conduct in part violative of the defendant’s Fourth 
Amendment rights and in part justified by the circumstances. 
I doubt that the police officers, now defendants in this § 1983 
action, can be considered to have been in privity with the 
State in its role as prosecutor. Therefore, only “issue pre-
clusion” 14 is at stake.

The following factors persuade me to conclude that this 
respondent should not be precluded from asserting his claim 
in federal court. First, at the time § 1983 was passed, a non-
party’s ability, as a practical matter, to invoke collateral 
estoppel was nonexistent. One could not preclude an oppo-
nent from relitigating an issue in a new cause of action, 
though that issue had been determined conclusively in a prior 
proceeding, unless there was “mutuality.”15 Additionally, the 
definitions of “cause of action” and “issue” were narrow.16 
As a result, and obviously, no preclusive effect could arise 
out of a criminal proceeding that would affect subsequent 
civil litigation. Thus, the 42d Congress could not have antici-
pated or approved that a criminal defendant, tried and con-

14 See Cromwell v. County of Sac, 94 U. S. 351 (1877); F. James & 
G. Hazard, Civil Procedure §§ 11.3, 11.16 (2d ed. 1977).

15 Triplett v. Lowell, 297 U. S. 638 (1936), overruled by the Court in 
Blonder-Tongue Laboratories, Inc. v. University of Illinois Foundation, 
402 U. S. 313 (1971); Bigelow v. Old Dominion Copper Mining & Smelt-
ing Co., 225 U. S. Ill (1912); F. James & G. Hazard, Civil Procedure 
§11.2 (2d ed. 1977); Restatement of Judgments §93 (1942); IB 
J. Moore, Federal Practice KK 0.412 [1], 0.441 [3] (2d ed. 1974).

16 Compare McCaskill, Actions and Causes of Action, 34 Yale L. J. 614, 
638 (1925) (defining “cause of action” as “that group of operative facts 
which, standing alone, would show a single right in the plaintiff and a 
single delict to that right giving cause for the state, through its courts, to 
afford relief to the party or parties whose right was invaded”), with 
C. Clark, Handbook on the Law of Code Pleading 84 (1928) (adopting 
“modem” rule expanding “cause of action” to include more than one 
“right”). See also 1 H. Herman, Law of Estoppel and Res Judicata 
§§92, 96 (“cause of action”), 98, 103, 111 (“issue”) (1886); Developments 
in the Law—Res Judicata, 65 Harv. L. Rev. 818, 826, 841-843 (1952).
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victed in state court, would be precluded from raising against 
police officers a constitutional claim arising out of his arrest.

Also, the process of deciding in a state criminal trial 
whether to exclude or admit evidence is not at all the equiva-
lent of a § 1983 proceeding. The remedy sought in the latter 
is utterly different. In bringing the civil suit the criminal 
defendant does not seek to challenge his conviction collater-
ally. At most, he wins damages. In contrast, the exclusion 
of evidence may prevent a criminal conviction. A trial court, 
faced with the decision whether to exclude relevant evidence, 
confronts institutional pressures that may cause it to give a 
different shape to the Fourth Amendment right from what 
would result in civil litigation of a damages claim. Also, the 
issue whether to exclude evidence is subsidary to the purpose 
of a criminal trial, which is to determine the guilt or innocence 
of the defendant, and a trial court, at least subconsciously, 
must weigh the potential damage to the truth-seeking process 
caused by excluding relevant evidence. See Stone v. Powell, 
428 U. S. 465, 489-495 (1976). Cf. Bivens v. Six Unknown 
Federal Narcotics Agents, 403 U. S. 388, 411-412 (1971) (dis-
senting opinion).

A state criminal defendant cannot be held to have chosen 
“voluntarily” to litigate his Fourth Amendment claim in the 
state court. The risk of conviction puts pressure upon him 
to raise all possible defenses.17 He also faces uncertainty 
about the wisdom of forgoing litigation on any issue, for there 
is the possibility that he will be held to have waived his right 
to appeal on that issue. The “deliberate bypass” of state 
procedures, which the imposition of collateral estoppel under 
these circumstances encourages, surely is not a preferred goal. 
To hold that a criminal defendant who raises a Fourth Amend-
ment claim at his criminal trial “freely and without reserva-
tion submits his federal claims for decision by the state

17 See Moran v. Mitchell, 354 F. Supp. 86, 88-89 (ED Va. 1973) (noting 
the defendant’s dilemma).
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courts,” see England v. Medical Examiners, 375 U. S., at 419, 
is to deny reality. The criminal defendant is an involuntary 
litigant in the state tribunal, and against him all the forces 
of the State are arrayed. To force him to a choice between 
forgoing either a potential defense or a federal forum for 
hearing his constitutional civil claim is fundamentally unfair.

I would affirm the judgment of the Court of Appeals.
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UNITED STATES v. DiFRANCESCO

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT

No. 79-567. Argued October 6, 1980—Decided December 9, 1980

The Organized Crime Control Act of 1970, 18 U. S. C. § 3576, grants the 
United States the right, under specified conditions, to appeal, the sen-
tence imposed upon a “dangerous special offender.” Respondent was 
convicted of federal racketeering offenses at a trial in Federal District 
Court. He was sentenced as a dangerous special offender under 18 
U. S. C. § 3575 to two 10-year prison terms, to be served concurrently 
with each other and with a 9-year sentence previously imposed on con-
victions at an unrelated federal trial. The United States sought review 
of the dangerous special offender sentences under § 3576, claiming that 
the District Court abused its discretion in imposing sentences that 
amounted to additional imprisonment of respondent for only one year, 
in the face of the findings the court made after the dangerous special 
offender hearing. The Court of Appeals dismissed the appeal on double 
jeopardy grounds.

Held: Section 3576 does not violate the Double Jeopardy Clause of the 
Fifth Amendment. Pp. 126-143.

(a) Section 3576 does not violate the Double Jeopardy Clause’s guar-
antee against multiple trials. “[W]here a Government appeal presents 
no threat of successive prosecutions, the Double Jeopardy Clause is not 
offended.” United States v. Martin Linen Supply Co., 430 U. S. 564, 
569-570. Accordingly, the Government’s taking of a review of respond-
ent’s sentence does not in itself offend double jeopardy principles just 
because its success might deprive respondent of the benefit of a more 
lenient sentence. Neither the history of sentencing practices, nor the 
pertinent rulings of this Court, nor even considerations of double 
jeopardy policy support the proposition that a criminal sentence, once 
pronounced, is to be accorded constitutional finality similar to that 
which attaches to a jury’s verdict of acquittal. The Double Jeopardy 
Clause does not provide the defendant with a right to know at any 
specific moment in time what the exact limit of his punishment will 
turn out to be. Pp. 132-138.

(b) The increase of a sentence on review under § 3576 does not con-
stitute multiple punishment in violation of the Double Jeopardy Clause. 
The argument that the defendant perceives the length of his sentence as 
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finally determined when he begins to serve it, and that the trial judge 
should be prohibited from thereafter increasing the sentence, has no 
force where, as in the dangerous special offender statute, Congress has 
specifically provided that the sentence is subject to appeal. Under such 
circumstances, there can be no expectation of finality in the original sen-
tence. Pp. 138-139.

(c) The conclusion that § 3576 violates neither the guarantee against 
multiple punishment nor the guarantee against multiple trials is consistent 
with those opinions in which this Court has upheld the constitutionality 
of two-stage criminal proceedings. Cf. Swisher v. Brady, 438 U. S. 
204. Pp. 139-141.

604 F. 2d 769, reversed and remanded.

Bla ck mun , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Stew ar t , Pow ell , and Reh nq ui st , JJ., joined. Bre nn an , J., 
filed a dissenting opinion, in which Whi te , Mar sha ll , and Ste ve ns ,, JJ., 
joined, post, p. 143. Ste ve ns , J., filed a dissenting opinion, post, p. 152.

Deputy Solicitor General Frey argued the cause for the 
United States. With him on the briefs were Solicitor Gen-
eral McCree, Assistant Attorney General Heymann, and Vic-
tor D. Stone.

Edgar C. DeMoyer argued the cause and filed a brief for 
respondent.*

Justi ce  Blackmu n  delivered the opinion of the Court.
The Organized Crime Control Act of 1970, Pub. L. 91-452, 

84 Stat. 922, contains, among other things, a definition of 
“dangerous special offender,” 18 U. S. C. §§ 3575 (e) and 
(f);1 authorizes the imposition of an increased sentence upon

*Briefs of amici curiae urging affirmance were filed by Quin Denvir and 
Laurance S. Smith for the State Public Defender of California; and by 
Martin Michaelson for the American Civil Liberties Union.

1 Section 3575 provides, so far as pertinent for this case:
“(a) Whenever an attorney charged with the prosecution of a defendant 

in a court of the United States for an alleged felony committed when the 
defendant was over the age of twenty-one years has reason to believe that 
the defendant is a dangerous special offender such attorney, a reasonable 
time before trial or acceptance by the court of a plea of guilty or nolo con-
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a convicted dangerous special offender, § 3575 (b); and grants 
the United States the right, under specified conditions, to 

tendere, may sign and file with the court, and may amend, a notice 
(1) specifying that the defendant is a dangerous special offender who upon 
conviction for such felony is subject to the imposition of a sentence under 
subsection (b) of this section, and (2) setting out with particularity the 
reasons why such attorney believes the defendant to be a dangerous special 
offender. In no case shall the fact that the defendant is alleged to be a 
dangerous special offender be an issue upon the trial of such felony, [or] 
be disclosed to the jury ....

“(b) Upon any plea of guilty or nolo contendere or verdict or finding of 
guilty of the defendant of such felony, a hearing shall be held before sen-
tence is imposed, by the court sitting without a jury. The court shall fix 
a time for the hearing, and notice thereof shall be given to the defendant 
and the United States at least ten days prior thereto. The court shall 
permit the United States and counsel for the defendant, or the defendant 
if he is not represented by counsel, to inspect the presentence report suffi-
ciently prior to the hearing as to afford a reasonable opportunity for verifi-
cation. ... In connection with the hearing, the defendant and the United 
States shall be entitled to assistance of counsel, compulsory process, and 
cross-examination of such witnesses as appear at the hearing. A duly 
authenticated copy of a former judgment or commitment shall be prims. 
facie evidence of such former judgment or commitment. If it appears by 
a preponderance of the information, including information submitted dur-
ing the trial of such felony and the sentencing hearing and so much of the 
presentence report as the court relies upon, that the defendant is a dan-
gerous special offender, the court shall sentence the defendant to imprison-
ment for an appropriate term not to exceed twenty-five years and not 
disproportionate in severity to the maximum term otherwise authorized by 
law for such felony. Otherwise it shall sentence the defendant in accord-
ance with the law prescribing penalties for such felony. The court shall 
place in the record its findings, including an identification of the informs 
tion relied upon in making such findings, and its reasons for the sentence 
imposed.

“(e) A defendant is a special offender for purposes of this section if—

“(3) such felony was, or the defendant committed such felony in fur-
therance of, a conspiracy with three or more other persons to engage in a 
pattern of conduct criminal under applicable laws of any jurisdiction, and 
the defendant did, or agreed that he would, initiate, organize, plan, finance, 
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take that sentence to the Court of Appeals for review, 
§ 3576.2 The issue presented by this case is whether § 3576, 

direct, manage, or supervise all or part of such conspiracy or conduct, or 
give or receive a bribe or use force as all or part of such conduct.

. . For purposes of paragraphs (2) and (3) of this subsection, criminal 
conduct forms a pattern if it embraces criminal acts that have the same 
or similar purposes, results, participants, victims, or methods of commis-
sion, or otherwise are interrelated by distinguishing characteristic [s] and 
are not isolated events.

“(f) A defendant is dangerous for purposes of this section if a period 
of confinement longer than that provided for such felony is required for 
the protection of the public from further criminal conduct by the 
defendant.”

2 Section 3576 reads in full as follows:
“With respect to the imposition, correction, or reduction of a sentence 

after proceedings under section 3575 of this chapter, a review of the 
sentence on the record of the sentencing court may be taken by the de-
fendant or the United States to a court of appeals. Any review of the 
sentence taken by the United States shall be taken at least five days before 
expiration of the time for taking a review of the sentence or appeal of 
the conviction by the defendant and shall be diligently prosecuted. The 
sentencing court may, with or without motion and notice, extend the time 
for taking a review of the sentence for a period not to exceed thirty days 
from the expiration of the time otherwise prescribed by law. The court 
shall not extend the time for taking a review of the sentence by the United 
States after the time has expired. A court extending the time for taking 
a review of the sentence by the United States shall extend the time for 
taking a review of the sentence or appeal of the conviction by the defend-
ant for the same period. The taking of a review of the sentence by the 
United States shall be deemed the taking of a review of the sentence and 
an appeal of the conviction by the defendant. Review of the sentence 
shall include review of whether the procedure employed was lawful, the 
findings made were clearly erroneous, or the sentencing court’s discretion 
was abused. The court of appeals on review of the sentence may, after 
considering the record, including the entire presentence report, information 
submitted during the trial of such felony and the sentencing hearing, and 
the findings and reasons of the sentencing court, affirm the sentence, 
impose or direct the imposition of any sentence which the sentencing 
court could originally have imposed, or remand for further sentencing 
proceedings and imposition of sentence, except that a sentence may 
be made more severe only on review of the sentence taken by the United
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authorizing the United States so to appeal, violates the Dou- 
ble Jeopardy Clause’ of the Fifth Amendment of the 
Constitution.*

States and after hearing. Failure of the United States to take a review 
of the imposition of the sentence shall, upon review taken by the United 
States of the correction or reduction of the sentence, foreclose imposition 
of a, sentence more severe than that previously imposed. Any withdrawal 
or dismissal of review of the sentence taken by the United States shall 
foreclose imposition of a sentence more severe than that reviewed but 
shah not otherwise foreclose the review of the sentence or the appeal of 
the conviction. The court of appeals shaU state in writing the reasons for 
its disposition of the review of the sentence. Any review of the sentence 
taken by the United States may be dismissed on a showing of abuse of 
the nght of the United States to take such review.”

1188 a twhl b 21 U' S- Q §849<h)- This was enacted 
as §409 (h) of the Comprehensive Drug Abuse Prevention and Control 
Act of 1970, Pub. L. 91-513, 84 Stat. 1266.

8 “[N]or shaU any person be subject for the same offence to be twice 
put m jeopardy of life or limb . . ." U. S. Const., Arndt. 5.

4 Academic and professional commentary on the general issue is divided. 
For conclusions that prosecution appeals of sentences do not violate the 
Double Jeopardy Clause, see Westen, The Three Faces of Double Jeop-
ardy: Reflections on Government Appeals of Criminal Sentences, 78 Mich. 
L. Rev. 1001 (1980); Stern, Government Appeals of Sentences: A Con-
stitutional Response to Arbitrary and Unreasonable Sentences, 18 Am 
Cnm. L. Rev. 51 (1980); Dunsky, The Constitutionality of Increasing 
Sentences on Appellate Review, 69 J. Crim. L. & Criminology 19 (1978). 
For conclusions that such appeals are unconstitutional, see Spence The 
Federal Criminal Code Reform Act of 1977 and Prosecutorial Appeal of 
Sentences: Justice or Double Jeopardy?, 37 Md. L. Rev. 739 (1978); 
Freeman & Earley, United States v. DiFrancesco: Government Appeal of 
Sentences, 18 Am. Crim. L. Rev. 91 (1980); Note, 63 Va. L. Rev. 325 
(1977); Report on Government Appeal of Sentences, 35 Bus. Lawyer 617, 
624-628 (1980). At least one commentator-witness some time ago re-
garded the answer to the constitutional issue as “simply unclear.” Low, 
Special Offender Sentencing, 8 Am. Crim. L. Q. 70, 91 (1970) (reprint 
of statement submitted at Hearings on S. 30 et al. before the Subcommit-
tee on Criminal Laws and Procedures of the Senate Committee on the 
Judiciary, 91st Cong., 1st Sess., 184, 197 (1969)).

See also ABA Standards for Criminal Justice 20-1.1 (d), and appended 
commentary, pp. 20-7 through 20-13 (2d ed. 1980).
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I
At a 1977 jury trial in the United States District Court 

for the Western District of New York, respondent Eugene 
DiFrancesco was convicted of conducting the affairs of an 
enterprise through a pattern of racketeering activity, and of 
conspiring to commit that offense, in violation of 18 U. S. C. 
§§ 1962 (c) and (d).5 At another jury trial in 1978—before 
a different judge in the same District—based on an indict-
ment returned prior to the racketeering indictment, respond-
ent was convicted of damaging federal property, in violation 
of 18 U. S. C. § 1361, of unlawfully storing explosive ma-
terials, in violation of 18 U. S. C. § 842 (j), and of conspiring 
to commit those offenses, in violation of 18 U. S. C. § 371.6

Respondent was first sentenced, in March 1978, on his con-
victions at the later trial. He received eight years on the 
charge for damaging federal property and five years on the 
conspiracy charge, these sentences to be served concurrently, 
and one year on the unlawful storage charge, to be served 
consecutively to the other sentences. This made a total of 
nine years’ imprisonment. In April, respondent was sen-
tenced as a dangerous special offender under § 3575 to two 
10-year terms on the racketeering counts upon which he was 
convicted at the earlier trial; the court specified that these 
sentences were to be served concurrently with each other and 
with the sentences imposed in March. The dangerous special

5 The maximum punishment for a violation of § 1962 is a fine of not 
more than $25,000 or imprisonment for not more than 20 years, or both, 
plus specified forfeitures. § 1963.

6 Section 1361 specifies that the maximum punishment for its violation, 
if the damage exceeds $100, is a fine of not more than $10,000 or imprison-
ment for not more than 10 years, or both. The maximum punishment for 
a violation of § 842 (j) is a fine of not more than $1,000 or imprisonment 
for not more than one year, or both. § 844 (b). Section 371 specifies that 
the maximum punishment for its violation, when the offense that is the 
object of the conspiracy is not a misdemeanor, is a fine of not more than 
$10,000 or imprisonment of not more than five years, or both.
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offender charge and sentences thus resulted in additional 
punishment of only about a year.

Respondent appealed the respective judgments of convic-
tion to the Court of Appeals for the Second Circuit, and the 
United States sought review, under § 3576, of the sentences 
imposed upon respondent as a dangerous special offender. 
The Court of Appeals unanimously affirmed the judgments of 
conviction. By a divided vote, however, that court dismissed 
the Government’s appeal on double jeopardy grounds. 604 
F. 2d 769 (1979). The two judges in the majority thus did 
not address the merits of the special offender issue. The 
third judge, while agreeing that the Government’s appeal was 
to be dismissed, based that conclusion not on constitutional 
grounds, as did the majority, but on the grounds that §§ 3575 
and 3576 were inapplicable to the facts of the case. 604 F. 
2d, at 787.7 Because of the importance of the constitutional 
question, we granted the Government’s petition for certiorari, 
which confined itself to that single issue. 444 U. S. 1070 
(1980). Respondent has not filed a cross-petition.

II
At the earlier racketeering trial, the evidence showed that 

respondent was involved in an arson-for-hire scheme in the 
Rochester, N. Y., area that was responsible for at least eight 
fires between 1970 and 1973; that the ring collaborated with 
property owners to set fire to buildings in return for shares 
of the insurance proceeds; and that insurers were defrauded 
of approximately $480,000 as a result of these fires. At the 
second trial, the evidence showed that respondent partici-

7 The applicability of §§3575 and 3576 to this respondent, the issue 
upon which the concurring judge rested his conclusion, is not before us. 
The majority of the Court of Appeals observed, in passing, that the trial 
C°U7Qn y cou^ ^nd that the statute was applicable.” 604 F. 2d 
at 780-781, n. 13. In any event, the issue may be considered, if there is 
any reason for so doing, on remand,
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pated in the 1970 “Columbus Day bombings,” including the 
bombing of the federal building at Rochester.

Prior to the first trial, the Government, in accordance with 
§ 3575 (a), filed with the trial court a notice alleging that 
respondent was a dangerous special offender. This notice 
recited the Government’s intention to seek enhanced sen-
tences on the racketeering counts in the event respondent 
was convicted at that trial. After respondent was found 
guilty, a dangerous special offender hearing, pursuant to 
§ 3575 (b), was held. At the hearing, the Government relied 
upon the testimony adduced at the trial and upon public 
documents that attested to other convictions of respondent 
for the Columbus Day bombings, for loansharking, and for 
murder. App. 27-28, 30. The defense offered no evidence. 
It conceded the validity of the public records, id., at 31-32, 
but objected to any consideration of the murder offense be-
cause that conviction had been vacated on appeal. Id., at 
28-29.

The District Court made findings of fact and ruled that 
respondent was a dangerous special offender within the mean-
ing of the statute. The findings set forth respondent’s crim-
inal record and stated that that record revealed “virtually 
continuous criminal conduct over the past eight years, in-
terrupted only by relatively brief periods of imprisonment 
in 1975, 1976 and 1977.” Id., at 41. The court found, in 
addition, that respondent’s “criminal history, based upon 
proven facts, reveals a pattern of habitual and knowing crim-
inal conduct of the most violent and dangerous nature against 
the lives and property of the citizens of this community. It 
further shows the defendant’s complete and utter disregard 
for the public safety. The defendant, by virtue of his own 
criminal record, has shown himself to be a hardened habitual 
criminal from whom the public must be protected for as 
long a period as possible. Only in that way can the public 
be protected from further violent and dangerous criminal
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conduct by the defendant.” Id., at 43.8 The court there-
upon sentenced respondent under § 3575 (b) to the concurrent 
10-year terms hereinabove described. App. 45-46.

The United States then took its appeal under § 3576, claim-
ing that the District Court abused its discretion in imposing 
sentences that amounted to additional imprisonment of re-
spondent for only one year, in the face of the findings the 
court made after the dangerous special offender hearing.9

8 The court then summarized its findings and set forth its conclusion 
as follows:

sum> this Court, on the basis of the facts above, finds that the 
defendant was over the age of 21 years when the crimes for which he 
stands convicted were committed; that the defendant stands convicted 
of two felonies; that one felony was committed in furtherance of a con-
spiracy (18 U. S. C. 1962 (c)); that the other felony was itself a con-
spiracy (18 U. S. C. 1962 (d)); that the conspiracy and the substantive 
enme involved at least four persons other than the defendant . . .; 
that the conspiracy and the substantive crime was to engage in a 
pattern of conduct which was criminal under the laws of the State of 
New York (New York Penal Code, Article 150) and of the United States 
(18 U. S. C. 1341); that the defendant did initiate, organize, plan, direct, 
manage and supervise at least part of the conspiracy and the substantive 
criminal acts; [and that confinement of the defendant for a period longer 
than that provided for violation of 18 U. S. C. 1962 (c) or 1962 (d) is 
required for the protection of the public from further criminal conduct 
by the defendant.]

“WHEREFORE, it is the finding of this Court that the defendant 
Eugene DiFrancesco, having been convicted of two felony charges before 
this Court on October 31, 1977, and having been over the age of 21 years 
at the time of the conunission of those felonies is a dangerous special 
offender within the meaning of sections 3575 (e) (3) and 3575 (f) of Title 18 
of the United States Code, and therefore subject to the sentencing provi-
sions of section 3575 (b) of Title 18 of the United States Code.” App. 
43-44.
The bracketed phrase is in the findings as typed, but a line has been drawn 
through it in ink by hand. No persuasive explanation for this deletion, if 
it is one, has been offered this Court.

9 It was indicated at oral argument, Tr. of Oral Arg. 5, 37, 39, and in one 
of the briefs, Brief for Respondent 12, as well as in the opinion of the
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The dismissal of the Government’s appeal by the Court of 
Appeals rested specifically upon its conclusion, which it de-
scribed as “inescapable,” that “to subject a defendant to the 
risk of substitution of a greater sentence, upon an appeal by 
the government, is to place him a second time fin jeopardy of 
life or limb.’ ” 604 F. 2d, at 783.

Ill
While this Court, so far as we are able to ascertain, has 

never invalidated an Act of Congress on double jeopardy 
grounds, it has had frequent occasion recently to consider 
and pass upon double jeopardy claims raised in various con-
texts. See United States v. Jom, 400 U. S. 470 (1971),-' 
Colten v. Kentucky, 407 U. S. 104 (1972); Illinois v. Somer-
ville, 410 U. S. 458 (1973); Chaffin v. Stynchcombe, 412 U. S. 
17 (1973); United States v. Wilson, 420 U. S. 332 (1975); 
United States v. Jenkins, 420 U. S. 358 (1975); Serfass v. 
United States, 420 U. S. 377 (1975); Breed v. Jones, 421 
U. S. 519 (1975); United States v. Dinitz, 424 U. S. 600 
(1976); Ludwig v. Massachusetts, 427 U. S. 618 (1976); 
United States v. Martin Linen Supply Co., 430 IT. S. 564 
(1977); Lee v. United States, 432 U. S. 23 (1977); Arizona 
v. Washington, 434 U. S. 497 (1978); Burks v. United States, 
437 U. S. 1 (1978); Greene v. Massey, 437 U. S. 19 (1978); 
Crist v. Bretz, 437 U. S. 28 (1978); Sanabria v. United States, 
437 U. S. 54 (1978); United States v. Scott, 437 U. S. 82

Court of Appeals, 604 F. 2d, at 781, and n. 17, that this is the first case 
in which the United States specifically has sought review of a sentence 
under §3576. Inasmuch as the statute was enacted a decade ago, this 
fact might be said to indicate either little use of the special offender statute 
by the United States, or prosecutorial concern about its constitutionality, 
or that federal trial judges are imposing sufficiently severe sentences on 
special offenders to make review unnecessary. No definitive explanation, 
however, has been offered. An attempt on the part of this Court to 
explain the nonuse of the statute would be speculation, and we shall not 
indulge in it.
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(1978); Swisher v. Brady, 438 U. S. 204 (1978); Whalen v. 
United States, 445 U. S. 684 (1980); Illinois v. Vitale, 447 
U. S. 410 (1980).

These cited cases are the additions of just the past decade 
to the less numerous list of well-known double jeopardy de-
cisions of past years. Among those earlier cases are United 
States v. Perez, 9 Wheat. 579 (1824); Ex parte Lange, 18 
Wall. 163 (1874), United States v. Ball, 163 U. S. 662 (1896) ; 
Kepner v. United States, 195 U. S. 100 (1904); Green v. 
United States, 355 U. S. 184 (1957); Fong Foo v. United 
States, 369 U. S. 141 (1962); Downum v. United States, 372 
U. S. 734 (1963); United States v. Tateo, 377 U. S 463 
(1964).

That the Clause is important and vital in this day is dem-
onstrated by the host of recent cases. That its application 
has not proved to be facile or routine is demonstrated by 
acknowledged changes in direction or in emphasis. See, e. g., 
United States v. Scott, supra, overruling United States v. 
Jenkins, supra; and Burks v. United States, 437 U. S., at 18, 
overruling, at least in part, certain prior cases in the area. 
See also Note, 24 Minn. L. Rev. 522 (1940); Westen & 
Drubel, Toward a General Theory of Double Jeopardy, 1978 
S. Ct. Rev. 81, 82. Nonetheless, the following general prin-
ciples emerge from the Court’s double jeopardy decisions and 
may be regarded as essentially settled:

_ The general design of the Double Jeopardy Clause of the 
Fifth Amendment is that described in Green v. United States:

The constitutional prohibition against ‘double jeop-
ardy’ was designed to protect an individual from being 
subjected to the hazards of trial and possible conviction 
more than once for an alleged offense. . . . The under-
lying idea, one that is deeply ingrained in at least the 
Anglo-American system of jurisprudence, is that the 
State with all its resources and power should not be 
allowed to make repeated attempts to convict an individ-
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ual for an alleged offense, thereby subjecting him to 
embarrassment, expense and ordeal and compelling him 
to live in a continuing state of anxiety and insecurity, 
as well as enhancing the possibility that even though 
innocent he may be found guilty.” 355 U. S., at 187-188.

See also Serfass v. United States, 420 U. S., at 387-388; 
Crist v. Bretz, 437 U. S., at 35. This concept has ancient 
roots centering in the common-law pleas of autre fois acquit, 
autre fois convict, and pardon, 4 W. Blackstone, Commen-
taries 329-330 (1st ed. 1769), and found expression in the 
legal tradition of colonial America. See Green v. United 
States, 355 U. S., at 187; id., at 200 (dissenting opinion); 
United States v. Wilson, 420 U. S., at 339-342; United States 
v. Scott, 437 U. S., at 87.

—The stated design, in terms of specific purpose, has been 
expressed in various ways. It has been said that “a” or “the” 
“primary purpose” of the Clause was “to preserve the finality 
of judgments,” Crist v. Bretz, 437 U. S., at 33, or the “integ-
rity” of judgments, United States v. Scott, 437 U. S., at 92. 
But it has also been said that “central to the objective of the 
prohibition against successive trials” is the barrier to “afford-
ing the prosecution another opportunity to supply evidence 
which it failed to muster in the first proceeding.” Burks v. 
United States, 437 U. S., at 11; Swisher v. Brady, 438 U. S., 
at 215-216. Implicit in this is the thought that if the Gov-
ernment may reprosecute, it gains an advantage from what 
it learns at the first trial about the strengths of the defense 
case and the weaknesses of its own. See United States n . 
Scott, 437 U. S., at 105, n. 4 (dissenting opinion); United 
States v. Wilson, 420 U. S., at 352.

Still another consideration has been noted:
“Because jeopardy attaches before the judgment be-

comes final, the constitutional protection also embraces 
the defendant’s 'valued right to have his trial completed 
by a particular tribunal.’ ” Arizona v. Washington, 434
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U. S., at 503, quoting from Wade v. Hunter, 336 U S 
684, 689 (1949).

See Swisher v. Brady, 438 U. S., at 214-215: Crist v. Bretz 
437 U. S., at 36.

On occasion, stress has been placed upon punishment:
“It is the punishment that would legally follow the sec-
ond conviction which is the real danger guarded against 
by the Constitution.” Ex parte Lange, 18 Wall., at 173.

—The Court has summarized:
“That guarantee [against double jeopardy] has been 
said to consist of three separate constitutional protec-
tions. It protects against a second prosecution for the 
same offense after acquittal. It protects against a sec-
ond prosecution for the same offense after conviction. 
And it protects against multiple punishments for the 
same offense.” (Footnotes omitted.) North Carolina v. 
Pearce, 395 U. S. 711, 717 (1969).10

See Illinois v. Vitale, 447 U. S., at 415.
—An acquittal is accorded special weight. “The constitu-

tional protection against double jeopardy unequivocally pro-
hibits a second trial following an acquittal,” for the “public 
interest in the finality of criminal judgments is so strong that 
an acquitted defendant may not be retried even though ‘the 
acquittal was based upon an egregiously erroneous founda-
tion.’ See Fong Foo v. United States, 369 U. S. 141, 143. If 
the innocence of the accused has been confirmed by a final 
judgment, the Constitution conclusively presumes that a sec-
ond trial would be unfair.” Arizona v. Washington, 434 U. S., 
at 503. The law “attaches particular significance to an ac-
quittal.” United States v. Scott, 437 U. S., at 91.

This recital is described as this Court’s “favorite saying about double 
jeopardy” and is the subject of comment, not uncritical, in Professor 
Westen’s provocative and thoughtful article, The Three Faces of Double 
Jeopardy: Reflections on Government Appeals of Criminal Sentences 78 
Mich. L. Rev. 1001, 1062-1063 (1980).
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This is justified on the ground that, however mistaken the 
acquittal may have been, there would be an unacceptably high 
risk that the Government, with its superior resources, would 
wear down a defendant, thereby “enhancing the possibility 
that even though innocent he may be found guilty.” Green n . 
United States, 355 U. S., at 188. See also United States v. 
Martin Linen Supply Co., 430 U. S., at 571, 573, n. 12. “[W]e 
necessarily afford absolute finality to a jury’s verdict of ac-
quittal—no matter how erroneous its decision” (emphasis in 
original). Burks v. United States, 437 U. S., at 16.11

—The result is definitely otherwise in cases where the trial 
has not ended in an acquittal. This Court has long recog-
nized that the Government may bring a second prosecution 
where a mistrial has been occasioned by “manifest necessity.” 
United States v. Perez, 9 Wheat, at 580. See Arizona v. 
Washington, 434 U. S., at 514-516; Illinois v. Somerville, 
410 U. S. 458 (1973). Furthermore, reprosecution of a de-
fendant who has successfully moved for a mistrial is not 
barred, so long as the Government did not deliberately seek 
to provoke the mistrial request. United States v. Dinitz, 424 
U. S., at 606-611.

Similarly, where the trial has been terminated prior to a 
jury verdict at the defendant’s request on grounds unrelated 
to guilt or innocence, the Government may seek appellate re-
view of that decision even though a second trial would be 
necessitated by a reversal. See United States v. Scott, 437 
U. S., at 98—99. A fortiori, the Double Jeopardy Clause does 
not bar a Government appeal from a ruling in favor of the 
defendant after a guilty verdict has been entered by the trier 
of fact. See United States v. Wilson, supra; United States v. 
Rojas, 554 F. 2d 938, 941 (CA9 1977); United States v. 
De Garces, 518 F. 2d 1156, 1159 (CA2 1975).

11 Professor Westen describes it succinctly this way:
“The prohibition on retrial following an acquittal is based on a jury’s 
prerogative to acquit against the evidence . . . .” Id., at 1012 1063.
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Finally, if the first trial has ended in a conviction, the dou- 
nL'T1 W gUMantee "imPoses no limitations whatever 
upon the power to retry a defendant who has succeeded in 

first conviction set aside” (emphasis in original).
North. Carolina v. Pearce, 395 U. S, at 720. "It would be a 

p™e md ud /°r s00”*7 to pay were evelT reused 
granted immunity from punishment because of any defect 
sufficient to constitute reversible error in the proceedings lead- 

C0nv!ctl0n-” United States v. Tateo, 377 U. S., at 466 
[T]o require a criminal defendant to stand trial again after 

s”c“ssfulIy mvoked a statutory right of appeal to 
upset his first conviction is not an act of governmental oppres- 
• T Which the Double Jeopardy Clause was
intended to protect. ’ United States v. Scott, 437 U. S., at 91 
There is, however, one exception to this rule: the Double 
Jeopardy Clause prohibits retrial after a conviction has been 
reversed because of insufficiency of the evidence. Burks v. 
united States, supra; Greene v. Massey, 437 U. g., at 24.
D --Where the Clause does apply, “its sweep is absolute ” 
Burks v. United States, 437 U. S., at 11, n. 6.

—The United States “has no right of appeal in a criminal 
case absent explicit statutory authority.” United States v. 
cott, 437 U g., at 84-85. But with the enactment of the 

nrst paragraph of what is now 18 U. S. C. § 3731 by Pub L 
91-644 m 1971, 84 Stat. 1890, permitting a Government ap-
peal m a criminal case except “where the double jeopardy 
clause of the United States Constitution prohibits further 
prosecution,” the Court necessarily concluded that “Congress 
intended to remove all statutory barriers to Government ap-
peals and to allow appeals whenever the Constitution would 
permit. United States v. Wilson, 420 U. S., at 337. See 
also United States v. Scott, 437 U. S., at 85.12

that the Double JeoPardy Clause 
of the Fifth Amendment has application to the States through the Four-
teenth Amendment. Benton v. Maryland, 395 U. S. 784 (1969) • Illinois 
v. Vitale, 447 U. S. 410, 415 (1980). b
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IV
From these principles, certain propositions pertinent to the 

present controversy emerge:
A. The Double Jeopardy Clause is not a complete barrier 

to an appeal by the prosecution in a criminal case. “[W]here 
a Government appeal presents no threat of successive prosecu-
tions, the Double Jeopardy Clause is not offended.” United 
States n . Martin Linen Supply Co., 430 U. S., at 569-570. See 
also United States v. Wilson, 420 U. S., at 342; United States 
v. Scott, supra. From this it follows that the Government’s 
taking a review of respondent’s sentence does not in itself 
offend double jeopardy principles just because its success 
might deprive respondent of the benefit of a more lenient sen-
tence. Indeed, in Wilson and again in Scott the defendant 
had won a total victory in the trial court, for that tribunal 
had terminated the case in a manner that would have allowed 
him to go free. The Government, nevertheless, over the con-
stitutional challenge, was allowed to appeal.

B. The double jeopardy focus, thus, is not on the appeal but 
on the relief that is requested, and our task is to determine 
whether a criminal sentence, once pronounced, is to be ac-
corded constitutional finality and conclusiveness similar to 
that which attaches to a jury’s verdict of acquittal. We con-
clude that neither the history of sentencing practices, nor the 
pertinent rulings of this Court, nor even considerations of 
double jeopardy policy support such an equation.

As has been noted above, the Court has said that the pro-
hibition against multiple trials is the “controlling constitu-
tional principle.” United States v. Wilson, 420 U. S., at 346; 
United States v. Martin Linen Supply Co., 430 U. S., at 569. 
But, of course, the Court’s cases show that even the protection 
against retrial is not absolute. It is acquittal that prevents 
retrial even if legal error was committed at the trial. United 
States v. Ball, 163 U. S. 662 (1896). This is why the “law 
attaches particular significance to an acquittal.” United 
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States v. Scott, 437 U. S„ at 91. Appeal of a sentence, there-
fore, would seem to be a violation of double jeopardy only if 
the original sentence, as pronounced, is to be treated in the 
same way as an acquittal is treated, and the appeal is to be 
treated m the same way as a retrial. Put another way the 
argument would be that, for double jeopardy finality pur-
poses, the imposition of the sentence is an “implied acquittal” 
of any greater sentence. See Van Alstyne, In Gideon’s 
Wake: Harsher Penalties and the “Successful” Criminal An- 
pellant, 74 Yale L. J. 606, 634-635 (1965).

We agree with the Government that this approach does not 
withstand analysis. Any reliance the Court of Appeals may 
have placed on Kepner v. United States, 195 U S 100 
(WO4),1’ is misplaced, for the focus of Kepner was on the 
undesirability of a second trial. There are, furthermore, fun-
damental distinctions between a sentence and an acquittal 
and to fail to recognize them is to ignore the particular signifi. 
cance of an acquittal.

Historically, the pronouncement of sentence has never car-
ried the finality that attaches to an acquittal. The common-
law writs of autre fois acquit and autre fois convict were pro-
tections against retrial. See United States v. Wilson, 420 
U. 8., at 340. Although the distinction was not of great im-
portance early in the English common law because nearly all 
felonies, to which double jeopardy principles originally were 
limited, were punishable by the critical sentences of death or 
deportation, see Comment, Statutory Implementation of Dou-
ble Jeopardy Clauses: New Life for a Moribund Constitu-
tional Guarantee, 65 Yale L. J. 339, 342-343 (1956), it gained 
importance when sentences of imprisonment became common. 
The trial court’s increase of a sentence, so long as it took place

18 While the challenge in Kepner was based not on the Double Jeopardy 
ause, but on a statute extending double jeopardy protection to the 

Phihppmes, this Court has accepted that decision “as having correctly 
stated the relevant double jeopardy principles.” See United States v Wil-
son, 420 U. S. 332, 346, n. 15 (1975).
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during the same term of court, was permitted. This practice 
was not thought to violate any double jeopardy principle. See 
Ex parte Lange, 18 Wall., at 167; id., at 192-194 (dissenting 
opinion); 3 E. Coke, Institutes §438 (13th ed. 1789). See 
also Commonwealth v. Weymouth, 84 Mass. 144 (1861). The 
common law is important in the present context, for our Dou-
ble Jeopardy Clause was drafted with the common-law pro-
tections in mind. See United States v. Wilson, 420 U. S., at 
340-342; Green v. United States, 355 U. S., at 200-201 (dis-
senting opinion). This accounts for the established practice 
in the federal courts that the sentencing judge may recall the 
defendant and increase his sentence, at least (and we venture 
no comment as to this limitation) so long as he has not yet 
begun to serve that sentence. See, e. g., United States v. 
DiLorenzo, 429 F. 2d 216, 221 (CA2 1970), cert, denied, 402 
U. S. 950 (1971); Vincent v. United States, 337 F. 2d 891, 
894 (CA8 1964), cert, denied, 380 U. S. 988 (1965). Thus it 
may be said with certainty that history demonstrates that the 
common law never ascribed such finality to a sentence as 
would prevent a legislative body from authorizing its appeal 
by the prosecution. Indeed, countries that trace their legal 
systems to the English common law permit such appeals. See 
Can. Rev. Stat. §§605 (l)(b) and 748 (b) (ii) (1970), Mar-
tin’s Annual Criminal Code 523, 636 (E. Greenspan ed. 
1979); New Zealand Crimes Act 1961, as amended by the 
Crimes Amendment Act of 1966, 1 Repr. Stat. N. Z. § 383 (2) 
(1979). See M. Friedland, Double Jeopardy 290 (1969).

C. This Court’s decisions in the sentencing area clearly es-
tablish that a sentence does not have the qualities of consti-
tutional finality that attend an acquittal. In Bozza v. United 
States, 330 U. S. 160 (1947), the defendant was convicted of 
a crime carrying a mandatory minimum sentence of fine and 
imprisonment. The trial court, however, sentenced the de-
fendant only to imprisonment. Later on the same day, the 
judge recalled the defendant and imposed both fine and im-
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prisonment. This Court held that there was no double jeop-
ardy. “The Constitution does not require that sentencing 
should be a game in which a wrong move by the judge means 
immunity for the prisoner.” Id., at 166-167. What the 
judge had done “did not twice put petitioner in jeopardy for 
the same offense.” Id., at 167. And in North Carolina v. 
Pearce, 395 U. S. 711 (1969), the Court held that there was no 
absolute constitutional bar to the imposition of a more severe 
sentence on reconviction after the defendant’s successful ap-
peal of the original judgment of conviction. The rule of 
Pearce, permitting an increase of sentence on retrial is a 
“well-established part of our constitutional jurisprudence.” 
Id., at 720. See Chaffin v. Stynchcombe, 412 U. S., at 24. 
See also Stroud v. United States, 251 U. S. 15 (1919). If any 
rule of finality had applied to the pronouncement of a sen-
tence, the original sentence in Pearce would have served as a 
ceiling on the one imposed at retrial.14 While Pearce dealt

14 The principal dissent fails to recognize the import of Pearce. Accord-
ing to that dissent, the “analytic similarity of a verdict of acquittal and 
the imposition of sentence” requires the conclusion that sentences may not 
be increased after imposition without violating the Double Jeopardy Clause. 
Post, at 146. Thus, the imposition of a 10-year sentence where a 25-year 
sentence is permissible is, in the dissent’s view, an implicit acquittal of the 
greater sentence. Ibid. But precisely this argument was unsuccessfully 
advanced by Justices Douglas and Harlan in Pearce. See 395 U. S., at 
726-728, and n. 1 (Douglas, J., concurring); id., at 744-746 (Harlan, J., 
concurring in part and dissenting in part). The majority in Pearce thus 
rejected the notion that the imposition of a sentence less than the mavi- 
mum operates as an implied acquittal of any greater sentence. See id., 
at 720, and n. 16.

Further, the principal dissent’s attempt to distinguish Pearce on the 
grounds that there the imposition of the sentence followed a retrial, rather 
than an appeal, is unconvincing. In Green n . United States, 355 U. S. 184 
(1957), the Court held that a defendant who had been convicted of the lesser 
included offense of second-degree murder at his first trial could not be con-
victed of the greater offense of first-degree murder on retrial; thus, the 
conviction of the lesser included offense operated as an implicit acquittal 
of the greater. Since the defendant sought and obtained a retrial in each
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with the imposition of a new sentence after retrial rather than, 
as here, after appeal, that difference is no more than a “con-
ceptual nicety.” North Carolina v. Pearce, 395 U. S., at 722.

D. The double jeopardy considerations that bar reprosecu-
tion after an acquittal do not prohibit review of a sentence. 
We have noted above the basic design of the double jeopardy 
provision, that is, as a bar against repeated attempts to 
convict, with consequent subjection of the defendant to em-
barrassment, expense, anxiety, and insecurity, and the possi-
bility that he may be found guilty even though innocent. 
These considerations, however, have no significant application 
to the prosecution’s statutorily granted right to review a sen-
tence. This limited appeal does not involve a retrial or ap-
proximate the ordeal of a trial on the basic issue of guilt or 
innocence. Under § 3576, the appeal is to be taken promptly 
and is essentially on the record of the sentencing court. The 
defendant, of course, is charged with knowledge of the statute 
and its appeal provisions, and has no expectation of finality in 
his sentence until the appeal is concluded or the time to 
appeal has expired. To be sure, the appeal may prolong the 
period of any anxiety that may exist, but it does so only for 
the finite period provided by the statute. The appeal is no 
more of an ordeal than any Government appeal under 18 
U. S. C. § 3731 from the dismissal of an indictment or infor-
mation. The defendant’s primary concern and anxiety ob-
viously relate to the determination of innocence or guilt, and 
that already is behind him. The defendant is subject to no 
risk of being harassed and then convicted, although innocent. 
Furthermore, a sentence is characteristically determined in

case, the difference in result reached in Green and Pearce can be explained 
only on the grounds that the imposition of sentence does not operate as 
an implied acquittal of any greater sentence.

Justi ce  Ste ve ns ’ dissent, with its reliance on Justice Harlan’s separate 
opinion in Pearce, concurring in part and dissenting in part, 395 U. 8., at 
744, in effect argues nothing more than that Pearce was wrongly decided. 
We are not inclined to overrule Pearce.
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large part on the basis of information, such as the presentence 
report, developed outside the courtroom. It is purely a judi-
cial determination, and much that goes into it is the result of 
inquiry that is nonadversary in nature.

E. The Double Jeopardy Clause does not provide the de-
fendant with the right to know at any specific moment in time 
what the exact limit of his punishment will turn out to be. 
Congress has established many types of criminal sanctions 
under which the defendant is unaware of the precise extent of 
his punishment for significant periods of time, or even for 
life, yet these sanctions have not been considered to be viola-
tive of the Clause. Thus, there is no double jeopardy protec-
tion against revocation of probation and the imposition of 
imprisonment. See, e. g., Thomas v. United States, 327 F. 2d 
795 (CAIO), cert, denied, 377 U. S. 1000 (1964). There are 
other situations where probation or parole may be revoked 
and sentence of imprisonment imposed. See, e. g., United 
States v. Kuck, 573 F. 2d 25 (CAIO 1978); United States v. 
Walden, 578 F. 2d 966, 972 (CA3 1978), cert, denied, 444 U. S. 
849 (1979); United States v. Jones, 540 F. 2d 465 (CAIO 
1976), cert, denied, 429 U. S. 1101 (1977) ; Dunn v. United 
States, 182 U. S. App. D. C. 261, 561 F. 2d 259 (1977). While 
these criminal sanctions do not involve the increase of a final 
sentence, and while the defendant is aware at the original sen-
tencing that a term of imprisonment later may be imposed, 
the situation before us is different in no critical respect. Re-
spondent was similarly aware that a dangerous special offender 
sentence is subject to increase on appeal. His legitimate ex-
pectations are not defeated if his sentence is increased on 
appeal any more than are the expectations of the defendant 
who is placed on parole or probation that is later revoked.

All this highlights the distinction between acquittals and 
sentences. North Carolina v. Pearce and Bozza v. United 
States demonstrate that the Double Jeopardy Clause does not 
require that a sentence be given a degree of finality that pre-
vents its later increase. Because of the critical difference be-
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tween an acquittal and a sentence, the acquittal cases, such as 
Kepner v. United States, 195 U. S. 100 (1904), and Fong Foo 
n . United States, 369 U. S. 141 (1962), do not require a con-
trary result.

V
We turn to the question whether the increase of a sentence 

on review under § 3576 constitutes multiple punishment in 
violation of the Double Jeopardy Clause. The Court of Ap-
peals found that it did. 604 F. 2d, at 784-787. This conclu-
sion appears to be attributable primarily to that court’s 
extending to an appeal this Court’s dictum in United States 
v. Benz, 282 U. S. 304, 307 (1931), to the effect that the fed-
eral practice of barring an increase in sentence by the trial 
court after service of the sentence has begun is constitutionally 
based.15 The real and only issue in Benz, however, was 
whether the trial judge had the power to reduce a defendant’s 
sentence after service had begun. The Court held that the 
trial court had such power. It went on to say gratuitously, 
however, id., at 307-308, and with quotations from a textbook 
and from Ex parte Lange, 18 Wall., at 167, 173, that the trial 
court may not increase a sentence, even though the increase 
is effectuated during the same court session, if the defendant 
has begun service of his sentence. But the dictum’s source, 
Ex parte Lange, states no such principle. In Lange the trial 
court erroneously imposed both imprisonment and fine, even 
though it was authorized by statute to impose only one or 
the other of these two punishments. Lange had paid the fine 
and served five days in prison. The trial court then resen-
tenced him to a year’s imprisonment. The fine having been 
paid and the defendant having suffered one of the alternative 
punishments, “the power of the court to punish further was 
gone.” Id., at 176. The Court also observed that to impose

15 Somewhat similar dicta are present in Murphy v. Massachusetts, 177 
U. S. 155, 160 (1900), and in the plurality opinion in Reid v. Covert, 354 
U. S. 1, 37-38, n. 68 (1957). The latter is not a double jeopardy case.
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a year’s imprisonment (the maximum) after five days had 
been served was to punish twice for the same offense. Id., at 
175. The holding in Lange, and thus the dictum in Benz, 
are not susceptible of general application. We confine the 
dictum in Benz to Lange’s specific context. Although it 
might be argued that the defendant perceives the length of 
his sentence as finally determined when he begins to serve it, 
and that the trial judge should be prohibited from thereafter 
increasing the sentence, that argument has no force where 
as in the dangerous special offender statute, Congress has 
specifically provided that the sentence is subject to appeal. 
Under such circumstances there can be no expectation of 
imality m the original sentence. See S. Rep. No. 91-617 
p. 97 (1969); Dunsky, The Constitutionality of Increasing 
1^(19^^ RGVieW’ 69 J’ L* &

The guarantee against multiple punishment that has 
evolved m the holdings of this Court plainly is not involved 
in this case. As Ex parte Lange demonstrates, a defendant 
may not receive a greater sentence than the legislature has 
authorized. No double jeopardy problem would have been 
presented m Ex parte Lange if Congress had provided that the 
offense there was punishable by both fine and imprisonment 
even though that is multiple punishment. See Whalen v’ 
United States, 445 U. S., at 688-689; id., at 697-698 (con-
curring opinion). The punishment authorized by Congress 
under §§ 3575 and 3576 is clear and specific and, accordingly, 
does not violate the guarantee against multiple punishment 
expounded by Ex parte Lange.

VI
The conclusion that § 3576 violates neither the guarantee 

against multiple punishment nor the guarantee against multi-
ple trials is consistent with those opinions in which the Court 
has upheld the constitutionality of two-stage criminal pro-
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ceedings. See Ludwig v. Massachusetts, 427 U. 8., at 630- 
632. See also Cotten v. Kentucky, 407 U. 8., at 118-120.16

Swisher v. Brady, 438 U. S. 204 (1978), affords particular 
support and, indeed, precedent for the decision we reach. 
That case concerned a Maryland scheme for the use of a mas-
ter in a Juvenile Court proceeding. The master, after receiv-
ing evidence, concluded that the State had failed to show 
beyond a reasonable doubt that the minor had committed an 
assault and robbery. The master’s recommendation to the 
Juvenile Court set forth that conclusion. The State filed ex-
ceptions, as it was authorized to do under a procedural rule, 
and the minor responded with a motion to dismiss the notice 
of exceptions on the ground that the procedural rule, with its 
provision for a de novo hearing, violated the Double Jeopardy 
Clause. The state courts denied relief. On federal habeas, 
this Court held that the Maryland system did not violate the 
Clause. Important in the decision was the fact that the sys-
tem did not provide the prosecution a “second crack.” Id., at 
216. The record before the master was closed “and additional 
evidence can be received by the Juvenile Court judge only 
with the consent of the minor.” Ibid. The Court also held 
that there was nothing in the procedure that “unfairly sub-
jects the defendant to the embarrassment, expense, and ordeal 
of a second trial. . . .” Ibid. The “burdens are more akin to 
those resulting from a judge’s permissible request for post-

16 We read § 3576 as establishing at the most a two-stage sentencing 
procedure. Indeed, the original bill introduced in Congress specifically 
stated that the sentence was not to be considered final until after disposi-
tion of review or until the expiration of the time for appeal. S. 30, 91st 
Cong., 1st Sess., §3577 (1969); Measures Relating to Organized Crime: 
Hearings on S. 30 et al. before the Subcommittee on Criminal Laws and 
Procedures of the Senate Committee on the Judiciary, 91st Cong., 1st 
Sess., 28r-29 (1969). Congress, however, was advised that this language 
was not needed in order to preserve the constitutionality of the statute, 
and it was omitted. Id., at 196, and n. 18. See 65 Cornell L. Rev. 715, 
730 (1980).
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trial briefing or argument following a bench trial than to the 
‘expense’ of a full-blown second trial.... ” Id., at 217. And 
[t]o the extent the Juvenile Court judge makes supplemental 

findings . . .—either sua sponte, in response to the State’s ex-
ceptions, or in response to the juvenile’s exceptions, and either 
on the record or on a record supplemented by evidence to 
which the parties raise no objection—he does so without vio-
lating the constraints of the Double Jeopardy Clause ” Id 
at 219.

The Court in Swisher characterized the proceedings before 
the master and those before the Juvenile Court judge as a con-
tinuing single process and distinguished the situation in Breed 
v. Jones, 421 U. S. 519 (1975), where it had been held that a 
juvenile was placed twice in jeopardy when, after an adjudi-
catory finding in Juvenile Court, he was transferred to an 
adult criminal court and tried and convicted for the same 
conduct.

Like the Maryland system at issue in Swisher, § 3576 does 
not subject a defendant to a second trial. The Maryland 
system, of course, concerns a master, whereas §3576 con-
cerns a federal trial court. This difference, however, is of no 
constitutional consequence, for the federal trial court has no 
power to impose a final dangerous special offender sentence 
that is not subject to appeal. Section 3576, indeed, is more 
limited in scope than the Maryland procedure in Swisher. 
The federal statute specifies that the Court of Appeals may 
increase the sentence only if the trial court has abused its 
discretion or employed unlawful procedures or made clearly 
erroneous findings. The appellate court thus is empowered 
to correct only a legal error. Under the Maryland procedure 
involved in Swisher, the judge need not find legal error on the 
part of the master; he is free to make a de novo determina-
tion of the facts relating to guilt or innocence. If that is con-
sistent with the guarantee against double jeopardy, as the 
Court held it was, the limited appellate review of a sentence 
authorized by § 3576 is necessarily constitutional.
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The exaltation of form over substance is to be avoided. 
The Court has said that in the double jeopardy context it is 
the substance of the action that is controlling, and not the 
label given that action. See United States v. Martin Linen 
Supply Co., 430 U. S., at 571; United States n . Wilson, 420 
U. S., at 336. Congress could have achieved the purpose of 
§ 3576 by a slightly different statute whose constitutionality 
would be unquestionable. Congress might have provided that 
a defendant found to be a dangerous special offender was to 
receive a specified mandatory term, but that the trial court 
then could recommend a lesser sentence to the court of ap-
peals, which would be free to accept the recommendation or 
to reject it. That scheme would offer no conceivable base for 
a double jeopardy objection. Yet the impact on the defend-
ant would be exactly the same as, and possibly worse than, the 
impact under § 3576 as written. No double jeopardy policy 
is advanced by approving one of these procedures and declar-
ing the other unconstitutional.

It is perhaps worth noting in passing that § 3576 represents 
a considered legislative attempt to attack a specific problem 
in our criminal justice system, that is, the tendency on the 
part of some trial judges “to mete out light sentences in cases 
involving organized crime management personnel.” The 
Challenge of Crime in a Free Society, Report by the Presi-
dent’s Commission on Law Enforcement and Administration 
of Justice 203 (1967). Section 3576 was Congress’ response 
to that plea. See S. Rep. No. 91-617, pp. 85-87 (1969). 
The statute is limited in scope and is narrowly focused on the 
problem so identified. It is not an example of “Government 
oppression” against which the Double Jeopardy Clause stands 
guard. See United States v. Scott, 437 U. S., at 99. It has 
been observed elsewhere that sentencing is one of the areas 
of the criminal justice system most in need of reform. See 
M. Frankel, Criminal Sentences: Law Without Order (1973); 
P. O’Donnell, M. Churgin, & D. Curtis, Toward a Just and
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Effective Sentencing System (1977). Judge Frankel himself 
has observed that the “basic problem” in the present system 
is “the unbridled power of the sentencers to be arbitrary and 
discriminatory.” Frankel, supra, at 49. Appellate review 
creates a check upon this unlimited power, and should lead 
to a greater degree of consistency in sentencing.

We conclude that § 3576 withstands the constitutional chal-
lenge raised in the case before us. The judgment of the 
Court of Appeals is reversed, and the case is remanded for 
further proceedings consistent with this opinion.

It is so ordered.

Justice  Brennan , with whom Justi ce  White , Justi ce  
Marshall , and Justice  Stevens  join, dissenting.

Title 18 U. S. C. § 35761 authorizes the United States to 
appeal2 from a sentence imposed by a federal district judge 
on the ground that the sentence is too lenient and further 
permits the appellate court to increase the severity of the 
initial sentence. The Court holds that § 3576 violates neither

1 Section 3576 states in pertinent part:
[A] review of the sentence on the record of the sentencing court may 

be taken by the defendant or the United States to a court of appeals. . . . 
Review of the sentence shall include review of whether the procedure em- 
ployed was lawful, the findings made were clearly erroneous, or the sen-
tencing court’s discretion was abused. The court of appeals on review of 
the sentence may, after considering the record, including the entire presen-
tence report, information submitted during the trial of such felony and the 
sentencing hearing, and the findings and reasons of the sentencing court, 
affirm the sentence, impose or direct the imposition of any sentence 
which the sentencing court could originally have imposed, or remand for 
further sentencing proceedings and imposition of sentence, except that a 
sentence may be made more severe only on review of the sentence taken 
by the United States and after hearing . . . .”

2 The United States may appeal decisions in a criminal case only if so 
authorized by statute. United States v. Scott, 437 U. S. 82, 84-85 (1978); 
United States v. Sanges, 144 U. S. 310 (1892).
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the prohibition against multiple punishments nor the pro-
hibition against multiple trials embodied in the Double Jeop-
ardy Clause of the Fifth Amendment.3 Because the Court 
fundamentally misperceives the appropriate degree of finality 
to be accorded the imposition of sentence by the trial judge, 
it reaches the erroneous conclusion that enhancement of a 
sentence pursuant to § 3576 is not an unconstitutional multiple 
punishment. I respectfully dissent.

I
The Court acknowledges, as it must, that the Double Jeop-

ardy Clause has two principal purposes: to “protect an in-
dividual from being subjected to the hazards of trial and pos-
sible conviction more than once for an alleged offense,” 
Green v. United States, 355 U. 8. 184, 187 (1957), and to 
prevent imposition of multiple punishments for the same 
offense, North Carolina n . Pearce, 395 U. S. 711, 717 (1969). 
An overriding function of the Double Jeopardy Clause’s pro-
hibition against multiple trials is to protect against multiple 
punishments: “It is the punishment that would legally follow 
the second conviction which is the real danger guarded against 
by the Constitution.” Ex parte Lange, 18 Wall. 163, 173 
(1874).

An unconstitutional punishment need not derive exclusively 
from a second prosecution, but may stem from the imposition 
of more than one sentence following a single prosecution. 
Ex parte Lange, supra, and In re Bradley, 318 U. S. 50 (1943), 
provide examples of unconstitutional multiple punishments 
flowing from a single trial—imprisonment and fine for an 
offense punishable by either imprisonment or fine—but neither 
case purports to exhaust the reach of the Double Jeopardy 
Clause’s prohibition against multiple punishments. Indeed, 
this Court has consistently assumed that an increase in the

3“[N]or shall any person be subject for the same offence to be twice 
put in jeopardy of life or limb . . . .” U. 8. Const., Arndt. 5.



117

UNITED STATES v. DiFRANCESCO

Bre nna n , J., dissenting

145

severity of a sentence subsequent to its imposition—the issue 
presented in this case—also constitutes multiple punishment 
in violation of the Double Jeopardy Clause.4 For example, 
in United States v. Benz, 282 U. S. 304, 307 (1931), the Court 
stated that “[t]he distinction that the court during the same 
term may amend a sentence so as to mitigate the punishment, 
but not so as to increase it [is based] upon the ground that to 
increase the penalty is to subject the defendant to double 
punishment for the same offense . ...”8 Similarly, in Reid 
v. Covert, 354 U. S. 1, 37-38, n. 68 (1957), the Court stated: 
“In Swaim v. United States, 165 U. S. 553, this Court held 
that the President or commanding officer had power to re-
turn a case to a court-martial for an increase in sentence. If 
the double jeopardy provisions of the Fifth Amendment 
were applicable such a practice would be unconstitutional.” 
Although the Benz and Reid statements may be dicta, never-
theless, the Court of Appeals correctly stated that “[a]l- 
though such dicta . . . are not legally binding, their num-
ber and the high authority of their sources offer impressive 
evidence of the strength and prevalence of the view that the 
double jeopardy clause bars an increase in the sentence im-
posed by the district court.” 604 F. 2d 769, 785 (CA2 1979). 
My Brother Rehnquist  only recently noted that “the Double 
Jeopardy Clause as interpreted in Ex parte Lange prevents 
a sentencing court from increasing a defendant’s sentence

4 Under my view of the double jeopardy protection against multiple 
punishments, a sentence may not be increased once a technically correct 
sentence has been imposed. I would distinguish correction of a technically 
improper sentence which the Court has always allowed. See, e. g., Bozza 
v. United States, 330 U. S. 160, 165-167 (1947).

5 The Court dismisses the significance of Benz because it cited Ex parte
Lange, 18 Wall. 163 (1874), which did not present the precise issue on
which, according to the Court, Benz “gratuitously,” ante, at 138, opined.
It is true that Lange raised an issue somewhat different from Benz, but 
Lange did decide a question of unconstitutional multiple punishment, 
Benz’ citation of Lange, then, was entirely appropriate.
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for any particular statutory offense, even though the second 
sentence is within the limits set by the legislature.” Whalen 
v. United States, 445 U. S. 684, 703 (1980) (dissenting 
opinion).

II
Not only has the Court repeatedly said that sentences may 

not be increased after imposition without violating the double 
jeopardy prohibition against multiple punishments, but the 
analytic similarity of a verdict of acquittal and the imposition 
of sentence requires this conclusion. A verdict of acquittal 
represents the factfinder’s conclusion that the evidence does 
not warrant a finding of guilty. United States v. Martin 
Linen Supply Co., 430 U. S. 564, 572 (1977). Similarly, a 
guilty verdict of second-degree murder where the charge to the 
jury permitted it to find the defendant guilty of first-degree 
murder represents the factfinder’s implicit finding that the 
facts do not warrant a first-degree murder conviction. Thus, 
a retrial on first-degree murder is constitutionally impermis- 
sible. Green v. United States, supra; see Price v. Georgia, 
398 U. S. 323 (1970). The sentencing of a convicted crim-
inal is sufficiently analogous to a determination of guilt 
or innocence that the Double Jeopardy Clause should pre-
clude government appeals from sentencing decisions very 
much as it prevents appeals from judgments of acquittal. 
The sentencing proceeding involves the examination and eval-
uation of facts about the defendant, which may entail the 
taking of evidence, and the pronouncement of a sentence. 
Thus, imposition of a 10-year sentence where a 25-year sen-
tence is permissible under the sentencing statute constitutes a 
finding that the facts justify only a 10-year sentence and that 
a higher sentence is unwarranted. In both acquittals and 
sentences, the trier of fact makes a factual adjudication that 
removes from the defendant’s burden of risk the charges of 
which he was acquitted and the potential sentence which he 
did not receive. Unless there is a basis for according greater
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finality6 to acquittals, whether explicit or implicit, than to 
sentences, the Court’s result is untenable.7

The Court proffers several reasons why acquittals and sen-
tences should be treated differently. None of them is per-
suasive. First, the Court suggests that common-law historical 
evidence supports its distinction between the finality accorded 
to verdicts and to sentences. Ante, at 133-134. The Court’s 
observation that the “common-law writs of autre fois acquit 

. c°nmct were protections against retrial,” ante,
niw 33’1S faCt d0es not dispose of the additional
purpose of the Double Jeopardy Clause to prevent multiple 
punishments of the sort authorized by §3576. Moreover 
the practice of increasing a sentence “so long as it took place 
during the same term of court,” ante, at 13^-134 or “so long 
as [the defendant1 has not yet begun to serve that sentence,” 
ante, at 134, has never been sanctioned by this Court.

6 The finality accorded sentences has been recognized in other contexts 
Stat^302 U' S' 2U’ 212 <1937> (Sentence is appeal^ 

y-defendant notwithstanding suspension of execution “Final jude- 
ment in a criminal case means sentence. The sentence is the judgment") • 
see Corey v. United States, 375 U. S. 169 (1963) J Km >,

'The Court suggests that “[t]he law ‘attaches particular significance to
91 mTJto “ a‘ 129-> qUOti“g UniM States v' Seott’ 437 U- 
of aXw no y ordabsolute finality a puy’s 
ot acquittal—no matter how erroneous its decision,’ ” ante, at 130 quoting 
Burfa V. United States, 437 U. 8. 1, 16 (1978) (emphasis in original) si 
acquittaTbv tn"a‘l d^ 36L7' S; M1’143 (1962) (^ted^eriiet of 
acquittal by trial judge m middle of jury trial is entitled to finality and 
ous fo™Z?on”)y e7.though an egregiously errom>
ous toundat on ). That explains in part the result reached in United 
States V. Wdson, 420 U. 8. 332 (1975), which allowed an apXe Zrt 
to reinstate a guilty verdict which was nullified by the trial fudge’s pos2 
verdict dismissal of the indictment. Wilson involved correction of an 
w mlsfS'T' an already existing fact adjudication. How- 
ver, under §3576, there is no fact adjudication for the court of appeals 
XZT TO n ?UrP0Se °f ‘he aPPea‘iS *° tocrease the defenda^s 

jPpeUate court would have to make its own fact deter-
mination and judgment as to the defendant’s proper sentence.
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Second, the Court posits that the Government’s right to 
appeal a final sentence imposed by a trial judge “is different 
in no critical respect,” ante, at 137, from parole and probation 
revocation, an extraordinary statement that overlooks obvious 
differences between the proceedings. A defendant knows after 
sentencing the maximum length of time he may serve, a 
maximum which can only be shortened by parole or proba-
tion. On the other hand, since parole and probation by 
definition are conditional, a defendant is on notice from the 
outset that a breach of those conditions may result in revoca-
tion of beneficial treatment. At the very worst from the 
defendant’s point of view, the original sentence may be rein-
stated. Furthermore, revocation of parole or probation only 
results from a change in circumstance subsequent to the 
grant of parole or probation. Here the Government’s appeal 
of sentence is not predicated on a defendant’s activity since 
imposition of the original sentence, and the Government 
would be unlikely to present evidence of such activity.

Third, the Court argues that Congress could have provided 
that dangerous special offenders be sentenced to a specified 
mandatory term that could then be reduced on appeal by the 
court of appeals. Ante, at 142. The Court thus concludes 
that striking down § 3576 would elevate “form over substance” 
since Congress could have obtained the same result sought by 
§ 3576 “by a slightly different statute whose constitutionality 
would be unquestionable.” Ante, at 142. This is a strange 
conclusion, for we must review statutes as they are written, 
not as they might have been written. In any event, the 
Court’s hypothetical legislation is not “slightly different,” but 
substantially different from § 3576: it would create a wholly 
unprecedented change in the relationship between trial and 
appellate courts. As long as Congress retains the present 
court structure in which the sentences of trial courts are final 
judgments, the “form” as well as the “substance” of the law 
militate against Government appeals in this situation.

Fourth, and apparently central to the Court’s refusal to
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accord finality to sentences is its faulty characterization of 
the sentencing phase of a criminal prosecution. Although the 
Court acknowledges that the double jeopardy guarantee is at 
least in part directed at protecting the individual from gov-
ernment oppression and undue embarrassment, expense, 
anxiety, and insecurity, Green v. United States, 355 U. S., at 
187,8 it reaches the startling conclusion that “[t]his limited 
appeal,” ante, at 136, exposes the defendant to minimal incre-
mental embarrassment and anxiety because “the determination 
ot innocence or guilt... is already behind him.” Ibid. I be-
lieve that the Court fundamentally misunderstands the im-
port to the defendant of the sentencing proceeding.

I suggest that most defendants are more concerned with 
how much tune they must spend in prison than with whether 
their record shows a conviction. This is not to say that the 
ordeal of trial is not important. And obviously it is the con-
viction itself which is the predicate for time in prison. But 
clem-ty, the defendant does not breathe a sigh of relief once 
he has been found guilty. Indeed, an overwhelming number 
of criminal defendants are willing to enter plea bargains in 
order to keep their time in prison as brief as possible.8

Another purpose of the Double Jeopardy Cause is to prevent “en- 
“y that even thou«h innocent, [a defendant] may be 

found guilty. Green v. United States, 355 U. 8, at 188. ’ A simi- 
“ apphes with respect to sentencing. Repeated attempts at sen- 
^1^1 . V ? C “ ™iustifiabIy harsh sentence as repeated

r7 ‘ “ unwarranted «”il‘y verdict. In both in-
Government seeks a second opportunity to present evidence it 

ould have printed in the first instance. Buries v. United States, supra, 
r ’J U' S’.C' § 3576 (“The court °f ORPoals . . . may ... remand 

• 1^7 s™ten™g proceedings and imposition of sentence”).
United 12 ”ontha “ding June 30, 1979, of 32,913 convictions in the 
Umted States District Courts, 27,295 were by guilty plea and by plea of 

of the Director of the Administrative 
Office of the United States Courts 286 (1979).

Under the Court’s view, there might be no double jeopardy bar against 
a Government appeal from the sentence meted out pursuant to a^uilty 
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Surely, the Court cannot believe then that the sentencing 
phase is merely incidental and that defendants do not suffer 
acute anxiety. To the convicted defendant, the sentencing 
phase is certainly as critical as the guilt-innocence phase. To 
pretend otherwise as a reason for holding 18 U. S. C. § 3576 
valid is to ignore reality.

The Court’s contrary view rests on the circular notion that 
the defendant “has no expectation of finality in his sentence 
until the [Government] appeal [pursuant to § 3576] is con-
cluded or the time to appeal has expired.” Ante, at 136. That 
is, the very statute which increases and prolongs the defend-
ant’s anxiety alleviates it by conditioning his expectations. 
Logically extended, the Court’s reasoning could lead to the 
conclusion that the Double Jeopardy Clause permits Govern-
ment appeals from verdicts of acquittal.10 If the purpose of 
insulating the verdict of acquittal from further proceedings 
is, at least in part,11 out of concern that defendants not be 
subjected to Government oppression, the Congress could dis-
pose of this objection by a statute authorizing the Govern-
ment to appeal from verdicts of acquittal. Under the Court’s 
view, such a statute would “charge” the defendant “with 
knowledge” of its provisions and thus eradicate any expecta-
tion of finality in his acquittal.

Finally, the Court attempts to differentiate the finality of 
acquittals from the finality of sentences through reliance on 
North Carolina v. Pearce, 395 U. S. 711 (1969), and Swisher 
v. Brady, 438 U. S. 204 (1978). Neither decision supports 
the Court’s result. In Pearce, the Court allowed the imposi-

plea. While defendants might bargain with prosecutors over the latter’s 
appellate rights, that possibility is irrelevant for determining the double 
jeopardy consequences of an appeal from a sentence imposed pursuant 
to a plea bargain.

10 The Court, of course, acknowledges that verdicts of acquittal are not 
appealable.

11 Finality is also accorded to acquittals to protect against retrials lead-
ing to erroneous guilty verdicts. See n. 8, supra.
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tion of a longer sentence upon retrial following appellate re-
versal of the defendant’s conviction. Our holding rested 
ultimately upon the premise that the original conviction 

has, at the defendant’s behest, been wholly nullified and the 
slate wiped clean.” 395 U. 8, at 721. But Pearce allowed 
imposition of a longer sentence because sentencing followed 
a retrial rather than an appeal.*2 It is the fact of the retrial 
itself that gives the trial court power to impose a new sen-
tence up to the statutory maximum. As Pearce observed, 
there is a difference between “increases in existing sentences’’ 
and “the imposition of wholly new sentences after wholly new 
trials. Id., at 722. Since the Government does not argue 
t at it is entitled to a new trial, Pearce provides no support 
for.enhancement of an already existing sentence on appeal.

The Court’s reliance on Swisher v. Brady, supra, is simi-
larly misplaced. There, the Court upheld a Maryland rule 
allowing juvenile court judges to set aside proposed findings 
and recommendations of masters and to hold de novo pro-
ceedings that could ultimately lead to a harsher result for 
the juveniles. But Swisher is critically different from this 
case because the master under Maryland law had no authority 
to adjudicate facts or to impose a sentence, but could merely 

12 The reason for allowing retrials following reversal of convictions rests 
on a legitimate concern for the “sound administration of justice. Corre-
sponding to the right of an accused to be given a fair trial is the societal 
interest in punishing one whose guilt is clear after he has obtained such a 
trial. It would be a high price indeed for society to pay were every 
accused granted immunity from punishment because of any defect suffi-
cient, to constitute reversible error in the proceedings leading to convic-
tion. United States v. Tateo, 377 U. S. 463, 466 (1964). Appeals of 
sentences by the Government pursuant to §3576 do not implicate the 
considerations identified in Tateo. Section 3576 authorizes appeals of 
sentences which, in the Government’s view, are simply too low. Indeed 
as the court below noted, respondent was sentenced to 10 years’ imprison-
ment and had already begun serving his sentence. There was no pos-
sibility here, therefore, that respondent would be “granted immunity from 
punishment.” 377 U. S., at 466.
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transmit the results of his investigation to the trial judge for 
the latter’s review.13 Here, by contrast, the federal district 
judge had full power to conduct a trial to a conclusion of 
guilt or innocence and then to impose a final sentence upon 
the defendant if convicted. Merely because § 3576 provides 
the Government with appellate rights does not convert the 
judge’s imposition of sentence into a mere recommendation.

Ill
Because the Court has demonstrated no basis for differ-

entiating between the finality of acquittals and the finality 
of sentences, I submit that a punishment enhanced by an 
appellate court is an unconstitutional multiple punishment.14 
To conclude otherwise, as the Court does, is to create an 
exception to basic double jeopardy protection which, if car-
ried to its logical conclusion,15 might not prevent Congress, 
on double jeopardy grounds, from authorizing the Govern-
ment to appeal verdicts of acquittal. Such a result is plainly 
impermissible under the Double Jeopardy Clause.

I, therefore, dissent.

Justice  Stevens , dissenting.
While I join Justice  Brennan ’s dissent, I also note that 

neither today nor in its opinion in North Carolina v. Pearce,

13 Moreover, in Swisher, no evidence could be introduced once the pro-
ceeding before the master was terminated, unless the juvenile consented to 
the introduction of additional evidence. By contrast, § 3576 contemplates 
additional evidentiary proceedings in connection with appellate review of 
sentences. See nn. 1 and 8, supra.

14 Similarly, subsequent fact adjudication by the court of appeals or by 
the district court on remand to it for an evidentiary hearing pursuant to 
18 U. S. C. § 3576 is akin to an unconstitutional second trial following a 
verdict of acquittal.

15 Under the Court’s view, there is no double jeopardy bar to imposition 
of additional punishment by an appellate court after the defendant has 
completed service of the sentence imposed by the trial court, although such 
an outcome is not contemplated by § 3576 as presently drafted and would 
presumably violate due process in any event.



117

UNITED STATES v. DiFRANCESCO

Ste ve ns , J., dissenting

153

395 U. S. 711 (1969), has the Court adequately responded to 
Justice Harlan’s powerful analysis of the double jeopardy 
issue in that case. Id., at 744-751 (concurring in part and 
dissenting in part). Its purported response in Pearce—that 
although the rationale for allowing a more severe punishment 
after a retrial “has been variously verbalized, it rests ulti-
mately upon the premise that the original conviction has, at 
the defendant’s behest, been wholly nullified,” id., at 720- 
721—clearly has no application to the question whether a 
more severe sentence may be imposed at the prosecutor's 
behest when the original conviction has not been nullified.

The straightforward analysis by Justice Harlan is worthy 
of emphasis:

“Every consideration enunciated by the Court in sup-
port of the decision in Green [v. United States, 355 U. S. 
184 (1957)] applies with equal force to the situation at 
bar. In each instance, the defendant was once subjected 
to the risk of receiving a maximum punishment, but it 
was determined by legal process that he should receive 
only a specified punishment less than the maximum. See 
id., at 190. And the concept or fiction of an ‘implicit 
acquittal’ of the greater offense, ibid., applies equally to 
the greater sentence: in each case it was determined at 
the former trial that the defendant or his offense was of 
a certain limited degree of ‘badness’ or gravity only, and 
therefore merited only a certain limited punishment.

If, as a matter of policy and practicality, the imposi- 
tion of an increased sentence on retrial has the same 
consequences whether effected in the guise of an increase 
in the degree of offense or an augmentation of punish-
ment, what other factors render one route forbidden and 
the other permissible under the Double Jeopardy Clause? 
It cannot be that the provision does not comprehend 
‘sentences’—as distinguished from ‘offenses’—for it has 
long been established that once a prisoner commences 
service of sentence, the Clause prevents a court from 
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vacating the sentence and then imposing a greater one. 
See United States v. Benz, 282 U. S. 304, 306-307 (1931); 
Ex parte Lange, 18 Wall. 163, 168, 173 (1874).” Id., at 
746-747.

The Court’s response to this analysis is nothing more than 
a rather wooden extrapolation from a rationale that, however 
it may be “variously verbalized,” id., at 720-721, is wholly 
irrelevant to the important question presented by this case.

Because I agree with what Justic e  Brennan  has written 
today as well as with what Justice Harlan wrote in 1969, I 
respectfully dissent.
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Held: Appellee county’s taking as its own, under the authority of a Florida 
statute, the interest accruing on an interpleader fund deposited in the 
registry of a county court was a taking violative of the Fifth and Four-
teenth Amendments, where a fee, based on the amount of the principal 
deposited as prescribed by another Florida statute, was also charged 
for the court clerk’s services in receiving the fund into the registry, and 
where the deposited fund was concededly private and was required by 
statute in order for the depositor to avail itself of statutory protection 
from the claims of creditors and others. Neither the Florida Legis-
lature by statute nor the Florida courts by judicial decree may ac-
complish the result the county sought simply by recharacterizing the 
principal of the deposited fund as “public money” because it was held 
temporarily by the court. The earnings of the fund are incidents of 
ownership of the fund itself and are property just as the fund itself is 
property. Pp. 159-165.

374 So. 2d 951, reversed.

Blac kmun , J., delivered the opinion for a unanimous Court.

Harvey M. Alper argued the cause and filed a brief for 
appellants.

Harry A. Stewart argued the cause for appellees. With 
him on the brief were Gerald L. Knight and Nikki Clayton.

Justi ce  Blackm un  delivered the opinion of the Court.
This case presents the issue whether it is constitutional for 

a county to take as its own, under the authority of a state 
statute, the interest accruing on an interpleader fund de-
posited in the registry of the county court, when a fee, 
prescribed by another statute, is also charged for the clerk’s 
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services in receiving the fund into the registry. The statute 
which is the object of the constitutional challenge here is 
Fla. Stat. §28.33 (1977)3

I
On February 12, 1976, appellant Eckerd’s of College Park, 

Inc., entered into an agreement to purchase for $1,812,145.77 
substantially all the assets of Webb’s Fabulous Pharmacies, 
Inc. Both Eckerd’s and Webb’s are Florida corporations. At 
the closing, Webb’s debts appeared to be greater than the 
purchase price. Accordingly, in order to protect itself and 
as permitted by the Florida Bulk Transfers Act, Fla. Stat. 
§ 676.106 (4) (1977),2 Eckerd’s filed a complaint of inter-
pleader in the Circuit Court of Seminole County, Fla., inter-

1 Section 28.33, enacted as 1973 Fla. Laws, ch. 73-282, § 1, reads in per-
tinent part:

“The clerk of the circuit court in each county shall make an estimate 
of his projected financial needs for the county and shall invest any funds 
in designated depository banks in interest-bearing certificates or in any 
direct obligations of the United States in compliance with federal laws re-
lating to receipt of and withdrawal of deposits. . . . Moneys deposited in 
the registry of the court shall be deposited in interest-bearing certificates at 
the discretion of the clerk, subject to the above guidelines. . . . All interest 
accruing from moneys deposited shall be deemed income of the office of 
the clerk of the circuit court investing such moneys and shall be deposited 
in the same accounts as are other fees and commissions of the clerk’s office. 
Each clerk shall, as soon as is practicable after the end of the fiscal year, 
report to the county governing authority the total interest earned on all 
investments during the preceding year.” (Emphasis supplied.)

2 Section 676.106 (4), which derives from the Uniform Commercial Code, 
reads:

“A transferee may within ten days after taking possession of the goods, 
discharge his obligations under this section by an action in the circuit 
court for the county where the transferor had his principal place of busi-
ness in this state interpleading all creditors in the list of creditors required 
by [§] 676.104. In such event the court shall require the consideration 
to be deposited into the registry of the court and thereupon shall decree 
the goods to be free and clear of the claims of such creditors and that 
such creditors should file their claims with the court.”
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pleading as defendants both Webb’s and Webb’s creditors 
(almost 200 in number) and tendering the purchase price to 
the court.

Pursuant to § 676.106 (4), the Circuit Court thereupon or-
dered that the amount tendered be paid to the court’s clerk 
and that the clerk deposit it “in an assignable interest-bearing 
account at the highest interest.” App. 4a. The court spe-
cifically reserved decision on the issue of entitlement, as be-
tween the clerk and Webb’s creditors, to the interest earned 
on the fund while so deposited, stating that the transfer to 
the clerk was without prejudice to the creditors’ claims to 
that interest. Id., at 4a-5a. Eckerd’s tendered the sum to 
the clerk on July 13, 1976, id., at 6a, and that official pro-
ceeded to make the required investment.

The clerk deducted from the interpleader fund so deposited 
the sum of $9,228.74 as his fee, prescribed by Fla. Stat. § 28.24 
(14) (1977),3 “for services rendered” for “receiving money 
into the registry of court.” The fee, as the statute directed, 
was calculated upon the amount placed in the registry, that 
is, 1% of the first $500, and %% of the remainder.

On July 5, 1977, almost a year after the tender and pay-
ment, the Circuit Court upon its own motion4 appointed a 
receiver for Webb’s. Among the receiver’s stated duties were

8 Section 28.24, as then in force, read in pertinent part:
“The clerk of the circuit court shall make the following charges for serv-

ices rendered by his office in recording documents and instruments and in 
performing the duties enumerated:

“(14) For receiving money into the registry of court:
“(a) First $500.00, percent...................................................................... 1
“(b) Each subsequent $100.00, percent...................... ...........................

The statute has since been amended in ways not relevant to the present 
litigation.

* The appellants suggest that the court acted sua sponte because of the 
continuing insistence of the clerk and Seminole County that the county 
was entitled to the interest being earned on the fund, and to bring the 
interest period in controversy to an end. Brief for Appellants 10. 



158 OCTOBER TERM, 1980

Opinion of the Court 449U.S.

the determination of the number and amount of claims filed 
against the interpleader fund and the preparation and filing 
with the court of a list of those claims. App. 9a. The re-
ceiver filed a motion for an order directing the clerk to deliver 
the fund to him. Id., at 12a. The motion was granted, id., 
at 14a, and the principal of the fund, reduced by the $9,228.74 
statutory fee and by $40,200 that had been paid out pursuant 
to court order, was paid to the receiver on July 21. The in-
terest earned on the interpleader fund while it was held by 
the clerk, but which was not turned over to the receiver, then 
exceeded $90,000. Interest earned thereafter on the amount 
so retained brought the total to more than $100,000. Tr. of 
Oral Arg. 34. It is this aggregate interest that is the subject 
matter of the present litigation. Appellants make no objec-
tion to the clerk’s statutory fee of $9,228.74 taken pursuant to 
§ 28.24 (14). Tr. of Oral Arg. 6: Brief for Appellants 6, 9.

The receiver then moved that the court direct the clerk to 
pay the accumulated interest to the receiver. App. 22a, 26a, 
33a. The Circuit Court ruled favorably to the receiver, hold-
ing that the clerk “is not entitled to any interest earned, 
accrued or received on monies deposited in the registry of 
this Court pursuant to the Court’s order . . . ; the creditors 
herein are the rightful parties entitled to all such interest 
earned on the interpleader fund while it is held by the Clerk 
of this Court.” Id., at 35a.

Seminole County and the clerk appealed to the Florida Dis-
trict Court of Appeal. That court transferred the cause to 
the Supreme Court of Florida. The Supreme Court, in a ver 
curiam opinion with one justice dissenting in part, ruled that 
§ 28.33 was “constitutional” and reversed the judgment of the 
Circuit Court. 374 So. 2d 951 (1979). The stated rationale 
was that a fund so deposited is “considered ‘public money’ ” 
from the date of deposit until it leaves the account: that “the 
statute takes only what it creates”; and that “[t]here is no 
unconstitutional taking because interest earned on the clerk
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of the circuit court’s registry account is not private property ” 
Id., at 952-953.6

Because it had been held elsewhere that a county’s appro-
priation of the interest earned on private funds deposited in 
court in an interpleader action is an unconstitutional taking, 
Sellers v. Harris County, 483 S. W. 2d 242 (Tex. 1972); see 
McMillan v. Robeson County, 262 N. C. 413, 137 S. E. 2d 
105 (1964), we noted probable jurisdiction. 445 U. S. 925 
(1980).

II
It is at once apparent that Florida’s statutes would allow 

respondent Seminole County to exact two tolls while the inter-
pleader fund was held by the clerk of the court. The first 

6 Although it is not entirely clear that the federal constitutional issue 
was presented to the Circuit Court, the propriety of the clerk’s claim to 
the interest was clearly raised there as an issue under the Florida Con-
stitution. See p. 6 of the receiver’s memorandum in support of his motion 
for direction to the clerk to remit (p. 77 of the Original Record on 
Appeal). That memorandum, however, contains at least one reference to 
pertinent provisions of the Florida Constitution and its Federal counter-

part” (emphasis in original), ibid., and there are “due process” arguments 
beginning at p. 4 of the receiver’s reply memorandum. Furthermore, the 
Circuit Court, in granting the receiver’s motion for a nunc pro tunc order 
correcting an omission from the record, specifically stated that §28.33 
and 1973 Fla. Laws, ch. 73-282, “are unconstitutional to the extent that 
the provisions thereof pertain to private monies held in the registry of the 
court in pending litigation and specifically to those monies held in the 
registry of the court in this case.” App. 40a-41a.

In any event, the federal constitutional issue appears to have been 
raised in the Supreme Court of Florida. See Tr. of Oral Arg. 4. While 
there is no specific reference to the Federal Constitution in the court’s 
per curiam opinion, the court spoke specifically of the receiver’s argument 
that the statute “constitutes either a taking without due process of law or 
an unlawful tax,” 374 So. 2d, at 952, and ruled that there was “no uncon-
stitutional taking.” Id., at 953. We are satisfied that the Supreme Court 
of Florida upheld the statute against both federal and state constitutional 
challenges. This is a sufficient base for this Court’s consideration of the 
federal issue.
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was the statutory fee of $9,228.74 “for services rendered,” as 
§ 28.24 recites, by the clerk’s office for “receiving money into 
the registry of court.” That fee was determined by the 
amount of the principal deposited.

The second would be the retention of the amount, in excess 
of $100,000, consisting of “[a] 11 interest accruing from moneys 
deposited.” This toll would be exacted because of § 28.33’s 
provision that the interest “shall be deemed income of the 
office of the clerk of the circuit court.”

An initial reading of § 28.33 might prompt one to conclude 
that, so far as it concerns entitlement to interest, the statute 
applies only to interest on funds clearly owned by the county 
(such as charges for certifications) and that it does not apply 
to interest on private funds deposited under the direction of 
another statute. The Florida Supreme Court, however, has 
read § 28.33 otherwise and has ruled that it applies to interest 
earned on deposited private funds. That reading of the 
State’s statute is within the Florida court’s competency, and 
we must take the statute as so read and interpreted.

Ill
The pertinent words of the Fifth Amendment of the Con-

stitution of the United States are the familiar ones: “nor shall 
private property be taken for public use, without just compen-
sation.” That prohibition, of course, applies against the 
States through the Fourteenth Amendment. Chicago, B. 
& Q. R. Co. v. Chicago, 166 U. S. 226, 239 (1897); Penn 
Central Transportation Co. v. New York City, 438 U. S. 
104, 122 (1978). Our task is to determine whether the sec-
ond exaction by Seminole County amounted to a “taking”— 
it was obviously uncompensated—within the Amendment’s 
proscription.

The principal sum deposited in the registry of the court 
plainly was private property, and was not the property of 
Seminole County. This is the rule in Florida, Phipps v. Wat-
son, 108 Fla. 547, 551, 147 So. 234, 235 (1933), as well as



WEBB’S FABULOUS PHARMACIES, INC. v. BECKWITH 161

155 Opinion of the Court

elsewhere. See Coudert v. United States, 175 U. S. 178 
(1899); Branch v. United States, 100 U. S. 673 (1880); Sellers 
n . Harris County, 483 S. W. 2d, at 243. We do not under-
stand that the appellees contend otherwise so far as the fund’s 
principal is concerned.

Appellees submit, Tr. of Oral Arg. 26, 29—and we accept 
the proposition—that, apart from statute, Florida law does 
not require that interest be earned on a registry deposit. See 
374 So. 2d, at 953. We, of course, also accept the further 
proposition, pressed upon us by the appellees, that “[prop-
erty interests . .. are not created by the Constitution. Rather, 
they are created and their dimensions are defined by existing 
rules or understandings that stem from an independent source 
such as state law . . . Board of Regents v. Roth, 408 U. S. 
564, 577 (1972). But a mere unilateral expectation or an 
abstract need is not a property interest entitled to protec-
tion. See, for example, Fox River Paper Co. v. Railroad 
Comm’n, 274 U. S. 651 (1927); United States v. Willow River 
Power Co., 324 U. S. 499 (1945). See also Penn Central 
Transportation Co. v. New York City, supra; Andrus v. Allard, 
444 U. S. 51 (1979).

Webb’s creditors, however, had more than a unilateral ex-
pectation. The deposited fund was the amount received as 
the purchase price for Webb’s assets. It was property held 
only for the ultimate benefit of Webb’s creditors, not for the 
benefit of the court and not for the benefit of the county. 
And it was held only for the purpose of making a fair dis-
tribution among those creditors. Eventually, and inevitably, 
that fund, less proper charges authorized by the court, would 
be distributed among the creditors as their claims were recog-
nized by the court. The creditors thus had a state-created 
property right to their respective portions of the fund.

It is true, of course, that none of the creditor claimants had 
any right to the deposited fund until their claims were recog-
nized and distribution was ordered. See Aron v. Snyder, 90 
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U. S. App. D. C. 325, 327, 196 F. 2d 38, 40, cert, denied, 344 
U. S. 854 (1952). That lack of immediate right, however, 
does not automatically bar a claimant ultimately determined 
to be entitled to all or a share of the fund from claiming a 
proper share of the interest, the fruit of the fund s use, that is 
realized in the interim. To be sure, § 28.33 establishes as a 
matter of Florida law that interest is to be earned on depos-
ited funds. But the State’s having mandated the accrual of 
interest does not mean the State or its designate is entitled to 
assume ownership of the interest.

We therefore turn to the interest issue. What would justify 
the county’s retention of that interest? It is obvious that the 
interest was not a fee for services, for any services obligation 
to the county was paid for and satisfied by the substantial fee 
charged pursuant to § 28.24 and described specifically in that 
statute as a fee “for services” by the clerk’s office. Section 
28.33, in contrast, in no way relates the interest of which it 
speaks to “services rendered.” Indeed, if the county were en-
titled to the interest, its officials would feel an inherent pres-
sure and possess a natural inclination to defer distribution, for 
that interest return would be greater the longer the fund is 
held; there would be, therefore, a built-in disincentive against 
distributing the principal to those entitled to it.

The usual and general rule is that any interest on an inter-
pleaded and deposited fund follows the principal and is to be 
allocated to those who are ultimately to be the owners of that 
principal. See, e. g., James Talcott, Inc. v. Allahabad Bank, 
Ltd., 444 F. 2d 451, 463 (CA5), cert, denied sub nom. City 
Trade & Industries, Ltd. v. Allahabad Bank, Ltd., 404 U. S. 
940 (1971); Murphy n . Travelers Ins. Co., 534 F. 2d 1155, 
1165 (CA5 1976); In re Brooks & Woodington, Inc., 505 F. 
2d 794, 799 (CA7 1974); McMillan v. Robeson County, 262 
N. C., at 417, 137 S. E. 2d, at 108; Sellers v. Harris County, 
483 S. W. 2d, at 243; Southern Oregon Co. v. Gage, 100 Ore. 
424, 433, 197 P. 276, 279 (1921); Board of Law Library
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Trustees v. Lowery, 67 Cal. App. 2d 480, 154 P. 2d 719 
(1945); Kiernan v. Cleland, 47 Idaho 200, 273 P. 938 (1929).6

The Florida Supreme Court, in ruling contrary to this long 
established general rule, relied on the words of § 28.33 and 
then proceeded on the theory that without the statute the 
clerk would have no authority to invest money held in the 
registry, that in some way the fund assumes temporarily the 
status of “public money” from the time it is deposited until 
it leaves the account, and that the statute “takes only what 
it creates.” Then follows the conclusion that the interest “is 
not private property.” 374 So. 2d, at 952-953.

This Court has been permissive in upholding governmental 
action that may deny the property owner of some beneficial 
use of his property or that may restrict the owner’s full ex-
ploitation of the property, if such public action is justified as 
promoting the general welfare. See, e. g., Andrus v. Allard, 
444 U. S., at 64-68; Penn Central Transportation Co. v. New 
York City, 438 U. S., at 125-129.

Here, however, Seminole County has not merely “ad-
just [ed] the benefits and burdens of economic life to promote 
the common good.” Id., at 124. Rather, the exaction is a 
forced contribution to general governmental revenues, and it 
is not reasonably related to the costs of using the courts. 
Indeed, “[t]he Fifth Amendment’s guarantee . . . was de-
signed to bar Government from forcing some people alone to 
bear public burdens which, in all fairness and justice, should 
be borne by the public as a whole.” Armstrong v. United 
States, 364 U. S. 40, 49 (1960).

No police power justification is offered for the deprivation. 
Neither the statute nor appellees suggest any reasonable basis 
to sustain the taking of the interest earned by the interpleader 
fund. The county’s appropriation of the beneficial use of the 

6 The appellees at oral argument conceded that if coupon bonds, rather 
than cash, had been deposited in the registry, the coupons would follow 
the principal and could not be claimed by the county under § 28 33 Tr 
of Oral Arg. 31.
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fund is analogous to the appropriation of the use of private 
property in United States v. Causby, 328 U. S. 256 (1946). 
There the Court found a “taking” in the Government’s use 
of air space above the claimant’s land as part of the flight 
pattern for military aircraft, thus destroying the use of the 
land as a chicken farm. “Causby emphasized that Govern-
ment had not ‘merely destroyed property [but was] using a 
part of it for the flight of its planes.’ ” Penn Central, 438 
U. S., at 128, quoting from Causby, 328 U. S., at 262-263, 
n. 7.

Neither the Florida Legislature by statute, nor the Florida 
courts by judicial decree, may accomplish the result the county 

simply by recharacterizing the principal as public 
money” because it is held temporarily by the court. The 
earnings of a fund are incidents of ownership of the fund itself 
and are property just as the fund itself is property. The 
state statute has the practical effect of appropriating for the 
county the value of the use of the fund for the period in 
which it is held in the registry.

To put it another way: a State, by ipse dixit, may not trans-
form private property into public property without compen-
sation, even for the limited duration of the deposit in court. 
This is the very kind of thing that the Taking Clause of the 
Fifth Amendment was meant to prevent. That Clause stands 
as a shield against the arbitrary use of governmental power.

IV
We hold that under the narrow circumstances of this case— 

where there is a separate and distinct state statute authorizing 
a clerk’s fee “for services rendered” based upon the amount 
of principal deposited; where the deposited fund itself con- 
cededly is private; and where the deposit in the court s regis-
try is required by state statute in order for the depositor to 
avail itself of statutory protection from claims of creditors 
and others—Seminole County’s taking unto itself, under 
§ 28.33 and 1973 Fla. Laws, ch. 73-282, the interest earned
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on the interpleader fund while it was in the registry of the 
court was a taking violative of the Fifth and Fourteenth 
Amendments. We express no view as to the constitutionality 
of a statute that prescribes a county’s retention of interest 
earned, where the interest would be the only return to the 
county for services it renders.

The judgment of the Supreme Court of Florida is reversed.

It is so ordered.
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UNITED STATES RAILROAD RETIREMENT BOARD 
v. FRITZ

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF INDIANA

No. 79-870. Argued October 6, 1980—Decided December 9, 1980

The Railroad Retirement Act of 1974 (1974 Act) fundamentally restruc-
tured the railroad retirement system under the predecessor 1937 Act, 
which had included provisions whereby a person who worked for both 
railroad and nonrailroad employers and who qualified for both railroad 
retirement and social security benefits received benefits under both 
systems and an accompanying “windfall” benefit. Although providing 
that employees who lacked the requisite 10 years of railroad employment 
to qualify for railroad retirement benefits as of the January 1, 1975, 
changeover date would not receive any windfall benefits, the 1974 Act 
preserved windfall benefits for individuals who had retired and were 
receiving dual benefits as of the changeover date. A provision of the 
1974 Act, 45 U. S. C. § 231b (h) (1), also preserved windfall benefits for 
employees who had qualified for dual benefits as of the changeover date, 
but who had not yet retired, if they had (1) performed some railroad 
service in 1974 or (2) had a “current connection” with the railroad 
industry as of December 31, 1974, or their later retirement date, or 
(3) completed 25 years of railroad service as of December 31, 1974. 
The 1974 Act further provided, 45 U. S. C. §231b (h)(2), that em-
ployees who had qualified for railroad benefits as of the changeover date, 
but lacked a current connection with the railroad industry in 1974 and 
25 years of railroad employment, could obtain a lesser amount of wind-
fall benefits if they had qualified for social security benefits as of the 
year (prior to 1975) they left railroad employment. Appellee and oth-
ers filed a class action in Federal District Court for a declaratory judg-
ment that § 231b (h) is unconstitutional under the Due Process Clause 
of the Fifth Amendment, contending that it was irrational for Congress 
to distinguish between employees who had more than 10 years but less 
than 25 years of railroad employment simply on the basis of whether 
they had a “current connection” with the railroad industry as of the 
changeover date or as of the date of retirement. The District Court 
certified a plaintiff class of all persons eligible to retire between Jan-
uary 1, 1975, and January 31, 1977, who were permanently insured 
under the Social Security Act as of December 31, 1974, but who were 
not eligible to receive any windfall benefits because they had left the
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railroad industry before 1974, had no “current connection” with it at 
the end of 1974, and had less than 25 years of railroad service. The 
court held that the differentiation based solely on whether an employee 
was “active” in the railroad business as of 1974 was not “rationally 
related” to the congressional purposes of insuring the solvency of the 
railroad retirement system and protecting vested benefits.

Held: The challenged provisions of the 1974 Act do not deny the plaintiff 
class equal protection of the laws guaranteed by the Fifth Amondment, 
Pp. 174-179.

(a) When social and economic legislation enacted by Congress is chal-
lenged on equal protection grounds as being violative of the Fifth 
Amendment, the rational-basis standard is the appropriate standard of 
judicial review. If the classification has some “reasonable basis,” it does 
not offend the Constitution simply because the classification is not made 
with mathematical nicety or because in practice it results in some in-
equality. This Court will not invalidate on equal protection grounds 
legislation that it simply deems unwise or unartfully drawn. Cf., e. g., 
Dandridge v. Williams, 397 U. S. 471; Jefferson v. Hackney, 406 U. S. 
535. Pp. 174-176.

(b) Under such principles, § 231b (h) does not violate the Fifth 
Amendment. Because Congress could have eliminated windfall benefits 
for all classes of employees, it is not constitutionally impermissible for 
Congress to have drawn lines between groups of employees for the pur-
pose of phasing out those benefits. Congress did not achieve its pur-
pose in a patently arbitrary or irrational way, since it could properly 
conclude that persons who had actually acquired statutory entitlement 
to windfall benefits while still employed in the railroad industry had a 
greater equitable claim to those benefits than the members of the plain-
tiff class who were no longer in railroad employment when they became 
eligible for dual benefits. Furthermore, the “current connection” test is 
not a patently arbitrary means for determining which employees are 
“career railroaders,” the class for whom the 1974 Act was designed. 
Pp. 176-178.

(c) Nor is there merit to the District Court’s conclusion that Congress 
was unaware of what it accomplished or that it was misled by the 
groups that appeared before it. The language of the statute is clear, 
and it has been historically assumed that Congress intended what it 
enacted. P. 179.

Reversed.

Reh nq ui st , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Ste wa rt , Whi te , Bla ck mun , and Pow el l , JJ., joined.
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Ste ve ns , J., filed an opinion concurring in the judgment, post, p. 180. 
Bren na n , J., filed a dissenting opinion, in which Mar sha ll , J., joined, 
post, p. 182.

Edwin S. Kneedler argued the cause for appellant. With 
him on the briefs were Solicitor General McCree, Deputy 
Solicitor General Geller, Dale G. Zimmerman, Edward S. 
Hintzke, and James E. Lanter.

Daniel P. Byron argued the cause for appellee. With him 
on the brief were Phillip A. Terry and Gill Deford*

Just ice  Rehnquist  delivered the opinion of the Court.
The United States District Court for the Southern District 

of Indiana held unconstitutional a section of the Railroad 
Retirement Act of 1974, 88 Stat. 1305, as amended, 45 
U. S. C. § 231 et seq., and the United States Railroad Retire-
ment Board has appealed to this Court pursuant to 28 
U. S. C. § 1252. We noted probable jurisdiction. 444 U. S. 
1069 (1980).

The 1974 Act fundamentally restructured the railroad re-
tirement system. The Act’s predecessor statute, adopted in 
1937, provided a system of retirement and disability benefits 
for persons who pursued careers in the railroad industry. 
Under that statute, a person who worked for both railroad 
and nonrailroad employers and who qualified for railroad 
retirement benefits and social security benefits, 42 U. S. C. 
§ 401 et seq., received retirement benefits under both systems 
and an accompanying “windfall” benefit.1 The legislative

*Briefs of amici curiae urging reversal were filed by Richard T. Conway 
for the National Railway Labor Conference; and by Edward D. Friedman 
for the Railway Labor Executives Association.

Briefs of amici curiae urging affirmance were filed by Jonathan A. Weiss 
for Legal Services for the Elderly; and by Steven F. Bright and Gary E. 
Smith for T. W. Smith et al.

1 Under the old Act, as under the new, an employee who worked 10 
years in the railroad business qualified for railroad retirement benefits. 
If the employee also worked outside the railroad industry for a sufficient 
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history of the 1974 Act shows that the payment of windfall 
benefits threatened the railroad retirement system with bank-
ruptcy by the year 1981.2 Congress therefore determined to 
place the system on a “sound financial basis” by eliminating 
future accruals of those benefits.3 Congress also enacted

enough time to qualify for social security benefits, he qualified for dual 
benefits. Due to the formula under which those benefits were computed, 
however, persons who split their employment between railroad and 
nonrailroad employment received dual benefits in excess of the amount 
they would have received had they not split their employment. For 
example, if 10 years of either railroad or nonrailroad employment would 
produce a monthly benefit of $300, an additional 10 years of the same 
employment at the same level of creditable compensation would not

6 benefit’ but wouId increase it by some lesser amount to say 
$500. If that 20 years of service had been divided equally between 
railroad and nonrailroad employment, however, the social security bene- 

be tbe railroad retirement benefit would also be
$300, for a total benefit of $600. The $100 difference in the example 
constitutes the “windfall” benefit. See generally, S. Rep. No. 93-1163 
pp. 2-3 (1974); H. R. Rep. No. 93-1345, pp. 2-3 (1974).

2 The relevant Committee Reports stated: “Resolution of the so called 
dual benefit’ problem is central both to insuring the fiscal soundness of 
the railroad retirement system and to establishing equitable retirement 
benefits for all railroad employees.” S. Rep. No. 93-1163, supra, at 11- 
H. R. Rep. No. 93-1345, supra, at 11. The reason for the problem was 
tha,t a financial interchange agreement entered into in 1951 between the 
social security and railroad systems caused the entire cost of the windfall 
benefits to be borne by the railroad system, not the social security 
system. The annual drain on the railroad system amounted to approxi-
mately $450 million per year, and if it were not for “the problem of dual 
beneficiaries, the railroad retirement system would be almost completely 
solvent.” S. Rep. No. 93-1163, supra, at 8; H. R. Rep. No. 93-1345 
supra, at 7. ’

3 8. Rep. No. 93-1163, supra, at 1; H. R. Rep. No. 93-1345, supra, at 1 
Congress eliminated future accruals of windfall benefits by establishing 
a two-tier system for benefits. The first tier is measured by what the 
social security system would pay on the basis of combined railroad and 
nonrailroad service, while the second tier is based on railroad service 
alone. However, both tiers are part of the railroad retirement system, 
rather than the first tier being placed directly under social security, and
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various transitional provisions, including a grandfather pro-
vision, § 231b (h),4 which expressly preserved windfall benefits 
for some classes of employees.

the benefits actually paid by social security on the basis of nonrailroad 
employment are deducted so as to eliminate the windfall benefit.

The Railroad Retirement Act of 1974 had its origins in 1970 when 
Congress created the Commission on Railroad Retirement to study the 
actuarial soundness of the railroad retirement system. The Commission 
submitted its report in 1972 and identified “dual benefits and their at-
tendant windfalls” as a principal cause of the system’s financial difficulties. 
It also found that windfall benefits were inequitable, favoring those em- 
ployees who split their employment over those employees who spent their 
entire career in the railroad industry. Report of the Commission on Rail-
road Retirement, The Railroad Retirement System: Its Coming Crisis, 
H. R. Doc. No. 92-350 (1972). It therefore recommended that future ac-
cruals of windfall benefits be eliminated by the establishment of a two-tier 
system, somewhat similar to the type of system eventually adopted by Con-
gress. It also recommended that “legally vested rights of railroad work-
ers” be preserved. An employee who was fully insured under both the 
railroad and social security systems as of the changeover date (». e., by 
having at least 10 years of railroad employment and the requisite length 
of social security employment) was deemed to have “legally vested rights.”

Following receipt of the Commission’s report, Congress requested mem-
bers of management, labor, and retirees to form a Joint Labor Manage-
ment Railroad Retirement Negotiating Committee (hereinafter referred to 
as the Joint Committee) and submit a report, “tak[ing] into account” the 
recommendations of the Commission. The Joint Committee outlined its 
proposals in the form of a letter to Congress, dated April 10, 1974. 120 
Cong. Rec. 18391-18392 (1974). Although it agreed with the Commission 
that future accruals of windfall benefits be eliminated, it differed as to the 
protection to be afforded those already statutorily entitled to benefits and 
recommended the transitional provisions that were eventually adopted 
by Congress. A bill embodying those principles was drafted and submitted 
to Congress, where the relevant committees held lengthy hearings and 
submitted detailed Reports. See S. Rep. No. 93-1163, supra; H. R. Rep. 
No. 93-1345, supra.

4 Section 3 (h) of the Railroad Retirement Act of 1974, 88 Stat. 1323, 
45 U. S. C. §231b (h), provides in pertinent part:

“(1) The amount of the annuity ... of an individual who (A) will 
have (i) rendered service as an employee to an employer, or as an em-
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In restructuring the Railroad Retirement Act in 1974, 
Congress divided employees into various groups. First, those 
employees who lacked the requisite 10 years of railroad 
employment to qualify for railroad retirement benefits as of 
January 1, 1975, the changeover date, would have their 
retirement benefits computed under the new system and 
would not receive any windfall benefit. Second, those indi-
viduals already retired and already receiving dual benefits as 
of the changeover date would have their benefits, computed 
under the old system and would continue to receive a windfall 
benefit.6 Third, those employees who had qualified for both 
railroad and social security benefits as of the changeover date, 
but who had not yet retired as of that date (and thus were

ployee representative, during the calendar year 1974, or (ii) had a cur-
rent connection with the railroad industry on December 31, 1974 or at 
the time his annuity under section 2 (a)(1) of this Act begin to Accrue, 
or (in) completed twenty-five years of service prior to January 1, 1975, 
and (B) will have (i) completed ten years of service prior to January 1,’ 
1975, and (ii) been permanently insured under the Society Security Act 
on December 31, 1974, shall be increased by an amount equal to [the 
amount of windfall dual benefit he would have received prior to January 
1, 1975] .... J

“(2) The amount of the annuity ... to an individual who (A) will 
not have met the conditions set forth in subclause (i), (ii), or (iii) of 
clause (A) of subdivision (1) of this subsection, but (B) win have (i) 
completed ten years of service prior to January 1, 1975, and (ii) been 
permanently msured under the Social Security Act as of December 31 
of the calendar year prior to 1975 in which he last rendered service as an 
employee to an employer, or as an employee representative, shall be 
mcreased by an amount equal to the amount ... [of windfall benefit 
calculated at time he left the railroad service] . ”
The relevant Committee Reports stated that the most “difficult problem” 
was the “manner in which dual benefits should be phased out on an 
equitable basis.” S. Rep. No. 93-1163, supra, at 11; H. R. Rep No 93- 
1345, supra, at 11. H

6 88 Stat. 1353, see note following 45 U. S. C. §231. The transition 
provisions in Title II of the bill are not included in the United States 
Code. The windfall amount for retired employees is preserved by 88 204 
(a) (3) and (4) of the Act.
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not yet receiving dual benefits), were entitled to windfall 
benefits if they had (1) performed some railroad service in 
1974 or (2) had a “current connection” with the railroad 
industry as of December 31, 1974,6 or (3) completed 25 years 
of railroad service as of December 31, 1974. 45 U. S. C. 
§ 231b (h)(1). Fourth, those employees who had qualified 
for railroad benefits as of the changeover date, but lacked a 
current connection with the railroad industry in 1974 and 
lacked 25 years of railroad employment, could obtain a lesser 
amount of windfall benefit if they had qualified for social 
security benefits as of the year (prior to 1975) they left 
railroad employment. 45 U. S. C. § 231b (h)(2).7

Thus, an individual who, as of the changeover date, was 
unretired and had 10 years of railroad employment and suffi-
cient nonrailroad employment to qualify for social security 
benefits is eligible for the full windfall amount if he worked 
for the railroad in 1974 or had a current connection with the 
railroad as of December 31, 1974, or his later retirement date. 
But an unretired individual with 24 years of railroad service 
and sufficient nonrailroad service to qualify for social security 
benefits is not eligible for a full windfall amount unless he 
worked for the railroad in 1974, or had a current connection 
with the railroad as of December 31, 1974, or his later retire-
ment date. And an employee with 10 years of railroad em-
ployment who qualified for social security benefits only after

6 The term “current connection” is defined in 45 U. S. C. § 231 (o) to 
mean, in general, employment in the railroad industry in 12 of the pre-
ceding 30 calendar months.

7 The amount of the “windfall component” is greater under subsection 
(1) than under subsection (2) of 45 U. S. C. §231b (h). The former 
consists of benefits computed on the basis of social security service 
through December 31, 1974, while the latter is computed on the basis 
of social security service only through the year in which the individual 
left the railroad industry. The difference corresponds to the different 
dates by which the retired employee must have been permanently insured 
under the Social Security Act in order to be eligible for any windfall 
benefit.
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leaving the railroad industry will not receive a reduced wind-
fall benefit while an employee who qualified for social security 
benefits prior to leaving the railroad industry would receive 
a reduced benefit. It was with these complicated compari-
sons that Congress wrestled in 1974.

Appellee and others filed this class action in the United 
States District Court for the Southern District of Indiana, 
seeking a declaratory judgment that 45 U. S. C. § 231b (h) is 
unconstitutional under the Due Process Clause of the Fifth 
Amendment because it irrationally distinguishes between 
classes of annuitants.8 The District Court eventually certi-
fied a class of all persons eligible to retire between January 1, 
1975, and January 31, 1977, who were permanently insured 
under the Social Security Act as of December 31,1974, but who 
were not eligible to receive any “windfall component” because 
they had left the railroad industry before 1974, had no “cur-
rent connection” with it at the end of 1974, and had less 
than 25 years of railroad service.9 Appellee contended be-
low that it was irrational for Congress to have drawn a dis-
tinction between employees who had more than 10 years 
but less than 25 years of railroad employment simply on the 
basis of whether they had a “current connection” with the 

8 Although “the Fifth Amendment contains no equal protection clause, 
it does forbid discrimination that is ‘so unjustifiable as to be violative 
of due process.’” Schneider v. Rusk, 377 U. S. 163, 168 (1964). Thus, 
if a federal statute is valid under the equal protection component of the 
Fifth Amendment, it is perforce valid under the Due Process Clause of 
that Amendment. Richardson n . Belcher, 404 U. S. 78, 81 (1971).

9 It is somewhat unclear precisely who is and is not within the class 
certified by the District Court. By its terms, the class certified by the 
District Court would appear to include those employees who qualified 
for reduced windfall benefits under § 231b (h) (2) by reason of their 
qualifying for social security benefits as of the year they left the railroad 
industry. It appears, however, that the District Court intended to include 
in the class only those, like appellee Fritz, who subsequently qualified for 
social security benefits and who are therefore ineligible for even the 
reduced windfall benefit.
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railroad industry as of the changeover date or as of the date 
of retirement.

The District Court agreed with appellee that a differen- 
tiation based solely on whether an employee was “active” 
in the railroad business as of 1974 was not “rationally re-
lated” to the congressional purposes of insuring the solvency 
of the railroad retirement system and protecting vested bene-
fits. We disagree and reverse.

The initial issue presented by this case is the appropriate 
standard of judicial review to be applied when social and 
economic legislation enacted by Congress is challenged as 
being violative of the Fifth Amendment to the United States 
Constitution. There is no claim here that Congress has taken 
property in violation of the Fifth Amendment, since railroad 
benefits, like social security benefits, are not contractual and 
may be altered or even eliminated at any time. Hisquierdo 
v. Hisquierdo, 439 U. S. 572, 575 (1979); Flemming v. Nestor, 
363 U. S. 603, 608-611 (1960). And because the distinctions 
drawn in § 231b (h) do not burden fundamental constitu-
tional rights or create “suspect” classifications, such as race 
or national origin, we may put cases involving judicial review 
of such claims to one side. San Antonio Independent School 
District n . Rodriguez, 411 U. S. 1 (1973); Vance v. Bradley, 
440 U. S. 93 (1979).

Despite the narrowness of the issue, this Court in earlier 
cases has not been altogether consistent in its pronouncements 
in this area. In Lindsley v. Natural Carbonic Gas Co., 220 
U. S. 61, 78-79 (1911), the Court said that “[w]hen the clas-
sification in such a law is called in question, if any state of 
facts reasonably can be conceived that would sustain it, the 
existence of that state of facts at the time that the law was 
enacted must be assumed.” On the other hand, only nine 
years later in F. S. Royster Guano Co. v. Virginia, 253 U. S. 
412, 415 (1920), the Court said that for a classification to be 
valid under the Equal Protection Clause of the Fourteenth
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Amendment it must rest upon some ground of difference 
having a fair and substantial relation to the object of the 
legislation . . . .”

In more recent years, however, the Court in cases involving 
social and economic benefits has consistently refused to in-
validate on equal protection grounds legislation which it 
simply deemed unwise or nnartfully drawn.

Thus in Dandridge v. Williams, 397 U. S. 471 (1970), the 
Court rejected a claim that Maryland welfare legislation vio-
lated the Equal Protection Clause of the Fourteenth Amend-
ment. It said:

“In the area of economics and social welfare, a State 
does not violate the Equal Protection Clause merely be-
cause the classifications made by its laws are imperfect. 
If the classification has some 'reasonable basis,’ it does 
not offend the Constitution simply because the classifica-
tion is not made with mathematical nicety or because in 
practice it results in some inequality.’ Lindsley v. Nat-
ural Carbonic Gas Co., 220 U. S. 61, 78. 'The problems 
of government are practical ones and may justify, if they 
do not require, rough accommodations—illogical, it may 
be, and unscientific.’ Metropolis Theatre Co. v. City of 
Chicago, 228 U. S. 61, 68-70. . .

■ - ''[The rational-basis standard] is true to the prin-
ciple that the Fourteenth Amendment gives the federal 
courts no power to impose upon the States their views of 
what constitutes wise economic or social policy ” Id at 
485-486.

Of like tenor are Vance v. Bradley, supra, at 97, and New 
Orleans v. Dukes, 427 U. S. 297, 303 (1976). Earlier, in 
Flemming v. Nestor, supra, at 611, the Court upheld the con-
stitutionality of a social security eligibility provision, saying: 

"[I]t is not within our authority to determine whether 
the Congressional judgment expressed in that Section is 
sound or equitable, or whether it comports well or ill with 
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purposes of the Act. . . . The answer to such inquiries 
must come from Congress, not the courts. Our concern 
here, as often, is with power, not with wisdom.”

And in a case not dissimilar from the present one, in that 
the State was forced to make a choice which would undoubt-
edly seem inequitable to some members of a class, we said:

“Applying the traditional standard of review under 
[the Equal Protection Clause], we cannot say that 
Texas’ decision to provide somewhat lower welfare bene-
fits for [Aid to Families with Dependent Children] re-
cipients is invidious or irrational. Since budgetary con-
straints do not allow the payment of the full standard of 
need for all welfare recipients, the State may have con-
cluded that the aged and infirm are the least able of the 
categorical grant recipients to bear the hardships of an 
inadequate standard of living. While different policy 
judgments are of course possible, it is not irrational for 
the State to believe that the young are more adaptable 
than the sick and elderly, especially because the latter 
have less hope of improving their situation in the years 
remaining to them. Whether or not one agrees with this 
state determination, there is nothing in the Constitution 
that forbids it.” Jefferson v. Hackney, 406 U. S. 535, 
549 (1972).

Applying those principles to this case, the plain language 
of § 231b (h) marks the beginning and end of our inquiry.10

10 This opinion and Just ic e Bren na n ’s dissent cite a number of equal 
protection cases including Lindsley v. Natural Carbonic Gas Co., 220 U. S. 
61 (1911); F. S. Royster Guano Co. v. Virginia, 253 U. S. 412 (1920); 
Morey v. Doud, 354 U. S. 457 (1957); Flemming n . Nestor, 363 U. S. 
603 (1960); Massachusetts Board of Retirement v. Murgia, 427 U. S. 307 
(1976); New Orleans v. Dukes, 427 U. S. 297 (1976); Johnson v. Robison, 
415 U. S. 361 (1974); U. S. Dept, of Agriculture v. Moreno, 413 U. S. 
528 (1973); U. S. Dept, of Agriculture n . Murry, 413 U. S. 508 (1973); 
Weinberger v. Wiesenfeld, 420 U. S. 636 (1975); and James v. Strange, 407
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There Congress determined that some of those who in the 
past received full windfall benefits would not continue to do 
so. Because Congress could have eliminated windfall bene-
fits for all classes of employees, it is not constitutionally 
impermissible for Congress to have drawn lines between 
groups of employees for the purpose of phasing out those 
benefits. New Orleans v. Dukes, supra, at 305.

The only remaining question is whether Congress achieved 
its purpose in a patently arbitrary or irrational way. The 
classification here is not arbitrary, says appellant, because it is 
an attempt to protect the relative equities of employees and to 
provide benefits to career railroad employees. Congress fully 
protected, for example, the expectations of those employees 
who had already retired and those unretired employees who 
had 25 years of railroad employment. Conversely, Congress 
denied all windfall benefits to those employees who lacked 
10 years of railroad employment. Congress additionally pro-
vided windfall benefits, in lesser amount, to those employees 
with 10 years’ railroad employment who had qualified for so-
cial security benefits at the time they had left railroad em-

U. S. 128 (1972). The most arrogant legal scholar would not claim that 
all of these cases applied a uniform or consistent test under equal pro-
tection principles. And realistically speaking, we can be no more certain 
that this opinion will remain undisturbed than were those who joined the 
opinion in Lindsley, supra, Royster Guano Co., supra, or any of the other 
cases referred to in this opinion and in the dissenting opinion. But like 
our predecessors and our successors, we are obliged to apply the equal pro-
tection component of the Fifth Amendment as we believe the Constitu-
tion requires and in so doing we have no hesitation in asserting, contrary 
to the dissent, that where social or economic regulations are involved 
Dandridge v. Williams, 397 U. S. 471 (1970), and Jefferson v. Hackney, 
406 U. S. 535 (1972), together with this case, state the proper application 
of the test. The comments in the dissenting opinion about the proper 
cases for which to look for the correct statement of the equal protection 
rational-basis standard, and about which cases limit earlier cases, are just 
that: comments in a dissenting opininn
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ployment, regardless of a current connection with the industry 
in 1974 or on their retirement date.

Thus, the only eligible former railroad employees denied 
full windfall benefits are those, like appellee, who had no 
statutory entitlement to dual benefits at the time they left 
the railroad industry, but thereafter became eligible for dual 
benefits when they subsequently qualified for social security 
benefits. Congress could properly conclude that persons who 
had actually acquired statutory entitlement to windfall bene-
fits while still employed in the railroad industry had a greater 
equitable claim to those benefits than the members of appel-
lee’s class who were no longer in railroad employment when 
they became eligible for dual benefits. Furthermore, the 
“current connection” test is not a patently arbitrary means 
for determining which employees are “career railroaders,” 
particularly since the test has been used by Congress else-
where as an eligibility requirement for retirement benefits.11 
Congress could assume that those who had a current connec-
tion with the railroad industry when the Act was passed in 
1974, or who returned to the industry before their retirement, 
were more likely than those who had left the industry prior 
to 1974 and who never returned, to be among the class of 
persons who pursue careers in the railroad industry, the class 
for whom the Railroad Retirement Act was designed. His-
quierdo v. Hisquierdo, 439 U. S., at 573.

11 The “current connection” test has been used since 1946 as an 
eligibility requirement for both occupational disability and survivor 
annuities, 45 U. S. C. §§ 231a (a) (1) (iv), 231a (d)(1) (ch. 709, §§203, 
205, 213, 60 Stat. 726-735), and it has been used since 1966 in determin-
ing eligibility for a supplemental annuity. 45 U. S. C. § 231a (b)(1). 
(Pub. L. 89-699, § 1, 80 Stat. 1073.)

Appellee contends that the “current connection” test is impermissible 
because it draws a distinction not on the duration of employment but 
rather on the time of employment. But this Court has clearly held 
that Congress may condition eligibility for benefits such as these on the 
character as well as the duration of an employee’s ties to an industry. 
Mathews v. Diaz, 426 U. S. 67, 83 (1976).
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Where, as here, there are plausible reasons for Congress’ 
action, our inquiry is at an end. It is, of course, “constitu-
tionally irrelevant whether this reasoning in fact underlay the 
legislative decision,” Flemming v. Nestor, 363 U. S., at 612, 
because this Court has never insisted that a legislative body 
articulate its reasons for enacting a statute. This is partic-
ularly true where the legislature must necessarily engage in 
a process of line-drawing. The “task of classifying persons 
for . . . benefits . . . inevitably requires that some persons 
who have an almost equally strong claim to favored treat-
ment be placed on different sides of the line,” Mathews v. 
Diaz, 426 U. S. 67, 83-84 (1976), and the fact the line might 
have been drawn differently at some points is a matter for 
legislative, rather than judicial, consideration.

Finally, we disagree with the District Court’s conclusion 
that Congress was unaware of what it accomplished or that 
it was misled by the groups that appeared before it. If this 
test were applied literally to every member of any legis-
lature that ever voted on a law, there would be very few laws 
which would survive it. The language of the statute is 
clear, and we have historically assumed that Congress in-
tended what it enacted. To be sure, appellee lost a political 
battle in which he had a strong interest, but this is neither 
the first nor the last time that such a result will occur in the 
legislative forum. What we have said is enough to dispose 
of the claims that Congress not only failed to accept appel-
lee’s argument as to restructuring in toto, but that such fail-
ure denied him equal protection of the laws guaranteed by 
the Fifth Amendment.12

12 As we have recently stated: “The Constitution presumes that, absent 
some reason to infer antipathy, even improvident decisions will eventually 
be rectified by the democratic process and that judicial intervention is 
generally unwarranted no matter how unwisely we may think a political 
branch has acted.” Vance v. Bradley, 440 U. S. 93, 97 (1979) (footnote 
omitted).
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For the foregoing reasons, the judgment of the District 
Court is

Reversed.

Justic e  Stevens , concurring in the judgment.
In my opinion Justi ce  Brennan ’s criticism of the Court’s 

approach to this case merits a more thoughtful response than 
that contained in footnote 10, ante, at 176-177. Justi ce  Bren -
nan  correctly points out that if the analysis of legislative pur-
pose requires only a reading of the statutory language in a 
disputed provision, and if any “conceivable basis” for a dis-
criminatory classification will repel a constitutional attack 
on the statute, judicial review will constitute a mere tau-
tological recognition of the fact that Congress did what .it 
intended to do. Justice  Brennan  is also correct in remind-
ing us that even though the statute is an example of “social 
and economic legislation,” the challenge here is mounted by 
individuals whose legitimate expectations of receiving a fixed 
retirement income are being frustrated by, in effect, a breach 
of a solemn commitment by their Government. When Con-
gress deprives a small class of persons of vested rights that are 
protected—and, indeed, even enhanced1—for others who are 
in a similar though not identical position, I believe the Con-
stitution requires something more than merely a “conceiv-
able” or a “plausible” explanation for the unequal treatment.

I do not, however, share Justice  Brennan ’s  conclusion that 
every statutory classification must further an objective that 
can be confidently identified as the “actual purpose” of the 
legislature. Actual purpose is sometimes unknown. More-
over, undue emphasis on actual motivation may result in 
identically worded statutes being held valid in one State and 
invalid in a neighboring State.2 I therefore believe that we

1The 1974 Act provided increased benefits for spouses, widows, sur-
vivors, and early retirees. See 45 U. S. C. §231c (g).

2 Compare Rundlett v. Oliver, 607 F. 2d 495 (CAI 1979) (upholding 
Maine’s statutory rape law), with M eloon v. Helgemoe, 564 F. 2d 602 
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must discover a correlation between the classification and 
either the actual purpose of the statute or a legitimate purpose 
that we may reasonably presume to have motivated an im- 
partial legislature. If the adverse impact on the disfavored 
class is an apparent aim of the legislature, its impartiality 
would be suspect. If, however, the adverse impact may rea-
sonably be viewed as an acceptable cost of achieving a larger 
goal, an impartial lawmaker could rationally decide that that 
cost should be incurred.

In this case we need not look beyond the actual purpose 
of the legislature. As is often true, this legislation is the 
product of multiple and somewhat inconsistent purposes that 
led to certain compromises. One purpose was to eliminate 
in the future the benefit that is described by the Court as a 
“windfall benefit” and by Just ice  Brennan  as an “earned 
dual benefit.” That aim was incident to the broader objective 
of protecting the solvency of the entire railroad retirement 
program. Two purposes that conflicted somewhat with this 
broad objective were the purposes of preserving those bene-
fits that had already vested and of increasing the level of pay-
ments to beneficiaries whose rights were not otherwise to be 
changed. As Justi ce  Brennan  emphasizes, Congress orig-
inally intended to protect all vested benefits, but it ultimately 
sacrificed some benefits in the interest of achieving other 
objectives.

Given these conflicting purposes, I believe the decisive 
questions are (1) whether Congress can rationally reduce the 
vested benefits of some employees to improve the solvency 
of the entire program while simultaneously increasing the 
benefits of others; and (2) whether, in deciding which vested 
benefits to reduce, Congress may favor annuitants whose rail-
road service was more recent than that of disfavored annui-
tants who had an equal or greater quantum of employment.

(CAI 1977), cert, denied, 436 U. S. 950 (1978) (striking down New 
Hampshire’s statutory rape law).
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My answer to both questions is in the affirmative. The 
congressional purpose to eliminate dual benefits is unques-
tionably legitimate; that legitimacy is not undermined by 
the adjustment in the level of remaining benefits in response 
to inflation in the economy. As for the second question, some 
hardship—in the form of frustrated long-term expectations— 
must inevitably result from any reduction in vested benefits. 
Arguably, therefore, Congress had a duty—and surely it had 
the right to decide—to eliminate no more vested benefits than 
necessary to achieve its fiscal purpose. Having made that 
decision, any distinction it chose within the class of vested 
beneficiaries would involve a difference of degree rather than 
a difference in entitlement. I am satisfied that a distinction 
based upon currency of railroad employment represents an 
impartial method of identifying that sort of difference. Be-
cause retirement plans frequently provide greater benefits for 
recent retirees than for those who retired years ago—and 
thus give a greater reward for recent service than for past 
service of equal duration—the basis for the statutory dis-
crimination is supported by relevant precedent. It follows, 
in my judgment, that the timing of the employees’ railroad 
service is a “reasonable basis” for the classification as that 
term is used in Lindsley N. Natural Carbonic Gas Co., 220 
U. S. 61, ante, at 174, and Dandridge n . Williams, 397 U. S. 
471, ante, at 175, as well as a “ground of difference having a 
fair and substantial relation to the object of the legislation,” 
as those words are used in F. S. Royster Guano Co. v. Vir-
ginia, 253 U. S. 412, ante, at 174—175.

Accordingly, I concur in the judgment.

Justi ce  Brennan , with whom Justi ce  Marsh all  joins, 
dissenting.

Appellee Gerhard Fritz represents a class of retired former 
railroad employees who were statutorily entitled to Railroad 
Retirement and Social Security benefits, including an overlap 
herein called the “earned dual benefit,” until enactment of
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the Railroad Retirement Act of 1974, which divested them of 
their entitlement to the earned dual benefit. The Act did 
not affect the entitlements of other railroad employees with 
equal service in railroad and nonrailroad jobs, who can be 
distinguished from appellee class only because they worked at 
least one day for, or retained a “current connection” with, a 
railroad in 1974.

The only question in this case is whether the equal protec-
tion component of the Fifth Amendment1 bars Congress from 
allocating pension benefits in this manner. The answer to 
this question turns in large part on the way in which the 
strictures of equal protection are conceived by this Court. 
See Morey v. Doud, 354 U. S. 457, 472 (1957) (Frankfurter^ 
J., dissenting). The parties agree that the legal standard 
applicable to this case is the “rational basis” test. The Dis-
trict Court applied this standard below, see Conclusion of 
Law No. 7, reprinted at App. to Juris. Statement 28a. The 
Court today purports to apply this standard, but in actuality 
fails to scrutinize the challenged classification in the manner 
established by our governing precedents. I suggest that the 
mode of analysis employed by the Court in this case virtually 
immunizes social and economic legislative classifications from 
judicial review.

I
A legislative classification may be upheld only if it bears 

a rational relationship to a legitimate state purpose. Vance 
v. Bradley, 440 U. S. 93, 97 (1979); Massachusetts Board of 
Retirement v. Muryia, 427 U. S. 307, 312 (1976) (per 
curiam); New Orleans v. Dukes, 427 U. S. 297, 303 (1976) 
(per curiam). Perhaps the clearest statement of this Court’s 
present approach to “rational basis” scrutiny may be found 
in Johnson v. Robison, 415 U. S. 361 (1974). In considering 
the constitutionality of limitations on the availability of edu-

1 See Weinberger v. Wiesenfeld, 420 U. S. 636,638, n. 2 (1975).
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cational benefits under the Veterans’ Readjustment Benefits 
Act of 1966, eight Members of this Court agreed that

“our analysis of the classification proceeds on the basis 
that, although an individual’s right to equal protection 
of the laws ‘does not deny . . . the power to treat dif-
ferent classes of persons in different ways[;] ... [it 
denies] the power to legislate that different treatment be 
accorded the persons placed by a statute into different 
classes on the basis of criteria wholly unrelated to the 
objective of that statute. A classification “must be rea-
sonable, not arbitrary, and must rest upon some ground of 
difference having a fair and substantial relation to the 
object of the legislation, so that all persons similarly 
circumstanced shall be treated alike.” ’ ” Id., at 374-375 
(quoting Reed v. Reed, 404 U. S. 71, 75-76 (1970), which 
in turn was quoting F. S. Royster Guano Co. v. Virginia, 
253 U. S. 412, 415 (1920)) (ellipses and brackets in 
original) (emphasis supplied).

The enactments of Congress are entitled to a presumption of 
constitutionality, and the burden rests on those challenging 
a legislative classification to demonstrate that it does not bear 
the “fair and substantial relation to the object of the legis-
lation,” ibid., required under the Constitution. Mathews 
n . Lucas, 427 U. S. 495, 510 (1976).

Nonetheless, the rational-basis standard “is not a toothless 
one,” ibid., and will not be satisfied by flimsy or implausible 
justifications for the legislative classification, proffered after 
the fact by Government attorneys. See, e. g., Jimenez n . 
Weinberger, 417 IT. S. 628 (1974); U. S. Dept, of Agriculture 
v. Moreno, 413 U. S. 528 (1973); U. S. Dept, of Agriculture 
v. Murry, 413 IJ. S. 508 (1973); James v. Strange, 407 U. S. 
128 (1972). When faced with a challenge to a legislative 
classification under the rational-basis test, the court should 
ask, first, what the purposes of the statute are, and, second, 
whether the classification is rationally related to achievement 
of those purposes.
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II
The purposes of the Railroad Retirement Act of 1974 are 

clear, because Congress has commendably stated them in the 
House and Senate Reports accompanying the Act. A section 
of the Reports is entitled “Principal Purpose of the Bill.” It 
notes generally that “[t]he bill provides for a complete 
restructuring of the Railroad Retirement Act of 1937, and 
will place it on a sound financial basis,” 2 and then states:

“Persons who already have vested rights under both the 
Railroad Retirement and the Social Security systems will 
in the future be permitted to receive benefits computed 
under both systems just as is true under existing law.” 
H. R. Rep. No. 93-1345, pp. 1, 2 (1974); S. Rep. No. 
93-1163, pp. 1, 2 (1974).3

Moreover, Congress explained that this purpose was based 
on considerations of fairness and the legitimate expectations 
of the retirees:

[A]ny plan to eliminate these dual benefits should in-
clude protection of the equities of existing beneficiaries 

2 Of course, the legitimate governmental interest in restoring the Rail-
road Retirement system to fiscal soundness does not, in itself, serve to 
support the challenged classification in this case. At issue is why Con-
gress discriminated among two classes of railroad retirees. The overall 
interest in saving money is irrelevant to this discrimination

3 Several pages later, the Reports again make clear that persons with 
vested rights to earned dual benefits would retain them:

It must be recognized that the bill actually takes benefits away from 
certain railroad employees—those who have not already qualified for So-
cial Security benefits.” H. R. Rep. No. 93-1345, at 6: S. Ren No 93- 
1163, at 7.

Only in technical discussions and in the section-by-section analyses do the 
Reports reflect the actual consequences of the Act on the appellee class 
See H. R. Rep. No. 93-1345, at 12, 39-40; S. Rep. No. 93-1163 at 12 
3^-39.

The administration also understood the Act to preserve rights to vested 
earned dual benefits. See H. R. Rep. No. 93-1345, at 81-82 (supple-
mental report from the Office of Management and Budget).
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and employees with claims upon such benefits. Dual 
beneficiaries cannot fairly be criticized, since they have 
merely secured the benefits to which they are entitled 
under existing law. That is why their equities should 
be preserved.” H. R. No. 93—1345, at 11; S. Rep. No. 
93-1163, at 11.

Thus, a “principal purpose” of the Railroad Retirement Act 
of 1974, as explicitly stated by Congress, was to preserve 
the vested earned benefits of retirees who had already quali-
fied for them. The classification at issue here, which deprives 
some retirees of vested dual benefits that they had earned 
prior to 1974, directly conflicts with Congress’ stated purpose. 
As such, the classification is not only rationally unrelated to 
the congressional purpose; it is inimical to it.

Ill
The Court today avoids the conclusion that § 231b (h) must 

be invalidated by deviating in three ways from traditional 
rational-basis analysis. First, the Court adopts a tautological 
approach to statutory purpose, thereby avoiding the necessity 
for evaluating the relationship between the challenged classi-
fication and the legislative purpose. Second, it disregards 
the actual stated purpose of Congress in favor of a justifica-
tion which was never suggested by any Representative or 
Senator, and which in fact conflicts with the stated congres-
sional purpose. Third, it upholds the classification without 
any analysis of its rational relationship to the identified 
purpose.

A
The Court states that “the plain language of [45 U. S. C.] 

§ 231b (h) marks the beginning and end of our inquiry.” 
Ante, at 176. This statement is strange indeed, for the “plain 
language” of the statute can tell us only what the classifica-
tion is; it can tell us nothing about the purpose of the classi-
fication, let alone the relationship between the classification
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and that purpose. Since § 231b (h) deprives the members 
of appellee class of their vested earned dual benefits, the 
Court apparently assumes that Congress must have intended 
that result. But by presuming purpose from result, the 
Court reduces analysis to tautology. It may always be said 
that Congress intended to do what it in fact did. If that 
were the extent of our analysis, we would find every statute, 
no matter how arbitrary or irrational, perfectly tailored to 
achieve its purpose. But equal protection scrutiny under the 
rational-basis test requires the courts first to deduce the in-
dependent objectives of the statute, usually from statements 
of purpose and other evidence in the statute and legislative 
history, and second to analyze whether the challenged classi-
fication rationally furthers achievement of those objectives. 
The Court’s tautological approach will not suffice.

B
The Court analyzes the rationality of § 231b (h) in terms 

of a justification suggested by Government attorneys, but 
never adopted by Congress. The Court states that it is “ ‘con-
stitutionally irrelevant whether this reasoning in fact under-
lay the legislative decision.’ ” Ante, at 179 (quoting Flem-
ming v. Nestor, 363 U. S. 603, 612 (I960)). In fact, however, 
equal protection analysis has evolved substantially on this 
question since Flemming was decided. Over the past 10 
years, this Court has frequently recognized that the actual 
purposes of Congress, rather than the post hoc justifications 
offered by Government attorneys, must be the primary basis 
for analysis under the rational-basis test. In Weinberger n . 
Wiesenfeld, 420 IT. S. 636, 648, n. 16 (1975), we said:

“This Court need not in equal protection cases accept 
at face value assertions of legislative purposes, when an 
examination of the legislative scheme and its history 
demonstrates that the asserted purpose could not have 
been a goal of the legislation.” (Citing cases.)
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Thus, in San Antonio Independent School District v. Rod-
riguez, 411 U. S. 1, 17 (1973), this Court stated that a chal-
lenged classification will pass muster under “rational basis” 
scrutiny only if it “rationally furthers some legitimate, artic-
ulated state purpose” (emphasis added), and in Massachu-
setts Board of Retirement v. Murgia, 427 IT. S., at 314, we 
stated that such a classification will be sustained only if it 
“rationally furthers the purposes identified by the State.’ 
(Emphasis added.) Moreover, in Johnson v. Robison, 415 
U. S., at 381-382, we upheld a classification on the finding 
that “[t]hese quantitative and qualitative distinctions, ex-
pressly recognized by Congress, form a rational basis for Con-
gress’ classification . . . .” (Emphasis added.) See also 
Calif ano v. Goldfarb, 430 U. S. 199, 212-213 (1977).

From these cases and others it is clear that this Court will 
no longer sustain a challenged classification under the rational- 
basis test merely because Government attorneys can suggest 
a “conceivable basis” upon which it might be thought ra-
tional. The standard we have applied is properly deferential 
to the Legislative Branch: where Congress has articulated a 
legitimate governmental objective, and the challenged classi-
fication rationally furthers that objective, we must sustain 
the provision. In other cases, however, the courts must probe 
more deeply. Where Congress has expressly stated the pur-
pose of a piece of legislation, but where the challenged classi-
fication is either irrelevant to or counter to that purpose, we 
must view any post hoc justifications proffered by Govern-
ment attorneys with skepticism. A challenged classification 
may be sustained only if it is rationally related to achievement 
of an actual legitimate governmental purpose.

The Court argues that Congress chose to discriminate 
against appellee for reasons of equity, stating that “Congress 
could properly conclude that persons who had actually ac-
quired statutory entitlement to windfall benefits while still 
employed in the railroad industry had a greater equitable
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claim to those benefits than the members of appellee’s class 
who were no longer in railroad employment when they became 
eligible for dual benefits.” 4 Ante, at 178. This statement 
turns Congress’ assessment of the equities on its head. As 
I have shown,6 Congress expressed the view that it would be 
inequitable to deprive any retirees of any portion of the bene-
fits they had been promised and that they had earned under 
prior law. See also H. R. Rep. No. 93-1345, pp. 4, 11 
(1974); S. Rep. No. 93-1163, pp. 4, 11 (1974); 120 Cbng. 
Rec. 35613 (1974) (statement of Rep. Hudnut); id., at 35614 
(statement of Rep. Shuster); id., at 35615 (statement of Rep. 
Morgan). The Court is unable to cite even one statement in 
the legislative history by a Representative or Senator that 
makes the equitable judgment it imputes to Congress. In 
the entire legislative history of the Act, the only persons to 
state that the equities justified eliminating appellee’s earned 
dual benefits were representatives of railroad management 
and labor, whose self-serving interest in bringing about this 
result destroys any basis for attaching weight to their 
statements.6

The factual findings of the District Court concerning the 
development of § 231b (h), amply supported by the legisla-
tive history, are revealing on this point.7 In 1970, Congress 

4 The Court’s quoted justification fails on its face to support the chal-
lenged classification. Despite the Court’s apparent belief to the contrary, 
some members of the appellee class did "actually acquir[e] statutory en-
titlement” to dual benefits while still employed in the railroad industry, see 
ante, at 178, but nevertheless were deprived of a portion of those benefits. 
See § 231b (h)(2). Under the Court’s own reasoning, therefore, these 
persons were arbitrarily and impermissibly treated.

8 See supra, at 185-186.
6 See discussion following, infra.
7 The Court does not claim that the District Court’s factual findings 

were clearly erroneous, though it does state its disagreement with one lower 
court conclusion. See ante, at 179. Therefore, the factual findings of the 
District Court govern the litigation in this Court, and in any event, are 
amply supported by the record.
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established a Commission to investigate the actuarial sound-
ness of the Railroad Retirement system and to make recom-
mendations for its reform. See Pub. L. 91-377, 84 Stat. 791. 
The Commission was composed of one railroad management 
representative, one railroad labor representative, and three 
public representatives. The Commission submitted a report 
in 1972, recommending, inter alia, that railroad retirees in 
the future no longer be permitted to earn full Railroad Re-
tirement and Social Security benefits without offset. The 
Commission insisted, however, that

“(i]ndividuals who have vested rights to social security 
benefits by virtue of permanently or fully insured status, 
but cannot exercise them because they are not at retire-
ment age under railroad retirement, should be guaranteed 
an equivalent right in dollar terms to the staff tier por-
tion of their benefits, including vested dual benefits . . . .” 
Commission on Railroad Retirement, The Railroad Re-
tirement System: Its Coming Crisis, H. R. Doc. No. 92- 
350, p. 368 (1972).

After receiving the Commission report, Congress asked rail-
road management and labor representatives to negotiate and 
submit a bill to restructure the Railroad Retirement system, 
which should “take into account the specific recommendations 
of the Commission on Railroad Retirement.” Pub. L. 93-69, 
§ 107, 87 Stat. 165. The members of this Joint Labor-Man-
agement Negotiating Committee were not appointed by pub-
lic officials, nor did they represent the interests of the ap-
pellee class, who were no longer active railroaders or union 
members.8

8 The use of a Joint Labor-Management Negotiating Committee to draft 
legislation concerning the Railroad Retirement system was not novel. In 
fact, such a committee drafted the original Railroad Retirement Act of 
1937 and several amending Acts since then. See Hisquierdo v. Hisquierdo, 
439 U. S. 572, 574, n. 3 (1979); Railroad Retirement Act—Supplemental 
Benefits, Hearings on H. R. 17285 before the Subcommittee on Com-
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In an initial proposed restructuring of the system, the Joint 
Committee devised a means whereby the system deficit could 
be completely eliminated without depriving retirees of vested 
earned benefits. See Finding of Fact No. 43, reprinted at 
App. to Juris. Statement 12a. However, labor representa-
tives demanded that benefits be increased for their current 
members, the cost to be offset by divesting the appellee class 
of a portion of the benefits they had earned under prior law 
See Findings of Fact Nos. 39, 40, 44, reprinted id., at Ilar-
ia. As the District Court found:

“Essentially, the railroad labor negotiators traded off the 
plaintiff class of beneficiaries to achieve added benefits for 
their current employees, even though doing so violated 
the basic Congressional purposes of the negotiations. 
Furthermore, by sacrificing the plaintiff class, the rail-
road labor unions breached the duty of fair representation 
they owed to the plaintiff class, which duty resulted from 
the labor unions’ purported representation of the plaintiff 
class’ interests in the [Joint Committee] negotiations.” 
Finding of Fact No. 44, reprinted id., at 12a-13a.

Congress conducted hearings to consider the Joint Com-
mittee’s recommendations, but never directed its attention to 
their effect on persons in appellee class’ situation. In fact, 
riie Joint Committee negotiators and Railroad Retirement 
Board members who testified at congressional hearings per-
petuated the inaccurate impression that all retirees with earned 
vested dual benefits under prior law would retain their ben-
efits unchanged. For example, Mr. William H. Dempsey, 
chairman of the management negotiators on the Joint

merce and Finance of the House Committee on Interstate and Foreign 
Commerce, 89th Cong, 2d Sess, 2-3 (1966); Railroad Retirement, Hear-
ings on H. R. 1362 before the House Committee on Interstate and For-
eign Commerce, 79th Cong, 1st Sess, 448 (1945); Commission on Rail-
road Retirement, The Railroad Retirement System: Its Coming Crisis 
H. R. Doc. No. 92-350, p. 147 (1972). 8 ’
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Committee and principal witness at the hearings, told the 
committee:

“ [Protection [will] be accorded to people who are on 
the rolls now receiving dual benefits and those who are 
vested under both systems as of January 1, 1975, the 
idea of the Commission being, and we agree with this, 
that these individuals had a right to rely upon the law 
as it existed when they were working. They have made 
their contributions. They have relied upon the law. 
They . . . should be protected.” Restructuring of the 
Railroad Retirement System: Hearings on H. R. 15301 
before the House Committee on Interstate and Foreign 
Commerce, 93d Cong., 2d Sess., 214 (1974).

Accord, id., at 190 (statement of Mr. Dempsey); id., at 194 
(statement of Mr. Dempsey); id., at 204 (statement of Rep. 
Dingell); id., at 213-214 (statement of Mr. Dempsey); id., 
at 242 (statement of Mr. Dempsey); id., at 248 (statement 
of Mr. James L. Cowen, Chairman of the Railroad Retirement 
Board); id., at 249 (statement of Mr. Cowen); id., at 335 
(statements of Messrs. Neil P. Speirs and Wythe D. Quarles, Jr., 
members of the Railroad Retirement Board); id., at 351 
(statement of Mr. Speirs).

Most striking is the following colloquy between Represent-
ative Dingell and Mr. Dempsey:

“Mr. Dingel l . Who is going to be adversely affected? 
Somebody has to get it in the neck on this. Who is 
going to be that lucky fellow?

“Mr. Demps ey . Well, I don’t think so really. I think 
this is the situation in which every one wins. Let me 
explain.

“Mr. Dingell . Mr. Dempsey, I see some sleight of 
hand here but I don’t see how it is happening. I applaud 
it but I would like to understand it. My problem is that 
you are going to go to a realistic system that is going
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to cost less but pay more in benefits. Now if you have 
accomplished this, I suggest we should put you in charge 
of the social security system.” Id., at 199, 201.

The Act was passed in the form drafted by the Joint Com-
mittee without any amendment relevant to this case.9

Of course, a misstatement or several misstatements by wit-
nesses before Congress would not ordinarily lead us to con-
clude that Congress misapprehended what it was doing. In 
this instance, however, where complex legislation was drafted 
by outside parties and Congress relied on them to explain it, 
where the misstatements are frequent and unrebutted, and 
where no Member of Congress can be found to have stated the 
effect of the classification correctly, we are entitled to suspect 
that Congress may have been misled. As the District Court 
found: “At no time during the hearings did Congress even 
give a hint that it understood that the bill by its language 
eliminated an earned benefit of plaintiff’s class.” Finding of 
Fact No. 63, reprinted at App. to Juris. Statement 22a.

Therefore, I do not think that this classification was ra-
tionally related to an actual governmental purpose.

C
The third way in which the Court has deviated from the 

principles of rational-basis scrutiny is its failure to analyze

9 Congress’ unfortunate tendency to pass Railroad Retirement legislation 
drafted by labor and management representatives without adequate scru-
tiny was criticized by the Commission on Railroad Retirement in its 1972 
report:

"The historical record shows that past policy formulation has not always 
abided by the key criteria of equity and sound financing. Generally the 
major provisions of the system have been the product of negotiations 
between railway labor and the carriers in a bargaining process often re-
flecting conflicts or the exercise of power in an industry which directly 
affects the public welfare. The results of this bargaining process have, at 
times, been less than fully screened by the Federal Government before they 
were ratified by Congressional action and given Presidential approval.” 
H. R. Doc. No. 92-350, supra, at 147.
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whether the challenged classification is genuinely related to 
the purpose identified by the Court. Having suggested that 
“equitable considerations” underlay the challenged classifica-
tion—in direct contradiction to Congress’ evaluation of those 
considerations, and in the face of evidence that the classi-
fication was the product of private negotiation by interested 
parties, inadequately examined and understood by Congress— 
the Court proceeds to accept that suggestion without further 
analysis.

An unadorned claim of “equitable” considerations is, of 
course, difficult to assess. It seems to me that before a court 
may accept a litigant’s assertion of “equity,” it must inquire 
what principles of equity or fairness might genuinely support 
such a judgment. But apparently the Court does not de-
mand such inquiry, for it has failed to address any equitable 
considerations that might be relevant to the challenged 
classification.

In my view, the following considerations are of greatest 
relevance to the equities of this case: (1) contribution to the 
system; (2) reasonable expectation and reliance; (3) need; 
and (4) character of service to the railroad industry. With 
respect to each of these considerations, I would conclude that 
the members of appellee class have as great an equitable claim 
to their earned dual benefits as do their more favored co-
workers, who remain entitled to their earned dual benefits 
under § 231b (h).

Contribution to the system. The members of the appellee 
class worked in the railroad industry for more than 10 but 
fewer than 25 years, and also worked in nonrailroad jobs for 
the required number of years for vesting under Social Se-
curity—usually 40 quarters. During that time, they contrib-
uted to both the Railroad Retirement and Social Security 
systems, and met all requirements of the law for the vesting 
of benefits under those systems. In this respect, they are 
identical to their more favored co-workers, who contributed 
no more of their earnings to the systems than did appellee



166

U. S. RAILROAD RETIREMENT BD. v. FRITZ 195

Bre nn an , J., dissenting

class. On the basis of contributions to the systems, there-
fore, there is no reason for this discrimination.

Reasonable expectation and reliance. Throughout their 
working lives, the members of appellee class were assured 
that they would receive retirement benefits in accordance 
with the terms of the law as it then stood. See Finding of 
Fact No. 70, reprinted at App. to Juris. Statement 25a. No 
less than their more favored co-workers, they chose career 
paths and made calculations for their retirement based on 
these assurances. For Congress to change its rules and strip 
them of these benefits at the time of their retirement seems 
decidedly inequitable. As the District Court found:

The class reliance on the earned railroad retirement 
benefit and on the anticipated receipt of full dual bene-
fits is clear from the evidence adduced herein

“Equally clear from the evidence is the fact that the 
class’ reliance has been to the class’ detriment. Class 
members have been forced to alter substantially their 
mode of retirement living due to the drastic reduction of 
Railroad Retirement benefits worked by the 1974 Act. 
This point was confirmed in the [Joint Committee] 
negotiations shortly prior to the sending of its report to 
Congress in April, 1974: ‘Mr. Dempsey: . . . The benefit 
[dual benefit] is one that if we were starting out we would 
not have at all. So theoretically we would urge that it be 
out completely as of January 1, 1975. But we cannot do 
that—we have people who are relying on benefits, not 
responsible for them but merely working for them under 
the rules as they stood.’ ” Findings of Fact Nos. 70, 71, 
reprinted id., at 25a-26a.

In fact, this reliance was one of the principal reasons Con-
gress resolved not to disturb the vested earned dual benefits 
of retirees.10

10 Cf. Nachman, Corp. v. Pension Benefit Guaranty Corp., 446 U. S. 359,
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Need. The appellee class is composed of fixed-income 
elderly people, no longer capable of re-entering the work force 
to reacquire benefits once earned but now lost. The average 
loss to the class members is about $88 per month, no small 
element in the monthly budget. The record provides no 
reason to suppose that members of the appellee class are any 
less likely to be in need than are their co-workers.

Character of service to the railroad industry. Members of 
the appellee class worked at least 10 years for the railroad 
industry by 1974, and many of them worked as long as 
24 years. Their duration of railroad employment—surely 
the best measure of their service to the industry—was equal 
to that of their co-workers. In fact, some members of the 
class worked over twice as long in the railroad industry as did 
some of those who retained their rights to a dual benefit. 
Finding of Fact No. 60, reprinted id., at 21a^22a. Ad-
mittedly, the members of the appellee class retired from rail-
road work prior to 1974, but the record shows that many left 
railroad work involuntarily, not because of a lack of commit-
ment to the industry. Finding of Fact No. 72, reprinted id., 
at 26a. Moreover, since one purpose of the Railroad Retire-
ment system was to encourage railroad workers to retire early, 
so as to create positions for younger workers, Hisquierdo v. 
Hisquierdo, 439 U. S. 572, 573-574 (1979), it is hardly fair 
to fault the appellee class now for having done so.

Even if I were able to accept the notion that Congress con-
sidered it equitable to deprive a class of railroad retirees of a 
portion of their vested earned benefits because they no longer 
worked for the railroad, I would still consider the means 
adopted in § 231b (h) irrational.11 Under this provision, a 

374 (1980) (one of Congress’ central purposes in passing the Employee 
Retirement Income Security Act was “to prevent the ‘great personal 
tragedy’ suffered by employees whose vested benefits are not paid when 
pension plans are terminated” (footnote omitted)).

n Contrary to the Court’s suggestion, this is not a “line-drawing” case, 
where the Congress must make a division at some point along an ad-
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retiree is favored by retention of his full vested earned bene-
fits if he had worked so much as one day for a railroad in 
1974. This is a plainly capricious basis for distinguishing 
among retirees, every one of whom had worked in the industry 
for at least 10 years: the fortuity of one day of employment 
in a particular year should not govern entitlement to benefits 
earned over a lifetime.12

I therefore conclude that the Government’s proffered justi-
fication of “equitable considerations,” accepted without ques-
tion by the Court, cannot be defended. Rather, as the legis-
lative history repeatedly states, equity and fairness demand 
that the members of appellee class like their co-workers, re-
tain the vested dual benefits they earned prior to 1974. A 
conscientious application of rational-basis scrutiny demands, 
therefore, that § 231b (h) be invalidated.

IV
Equal protection rationality analysis does not empower the 

courts to second-guess the wisdom of legislative classifications. 
On this we are agreed, and have been for over 40 years. On 
the other hand, we are not powerless to probe beneath claims 
by Government attorneys concerning the means and ends of

mittedly rationally conceived continuum. See ante, at 179. Here, Con-
gress has isolated a particular class of retirees on the basis of a distinction 
that is utterly irrelevant to any actual or legitimate governmental purpose.

12 The wholly arbitrary nature of this classification is highlighted by an 
analysis of the exception in §231 (h)(2). Under this subsection, some 
members of the appellee class are entitled to retain a portion of their 
earned dual benefit, albeit at a reduced level, while the others are divested 
of the dual benefit altogether. The basis for this added twist is the 
timing of their qualification for Railroad Retirement and Social Security. 
Those who qualified for Social Security first retain a portion of their dual 
benefit; those who qualified for Railroad Retirement first do not. Need-
less to say, the retirees had no notice at the time that the timing of quali-
fication would make any difference to their entitlement to benefits. This 
kind of after-the-fact shifting of the rules for retirement benefits has not 
been justified and cannot be justified.
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Congress. Otherwise, we would defer not to the considered 
judgment of Congress, but to the arguments of litigators. 
The instant case serves as an example of the unfortunate con-
sequence of such misplaced deference. Because the Court 
is willing to accept a tautological analysis of congressional 
purpose, an assertion of “equitable considerations contrary 
to the expressed judgment of Congress, and a classification 
patently unrelated to achievement of the identified purpose, 
it succeeds in effectuating neither equity nor congressional 
intent.

I respectfully dissent.
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Per Curiam

VINCENT v. TEXAS

APPEAL FROM THE COURT OF CRIMINAL APPEALS OF TEXAS

No. 79-5962. Argued November 5, 1980—Decided December 9, 1980

Appeal dismissed. Reported below: 586 S. W. 2d 880.

Robert D. McCutcheon, by appointment of the Court, 446 
U. S. 934, argued the cause and filed a brief for appellant.

Douglas M. Becker, Assistant Attorney General of Texas, 
argued the cause for appellee. With him on the brief were 
Mark White, Attorney General, John W. Fainter, Jr., First 
Assistant Attorney General, and W. Barton Boling and Dawn 
Bruner, Assistant Attorneys General.

Per  Curiam .
The appeal is dismissed for want of a properly presented 

federal question.

The  Chief  Justi ce  and Justi ce  Powell  would dismiss 
for want of jurisdiction.
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UNITED STATES v. WILL et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS

No. 79-983. Argued October 13, 1980—Decided December 15, 1980*

An interlocking network of federal statutes fixes the compensation of high- 
level federal officials, including federal judges, and provides for annual 
cost-of-living adjustments in salary determined in the same way as those 
for federal employees generally. In four consecutive fiscal years (here-
after Years 1, 2, 3, and 4), Congress, with respect to these high-level 
officials, enacted statutes to stop or reduce previously authorized cost-of- 
living increases initially intended to be automatically operative under 
that statutory scheme. In Years 2 and 3, the statutes became law 
before the start of the fiscal year, and in Years 1 and 4 became law on 
or after the first day of the fiscal year. A number of United States 
District Court Judges (appellees) filed class actions against the United 
States in District Court, challenging the validity of the statutes under 
the Compensation Clause of the Constitution, which provides that fed-
eral judges shall receive compensation which “shall not be diminished 
during their Continuance in Office.” The District Court granted sum-
mary judgments for appellees.

Held:
1. This Court has jurisdiction of the appeals under 28 U. S. C. § 1252, 

providing for appeals to this Court from judgments holding an Act of 
Congress unconstitutional in any civil action to which the United States 
is a party. And the District Court had jurisdiction over the actions 
under 28 U. S. C. § 1346 (a)(2), which confers on district courts and 
the Court of Claims concurrent jurisdiction over actions against the 
United States based on the Constitution when the amount in con-
troversy does not exceed $10,000, none of the individual claims here 
having been alleged to have exceeded that amount. Pp. 210-211.

2. Title 28 U. S. C. § 455—which requires a federal judge to disqualify 
himself in any proceeding in which his impartiality might reasonably be 
questioned or where he has a financial interest in the subject matter in 
controversy or is a party to the proceeding—by reason of the Rule of

*Together with No. 79-1689, United States v. Will et al., also on appeal 
from the same court.



UNITED STATES v. WILL 201

200 Syllabus

Necessity does not operate to disqualify all federal judges, including the 
Justices of this Court, from deciding the issues presented by these cases. 
Where, under the circumstances of these cases, all Article III judges 
have an interest in the outcome so that it was not possible to assign a 
substitute district judge or for the Chief Justice to remit the appeal, as 
he is authorized to do by statute, to a division of the Court of Appeals 
with judges who are not subject to the disqualification provisions of 
§455, the common-law Rule of Necessity, under which a judge, even 
though he has an interest in the case, has a duty to hear and decide the 
case if it cannot otherwise be heard, prevails over the disqualification 
standards of § 455. Far from promoting § 455’s purpose of roarbing dis- 
qualification of an individual judge when there is another to whom the 
case may be assigned, failure to apply the Rule of Necessity in these 
cases would have a contrary effect by denying some litigants their right 
to a forum. And the public might be denied resolution of the crucial 
matter involved if first the District Judge and now all the Justices of this 
Court were to ignore the mandate of the Rule of Necessity and decline 
to answer the questions presented. Pp. 211-217.

3. The statutes in question in Years 1 and 4, but not in Years 2 
and 3, violated the Compensation Clause. Pp. 217-230.

(a) In each of the four years in question, Congress intended in effect 
to repeal or postpone previously authorized salary increases for federal 
judges, not simply to consign such increases to the fiscal limbo of an 
account due but not payable. Pp. 221-224.

(b) Since the statute applying to Year 1 became law on the first day 
of the fiscal year, by which time the salary increases already had taken 
effect, it purported to repeal a salary increase already in force and thus 
“diminished” the compensation of federal judges. That the statute 
included in the salary “freeze” other federal officials who are not pro-
tected by the Compensation Clause did not insulate a direct diminution 
in judges’ salaries from the clear mandate of that Clause. Pp. 224-226.

(c) But the statutes applying to Years 2 and 3 became law before 
the scheduled salary increases for federal judges had taken effect, i. e., 
before they had become a part of the compensation due Article III 
judges, and hence in no sense diminished the compensation such judges 
were receiving. Pp. 226-229.

(d) Even though the statute applying to Year 4 referred only to 
“executive employees, which includes Members of Congress,” and did 
not expressly mention judges, it appears that Congress intended to 
include Article III judges. Accordingly, where such statute, similarly 
to the statute applying to Year 1, purported to revoke an increase in
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judges’ compensation after the statutes granting the increase had taken 
effect, it violated the Compensation Clause. Pp. 229-230.

No. 79-983, 478 F. Supp. 621, and No. 79-1689, affirmed in part, reversed 
in part, and remanded.

Bur ge r , C. J., delivered the opinion of the Court, in which all other 
Members joined, except Bla ck mu n , J., who took no part in the decision 
of the cases.

Acting Solicitor General Geller argued the cause for the 
United States. With him on the briefs were Assistant Attor-
ney General Daniel, Mark I. Levy, Anthony J. Steinmeyer, 
Neil H. Koslowe, and Mark N. Mutterperl.

Kevin M. Forde argued the cause for appellees. With him 
on the brief was Richard J. PrendergastA

Chief  Justice  Burger  delivered the opinion of the Court.
These appeals present the questions whether under the 

Compensation Clause, Art. Ill, § 1, Congress may repeal or 
modify a statutorily defined formula for annual cost-of- 
living increases in the compensation of federal judges, and, 
if so, whether it must act before the particular increases take 
effect.

I
Congress has enacted an interlocking network of statutes 

to fix the compensation of high-level officials in the Executive, 
Legislative, and Judicial Branches, including federal judges. 
It provides for quadrennial review of overall salary levels and 
annual cost-of-living adjustments determined in the same 
fashion as those for federal employees generally. In four con-
secutive fiscal years, Congress, with respect to these high-level

tBriefs of amici curiae urging affirmance in both cases were filed by 
Leonard F. J anojsky, John A. Sutro, Francis R. Kirkham, and C. Douglas 
Floyd for the American Bar Association; by Richard William Austin and 
John F. McCarthy for the Chicago Bar Association; and by Nancy 
Y. Bekavac and Richard Coleman for the Los Angeles County Bar 
Association.
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Executive Branch, Legislative, and Judicial salaries, enacted 
statutes to stop or to reduce previously authorized cost-of- 
living increases initially intended to be automatically opera-
tive under that statutory scheme, once the Executive had 
determined the amount. In two of these years, the legislation 
was signed by the President and became law before the start 
of the fiscal year; in the other two years, on or after the first 
day of the fiscal year.

The salaries of high-level Executive, Legislative, and Judi-
cial officials are set under the Postal Revenue and Federal 
Salary Act of 1967, 81 Stat. 642, as amended, 2 U. S. C. 
§§ 351—361 (1976 ed. and Supp. III). The Salary Act pro-
vides for a quadrennial review, starting in 1969, of these offi-
cials’ compensation. A Commission on Executive, Legisla-
tive, and Judicial Salaries periodically examines the salary 
levels for these positions in relation to one another and to the 
General Schedule (GS), the matrix of grades and steps that 
determines the salaries of most federal employees. Its recom-
mendations are submitted to the President, who in turn 
submits that report with his recommendations to Congress 
in the next budget. Each House of Congress must vote on 
the President’s proposal within 60 days. If both Houses 
approve, the adjustment takes effect at the start of the first 
pay period beginning 30 days thereafter.1

In 1975, Congress adopted the Executive Salary Cost-of- 
Living Adjustment Act, Pub. L. 94r-82, 89 Stat. 419. The 
Adjustment Act subjects the salaries covered by the Salary 
Act to the same annual adjustment made in the General 
Schedule under the Federal Pay Comparability Act of 1970, 
5 U. S. C. §§ 5305—5306. The Comparability Act requires 
that each year the President designate an agent to compare 
federal salaries to data on private-sector salaries compiled by 

1 The Salary Act, as amended, does not expressly prescribe what occurs 
if either House of Congress disapproves. See 2 U. S. C. § 359 (1976 ed 
Supp. III).
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the Bureau of Labor Statistics. The agent must undertake 
certain steps in his investigation and, ultimately, submit a 
report to the President recommending adjustments as deemed 
appropriate to bring federal employees’ salaries in line with 
prevailing rates in the private sector. A separate Advisory 
Committee on Federal Pay then reviews that report and 
makes its own independent recommendation. Thereafter, the 
President issues an order adjusting the salaries of federal 
employees and submits a report to Congress listing the overall 
percentage of the adjustment and including the reports and 
recommendations submitted to him on the subject. If the 
President believes that economic conditions or conditions of 
national emergency make the planned adjustment inappro-
priate, he may submit to Congress before September 1 an 
alternative plan for adjusting federal employees’ salaries. 
This alternative plan controls unless within 30 days of con-
tinuous legislative session either House of Congress adopts a 
resolution disapproving of the President’s proposed plan. If 
one House disapproves, the agent’s recommendation governs. 
The increases take effect with the start of the first pay period 
starting on or after the beginning of the federal fiscal year on 
October 1.

This complex web of base salaries adjusted annually for 
civil service employees and again quadrennially for higher- 
rank positions has led to the following statutory definition of 
a United States district judge’s compensation:

“Each judge of a district court of the United States 
shall receive a salary at an annual rate determined under 
section 225 of the Federal Salary Act of 1967 (2 U. S. C. 
351-361), as adjusted by section 461 of this title.” 28 
U. S. C. § 135.

Similarly phrased statutes apply to all other Article III 
judges.2 Title 28 U. S. C. § 461 in turn provides that the an-

2 See 28 U. S. C. § 5 (the Chief Justice and each Associate Justice of 
the Supreme Court); 28 U. S. C. § 44 (d) (circuit judges); 28 U. S. C.
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nual GS adjustment, rounded to the nearest multiple of $100, 
shall apply to salaries subject to that section, effective at the 
start of the next pay period. Compensation of judges is set 
at an annual figure and paid monthly, with each pay period 
coinciding with the calendar month. See 5 U. S. C. § 5505. 
Accordingly, any annual change in salary under the Adjust-
ment Act takes effect at the beginning of October, the start 
of the fiscal year.

B
In October 1975, GS salaries were increased by an average 

of 5% under the terms of the Comparability Act. Federal 
judges and the other officials covered by the Adjustment Act 
received similar increases. In each of the following four 
years, however, Congress adopted a statute that altered the 
application of the Adjustment Act for the officials of the three 
branches subject to it. To avoid the confusion generated 
by a fiscal year’s having a number different from the calendar 
year in which it begins, we refer to these as Years 1, 2, 3, and 
4. We turn now to the specific actions taken for each of the 
four years in question.

Year 1
In October 1976, GS salaries were increased by an average 

of 4.8% under the procedures of the Comparability Act out-
lined earlier. On October 1, the first day of the new fiscal 
year and the first day of the relevant pay period, the Presi-
dent signed the Legislative Branch Appropriation Act, 1977, 
Pub. L. 94-440, 90 Stat. 1439. Title II of that statute 
provided:

“[N]one of the funds contained in this Act shall be used 
to increase salaries of Members of the House of Repre-
sentatives .... No part of the funds appropriated in

§ 173 (Court of Claims); 28 U. S. C. § 213 (Court of Customs and Patent 
Appeals); 28 U. S. C. §252 (Court of International Trade (formerly 
Customs Court)).
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this Act or any other Act shall be used to pay the salary 
of an individual in a position or office referred to in sec-
tion 225 (f) of the Federal Salary Act of 1967, as 
amended (2 U. S. C. 356), including a Delegate to the 
House of Representatives, at a rate which exceeds the 
salary rate in effect on September 30, 1976, for such posi-
tion or office . . . ”

By virtue of the reference to the Salary Act, this statute 
applied to federal judges; its import, therefore, was to pro-
hibit paying the 4.8% raise on October 1, 1976, under the 
Adjustment Act to federal judges, as well as Members of 
Congress and high-level officials in the Executive Branch.

In March 1977, Members of Congress, federal judges, and 
high-ranking employees in the Executive Branch received 
raises pursuant to the quadrennial review under the Salary 
Act. The salary of a United States district judge, for ex-
ample, increased to $54,500; circuit judges and special ap-
pellate judges, to $57,500; Associate Justices of the Supreme 
Court, to $72,000. 42 Fed. Reg. 10297 (1977).3

Year 2
In October 1977, GS salaries, which generally are not sub-

ject to the quadrennial review under the Salary Act, were in-
creased an average of 7.1% under the Comparability Act. 
On July 11, 1977, the President signed Pub. L. 95-66, 91 
Stat. 270, which provided:

“[T]he first adjustment which, but for this Act, would 
be made after the date of enactment of this Act under 
the following provisions of law in the salary or rate of pay 

3 These amounts exceeded the levels these salaries would have achieved 
had Congress left in effect the 4.8% increase from October 1, 1976. There-
fore, appellees’ complaint in No. 79-983 challenged the statute in Year 1 
only insofar as it affected judicial compensation from October 1, 1976, to 
March 1, 1977. See n. 6, infra.
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of positions or individuals to which such provisions apply 
[the 7.1% in October 1977], shall not take effect:

“(3) section 461 of title 28, United States Code, re-
lating to comparability adjustments in the salary and 
rate of pay of justices, judges, commissioners, and 
referees . . . .”

Parallel subdivisions applied to the other officials under the 
Salary Act. According to the House Report on this measure, 
an Adjustment Act increase would be inappropriate following 
the Comparability Act increase earlier in the same calendar 
year. H. R. Rep. No. 95-458, p. 2 (1977).4 The effect of 
this statute was to nullify the contemplated 7.1% increase for 
these high-level executive employees, Members of Congress, 
and federal judges.

Year 3
For the fiscal year beginning October 1, 1978, the President 

approved the recommendation to increase GS salaries an aver-
age of 5.5%. On September 30, 1978, the final day of the 
preceding fiscal year, however, the President signed the Leg-
islative Branch Appropriation Act, 1979, Pub. L. 95-391, 92 
Stat. 763. Section 304 (a) of that Act stated:

“No part of the funds appropriated for the fiscal year 
ending September 30, 1979, by this Act or any other Act 
may be used to pay the salary or pay of any individual 
in any office or position in the legislative, executive, or 
judicial branch, or in the government of the District of 
Columbia, at a rate which exceeds the rate (or maximum 
rate, if higher) of salary or basic pay payable for such 
office or position for September 30, 1978 . . . .”

4 See also 123 Cong. Rec. 7126 (1977) (remarks of Sen. Scott) (“pre-
vents people . . . from receiving two pay raises in 1 year”); id., at 21121 
(remarks of Rep. Solarz) (“individuals who have already received one 
increase during the course of the current year should not be entitled to 
receive a second increase as well”); infra, at 222, and n. 24.
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The effect of this provision was to prohibit paying the 5.5% 
increase authorized by the Adjustment Act for the fiscal year 
beginning October 1,1978.

Year 4
For the fiscal year beginning October 1,1979, the President’s 

statutory agent transmitted a recommendation for an average 
increase of 10.41%. However, on August 31, the President 
invoked his power under the Comparability Act to alter this 
rate; he reduced the proposed increase to 7% from the 10.41% 
recommended. These increases, the Government concedes, 
took effect on October 1, 1979. Moreover, because the Sep-
tember 30, 1978, statute (Year 3) prohibited paying the 5.5% 
increase only during fiscal year 1979, that increase took effect 
as well; along with the 7% adjustment, this brought the total 
to 12.9%.6 Nevertheless, the Government now contends that 
this increase was in effect for only 11 days, since on October 
12, the President signed Pub. L. 96-86, 93 Stat. 656. Section 
101 (c) of this statute stated, in relevant part:

“For fiscal year 1980, funds available for payment to 
executive employees, which includes Members of Con-
gress, who under existing law are entitled to approximately 
12.9 percent increase in pay, shall not be used to pay any 
such employee or elected or appointed official any sum 
in excess of 5.5 percent increase in existing pay and such 
sum if accepted shall be in lieu of the 12.9 percent due 
for such fiscal year.”

None of the appellees have exercised the statutory option to 
accept the 5.5% increase pursuant to the final clause of this 
statute; in terms that statute provides such acceptance of the 
5.5% operates as a waiver of all claims to rates higher than 

5 The 7% increase was computed on the salary levels as they stood 
after the addition of the 5.5% increase deferred from Year 3. The com-
pounding of the two increases means that the employees affected felt a
combined increase of 12.9%. This explains the additional 0.4%.
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the 5.5%. The Government concedes the 5.5% increase has 
continued in effect.

C
On February 7, 1978, 13 United States District Judges filed 

an action (No. 79-983 in this Court) in the District Court 
for the Northern District of Illinois. The complaint, which 
named the United States as defendant, challenged the validity 
of the statutes in Years 1 and 2 under the Compensation 
Clause, U. S. Const., Art. Ill, § I.6 The plaintiff judges 
were certified as representatives of two classes of Article III 
judges, the classes defined with reference to Years 1 and 2.7 
The Government, while not opposing certification of the 
classes, defended the validity of both statutes.

In an opinion filed August 29, 1979, the District Court 
granted summary judgment for the plaintiffs, appellees here. 
478 F. Supp. 621. A corresponding judgment order was en-
tered September 24. On appeal by the Government, we 
postponed decision on jurisdiction to the hearing on the merits 
and directed the parties to address the effect of 28 U. S. C. 
§ 455, if any, on the jurisdiction of the District Court and this 
Court. 444 U. S. 1068 (1980).

No. 79-1689 comes to us from a similar complaint filed in 
the United States District Court for the Northern District of 

6 The plaintiffs challenged the statute in Year 1 only insofar as it 
applied to compensation earned from October 1, 1976, until March 1, 
1977, the date the quadrennial increase under the Comparability Act took 
effect. See n. 3, supra.

7 For Year 1, the class was defined as all Article III judges serving during 
part or all of the period October 1, 1976, to March 1, 1977, the date the 
quadrennial increase under the Comparability Act took effect. See n. 6, 
supra. For Year 2, the class was defined as all Article III judges taking 
office prior to July 11, 1977, the date the statute was passed, and con-
tinuing in office after October 1, 1977, the date the Adjustment Act in-
crease was due to take effect.

The case was referred to a newly appointed member of the District 
Court who had taken office after October 1, 1977, and thus was not a 
member of either class.
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Illinois on October 19, 1979, after the District Court had 
entered judgment in No. 79-983. At issue this time were the 
statutes in Years 3 and 4. The same 13 judges, joined by 
one other, again sought to represent two classes of Article 
III judges defined by the years.8 The United States is de-
fendant. The case was referred to the same member of the 
District Court who had presided over the proceedings in 
No. 79-983.

On January 31, 1980, the District Court entered an order 
certifying the classes and granting summary judgment for 
the plaintiffs, appellees in No. 79-1689. Based on its de-
cision in No. 79-983, the court held that the statute in Year 3 
violated the Compensation Clause. The court noted with 
respect to Year 4 that the relevant statute referred only to 
“executive employees.” It then held that while it was doubt-
ful Congress intended the statute to apply to judges, the 
statute would be unconstitutional if Congress did so intend. 
In either case, the Adjustment Act increase for Year 4 took 
effect. Judgment for appellees was formally entered Febru-
ary 12. On the Government’s appeal to this Court, we 
postponed consideration of jurisdiction to the merits and con-
solidated this case with No. 79-983 for briefing and oral 
argument. 447 U. S. 919 (1980).

II 
A 

Jurisdiction
Although it is clear that the District Judge and all Justices 

of this Court have an interest in the outcome of these cases, 
there is no doubt whatever as to this Court’s jurisdiction

8 For Year 3, the class was defined as all Article III judges in office on 
October 1, 1978, the date of the scheduled Adjustment Act increase, and 
continuing in office thereafter. For Year 4, the class was defined as all 
Article III judges in office on October 1, 1979, the date the Adjustment 
Act increase took effect, and continuing in office through October 12, 1979, 
the date the Year 4 statute was signed.
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under 28 U. S. C. § 12529 or that of the District Court under 
28 U. S. C. § 1346 (a) (2) (1976 ed., Supp. III).10 Section 
455 of Title 28 11 neither expressly nor by implication purports 
to deal with jurisdiction. On its face § 455 provides for dis-
qualification of individual judges under specified circum-
stances; it does not affect the jurisdiction of a court. Noth-
ing in the text or the history of § 455 suggests that Congress 
intended, by that section, to amend the vast array of statutes 
conferring jurisdiction over certain matters on various federal 
courts.

B
Disqualification

Jurisdiction being clear, our next inquiry is whether 28 
U. S. C. § 455 or traditional judicial canons12 operate to dis-

9This section provides in part:
Any party may appeal to the Supreme Court from an interlocutory 

or final judgment, decree or order of any court of the United States . . . 
holding an Act of Congress unconstitutional in any civil action, suit, or 
proceeding to which the United States or any of its agencies, or any offi-
cer or employee thereof, as such officer or employee, is a party.”

10 This provision confers on the district courts and the Court of Claims 
concurrent jurisdiction over actions against the United States based on 
the Constitution when the amount in controversy does not exceed $10,000. 
The complaints in both No. 79-983 and No. 79-1689 state that’the 
claims of individual members of the classes do not exceed $10,000, an 
allegation the Government has not disputed. See App. 9a, 62a.

11 This section provides in relevant part:
“(a) Any justice, judge, or magistrate of the United States shall dis-

qualify himself in any proceeding in which his impartiality might reason-
ably be questioned.

(b) He shall also disqualify himself in the following circumstances:

“(4) He knows that he . . . has a financial interest in the subject matter 
in controversy . . . ;

“(5) He . . .
“(i) Is a party to the proceeding . . . ”
12 See, e. g., ABA, Code of Judicial Conduct, Canon 3 (C).
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qualify all United States judges, including the Justices of this 
Court, from deciding these issues. This threshold question 
reaches us with both the Government and the appellees in full 
agreement that § 455 did not require the District Judge, and 
does not now require each Justice of this Court, to disqualify 
himself. Rather, they agree the ancient Rule of Necessity 
prevails over the disqualification standards of § 455. Not-
withstanding this concurrence of views resulting from the 
Government’s concession, the sensitivity of the issues leads 
us to address the applicability of § 455 with the same degree 
of care and attention we would employ if the Government 
asserted that the District Court lacked jurisdiction or that 
§ 455 mandates disqualification of all judges and Justices 
without exception.

In federal courts generally, when an individual judge is dis-
qualified from a particular case by reason of § 455, the dis-
qualified judge simply steps aside and allows the normal ad-
ministrative processes of the court to assign the case to 
another judge not disqualified. In the cases now before us, 
however, all Article III judges have an interest in the out-
come; assignment of a substitute District Judge was not 
possible. And in this Court, when one or more Justices are 
recused but a statutory quorum of six Justices eligible to act 
remains available, see 28 U. S. C. § 1, the Court may con-
tinue to hear the case. Even if all Justices are disqualified 
in a particular case under § 455, 28 U. S. C. § 2109 authorizes 
the Chief Justice to remit a direct appeal to the Court of 
Appeals for final decision by judges not so disqualified.13 

13 Section 2109 provides, in relevant part:
“If a case brought to the Supreme Court by direct appeal from a dis- 

trict court cannot be heard and determined because of the absence of a 
quorum of qualified justices, the Chief Justice of the United States may 
order it remitted to the court of appeals for the circuit including the 
district in which the case arose, to be heard and determined by that court 
either sitting in banc or specially constituted and composed of the three 
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However, in the highly unusual setting of these cases, even 
with the authority to assign other federal judges to sit tem-
porarily under 28 U. S. C. §§ 291-296 (1976 ed. and Supp. 
Ill}, it is not possible to convene a division of the Court of 
Appeals with judges who are not subject to the disqualifica-
tion provisions of § 455. It was precisely considerations of 
this kind that gave rise to the Rule of Necessity, a well-set-
tled principle at common law that, as Pollack put it, “al-
though a judge had better not, if it can be avoided, take part 
in the decision of a case in which he has any personal inter-
est, yet he not only may but must do so if the case cannot be 
heard otherwise.” F. Pollack, A First Book of Jurisprudence 
270 (6th ed. 1929).

C
Rule of Necessity

The Rule of Necessity had its genesis at least five and a 
half centuries ago. Its earliest recorded invocation was in 
1430, when it was held that the Chancellor of Oxford could 
act as judge of a case in which he was a party when there was 
no provision for appointment of another judge. Y. B. Hil.

circuit judges senior in commission who are able to sit, as such order may 
direct. The decision of such court shall be final and conclusive. In the 
event of the disqualification or disability of one or more of such circuit 
judges, such court shall be filled as provided in chapter 15 of this title.” 
The second paragraph of the section provides that, in all other cases when 
a quorum of qualified Justices is unable to sit, the Court shall enter an 
order affirming the judgment extant, which shall have the precedential 
effect of an affirmance by an equally divided Court.

The original version of this section was designed to ensure that the 
parties in antitrust and Interstate Commerce Commission cases, which at 
that time could be appealed directly to this Court, would always have 
some form of appellate review. See H. R. Rep. No. 1317, 78th Cong., 2d 
Sess., 2 (1944). Congress broadened this right in the 1948 revision of 
Title 28 to include all cases of direct review. H. R. Rep. No. 308, 80th 
Cong., 1st Sess., A175-A176 (1947).
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8 Hen. VI, f. 19, pl. 6.14 Early cases in this country con-
firmed the vitality of the Rule.15

The Rule of Necessity has been consistently applied in this 
country in both state and federal courts. In State ex rel. 
Mitchell v. Sage Stores Co., 157 Kan. 622, 143 P. 2d 652 
(1943), the Supreme Court of Kansas observed:

“(I]t is well established that actual disqualification of a 
member of a court of last resort will not excuse such mem-
ber from performing his official duty if failure to do so 
would result in a denial of a litigant’s constitutional right 
to have a question, properly presented to such court, adju-
dicated.” Id., at 629,143 P. 2d, at 656.

Similarly, the Supreme Court of Pennsylvania held:
“The true rule unquestionably is that wherever it becomes 
necessary for a judge to sit even where he has an inter-
est—where no provision is made for calling another in, 
or where no one else can take his place—it is his duty 
to hear and decide, however disagreeable it may be.” 
Philadelphia v. Fox, 64 Pa. 169,185 (1870).

Other state15 and federal17 courts also have recognized the 
Rule.

14 Rolle’s Abridgment summarized this holding as follows:
“If an action is sued in the bench against all the Judges there, then by 
necessity they shall be their own Judges.” 2 H. Rolle, An Abridgment of 
Many Cases and Resolutions at Common Law 93 (1668) (translation).

15 For example, in Mooers v. White, 6 Johns. Ch. 360 (N. Y. 1822), 
Chancellor Kent continued to sit despite his brother-in-law’s being a party; 
New York law made no provision for a substitute chancellor. See In re 
Leefe, 2 Barb. Ch. 39 (N. Y. 1846). See also cases cited in Annot., 39 
A. L. R. 1476 (1925).

16 E. g., Moulton v. Byrd, 224 Ala. 403, 140 So. 384 (1932); Olson v. 
Cory, 26 Cal. 3d 672, 609 P. 2d 991 (1980); Nellius v. Stif tel, 402 A. 2d 
359 (Del. 1978); Dacey v. Connecticut Bar Assn., 170 Conn. 520, 368 
A. 2d 125 (1976); Wheeler n . Board of Trustees of Fargo Consol. School 

[Footnote 17 is on p. 215]
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The concept of the absolute duty of judges to hear and 
decide cases within their jurisdiction revealed in Pollack, 
supra, and Philadelphia v. Fox, supra, is reflected in decisions 
of this Court. Our earlier cases dealing with the Compensa-
tion Clause did not directly involve the compensation of 
Justices or name them as parties, and no express reference to 
the Rule is found. See, e. g., O'Malley v. Woodrough, 307 
U. S. 277 (1939); O'Donoghue v. United States, 289 U. S. 516 
(1933); Evans v. Gore, 253 U. S. 245 (1920). In Evans, 
however, an action brought by an individual judge in his own 
behalf, the Court by clear implication dealt with the Rule:

Because of the individual relation of the members of 
this court to the question . . . , we cannot but regret 
that its solution falls to us ... . But jurisdiction of the 
present case cannot be declined or renounced. The 
plaintiff was entitled by law to invoke our decision on 
the question as respects his own compensation, in which 
no other judge can have any direct personal interest; and 
there was no other appellate tribunal to which under the 
law he could go.” Id., at 247-248.18

Dist., 200 Ga. 323, 37 S. E. 2d 322 (1946); Schward v. Ariyoshi, 57 Haw. 
348, 555 P. 2d 1329 (1976); Higer v. Hansen, 67 Idaho 45, 170 P 2d 411 
(1946); Gordy n . Dennis, 176 Md. 106, 5 A. 2d 69 (1936); State ex rel 
Gardner v. Holm, 241 Minn. 125, 62 N. W. 2d 52 (1954); State ex rel. 
West Jersey Traction Co. v. Board of Public Works, 56 N. J. L. 431, 29 A. 
163 (1894); Long v. Watts, 183 N. C. 99, 110 S. E. 765 (1922)• First 
American Bank & Trust Co. v. Ellwein, 221 N. W. 2d 509 (N. D.) cert, 
denied, 419 U. S. 1026 (1974); McCoy n . Handlin, 35 S. D. 487, 153 N. W. 
361 (1915); Alamo Title Co. v. San Antonio Bar Assn., 360 S. W. 2d 814 
(Tex. Civ. App.), writ ref’d, no rev. error (Tex. 1962).

17 E. g., Atkins v. United States, 214 Ct. Cl. 186, 556 F. 2d 1028 (1977) 
cert, denied, 434 U. S. 1009 (1978); Pilla n . American Bar Assn., 542 F* 
2d 56 (CA8 1976); Brinkley n . Hassig, 83 F. 2d 351 (CAIO 1936); United 
States v. Corrigan, 401 F. Supp. 795 (Wyo. 1975).

18 O'Malley cast doubt on the substantive holding of Evans, see n. 31, 
infra, but the fact that the Court reached the issue indicates that it did not 
question this aspect of the Evans opinion.
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It would appear, therefore, that this Court so took for granted 
the continuing validity of the Rule of Necessity that no ex-
press reference to it or extended discussion of it was needed.19

D
Limited Purpose of Section 455

The objective of § 455 was to deal with the reality of a 
positive disqualification by reason of an interest or the ap-
pearance of possible bias. The House and Senate Reports 
on § 455 reflect a constant assumption that upon disqualifica-
tion of a particular judge, another would be assigned to the 
case. For example:

“[I]f there is [any] reasonable factual basis for doubting 
the judge’s impartiality, he should disqualify himself and 
let another judge preside over the case” S. Rep. No. 
93-419, p. 5 (1973) (emphasis added); H. R. Rep. No. 
93-1453, p. 5 (1973) (emphasis added).

The Reports of the two Houses continued:
“The statutes contain ample authority for chief judges 
to assign other judges to replace either a circuit or district 
court judge who become disqualified [under §455].” 
S. Rep. No. 93-419, supra, at 7 (emphasis added); H. R. 
Rep. No. 93-1453, supra, at 7 (emphasis added).

18 In another, not unrelated context, Chief Justice Marshall’s exposition 
in Cohens v. Virginia, 6 Wheat. 264 (1821), could well have been the ex-
planation of the Rule of Necessity; he wrote that a court “must take 
jurisdiction if it* should. The judiciary cannot, as the legislature may, 
avoid a measure because it approaches the confines of the constitution. 
We cannot pass it by, because it is doubtful. With whatever doubts, 
with whatever difficulties, a case may be attended, we must decide it, 
if it be brought before us. We have no more right to decline the exer-
cise of jurisdiction which is given, than to usurp that which is not given. 
The one or the other would be treason to the constitution. Questions may 
occur which we would gladly avoid; but we cannot avoid them.” Id., at 
404 (emphasis added).
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The congressional purpose so clearly expressed in the Re-
ports gives no hint of altering the ancient Rule of Necessity, 
a doctrine that had not been questioned under prior judicial 
disqualification statutes.20 The declared purpose of §455 is 
to guarantee litigants a fair forum in which they can pursue 
their claims. Far from promoting this purpose, failure to 
apply the Rule of Necessity would have a contrary effect, for 
without the Rule, some litigants would be denied their right 
to a forum. The availability of a forum becomes especially 
important in these cases. As this Court has observed else-
where, the Compensation Clause is designed to benefit, not 
the judges as individuals, but the public interest in a compe-
tent and independent judiciary. Evans v. Gore, supra, at 
253. The public might be denied resolution of this crucial 
matter if first the District Judge, and now all the Justices of 
this Court, were to ignore the mandate of the Rule of Neces-
sity and decline to answer the questions presented. On bal-
ance, the public interest would not be served by requiring 
disqualification under § 455.

We therefore hold that § 455 was not intended by Congress 
to alter the time-honored Rule of Necessity. And we would 
not casually infer that the Legislative and Executive Branches 
sought by the enactment of § 455 to foreclose federal courts 
from exercising “the province and duty of the judicial depart-
ment to say what the law is.” Marbury n . Madison, 1 Cranch 
137, 177 (1803).

Ill
The Compensation Clause

The Compensation Clause has its roots in the longstanding 
Anglo-American tradition of an independent Judiciary. A 

20 See Act of Mar. 3, 1911, ch. 231, §§ 20, 21, 36 Stat. 1090 (current 
version at 28 U. S. C. §§144, 455 (1976 ed. and Supp. III)). This 
statute applied only to district judges, but its existence demonstrates that 
the Rule of Necessity has continued in force side by side with statutory 
disqualification standards.
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Judiciary free from control by the Executive and the Legis-
lature is essential if there is a right to have claims decided 
by judges who are free from potential domination by other 
branches of government. Our Constitution promotes that 
independence specifically by providing:

“The Judges, both of the supreme and inferior Courts, 
shall hold their Offices during good Behaviour, and shall, 
at stated Times, receive for their Services, a Compensa-
tion, which shall not be diminished during their Con-
tinuance in Office.” Art. Ill, § 1.

Hamilton, in The Federalist No. 79, p. 491 (1818) (emphasis 
deleted), emphasized the importance of protecting judicial 
compensation:

“In the general course of human nature, a power over 
a man’s subsistence amounts to a power over his will.” 

The relationship of judges’ compensation to their inde-
pendence was by no means a new idea initiated by the 
authors of the Constitution. The Act of Settlement in 1701, 
designed to correct abuses prevalent under the reign of the 
Stuart Kings, includes a provision that, upon the accession 
of the successor to then Princess Anne,

“Judges Commissions be made Quamdiu se bene gesserint 
[during good behavior], and their Salaries ascertained 
and established . . . .” 12 & 13 Will. Ill, ch. 2, § III, 
cl. 7 (1701).

This English statute is the earliest legislative acknowledg-
ment that control over the tenure and compensation of judges 
is incompatible with a truly independent judiciary, free of 
improper influence from other forces within government. 
Later, Parliament passed, and the King assented to, a statute 
implementing the Act of Settlement providing that a judge’s 
salary would not be decreased “so long as the Patents and 
Commissions of them, or any of them respectively, shall 
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continue and remain in force.” 1 Geo. Ill, ch. 23, § III 
(1760). These two statutes were designed “to maintain both 
the dignity and independence of the judges.” 1 W. Black-
stone, Commentaries *267.

Originally, these same protections applied to colonial judges 
as well. In 1761, however, the King converted the tenure of 
colonial judges to service at his pleasure.21 The interference 
this change brought to the administration of justice in the 
Colonies soon became one of the major objections voiced 
against the Crown. Indeed, the Declaration of Independence, 
in listing the grievances against the King, complained:

“He has made Judges dependent on his Will alone, 
for the tenure of their offices, and the amount and pay-
ment of their salaries.”

Independence won, the colonists did not forget the reasons 
that caused them to separate from the Mother Country. 
Thus, when the Framers met in Philadelphia in 1787 to draft 
our organic law, they made certain that in the judicial articles 
both the tenure and the compensation of judges would be pro-
tected from one of the evils that had brought on the Revolu-
tion and separation.

Madison’s notes of the Constitutional Convention reveal 
that the draftsmen first reached a tentative arrangement 
whereby the Congress could neither increase nor decrease the 
compensation of judges. Later, Gouverneur Morris suc-
ceeded in striking the prohibition on increases; with others, 
he believed the Congress should be at liberty to raise salaries 
to meet such contingencies as inflation, a phenomenon known 
in that day as it is in ours. Madison opposed the change 
on the ground judges might tend to defer unduly to the 
Congress when that body was considering pay increases.

21 See, e. g., W. Carpenter, Judicial Tenure in the United States 2-3 
(1918).
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The concern for the ravages of inflation is revealed in 
Madison’s comment:

“The variations in the value of money, may be guarded 
agst. by taking for a standard wheat or some other 
thing of permanent value. 2 M. Farrand, The Records 
of the Federal Convention of 1787, p. 45 (1911).

Morris criticized the proposal for overlooking changes in the 
state of the economy; the value of wheat may change, he said, 
and leave the judges undercompensated. The Convention 
finally adopted Morris’ motion to allow increases by the 
Congress, thereby accepting a limited risk of external influ-
ence in order to accommodate the need to raise judges’ salaries 
when times changed.22 As Hamilton later explained:

“It will readily be understood, that the fluctuations in 
the value of money, and in the state of society, rendered 
a fixed rate of compensation [of judges] in the Constitu-
tion inadmissible. What might be extravagant to-day 
might in half a century become penurious and inade-
quate. It was therefore necessary to leave it to the dis-
cretion of the legislature to vary its provisions in con-
formity to the variations in circumstances; yet under 
such restrictions as to put it out of the power of that 
body to change the condition of the individual for the 
worse.” The Federalist No. 79, pp. 491-492 (1818).

This Court has recognized that the Compensation Clause 

22 The rejection of Madison’s suggestion of tying judicial salaries to the 
price of some commodity may have arisen from colonial Virginia’s unsatis-
factory experience with a similar scheme for paying the clergy with a set 
amount of tobacco. See generally L. Gipson, The Coming of the Revolu-
tion, 1763—1775, pp. 46-54 (1954); Scott, The Constitutional Aspects of the 
“Parson’s Cause,” 31 Pol. Sci. Q. 558 (1916). Although ultimately the 
tobacco statutes and the subsequent cases are more important as indica-
tions of early dissatisfaction with the Crown, the widespread publicity sur-
rounding them surely made the Framers wary of indexing salaries by refer-
ence to some commodity.
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also serves another, related purpose. As well as promoting 
judicial independence, it ensures a prospective judge that, in 
abandoning private practice—more often than not more lucra-
tive than the bench—the compensation of the new post will 
not diminish. Beyond doubt, such assurance has served to 
attract able lawyers to the bench and thereby enhances the 
quality of justice. Evans v. Gore, 253 U. S., at 253; 
1 J. Kent, Commentaries on American Law 276 (1826).

IV
The four statutes now before us present an issue never be-

fore addressed by this Court: when, if ever, does the Com-
pensation Clause prohibit the Congress from repealing salary 
increases that otherwise take effect automatically pursuant 
to a formula previously enacted? We must decide when a 
salary increase authorized by Congress under such a formula 
“vests”—i. e., becomes irreversible under the Compensation 
Clause. Is the protection of the Clause first invoked when 
the formula is enacted or when increases take effect?

A
Appellees argue that we need not reach this constitu-

tional question. They contend that Congress intended these 
four statutes do no more than halt funding for the salary 
increases under the Adjustment Act. If, as appellees con-
tend, the statutes are appropriations measures that do not 
alter substantive law, the increases in all four years neverthe-
less are now in effect and the Government is obliged to pay 
them; it has simply to authorize that payment. Accordingly, 
appellees submit, these congressional actions violate the Com-
pensation Clause regardless of whether Congress could have 
rescinded increases previously passed.

As a general rule, “repeals by implication are not favored.” 
Posadas n . National City Bank, 296 U. S. 497, 503 (1936). 
See also TV A v. Hill, 437 U. S. 153, 189 (1978), and M orton 
v. Mancari, 417 U. S. 535, 549 (1974). This rule applies 
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with especial force when the provision advanced as the re-
pealing measure was enacted in an appropriations bill. TV A 
v. Hill, supra, at 190. Indeed, the rules of both Houses limit 
the ability to change substantive law through appropriations 
measures. See Senate Standing Rule XVI (4); House of 
Representatives Rule XXI (2). Nevertheless, when Con-
gress desires to suspend or repeal a statute in force, “[t]here 
can be no doubt that ... it could accomplish its purpose 
by an amendment to an appropriation bill, or otherwise.” 
United States v. Dickerson, 310 U. S. 554, 555 (1940). “The 
whole question depends on the intention of Congress as ex-
pressed in the statutes.” United States v. Mitchell, 109 U. S. 
146, 150 (1883). See also Belknap v. United States, 150 
U. S. 588, 594 (1893).23

In the cases now before us, we conclude that in each of the 
four years in question Congress intended to repeal or post-
pone previously authorized increases. In the statute for 
Year 2, Congress expressly stated that the Adjustment Act 
increase due the following October “shall not take effect.” 
Pub. L. 95-66, 91 Stat. 270. Thus, the plain words of the 
statute reveal an intention to repeal the Adjustment Act 
insofar as it would increase salaries in October 1977. This 
reading finds support in the House Report on the bill, which 
repeatedly uses language such as “eliminate the expected 
October 1977 comparability adjustment.” See H. R. Rep. 
No. 95-458, pp. 1, 3 (1977). The floor remarks of Senators 
and Representatives confirm that this construction was gen-
erally understood.24

23 Indeed, in both Mitchell and Belknap, the Court held that provisions 
in appropriations statutes funding certain officials’ salaries at amounts; 
below those established under previous statutes operated to repeal the 
relevant provisions of those statutes and set new salary levels.

24 See, e. g., 123 Cong. Rec. 7095 (1977) (remarks of Sen. Byrd) (“sal-
aries . . . shall not be increased . . . thus obviatfing] the effect of the com-
parability pay provisions”); ibid, (remarks of Sen. Baker) (“forgo and 
rescind that adjustment”); id., at 21121 (remarks of Rep. Solarz) 
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The statutes in Years 1, 3, and 4, although phrased in terms 
of limiting funds, see supra, at 205-206, 207, 208, nevertheless 
were intended by Congress to block the increases the Adjust-
ment Act otherwise would generate. Representative Shipley 
introduced the rider in relation to Year 1 to “preven [t] the 
automatic cost-of-living pay increase . . . 122 Cong. Rec.
28872 (1976).25 Floor remarks in both Houses reflected this 
view.26 In Year 3, the House Report characterized the stat-
ute as a “change [in] the application of existing law,” H. R. 
Rep. No. 95-1254, p. 31 (1978), and described its effect as 
creating a one-year “pay freeze,” id., at 35. The Senate Re-

(“knock [s] out the comparability increase for this year”); id., at 21125 
(remarks of Rep. Ammerman) (“deny the October 1 cost-of-living pay 
increase”).

25 Representative Shipley’s original amendment applied only to Members 
of the House of Representatives. The provision was expanded to cover all 
officials subject to the Salary Act. See 122 Cong. Rec. 28877 (1976). The 
Senate Committee studying the bill recommended the provision be deleted 
altogether, see S. Rep. No. 94-1201, p. 2 (1976), but the Senate ultimately 
passed a version applying the freeze to all Members of Congress, see 122 
Cong. Rec. 29132-29133 (1976). The Conference Committee recommended 
that the freeze apply to all Salary Act positions, see H. R. Conf. Rep. No. 
94-1559, p. 3 (1976). This recommendation prevailed.

26 See, e. g., 122 Cong. Rec. 28865 (1976) (remarks of Rep. Armstrong) 
(a “freeze of the salaries”); ibid, (remarks of Rep. Yates) (“freeze the 
salaries”); ibid, (remarks of Rep. McClory) (“effectively eliminate the .. . 
cost-of-living increases”); id., at 28870 (remarks of Rep. D’erwinski) 
(“freezing . . . pay at its current level”); id., at 28871 (remarks of Rep. 
Miller) (“stopping the pay raise”); id., at 28879 (remarks of Rep. Ander-
son) (“block a cost-of-living pay increase”); id., at 29132 (remarks of 
Sen. Taft) (“effectively freeze those salaries—the employees would not be 
given a cost-of-living raise on October 1, or a salary increase”); id., at 
29164 (remarks of Sen. Allen) (“freezing the compensation”); id., at 29172 
(remarks of Sen. Allen) (“denied the upcoming increase”; “salaries frozen 
at the September 30, 1976, level”); id., at 29372 (remarks of Sen. Bartlett) 
(“automatic pay raises . . . eliminated”); id., at 31892 (remarks of Rep. 
Shipley) (“no October cost-of-living increases would be made”; bill “pro- 
scribe[s] . . . the October cost-of-living pay increase [s] ”); id., at 31896 
(remarks of Rep. Riegle) (“elimination of the cost-of-living raise”).
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port stated that the statute would “continu[e] . . . the so 
called ‘cap’ ” on salaries for the next fiscal year. S. Rep. No. 
95-1024, p. 50 (1978). Floor debate once again expressed 
agreement with this construction.27 The House Report on 
the statute for Year 4 characterized it as “reducing] Federal 
executive pay increases from the mandatory entitlement of 
12.9 per centum to 5.5 per centum.” H. R. Rep. No. 96-500, 
p. 7 (1979). The Report referred to the bill as a change in 
existing law. See id., at 3. Later the Conference Report 
stated that the statute “restricts Cost-of-Living increases to 
5.5 percent” for the fiscal year just begun. H. R. Conf. Rep. 
No. 96-513, p. 3 (1979). The floor debates also confirm this 
understanding.23

These passages indicate clearly that Congress intended to 
rescind these raises entirely, not simply to consign them to the 
fiscal limbo of an account due but not payable. The clear 
intent of Congress in each year was to stop for that year the 
application of the Adjustment Act. The issue thus resolves 
itself into whether Congress could do so without violating 
the Compensation Clause.

B
Year 1

The statute applying to Year 1 was signed by the President 
during the business day of October 1, 1976. By that time, 
the 4.8% increase under the Adjustment Act already had 

27 See, e. g., 124 Cong. Rec. 17603 (1978) (remarks of Rep. Shipley) 
(“pay freeze”); id., at 17604 (remarks of Rep. Armstrong) (“automatic 
cost-of-living increases will not be permitted”); id., at 24375 (remarks 
of Sen. Sasser) (“freeze, during fiscal year 1979, the pay”).

28 See, e. g., 125 Cong. Rec. 27532 (1979) (remarks of Rep. Whitten) 
(“sharply decreasfes] such automatic increases”); id., at 27533 (remarks 
of Rep. Jacobs) (“rollback of the automatic 12.9-percent salary increase”); 
id., at 28019 (remarks of Sen. Byrd) (“put a cap on that pay increase”); 
id., at 28020 (remarks of Sen. Magnuson) (“this is in the nature of a cap, 
a limitation”); id., at 28108 (remarks of Rep. Conte) (“reduces from 12.9 
to 5.5 percent the increase in pay”).
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taken effect, since it was operative with the start of the 
month—and the new fiscal year—at the beginning of the day. 
The statute became law only upon the President’s signing it 
on October 1; it therefore purported to repeal a salary increase 
already in force. Thus it “diminished” the compensation of 
federal judges.29

29 The Government asks us to invoke the rule that the law does not rec-
ognize fractions of a day, see, e. g., Lapeyre v. United States, 17 Wall. 191 
(1873); it is argued that we should treat the President’s assent as having 
been given at the start of October 1. the same time the Year 1 increase was 
to take effect. It is correct that “the law generally reject[s] all fractions 
of a day, in order to avoid disputes.” 2 W. Blackstone, Commentaries 
*141. Here, however, the Government acknowledges that the statute was 
signed by the President after the Year 1 increase had taken effect. This 
Court, almost a century ago, stated:
“ ‘[W]henever it becomes important to the ends of justice, or in order to 
decide upon conflicting interests, the law will look into fractions of a day, 
as readily as into the fractions of any other unit of time. The rule is 
purely one of convenience, which must give way whenever the rights of 
parties require it. . . . The law is not made of such unreasonable and 
arbitrary rules.’” Louisville v. Savings Bank, 104 U. S. 469, 474r475 
(1881) (quoting Grosvenor v. Magill, 37 Ill. 239, 240-241 (1865); cita-
tions omitted).
Accord, Combe v. Pitt, 3 Burr. 1423, 97 Eng. Rep. 907 (K. B. 1763); 2 
C. Sands, Sutherland on Statutory Construction §33.10 (4th ed. 1973).

In Burgess v. Salmon, 97 U. S. 381 (1878), this Court was required to 
look to the time of day when a statute was enacted as compared to an-
other and related event. This Court held that, notwithstanding the gen-
eral rule, a person could not be subjected to a civil fine for violating a 
statute passed on the same day he engaged in the conduct but after that 
conduct had occurred. To impose a penalty on an act innocent when per-
formed would render the statute an ex post facto law. Id., at 384-385. 
Thus Burgess dealt not so much with benefits and penalties as it did with 
constitutional limitations on the legislative authority of Congress and the 
Executive. In the context of periodic increases, the Compensation Clause, 
like the Ex Post Facto Clause of Art. I, § 9, places limits on Congress and 
the President. Because of the constitutional implications, the logic of 
Burgess applies to the statute for Year 1 and requires us to look to the 
precise time the statute became law by the President’s action.
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The Government contends that Congress could reduce com-
pensation as long as it did not “discriminate” against judges, 
as such, during the process. That the “freeze” applied to 
various officials in the Legislative and the Executive Branches, 
as well as judges, does not save the statute, however. This is 
quite different from the situation in O'Malley v. Woodrough, 
307 U. S. 277 (1939). There the Court held that the Com-
pensation Clause was not offended by an income tax levied 
on Article III judges as well as on all other taxpayers; there 
was no discrimination against the plaintiff judge. Federal 
judges, like all citizens, must share “the material burden of 
the government . . . .” Id., at 282. The inclusion in the 
freeze of other officials who are not protected by the Com-
pensation Clause does not insulate a direct diminution in 
judges’ salaries from the clear mandate of that Clause; the 
Constitution makes no exceptions for “nondiscriminatory” re-
ductions.30 Accordingly, we hold that the statute with re-
spect to Year 1, as applied to compensation of members of 
the certified class, violates the Compensation Clause of Art. 
III.

Year 2
Unlike the statute for Year 1, the statute for Year 2 was 

signed by the President before October 1, when the 7.1% 
raise under the Comparability Act was due to take effect. 
Year 2 thus confronts us squarely with the question of whether 
Congress may, before the effective date of a salary increase, 
rescind such an increase scheduled to take effect at a later 
date. The District Court held that by including an annual 
cost-of-living adjustment in the statutory definitions of the 
salaries of Article III judges, see supra, at 204, and n. 2, 
Congress made the annual adjustment, from that moment on, 

30 We need not address the question of whether evidence of an intent to 
influence the Judiciary would invalidate a statute that on its face does not 
directly reduce judicial compensation. See Evans v. Gore, 253 U S. 245 
252 (1920).
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a part of judges’ compensation for constitutional purposes. 
Subsequent action reducing those adjustments “diminishes” 
compensation within the meaning of the Compensation 
Clause. Relying on Evans v. Gore, 253 U. S., at 254, the 
District Court held that such action reduces the amount “a 
judge . . . has been promised,” and all amounts thus promised 
fall within the protection of the Clause.

We are unable to agree with the District Court’s analysis 
and result. Our discussion of the Framers’ debates over the 
Compensation Clause, supra, at 219—220, led to a conclusion 
that the Compensation Clause does not erect an absolute ban 
on all legislation that conceivably could have an adverse effect 
on compensation of judges.31 Rather, that provision embodies 
a clear rule prohibiting decreases but allowing increases, a 
practical balancing by the Framers of the need to increase 
compensation to meet economic changes, such as substantial 
inflation, against the need for judges to be free from undue 
congressional influence. The Constitution delegated to Con-
gress the discretion to fix salaries and of necessity placed 
faith in the integrity and sound judgment of the elected 
representatives to enact increases when changing conditions 
demand.

Congress enacted the Adjustment Act based on this dele-
gated power to fix and, periodically, increase judicial com-
pensation. It did not thereby alter the compensation of 
judges; it modified only the formula for determining that 
compensation. Later, Congress decided to abandon the for-

81 In O’Malley v. Woodrough, 307 U. S. 277 (1939), this Court held that 
the immunity in the Compensation Clause would not extend to exempting 
judges from paying taxes, a duty shared by all citizens. The Court thus 
recognized that the Compensation Clause does not forbid everything that 
might adversely affect judges. The opinion concluded by saying that to 
the extent Miles v. Graham, 268 U. S. 501 (1925), was inconsistent, it 
“cannot survive.” 307 U. 8., at 282-283. Because Miles relied on Evans 
v. Gore, O’Malley must also be read to undermine the reasoning of Evans, 
on which the District Court relied in reaching its decision. 
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mula as to the particular years in question. For Year 2, as 
opposed to Year 1, the statute was passed before the Adjust-
ment Act increases had taken effect—before they had become 
a part of the compensation due Article III judges. Thus, 
the departure from the Adjustment Act policy in no sense 
diminished the compensation Article III judges were receiv-
ing; it refused only to apply a previously enacted formula.32

A paramount—indeed, an indispensable—ingredient of the 
concept of powers delegated to coequal branches is that each 
branch must recognize and respect the limits on its own au-
thority and the boundaries of the authority delegated to the 
other branches. To say that the Congress could not alter 
a method of calculating salaries before it was executed would 
mean the Judicial Branch could command Congress to carry out 
an announced future intent as to a decision the Constitution 
vests exclusively in the Congress.33 We therefore conclude 

32 United States v. More (CC DC 1803), writ of error dism’d for 
want of jurisdiction, 3 Cranch 159 (1805), is not to the contrary. Con-
gress had enacted a system of fees for compensating justices of the peace 
in the District of Columbia but subsequently abolished the fees. The 
Government brought an indictment against a justice of the peace who had 
continued to charge the fees, and the defendant demurred. The Circuit 
Court for the District of Columbia held that the compensation of justices 
of the peace in the District of Columbia was subject to the Compensation 
Clause and that a statute diminishing (here, abolishing) the fees violated 
the Constitution. Id., at 161, n. In More, the fee system was already 
in place as part of the justices’ compensation when Congress repealed it. 
Here, by contrast, the increase in Year 2 had not yet become part of the 
compensation of Article III judges when the statute repealing it was passed 
and signed by the President.

33 Indeed, it would be particularly ironic if we were to bind Congress 
to an indexing scheme for salaries when the Framers themselves rejected 
an indexing proposal. See supra, at 220. Of course, indexing techniques 
have improved since 1787. Nevertheless, Congress’ repeated rejections of 
specific adjustments indicates some dissatisfaction with automatic adjust-
ments according to a predetermined formula, even if not with the formula 
itself.
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that a salary increase “vests” for purposes of the Compen-
sation Clause only when it takes effect as part of the compen-
sation due and payable to Article III judges. With regard 
to Year 2, we hold that the Compensation Clause did not 
prohibit Congress from repealing the planned but not yet 
effective cost-of-living adjustment of October 1, 1977, when 
it did so before October 1, the time it first was scheduled to 
become part of judges’ compensation. The statute in Year 2 
thus represents a constitutionally valid exercise of legislative 
authority.

Year 3
For our purposes, the legal issues presented by the statute 

in Year 3 are indistinguishable from those in Year 2. Each 
statute eliminated—before October 1—the Adjustment Act 
salary increases contemplated but not yet implemented. 
Each statute was passed and signed by the President before 
the Adjustment Act increases took effect, in, the case of 
Year 3, on September 30. For the reasons set forth in our 
discussion of the issues for Year 2, we hold that the statute 
in Year 3 did not violate the Compensation Clause.

Year 4
Before reaching the constitutional issues implicated in 

Year 4, we must resolve a problem of statutory construction. 
On its face, the statute in Year 4 applies in terms to “execu-
tive employees, which includes Members of Congress.” See 
supra, at 208. It does not expressly mention judges. Ap-
pellees contend that even if Congress constitutionally could 
freeze the salaries of Article III judges, it did not do so in this 
statute.

We are satisfied that Congress’ use of the phrase “executive 
employees,” in context, was intended to include Article III 
judges. The full title of the Adjustment Act is the Executive 
Salary Cost-of-Living Adjustment Act, but it is clear that it 
was intended to apply to officials in the Legislative and the 
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Judicial Branches as well.34 The title does not control over 
the terms of the statute. The statutes in the three preced-
ing years undeniably applied to judges, and we can discern 
no indication that the Congress chose to single them out for 
an exemption when it was including Executive and Legisla-
tive officials. Most important, both the Conference Report 
and the Chairman of the House Appropriations Committee, 
speaking on the floor, made explicit what already was im-
plicit: the limiting statute would apply to judges as well. 
See H. R. Conf. Rep. No. 96-513, p. 3 (1979); 125 Cong. 
Rec. 27530, 27532 (1979) (remarks of Rep. Whitten)35

Having concluded that the statute in Year 4 was intended 
to apply to judges as well as other high-level federal officials, 
we are confronted with a situation similar to that in Year 1. 
Here again, the statute purported to revoke an increase in 
judges’ compensation a]ter those statutes had taken effect. 
For the reasons governing the statute as to Year 1, we hold 
that the statute revoking the increase for Year 4 violated the 
Compensation Clause insofar as it applied to members of the 
certified class.

V
The District Court has not yet calculated the precise dol-

lar amounts involved in Years 1 and 4, the years in which 
we hold the statutes violated the Compensation Clause. Fur-
ther proceedings are required to resolve these questions. 
Accordingly, the judgment of the District Court in No. 79-983

34 Most positions covered, of course, are in the Executive Branch, which 
may explain the limited title.

35 Several Members of Congress acknowledged the potential constitu-
tional problem with rolling back the salary increase already in effect for 
judges. See 125 Cong. Rec. 27529-27530 (1979) (remarks of Rep. Latta); 
id., at 27531-27533 (remarks of Rep. Whitten); id., at 27533 (remarks 
of Rep. Jacobs); id., at 28022 (remarks of Sen. Stevens). Representative 
Whitten, the Chairman of the House Appropriations Committee, stated 
that “the courts will have to make a final determination regarding this 
issue.” Id., at 27532.
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is affirmed in part and reversed in part, the judgment in 
No. 79-1689 is affirmed in part and reversed in part, and the 
cases are remanded for further proceedings consistent with 
this opinion.

It is so ordered.

Just ice  Blackmun  took no part in the decision of these 
cases.
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FEDERAL TRADE COMMISSION et  al . v . STANDARD 
OIL COMPANY OF CALIFORNIA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 79-900. Argued October 15, 1980—Decided December 15, 1980

The Federal Trade Commission (FTC) issued a complaint against re-
spondent and several other major oil companies, alleging that the FTC 
had “reason to believe” that the companies were violating § 5 of the 
Federal Trade Commission Act (Act), which prohibits unfair methods 
of competition or unfair or deceptive acts or practices in commerce. 
While adjudication of the complaint before an Administrative Law 
Judge was still pending, respondent, having unsuccessfully sought to 
have the FTC withdraw the complaint, brought an action in Federal 
District Court, alleging that the FTC had issued its complaint without 
having “reason to believe” that respondent was violating the Act, and 
seeking an order declaring the complaint unlawful and requiring that 
it be withdrawn. The District Court dismissed the action. The Court 
of Appeals reversed, holding that the District Court could inquire 
whether the FTC in fact had made the determination that it had reason 
to believe that respondent was violating the Act, and that the issuance 
of the complaint was “final agency action” under § 10 (c) of the Ad-
ministrative Procedure Act (APA).

Held: The FTC’s issuance of its complaint was not “final agency action” 
under § 10 (c) of the APA and hence was not judicially reviewable be-
fore the conclusion of the administrative adjudication. Pp. 238-246.

(a) The issuance of the complaint was not a definitive ruling or 
regulation and had no legal force or practical effect upon respondent’s 
daily business other than the disruptions that accompany any major 
litigation. Abbott Laboratories n . Gardner, 387 U. S. 136, distinguished. 
Immediate judicial review would serve neither efficiency nor enforcement, 
of the Act. Pp. 239-243.

(b) Although respondent, by requesting the FTC to withdraw its com-
plaint and awaiting the FTC’s refusal to do so, may have exhausted its 
administrative remedy as to the averment of a “reason to believe,” the 
FTC’s refusal to withdraw the complaint does not render the complaint 
a “definitive” action. Such refusal does not augment the complaint’s 
legal force or practical effect on respondent, nor does it diminish the 
concern for efficiency and enforcement of the Act. P. 243.



FTC v. STANDARD OIL CO. OF CAL. 233

232 Opinion of the Court

(c) The expense and disruption in defending itself, even if substantial, 
does not constitute irreparable injury to respondent. P. 244.

(d) Respondent’s challenge to the FTC’s complaint will not become 
“insulated” from judicial review if it is not reviewed before the FTC’s 
adjudication concludes, since under the APA a court of appeals review-
ing a cease-and-desist order has the power to review alleged unlawfulness 
in the issuance of an agency complaint, assuming that the issuance of 
the complaint is not “committed to agency discretion by law.” Pp. 
244-245.

(e) Since issuance of the complaint averring “reason to believe” is a 
step toward, and will merge in, the FTC’s decision on the merits, the 
claim of illegality in issuance of the complaint is not subject to judicial 
review as a “collateral” order. Cohen v. Beneficial Loan Corp., 337 
U. S. 541, distinguished. P. 246.

596 F. 2d 1381, reversed and remanded.

Pow el l , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Bren na n , Whi te , Mar sha ll , Bla ck mu n , and Reh nq ui st , JJ., 
joined. Ste ve ns , J., filed an opinion concurring in the judgment, post, 
p. 247. Stewa rt , J., took no part in the consideration or decision of the 
case.

Solicitor General McCree argued the cause for petitioners. 
With him on the briefs were Deputy Solicitor General Wal-
lace, Elliot Schulder, Michael N. Sohn, Howard E. Shapiro, 
Joanne L. Levine, and Mark W. Haase.

George A. Sears argued the cause for respondent. With 
him on the brief were Richard W. Odgers and C. Douglas 
Floyd*

Just ice  Powel l  delivered the opinion of the Court.
This case presents the question whether the issuance of a 

complaint by the Federal Trade Commission is “final agency 
action” subject to judicial review before administrative ad-
judication concludes.

^Daniel J. Popeo and Paul D. Kamenar filed a brief for the Washington 
Legal Foundation as amicus curiae urging affirmance.
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I
On July 18, 1973, the Federal Trade Commission issued and 

served upon eight major oil companies, including Standard Oil 
Company of California (Socal),1 a complaint averring that 
the Commission had “reason to believe” that the companies 
were violating § 5 of the Federal Trade Commission Act, 38 
Stat. 719, as amended, 15 U. S. C. § 45,2 and stating the Com-
mission’s charges in that respect.3 The Commission issued the 
complaint under authority of § 5 (b) of the Act, 15 U. S. C. 
§ 45 (b), which provides:

“Whenever the Commission shall have reason to be-
lieve that any . . . person, partnership, or corporation has 
been or is using any unfair method of competition or un-
fair or deceptive act or practice in or affecting commerce, 
and if it shall appear to the Commission that a proceed-
ing by it in respect thereof would be to the interest of 
the public it shall issue and serve upon such person, part-
nership, or corporation a complaint stating its charges in 
that respect and containing a notice of a hearing . . . .” 

An adjudication of the complaint’s charges began soon there-

1 The other seven respondents to the complaint were Exxon Corp., 
Texaco, Inc., Gulf Oil Corp., Mobil Oil Corp., Standard Oil Co. (Indiana), 
Shell Oil Corp., and Atlantic Richfield Co. In re Exxon Corporation, et al., 
Docket No. 8934.

2 Section 5 of the Act, as set forth in 15 U. S. C. § 45, provides in per-
tinent part:
“(a) ... (1) Unfair methods of competition in or affecting commerce, and 
unfair or deceptive acts or practices in or affecting commerce, are declared 
unlawful.”

3 The Commission charged that the eight companies had “maintained 
and reinforced a noncompetitive market structure in the refining of 
crude oil into petroleum products,” had “exercised monopoly power in 
the refining of petroleum products,” and had followed “common courses 
of action in accommodating the needs and goals of each other throughout 
the petroleum industry.”
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after before an Administrative Law Judge, and is still 
pending.

On May 1, 1975, Socal filed a complaint against the Com-
mission in the District Court for the Northern District of 
California, alleging that the Commission had issued its com-
plaint without having “reason to believe” that Socal was 
violating the Act.4 Socal sought an order declaring that the 
issuance of the complaint was unlawful and requiring that 
the complaint be withdrawn. Socal had sought this relief 
from the Commission and been denied.5 In support of its 
allegation and request, Socal recited a series of events that 
preceded the issuance of the complaint and several events 
that followed. In Socal’s estimation, the only inference to 
be drawn from these events was that the Commission lacked 
sufficient evidence when it issued the complaint to warrant a 
belief that Socal was violating the Act.

The gist of Socal’s recitation of events preceding the issu-
ance of the complaint is that political pressure for a public 
explanation of the gasoline shortages of 1973 forced the Com-
mission to issue a complaint against the major oil companies 
despite insufficient investigation. The series of events began 
on May 31, 1973. As of that day, the Commission had not 

4 Socal invoked federal-court jurisdiction under 5 U. 8 C § 704 and 
28 U. S. C. §§ 1331, 1337, 1346, 1361, and 2201.

5 The Commission had denied Socal’s motion to dismiss the complaint 
on February 12, 1974. The Commission also had denied Socal’s motion 
for reconsideration, stating:
[I]t has long been settled that the adequacy of the Commission’s 1 reason 

to believe’ a violation of law has occurred and its belief that a proceeding 
to stop it would be in the ‘public interest’ are matters that go to the 
mental processes of the Commissioners and will not be reviewed by the 
courts. Once the Commission has resolved these questions and issued a 
complaint, the issue to be litigated is not the adequacy of the Commission’s 
pre-complaint information or the diligence of its study of the material in 
question but whether the alleged violation has in fact occurred. That is 
the posture of the instant matter.” In re Exxon Corp 83 F T C 1759 
1760 (1974). '
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examined any employees, documents, or books of Socal’s, 
although the Commission had announced in December 1971, 
that it intended to investigate possible violations of the Fed-
eral Trade Commission Act in the petroleum industry.

On May 31, Senator Henry M. Jackson, then Chairman of 
the Senate Interior and Insular Affairs Committee and of the 
Permanent Investigation Subcommittee of the Senate Com-
mittee of Government Operations, requested the Commission 
“to prepare a report within thirty days regarding the relation-
ship between the structure of the petroleum industry and 
related industries and the current and prospective shortages 
of petroleum products.” Immediately the Commission sub-
poenaed three Socal officers to testify before it, and they did 
so in late June. This examination was the Commission’s only 
inquiry as to Socal’s books and records, and the only interview 
of a Socal officer, prior to the issuance of the complaint.6 On 
July 6, the Commission sent to Senator Jackson a “Prelimi-
nary Federal Trade Commission Staff Report on Its Investi-
gation of the Petroleum Industry,” requesting that the report 
not be made public because it had not yet “been evaluated or 
approved by the Commission.” On July 9, Senator Jackson 
informed the Commission by letter that he intended to publish 
the report as a congressional committee reprint unless the 
Commission explained by July 13 why public release of the 
report would be improper. The Commission responded on 
July 11 that public release of the report, which the Com-
mission characterized as “an internal staff memorandum,” 
would be “inconsistent with [the Commission’s] duty to pro-
ceed judiciously and responsibly in determining what, if any, 
action should be taken on the basis of the staff investigation.” 
On July 13, Senator Jackson released the report for publica-

6 On July 6, 1973, the Commission subpoenaed certain of Socal’s books 
and records, but the complaint was issued before those records were pro-
duced. The subpoena was quashed on July 27, 1973, by the commence-
ment of adjudication.
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tion by the Senate Committee on Interior and Insular Affairs. 
On July 18, the Commission issued its complaint.

The subsequent events recited by Socal in its complaint 
were intended to confirm that the Commission lacked suffi-
cient evidence before issuing its complaint to determine that 
it had reason to believe that Socal was violating the Act. 
One subsequent event was the issuance on August 27 of a 
report by the Office of Energy Advisor of the Department of 
the Treasury, concluding that the Commission’s staff report 
was wrong in implying that the major oil companies had 
contrived the gasoline shortages. The report recommended 
that the complaint be withdrawn. A second event was Sena-
tor Jackson’s statement in January 1974, at the conclusion 
of congressional hearings about the shortages, that he had 
found no “hard evidence” that the oil companies had created 
shortages. In addition to these expressions of doubt about 
the allegations of the Commission’s complaint, Socal recounted 
the several failures of the Commission’s complaint counsel in 
the adjudication to comply with orders of the Administrative 
Law Judge to identify the witnesses and documents on which 
the Commission intended to rely. The complaint counsel 
admitted that most of the evidence and witnesses the Com-
mission hoped to introduce were yet to be secured through 
discovery, and he moved to relax the Commission’s procedural 
rules for adjudication in order to allow such extensive dis-
covery. In certifying this motion to the Commission, the 
Administrative Law Judge recommended “withdrawal of this 
case from adjudication—that is, dismissal without prejudice— 
so that it may be more fully investigated.” The Commission 
denied the complaint counsel’s motion and declined to follow 
the Administrative Law Judge’s recommendations.

The District Court dismissed Socal’s complaint on the 
ground that “a review of preliminary decisions made by ad-
ministrative agencies, except under most unusual circum-
stances, would be productive of nothing more than chaos.” 
The Court of Appeals for the Ninth Circuit reversed. 596 
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F. 2d 1381 (1979). It held the Commission’s determination 
whether evidence before it provided the requisite reason to 
believe is “committed to agency discretion” and therefore is 
unreviewable according to § 10 of the Administrative Proce-
dure Act (APA), 5 U. S. C. §701 (a)(2). The Court of 
Appeals held, however, that the District Court could in-
quire whether the Commission in fact had made the deter-
mination that it had reason to believe that Socal was violating 
the Act. If the District Court were to find upon remand that 
the Commission had issued the complaint “solely because of 
outside pressure or with complete absence of a ‘reason to 
believe’ determination,” 596 F. 2d, at 1386, then it was to 
order the Commission to dismiss the complaint. The Court 
of Appeals further held that the issuance of the complaint 
was “final agency action” under § 10 (c) of the APA, 5 
U. S. C. § 704.

We granted the Commission’s petition for a writ of cer-
tiorari because of the importance of the questions raised by 
Socal’s request for judicial review of the complaint before 
the conclusion of the adjudication. 445 U. S. 903 (1980). 
We now reverse.

II
The Commission averred in its complaint that it had reason 

to believe that Socal was violating the Act. That averment 
is subject to judicial review before the conclusion of adminis-
trative adjudication only if the issuance of the complaint was 
“final agency action” or otherwise was “directly reviewable” 
under § 10 (c) of the APA, 5 U. S. C. § 704. We conclude 
that the issuance of the complaint was neither.7

7 In addition to contending that the issuance of the complaint is not 
“final” agency action, the Commission argues that the issuance is not 
“agency action” under § 2 (g) of the APA, 5 U. S. C. § 551 (13), and that, 
if agency action, it is “committed to agency discretion by law” under § 10. 
5 U. S. C. §701 (a)(2).

We agree with Socal and with the Court of Appeals that the issuance of 
the complaint is “agency action.” The language of the APA and its legis-
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A
The Commission’s issuance of its complaint was not “final 

agency action.” The Court observed in Abbott Laboratories 
v. Gardner, 387 U. S. 136, 149 (1967), that “[t]he cases deal-
ing with judicial review of administrative actions have inter-
preted the ‘finality’ element in a pragmatic way.” In Abbott 
Laboratories, for example, the publication of certain regula-
tions by the Commissioner of Food and Drugs was held to be 
final agency action subject to judicial review in an action for 
declaratory judgment brought prior to any Government action 
for enforcement. The regulations required manufacturers of 
prescription drugs to print certain information on drug labels 
and advertisements. The regulations were “definitive” state-
ments of the Commission’s position, id., at 151, and had a 
“direct and immediate . . . effect on the day-to-day business” 
of the complaining parties. Id., at 152. They had “the 
status of law” and “immediate compliance with their terms

lative history support this conclusion. According to § 10 of the APA, 5 
U. S. C. §701 (b)(2), “agency action” has the meaning given to it by 
§2, 5 U. S. C. § 551. That section provides that “ 'agency action’ in-
cludes the whole or a part of an agency rule, order, license, sanction, relief, 
or the equivalent or denial thereof, or failure to act,” 5 U. S. C. § 551 (13), 
and also that “ ‘order’ means the whole or a part of a final disposition . . . 
of an agency in a matter other than rule making . . . .” 5 U. S. C. § 551 
(6). According to the legislative history of the APA:
“The term ‘agency action’ brings together previously defined terms in order 
to simplify the language of the judicial-review provisions of section 10 and 
to assure the complete coverage of every form of agency power, proceed-
ing, action, or inaction. In that respect the term includes the supporting 
procedures, findings, conclusions, or statements or reasons or basis for the 
action or inaction.” S. Doc. No. 248, 79th Cong., 2d Sess., 255 (1946). 
We conclude that the issuance of the complaint by the Commission is “a 
part of a final disposition” and therefore is “agency action.”

In view of our conclusion that the issuance of the complaint was not 
“final agency action,” we do not address the question whether the issuance 
of a complaint is “committed to agency discretion by law.” 5 U. S. C. 
§701 (a)(2).
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was expected.” Ibid. In addition, the question presented 
by the challenge to the regulations was a “legal issue ... fit 
for judicial resolution.” Id., at 153. Finally, because the 
parties seeking the declaratory judgment represented almost 
all the parties affected by the regulations, “a pre-enforcement 
challenge . . . [was] calculated to speed enforcement” of the 
relevant Act. Id., at 154. Taking “a similarly flexible view 
of finality,” id., at 150, and in view of similar pragmatic con-
siderations, the Court had held the issuance of administrative 
regulations to be “final agency action” in Columbia Broad-
casting System, Inc. v. United States, 316 U. S. 407 (1942), 
Frozen Food Express v. United States, 351 U. S. 40 (1956), 
and United States v. Storer Broadcasting Co., 351 U. S. 192 
(1956).8 The issuance of the complaint in this case, however, 
is materially different.

8 In Columbia Broadcasting System, Inc. v. United States, the Court 
held reviewable a regulation of the Federal Communications Commission 
proscribing certain contractual arrangements between chain broadcasters 
and local stations. The Commission did not have authority to regulate 
such contracts; its regulation asserted only that the Commission would 
not license stations which maintained such contracts. In a challenge to 
the regulation before any enforcement action had been brought, the Court 
noted that the regulations had “the force of law before their sanctions 
are invoked as well as after,” that they were “promulgated by order of 
the Commission,” and that “the expected conformity to them causes injury 
cognizable by a court of equity.” 316 U. S., at 418-419.

In Frozen Food Express v. United States, the Court held reviewable an 
order of the Interstate Commerce Commission specifying commodities 
that were deemed not to be “agricultural . . . commodities.” The carriage 
of such commodities exempted vehicles from ICC supervision. The order 
was held to be “final agency action” in a challenge brought by a carrier 
transporting commodities that the ICC’s order had not included in its 
terms.

In United States v. Storer Broadcasting Co., the Court also held review-
able as “final agency action” a Federal Communications Commission regu-
lation announcing a policy not to issue television licenses to applicants 
already owning five such licenses. The rulemaking was complete and 
“operate [d] to control the business affairs of Storer.” 351 U. 8., at 199.
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By its terms, the Commission’s averment of “reason to 
believe” that Socal was violating the Act is not a definitive 
statement of position. It represents a threshold determina-
tion that further inquiry is warranted and that a complaint 
should initiate proceedings. To be sure, the issuance of the 
complaint is definitive on the question whether the Commis-
sion avers reason to believe that the respondent to the com-
plaint is violating the Act.9 But the extent to which the 
respondent may challenge the complaint and its charges 
proves that the averment of reason to believe is not “defini-
tive” in a comparable manner to the regulations in Abbott 
Laboratories and the cases it discussed.

Section 5 of the Act, 15 U. S. C. §45 (b), in conjunction 
with Commission regulations, 16 CFR §§3.41-3.46 (1980), 
and § 5 of the APA, 5 U. S. C. § 554 (1976 ed. and Supp. 
Ill), requires that the complaint contain a notice of hearing 
at which the respondent may present evidence and testimony 
before an administrative law judge to refute the Commis-
sion’s charges. Either party to the adjudication may appeal 
an adverse decision of the administrative law judge to the 
full Commission, 5 U. S. C. §577; 16 CFR §3.52 (1980); 
see 15 U. S. C. § 45 (c), which then may dismiss the com-
plaint. See 15 U. S. C. § 45 (c). If instead the Commission 
enters an order requiring the respondent to cease and desist 
from engaging in the challenged practice, the respondent still 
is not bound by the Commission’s decision until judicial re-
view is complete or the opportunity to seek review has 
lapsed. 15 U. S. C. §45 (g).10 Thus, the averment of rea-
son to believe is a prerequisite to a definitive agency position 
on the question whether Socal violated the Act, but itself is 
a determination only that adjudicatory proceedings will com-

9 The Commission held as much in its order denying Socal’s motion for 
reconsideration of the motion to dismiss. See n. 5, supra.

10 Possible judicial review also includes review in this Court upon a writ 
of certiorari. 15 U. S. C. § 45 (g).
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mence. Cf. Ewing v. Mytinger & Casselberry, Inc., 339 U. S. 
594 (1950); Chicago & Southern Air Lines, Inc. v. Waterman 
S.S. Corp., 333 U. S. 103 (1948).

Serving only to initiate the proceedings, the issuance of 
the complaint averring reason to believe has no legal force 
comparable to that of the regulation at issue in Abbott Lab-
oratories, nor any comparable effect upon Socal’s daily busi-
ness. The regulations in Abbott Laboratories forced manu-
facturers to “risk serious criminal and civil penalties” for 
noncompliance, 387 U. S., at 153, or “change all their labels, 
advertisements, and promotional materials; . . . destroy 
stocks of printed matter; and . . . invest heavily in new 
printing type and new supplies.” Id., at 152. Socal does 
not contend that the issuance of the complaint had any such 
legal or practical effect, except to impose upon Socal the 
burden of responding to the charges made against it. Al-
though this burden certainly is substantial, it is different 
in kind and legal effect from the burdens attending what 
heretofore has been considered to be final agency action.

In contrast to the complaint’s lack of legal or practical 
effect upon Socal, the effect of the judicial review sought by 
Socal is likely to be interference with the proper functioning 
of the agency and a burden for the courts. Judicial inter-
vention into the agency process denies the agency an oppor-
tunity to correct its own mistakes and to apply its expertise. 
Weinberger v. Salfi, 422 U. S. 749, 765 (1975). Intervention 
also leads to piecemeal review which at the least is inefficient 
and upon completion of the agency process might prove to 
have been unnecessary. McGee v. United States, 402 U. S. 
479, 484 (1971); McKart v. United States, 395 U. S. 185, 195 
(1969). Furthermore, unlike the review in Abbott Labora-
tories, judicial review to determine whether the Commission 
decided that it had the requisite reason to believe would 
delay resolution of the ultimate question whether the Act was 
violated. Finally, every respondent to a Commission com-
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plaint could make the claim that Socal had made. Judicial 
review of the averments in the Commission’s complaints 
should not be a means of turning prosecutor into defendant 
before adjudication concludes.

In sum, the Commission’s issuance of a complaint averring 
reason to believe that Socal was violating the Act is not a 
definitive ruling or regulation. It had no legal force or prac-
tical effect upon Socal’s daily business other than the disrup-
tions that accompany any major litigation. And immediate 
judicial review would serve neither efficiency nor enforcement 
of the Act. These pragmatic considerations counsel against 
the conclusion that the issuance of the complaint was “final 
agency action.”

B
Socal relies, however, upon different considerations than 

these in contending that the issuance of the complaint is 
“final agency action.”

Socal first contends that it exhausted its administrative 
remedies by moving in the adjudicatory proceedings for dis-
missal of the complaint. By thus affording the Commission 
an opportunity to decide upon the matter, Socal contends 
that it has satisfied the interests underlying the doctrine of 
administrative exhaustion. Weinberger v. Sal ft, supra, at 
765. The Court of Appeals agreed. 596 F. 2d, at 1387. We 
think, however, that Socal and the Court of Appeals have 
mistaken exhaustion for finality. By requesting the Com-
mission to withdraw its complaint and by awaiting the Com-
mission’s refusal to do so, Socal may well have exhausted its 
administrative remedy as to the averment of reason to be-
lieve. But the Commission’s refusal to reconsider its issuance 
of the complaint does not render the complaint a “definitive” 
action. The Commission’s refusal does not augment the com-
plaint’s legal force or practical effect upon Socal. Nor does 
the refusal diminish the concerns for efficiency and enforce-
ment of the Act.
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Socal also contends that it will be irreparably harmed unless 
the issuance of the complaint is judicially reviewed imme-
diately. Socal argues that the expense and disruption of 
defending itself in protracted adjudicatory proceedings con-
stitutes irreparable harm. As indicated above, we do not 
doubt that the burden of defending this proceeding will be 
substantial. But “the expense and annoyance of litigation is 
‘part of the social burden of living under government.’” 
Petroleum Exploration, Inc. v. Public Service Comm’n, 304 
U. S. 209, 222 (1938). As we recently reiterated: “Mere liti-
gation expense, even substantial and unrecoupable cost, does 
not constitute irreparable injury.” Renegotiation Board n . 
Bannercraft Clothing Co., 415 U. S. 1, 24 (1974).

Socal further contends that its challenge to the Commis-
sion’s averment of reason to believe can never be reviewed 
unless it is reviewed before the Commission’s adjudication 
concludes. As stated by the Court of Appeals, the alleged 
unlawfulness in the issuance of the complaint “is likely to 
become insulated from any review” if deferred until appellate 
review of a cease-and-desist order. 596 F. 2d, at 1387. Socal 
also suggests that the unlawfulness will be “insulated” because 
the reviewing court will lack an adequate record and it will 
address only the question whether substantial evidence sup-
ported the cease-and-desist order.11

We are not persuaded by this speculation. The Act ex-

11 The Court of Appeals additionally suggested that the complaint would 
be “insulated” from review because the alleged unlawfulness would be 
moot if Socal prevailed in the adjudication. These concerns do not sup-
port a conclusion that the issuance of a complaint averring reason to 
believe is “final agency action.” To the contrary, one of the principal 
reasons to await the termination of agency proceedings is “to obviate all 
occasion for judicial review.” Supra, at 242; McGee v. United States, 
402 U. S. 479, 484 (1971); McKart n . United States, 395 U. S. 185, 195 
(1969). Thus, the possibility that Socal’s challenge may be mooted in 
adjudication warrants the requirement that Socal pursue adjudication, not 
shortcut it.
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pressly authorizes a court of appeals to order that the Com-
mission take additional evidence.12 15 U. S. C. § 45(c). 
Thus, a record which would be inadequate for review of 
alleged unlawfulness in the issuance of a complaint can be 
made adequate. We also note that the APA specifically 
provides that a “preliminary, procedural, or intermediate 
agency action or ruling not directly reviewable is subject to 
review on the review of the final agency action,” 5 U. S. C. 
§ 704, and that the APA also empowers a court of appeals to 
“hold unlawful and set aside agency action . . . found to 
be . . . without observance of procedure required by law.” 
5 IT. S. C. § 706. Thus, assuming that the issuance of the 
complaint is not “committed to agency discretion by law,”13 
a court of appeals reviewing a cease-and-desist order has the 
power to review alleged unlawfulness in the issuance of a com-
plaint. We need not decide what action a court of appeals 
should take if it finds a cease-and-desist order to be supported 
by substantial evidence but the complaint to have been issued 
without the requisite reason to believe. It suffices to hold 
that the possibility does not affect the application of the final-
ity rule. Cf. Macauley v. Waterman S.S. Corp., 327 U. S. 
540, 545 (1946).

12 Section 5 (c), as set forth in 15 U. S. C. § 45 (c), provides in pertinent 
part:
“If either party shall apply to the court for leave to adduce additional 
evidence, and shall show to the satisfaction of the court that such addi-
tional evidence is material and that there were reasonable grounds for the 
failure to adduce such evidence in the proceeding before the Commission, 
the court may order such additional evidence to be taken before the Com-
mission and to be adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may see proper.”

13 Contrary to the suggestion of Justi ce  Ste ve ns  in his concurring 
opinion, we do not hold that the issuance of the complaint is reviewable 
agency action. We leave open the question whether the issuance of the 
complaint is unreviewable because it is “committed to agency discretion by 
law.” See n. 7, supra.
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c
There remains only Socal’s contention that the claim of 

illegality in the issuance of the complaint is a “collateral” 
order subject to review under the doctrine of Cohen n . Bene-
ficial Loan Corp., 337 U. S. 541 (1949). It argues that the 
Commission’s issuance of the complaint averring reason to 
believe “fall[s] in that small class [of decisions] which finally 
determine claims of right separable from, and collateral to, 
rights asserted in th'e action, too important to be denied re-
view and too independent of the cause itself to require that 
appellate consideration be deferred until the whole case is 
adjudicated.” Id., at 546. In that diversity case, a District 
Court refused to apply a state statute requiring shareholders 
bringing a derivative suit to post a security bond for the 
defendant’s litigation expenses. This Court held that the 
District Court’s order was subject to immediate appellate 
review under 28 U. S. C. § 1291. Giving that section a “prac-
tical rather than a technical construction,” the Court con-
cluded that this order “did not make any step toward final 
disposition of the merits of the case and will not be merged 
in final judgment.” 337 U. S., at 546.

Cohen does not avail Socal. What we have said above 
makes clear that the issuance of the complaint averring rea-
son to believe is a step toward, and will merge in, the Com-
mission’s decision on the merits. Therefore, review of this 
preliminary step should abide review of the final order.

Ill
Because the Commission’s issuance of a complaint averring 

reason to believe that Socal has violated the Act is not “final 
agency action” under § 10 (c) of the APA, it is not judicially 
reviewable before administrative adjudication concludes.14

14 By this holding, we do not encourage the issuance of complaints by 
the Commission without a conscientious compliance with the “reason to 
believe” obligation in 15 U. S. C. § 45 (b). The adjudicatory proceedings
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We therefore reverse the Court of Appeals and remand for the 
dismissal of the complaint. _ .

It is so ordered.

Justice  Stewart  took no part in the consideration or 
decision of this case.

Justice  Stevens , concurring in the judgment.
“Agency action” is a statutory term that identifies the con-

duct of executive and administrative agencies that Congress 
intended to be reviewable in federal court.1 In general, the 
term encompasses formal orders, rules, and interpretive deci-
sions that crystallize or modify private legal rights.2 Agency 
action that is merely “preliminary, procedural, or intermedi-
ate” is subject to judicial review at the termination of the 
proceeding in which the interlocutory ruling is made.3 Today 

which follow the issuance of a complaint may last for months or years. 
They result in substantial expense to the respondent and may divert 
management personnel from their administrative and productive duties 
to the corporation. Without a well-grounded reason to believe that un- 
lawful conduct has occurred, the Commission does not serve the public 
interest by subjecting business enterprises to these burdens.

1 Title 5 U. S. C. § 702 provides in part:
“A person suffering legal wrong because of agency action, or adversely 

affected or aggrieved by agency action within the meaning of a relevant 
statute, is entitled to judicial review thereof.”

2 Section 701 (b) (2) provides: 
“For the purposes of this chapter—

“(2) 'person’, 'rule’, 'order’, ‘license’, 'sanction’, 'relief’, and 'agency 
action’ have the meanings given them by section 551 of this title.” 
Section 551 (13) provides:

agency action’ includes the whole or a part of an agency rule, order, 
license, sanction, relief, or the equivalent or denial thereof, or failure to 
act.”

3 Section 704 provides in part:
“A preliminary, procedural, or intermediate agency action or ruling not 
directly reviewable is subject to review on the review of the final agency 
action.”
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the Court holds that an agency decision to initiate administra-
tive proceedings is in the interlocutory category. In a foot-
note, ante, at 238-239, n. 7, the Court determines whether the 
decision is ever reviewable and in the body of the opinion the 
Court determines when it is reviewable.

In my opinion, Congress did not intend to authorize any 
judicial review of decisions to initiate administrative proceed-
ings. The definition of “agency action” found in 5 U. S. C. 
§ 551 (13) plainly contemplates action that affects legal rights 
in some way. As the Court points out, ante, at 242, the 
mere issuance of a complaint has no legal effect on the re-
spondent’s rights. Although an agency’s decision to file a 
complaint may have a serious impact on private parties who 
must respond to such complaints, that impact is comparable 
to that caused by a private litigant’s decision to file a lawsuit 
or a prosecutor’s decision to present evidence to a grand jury. 
A decision to initiate proceedings does not have the same 
kind of effect on legal rights as “an agency rule, order, license 
[or other sanction].”4 I am aware of nothing in the Ad-
ministrative Procedure Act, or its history, that indicates that 
Congress intended to authorize judicial review of this type of 
decision.

4 See n. 2, supra. The Court’s partial quotation of the definition of the 
term “order” in 5 U. S. C. § 551 (6), see ante, at 239, n. 7, implies that 
the Court regards the initial step in a proceeding as a “part of the final 
order terminating the proceeding. In my opinion that is a rather plain 
misreading of the definition. An ordinary reader would interpret “part” of 
an order to refer to one of several paragraphs or sections in that document, 
not to actions that preceded the entry of the order. Under a contrary 
reading, presumably the Commission’s action in filing a brief directed to 
some preliminary issue in the proceeding would be considered “part” of 
the agency action terminating the proceedings and therefore subject to 
judicial review. Section 551 (6) reads, in full, as follows:

“‘order’ means the whole or a part of a final disposition, whether 
affirmative, negative, injunctive, or declaratory in form, of an agency in a 
matter other than rule making but including licensing.”
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The practical consequences of the Court’s contrary hold-
ing—that the Commission’s prelitigation decision, although 
not reviewable now, will be reviewable later5—confirms my 
opinion that the Court’s decision does not reflect the intent 
of Congress. If the Commission ultimately prevails on the 
merits of its complaint, Socal surely will not be granted im-
munity because the Commission did not uncover the evidence 
of illegality until after the complaint was filed. On the other 
hand, if Socal prevails, there will be no occasion to review the 
contention that it now advances, because the only relief it 
seeks is a dismissal of the Commission’s complaint. Socal is 
surely correct when it argues that unless review is available 
now, meaningful review can never be had.

The Court’s casual reading of the Administrative Procedure 
Act is unfortunate for another reason. The disposition of a 
novel and important question of federal jurisdiction in a 
footnote will lend support to the notion that federal courts 
have a “carte blanche” authorizing judicial supervision of al-
most everything that the Executive Branch of Government 
may do. Because that notion has an inevitable impact on the 
quantity and quality of judicial service, federal judges should 
be especially careful to construe their own authority strictly. 
I therefore respectfully disagree with the Court’s perfunctory 
analysis of the “agency action” issue. I do, however, concur 
in its judgment because I am persuaded that the Commis-
sion’s decision to initiate a complaint is not “agency action” 
within the meaning of § 10 (b) of the Administrative Proce-
dure Act, 5 U. S. C. § 702.

5 Because judicial review of the Commission’s decision is not specifically 
proscribed by statute, the decision to file a complaint will be reviewable 
later unless the Commission, by a showing of "clear and convincing” evi-
dence, can overcome the strong presumption against a determination that 
its action was "committed to agency discretion” under 5 U. S. C. § 701 
(a)(2). See Dunlop n . Bachowski, 421 U. S. 560, 567 (1975).
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DELAWARE STATE COLLEGE et  al . v . RICKS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
THIRD CIRCUIT

No. 79-939. Argued October 7, 1980—Decided December 15, 1980

The Board of Trustees of petitioner Delaware State College formally voted 
to deny tenure to respondent professor on the basis of recommendations 
of the College’s tenure committee and Faculty Senate. During the 
pendency of respondent’s grievance before the Board’s grievance com-
mittee, the Trustees on June 26, 1974, told him that pursuant to Col-
lege policy he would be offered a 1-year “terminal” contract that would 
expire June 30, 1975. Respondent signed the contract, and on Septem-
ber 12, 1974, the Board notified him that it had denied his grievance. 
After the appropriate Delaware agency had waived its primary juris-
diction over respondent’s employment discrimination charge under 
Title VII of the Civil Rights Act of 1964, the Equal Employment Op-
portunity Commission (EEOC), on April 28, 1975, accepted his com-
plaint for filing. More than two years later, the EEOC issued a “right 
to sue” letter, and respondent filed this action in the District Court on 
September 9, 1977. The complaint alleged, inter alia, that the College 
had discriminated against him on the basis of his national origin in 
violation of both Title VII and 42 U. S. C. § 1981. Title VII requires 
that a complaint be filed with the EEOC within 180 days (300 days 
under certain circumstances) “after the alleged unlawful employment 
practice occurred,” 42 U. S. C. §2000e-5(e). Under the applicable 
Delaware statute of limitations, cases under 42 U. S. C. § 1981 must be 
filed within three years of the unfavorable employment decision. The 
District Court dismissed both of respondent’s claims as untimely. It 
held that the only unlawful employment practice alleged was the Col-
lege’s decision to deny respondent tenure, and that the limitations pe-
riods for both claims had commenced to run by June 26, 1974, when 
the Board ofiicially notified him that he would be offered a 1-year “ter-
minal” contract. The Court of Appeals reversed, holding that the 
limitations period for both claims did not commence to run until the 
“terminal” contract expired on June 30, 1975.

Held: Respondent’s Title VII and § 1981 claims were untimely. Pp. 250- 
262.

(a) The allegations of the complaint do not support respondent’s 
“continuing violation” argument that discrimination motivated the Col-
lege not only in denying him tenure but also in terminating his employ-
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ment on June 30, 1975. The only discrimination alleged occurred—and 
the filing limitations periods therefore commenced—at the time the 
tenure decision was made and communicated to respondent. This is so 
even though one of the effects of the denial of tenure—the eventual loss 
of a teaching position—did not occur until later. Pp. 256-258.

(b) Nor can the final date of employment be adopted, for policy rea-
sons and simplicity, as the date when the limitations periods commenced. 
Where, as here, the only challenged practice occurs before the date of 
termination of employment, the limitations periods necessarily com-
menced to run before that date. Pp. 259-260.

(c) The date when respondent was notified that his grievance had 
been denied, September 12, 1974, cannot be considered to be the date of 
the unfavorable tenure decision. The Board had made clear well before 
then that it had formally rejected respondent’s tenure bid, and enter-
taining a grievance complaining of the tenure decision does not suggest 
that the prior decision was in any respect tentative. Nor does the 
pendency of a grievance, or some other method of collateral review of an 
employment decision, toll the running of the limitations periods, Electri-
cal Workers v. Robbins & Myers, Inc., 429 U. S. 229. Pp. 260-261.

(d) The District Court’s conclusion that the limitations periods had 
commenced to run by June 26, 1974, when the Board notified respondent 
that he would be offered a “terminal” contract, was not erroneous. In 
light of the earlier recommendations of the tenure committee and the 
Faculty Senate that respondent not receive tenure and the Board’s for-
mal vote to deny tenure, the conclusion that the College had estab-
lished its official position—and made that position apparent to respond-
ent—no later than June 26, 1974, was justified. Pp. 261-262.

605 F. 2d 710, reversed and remanded.

Pow el l , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Whi te , Bla ck mu n , and Reh nq ui st , JJ., joined. Ste wa rt , J., filed 
a dissenting opinion, in which Bre nn an  and Mar shal l , JJ., joined, 
post, p. 262. Ste ve ns , J., filed a dissenting opinion, post, p. 265.

Nicholas H. Rodriguez argued the cause for petitioners. 
With him on the briefs were Harold Schmittinger and Wil-
liam D. Fletcher, Jr.

Judith E. Harris argued the cause and filed briefs for 
respondent.*

* Robert E. Williams, Douglas S. McDowell, and Daniel R. Levinson
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Justic e Powell  delivered the opinion of the Court.
The question in this case is whether respondent, a college 

professor, timely complained under the civil rights laws that 
he had been denied academic tenure because of his national 
origin.

I
Columbus Ricks is a black Liberian. In 1970, Ricks joined 

the faculty at Delaware State College, a state institution 
attended predominantly by blacks. In February 1973, the 
Faculty Committee on Promotions and Tenure (the tenure 
committee) recommended that Ricks not receive a tenured 
position in the education department. The tenure committee, 
however, agreed to reconsider its decision the following year. 
Upon reconsideration, in February 1974, the committee ad-
hered to its earlier recommendation. The following month, 
the Faculty Senate voted to support the tenure committee’s 
negative recommendation. On March 13, 1974, the College 
Board of Trustees formally voted to deny tenure to Ricks.

Dissatisfied with the decision, Ricks immediately filed a 
grievance with the Board’s Educational Policy Committee 
(the grievance committee), which in May 1974 held a hearing 
and took the matter under submission.1 During the pendency 
of the grievance, the College administration continued to 
plan for Ricks’ eventual termination. Like many colleges

filed a brief for the Equal Employment Advisory Council as amicus curiae 
urging reversal.

Briefs of amici curiae urging affirmance were filed by Solicitor General 
McCree, Deputy Solicitor General Wallace, Edwin S. Kneedler, Leroy D. 
Clark, Joseph T. Eddins, and Lutz Alexander Prager for the United States 
et al.; and by David M. Rabban and Victor J. Stone for the American 
Association of University Professors.

1 According to the Court of Appeals, the grievance committee almost im-
mediately recommended to the Board that Ricks’ grievance be denied. 
605 F. 2d 710, 711 (CAS 1979). Nothing in the record, however, reveals 
the date on which the grievance committee rendered its decision.
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and universities, Delaware State has a policy of not dis-
charging immediately a junior faculty member who does not 
receive tenure. Rather, such a person is offered a “terminal” 
contract to teach one additional year. When that contract 
expires, the employment relationship ends. Adhering to this 
policy, the Trustees on June 26, 1974, told Ricks that he 
would be offered a 1-year “terminal” contract that would ex-
pire June 30, 1975.2 Ricks signed the contract without ob- 

2 The June 26 letter stated:
June 26, 1974 

Dr. Columbus Ricks 
Delaware State College 
Dover, Delaware
Dear Dr. Ricks:

On March 13, 1974, the Board of Trustees of Delaware State College 
officially endorsed the recommendations of the Faculty Senate at its 
March 11, 1974 meeting, at which time the Faculty Senate recommended 
that the Board not grant you tenure.

As we are both aware, the Educational Policy Committee of the Board 
of Trustees has heard your grievance and it is now in the process of com-
ing to a decision. The Chairman of the Educational Policy Committee 
has indicated to me that a decision may not be forthcoming until sometime 
in July. In order to comply with the 1971 Trustee Policy Manual and 
AAUP requirements with regard to the amount of time needed in proper 
notification of non-reappointment for non-tenured faculty members, the 
Board has no choice but to follow actions according to its official position 
prior to the grievance process, and thus, notify you of its intent not to 
renew your contract at the end of the 1974-75 school year.

Please understand that we have no way of knowing what the outcome 
of the grievance process may be, and that this action is being taken at 
this time in order to be consistent with the present formal position of the 
Board and AAUP time requirements in matters of this kind. Should the 
Educational Policy Committee decide to recommend that you be granted 
tenure, and should the Board of Trustees concur with their recommenda-
tion, then of course, it will supersede any previous action taken by the 
Board.

Sincerely yours,
/s/ Walton H. Simpson, President
Board of Trustees of Delaware State College
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j ection or reservation on September 4, 1974. Shortly there-
after, on September 12, 1974, the Board of Trustees notified 
Ricks that it had denied his grievance.

Ricks attempted to file an employment discrimination 
charge with the Equal Employment Opportunity Commission 
(EEOC) on April 4, 1975. Under Title VII of the Civil 
Rights Act of 1964, 78 Stat. 253, as amended, however, state 
fair employment pra'ctices agencies have primary jurisdic-
tion over employment discrimination complaints. See 42 
U. S. C. § 2000e-5 (c). The EEOC therefore referred Ricks’ 
charge to the appropriate Delaware agency. On April 28, 
1975, the state agency waived its jurisdiction, and the EEOC 
accepted Ricks’ complaint for filing. More than two years 
later, the EEOC issued a “right to sue” letter.

Ricks filed this lawsuit in the District Court on September 
9, 1977.3 The complaint alleged, inter alia, that the College 
had discriminated against him on the basis of his national 
origin in violation of Title VII and 42 U. S. C. § 1981.4 The 
District Court sustained the College’s motion to dismiss both 
claims as untimely. It concluded that the only unlawful em-

3 In addition to the College itself, other defendants (petitioners in this 
Court) are Trustees Walton H. Simpson, William H. Davis, William G. Dix, 
Edward W. Hagemeyer, James C. Hardcastle, Delma Lafferty, James 
H. Williams, William S. Young, Burt C. Pratt, Luna I. Mishoe, and Pierre 
S. duPont IV (ex officio); the academic dean, M. Milford Caldwell (now 
deceased); the education department chairman, George W. McLaughlin; 
and tenure committee members Romeo C. Henderson, Harriet R. Williams, 
Arthur E. Bragg, Ora Bunch, Ehsan Helmy, Vera Powell, John R. Price, 
Herbert Thompson, W. Richard Wynder, Ulysses Washington, and Jane 
Laskaris.

4 Section 1981 provides:
“All persons within the jurisdiction of the United States shall have the 

same right in every State and Territory to make and enforce contracts, 
to sue, be parties, give evidence, and to the full and equal benefit of all 
laws and proceedings for the security of persons and property as is enjoyed 
by white citizens, and shall be subject to like punishment, pains, penalties, 
taxes, licenses, and exactions of every kind, and to no other.”
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ployment practice alleged was the College’s decision to deny 
Ricks tenure, and that the limitations periods for both claims 
had commenced to run by June 26, 1974, when the President 
of the Board of Trustees officially notified Ricks that he 
would be offered a 1-year “terminal” contract. See n. 2, supra. 
The Title VII claim was not timely because Ricks had not 
filed his charge with the EEOC within 180 days after that 
date. Similarly, the § 1981 claim was not timely because the 
lawsuit had not been filed in the District Court within the 
applicable 3-year statute of limitations.5

The Court of Appeals for the Third Circuit reversed. 605 
F. 2d 710 (1979). It agreed with the District Court that 
Ricks’ essential allegation was that he had been denied tenure 
illegally. Id., at 711. According to the Court of Appeals, 
however, the Title VII filing requirement, and the statute of 
limitations for the § 1981 claim, did not commence to run 
until Ricks’ “terminal” contract expired on June 30, .1975. 
The court reasoned:

“ ‘ [A] terminated employee who is still working should 
not be required to consult a lawyer or file charges of 
discrimination against his employer as long as he is still 
working, even though he has been told of the employer’s 
present intention to terminate him in the future.’ ” Id., 
at 712, quoting Bonham v. Dresser Industries, Inc., 569 
F. 2d 187, 192 (CA3 1977), cert, denied, 439 U. S. 821 
(1978).

See Egelston v. State University College at Geneseo, 535 F. 
2d 752 (CA2 1976); cf. Noble n . University of Rochester, 535 
F. 2d 756 (CA2 1976).

The Court of Appeals believed that the initial decision to 
terminate an employee sometimes might be reversed. The

8 The statute of limitations in § 1981 cases is that applicable to similar 
claims under state law. Johnson n . Railway Express Agency, Inc., 421 
U. S. 454, 462 (1975). The parties in this case agree that the applicable 
limitations period under Delaware law is three years. 
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aggrieved employee therefore should not be expected to resort 
to litigation until termination actually has occurred. Prior 
resort to judicial or administrative remedies would be “likely 
to have the negative side effect of reducing that employee’s 
effectiveness during the balance of his or her term. Work-
ing relationships will be injured, if not sundered, and the 
litigation process will divert attention from the proper ful-
fillment of job responsibilities.” 605 F. 2d, at 712. Finally, 
the Court of Appeals thought that a rule focusing on the last 
day of employment would provide a “bright line guide both 
for the courts and for the victims of discrimination.” Id., at 
712-713. It therefore reversed and remanded the case to the 
District Court for trial on the merits of Ricks’ discrimination 
claims. We granted certiorari. 444 U. S. 1070 (1980).

For the reasons that follow, we think that the Court of 
Appeals erred in holding that the filing limitations periods 
did not commence to run until June 30, 1975. We agree 
instead with the District Court that both the Title VII and 
§ 1981 claims were untimely.6 Accordingly, we reverse.

II
Title VTI requires aggrieved persons to file a complaint with 

the EEOC “within one hundred and eighty days after the 
alleged unlawful employment practice occurred.” 42 U. S. C. 
§ 2000e-5 (e).7 Similarly, § 1981 plaintiffs in Delaware must 
file suit within three years of the unfavorable employment de-
cision. See n. 5, supra. The limitations periods, while guar-
anteeing the protection of the civil rights laws to those who 
promptly assert their rights, also protect employers from 
the burden of defending claims arising from employment

6 Because the claims were not timely filed, we do not decide whether 
a claim of national origin discrimination is cognizable under § 1981.

7 Under certain circumstances, the filing period is extended to 300 days. 
42 U. S. C. § 2000e-5 (e); see Mohasco Corp. v. Silver, 447 U S 807 
(1980).
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decisions that are long past. Johnson v. Railway Express 
Agency, Inc., 421 U. S. 454, 463-464 (1975); see United Air 
Lines, Inc. v. Evans, 431 U. S. 553, 558 (1977).

Determining the timeliness of Ricks’ EEOC complaint, and 
this ensuing lawsuit, requires us to identify precisely the 
“unlawful employment practice” of which he complains. 
Ricks now insists that discrimination motivated the College 
not only in denying him tenure, but also in terminating his 
employment on June 30, 1975. Tr. of Oral Arg. 25, 26, 31- 
32. In effect, he is claiming a “continuing violation” of the 
civil rights laws with the result that the limitations periods 
did not commence to run until his 1-year “terminal” con-
tract expired. This argument cannot be squared with the 
allegations of the complaint. Mere continuity of employ-
ment, without more, is insufficient to prolong the life of a 
cause of action for employment discrimination. United Air 
Lines, Inc. n . Evans, supra, at 558. If Ricks intended to 
complain of a discriminatory discharge, he should have iden-
tified the alleged discriminatory acts that continued until, or 
occurred at the time of, the actual termination of his employ-
ment. But the complaint alleges no such facts.8

Indeed, the contrary is true. It appears that termination 
of employment at Delaware State is a delayed, but inevitable, 

8 Sixteen paragraphs in the complaint describe in detail the sequence of 
events surrounding the tenure denial. Only one paragraph even mentions 
Ricks’ eventual departure from Delaware State, and nothing in that para-
graph alleges any fact suggesting discrimination in the termination of 
Ricks’ employment.

The complaint does allege that a variety of unusual incidents occurred 
during the 1974-1975 school year, including one in which the education 
department chairman, George W. McLaughlin, physically attacked Ricks. 
This incident allegedly resulted in McLaughlin’s conviction for assault. 
Counsel for Ricks conceded at oral argument that incidents such as this 
were not independent acts of discrimination, Tr. of Oral Arg. 29-30, 
but at most evidence that could be used at a trial.
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consequence of the denial of tenure. In order for the limi-
tations periods to commence with the date of discharge, Ricks 
would have had to allege and prove that the manner in which 
his employment was terminated differed discriminatorily from 
the manner in which the College terminated other professors 
who also had been denied tenure. But no suggestion has 
been made that Ricks was treated differently from other 
unsuccessful tenure aspirants. Rather, in accord with the 
College’s practice, Ricks was offered a 1-year “terminal” con-
tract, with explicit notice that his employment would end 
upon its expiration.

In sum, the only alleged discrimination occurred—and the 
filing limitations periods therefore commenced—at the time 
the tenure decision was made and communicated to Ricks.9 
That is so even though one of the effects of the denial of 
tenure—the eventual loss of a teaching position—did not 
occur until later. The Court of Appeals for the Ninth Circuit 
correctly held, in a similar tenure case, that “[t]he proper 
focus is upon the time of the discriminatory acts, not upon 
the time at which the consequences of the acts became most 
painful.” Abramson v. University of Hawaii, 594 F. 2d 202, 
209 (1979) (emphasis added); see United Air Lines, Inc. n . 
Evans, 431 U. S., at 558. It is simply insufficient for Ricks 
to allege that his termination “gives present effect to the past 
illegal act and therefore perpetuates the consequences of for-
bidden discrimination.” Id., at 557. The emphasis is not 
upon the effects of earlier employment decisions; rather, it 
“is [upon] whether any present violation exists.” Id., at 558 
(emphasis in original).

9 Complaints that employment termination resulted from discrimination 
can present widely varying circumstances. In this case the only alleged 
discriminatory act is the denial of tenure sought by a college professor, 
with the termination of employment not occurring until a later date. The 
application of the general principles discussed herein necessarily must be 
made on a case-by-case basis.
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III
We conclude for the foregoing reasons that the limitations 

periods commenced to run when the tenure decision was made 
and Ricks was notified. The remaining inquiry is the iden-
tification of this date.

A
Three dates have been advanced and argued by the parties. 

As indicated above, Ricks contended for June 30, 1975, the 
final date of his “terminal” contract, relying on a continuing- 
violation theory. This contention fails, as we have shown, 
because of the absence of any allegations of facts to support 
it. The Court of Appeals agreed with Ricks that the relevant 
date was June 30, 1975, but it did so on a different theory. 
It found that the only alleged discriminatory act was the 
denial of tenure, 605 F. 2d, at 711, but nevertheless adopted 
the “final date of employment” rule primarily for policy rea-
sons. Supra, at 255-256. Although this view has the virtue 
of simplicity,10 the discussion in Part II of this opinion demon-
strates its fallacy as a rule of general application. Congress 
has decided that time limitations periods commence with the 
date of the “alleged unlawful employment practice.” See 42 
U. S. C. § 2000e-5 (e). Where, as here, the only challenged 
employment practice occurs before the termination date, the 
limitations periods necessarily commence to run before that 
date.11 It should not be forgotten that time-limitations pro-
visions themselves promote important interests; “the period 

10 Brief for EEOC as Amicus Curiae 19-22; 605 F. 2d, at 712-713.
11 The Court of Appeals also thought it was significant that a final-date- 

of-employment rule would permit the teacher to conclude his affairs at a 
school without the acrimony engendered by the filing of an administrative 
complaint or lawsuit. Id., at 712. It is true that “the filing of a law-
suit might tend to deter efforts at conciliation.” Johnson n . Railway Ex-
press Agency, Inc., 421 U. S., at 461. But this is the “natural effec[t] of 
the choice Congress has made,” ibid., in explicitly requiring that the limi-
tations period commence with the date of the “alleged unlawful employ-
ment practice,” 42 U. S. C. § 2000e-5 (c).
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allowed for instituting suit inevitably reflects a value judg-
ment concerning the point at which the interests in favor of 
protecting valid claims are outweighed by the interests in pro-
hibiting the prosecution of stale ones.” Johnson n . Railway 
Express Agency, Inc., 421 U. S., at 463—464.12 See Mohasco 
Corp. n . Silver, 447 U. S. 807, 820, 825 (1980).

B
The EEOC, in its amicus brief, contends in the alternative 

for a different date. It was not until September 12, 1974, 
that the Board notified Ricks that his grievance had been 
denied. The EEOC therefore asserts that, for purposes of 
computing limitations periods, this was the date of the unfa-
vorable tenure decision.13 Two possible lines of reasoning 
underlie this argument. First, it could be contended that the 
Trustees’ initial decision was only an expression of intent 
that did not become final until the grievance was denied. In 
support of this argument, the EEOC notes that the June 26 
letter explicitly held out to Ricks the possibility that he 
would receive tenure if the Board sustained his grievance. 
See n. 2, supra. Second, even if the Board’s first decision

12 It is conceivable that the Court of Appeals’ “final day of employment” 
rule might discourage colleges even from offering a “grace period,” such 
as Delaware State’s practice of 1-year “terminal” contracts, during which 
the junior faculty member not offered tenure may seek a teaching position 
elsewhere.

13 If September 12 were the critical date, the § 1981 claim would be 
timely. Counting from September 12, the Title VII claim also would 
be timely if Ricks is entitled to 300 days, rather than 180 days, in which 
to file with the EEOC. In its brief before this Court, the EEOC as 
amicus curiae noted that Delaware is a State with its own fair employment 
practices agency. According to the EEOC, therefore, Ricks was entitled 
to 300 days to file his complaint. See n. 7, supra. Because we hold 
that the time-limitations periods commenced to run no later than June 26, 
1974, we need not decide whether Ricks was entitled to 300 days to file 
under Title VII. Counting from the June 26 date, Ricks’ filing with the 
EEOC was not timely even with the benefit of the 300-day period.
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expressed its official position, it could be argued that the 
pendency of the grievance should toll the running of the 
limitations periods.

We do not find either argument to be persuasive. As to 
the former, we think that the Board of Trustees had made 
clear well before September 12 that it had formally rejected 
Ricks’ tenure bid. The June 26 letter itself characterized 
that as the Board’s “official position.” Ibid. It is apparent, 
of course, that the Board in the June 26 letter indicated a 
willingness to change its prior decision if Ricks’ grievance 
were found to be meritorious. But entertaining a grievance 
complaining of the tenure decision does not suggest that the 
earlier decision was in any respect tentative. The grievance 
procedure, by its nature, is a remedy for a prior decision, not 
an opportunity to influence that decision before it is made.

As to the latter argument, we already have held that the 
pendency of a grievance, or some other method of collateral 
review of an employment decision, does not toll the running 
of the limitations periods. Electrical Workers v. Robbins & 
Myers, Inc., 429 U. S. 229 (1976).14 The existence of care-
ful procedures to assure fairness in the tenure decision should 
not obscure the principle that limitations periods normally 
commence when the employer’s decision is made. Cf. id., at 
234-235.15

C
The District Court rejected both the June 30, 1975, date 

and the September 12, 1974, date, and concluded that the 
limitations periods had commenced to run by June 26, 1974, 
when the President of the Board notified Ricks that he would 
be offered a “terminal” contract for the 1974-1975 school 

14 See also B. Schlei & P. Grossman, Employment Discrimination Law 
235 (1979 Supp.), and cases cited therein.

15 We do not suggest that aspirants for academic tenure should ignore 
available opportunities to request reconsideration. Mere requests to re-
consider, however, cannot extend the limitations periods applicable to 
the civil rights laws.
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year. We cannot say that this decision was erroneous. By 
June 26, the tenure committee had twice recommended that 
Ricks not receive tenure; the Faculty Senate had voted to 
support the tenure committee’s recommendation; and the 
Board of Trustees formally had voted to deny Ricks tenure.16 
In light of this unbroken array of negative decisions, the 
District Court was justified in concluding that the College 
had established its official position—and made that position 
apparent to Ricks—ho later than June 26, 1974.17

We therefore reverse the decision of the Court of Appeals 
and remand to that court so that it may reinstate the District 
Court’s order dismissing the complaint.

Reversed and remanded.

Just ice  Stew art , with whom Justi ce  Brennan  and Jus -
tice  Marshall  join, dissenting.

I agree with the Court that the unlawful employment prac-
tice alleged in the respondent’s complaint was a discrimina-

16 We recognize, of course, that the limitations periods should not com-
mence to run so soon that it becomes difficult for a layman to invoke the 
protection of the civil rights statutes. See Oscar Mayer & Co. v. Evans, 
441 U. S. 750, 761 (1979); Love v. Pullman Co., 404 U. S. 522, 526-527 
(1972). But, for the reasons we have stated, there can be no claim here 
that Ricks was not abundantly forewarned. In NLRB v. Y eshiva Univer-
sity, 444 U. S. 672, 677 (1980), we noted that university boards of trustees 
customarily rely on the professional expertise of the tenured faculty, par-
ticularly with respect to decisions about hiring, tenure, termination, and 
promotion. Thus, the action of the Board of Trustees on March 13, 1974, 
affirming the faculty recommendation, was entirely predictable. The 
Board’s letter of June 26, 1974, simply repeated to Ricks the Board’s offi-
cial position and acknowledged the pendency of the grievance through 
which Ricks hoped to persuade the Board to change that position.

17 We need not decide whether the District Court correctly focused on 
the June 26 date, rather than the date the Board communicated to Ricks 
its unfavorable tenure decision made at the March 13, 1974, meeting. As 
we have stated, see n. 13, supra, both the Title VII and § 1981 complaints 
were not timely filed even counting from the June 26 date.
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tory denial of tenure, not a discriminatory termination of 
employment. See ante, at 257—259, and nn. 8, 9. Neverthe-
less, I believe that a fair reading of the complaint reveals a 
plausible allegation that the College actually denied Ricks 
tenure on September 12, 1974, the date on which the Board 
finally confirmed its decision to accept the faculty’s recom-
mendation that he not be given tenure.

Therefore, unlike the Court, I think Ricks should be allowed 
to prove to the District Court that the allegedly unlawful 
denial of tenure occurred on that date.1 As noted by the 
Court, see ante, at 260, n. 13, if Ricks succeeds in this proof, 
his § 1981 claim would certainly be timely, and the timeliness 
of his Title VII claim would then depend on whether his filing 
of a complaint with the Delaware Department of Labor 
entitled him to file his EEOC charge within 300 days of the 
discriminatory act, rather than within the 180 days’ limita-
tion that the Court of Appeals and the District Court assumed 
to be applicable.2

A brief examination of the June 26, 1974, letter to Ricks 

1 The Court treats the District Court’s determination of June 26, 1974, 
as the date of tenure denial as a factual finding which is not clearly 
erroneous. Ante, at 261-262. But it must be stressed that the District 
Court dismissed Ricks’ claims on the pleadings, and so never made factual 
determinations on this or any other issue.

2 Title VII would allow Ricks 300 days if he had “initially instituted” 
proceedings with a local or state agency with authority to grant him relief. 
42 U. S. C. §2000e-5 (e); see Mohasco Corp. v. Silver, 447 U. S. 807. 
To benefit from this provision, however, Ricks would arguably have 
had to make a timely filing with the state agency. Delaware law requires 
that a charge of discrimination be filed with the Department of Labor 
within 90 days after the allegedly discriminatory practice occurred or 
within 120 days after the practice is discovered, whichever date is later. 
Del. Code Ann., Tit. 19, § 712 (d) (1979). Neither the District Court 
nor the Court of Appeals considered the timeliness of Ricks’ filing with the 
state agency, nor the significance of the state agency’s action in waiving 
jurisdiction over Ricks’ charge, and so these questions would be appro-
priately addressed on remand.
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from the Board of Trustees, quoted by the Court, ante, at 
253, n. 2, provides a reasonable basis for the allegation that 
the College did not effectively deny Ricks tenure until Sep-
tember 12. The letter informed Ricks of the Board’s “intent 
not to renew” his contract at the end of the 1974-1975 aca-
demic year. And the letter suggested that the Board was so 
informing Ricks at that time only to ensure technical com-
pliance with College and American Association of University 
Professors requirements in case it should later decide to abide 
by its earlier acceptance of the faculty’s recommendation that 
Ricks be denied tenure. The Board expressly stated in the 
letter that it had “no way of knowing” what the outcome of 
the grievance process might be, but that a decision of the 
Board’s Educational Policy Committee favorable to Ricks 
would “of course . . . supersede any previous action taken 
by the Board.”

Thus, the Board itself may have regarded its earlier actions 
as tentative or preliminary, pending a thorough review trig-
gered by the respondent’s request to the Committee. The 
Court acknowledges that this letter expresses the Board’s 
willingness to change its earlier view on Ricks’ tenure, but 
considers the grievance procedure under which the decision 
might have been changed to be a remedy for an earlier tenure 
decision and not a part of the overall process of making the 
initial tenure decision. Ricks, however, may be able to prove 
to the District Court that at his College the original Board 
response to the faculty’s recommendation was not a virtually 
final action subject to reopening only in the most extreme 
cases, but a preliminary decision to advance the tenure ques-
tion to the Board’s grievance committee as the next conven-
tional stage in the process.3

3 This view is consistent with the policies and model procedures of the 
American Association of University Professors, AAUP Policy Documents 
and Reports 15, 29 (1977); see Board of Regents v. Roth, 408 U. S. 564, 
578-579, and n. 17; Brief for AAUP as Amicus Curiae 9-10, on whose
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Whether this is an accurate view of the tenure process at 
Delaware State College is, of course, a factual question we 
cannot resolve here. But Ricks lost his case in the trial court 
on a motion to dismiss. I think that motion was wrongly 
granted, and that Ricks was entitled to a hearing and a 
determination of this factual issue. See Abramson v. Uni-
versity of Hawaii, 594 F. 2d 202 (CA9).

I would, therefore, vacate the judgment of the Court of 
Appeals and remand the case to the District Court so that 
it can make this determination and then, if necessary, resolve 
whether Title VII allowed Ricks 300 days from the denial of 
tenure to file his charge with the Commission.

Just ice  Stevens , dissenting.
The custom widely followed by colleges and universities of 

offering a 1-year terminal contract immediately after mak-
ing an adverse tenure decision is, in my judgment, analogous 
to the custom in many other personnel relationships of giving 
an employee two weeks’ advance notice of discharge. My 
evaluation of this case can perhaps best be explained by that 
analogy.

Three different reference points could arguably determine 
when a cause of action for a discriminatory discharge accrues: 
(1) when the employer decides to terminate the relationship; 
(2) when notice of termination is given to the employee; and 
(3) when the discharge becomes effective. The most sensible 
rule would provide that the date of discharge establishes the 
time when a cause of action accrues and the statute of limi-
tations begins to run. Prior to that date, the allegedly 
wrongful act is subject to change; more importantly, the 
effective discharge date is the date which can normally be 
identified with the least difficulty or dispute?

requirements the Board of Trustees in this case expressly relied in ex-
plaining its action in the June 26 letter.

1 Although few courts have had the occasion to consider the issue in
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I would apply the same reasoning here in identifying the 
date on which respondent’s allegedly discriminatory discharge 
became actionable. See Egelston n . State University College 
at Geneseo, 535 F. 2d 752, 755 (CA2 1976). Thus under my 
analysis the statute of limitations began to run on June 30, 
1975, the termination date of respondent’s 1-year contract. 
In reaching that conclusion, I do not characterize the Col-
lege’s discharge decision as a “continuing violation”; nor do 
I suggest that a teacher who is denied tenure and who remains 
in a school’s employ for an indefinite period could file a timely 
complaint based on the tenure decision when he or she is 
ultimately discharged. Rather, I regard a case such as this 
one, in which a college denies tenure and offers a terminal 
1-year contract as part of the adverse tenure decision, as a 
discharge case. The decision to deny tenure in this situation 
is in all respects comparable to another employer’s decision 
to discharge an employee and, in due course, to give the em-
ployee notice of the effective date of that discharge. Both 
the interest in harmonious working relations during the ter-
minal period of the employment relationship,2 and the inter- 

the context of notice of discharge preceding actual termination, some 
courts have recognized that the date on which the employee actually ceases 
to perform services for the employer, and not a later date when the 
payment of benefits or accrued vacation time ceases, should determine the 
running of the statute of limitations. See Bonham v. Dresser Industries, 
Inc., 569 F. 2d 187, 192 (CA3 1977), cert, denied, 439 U. S. 821 (1978); 
Krzyzewski v. Metropolitan Government of Nashville and Davidson 
County, 584 F. 2d 802, 804-805 (CA6 1978).

2 This interest has special force in the college setting. Because the 
employee must file a charge with the EEOC within 180 days after the 
occurrence, the Court’s analysis will necessitate the filing of a charge 
while the teacher is still employed. The filing of such a charge may 
prejudice any pending reconsideration of the tenure decision and also may 
impair the teacher’s performance of his or her regular duties. Neither 
of these adverse consequences would be present in a discharge following a 
relatively short notice such as two weeks.
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est in certainty that is so important in litigation of this kind3 
support this result.

For these reasons, I would affirm the judgment of the 
Court of Appeals.

•j8^6 Jaterest in certainty lies not only in choosing the most easily
identifiable date, but also in avoiding the involvement of the EEOC until
the school’s decision to deny tenure is final. The American Association
of University Professors, as amicus curiae here, has indicated that under
the prevailing academic employment practices” of American higher
education, which allow for maximum flexibility in tenure decisions, initial 
tenure determinations are often reconsidered, and the reconsideration 
process may take the better part of the terminal contract year. Brief for 
American Association of University Professors as Amicus Curiae 6-11.
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POTOMAC ELECTRIC POWER CO. v. DIRECTOR, 
OFFICE OF WORKERS’ COMPENSATION 

PROGRAMS, U. S. DEPARTMENT
OF LABOR, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT

No. 79-816. Argued October 8, 1980—Decided December 15,' 1980

Under the Longshoremen’s and Harbor Workers’ Compensation Act, com-
pensation for a permanent partial disability must be determined in one 
of two ways. First, if the injury is of a kind specifically identified in 
the schedule set forth in §§ 8 (c) (1)—(20) of the Act, the injured em-
ployee is entitled to receive two-thirds of his average weekly wages for 
a specific number of weeks, regardless of whether his earning capacity 
has been impaired. Second, in “all other cases,” § 8 (c) (21) authorizes 
compensation equal to two-thirds of the difference between the em-
ployee’s preinjury average weekly wages and his postinjury wage- 
earning capacity, during the period of his disability. Respondent 
employee (an employee covered by the Act) in the course of his em-
ployment suffered a permanent partial loss of the use of his left leg, 
an injury specified in the statutory schedule. But the Administrative 
Law Judge, rather than awarding him compensation under the schedule, 
allowed him the larger recovery under § 8 (c) (21), and the Benefits Re-
view Board affirmed. The Court of Appeals also affirmed, concluding 
that the “all other cases” language in § 8 (c)(21) provided a “remedial 
alternative” measure of compensation for cases in which the scheduled 
benefits failed adequately to compensate for a diminution in wage-
earning capabilities.

Held: Respondent employee’s recovery must be limited by the statutory 
schedule. Pp. 273-284.

(a) There is nothing in the language of the Act itself to support the 
view that the reference to “all other cases” in § 8 (c) (21) was intended 
to authorize an alternative method for computing disability benefits in 
certain cases of permanent partial disability already provided for in 
the statutory schedule. Pp. 273-274.

(b) The Act’s legislative history is entirely consistent with the con-
clusion that it was intended to mean what it says. Pp. 275-276.

(c) The weight of judicial authority also supports a literal reading of 
the Act. Pp. 276-280.
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(d) It is not correct to interpret the Act as guaranteeing a completely 
adequate remedy for all covered disabilities, but rather, like most work-
men’s compensation legislation, the Act represents a compromise between 
the competing interests of disabled laborers and their employers. The 
use of a schedule of fixed benefits as an exclusive remedy in certain 
cases is consistent with the employees’ interest in receiving a prompt 
and certain recovery for their industrial injuries as well as with the 
employers’ interest in having their contingent liabilities identified as 
precisely and as early as possible. Pp. 280-284.

196 U. S. App. D. C. 417, 606 F. 2d 1324, reversed.

Ste ve ns , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Bren na n , Ste wa rt , Whi te , Mar sha ll , Pow el l , and Reh nq ui st , 
JJ., joined. Bla ck mu n , J., filed a dissenting opinion, post, p. 284.

Richard W. Turner argued the cause for petitioner. With 
him on the briefs was Stephen A. Trimble.

Elinor Hadley Stillman argued the cause for the federal 
respondent. With her on the brief were Solicitor General 
McCree, Deputy Solicitor General Geller, Laurie M. Streeter, 
and Lois G. Williams. Leslie Scherr argued the cause for 
respondent Cross. With him on the brief was William 
F. Krebs.

Justi ce  Stevens  delivered the opinion of the Court.
Under the Longshoremen’s and Harbor Workers’ Compen-

sation Act (LHWCA), 44 Stat, (part 2) 1424, as amended, 
33 U. S. C. §§901—950 (1976 ed. and Supp. Ill), compensa-
tion for a permanent partial disability must be determined in 
one of two ways. First, if the injury is of a kind specifically 
identified in the schedule set forth in §§ 8 (c)(l)-(20) of the 
Act, 33 U. S. C. §§ 908 (c)(l)-(20), the injured employee is 
entitled to receive two-thirds of his average weekly wages for 
a specific number of weeks, regardless of whether his earning 
capacity has actually been impaired. Second, in all other 
cases, § 8 (c)(21), 33 U. S. C. § 908 (c)(21), authorizes com-
pensation equal to two-thirds of the difference between the 
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employee’s preinjury average weekly wages and his postinjury 
wage-earning capacity, during the period of his disability.1 
The question in this case is whether a permanently partially 
disabled employee, entitled to compensation under the statu-
tory schedule, may elect to receive a larger recovery under 
§ 8(c) (21) measured by the actual impairment of wage-
earning capacity caused by his injury. Although Congress 
could surely authorize such an election, it has not yet done so.

1 Section 8, as set forth in 33 U. S. C. § 908, provides, in part, as follows: 
“Compensation for disability shall be paid to the employee as follows:

“(c) Permanent partial disability: In case of disability partial in char-
acter but permanent in quality the compensation shall be 66% per centinn 
of the average weekly wages, which shall be in addition to compensation 
for temporary total disability or temporary partial disability paid in 
accordance with subdivision (b) or subdivision (e) of this section, respec-
tively, and shall be paid to the employee, as follows:

“(1) Arm lost, three hundred and twelve weeks’ compensation.
“(2) Leg lost, two hundred and eighty-eight weeks’ compensation.
“(3) Hand lost, two hundred and forty-four weeks’ compensation.
“(4) Foot lost, two hundred and five weeks’ compensation.
“(5) Eye lost, one hundred and sixty weeks’ compensation.

“(18) Total loss of use: Compensation for permanent total loss of use 
of a member shall be the same as for loss of the member.

“(19) Partial loss or partial loss of use: Compensation for permanent 
partial loss or loss of use of a member may be for proportionate loss or loss 
of use of the member.

“(20) Disfigurement: Proper and equitable compensation not to exceed 
$3,500 shall be awarded for serious disfigurement of the face, head, or neck 
or of other normally exposed areas likely to handicap the employee in se-
curing or maintaining employment.

“(21) Other cases: In all other cases in this class of disability the com-
pensation shall be 66% per centum of the difference between his average 
weekly wages and his wage-earning capacity thereafter in the same employ-
ment or otherwise, payable during the continuance of such partial dis-
ability, but subject to reconsideration of the degree of such impairment by 
the deputy enmniissioner on his own motion or upon application of any 
party in interest.”
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We therefore hold that respondent Cross’ recovery must be 
limited by the statutory schedule.

Cross is employed by Potomac Electric Power Co. (Pepco) 
as a cable splicer—a job that requires strength and agility. 
In 1974, he earned a total of $21,959.38, including overtime 
pay of $8,543.30. In December of that year, he injured his 
left knee in the course of his employment, thereby suffering 
a permanent partial loss of the use of his leg. The physical 
impairment is described as a 5 to 20% loss of the use of one 
leg, but the resulting impairment of his earning capacity is 
apparently in excess of 40%.2 Although Cross has retained 
his job, he has not been able to perform all of the strenuous 
duties required of a cable splicer and therefore he has re-
ceived no overtime and has not qualified for certain pay 
increases.

Because he worked in the District of Columbia, respondent 
Cross is entitled to compensation under the LHWCA.3 It 
is undisputed that the injury to his leg is a “permanent par-
tial disability” within the meaning of § 8 (c) of the Act; 
he therefore has an unquestioned right to a compensation 
award measured by a fraction of his earnings for 288 weeks.4 

2 Cross’ 1975 earnings amounted to $12,086.48, in contrast to 1974 earn-
ings of $21,959.38.

3 The District of Columbia Workmen’s Compensation Act, D. C. Code 
§§ 36-501 to 36-504 (1973 and Supp. V-1978), adopts the LHWCA as the 
workmen’s compensation law for the District of Columbia. See Cardillo v. 
Liberty Mutual Ins. Co., 330 U. S. 469, 471 (1947). Section 1 of the Act, 
D. C. Code §36-501 (1973), provides:

“The provisions of chapter 18 of title 33, U. S. Code, including all 
amendments that may hereafter be made thereto, shall apply in respect to 
the injury or death of an employee of an employer carrying on any employ-
ment in the District of Columbia, irrespective of the place where the injury 
or death occurs; except that in applying such provisions the term ‘em-
ployer’ shall be held to mean every person carrying on any employment in 
the District of Columbia, and the term ‘employee’ shall be held to mean 
every employee of any such person.”

4 Under §§ 8 (c)(2) and (18), an employee suffering a total loss of the 
use of one leg is entitled to receive two-thirds of his average weekly wages
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His claim, however, is for the larger amount measured by 
two-thirds of the difference between his average weekly earn-
ings before the injury and his present wage-earning capacity, 
multiplied by the number of weeks that his disability 
continues.®

The Administrative Law Judge allowed the larger recovery. 
He held that an injured employee is not required to accept 
the specific amount authorized by §§ 8 (c)(2) and (19) for the 
partial loss of the use of a leg, but instead may recover an 
amount based on the formula set forth in § 8(c) (21) for 
“all other cases.” Using that formula, the Administrative 
Law Judge found that respondent Cross’ permanent loss of 
earning capacity amounted to approximately $130 per week, 
and ordered Pepco to pay him two-thirds of that amount 
each week for the remainder of his working life. The Bene-
fits Review Board affirmed. Cross v. Potomac Electric Power 
Co., 7 BRBS 10 (1977).

The United States Court of Appeals for the District of 
Columbia Circuit also affirmed. 196 U. S. App. D. C. 417, 

for a period of 288 weeks. If an injury results in a partial loss of the 
use of a scheduled member, as in this case, § 8 (c) (19) provides that com-
pensation is to be calculated as a proportionate loss of the use of that 
member. Under the schedule, Cross is therefore entitled to receive two- 
thirds of his average weekly wages for whatever fraction of 288 weeks 
represents the proportionate loss of the use of his leg caused by the knee 
injury. Because this case was decided under § 8 (c) (21), rather than the 
schedule, it was not necessary for the Administrative Law Judge to deter-
mine the precise extent of respondent Cross’ disability. The medical testi-
mony indicates that he suffered a 5 to 20% loss of the use of his leg.

5 This computation is derived from §8 (c)(21), 33 U. S. C. §908 (c) 
(21), quoted in n. 1, supra. It should be noted that “wage-earning 
capacity” under § 8(c) (21) is not necessarily measured by an injured 
employee’s actual postinjury earnings. Section 8 (h) of the Act, as set 
forth in 33 U. S. C. § 908 (h), provides:

“The wage-earning capacity of an injured employee in cases of partial 
disability under subdivision (c)(21) of this section or under subdivision 
(e) of this section shall be determined by his actual earnings if such actual 
earnings fairly and reasonably represent his wage-earning capacity: Pro-
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606 F. 2d 1324 (1979). Recognizing that the Act “must be 
construed in light of its humanitarian objectives,” and not-
ing a “recent trend in workmen’s compensation law away 
from the idea of exclusivity of scheduled benefits,” the court 
concluded that the “all other cases” language in § 8 (c)(21) 
provided a “remedial alternative” measure of compensation 
for cases in which “the scheduled benefits fail adequately to 
compensate for a diminution in [wage-earning] capabil-
ities.” 6 While expressing sympathy for the result reached 
by the majority, one judge dissented.7

I
The language of the Act plainly supports the view that the 

character of the disability determines the method of compen-
sation. Section 8 identifies four different categories of dis-
ability and separately prescribes the method of compensation 

vided, however, That if the employee has no actual earnings or his actual 
earnings do not fairly and reasonably represent his wage-earning capacity, 
the deputy commissioner may, in the interest of justice, fix such wage-
earning capacity as shall be reasonable, having due regard to the nature of 
his injury, the degree of physical impairment, his usual employment, and 
any other factors or circumstances in the case which may affect his 
capacity to earn wages in his disabled condition, including the effect of 
disability as it may naturally extend into the future.”

6 196 U. S. App. D. C., at 420-421, 606 F. 2d, at 1327-1328.
7 Before analyzing the statute and its history in detail, Judge MacKinnon 

wrote:
“Nothing in section 8 permits an employee whose injury is unquestionably 
confined to one of those set out in the schedule to circumvent Congress’ 
conclusive presumptions with a showing of lost earning capacity in excess 
of the specified benefit. The majority holds otherwise, and does so despite 
the fact that during the fifty-two year old regime of an essentially unal-
tered statutory scheme no federal court has ever read section 8 in that 
manner while a number of federal courts have adopted a contrary ap-
proach. I am not unsympathetic to the result the majority’s holding 
achieves, but I submit that it is within the province of the legislative 
branch to weigh and decide whether this result ought to obtain.” Id., at 
422-423, 606 F. 2d, at 1329-1330.
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for each.8 In the permanent partial disability category, 
§ 8 (c) provides a compensation schedule which covers 20 
different specific injuries. It then adds an additional sub-
paragraph, § 8(c) (21), that applies to any injury not in-
cluded within the list of specific injuries. There is no 
language in that additional subparagraph indicating that it 
was intended to provide an alternative method of compen-
sation for the cases described in the preceding subparagraphs; 
quite the contrary, by its terms, subparagraph (21) is appli-
cable “In all other cases.”9

It is also noteworthy that the statutory direction that 
precedes the schedule of specifically described partial dis-
abilities mandates that the compensation prescribed by the 
schedule “shall be paid to the employee, as follows.” 10 We 
are not free to read this language as though it granted the 
employee an election. Nor are we free to read the subsequent 
words “all other cases” as though they described “all of the 
foregoing” as well; the use of the word “other” forecloses 
that reading.

In sum, we find nothing in the statute itself to support the 
view that the reference to “all other cases” in § 8(c) (21) 
was intended to authorize an alternative method for computa-
tion of disability benefits in certain cases of permanent partial 
disability already provided for in the schedule.

8 In addition to permanent partial disability, the Act provides for per-
manent total, temporary total, and temporary partial disability. The 
remedies for permanent and temporary total disability essentially two- 
thirds of the employee’s average weekly wages during the period of the 
disability—are set forth in subsections (a) and (b) of §8, 33 U. S. C. 
§§908 (a) and (b). The remedy for temporary partial disability—two- 
thirds of the difference between the employee’s preinjury average weekly 
wages and his postinjury wage-earning capacity during the period of dis-
ability, up to a maximum of five years—is set forth in § 8 (e), 33 U. 8. C. 
§908 (e).

9 Indeed, it should be noted that the words “other cases” appear twice 
in subparagraph (21). See n. 1, supra.

10 33 U. S. C. § 908 (c) (emphasis supplied). See n. 1, supra.
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II
The legislative history of the Act is entirely consistent with 

the conclusion that it was intended to mean what it says. 
Although that history contains no specific consideration of 
the precise question before us,11 one aspect of the Act’s his-
tory is somewhat enlightening. The relevant language was 
enacted in 1927.12 It was patterned after a similar “scheduled 
benefits” provision in the New York Workmen’s Compensa-
tion Law enacted in 1922.13 A few years after enactment of 
the LHWCA, the New York Court of Appeals was confronted 
with the same question of construction under the New York 
statute that is now presented to us under the federal statute. 
The New York Court of Appeals apparently considered the 
statutory language so clear on its face that little discussion 
of this issue was necessary:

“Obviously, the phrase ‘in all other cases’ signifies that 
the provisions of the paragraph shall apply only in cases 
where the injuries received are not confined to a specific 

11 Judge MacKinnon’s dissenting opinion reviewed the legislative history 
in detail; although he discovered no clear answer to the exclusivity ques-
tion, see 196 U. S. App. D. C., at 425, 606 F. 2d, at 1332, he found that, 
to the extent any conclusions could be drawn, the legislative history sup-
ported the view that the schedule and “all other cases” categories were 
intended to be mutually exclusive. Id., at 425-429, 606 F. 2d, at 
1332-1336.

12 Act of Mar. 4, 1927, 44 Stat. 1424, 33 U. S. C. § 901 et seq.
.13 1922 N. Y. Laws, ch. 615, § 15 (3). The 1922 Act was an extensive 

revision of the Workmen’s Compensation Law of 1914, 1914 N. Y. Laws, 
ch. 41. A schedule covering particular cases of permanent partial dis-
ability initially appeared in the 1914 Act. See 1914 N. Y. Laws, ch. 41, 
§ 15 (3). This schedule was retained, in a slightly revised form, in the 
1922 Act. The schedule adopted by Congress in the LHWCA was sub-
stantially identical to the New York schedule of 1922. Congress selected 
the New York statute as the model for the LHWCA because that statute 
was considered one of the best workmen’s compensation laws of its time. 
See H. R. Rep. No. 1190, 69th Cong., 1st Sess., 2 (1926).
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member or specific members.” Sokolowski v. Bank of 
America, 261 N. Y. 57, 62, 184 N. E. 492, 494 (1933).

Nothing in the original legislative history of the federal 
Act or in the legislative history of subsequent amendments14 
indicates that Congress did not intend the plain language of 
the federal statute to receive the same construction as the 
substantially identical language of its New York ancestor.

Ill
The weight of judicial authority also supports a literal 

reading of the Act.
During the first half century of administration of the 

LHWCA, federal tribunals consistently construed the schedule 
benefits provision as exclusive. Although the exclusivity 
question did not explicitly arise until 1964, prior to that time

14 In 1972, Congress considered and failed to pass an amendment to 
§ 8 (c) that would have permitted an employee suffering from a perma-
nent partial disability caused by a scheduled injury to recover both the 
schedule benefits and two-thirds of his lost wage-earning capacity after 
expiration of the schedule period. See S. 2318, § 7, 92d Cong., 2d Sess. 
(1971), reprinted in Longshoremen’s and Harbor Workers’ Compensation 
Act Amendments of 1972: Hearings before the Subcommittee on Labor 
of the Senate Committee on Labor and Public Welfare, 92d Cong, 2d Sess., 
7 (1972); H. R. 12006, §7, 92d Cong., 1st Sess. (1971), and H. R. 15023, 
§ 7, 92d Cong., 2d Sess. (1972), reprinted in Longshoremen’s and Harbor 
Workers’ Compensation Act: Hearings before the Select Subcommittee 
on Labor of the House Committee on Education and Labor, 92d Cong., 2d 
Sess., 27, 38 (1972). Although Pepco relies heavily upon Congress’ 
rejection of this proposed amendment as support for its position that 
schedule benefits are exclusive, this action is of marginal relevance in this 
case because the amendment would have authorized cumulative, not alter-
native, remedies. Pepco’s reliance upon 1949 and 1966 amendments to 
the Federal Employees Compensation Act (FECA), 5 U. S. C. §8101 
et seq., is similarly misplaced. These amendments, authorizing cumula-
tive remedies under the FECA, shed little light upon Congress’ intention 
with respect to alternative remedies under the LHWCA. See Act of 
Oct. 14, 1949, ch. 691, § 104, 63 Stat. 855; Act of Sept. 6, 1966, Pub. L. 
89-554, 80 Stat. 536.
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evidence of loss of wages or wage-earning capacity was con-
sidered irrelevant in cases of permanent partial disability 
falling within the schedule provisions.15 In 1964, in Williams 
v. Donovan, 234 F. Supp. 135 (ED La.), aff’d, 367 F. 2d 825 
(CA5 1966), cert, denied, 386 U. S. 977 (1967), the first fed-
eral court to address the exclusivity issue found that “the 
form and language of the Act” indicated that compensation 
under § 8 (c)(21) for loss of wage-earning capacity was not 
available in cases covered by the schedule. 234 F. Supp., at 
139. This construction of the Act went unchallenged for the 
next decade.16

It was not until 1975 that the Benefits Review Board an-
nounced its dissatisfaction with the Williams construction of 
the statute and concluded that claimants suffering from a 
permanent partial disability may elect to proceed under either 
the schedule or § 8(c)(21).17 The Board has since applied 

16 See, e. g., Travelers Insurance Co. v. Cardillo, 225 F. 2d 137, 143-144 
(CA2), cert, denied, 350 U. S. 913 (1955). It should be noted, however, 
that this principle was announced in response to employer attempts to 
defeat an injured employee’s claim for schedule benefits on the ground that 
the employee had suffered no actual loss of wages or wage-earning capacity. 
Prior to 1964, the federal courts apparently had not been confronted with 
an employee, entitled to compensation under the schedule, who attempted 
to secure a greater recovery by establishing an actual loss of wages or 
wage-earning capacity in excess of the schedule benefit.

16 Although the question arose in a significantly different context, an-
other 1964 decision, Flamm n . Hughes, 329 F. 2d 378, 380, suggests that 
the Court of Appeals for the Second Circuit considered the schedule and 
“other cases” provisions mutually exclusive.

17 Mason v. Old Dominion Stevedoring Corp., 1 BRBS 357, 363- 
365 (1975). In Mason, the Board rejected Williams in favor of American 
Mutual Insurance Co. n . Jones, 138 U. S. App. D. C. 269, 426 F. 2d 1263 
(1970), a decision upon which the court below also relied. See 196 U. S. 
App. D. C., at 421, 606 F. 2d, at 1328. The opinion in Jones, however, 
does not address the exclusivity issue presented in this case. Rather, Jones 
held merely that a scheduled injury can give rise to an award for perma-
nent total disability under § 8 (a) where the facts establish that the injury 
prevents the employee from engaging in the only employment for which 
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its construction of the Act in a series of decisions of which the 
instant case is a member.18 The divided opinion of the Court 
of Appeals is apparently the first and only federal court de-

he is qualified. 138 U. S. App. D. C., at 271-272, 426 F. 2d, at 1265-1266. 
This conclusion is entirely consistent with the statute which, in §8 (a), 
directs that “permanent total disability shall be determined in accord-
ance with the facts.” 33 U. S. C. §908 (a). Indeed, since the §8(c) 
schedule applies only in cases of permanent partial disability, once it is 
determined that an employee is totally disabled the schedule becomes 
irrelevant. The question presented in Mason and in this case is the 
very different question of whether § 8 (c) permits an employee suffer-
ing from a disability determined to be partial in character to choose 
between recovery under the schedule and recovery under § 8 (c) (21). The 
Court of Appeals for the Fifth Circuit recently recognized this distinction 
when it noted that Williams and Jones are in no way inconsistent, because 
the former concerns partial disability while the latter concerns total dis-
ability. See Jacksonville Shipyards, Inc. v. Dugger, 587 F. 2d 197, 198 
(1979).

18 See Collins v. Todd Shipyards Corp., 9 BRBS 1015 (1979); Brandt 
N. Avondale Shipyards, Inc., 8 BRBS 698 (1978); Dugger v. Jacksonville 
Shipyards, 8 BRBS 552 (1978); Richardson v. Perna & Cantrell, Inc., 6 
BRBS 588 (1977); Longo n . Universal Terminal & Stevedoring Corp., 2 
BRBS 357 (1975). It should be noted that two of these decisions, Dugger 
and Longo, involved permanent total, not permanent partial, disability; 
therefore, comments in those decisions pertaining to the exclusivity issue 
are dicta. See n. 17, supra. It should also be noted that the Benefits 
Review Board is not a policymaking agency; its interpretation of the 
LHWCA thus. is not entitled to any special deference from the courts. 
See Hastings v. Earth Satellite Corp., 202 U. S. App. D. C. 85, 94, 628 F. 
2d 85, 94 (1980) cert, denied, post, p. 905; Tri-State Terminals, Inc. v. 
Jesse, 596 F. 2d 752, 757, n. 5 (CA7 1979).

In the Board’s most recent examination of the exclusivity issue, Collins 
v. Todd Shipyards, supra, Chairman Smith vigorously dissented from the 
majority’s conclusion that §8 (c)(21) benefits are available for scheduled 
injuries. 9 BRBS, at 1027-1036. Chairman Smith acknowledged that 
the contrary construction could produce inequitable results, but con-
cluded that the statutory language would support no other construction: 
“The statute is not ambiguous or indefinite. It needs no strained inter-
pretation or construction. The statutory language contained in Section 
8 (c) clearly indicates that the schedule awards and the Section 8 (c) (21) 
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cision accepting that construction. The notion that the plain 
language of the LHWCA might not mean what it says is thus 
a relatively recent development surfacing for the first time 
almost 50 years after its enactment. The relevant judicial 
authority prior to 1975, although not abundant, indicates that 
the schedule benefits were considered exclusive.

While the federal decisional authority on this question is 
scarce, state-law authority apparently is not. The lower 
court cited, and the respondents rely upon, the “recent trend 
in workmen’s compensation law away from the idea of exclu-
sivity of scheduled benefits.” 196 U. S. App. D. C., at 421, 
606 F. 2d, at 1328.19 Although this “trend” unquestionably 
exists, it is neither uniform nor based entirely on cases pre-
senting issues comparable to the precise issue before us.20 

awards are mutually exclusive. Sections 8 (c)(1) through (20) set forth 
the provisions and conditions for making schedule awards. Section 8 (c) 
(21) represents a clear line of demarcation from the schedule in that 
it applies to ‘all other cases’ in the permanent partial class of disability.” 
Id., at 1027.

19 The majority quoted the following passage from a leading treatise on 
workmen’s compensation law:

“ ‘Although it is difficult to speak in terms of a majority rule on this 
point, because of significant differences in statutory background, it can be 
said that at one time the doctrine of exclusiveness of schedule allow-
ances did dominate the field. But in recent years there has developed 
such a strong trend in the opposite direction that one might now, with 
equal justification, say that the field is dominated by the view that 
schedule allowances should not be deemed exclusive, whether the issue is 
treatment of a smaller member as a percentage loss of a larger, or treat-
ment of any scheduled loss as a partial or total disability of the body as a 
whole.’” 196 U. S. App. D. C., at 214-215, 606 F. 2d, at 1328-1329, 
quoting 2 A. Larson, Workmen’s Compensation Law § 58.20, pp. 10-212 
to 10-214 (1976) (footnotes omitted).

20 The trend away from exclusivity identified by Professor Larson has 
developed, at least in part, in cases involving scheduled injuries which 
result in either total disability or permanent partial disability extending 
in effect to other parts of the body. See id., § 58.20, pp. 10-196 to 10-206, 
10-214 to 10-220. We are concerned here solely with a case in which 
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More importantly, a proper understanding of the judicial role 
in this case reveals that the recent trend actually supports 
a literal reading of the federal statute. Our task is to as-
certain the congressional intent underlying the schedule ben-
efit provisions enacted in 1927; we are not free to incorporate 
into those provisions subsequent state-law developments that 
we may consider sound as a matter of policy. In attempting 
to ascertain the legislative intent underlying a statute en-
acted over 50 years ago, the view that once “dominate[d] the 
field” is more enlightening than a recent state-law trend that 
has not motivated subsequent Congresses to amend the fed-
eral statute.21 The once dominant view is entirely consistent 
with a literal reading of the Act.

IV
Respondents suggest two reasons why this settled construc-

tion is erroneous. They submit that it does not fulfill the 
fundamental remedial purpose of the Act and that it may 
produce anomalous results that Congress probably did not 
intend. The first submission is not entirely accurate; the 
second, though theoretically correct, has insufficient force to 
overcome the plain language of the statute itself.

a scheduled injury, limited in effect to the injured part of the body, 
results in a permanent partial disability.

With respect to the limited question before us, it appears that, despite 
the recent trend to the contrary, a significant number of jurisdictions 
continue to view schedule benefits as exclusive in cases of permanent 
partial disability. See, e. g., E. Blair, Reference Guide to Workmen’s 
Compensation Law §11:07, p. 11-24 (1974); 11 W. Schneider, Work-
men’s Compensation §2322 (a), pp. 562-565 (Perm. ed. 1957). Indeed, 
Professor Larson’s treatise indicates that exclusivity, although perhaps no 
longer the majority view, nonetheless represents the view of “many 
jurisdictions.” See 2 A. Larson, supra, § 58.00, p. 10-164; § 58.20, 
pp. 10-206 to 10-212; see also id., § 58.13, p. 10-174.

21 As Professor Larson noted in the passage quoted by the court below, 
“at one time the doctrine of exclusiveness of schedule allowances did 
dominate the field.” Id., § 58.20, p. 10-212, quoted in 196 U. S. App. 
D. C., at 421, 606 F. 2d, at 1328. See n. 19, supra.
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Respondents correctly observe that prior decisions of this 
Court require that the LHWCA be liberally construed in order 
to effectuate its remedial purposes.22 Respondents accord-
ingly argue that the Act should be interpreted in a manner 
which provides a complete and adequate remedy to an injured 
employee. Implicit in this argument, however, is the as-
sumption that the sole purpose of the Act was to provide 
disabled workers with a complete remedy for their industrial 
injuries. The inaccuracy of this implicit assumption under-
cuts the validity of respondents’ argument.

The LHWCA, like other workmen’s compensation legisla-
tion, is indeed remedial in that it was intended to provide a 
certain recovery for employees who are injured on the job. 
It imposes liability without fault and precludes the assertion 
of various common-law defenses that had frequently resulted 
in the denial of any recovery for disabled laborers. While 
providing employees with the benefit of a more certain recovery 
for work-related harms, statutes of this kind do not purport 
to provide complete compensation for the wage earner’s 
economic loss.23 On the contrary, they provide employers 
with definite and lower limits on potential liability than 
would have been applicable in common-law tort actions for 
damages. None of the categories of disability covered by the 
LHWCA authorizes recovery measured by the full loss of an 
injured employee’s earnings; even those in the most favored 
categories may recover only two-thirds of the actual loss of 

22 See, e. g., Reed v. The Yaka, 373 U. S. 410, 415 (1963); Voris v. 
Eikel, 346 U. S. 328, 333 (1953); Baltimore & PhUa. Steamboat Co. v. 
Norton, 284 U. S. 408, 414 (1932).

23 The LHWCA clearly does not attempt to compensate injured em-
ployees for their entire loss. In all four classes of disability covered by 
the Act, see n. 8, supra, the maximum compensation available is expressly 
designated to be less than an employee’s actual economic loss. In this 
respect, the LHWCA is typical of most workmen’s compensation statutes. 
See 1 A. Larson, supra n. 19, § 2.50, p. 11; Small, The General Structure of 
Law Applicable to Employee Injury and Death, 16 Vand. L. Rev. 1021, 
1027-1028 (1963).
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earnings. It therefore is not correct to interpret the Act as 
guaranteeing a completely adequate remedy for all covered 
disabilities. Rather, like most workmen’s compensation leg-
islation, the LHWCA represents a compromise between the 
competing interests of disabled laborers and their employers.24 
The use of a schedule of fixed benefits as an exclusive remedy 
in certain cases is consistent with the employees’ interest in 
receiving a prompt and certain recovery for their industrial 
injuries as well as with the employers’ interest in having their 
contingent liabilities identified as precisely and as early as 
possible.

It is true, however, that requiring resort to the schedule 
may produce certain incongruous results. Unless an injury

24 The compromise nature of workmen’s compensation legislation is 
well recognized:
“Workmen’s compensation acts are in the nature of a compromise or quid 
pro quo between employer and employee. Employers relinquish certain 
legal rights which the law affords to them and so, in turn, do the em-
ployees. Employers give up the common-law defenses of the fellow 
servant rule and assumption of risk. Employees are assured hospital 
and medical care and subsistence during the convalescence period. In 
return for a fixed schedule of payments and a fixed amount in the event 
of the worker’s death, employers are made certain that irrespective of 
their fault, liability to an injured workman is limited under workmen’s 
compensation. Employees, on the other hand, ordinarily give up the 
right of suit for damages for personal injuries against employers in 
return for the certainty of compensation payments as recompense for 
those injuries.” 1 M. Norris, The Law of Maritime Personal Injuries 
§ 55, p. 102 (3d ed. 1975).
See also E. Blair, supra n. 20, §1:00, pp. 1-1 to 1-2; W. Prosser, 
Law of Torts 531-532 (4th ed. 1971). This Court has previously 
recognized that the concept of compromise is central to the LHWCA, as 
adopted by the District of Columbia Workmen’s Compensation Act: 
“A prime purpose of the Act is to provide residents of the District of 
Columbia with a practical and expeditious remedy for their industrial 
accidents and to place on District of Columbia employers a limited and 
determinate liability.” Cardillo v. Liberty Mutual Ins. Co., 330 U. S., at 
476.
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results in a scheduled disability, the employee’s compensa-
tion is dependent upon proving a loss of wage-earning capac-
ity; in contrast, even though a scheduled injury may have no 
actual effect on an employee’s capacity to perform a partic-
ular job or to maintain a prior level of income, compensation 
in the schedule amount must be paid. Conversely, the 
schedule may seriously undercompensate some employees 
like respondent Cross.25 The result seems particularly unfair 
when his case is compared with an employee who suffers an 
unscheduled disability resulting in an equivalent impairment 
of earning capacity. Indeed, it is possible that the award for 
a serious temporary partial disability could exceed the amount 
scheduled for a permanent disability of like character.26

As this Court has observed in the past, it is not to be 
lightly assumed that Congress intended that the LHWCA 
produce incongruous results. Baltimore & Phila. Steamboat 
Co. v. Norton, 284 U. S. 408, 412-413 (1932). But if “com-
pelling language” produces incongruities, the federal courts 
may not avoid them by rewriting or ignoring that language.

25 Under the schedule, Cross is entitled to an award of approximately 
$3,200 to $12,800, depending upon the ultimate conclusion with respect to 
the degree of his disability. See n. 4, supra. Under §8(c)(21), in 
contrast, Cross was awarded $86.76 per week for the remainder of his 
working life, which, according to counsel in this case, could amount to 
well over $100,000. Brief for Petitioner 9; Tr. of Oral Arg. 10, 31, 34, 36. 
This dramatic disparity may be partially attributable to the fact that 
Cross received an exceptional amount of overtime compensation in the 
year preceding his injury.

26 It is possible that, had Cross’ disability been temporary in duration, 
he might have been entitled to a larger recovery than is available under 
the schedule for his permanent disability. On the basis of the evidence 
presented below, the maximum award available to Cross under the sched-
ule is approximately $12,800. Because compensation for temporary partial 
disability under § 8 (e) is based upon lost wage-earning capacity rather 
than a schedule, Cross could have received approximately $22,400 for a 
temporary partial disability, assuming that the loss of wage-earning 
capacity demonstrated in this case was found to continue for the 5-year 
maximum temporary partial disability period. See 33 U. S. C. §908 (e).
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Id., at 413. Such compelling statutory language is present 
in this case. See Part I, supra. The fact that it leads to 
seemingly unjust results in particular cases does not give 
judges a license to disregard it.27

If anomalies actually do occur with any frequency in the 
day-to-day administration of the Act, they provide a persua-
sive justification for a legislative review of the statutory 
compensation schedule. It would obviously be sound policy 
for Congress to re-examine the schedule of permanent partial 
disability benefits more frequently than every half century.28 
In such a re-examination the extent and importance of hypo-
thetical cases such as those described by respondents could be 
fairly evaluated. In this judical proceeding, however, concern 
with such hypothetical cases is less compelling than sympathy 
for the actual plight of the individual litigant in the case 
before us. Nonetheless, that sympathy is an insufficient basis 
for approving a recovery that Congress has not authorized.

The judgment is
Reversed.

Justic e  Blackm un , dissenting.
The Court in this case and the dissent in the Court of 

Appeals argue rather persuasively (but, for me, not convinc-
ingly) that, although they reach an incongruous result, see

27 As The  Chi ef  Just ice , writing for the Court, stated in another case 
in which plain statutory language led to a seemingly incongruous result:

“Our individual appraisal of the wisdom or unwisdom of a particular 
course consciously selected by Congress is to be put aside in the process 
of interpreting a statute. Once the meaning of an enactment is dis-
cerned and its constitutionality determined, the judicial process comes to 
an end.” TV A v. Hill, 437 U. S. 153, 194 (1978).

28 Compensation for permanent partial disability apparently presents 
particularly complex and troublesome problems in the workmen’s com-
pensation field. See generally Burton, Permanent Partial Disabilities and 
Workers’ Compensation, 53 J. Urb. L. 853 (1976). Such problems are 
appropriately solved by legislative, not judicial, action. Although § 8 (c) 
has been amended in minor respects since its enactment, the present
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ante, at 282-284, the statute is to be construed in favor of that 
incongruity and of the anomalies that concededly exist. It 
is said that this is so because Congress just wrote the statute 
that way. Now that the Court has so ruled, the Congress 
fortunately can remedy the anomalous situation if only it will 
go about doing it.

That, of course, is of no help or comfort to respondent Cross, 
the particular litigant here, who suffered the injury and who, 
as the Court concedes, ante, at 283, might have had a greater 
award had his injury been less enduring. That does not make 
much sense to me and, while I realize that statutory inequi-
ties occasionally exist in the area of workmen’s compensation 
where seemingly arbitrary lines must be drawn somewhere, I 
cannot believe that by the language of this statute Congress 
intended such a result.

Soon after the Longshoremen’s and Harbor Workers’ Com-
pensation Act (LHWCA), 44 Stat, (part 2) 1424, 33 U. S. C. 
§§ 901-950, became law in 1927, this Court unanimously an-
nounced the principles to be applied in resolving questions of 
statutory construction that arise under it:

“The measure before us, like recent similar legislation 
in many States, requires employers to make payments for 
the relief of employees and their dependents who sustain 
loss as a result of personal injuries and deaths occurring 
in the course of their work, whether with or without fault 
attributable to employers. Such laws operate to relieve 
persons suffering such misfortunes of a part of the burden 
and to distribute it to the industries and mediately to 
those served by them. They are deemed to be in the 
public interest and should be construed liberally in fur-
therance of the purpose for which they were enacted and, 
if possible, so as to avoid incongruous or harsh results.”

schedule is substantially identical to the schedule included in the Act in 
1927.
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Baltimore & Phila. Steamboat Co. v. Norton, 284 U. S. 
408, 414 (1932).

See also Voris v. Eikel, 346 U. S. 328,333 (1953).
Today’s decision departs from these principles by reaching, 

rather than avoiding, a harsh and incongruous result.1 It is 
undisputed that respondent Cross has suffered an injury that 
will reduce his weekly earnings by $130.13 for the rest of his 
working life. To compensate him for this injury, the Bene-
fits Review Board awarded him two-thirds of his lost earn-
ings—$86.76 per week or approximately $4,500 per year—for 
as long as he continues to work. Under the Court’s decision, 
however, the most that Cross will receive is a total of about 
$12,800,2 less than three years’ compensation as awarded by 
the Board. If the Board now accepts petitioner’s argument 
that Cross has lost only 5% of the use of his leg, he will

1 The Court’s decision also rejects the consistent interpretation of the 
Benefits Review Board, the agency which administers the LHWCA. In 
four cases, in addition to this one, the Board has ruled that the schedule 
of benefits set out in §§908 (c)(1) to (20) is not the exclusive method of 
compensation for an employee who suffers permanent partial disability 
from a scheduled injury. Collins v. Todd Shipyards Corp., 9 BRBS 
1015 (1979); Brand v. Avondale Shipyards, Inc., 8 BRBS 698 (1978); 
Richardson v. Perna & Cantrell, Inc., 6 BRBS 588 (1977); Mason v. 
Old Dominion Stevedoring Corp., 1 BRBS 357 (1975). Cf. American 
Mutual Ins. Co. v. Jones, 138 U. S. App. D. C. 269, 426 F. 2d 1263 (1970); 
Dugger v. Jacksonville Shipyards, 8 BRBS 552 (1978), affd, 587 F. 
2d 197 (CA5 1979); Longo v. Universal Terminal & Stevedoring Corp.,
2 BRBS 357 (1975) (employee who suffers permanent total disability 
due to a scheduled injury is not limited to compensation provided by the 
schedule).

2 The Administrative Law Judge found that respondent Cross’ average 
weekly wage was $332.48. The schedule of benefits provides that a worker 
who completely loses the use of a leg shall receive two-thirds of his aver-
age weekly wage for 288 weeks. §908 (c)(2). Because Cross lost no 
more than 20% of the use of his leg, the most he can recover under the 
schedule is 20% of the compensation awarded for the total loss of the 
use of a leg. § 908(c) (19). Therefore, the maximum amount available 
to him under the schedule is $332.48 X % X 288 X 20% = $12,767.23.
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receive about $3,200, less than one year’s compensation.3 
Of course, if Congress really intended such a result, the Court 
would be powerless to change it. I believe, however, that 
neither the language of the statute nor its legislative history 
warrants the interpretation that the Court adopts.

The starting point, of course, is the statute’s definition of 
“disability.” Section 2 (10) of the Act, 33 U. S. C. § 902 (10), 
defines “disability” as “incapacity because of injury to earn 
the wages which the employee was receiving at the time of 
injury in the same or any other employment.” As used in 
the Act, therefore, “disability” is an economic concept, rather 
than a medical one. An injury is not compensable under the 
Act unless it results in some diminution in the employee’s 
earning power.

Not surprisingly, then, the amount of compensation that 
the Act provides depends upon the amount of wages lost by 
the injured employee due to his injury. A worker who suffers 
permanent total disability, and therefore is unable to earn 
any wages, receives two-thirds of his average weekly wages. 
§ 908 (a). One who suffers temporary total disability receives 
two-thirds of his average weekly w'ages as long as he remains 
disabled. § 908 (b). One who suffers temporary partial dis-
ability receives two-thirds of the difference between his aver-
age weekly wages before the injury and his wage-earning 
capacity after the injury, payable as long as the disability 
continues, but not longer than five years. § 908 (e).

The Act’s treatment of permanent partial disability should 
be read against this background. As the Court notes, § 908 
(c) contains 20 subsections establishing compensation for 
permanent partial disability caused by particular injuries. 
That compensation is two-thirds of the worker’s weekly wages 
for a specified number of weeks for the injury listed. Sub-
section (21) then provides that “[i]n all other cases in this 

3 $332.48 X % X 288 X 5% = $3,191.81.
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class of disability” an employee shall receive two-thirds of 
the difference between his average weekly wages before the 
injury and his wage-earning capacity thereafter. The Court 
prefers to construe “other cases” to mean that the compensa-
tion specified for the injuries listed in subsections (1) to (20) 
is the exclusive method of compensating workers who are 
permanently, but partially, disabled by these injuries. I be-
lieve that “other cases” includes any case in which the worker 
does not wish to accept the compensation offered in subsec-
tions (1) to (20), but elects to bear the burden of proving 
the difference between his wages before the injury and his 
wage-earning capacity afterwards.

This interpretation is far more in harmony with the overall 
purpose of the Act than is the Court’s construction. The 
House Committee that considered the legislation explained 
that workers’ compensation “has come to be universally recog-
nized as a necessity in the interest of social justice between 
employer and employee,” and that this Act would provide an 
injured worker with “compensation during the period of his 
illness or inability to pursue his usual employment . . . ” 
(Emphasis added.) H. R. Rep. No. 1767, 69th Cong., 2d 
Sess., 19-20 (1927).4 The compensation that the Court’s de-
cision provides to respondent Cross falls far short of this goal.

An additional purpose of the statute was to afford prompt 
relief to covered workers “without the delay and expense 
which an action at law entails. Id., at 20. The inclusion 
of a schedule of benefits in § 908 (c) serves this goal by pro-
viding an easily ascertainable award to a person who suffers 
one of the scheduled injuries.® There is no indication in the

4 It is significant that this language appears in the House Committee’s 
Report, since that Committee amended the bill to provide for the schedule 
of benefits after it had passed in the Senate without a schedule. See 67 
Cong. Rec. 10614 (1926).

5 Compare S. Rep. No. 836, 81st Cong., 1st Sess., 17 (1949), discussing 
an amendment that provides a schedule of benefits, similar to that con-
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legislative history, however, that providing prompt and cer-
tain relief is to be regarded as more important than providing 
adequate relief, especially in a case, such as this one, in which 
it is undisputed that the schedule of benefits will not com-

tained in the LHWCA, for the Federal Employees Compensation Act 
(FECA):

“Under the present act an employee may receive compensation to the 
extent of 66% percent of whatever loss he has sustained in wage-earning 
capacity as caused by the injury. Unless the injury results in wage loss, 
no compensation can be paid. The absence of a schedule covering mem-
bers and functions of the body has presented two principal difficulties, the 
first of which is the extreme difficulty in determining fairly and objectively 
the precise extent to which a particular physical impairment diminishes 
the injured employee’s wage-earning capacity.”

The Court of Appeals appropriately noted that on occasion the schedule 
may overcompensate a claimant. For example, a lawyer who loses an arm 
due to an accident at work may not suffer any diminution in his earning 
ability, but he would be eligible for compensation under the schedule. 196 
U. S. App. D. C. 417, 421, n. 28, 606 F. 2d 1324, 1328, n. 28 (1979). To 
this extent, the schedule is an exception to the principle that disability is 
an economic concept rather than a medical one, but it is an exception that 
Congress deliberately chose to make. In addressing the second of the 
“principal difficulties” presented by the then absence of a schedule in the 
FECA, the Senate Report concluded:
“A particular physical impairment to a member or function of the body 
does not always cause a proportional reduction in earning capacity. An 
employee having a loss of a member or function may be able to return to 
employment without apparent wage loss. In that event, notwithstanding 
the severe physical loss to him, he may not under the present act be paid 
compensation for his physical impairment. It is understandable that em-
ployees with such losses expect some form of indemnity for their loss.” 
S. Rep. No. 836, at 17.

In relying upon this legislative history of the FECA, I do not mean to 
suggest that that history is part of the legislative history of the LHWCA. 
As the Court notes, ante, at 275, the legislative history of the LHWCA is 
silent concerning the reasons why Congress included a schedule. Although 
Congress’ intent in this matter cannot be discerned with absolute cer-
tainty, it is plausible that its reasons for adopting a schedule for the 
FECA were the same as its reasons for having one for the LHWCA. 
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pensate respondent Cross for the wages he has lost and will 
lose because of his injury.

Although the Court states that the “weight of judicial 
authority” supports its view, it is able to cite only a single 
Federal District Court decision in point* namely, Williams 
v. Donovan, 234 F. Supp. 135 (ED La. 1964), aff’d, 367 F. 
2d 825 (CA5 1966), cert, denied, 386 U. S. 977 (1967).7 This 
contrasts with the consistently held view of the Benefits 
Review Board,8 the agency established to administer the 
LHWCA. Sokolowski v. Bank of America, 261 N. Y. 57, 184 
N. E. 492 (1933), of course, provides scant support for today’s 
decision. That case was decided after the LHWCA was 
enacted, and is an uncertain guide, at best, to the intent of 
the Congress that passed the Act six years earlier.

Thus, the anomalous results the Court’s decision imposes 
upon respondent Cross and other claimants under the 
LHWCA 9 are not mandated, in my view, by the statute. It

6 The other federal cases cited by the Court are clearly distinguishable. 
In Flamm v. Hughes, 329 F. 2d 378 (CA2 1964), the court rejected a claim 
that it was unconstitutional for Congress to provide a schedule for some 
injuries, but not for others. The plaintiff, however, was dissatisfied with 
the award obtained under § 908(c) (21), and hoped to obtain a larger 
award from a schedule. The court did not address the question whether 
the schedule provides an exclusive remedy for a claimant who can prove 
a wage loss greater than that specified by the schedule. The Court 
acknowledges that Travelers Ins. Co. N. Cardillo, 225 F. 2d 137 (CA2), 
cert, denied, 350 U. S. 913 (1955), which held that proof of lost wages is 
irrelevant when an employee seeks to recover under the schedule, did not 
decide the question before us. Ante, at 277, n. 15.

7 The one paragraph per curiam affirming the District Court’s decision 
in Williams does not discuss the exclusivity issue.

8 See n. 1, supra.
9 The inadequate compensation awarded to respondent Cross is only one 

of a number of peculiarities resulting from today’s decision. Under the 
rule announced by the Court, a person who suffers a temporary partial 
disability may receive more compensation than one who suffers a like but 
permanent partial disability, even though the latter injury is obviously 
more serious and will cause a greater loss of earnings. In this case, if
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is possible to construe the statute to allow a claimant seeking 
compensation for permanent partial disability to choose be-
tween the schedule and the provisions of § 908 (c) (21). I 
think we should follow Baltimore & Phila. Steamboat Co. v. 
Norton, 284 U. S. 408 (1932), and adopt a liberal construc-
tion of the statute so as to avoid the amazingly incongruous 
result approved by the Court.

I would affirm the judgment of the Court of Appeals.

Cross’ injury were a temporary partial disability, he would be entitled to 
receive two-thirds of his lost earning capacity for a maximum of five years. 
§ 908 (e). Thus, he could receive a total of about $22,400 ($86 per week 
for five years), an amount almost twice as large as the maximum compen-
sation that the Court now allows him for his permanent partial disability. 
"It may not reasonably be assumed that Congress intended to require 
payment of more compensation for a lesser disability than for a greater 
one including the lesser. Nothing less than compelling language would 
justify such a construction of the Act.” Baltimore & Phila. Steamboat Co. 
v. Norton, 284 U. S. 408, 413 (1932).

Today’s decision also creates a significant disincentive for the seriously 
injured workers who otherwise might wish to return to work. The courts 
and the Benefits Review Board have held that a worker who is unable to 
do any work as the result of a scheduled injury may be compensated for 
permanent total disability, and the Court does not question this rule. 
See ante, at 277-278, n. 17. A worker who has been permanently and totally 
disabled receives two-thirds of his average weekly wages. § 908 (a). A 
worker who takes a low-paying job because a scheduled injury makes him 
unable to work at his old job will be considered permanently partially dis-
abled. His compensation will be limited to the scheduled amount, even 
though that amount may be insufficient to make up the difference between 
his former earnings and his earnings at the new job. Such a worker will 
learn quickly that it is to his advantage not to attempt to do any work. 
See Mason v. Old Dominion Stevedoring Corp., 1 BRBS, at 365; Brandt 
v. Avondale Shipyards, Inc., 8 BRBS, at 701-702.
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UNITED STATES v. DARUSMONT et  ux .

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF CALIFORNIA

No. 80-243. Decided January 12, 1981

Held: The 1976 amendments of the minimum tax provisions of §§ 56 and 
57 of the Internal Revenue Code of 1954—increasing the rate of the 
minimum tax and decreasing the allowable exemption as to enumerated 
items of tax preference, including the deduction for 50% of any net 
long-term capital gain, and making the amendments effective for the 
taxable years beginning after December 31, 1975—may be applied to 
appellee taxpayers’ sale of a house, resulting in a long-term capital gain, 
that took place in 1976 prior to the enactment of the amendments, 
without violating the Due Process Clause of the Fifth Amendment. 
The retroactive application of an income tax statute to the entire 
calendar year in which enactment takes place does not per se violate 
that Clause. Nor is the retroactive imposition of the minimum tax 
amendments so harsh and oppressive here as to deny due process, even 
though appellees would not have owed any minimum tax under the 
prior provisions. Assuming, arguendo, that personal notice of tax 
changes is relevant, appellees cannot claim surprise, since the proposed 
increase in the minimum tax rate had been under public discussion for 
almost a year before its enactment. And the amendments to the mini-
mum tax did not create a “new tax,” since the minimum tax provision 
was imposed in 1969, and one of the original items of tax preference 
subjected to the minimum tax was the untaxed portion of any net long-
term capital gain.

80-2 USTC T 9671, p. 85,208, 47 AFTR 2d J 81-366, p. 81-519, reversed 
and remanded.

Per  Curiam .
Appellees instituted this federal income tax refund suit, 

claiming that the 1976 amendments of the minimum tax 
provisions contained in §§ 56 and 57 of the Internal Revenue 
Code of 1954, 26 U. S. C. §§ 56 and 57, could not be applied 
to a transaction that had taken place in 1976, prior to the 
enactment of the amendments, without violating the Due 
Process Clause of the Fifth Amendment.
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Appellees prevailed in the District Court. The United 
States has taken an appeal to this Court pursuant to 28 
U. S. C. § 1252, which authorizes a direct appeal from the 
final judgment of a court of the United States holding an Act 
of Congress unconstitutional in any civil action to which the 
United States is a party. And a direct appeal may be taken 
when, as here, a federal statute has been held unconstitutional 
as applied to a particular circumstance. Fleming v. Rhodes, 
331 U. S. 100 (1947). See United States v. Christian Echoes 
National Ministry, Inc., 404 U. S. 561, 563 (1972).

I
The appellees, E. M. Darusmont and B. L. Darusmont, are 

husband and wife. Mrs. Darusmont is a party to this action 
solely because she and her husband filed a joint federal income 
tax return for the calendar year 1976. We hereinafter some-
times refer to the appellees in the singular, either as “ap-
pellee” or as “taxpayer.”

In April 1976, Mr. Darusmont was notified by his employer 
that he was to be transferred from Houston, Tex., to Bakers-
field, Cal. Appellee, accordingly, undertook to dispose of 
his Houston home. That home was a triplex. One of the 
three units was occupied by the Darusmonts; taxpayer rented 
the other two. Appellee retained a real estate firm to list 
the property and to give him advice as to the most advanta-
geous way to sell it. The firm suggested various alternatives 
(sale as separate condominium units, or as a whole, and 
either for cash or on the installment basis). The firm and 
appellee discussed the income tax consequences of each alter-
native, including the tax on capital gain, the installment 
method of reporting, and the possibility of deferring a portion 
of any capital gain by the timely purchase of a replacement 
home in California.

After considering the several possible methods of structur-
ing the sale, and after computing the projected income tax 
consequences of each method, appellee decided on an outright 
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sale. That sale was effected on July 15, 1976, for cash. This 
resulted in a long-term capital gain to the taxpayer. Because, 
however, appellee purchased a replacement residence in Cali-
fornia, he was able, under § 1034 of the Code, 26 U. S. C. 
§ 1034, to defer recognition of that portion of the gain attrib-
utable to the unit of the Texas house that the Darusmonts 
had occupied. Appellee’s recognized gain on the sale of the 
other two units was $51,332. After taking into account the 
deduction of 50% of net capital gain then permitted by § 1202 
of the Code, 26 U. S. C. § 1202, appellee included the re-
mainder of the gain in his reported taxable income. The 
Darusmonts timely filed their joint federal income tax return 
for the calendar year 1976. That return showed a tax of 
$25,384, which was paid.

The present controversy concerns $2,280, the portion of 
appellee’s 1976 income tax liability attributable to the mini-
mum tax imposed by § 56 of the Code on items of tax pref-
erence as defined in § 57. These minimum tax provisions, 
which impose a tax in addition to the regular income tax, first 
appeared with the enactment of the Tax Reform Act of 1969, 
Pub. L. 91-172, § 301, 83 Stat. 580. Originally, the minimum 
tax equaled 10% of the amount by which the aggregate of 
enumerated items of tax preference exceeded the sum of a 
$30,000 exemption plus the taxpayer’s regular income tax 
liability. For an individual, one of the items of tax prefer-
ence was the deduction under § 1202 for net capital gain. 
See § 57 (a)(9)(A). Thus, appellee’s § 1202 deduction for 
1976 for 50% of the capital gain recognized on the sale of the 
two units of the Texas triplex was an item of tax preference. 
If the statute’s original formulation, with its base of $30,000 
plus the regular income tax liability, had been retained in the 
statute for 1976, appellee would not have owed any minimum 
tax as a result of the sale of the Houston house.

On October 4, 1976, however, the President signed the Tax 
Reform Act of 1976, Pub. L. 94r-455, 90 Stat. 1520. Section 
301 of that Act, 90 Stat. 1549, amended § 56 (a) of the Code 
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so as to increase the rate of the minimum tax and to reduce 
the amount of the exemption to $10,000 or one-half of the 
taxpayer’s regular income tax liability (with certain adjust-
ments), whichever was the greater. Section 301 (g)(1), 90 
Stat. 1553, with exceptions not pertinent here, then provided 
that “the amendments made by this section shall apply to 
items of tax preference for taxable years beginning after 
December 31, 1975.” It is this stated effective date that 
creates the issue now in controversy for, in a certain sense, the 
October 4, 1976, amendment of § 56 operated “retroactively” 
to cover the portion of 1976 prior to that date. A result of 
the statutory change of October 4 was that appellee was sub-
jected to the now contested minimum tax of $2,280 on the 
sale of the Texas house the preceding July 15.

A proper claim for refund of the minimum tax so paid was 
duly filed with the Internal Revenue Service. Upon the 
denial of that claim, the Darusmonts instituted this refund 
suit in the United States District Court for the Eastern 
District of California. Taxpayer argued that the 1976 
amendments could not be applied constitutionally to a trans-
action fully consummated prior to their enactment. He 
further argued that had he known that the sale of the house 
would have resulted in liability for the minimum tax, he 
could have structured the sale so as to avoid the tax. He 
has conceded, however, that when he was considering the 
various ways in which he could dispose of the Texas prop-
erty, he was not aware of the existence of the minimum tax.

The District Court entered judgment in favor of appellee. 
It held that the application of the 1976 amendments to a 
transaction consummated in 1976 prior to October 4 subjected 
appellee “to a new, separate and distinct tax,” and was “so 
arbitrary and oppressive as to be a denial of due process” 
guaranteed by the Fifth Amendment. App. to Juris. State-
ment 3a; 80-2 USTC fl 9671, p. 85,208, 47 AFTR 2d fl 81-366, 
p. 81-519. We note that the District Court’s ruling is in con-
flict with the later decision of the United States Court of Ap-
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peals for the Eighth Circuit in Buttke v. Commissioner, 625 
F. 2d 202 (1980), aff’g 72 T. C. 677 (1979).1

II
In enacting general revenue statutes, Congress almost with-

out exception has given each such statute an effective date 
prior to the date of actual enactment. This was true with 
respect to the income tax provisions of the Tariff Act of 
Oct. 3, 1913, and the successive Revenue Acts of 1916 through 
1938.2 It was also true with respect to the Internal Rev-
enue Codes of 1939 and 1954.3 Usually the “retroactive” 
feature has application only to that portion of the current 
calendar year preceding the date of enactment, but each of 
the Revenue Acts of 1918 and 1926 was applicable to an 
entire calendar year that had expired preceding enactment. 
This “retroactive” application apparently has been confined 

1 The Tax Court consistently has adhered to this position. See Estate 
of Kearns v. Commissioner, 73 T. C. 1223 (1980); Westwick v. Commis-
sioner, 38 TCM 1269, 179,329 P-H Memo TC (1979) (appeal pending 
CAIO); Estate of Lewis v. Commissioner, 40 TCM 78, T 80,106 P-H 
Memo TC (1980) (appeal pending CA5); Schopp v. Commissioner, 40 
TCM 275, 180,148 P-H Memo TC (1980); Witte v. Commissioner, 40 
TCM 1259, 180,393 P-H Memo TC (1980).

Other rulings adverse to the taxpayer on this issue are Appendrodt v. 
United States, 490 F. Supp. 490 (WD Pa. 1980); Metzger v. United States, 
No. 78-0346-S (SD Cal. Feb. 16, 1979) (appeal pending CA9).

2 Tariff Act of Oct. 3, 1913, §11, D, 38 Stat. 168; Revenue Act of 
1916, §§ 8 (a) and (b), 13 (a) and (b), 39 Stat. 761, 770, 771; War Revenue 
Act of 1917, §§ 1, 2, 4, 40 Stat. 300-302; Revenue Act of 1918, §200, 40 
Stat. 1058; Revenue Act of 1921, §200(1), 42 Stat. 227; Revenue Act 
of 1924, §200 (a), 43 Stat. 254; Revenue Act of 1926, §200 (a), 44 Stat, 
(part 2) 10; Revenue Act of 1928, §§ 1, 48 (a), 45 Stat. 795, 807; Revenue 
Act of 1932, §§ 1, 48 (a), 47 Stat. 173, 187; Revenue Act of 1934, § 1, 48 
Stat. 683; Revenue Act of 1935, 49 Stat. 1014; Revenue Act of 1936, § 1, 
49 Stat. 1652; Revenue Act of 1937, 50 Stat. 813; Revenue Act of 1938, 
§ 1, 52 Stat. 452.

3 Internal Revenue Code of 1939, § 1, 53 Stat. 4; Internal Revenue Code 
of 1954, §7851 (a)(1)(A), 68A Stat. 919.
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to short and limited periods required by the practicalities of 
producing national legislation. We may safely say that it is a 
customary congressional practice.

The Court consistently has held that the application of an 
income tax statute to the entire calendar year in which en-
actment took place does not per se violate the Due Process 
Clause of the Fifth Amendment. See Stockdale v. Insurance 
Companies, 20 Wall. 323, 331, 332 (1874); id., at 341 (dissent-
ing opinion); Brushaber v. Union Pacific R. Co., 240 U.S. 1, 20 
(1916); Cooper v. United States, 280 U. S. 409, 411 (1930) ; 
Milliken v. United States, 283 U. S. 15, 21 (1931); Reinecke 
v. Smith, 289 U. S. 172, 175 (1933); United States n . Hudson, 
299 U. S. 498, 500-501 (1937); Welch v. Henry, 305 U. S. 
134, 146, 148-150 (1938); Fernandez n . Wiener, 326 U. S. 
340, 355 (1945). See also Ballard, Retroactive Federal Tax-
ation, 48 Harv. L. Rev. 592 (1935); Hochman, The Supreme 
Court and the Constitutionality of Retroactive Legislation, 
73 Harv. L. Rev. 692, 706-711 (1960).

Justice Miller succinctly stated the principle a century ago 
in writing for the Court in Stockdale, supra:

“The right of Congress to have imposed this tax by 
a new statute, although the measure of it was governed 
by the income of the past year, cannot be doubted; much 
less can it be doubted that it could impose such a tax on 
the income of the current year, though part of that year 
had elapsed when the statute was passed.” 20 Wall., at 
331.

Justice Van Devanter in writing for the Court in Hudson, 
supra, similarly approved the congressional practice:

“As respects income tax statutes it long has been the 
practice of Congress to make them retroactive for rela-
tively short periods so as to include profits from transac-
tions consummated while the statute was in process of 
enactment, or within so much of the calendar year as 
preceded the enactment; and repeated decisions of this 
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Court have recognized this practice and sustained it as 
consistent with the due process clause of the Constitu-
tion.” 299 U. S., at 500.

The Court has stated the underlying rationale for allowing 
this “retroactivity”:

“Taxation is neither a penalty imposed on the taxpayer 
nor a liability which he assumes by contract. It is but 
a way of apportioning the cost of government among 
those who in some measure are privileged to enjoy its 
benefits and must bear its burdens. Since no citizen 
enjoys immunity from that burden, its retroactive im-
position does not necessarily infringe due process, and 
to challenge the present tax it is not enough to point 
out that the taxable event, the receipt of income, ante-
dated the statute.” Welch v. Henry, 305 IT. S., at 146- 
147.

Judge Learned Hand also commented upon the point and set 
forth the answer to the constitutional argument:

“Nobody has a vested right in the rate of taxation, which 
may be retroactively changed at the will of Congress at 
least for periods of less than twelve months; Congress 
has done so from the outset. . . . The injustice is no 
greater than if a man chance to make a profitable sale 
in the months before the general rates are retroactively 
changed. Such a one may indeed complain that, could 
he have foreseen the increase, he would have kept the 
transaction unliquidated, but it will not avail him; he 
must be prepared for such possibilities, the system being 
already in operation. His is a different case from that 
of one who, when he takes action, has no reason to sup-
pose that any transactions of the sort will be taxed at all.” 
Cohan v. Commissioner, 39 F. 2d 540, 545 (CA2 1930).

Appellee concedes that the Court “has held that a retro-
active income tax statute does not violate the ‘due process’ 
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clause of the Constitution per se” Motion to Affirm 6. 
Appellee asserts, however, that three tests have been de-
veloped for determining whether a particular tax is so harsh 
and oppressive as to be a denial of due process, namely, 
whether the taxpayer could have altered his behavior to avoid 
the tax if it could have been anticipated by him at the time 
the transaction was effected; whether the taxpayer had notice 
of the tax when he engaged in the transaction; and whether 
the tax is a new tax and not merely an increase in the rate of 
an existing income tax. Appellee argues that the altered 
minimum tax fits within these three tests.

In support of the first proposition, appellee cites Blodgett 
v. Holden 275 U. S. 142 (1927), modified, 276 U. S. 594 
(1928), and Untermyer n . Anderson, 276 U. S. 440 (1928). 
These, however, are gift tax cases, and the gifts in question 
were made and completely vested before the enactment of 
the taxing statute. We do not regard them as controlling 
authority with respect to any retroactive feature of a federal 
income tax. See Welch v. Henry, 305 U. S., at 147-148.

Regarding his second test, appellee states that he had no 
notice, either actual or constructive, of the forthcoming Octo-
ber changes in the minimum tax when he sold the triplex in 
July and that, as a consequence, the retroactive imposition of 
the tax after the sale was arbitrary, harsh, and oppressive. 
Assuming, for purposes of argument, that personal notice is 
relevant, appellee is hardly in a position to claim surprise 
at the 1976 amendments to the minimum tax. The proposed 
increase in rate had been under public discussion for almost 
a year before its enactment. See H. R. Rep. No. 94-658, 
pp. 130-132 (1975); S. Rep. No. 94-938, pp. 108-114 (1976). 
The Tax Reform Act of 1976 reflected a compromise between 
the House and Senate proposals. Both bills, however, pro-
vided that the changes in the minimum tax were to be effec-
tive for taxable years beginning after 1975. Appellee, there-
fore, had ample advance notice of the increase in the-effective 
minimum rate.
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Appellee’s “new tax” argument is answered completely by 
the fact that the 1976 amendments to the minimum tax did 
not create a new tax. To be sure, the minimum tax is de-
scribed in the statute, § 56 (a), as one “[i]n addition to” 
the regular income tax. But the minimum tax provision was 
imposed in 1969, and one of the original items of tax prefer-
ence subjected to the minimum tax was the untaxed portion 
of any net long-term capital gain. 83 Stat. 582.

Appellee’s position is far different from that of the individ-
ual who, as Judge Hand stated in the language quoted above, 
“has no reason to suppose that any transactions of the sort 
will be taxed at all.” The 1976 changes affected appellee only 
by decreasing the allowable exemption and increasing the 
percentage rate of tax. “Congress intended these changes to 
raise the effective tax rate on tax preference items . . . 
Staff of the Joint Committee on Taxation, General Explana-
tion of the Tax Reform Act of 1976, 94th Cong., 2d Sess., 
105 (Comm. Print 1976). Congress possessed ample author-
ity to make this kind of change effective as of the beginning 
of the year of enactment. We are not persuaded by appel-
lee’s proffered distinction between his case and Buttke v. 
Commissioner, 625 F. 2d 202 (CA8 1980), that the taxpayer 
in Buttke, unlike appellee, would have incurred a tax anyway 
under the prior form of the statute. See Estate of Lewis v. 
Commissioner, 40 TCM 78, fl 80,106 P-H Memo TC (1980) 
(appeal pending CA5).

We think Cooper v. United States, 280 U. S. 409 (1930), is 
particularly close to this case. There the taxpayer, on No-
vember 7, 1921, sold stock acquired by gift from her husband 
a week earlier. On November 23, however, the Revenue Act 
of 1921 was approved and became law. The new Act pro-
vided that the income tax basis of property received by gift 
after December 31, 1920, was the same as the donor’s basis, 
instead of being the fair market value of the property at the 
time of the gift, the rule which had theretofore prevailed.
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The taxpayer sought to avoid the lower carryover basis in 
computing her gain on the sale, and argued that the new pro-
vision should not be applied “to transactions fully completed 
before enactment of the statute.” Id., at 411. This Court, 
however, rejected that contention, saying, ibid.:

“That the questioned provision can not be declared in 
conflict with the Federal Constitution merely because it 
requires gains from prior but recent transactions to be 
treated as part of the taxpayer’s gross income has not 
been open to serious doubt since Brushaber v. Union 
Pacific R. Co., 240 U. S. 1, and Lynch v. Hornby, 247 
U. S. 339.”

The judgment of the United States District Court for the 
Eastern District of California is therefore reversed, and the 
case is remanded to that court with directions to enter judg-
ment for the United States.

It is so ordered.
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ALLSTATE INSURANCE CO. v. HAGUE, PERSONAL 
REPRESENTATIVE OF HAGUE’S ESTATE

CERTIORARI TO THE SUPREME COURT OF MINNESOTA

No. 79-938. Argued October 6, 1980—Decided January 13, 1981

Respondent’s husband died of injuries suffered when a motorcycle on which 
he was a passenger was struck by an automobile. The accident occurred 
in Wisconsin near the Minnesota border. The operators of both vehicles 
were Wisconsin residents, as was the decedent, who, however, had been 
employed in Minnesota and had commuted daily to work from Wiscon-
sin. Neither vehicle operator carried valid insurance, but the decedent 
held a policy issued by petitioner covering three automobiles owned by 
him and containing an uninsured motorist clause insuring him against 
loss incurred from accidents with uninsured motorists, but limiting such 
coverage to $15,000 for each automobile. After the accident, respond-
ent moved to and became a resident of Minnesota, and was subsequently 
appointed in that State as personal representative of her husband’s 
estate. She then brought an action in a Minnesota court seeking a 
declaration under Minnesota law that the $15,000 uninsured motorist 
coverage on each of her late husband’s three automobiles could be 
“stacked” to provide total coverage of $45,000. Petitioner defended 
on the ground that whether the three uninsured motorist coverages could 
be stacked should be determined by Wisconsin law, since the insurance 
policy was delivered in Wisconsin, the accident occurred there, and all 
persons involved were Wisconsin residents at the time of the accident. 
The trial court, interpreting Wisconsin law to disallow stacking, con-
cluded that Minnesota’s choice-of-law rules required the application of 
Minnesota law permitting stacking, and granted summary judgment for 
respondent. The Minnesota Supreme Court affirmed.

Held: The judgment is affirmed. Pp. 307-320; 322-331.
289 N. W. 2d 43, affirmed.

Justi ce  Bre nn an , joined by Justi ce  Whi te , Justi ce  Mar sha ll , 
and Just ic e Bla ck mu n , concluded that Minnesota has a significant 
aggregation of contacts with the parties and the occurrence, creating 
state interests, such that application of its law is neither arbitrary nor 
fundamentally unfair, and, accordingly, the choice of law by the Min-
nesota Supreme Court does not violate the Due Process Clause of the 
Fourteenth Amendment or the Full Faith and Credit Clause. Pp. 
307-320.
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(a) Respondent’s decedent was a member of Minnesota’s work force. 
The State of employment has police power responsibilities towards 
nonresident employees that are analogous to those it has towards 
residents, as such employees use state services and amenities and may 
call upon state facilities in appropriate circumstances. Also, the State’s 
interest in its commuting nonresident employees, such as respondent’s 
decedent, reflects a state concern for the safety and well-being of its 
work force and the concomitant effect on Minnesota employers. That 
the decedent was not killed while commuting to work or while in Min-
nesota does not dictate a different result, since vindication of the rights 
of the estate of a Minnesota employee is an important state concern. 
Nor does the decedent’s residence in Wisconsin constitutionally mandate 
application of Wisconsin law to the exclusion of forum law. Employ-
ment status is not a sufficiently less important status than residence, 
when combined with the decedent’s daily commute across state lines 
and the other Minnesota contacts present, to prohibit the choice-of-law 
result in this case on constitutional grounds. Pp. 313-317.

(b) Petitioner was at all times present and doing business in Minne-
sota. By virtue of such presence, petitioner can hardly claim unfamil-
iarity with the laws of the host jurisdiction and surprise that the state 
courts might apply forum law to litigation in which the company is 
involved. Moreover, such presence gave Minnesota an interest in regu-
lating the company’s insurance obligations insofar as they affected both 
a Minnesota resident and court-appointed representative (respondent) 
and a longstanding member of Minnesota’s work force (respondent’s 
decedent). Pp. 317-318.

(c) Respondent became a Minnesota resident prior to institution of 
the instant litigation. Such residence and subsequent appointment in 
Minnesota as personal representative of her late husband’s estate con-
stitute a Minnesota contact which gives Minnesota an interest in re-
spondent’s recovery. Pp. 318-319.

Justi ce  Ste ve ns  concluded:
1. The Full Faith and Credit Clause did not require Minnesota, the 

forum State, to apply Wisconsin law to the contract-interpretation 
question presented. Although the Minnesota courts’ decision to apply 
Minnesota law was unsound as a matter of conflicts law, no threat to 
Wisconsin’s sovereignty ensued from allowing the substantive question 
as to the meaning of the insurance contract to be determined by the law 
of another State. Pp. 322-326.

2. The Due Process Clause of the Fourteenth Amendment did not 
prevent Minnesota from applying its own law. Neither the “stacking” 
rule itself nor Minnesota’s application of it to these litigants raised any 
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serious question of fairness. Nor did the Minnesota courts’ decision to 
apply this rule violate due process because that decision frustrated the 
contracting parties’ reasonable expectations. The decision was con-
sistent with due process because it did not result in unfairness to either 
litigant, not because Minnesota had an interest in the plaintiff as resi-
dent or the decedent as employee. Pp. 326-331.

Bren na n , J., announced the judgment of the Court and delivered an 
opinion, in which Whi te , Mar sha ll , and Bla ck mu n , JJ., joined. 
Stev en s , J., filed an opinion concurring in the judgment, post, p. 320. 
Pow el l , J., filed a dissenting opinion, in which Bur ge r , C. J., and 
Rehn qui st , J., joined, post, p. 332. Ste wa rt , J., took no part in the 
consideration or decision of the case.

Mark M. Nolan argued the cause and filed a brief for 
petitioner.

Andreas F. Lowenjeld argued the cause for respondent. 
With him on the brief were Samuel H. Hertogs and Bruce 
J. Douglas.

Justi ce  Brennan  announced the judgment of the Court 
and delivered an opinion, in which Justic e  White , Justice  
Marshall , and Just ice  Blackmun  joined.

This Court granted certiorari to determine whether the 
Due Process Clause of the Fourteenth Amendment1 or the 
Full Faith and Credit Clause of Art. IV, § I,2 of the United 
States Constitution bars the Minnesota Supreme Court’s 
choice of substantive Minnesota law to govern the effect of a 
provision in an insurance policy issued to respondent’s dece-
dent. 444 U.S. 1070 (1980).

1 The Due Process Clause of the Fourteenth Amendment provides that 
no State “shall . . . deprive any person of life, liberty, or property, with-
out due process of law . . . .”

2 The Full Faith and Credit Clause, Art. IV, § 1, provides:
“Full Faith and Credit shall be given in each State to the public Acts, 

Records, and judicial Proceedings of every other State. And the Congress 
may by general Laws prescribe the Manner in which such Acts, Records, 
and Proceedings shall be proved, and the Effect thereof.”
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I
Respondent’s late husband, Ralph Hague, died of injuries 

suffered when a motorcycle on which he was a passenger was 
struck from behind by an automobile. The accident oc-
curred in Pierce County, Wis., which is immediately across 
the Minnesota border from Red Wing, Minn. The operators 
of both vehicles were Wisconsin residents, as was the decedent, 
who, at the time of the accident, resided with respondent in 
Hager City, Wis., which is one and one-half miles from Red 
Wing. Mr. Hague had been employed in Red Wing for the 
15 years immediately preceding his death and had commuted 
daily from Wisconsin to his place of employment.

Neither the operator of the motorcycle nor the operator 
of the automobile carried valid insurance. However, the 
decedent held a policy issued by petitioner Allstate Insurance 
Co. covering three automobiles owned by him and contain-
ing an uninsured motorist clause insuring him against loss 
incurred from accidents with uninsured motorists. The un-
insured motorist coverage was limited to $15,000 for each 
automobile.3

After the accident, but prior to the initiation of this law-
suit, respondent moved to Red Wing. Subsequently, she 
married a Minnesota resident and established residence with 
her new husband in Savage, Minn. At approximately the 
same time, a Minnesota Registrar of Probate appointed re-
spondent personal representative of her deceased husband’s 
estate. Following her appointment, she brought this action 
in Minnesota District Court seeking a declaration under 
Minnesota law that the $15,000 uninsured motorist coverage 
on each of her late husband’s three automobiles could be 
“stacked” to provide total coverage of $45,000. Petitioner de-
fended on the ground that whether the three uninsured motorist 

3 Ralph Hague paid a separate premium for each automobile including 
an additional separate premium for each uninsured motorist coverage.
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coverages could be stacked should be determined by Wiscon-
sin law, since the insurance policy was delivered in Wisconsin, 
the accident occurred in Wisconsin, and all persons involved 
were Wisconsin residents at the time of the accident.

The Minnesota District Court disagreed. Interpreting 
Wisconsin law to disallow stacking, the court concluded that 
Minnesota’s choice-of-law rules required the application of 
Minnesota law permitting stacking. The court refused to apply 
Wisconsin law as “inimical to the public policy of Minnesota” 
and granted summary judgment for respondent.4

The Minnesota Supreme Court, sitting en banc, affirmed 
the District Court.5 The court, also interpreting Wisconsin 
law to prohibit stacking,6 applied Minnesota law after analyz-
ing the relevant Minnesota contacts and interests within the 
analytical framework developed by Professor Leflar.7 See 
Leflar, Choice-Influencing Considerations in Conflicts Law, 
41 N. Y. U. L. Rev. 267 (1966). The state court, therefore, 
examined the conflict-of-laws issue in terms of (1) predict-
ability of result, (2) maintenance of interstate order, (3) sim-
plification of the judicial task, (4) advancement of the 
forum’s governmental interests, and (5) application of the 
better rule of law. Although stating that the Minnesota 
contacts might not be, “in themselves, sufficient to mandate 
application of [Minnesota] law,”8 289 N. W. 2d 43, 49

4 App. C to Pet. for Cert. A-29.
5 289 N. W. 2d 43 (1978).
6 Respondent has suggested that this case presents a “false conflict.” 

The court below rejected this contention and applied Minnesota law. 
Even though the Minnesota Supreme Court’s choice of Minnesota law fol-
lowed a discussion of whether this case presents a false conflict, the fact is 
that the court chose to apply Minnesota law. Thus, the only question 
before this Court is whether that choice was constitutional.

7 Minnesota had previously adopted the conceptual model developed by 
Professor Leflar in MUkovich v. Saari, 295 Minn. 155, 203 N. W. 2d 408 
(1973).

8 The court apparently was referring to sufficiency as a matter of choice
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(1978), under the first four factors, the court concluded that 
the fifth factor—application of the better rule of law—fa-
vored selection of Minnesota law. The court emphasized 
that a majority of States allow stacking and that legal deci-
sions allowing stacking “are fairly recent and well considered 
in light of current uses of automobiles.” Ibid. In addi-
tion, the court found the Minnesota rule superior to Wiscon-
sin’s “because it requires the cost of accidents with uninsured 
motorists to be spread more broadly through insurance pre-
miums than does the Wisconsin rule.” Ibid. Finally, after 
rehearing en banc,9 the court buttressed its initial opinion by 
indicating “that contracts of insurance on motor vehicles are 
in a class by themselves” since an insurance company “knows 
the automobile is a movable item which will be driven from 
state to state.” 289 N. W. 2d, at 50 (1979). From this 
premise the court concluded that application of Minnesota 
law was “not so arbitrary and unreasonable as to violate due 
process.” Ibid.

II
It is not for this Court to say whether the choice-of-law 

analysis suggested by Professor Leflar is to be preferred or 
whether we would make the same choice-of-law decision if 
sitting as the Minnesota Supreme Court. Our sole function 
is to determine whether the Minnesota Supreme Court’s choice 
of its own substantive law in this case exceeded federal consti-
tutional limitations. Implicit in this inquiry is the recogni-
tion, long accepted by this Court, that a set of facts giving 
rise to a lawsuit, or a particular issue within a lawsuit, may 
justify, in constitutional terms, application of the law of more 
than one jurisdiction. See, e. g., Watson v. Employers Liability 
Assurance Corp., 348 U. S. 66, 72-73 (1954); n. 11, infra. 
See generally Clay v. Sun Insurance Office, Ltd., 377 U. S. 

of law and not as a matter of constitutional limitation on its choice-of-law 
decision.

9289N. W. 2d, at 50 (1979).
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179, 181-182 (1964) (hereinafter cited as Clay II). As a 
result, the forum State may have to select one law from 
among the laws of several jurisdictions having some contact 
with the controversy.

In deciding constitutional choice-of-law questions, whether 
under the Due Process Clause or the Full Faith and Credit 
Clause,10 this Court has traditionally examined the contacts 
of the State, whose law was applied, with the parties and 
with the occurrence or transaction giving rise to the litiga-
tion. See Clay II, supra, at 183. In order to ensure that 
the choice of law is neither arbitrary nor fundamentally un-
fair, see Alaska Packers Assn. v. Industrial Accident Comm’n, 
294 U. S. 532, 542 (1935), the Court has invalidated the 
choice of law of a State which has had no significant contact 
or significant aggregation of contacts, creating state interests, 
with the parties and the occurrence or transaction.11

10 This Court has taken a similar approach in deciding choice-of-law 
cases under both the Due Process Clause and the Full Faith and Credit 
Clause. In each instance, the Court has examined the relevant contacts 
and resulting interests of the State whose law was applied. See, e. g., 
Nevada v. Hall, 440 U. S. 410, 424 (1979). Although at one time the 
Court required a more exacting standard under the Full Faith and Credit 
Clause than under the Due Process Clause for evaluating the constitu-
tionality of choice-of-law decisions, see Alaska Packers Assn. v. Industrial 
Accident Comm’n, 294 U. S. 532, 549—550 (1935) (interest of State whose 
law was applied was no less than interest of State whose law was rejected), 
the Court has since abandoned the weighing-of-interests requirement. 
Carroll v. Lanza, 349 U. S. 408 (1955); see Nevada N. Hall, supra; Wein-
traub, Due Process and Full Faith and Credit Limitations on a State’s 
Choice of Law, 44 Iowa L. Rev. 449 (1959). Different considerations are 
of course at issue when full faith and credit is to be accorded to acts, rec-
ords, and proceedings outside the choice-of-law area, such as in the case 
of sister state-court judgments.

11 Prior to the advent of interest analysis in the state courts as the 
“dominant mode of analysis in modem choice of law theory,” Silberman, 
Shaffer v. Heitner: The End of an Era, 53 N. Y. U. L. Rev. 33, 80, n. 259 
(1978); cf. Richards v. United States, 369 U. S. 1, 11-13, and nn. 26-27 
(1962) (discussing trend toward interest analysis in state courts), the pre-
vailing choice-of-law methodology focused on the jurisdiction where a par-
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Two instructive examples of such invalidation are Home 
Ins. Co. v. Dick, 281 IT. S. 397 (1930), and John Hancock 
Mutual Life Ins. Co. v. Yates, 299 IT. S. 178 (1936). In 
both cases, the selection of forum law rested exclusively on 
the presence of one nonsignificant forum contact.

Home Ins. Co. v. Dick involved interpretation of an insur-
ance policy which had been issued in Mexico, by a Mexican 
insurer, to a Mexican citizen, covering a Mexican risk. The 
policy was subsequently assigned to Mr. Dick, who was 
domiciled in Mexico and “physically present and acting in 
Mexico,” 281 U. S., at 408, although he remained a nomi-
nal, permanent resident of Texas. The policy restricted cov-
erage to losses occurring in certain Mexican waters and, in-
deed, the loss occurred in those waters. Dick brought suit

ticular event occurred. See, e. g., Restatement of Conflict of Laws (1934). 
For example, in cases characterized as contract cases, the law of the place 
of contracting controlled the determination of such issues as capacity, 
fraud, consideration, duty, performance, and the like. Id., § 332; see 
Beale, What Law Governs the Validity of a Contract, 23 Harv. L. Rev. 
260, 270-271 (1910). In the tort context, the law of the place of the 
wrong usually governed traditional choice-of-law analysis. Restatement, 
supra, §378; see Richards v. United States, supra, at 11-12.

Hartford Accident & Indemnity Co. n . Delta & Pine Land Co., 
292 U. S. 143 (1934), can, perhaps, best be explained as an example of 
that period. In that case, the Court struck down application by the 
Mississippi courts of Mississippi law which voided the limitations provi-
sion in a fidelity bond written in Tennessee between a Connecticut insurer 
and Delta, both of which were doing business in Tennessee and Mississippi. 
By its terms, the bond covered misapplication of funds “by any employee 
‘in any position, anywhere ....’” Id., at 145. After Delta discovered 
defalcations by one of its Mississippi-based employees, a lawsuit was com-
menced in Mississippi.

That case, however, has scant relevance for today. It implied a choice- 
of-law analysis which, for all intents and purposes, gave an isolated event— 
the writing of the bond in Tennessee—controlling constitutional significance, 
even though there might have been contacts with another State (there 
Mississippi) which would make application of its law neither unfair nor 
unexpected. See Martin, Personal Jurisdiction and Choice of Law, 78 
Mich. L. Rev. 872, 874, and n. 11 (1980).
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in Texas against a New York reinsurer. Neither the Mexi-
can insurer nor the New York reinsurer had any connection 
to Texas.12 The Court held that application of Texas law to 
void the insurance contract’s limitation-of-actions clause vio-
lated due process.13

The relationship of the forum State to the parties and the 
transaction was similarly attenuated in John Hancock Mu-
tual Life Ins. Co. v. Yates. There, the insurer, a Massachu-
setts corporation, issued a contract of insurance on the life 
of a New York resident. The contract was applied for, is-
sued, and delivered in New York where the insured and his 
spouse resided. After the insured died in New York, his 
spouse moved to Georgia and brought suit on the policy 
in Georgia. Under Georgia law, the jury was permitted to 
take into account oral modifications when deciding whether 
an insurance policy application contained material misrepre-
sentations. Under New York law, however, such misrepre-
sentations were to be evaluated solely on the basis of the 
written application. The Georgia court applied Georgia law. 
This Court reversed, finding application of Georgia law to be 
unconstitutional.

Dick and Yates stand for the proposition that if a State 
has only an insignificant contact with the parties and the

12 Dick sought to obtain quasi-in-rem jurisdiction by garnishing the re-
insurance obligation of the New York reinsurer. The reinsurer had never 
transacted business in Texas, but it “was cited by publication, in accord-
ance with a Texas statute; attorneys were appointed for it by the trial 
court; and they filed on its behalf an answer which denied liability.” 
281 U. S., at 402. There would be no jurisdiction in the Texas courts to 
entertain such a lawsuit today. See Rush n . Savchuk, 444 U. S. 320 
(1980); Shaffer v. Heitner, 433 U. S. 186 (1977); Silberman, supra, at 
62-65.

13 The Court noted that the result might have been different if there had 
been some connection to Texas upon “which the State could properly lay 
hold as the basis of the regulations there imposed.” 281 U. S., at 408, n. 
5; see Watson v. Employers Liability Assurance Corp., 348 U. S. 66, 71 
(1954).
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occurrence or transaction, application of its law is unconsti-
tutional.14 Dick concluded that nominal residence—standing 
alone—was inadequate; Yates held that a postoccurrence 
change of residence to the forum State—standing alone—was 
insufficient to justify application of forum law. Although 
instructive as extreme examples of selection of forum law, 
neither Dick nor Yates governs this case. For in contrast to 
those decisions, here the Minnesota contacts with the parties 
and the occurrence are obviously significant. Thus, this 
case is like Alaska Packers, Cardillo v. Liberty Mutual Ins. 
Co., 330 U. S. 469 (1947), and Clay II—cases where this 
Court sustained choice-of-law decisions based on the contacts 
of the State, whose law was applied, with the parties and 
occurrence.

In Alaska Packers, the Court upheld California’s applica-
tion of its Workmen’s Compensation Act, where the most 
significant contact of the worker with California was his exe-
cution of an employment contract in California. The worker, 
a nonresident alien from Mexico, was hired in California for 
seasonal work in a salmon canning factory in Alaska. As 
part of the employment contract, the employer, who was 
doing business in California, agreed to transport the worker 
to Alaska and to return him to California when the work was 
completed. Even though the employee contracted to be 
bound by the Alaska Workmen’s Compensation Law and was 
injured in Alaska, he sought an award under the California 
Workmen’s Compensation Act. The Court held that the 
choice of California law was not “so arbitrary or unreasonable 
as to amount to a denial of due process,” 294 U. S., at 542, 
because “[w]ithout a remedy in California, [he] would be 
remediless,” ibid., and because of California’s interest that 
the worker not become a public charge, ibid.15

14 See generally, Weintraub, supra n. 10, at 455-457.
15 The Court found no violation of the Full Faith and Credit Clause, 

since California’s interest was considered to be no less than Alaska’s, 294 
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In Cardillo v. Liberty Mutual Ins. Co., supra, a District of 
Columbia resident, employed by a District of Columbia em-
ployer and assigned by the employer for the three years prior 
to his death to work in Virginia, was killed in an automobile 
crash in Virginia in the course of his daily commute home 
from work. The Court found the District’s contacts with the 
parties and the occurrence sufficient to satisfy constitutional 
requirements, based on the employee’s residence in the Dis-
trict, his commute between home and the Virginia workplace, 
and his status as an employee of a company “engaged in 
electrical construction work in the District of Columbia and 
surrounding areas.” Id., at 471.16

Similarly, Clay II upheld the constitutionality of the ap-
plication of forum law. There, a policy of insurance had 
issued in Illinois to an Illinois resident. Subsequently the 
insured moved to Florida and suffered a property loss in 
Florida. Relying explicitly on the nationwide coverage of 
the policy and the presence of the insurance company in 
Florida and implicitly on the plaintiff’s Florida residence and 
the occurrence of the property loss in Florida, the Court 
sustained the Florida court’s choice of Florida law.

The lesson from Dick and Yates, which found insufficient 
forum contacts to apply forum law, and from Alaska Packers, 
Cardillo, and Clay II, which found adequate contacts to sus-
tain the choice of forum law,17 is that for a State’s substan-

U. S., at 547-548, 549-550, even though the injury occurred in Alaska 
while the employee was performing his contract obligations there. While 
Alaska Packers balanced the interests of California and Alaska to deter-
mine the full faith and credit issue, such balancing is no longer required. 
See Nevada v. Hall, 440 U. S., at 424; n. 10, supra.

16 The precise question raised was whether the Virginia Compensation 
Commission “had sole jurisdiction over the claim.” 330 U. S., at 472-473. 
In finding that application of the District’s law did not violate either due 
process or full faith and credit requirements, the Court in effect treated 
the question as a constitutional choice-of-law issue.

17 The Court has upheld choice-of-law decisions challenged on constitu-
tional grounds in numerous other decisions. See Nevada v. Hall, supra 



ALLSTATE INS. CO. v. HAGUE 313

302 Opinion of Bre nn an , J.

tive law to be selected in a constitutionally permissible man-
ner, that State must have a significant contact or significant 
aggregation of contacts, creating state interests, such that 
choice of its law is neither arbitrary nor fundamentally unfair. 
Application of this principle to the facts of this case persuades 
us that the Minnesota Supreme Court’s choice of its own law 
did not offend the Federal Constitution.

Ill
Minnesota has three contacts with the parties and the oc-

currence giving rise to the litigation. In the aggregate, these 
contacts permit selection by the Minnesota Supreme Court 
of Minnesota law allowing the stacking of Mr. Hague’s unin-
sured motorist coverages.

First, and for our purposes a very important contact, 
Mr. Hague was a member of Minnesota’s work force, having 
been employed by a Red Wing, Minn., enterprise for the 15 

(upholding California’s application of California law to automobile acci-
dent in California between two California residents and a Nevada official 
driving car owned by State of Nevada while engaged in official business 
in California); Carroll v. Lanza, 349 U. S. 408 (1955) (upholding Arkansas’ 
choice of Arkansas law where Missouri employee executed employment 
contract with Missouri employer and was injured on job in Arkansas but 
was removed immediately to a Missouri hospital); Watson v. Employers 
Liability Assurance Corp., 348 U. S. 66 (1954) (allowing application of 
Louisiana direct action statute by Louisiana resident against insurer even 
though policy was written and delivered in another State, where plaintiff 
was injured in Louisiana); Pacific Employers Ins. Co. v. Industrial 
Accident Comm’n, 306 U. S. 493 (1939) (holding Full Faith and Credit 
Clause not violated where California applied own Workmen’s Compensa-
tion Act in case of injury suffered by Massachusetts employee temporarily 
in California in course of employment). Thus, Nevada n . Hall, supra, and 
Watson v. Employers Liability Assurance Corp., supra, upheld application 
of forum law where the relevant contacts consisted of plaintiff’s residence 
and the place of the injury. Pacific Employers Ins. Co. v. Industrial 
Accident Comm’n, supra, and Carroll n . Lanza, supra, relied on the place 
of the injury arising from the respective employee’s temporary presence in 
the forum State in connection with his employment.



314 OCTOBER TERM, 1980

Opinion of Bren na n , J. 449 U. S.

years preceding his death. While employment status may im-
plicate a state interest less substantial than does resident 
status, that interest is nevertheless important. The State of 
employment has police power responsibilities towards the non-
resident employee that are analogous, if somewhat less pro-
found, than towards residents. Thus, such employees use 
state services and amenities and may call upon state facilities 
in appropriate circumstances.

In addition, Mr. Hague commuted to work in Minnesota, 
a contact which was important in Cardillo v. Liberty Mutual 
Ins. Co., 330 U. S., at 475-476 (daily commute between 
residence in District of Columbia and workplace in Virginia), 
and was presumably covered by his uninsured motorist cov-
erage during the commute.18 The State’s interest in its com-
muting nonresident employees reflects a state concern for the 
safety and well-being of its work force and the concomitant 
effect on Minnesota employers.

That Mr. Hague was not killed while commuting to work or 
while in Minnesota does not dictate a different result. To 
hold that the Minnesota Supreme Court’s choice of Minnesota 
law violated the Constitution for that reason would require 
too narrow a view of Minnesota’s relationship with the parties 
and the occurrence giving rise to the litigation. An automo-
bile accident need not occur within a particular jurisdiction 
for that jurisdiction to be connected to the occurrence.19

18 The policy issued to Mr. Hague provided that Allstate would pay to 
the insured, or his legal representative, damages “sustained by the insured, 
caused by accident and arising out of the ownership, maintenance or use 
of [an] uninsured automobile. . . .” No suggestion has been made that 
Mr. Hague’s uninsured motorist protection is unavailable because he was 
not killed while driving one of his insured automobiles.

19 Numerous cases have applied the law of a jurisdiction other than the 
situs of the injury where there existed some other link between that juris-
diction and the occurrence. See, e. g., Cardillo v. Liberty Mutual Ins. Co., 
330 U. S. 469 (1947); Alaska Packers Assn. v. Industrial Accident Comm’n, 
294 U. S. 532 (1935); Rosenthal v. Warren, 475 F. 2d 438 (CA2), cert, 
denied, 414 U. S. 856 (1973); Clark v. Clark, 107 N. H. 351, 222 A. 2d 205 
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Similarly, the occurrence of a crash fatal to a Minnesota 
employee in another State is a Minnesota contact.20 If 
Mr. Hague had only been injured and missed work for a few 
weeks, the effect on the Minnesota employer would have been 
palpable and Minnesota’s interest in having its employee 
made whole would be evident. Mr. Hague’s death affects 
Minnesota’s interest still more acutely, even though Mr. Hague 
will not return to the Minnesota work force. Minnesota’s 
work force is surely affected by the level of protection the 
State extends to it, either directly or indirectly. Vindication 
of the rights of the estate of a Minnesota employee, therefore, 
is an important state concern.

Mr. Hague’s residence in Wisconsin does not—as Allstate 
seems to argue—constitutionally mandate application of Wis-
consin law to the exclusion of forum law.21 If, in the in-

(1966); Tooker v. Lopez, 24 N. Y. 2d 569, 249 N. E. 2d 394 (1969); 
Babcock v. Jackson, 12 N. Y. 2d 473, 191 N. E. 2d 279 (1963).

20 The injury or death of a resident of State A in State B is a contact of 
State A with the occurrence in State B. See cases cited in n. 19, supra.

21 Petitioner’s statement that the instant dispute involves the interpreta-
tion of insurance contracts which were “underwritten, applied for, and paid 
for by Wisconsin residents and issued covering cars garaged in Wisconsin,” 
Brief for Petitioner 6, is simply another way of stating that Mr. Hague 
was a Wisconsin resident. Respondent could have replied that the insur-
ance contract was underwritten, applied for and paid for by a Minnesota 
worker, and issued covering cars that were driven to work in Minnesota 
and garaged there for a substantial portion of the day. The former state-
ment is hardly more significant than the latter since the accident in any 
event did not involve any of the automobiles which were covered under 
Mr. Hague’s policy. Recovery is sought pursuant to the uninsured mo-
torist coverage.

In addition, petitioner’s statement that the contracts were “under-
written ... by Wisconsin residents” is not supported by the stipulated 
facts if petitioner means to include itself within that phrase. Indeed, 
the policy, which is part of the record, recites that Allstate signed the 
policy in Northbrook, Ill. Under some versions of the hoary rule of lex 
loci contractus, and depending on the precise sequence of events, a se-
quence which is unclear from the record before us, the law of Illinois 
arguably might apply to govern contract construction, even though Illinois 
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stant case, the accident had occurred in Minnesota between 
Mr. Hague and an uninsured Minnesota motorist, if the in-
surance contract had been executed in Minnesota covering a 
Minnesota registered company automobile which Mr. Hague 
was permitted to drive, and if a Wisconsin court sought to 
apply Wisconsin law, certainly Mr. Hague’s residence in Wis-
consin, his commute between Wisconsin and Minnesota, and 
the insurer’s presence in Wisconsin should be adequate to 
apply Wisconsin’s law.22 See generally Cardillo v. Liberty

would have less contact with the parties and the occurrence than either 
Wisconsin or Minnesota. No party sought application of Illinois law on 
that basis in the court below.

22 Of course Allstate could not be certain that Wisconsin law would 
necessarily govern any accident which occurred in Wisconsin, whether 
brought in the Wisconsin courts or elsewhere. Such an expectation would 
give controlling significance to the wooden lex loci delicti doctrine. While 
the place of the accident is a factor to be considered in choice-of-law 
analysis, to apply blindly the traditional, but now largely abandoned, 
doctrine, Silberman, supra n. 11, at 80, n. 259; see n. 11, supra, would 
fail to distinguish between the relative importance of various legal 
issues involved in a lawsuit as well as the relationship of other juris-
dictions to the parties and the occurrence or transaction. If, for ex-
ample, Mr. Hague had been a Wisconsin resident and employee who was 
injured in Wisconsin and was then taken by ambulance to a hospital in 
Red Wing, Minn, where he languished for several weeks before dying, 
Minnesota’s interest in ensuring that its medical creditors were paid would 
be obvious. Moreover, under such circumstances, the accident itself might 
be reasonably characterized as a bistate occurrence beginning in Wiscon-
sin and ending in Minnesota. Thus, reliance by the insurer that Wisconsin 
law would necessarily govern any accident that occurred in Wisconsin, 
or that the law of another jurisdiction would necessarily govern any 
accident that did not occur in Wisconsin, would be unwarranted. See n. 
11, supra; cf. Rosenthal v. Warren, supra (Massachusetts hospital could 
not have purchased insurance with expectation that Massachusetts law 
would govern damages recovery as to New York patient who died in 
hospital and whose widow brought suit in New York).

If the law of a jurisdiction other than Wisconsin did govern, there was 
a substantial likelihood, with respect to uninsured motorist coverage, that 
stacking would be allowed. Stacking was the rule in most States at the 
time the policy was issued. Indeed, the Wisconsin Supreme Court, in 



ALLSTATE INS. CO. v. HAGUE 317

302 Opinion of Bre nn an , J.

Mutual Ins. Co., supra; Alaska Packers Assn. v. Industrial 
Accident Comm’n, 294 U. S. 532 (1935); Home Ins. Co. v. 
Dick, 281 U. S., at 408, n. 5. Employment status is not a 
sufficiently less important status than residence, see generally 
Carroll v. Lanza, 349 U. S. 408 (1955); Alaska Packers Assn. 
v. Industrial Accident Comm’n, supra, when combined with 
Mr. Hague’s daily commute across state lines and the other 
Minnesota contacts present, to prohibit the choice-of-law re-
sult in this case on constitutional grounds.

Second, Allstate was at all times present and doing business 
in Minnesota.23 By virtue of its presence, Allstate can hardly 
claim unfamiliarity with the laws of the host jurisdiction and 
surprise that the state courts might apply forum law to liti-

Nelson v. Employers Mutual Casualty Co., 63 Wis. 2d 558, 563-566, and 
nn. 2, 3, 217 N. W. 2d 670, 672, 674, and nn. 2, 3 (1974), identified 29 
States, including Minnesota, whose law it interpreted to allow stacking, 
and only 9 States whose law it interpreted to prohibit stacking. Clearly 
then, Allstate could not have expected that an antistacking rule would 
govern any particular accident in which the insured might be involved 
and thus cannot claim unfair surprise from the Minnesota Supreme Court’s 
choice of forum law.

23 The Court has recognized that examination of a State’s contacts may 
result in divergent conclusions for jurisdiction and choice-of-law purposes. 
See Kulko v. California Superior Court, 436 U. S. 84, 98 (1978) (no juris-
diction in California but California law “arguably might” apply); Shaffer 
v. Heitner, 433 U. S., at 215 (no jurisdiction in Delaware, although Dela-
ware interest “may support the application of Delaware law”); cf. Hanson 
n . Denckla, 357 U. S. 235, 254, and n. 27 (1958) (no jurisdiction in Florida; 
the “issue is personal jurisdiction, not choice of law,” an issue which the 
Court found no need to decide). Nevertheless, “both inquiries ‘are often 
closely related and to a substantial degree depend upon similar considera-
tions.’ ” Shaffer, 433 U. S., at 224—225 (Bre nn an , J., concurring in part 
and dissenting in part). Here, of course, jurisdiction in the Minnesota 
courts is unquestioned, a factor not without significance in assessing the 
constitutionality of Minnesota’s choice of its own substantive law. Cf. id., 
at 225 (“the decision that it is fair to bind a defendant by a State’s laws 
and rules should prove to be highly relevant to the fairness of permitting 
that same State to accept jurisdiction for adjudicating the controversy”).
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gation in which the company is involved. “Particularly since 
the company was licensed to do business in [the forum], it 
must have known it might be sued there, and that [the 
forum] courts would feel bound by [forum] law. 24 Clay v. 
Sun Insurance Office Ltd., 363 U. S. 207, 221 (1960) (Black, 
J., dissenting).25 Moreover, Allstate’s presence in Minne-
sota gave Minnesota an interest in regulating the company’s 
insurance obligations insofar as they affected both a Minne-
sota resident and court-appointed representative—respond-
ent—and a longstanding member of Minnesota’s work force 
Mr. Hague. See Hoopeston Canning Co. v. Cullen, 318 U. S. 
313, 316 (1943).

Third, respondent became a Minnesota resident prior to 
institution of this litigation. The stipulated facts reveal 
that she first settled in Red Wing, Minn., the town in which

24 There is no element of unfair surprise or frustration of legitimate 
expectations as a result of Minnesota’s choice of its law. Because Allstate 
was doing business in Minnesota and was undoubtedly aware that 
Mr. Hague was a Minnesota employee, it had to have anticipated that Min-
nesota law might apply to an accident in which Mr. Hague was involved. 
See Clay II, 377 U. S. 179, 182 (1964); Watson v. Employers Liability As-
surance Corp., 348 U. S., at 72-73; Alaska Packers Assn. v. Industrial 
Accident Comm’n, 294 U. S., at 538^543; cf. Home Ins. Co. v. Dick, 281 
U. S., at 404 (neither insurer nor reinsurer present in forum State). In-
deed,’ Allstate specifically anticipated that Mr. Hague might suffer an 
accident either in Minnesota or elsewhere in the United States, outside of 
Wisconsin, since the policy it issued offered continental coverage. Cf. id., 
at 403 (coverage limited to losses occurring in certain Mexican waters 
which were outside of jurisdiction whose law was applied). At the same 
time, Allstate did not seek to control construction of the contract since 
the policy contained no choice-of-law clause dictating application of 
Wisconsin law. See Clay II, supra, at 182 (nationwide coverage of policy 
and lack of choice-of-law clause).

25 Justice Black’s dissent in the first Clay decision, a decision which 
vacated and remanded a lower-court determination to obtain an authori-
tative construction of state law that might moot the constitutional ques-
tion, subsequently commanded majority support in the second Clay 
decision. Clay II, supra, at 180-183.
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her late husband had worked.26 She subsequently moved to 
Savage, Minn., after marrying a Minnesota resident who op-
erated an automobile service station in Bloomington, Minn. 
Her move to Savage occurred “almost concurrently,” 289 
N. W. 2d, at 45, with the initiation of the instant case.27 
There is no suggestion that Mrs. Hague moved to Minnesota 
in anticipation of this litigation or for the purpose of finding a 
legal climate especially hospitable to her claim.28 The stipu-
lated facts, sparse as they are, negate any such inference.

While John Hancock Mutual Life Ins. Co. v. Yates, 299 
U. S. 178 (1936), held that a postoccurrence change of resi-
dence to the forum State was insufficient in and of itself to 
confer power on the forum State to choose its law, that case 
did not hold that such a change of residence was irrelevant. 
Here, of course, respondent’s bona fide residence in Minne-
sota was not the sole contact Minnesota had with this liti-
gation. And in connection with her residence in Minne-
sota, respondent was appointed personal representative of 
Mr. Hague’s estate by the Registrar of Probate for the County 
of Goodhue, Minn. Respondent’s residence and subsequent 
appointment in Minnesota as personal representative of her 
late husband’s estate constitute a Minnesota contact which 
gives Minnesota an interest in respondent’s recovery, an in-
terest which the court below identified as full compensation 
for “resident accident victims” to keep them “off welfare 
rolls” and able “to meet financial obligations.” 289 N. W. 
2d, at 49.

26 The stipulated facts do not reveal the date on which Mrs. Hague 
first moved to Red Wing.

27 These proceedings began on May 28, 1976. Mrs. Hague was re-
married on June 19, 1976.

28 The dissent suggests that considering respondent’s postoccurrence 
change of residence as one of the Minnesota contacts will encourage forum 
shopping. Post, at 337. This overlooks the fact that her change of 
residence was bona fide and not motivated by litigation considerations.
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In sum, Minnesota had a significant aggregation29 of con-
tacts with the parties and the occurrence, creating state in-
terests, such that application of its law was neither arbitrary 
nor fundamentally unfair. Accordingly, the choice of Minne-
sota law by the Minnesota Supreme Court did not violate 
the Due Process Clause or the Full Faith and Credit Clause.

Affirmed.

Justi ce  Stew art  took no part in the consideration or 
decision of this case.

Justi ce  Stevens , concurring in the judgment.
As I view this unusual case—in which neither precedent 

nor constitutional language provides sure guidance—two sep-
arate questions must be answered. First, does the Full Faith 
and Credit Clause1 require Minnesota, the forum State, to 
apply Wisconsin law? Second, does the Due Process Clause2 
of the Fourteenth Amendment prevent Minnesota from ap-
plying its own law? The first inquiry implicates the federal 
interest in ensuring that Minnesota respect the sovereignty 
of the State of Wisconsin; the second implicates the litigants’ 
interest in a fair adjudication of their rights.3

29 We express no view whether the first two contacts, either together or 
separately, would have sufficed to sustain the choice of Minnesota law 
made by the Minnesota Supreme Court.

1 Article IV, § 1, provides:
“Full Faith and Credit shall be given in each State to the public Acts, 

Records, and Judicial Proceedings of every other State. And the Con-
gress may by general Laws prescribe the Manner in which such Acts, 
Records and Proceedings shall be proved, and the Effect thereof.”

2 Section 1 of the Fourteenth Amendment provides, in part:
“No State shall . . . deprive any person of life, liberty, or property, with-
out due process of law . . . .”

3 The two questions presented by the choice-of-law issue arise only after 
it is assumed or established that the defendant’s contacts with the forum 
State are sufficient to support personal jurisdiction. Although the choice- 
of-law concerns—respect for another sovereign and fairness to the liti-
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I realize that both this Court’s analysis of choice-of-law 
questions4 and scholarly criticism of those decisions6 have 
treated these two inquiries as though they were indistinguish- 

gants—are similar to the two functions performed by the jurisdictional 
inquiry, they are not identical. In World-Wide Volkswagen Corp. v. 
Woodson, 444 U. S. 286, 291-292 (1980), we stated:
The concept of minimum contacts, in turn, can be seen to perform two 

related, but distinguishable, functions. It protects the defendant against, 
the burdens of litigating in a distant or inconvenient forum And it acts 
to ensure that the States, through their courts, do not reach out beyond the 
limits imposed on them by their status as coequal sovereigns in a federal 
system.”
See also Reese, Legislative Jurisdiction, 78 Colum. L. Rev. 1587, 1589- 
1590 (1978). While it has been suggested that this same minimum-con-
tacts analysis be used to define the constitutional limitations on choice of 
law, see, e. g., Martin, Personal Jurisdiction and Choice of Law, 78 Mich. 
L. Rev. 872 (1980), the Court has made it clear over the years that the 
personal jurisdiction and choice-of-law inquiries are not the same. See 
Kulko v. California Superior Court, 436 U. S. 84, 98 (1978); Shaffer v. 
Heitner, 433 U. S. 186, 215 (1977); id., at 224-226 (Bre nn an , J., dissent-
ing in part); Hanson v. Denckla, 357 U. S. 235, 253-254 (1958); id., at 
258 (Black, J., dissenting).

4 Although the Court has struck down a state court’s choice of forum 
law on both due process, see, e. g., Home Ins. Co. v. Dick, 281 U. S. 397
(1930), and full faith and credit grounds, see, e. g., John Hancock Mutual 
Life Ins. Co. v. Yates, 299 U. S. 178 (1936), no clear analytical distinction 
between the two constitutional provisions has emerged. The Full Faith 
and Credit Clause, of course, was inapplicable in Home Ins. Co. because 
the law of a foreign nation, rather than of a sister State, was at issue; a 
similarly clear explanation for the Court’s reliance upon the Full Faith 
and Credit Clause in John Hancock Mutual Life Ins. cannot be found 
Indeed, John Hancock Mutual Life Ins. is probably best understood as a 
due process case. See Reese, supra, at 1589, and n. 17; Weintraub, Due 
Process and Full Faith and Credit Limitations on a State’s Choice of Law, 
44 Iowa L. Rev. 449, 457-458 (1959).

6 See R. Leflar, American Conflicts Law §5, p. 7, §55, pp. 106-107 
(3d ed. 1977). The Court’s frequent failure to distinguish between the 
two Clauses in the choice-of-law context may underlie the suggestions of 
various commentators that either the Full Faith and Credit Clause or the 
Due Process Clause be recognized as the single appropriate source for
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able.6 Nevertheless, I am persuaded that the two constitu-
tional provisions protect different interests and that proper 
analysis requires separate consideration of each.

I
The Full Faith and Credit Clause is one of several provi-

sions in the Federal Constitution designed to transform the 
several States from independent sovereignties into a single, 
unified Nation. See Thomas v. Washington Gas Light Co., 
448 U. S. 261, 271-272 (1980) (plurality opinion); Milwaukee 
County v. M. E. White Co., 296 U. S. 268, 276-277 (1935).7 
The Full Faith and Credit Clause implements this design 
by directing that a State, when acting as the forum for litiga-
tion having multistate aspects or implications, respect the 
legitimate interests of other States and avoid infringement 
upon their sovereignty. The Clause does not, however, rigidly

constitutional limitations on choice of law. Compare Martin, Constitu-
tional Limitations on Choice of Law, 61 Cornell L. Rev. 185 (1976) (full 
faith and credit), with Reese, supra (due process); see also Kirgis, The 
Roles of Due Process and Full Faith and Credit in Choice of Law, 62 
Cornell L. Rev. 94 (1976).

6 Even when the Court has explicitly considered both provisions in a 
single case, the requirements of the Due Process and Full Faith and 
Credit Clauses have been measured by essentially the same standard. 
For example, in Watson v. Employers Liability Assurance Corp., 348 U. S. 
66 (1954), the Court separately considered the due process and full faith 
and credit questions. See id., at 70-73. However, in concluding that the 
Full Faith and Credit Clause did not bar the Louisiana courts from apply-
ing Louisiana law in that case, the Court substantially relied upon its pre-
ceding analysis of the requirements of due process. Id., at 73. By way of 
contrast, in Alaska Packers Assn. v. Industrial Accident Comm’n, 294 
U. S. 532, 544-550 (1935), the Court’s full faith and credit analysis dif-
fered significantly from its due process analysis. However, as noted in the 
plurality opinion, ante, at 308, n. 10, the Court has since abandoned the 
full faith and credit standard represented by Alaska Packers.

7 See also Sumner, The Full-Faith-and-Credit-Clause—Its History and 
Purpose, 34 Or. L. Rev. 224, 242 (1955); Weintraub, supra, at 477; R. 
Leflar, supra, §73, p. 143.
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require the forum State to apply foreign law whenever an-
other State has a valid interest in the litigation. See Nevada 
v. Hall, 440 U. S. 410, 424 (1979); Alaska Packers Assn. n . 
Industrial Accident Comm’n, 294 U. S. 532, 546-548 (1935); 
Pacific Employers Ins. Co. n . Industrial Accident Comm’n, 
306 IT. S. 493, 501-502 (1939).8 On the contrary, in view of 
the fact that the forum State is also a sovereign in its own 
right, in appropriate cases it may attach paramount impor-
tance to its own legitimate interests.9 Accordingly, the fact 
that a choice-of-law decision may be unsound as a matter of 
conflicts law does not necessarily implicate the federal con-
cerns embodied in the Full Faith and Credit Clause. Rather, 
in my opinion, the Clause should not invalidate a state court’s 
choice of forum law unless that choice threatens the federal 
interest in national unity by unjustifiably infringing upon 
the legitimate interests of another State.10

8 As the Court observed in Alaska Packers, supra, an overly rigid appli-
cation of the Full Faith and Credit Clause would produce anomalous 
results:
“A rigid and literal enforcement of the full faith and credit clause, with-
out regard to the statute of the forum, would lead to the absurd result 
that, wherever the conflict arises, the statute of each state must be en-
forced in the courts of the other, but cannot be in its own.” 294 U. S., 
at 547.

’For example, it is well established that “the Full Faith and Credit 
Clause does not require a State to apply another State’s law in violation 
of its own legitimate public policy.” Nevada v. Hall, 440 U. S. 410, 422 
(1979) (footnote omitted).

10 The kind of state action the Full Faith and Credit Clause was de-
signed to prevent has been described in a variety of ways by this Court. 
In Carroll v. Lanza, 349 U. S. 408, 413 (1955), the Court indicated that 
the Clause would be invoked to restrain “any policy of hostility to the 
public Acts” of another State. In Nevada v. Hall, supra, at 424, n. 24, we 
approved action which “pose[d] no substantial threat to our constitutional 
system of cooperative federalism.” And in Thomas v. Washington Gas 
Light Co., 448 U. S. 261, 272 (1980), the plurality opinion described the 
purpose of the Full Faith and Credit Clause as the prevention of “paro-
chial entrenchment on the interests of other States.”
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In this case, I think the Minnesota courts’ decision to 
apply Minnesota law was plainly unsound as a matter of nor-
mal conflicts law. Both the execution of the insurance con-
tract and the accident giving rise to the litigation took 
place in Wisconsin. Moreover, when both of those events 
occurred, the plaintiff, the decedent, and the operators of both 
vehicles were all residents of Wisconsin. Nevertheless, I do 
not believe that any threat to national unity or Wisconsin’s 
sovereignty ensues from allowing the substantive question 
presented by this case to be determined by the law of another 
State.

The question on the merits is one of interpreting the mean-
ing of the insurance contract. Neither the contract itself, 
nor anything else in the record, reflects any express under-
standing of the parties with respect to what law would be 
applied or with respect to whether the separate uninsured 
motorist coverage for each of the decedent’s three cars could 
be “stacked.” Since the policy provided coverage for acci-
dents that might occur in other States, it was obvious to the 
parties at the time of contracting that it might give rise to 
the application of the law of States other than Wisconsin. 
Therefore, while Wisconsin may have an interest in ensuring 
that contracts formed in Wisconsin in reliance upon Wiscon-
sin law are interpreted in accordance with that law, that 
interest is not implicated in this case.11

11 While the justifiable expectations of the litigants are a major concern 
for purposes of due process scrutiny of choice-of-law decisions, see Part II, 
infra, the decision in John Hancock Mutual Life Ins. Co. v. Yates, 299 
U. S. 178 (1936), suggests that this concern may also implicate state 
interests cognizable under the Full Faith and Credit Clause. In John 
Hancock Mutual Life Ins., the Court struck down on full faith and credit 
grounds a Georgia court’s choice of Georgia law over a conflicting New 
York statute in a suit on a New York life insurance contract brought after 
the insured’s death in New York. Central to the decision in that case was 
the Court’s apparent concern that application of Georgia law would result 
in unfair surprise to one of the contracting parties. The Court found that
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Petitioner has failed to establish that Minnesota’s refusal 
to apply Wisconsin law poses any direct12 or indirect threat 
to Wisconsin’s sovereignty.13 In the absence of any such 

the New York statute was “a rule of substantive law which became a term 
of the contract, as much so as the amount of the premium to be paid or the 
time for its payment.” Id., at 182 (footnote omitted). This statute 
“determine[d] the substantive rights of the parties as fully as if a provision 
to that effect had been embodied in writing in the policy.” Id., at 182-183. 
The insurer had no reason to expect that the New York statute would not 
control all claims arising under the life insurance policy. The parties to a 
life insurance contract normally would not expect the place of death to 
have any bearing upon the proper construction of the policy; by way of 
contrast, in the case of a liability policy, the place of the tort might well be 
relevant. For that reason, in a life insurance contract relationship, it is 
likely that neither party would expect the law of any State other than the 
place of contracting to have any relevance in possible subsequent litigation. 
See generally C. Carnahan, Conflict of Laws and Life Insurance Contracts 
§15, pp. 51-52, §47, pp. 264-265, 267-268, §60, pp. 325-327 (2d ed. 
1958).

Paul Freund has aptly characterized John Hancock Mutual Life Ins. as 
perhaps this Court’s “most ambitious application of the full faith and 
credit clause.” Freund, Chief Justice Stone and the Conflict of Laws, 59 
Harv. L. Rev. 1210, 1233 (1946). Like Bradford Electric Light Co. v. 
Clapper, 286 U. S. 145 (1932), on which the Court relied, see 299 U. S., at 
183, John Hancock Mutual Life Ins. was one of a series of constitutional 
decisions in the 1930’s that have been limited by subsequent cases. See 
Carroll v. Lanza, 349 U. S., at 412; Thomas v. Washington Gas Light Co., 
supra, at 272-273, n. 18 (plurality opinion). See also Traynor, Is This 
Conflict Really Necessary?, 37 Texas L. Rev. 657, 675 (1959).

12 Compare Nevada v. Hall, supra, in which the Court permitted a Cali-
fornia court to disregard Nevada’s statutory limitation on damages avail-
able against the State. The Court found this direct intrusion upon 
Nevada’s sovereignty justified because the Nevada statute was “obnoxious” 
to California’s public policy. Id., at 424.

13 It is clear that a litigant challenging the forum’s application of its 
own law to a lawsuit properly brought in its courts bears the burden of 
establishing that this choice of law infringes upon interests protected by 
the Full Faith and Credit Clause. See Alaska Packers Assn. v. Industrial 
Accident Comm’n, 294 U. S., at 547-548.

It is equally clear that a state court’s decision to apply its own law 
cannot violate the Full Faith and Credit Clause where the application of 
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threat, I find it unnecessary to evaluate the forum State’s 
interest in the litigation in order to reach the conclusion that 
the Full Faith and Credit Clause does not require the Minne-
sota courts to apply Wisconsin law to the question of contract 
interpretation presented in this case.

II
It may be assumed that a choice-of-law decision would 

violate the Due Process Clause if it were totally arbitrary or 
if it were fundamentally unfair to either litigant. I question 
whether a judge’s decision to apply the law of his own State 
could ever be described as wholly irrational. For judges are 
presumably familiar with their own state law and may find 
it difficult and time consuming to discover and apply correctly 
the law of another State.14 The forum State’s interest 
in the fair and efficient administration of justice is therefore 
sufficient, in my judgment, to attach a presumption of valid-
ity to a forum State’s decision to apply its own law to a dis-
pute over which it has jurisdiction.

The forum State’s interest in the efficient operation of its 
judicial system is clearly not sufficient, however, to justify 
the application of a rule of law that is fundamentally unfair 
to one of the litigants. Arguably, a litigant could demon-
strate such unfairness in a variety of ways. Concern about 
the fairness of the forum’s choice of its own rule might arise

forum law does not impinge at all upon the interests of other States. Cf. 
Reese, supra n. 3, at 1601.

14 This task can be particularly difficult for a trial judge who does not 
have ready access to a law library containing the statutes and decisions 
of all 50 States. If that judge is able to apply law with which he is 
thoroughly familiar or can easily discover, substantial savings can accrue 
to the State’s judicial system. Moreover, an erroneous interpretation of 
the governing rule is less likely when the judge is applying a familiar rule. 
Cf. Shafter v. Heitner, 433 U. S., at 225-226 (Bre nn an , J., dissenting 
in part) (such concerns indicate that a State’s ability to apply its own law 
to a transaction should be relevant for purposes of evaluating its power to 
exercise jurisdiction over the parties to that transaction).
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if that rule favored residents over nonresidents, if it repre-
sented a dramatic departure from the rule that obtains in 
most American jurisdictions, or if the rule itself was unfair 
on its face or as applied.15

The application of an otherwise acceptable rule of law may 
result in unfairness to the litigants if, in engaging in the ac-
tivity which is the subject of the litigation, they could not 
reasonably have anticipated that their actions would later be 
judged by this rule of law. A choice-of-law decision that 
frustrates the justifiable expectations of the parties can be 
fundamentally unfair. This desire to prevent unfair surprise 
to a litigant has been the central concern in this Court’s 
review of choice-of-law decisions under the Due Process 
Clause.16

Neither the “stacking” rule itself, nor Minnesota’s appli-
cation of that rule to these litigants, raises any serious ques-
tion of fairness. As the plurality observes, “[s] tacking was 

15 Discrimination against nonresidents would be constitutionally suspect 
even if the Due Process Clause were not a check upon a State’s choice-of- 
law decisions. See Currie & Schreter, Unconstitutional Discrimination in 
the Conflict of Laws: Equal Protection, 28 U. Chi. L. Rev. 1 (1960); 
Currie & Schreter, Unconstitutional Discrimination in the Conflict of 
Laws: Privileges and Immunities, 69 Yale L. J. 1323 (1960); Note, Uncon-
stitutional Discrimination in Choice of Law, 77 Colum. L. Rev. 272 (1977). 
Moreover, both discriminatory and substantively unfair rules of law may 
be detected and remedied without any special choice-of-law analysis; 
familiar constitutional principles are available to deal with both varieties 
of unfairness. See, e. g., Martin, supra n. 5, at 199.

16 Upon careful analysis, most of the decisions of this Court that struck 
down on due process grounds a state court’s choice of forum law can be ex-
plained as attempts to prevent a State with a minimal contact with the 
litigation from materially enlarging the contractual obligations of one of 
the parties where that party had no reason to anticipate the possibility 
of such enlargement. See, e. g., Home Ins. Co. v. Dick, 281 U. S. 397 
(1930); Hartford Accident & Indemnity Co. v. Delta <fc Pine Land Co., 
292 U. S. 143 (1934); cf. John Hancock Mutual Life Ins. Co. v. Yates, 
299 U. S. 178 (1936) (similar concern under Full Faith and Credit Clause, 
see n. 11, supra). See generally Weintraub, supra n. 4, at 457-460.
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the rule in most States at the time the policy was issued.” 
Ante, at 316, n. 22.17 Moreover, the rule is consistent with 
the economics of a contractual relationship in which the 
policyholder paid three separate premiums for insurance cov-
erage for three automobiles, including a separate premium 
for each uninsured motorist coverage.18 Nor am I persuaded 
that the decision of the Minnesota courts to apply the “stack-
ing” rule in this case can be said to violate due process be-
cause that decision frustrates the reasonable expectations of 
the contracting parties.

Contracting parties can, of course, make their expectations 
explicit by providing in their contract either that the law of 
a particular jurisdiction shall govern questions of contract 
interpretation,19 or that a particular substantive rule, for in-
stance “stacking,” shall or shall not apply.20 In the absence

17 See also Nelson v. Employers Mutual Casualty Co., 63 Wis. 2d 558, 
563-566, and nn. 2, 3, 217 N. W. 2d 670, 672-674, and nn. 2, 3 (1974), 
discussed ante, at 316-317, n. 22.

18 The “stacking” rule provides that all of the uninsured motorist cov-
erage purchased by an insured party may be aggregated, or “stacked,” to 
create a fund available to provide a recovery for a single accident.

19 For example, in Home Ins. Co. v. Dick, supra, at 403, and n. 1, the 
insurance policy was subject, by its express terms, to Mexican law.

20 Home Ins. Co., supra, again provides a useful example. In that 
case, the insurance policy expressly provided a 1-year limitations period 
for claims arising thereunder. Id., at 403. Similarly, the insurance policy 
at issue in Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 
supra, at 146, also prescribed a specific limitations period.

While such express provisions are obviously relevant, they are not always 
dispositive. In Clay v. Sun Insurance Office, Ltd., 377 U. S. 179 (1964), 
the Court allowed the lower court’s choice of forum law to override an 
express contractual limitations period. The Court emphasized the fact 
that the insurer had issued the insurance policy with the knowledge 
that it would cover the insured property wherever it was taken. Id., at 
181-182. The Court also noted that the insurer had not attempted to 
provide in the policy that the law of another State would control. Id., 
at 182.

In Watson v. Employers Liability Assurance Corp., 348 U. S., at 68, the 
insurance policy expressly provided that an injured party could not main-



ALLSTATE INS. CO. v. HAGUE 329

302 Stev en s , J., concurring in judgment

of such express provisions, the contract nonetheless may im-
plicitly reveal the expectations of the parties. For example, 
if a liability insurance policy issued by a resident of a par-
ticular State provides coverage only with respect to accidents 
within that State, it is reasonable to infer that the con-
tracting parties expected that their obligations under the 
policy would be governed by that State’s law.21

In this case, no express indication of the parties’ expecta-
tions is available. The insurance policy provided coverage for 
accidents throughout the United States; thus, at the time of 
contracting, the parties certainly could have anticipated that 
the law of States other than Wisconsin would govern particular 
claims arising under the policy.22 By virtue of doing busi-

tain a direct action against the insurer until after the insured’s liability 
had been determined. The Court found that neither the Due Process 
Clause nor the Full Faith and Credit Clause prevented the Louisiana 
courts from applying forum law to permit a direct action against the 
insurer prior to determination of the insured’s liability. As in Clay, the 
Court noted that the policy provided coverage for injuries anywhere in 
the United States. 348 U. S., at 71-72. An additional, although unarticu-
lated, factor in Watson was the fact that the litigant urging that forum law 
be applied was not a party to the insurance contract. While contracting 
parties may be able to provide in advance that a particular rule of law 
will govern disputes between them, their expectations are clearly entitled 
to less weight when the rights of third-party litigants are at issue.

21 In Home Ins. Co., supra, the insurance policy was issued in Mexico by 
a Mexican corporation and covered the insured vessel only in certain 
Mexican waters. Id., at 403.

22 In Clay N. Sun Insurance Office, Ltd., supra, at 182, and Watson v. 
Employers Liability Assurance Corp., supra, at 71-72, the Court con-
sidered it significant, in upholding the lower courts’ choice of forum 
law, that the insurance policies provided coverage throughout the United 
States. See n. 20, supra. Of course, in both Clay and Watson the loss 
to which the insurance applied actually occurred in the forum State, 
whereas the accident in this case occurred in Wisconsin, not Minnesota. 
However, as the dissent recognizes, post, at 336-337, because the question 
on the merits is one of contract interpretation rather than tort liability, the 
actual site of the accident is not dispositive with respect to the due process 
inquiry. More relevant is the fact that the parties, at the time of con-
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ness in Minnesota, Allstate was aware that it could be sued 
in the Minnesota courts; Allstate also presumably was aware 
that Minnesota law, as well as the law of most States, per-
mitted “stacking.” Nothing in the record requires that a 
different inference be drawn. Therefore, the decision of the 
Minnesota courts to apply the law of the forum in this case 
does not frustrate the reasonable expectations of the contract-
ing parties, and I can find no fundamental unfairness in that 
decision requiring the attention of this Court.23

tracting, anticipated that an accident covered by the policy could occur 
in a “stacking” State. The fact that this particular accident did not occur 
in Minnesota does not undercut the expectations formed by the parties at 
the time of contracting.

In Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 
supra, the Court struck down a state court’s choice of forum law despite 
the fact that the insurance contract’s coverage was not limited by state 
boundaries. While Hartford Accident may indeed have “scant relevance 
for today,” ante, at 309, n. 11, it is nonetheless consistent with a due 
process analysis based upon fundamental fairness to the parties. One 
of the statutes applied by the Mississippi courts in Hartford Accident was 
offensively broad, providing that “[a] 11 contracts of insurance on property, 
lives or interests in this state shall be deemed to be made therein.” 292 
U. 8., at 148. No similar statute is involved in this case. In addition, the 
Mississippi courts applied the law of the forum to override an express 
contractual provision, and thus frustrated the expectations of the contract-
ing parties. In the present case, the insurance contract contains no simi-
lar declaration of the intent of the parties.

23 Comparison of this case with Home Ins. Co. v. Dick, 281 U. 8. 
397 (1930), confirms my conclusion that the application of Minnesota law 
in this case does not offend the Due Process Clause; In Home Ins. Co., 
the contract expressly provided that a particular limitations period 
would govern claims arising under the insurance contract and that Mexican 
law was to be applied in interpreting the contract; in addition, the con-
tract was limited in effect to certain Mexican waters. The parties could 
hardly have made their expectations with respect to the applicable law 
more plain. In this case, by way of contrast, nothing in the contract sug-
gests that Wisconsin law should be applied or that Minnesota’s “stacking” 
rule should not be applied. In this case, unlike Home Ins. Co., the court’s 
choice of forum law results in no unfair surprise to the insurer.
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In terms of fundamental fairness, it seems to me that two 
factors relied upon by the plurality—the plaintiff’s post-
accident move to Minnesota and the decedent’s Minnesota 
employment—are either irrelevant to or possibly even tend 
to undermine the plurality’s conclusion. When the expecta-
tions of the parties at the time of contracting are the central 
due process concern, as they are in this case, an unanticipated 
postaccident occurrence is clearly irrelevant for due process 
purposes. The fact that the plaintiff became a resident of 
the forum State after the accident surely cannot justify a 
ruling in her favor that would not be made if the plaintiff 
were a nonresident. Similarly, while the fact that the de-
cedent regularly drove into Minnesota might be relevant to 
the expectations of the contracting parties,24 the fact that he 
did so because he was employed in Minnesota adds nothing to 
the due process analysis. The choice-of-law decision of the 
Minnesota courts is consistent with due process because it 
does not result in unfairness to either litigant, not because 
Minnesota now has an interest in the plaintiff as resident or 
formerly had an interest in the decedent as employee.

Ill
Although I regard the Minnesota courts’ decision to apply 

forum law as unsound as a matter of conflicts law, and there 

24 Even this factor may not be of substantial significance. At the 
time of contracting, the parties were aware that the insurance policy was 
effective throughout the United States and that the law of any State, in-
cluding Minnesota, might be applicable to particular claims. The fact 
that the decedent regularly drove to Minnesota, for whatever purpose, is 
relevant only to the extent that it affected the parties’ evaluation, at the 
time of contracting, of the likelihood that Minnesota law would actually 
be applied at some point in the future. However, because the applicabil-
ity of Minnesota law was perceived as possible at the time of contracting, 
it does not seem especially significant for due process purposes that the 
parties may also have considered it likely that Minnesota law would be 
applied. This factor merely reinforces the expectation revealed by the 
policy’s national coverage.
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is little in this record other than the presumption in favor 
of the forum’s own law to support that decision, I concur in 
the plurality’s judgment. It is not this Court’s function to es-
tablish and impose upon state courts a federal choice-of-law 
rule, nor is it our function to ensure that state courts cor-
rectly apply whatever choice-of-law rules they have them-
selves adopted.25 Our authority may be exercised in the 
choice-of-law area only to prevent a violation of the Full 
Faith and Credit or the Due Process Clause. For the reasons 
stated above, I find no such violation in this case.

Justi ce  Powell , with whom The  Chief  Just ice  and Jus -
tice  Rehnquist  join, dissenting.

My disagreement with the plurality is narrow. I accept 
with few reservations Part II of the plurality opinion, which 
sets forth the basic principles that guide us in reviewing state 
choice-of-law decisions under the Constitution. The Court 
should invalidate a forum State’s decision to apply its own 
law only when there are no significant contacts between the 
State and the litigation. This modest check on state power 
is mandated by the Due Process Clause of the Fourteenth 
Amendment and the Full Faith and Credit Clause of Art. IV, 
§ 1. I do not believe, however, that the plurality adequately 
analyzes the policies such review must serve. In consequence, 
it has found significant what appear to me to be trivial con-
tacts between the forum State and the litigation.

25 In Kry ger v. Wilson, 242 U. S. 171, 176 (1916), after rejecting a due 
process challenge to a state court’s choice of law, the Court stated:
“The most that the plaintiff in error can say is that the state court made 
a mistaken application of doctrines of the conflict of laws in deciding that 
the cancellation of a land contfact is governed by the law of the situs in-
stead of the place of making and performance. But that, being purely a 
question of local common law, is a matter with which this court is not 
concerned.”
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I
At least since Carroll v. Lanza, 349 U. S. 408 (1955), the 

Court has recognized that both the Due Process and the 
Full Faith and Credit Clauses are satisfied if the forum has 
such significant contacts with the litigation that it has a legiti-
mate state interest in applying its own law. The significance 
of asserted contacts must be evaluated in light of the con-
stitutional policies that oversight by this Court should serve. 
Two enduring policies emerge from our cases.

First, the contacts between the forum State and the litigation 
should not be so “slight and casual” that it would be funda-
mentally unfair to a litigant for the forum to apply its own 
State’s law. Clay v. Sun Ins. Office, Ltd., 377 U. S. 179, 182 
(1964). The touchstone here is the reasonable expectation of 
the parties. See Weintraub, Due Process and Full Faith and 
Credit Limitations on a State’s Choice of Law, 44 Iowa L. 
Rev. 449, 445-457 (1959) (Weintraub). Thus, in Clay, the 
insurer sold a policy to Clay “ ‘with knowledge that he could 
take his property anywhere in the world he saw fit without 
losing the protection of his insurance.’ ” 377 U. S., at 182, 
quoting Clay v. Sun Ins. Office Ltd., 363 U. S. 207, 221 (1960) 
(Black, J., dissenting). When the insured moved to Florida 
with the knowledge of the insurer, and a loss occurred in that 
State, this Court found no unfairness in Florida’s applying its 
own rule of decision to permit recovery on the policy. The 
insurer “must have known it might be sued there.” Ibid. 
See also Watson v. Employers Liability Assurance Corp., 348 
U. S. 66 (1954) J

1 Home Ins. Co. v. Dick, 281 U. S. 397 (1930), is a case where the rea-
sonable expectations of a litigant were frustrated. The insurance contract 
confined the risk to Mexico, where the loss occurred and where both 
the insurer and the insured resided until the claim accrued. This Court 
found a violation of the Due Process Clause when Texas, the forum State, 
applied a local rule to allow the insured to gain a recovery unavailable 
under Mexican law. Because of the geographic limitation on the risk, and
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Second, the forum State must have a legitimate interest in 
the outcome of the litigation before it. Pacific Ins. Co. v. In-
dustrial Accident Comm’n, 306 U. S. 493 (1939). The Full 
Faith and Credit Clause addresses the accommodation of 
sovereign power among the various States. Under limited 
circumstances, it requires one State to give effect to the stat-
utory law of another State. Nevada v. Hall, 440 U. S. 410, 
423 (1979). To be sure, a forum State need not give effect 
to another State’s law if that law is in “violation of its own 
legitimate public policy.” Id., at 422. Nonetheless, for a 
forum State to further its legitimate public policy by applying 
its own law to a controversy, there must be some connection 
between the facts giving rise to the litigation and the scope 
of the State’s lawmaking jurisdiction.

Both the Due Process and Full Faith and Credit Clauses 
ensure that the States do not “reach out beyond the limits 
imposed on them by their status as coequal sovereigns in a 
federal system.” World-Wide Volkswagen Corp. n . Woodson, 
444 U. S. 286, 292 (1980) (addressing Fourteenth Amendment 
limitation on state-court jurisdiction). As the Court stated 
in Pacific Ins. Co., supra: “[T]he full faith and credit clause 
does not require one state to substitute for its own statute, 
applicable to persons and events within it, the conflicting 
statute of another state.” Id., at 502 (emphasis added). 
The State has a legitimate interest in applying a rule of de-
cision to the litigation only if the facts to which the rule 
will be applied have created effects within the State, toward 
which the State’s public policy is directed. To assess the 
sufficiency of asserted contacts between the forum and the 
litigation, the court must determine if the contacts form a 
reasonable link between the litigation and a state policy. In 
short, examination of contacts addresses whether “the state 

because there were no contacts with the forum State until the claim ac-
crued, the insurer could have had no reasonable expectation that Texas 
law would be applied to interpret its obligations under the contract. See 
Weintraub 455.
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has an interest in the application of its policy in this in-
stance.” Currie, The Constitution and the Choice of Law: 
Governmental Interests and the Judicial Function, in B. Cur-
rie, Selected Essays on the Conflict of Laws 188, 189 (1963) 
(Currie). If it does, the Constitution is satisfied.

John Hancock Mut. Life Ins. Co. v. Yates, 299 U. S. 178 
(1936), illustrates this principle. A life insurance policy was 
executed in New York, on a New York insured with a New 
York beneficiary. The insured died in New York; his bene-
ficiary moved to Georgia and sued to recover on the policy. 
The insurance company defended on the ground that the 
insured, in the application for the policy, had made materially 
false statements that rendered it void under New York law. 
This Court reversed the Georgia court’s application of its 
contrary rule that all questions of the policy’s validity must 
be determined by the jury. The Court found a violation of 
the Full Faith and Credit Clause, because “[i]n respect to 
the accrual of the right asserted under the contract . . . 
there was no occurrence, nothing done, to which the law of 
Georgia could apply.” Id., at 182. In other words, the 
Court determined that Georgia had no legitimate interest in 
applying its own law to the legal issue of liability. Georgia’s 
contacts with the contract of insurance were nonexistent.2 
See Home Ins. Co. v. Dick, 281 U. S. 397, 408 (1930).

In summary, the significance of the contacts between a 
forum State and the litigation must be assessed in light of 

2 It is manifest that Georgia had no interest in the application to this 
case of any policy to be found in its laws. When the contract was entered 
into, and at all times until the insured died, the parties and the transac-
tion were beyond the legitimate reach of whatever policy Georgia may have 
had. Any interest asserted by Georgia must relate to the circumstance 
that the action is tried there, and must arise not from any policy directed 
to the business of life insurance but from some policy having to do with 
the business of the courts. This was apparently recognized even by the 
Georgia court; hence the disingenuous characterization of the matter as 
one of ‘procedure’ rather than of ‘substance.’” Currie 236. See also 
id., at 232-233.
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these two important constitutional policies.3 A contact, or a 
pattern of contacts, satisfies the Constitution when it protects 
the litigants from being unfairly surprised if the forum State 
applies its own law, and when the application of the forum s 
law reasonably can be understood to further a legitimate 
public policy of the forum State.

II
Recognition of the complexity of the constitutional inquiry 

requires that this Court apply these principles with restraint. 
Applying these principles to the facts of this case, I do not 
believe, however, that Minnesota had sufficient contacts with 
the “persons and events” in this litigation to apply its rule 
permitting stacking. I would agree that no reasonable expec-
tations of the parties were frustrated. The risk insured by 
petitioner was not geographically limited. See Clay v. Sun 
Ins. Office, Ltd., 377 U. S., at 182. The close proximity of 
Hager City, Wis., to Minnesota, and the fact that Hague 
commuted daily to Red Wing, Minn., for many years should 
have led the insurer to realize that there was a reasonable 
probability that the risk would materialize in Minnesota. 
Under our precedents, it is plain that Minnesota could have 
applied its own law to an accident occurring within its bor-
ders. See ante, at 318, n. 24. The fact that the accident 
did not, in fact, occur in Minnesota is not controlling be-
cause the expectations of the litigants before the cause of 

3 The plurality today apparently recognizes that the significance of the 
contacts must be evaluated in light of the policies our review serves.. It 
acknowledges that the sufficiency of the same contacts sometimes will differ 
in jurisdiction and choice-of-law questions. Ante, at 317, n. 23. The plu-
rality, however, pursues the rationale for the requirement of sufficient con-
tacts in choice-of-law cases no further than to observe that the forum’s 
application of its own law must be “neither arbitrary nor fundamentally 
unfair.” Ante, at 313. But this general prohibition does not distinguish 
questions of choice of law from those of jurisdiction, or from much of the 
jurisprudence of the Fourteenth Amendment.
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action accrues provide the pertinent perspective. See Wein-
traub 455; n. 1, supra.

The more doubtful question in this case is whether applica-
tion of Minnesota’s substantive law reasonably furthers a 
legitimate state interest. The plurality attempts to give sub-
stance to the tenuous contacts between Minnesota and this 
litigation. Upon examination, however, these contacts are 
either trivial or irrelevant to the furthering of any public 
policy of Minnesota.

First, the postaccident residence of the plaintiff-beneficiary 
is constitutionally irrelevant to the choice-of-law question. 
John Hancock Mut. Life Ins. Co. v. Yates, supra. The plu-
rality today insists that Yates only held that a postoccurrence 
move to the forum State could not “in and of itself” confer 
power on the forum to apply its own law, but did not estab-
lish that such a change of residence was irrelevant. Ante, 
at 319. What the Yates Court held, however, was that “there 
was no occurrence, nothing done, to which the law of Georgia 
could apply.” 299 U. S., at 182 (emphasis added). Any 
possible ambiguity in the Court’s view of the significance of 
a postoccurrence change of residence is dispelled by Home 
Ins. Co. v. Dick, supra, cited by the Yates Court, where it was 
held squarely that Dick’s postaccident move to the forum 
State was “without significance.” 281 U. S., at 408.

This rule is sound. If a plaintiff could choose the sub-
stantive rules to be applied to an action by moving to a 
hospitable forum, the invitation to forum shopping would be 
irresistible. Moreover, it would permit the defendant’s rea-
sonable expectations at the time the cause of action accrues 
to be frustrated, because it would permit the choice-of-law 
question to turn on a postaccrual circumstance. Finally, 
postaccrual residence has nothing to do with facts to which 
the forum State proposes to apply its rule; it is unrelated to 
the substantive legal issues presented by the litigation.

Second, the plurality finds it significant that the insurer does 
business in the forum State. Ante, at 317-318. The State 
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does have a legitimate interest in regulating the practices of 
such an insurer. But this argument proves too much. The 
insurer here does business in all 50 States. The forum State 
has no interest in regulating that conduct of the insurer unre-
lated to property, persons, or contracts executed within the 
forum State.4 See Hoopeston Canning Co. v. Cullen, 318 
U. S. 313, 319 (1943). The plurality recognizes this flaw and 
attempts to bolster the significance of the local presence 
of the insurer by combining it with the other factors deemed 
significant: the presence of the plaintiff and the fact that the 
deceased worked in the forum State. This merely restates 
the basic question in the case.

Third, the plurality emphasizes particularly that the in-
sured worked in the forum State.5 Ante, at 313-317. The 
fact that the insured was a nonresident employee in the forum

4 The petitioner in John Hancock Mut. Life Ins. Co. v. Yates, 299 U. S. 
178 (1936), did business in Georgia, the forum State, at the time of that 
case. See The Insurance Almanac 715 (1935). Also, Georgia extensively 
regulated insurance practices within the State at that time. See Ga. Code 
§56-101 et seq. (1933). This Court did not hint in Yates that this 
fact was of the slightest significance to the choice-of-law question, 
although it would have been crucial for the exercise of in personam 
jurisdiction.

5 The plurality exacts double service from this fact, by finding a separate 
contact in that the insured commuted daily to his job. Ante, at 314-315. 
This is merely a repetition of the facts that the insured lived in Wisconsin 
and worked in Minnesota. The State does have an interest in the safety 
of motorists who use its roads. This interest is not limited to employees, 
but extends to all nonresident motorists on its highways. This safety 
interest, however, cannot encompass, either in logic or in any practical 
sense, the determination whether a nonresident’s estate can stack benefit 
coverage in a policy written in another State regarding an accident that 
occurred on another State’s roads.

Cardillo v. Liberty Mutual Ins. Co., 330 U. S. 469 (1947), hardly estab-
lishes commutation as an independent contact; the case merely approved 
the application of a forum State’s law to an industrial accident occurring 
in a neighboring State when the employer and the employee both resided 
in the forum State.
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State provides a significant contact for the furtherance of 
some local policies. See, e. g., Pacific Ins. Co. v. Industrial 
Accident Comm’n, 306 U. S. 493 (1939) (forum State’s inter-
est in compensating workers for employment-related injuries 
occurring within the State); Alaska Packers Assn. v. Indus-
trial Accident Comm’n, 294 TJ. S. 532, 549 (1935) (forum 
State’s interest in compensating the employment-related in-
juries of a worker hired in the State). The insured’s place of 
employment is not, however, significant in this case. Neither 
the nature of the insurance policy, the events related to the 
accident, nor the immediate question of stacking coverage is 
in any way affected or implicated by the insured’s employ-
ment status. The plurality’s opinion is understandably vague 
in explaining how trebling the benefits to be paid to the 
estate of a nonresident employee furthers any substantial 
state interest relating to employment. Minnesota does not 
wish its workers to die in automobile accidents, but permit-
ting stacking will not further this interest. The substantive 
issue here is solely one of compensation, and whether the 
compensation provided by this policy is increased or not will 
have no relation to the State’s employment policies or police 
power. See n. 5, supra.

Neither taken separately nor in the aggregate do the con-
tacts asserted by the plurality today indicate that Minne-
sota’s application of its substantive rule in this case will fur-
ther any legitimate state interest.6 The plurality focuses

6 The opinion of Just ice  Ste ve ns  concurring in the judgment supports 
my view that the forum State’s application of its own law to this case 
cannot be justified by the existence of relevant minimum contacts. As 
Just ice  Ste ve ns  observes, the principal factors relied on by the plurality 
are “either irrelevant to or possibly even tend to undermine the [plural-
ity’s] conclusion.” Ante, at 331. The interesting analysis he proposes to 
uphold the State’s judgment is, however, difficult to reconcile with our 
prior decisions and may create more problems than it solves. For ex-
ample, it seems questionable to measure the interest of a State in a con-
troversy by the degree of conscious reliance on that State’s law by private
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only on physical contacts vel non, and in doing so pays scant 
attention to the more fundamental reasons why our prece-
dents require reasonable policy-related contacts in choice-of- 
law cases. Therefore, I dissent.

parties to a contract. Ante, at 324. Moreover, scrutinizing the strength 
of the interests of a nonforum State may draw this Court back into the 
discredited practice of weighing the relative interests of various States in a 
particular controversy. See ante, at 308, n. 10 (plurality opinion).
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Held: A state criminal court is not required by the Due Process Clause 
of the Fourteenth Amendment to conduct a hearing out of the jury’s 
presence whenever a defendant contends that a witness’ identification of 
him was arrived at improperly. Pp. 345-349.

(a) Where identification evidence is at issue, no such special consid-
erations as exist where the issue of the voluntariness of a confession 
is presented—an involuntary confession being inadmissible both because 
it is likely to be unreliable and because of society’s aversion to forced 
confessions, even if true, Jackson n . Denno, 378 U. S. 368—justify a 
departure from the presumption that juries will follow the trial court’s 
instructions. It is the reliability of identification evidence that pri-
marily determines its admissibility, and the proper evaluation of evi-
dence under the trial judge’s instructions is the very task our system 
must assume juries can perform. Pp. 346-348.

(b) There is no merit to the contention that vigorous and full cross- 
examination in the presence of the jury of witnesses as to the possible 
improprieties of pretrial identifications is inconsistent with due process 
of law. While a “predicament” is always presented when a lawyer de-
cides on cross-examination to ask a question that may produce an 
answer unfavorable to his client, the Due Process Clause does not 
inevitably require the abandonment of the time-honored process of 
cross-examination as the device best suited to determine the trustworthi-
ness of testimonial evidence. Pp. 348-349.

(c) While a judicial determination outside the jury’s presence as to 
the admissibility of identification evidence may often be advisable and, 
in some circumstances, not presented in these cases, may be constitu-
tionally necessary, it does not follow that the Constitution requires a 
per se rule compelling such a procedure in every case. P. 349.

608 F. 2d 247, affirmed.

Stewa rt , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Whi te , Bla ck mu n , Pow el l , Reh nq ui st , and Stev en s , JJ., joined.

*Together with No. 79-5951, Summitt n . Sowders, Warden, also on cer-
tiorari to the same court.
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Bre nn an , J., filed a dissenting opinion, in which Mar sha ll , J., joined, 
post, p. 349.

Frank W. Heft, Jr., argued the cause for petitioners in 
both cases. With him on the briefs was Daniel T. Goyette.

Victor Fox, Assistant Attorney General of Kentucky, ar-
gued the cause for respondent in both cases. With him on 
the brief were Steven L. Beshear, Attorney General, and 
Joseph R. Johnson and Penny R. Warren, Assistant Attor-
neys General.

Justi ce  Stew art  delivered the opinion of the Court.
These cases, consolidated for argument and decision in the 

Court of Appeals and in this Court, present the question 
whether a state criminal trial court is constitutionally com-
pelled to conduct a hearing outside the presence of the jury 
whenever a defendant contends that a witness’ identification 
of him was arrived at improperly.

I
A

John Watkins, the petitioner in No. 79-5949, was convicted 
in a Kentucky court of attempting to rob a Louisville liquor 
store. On the night of January 11, 1975, four men entered 
the store, one of whom asked for a pack of cigarettes. Walter 
Smith, an employee of the store, turned around to get the 
cigarettes, and one of the men said “[t]his is a hold-up.” 
Donald Goeing, a part owner of the store, had been stocking 
a soft-drink cooler, and when he heard those words, he turned 
towards the robbers. The man who had spoken thereupon 
fired two shots at him, one striking him in his arm, the 
other in the region of his heart. The four men then fled.

That night Smith and Goeing described the gunman to the 
police. Two days later, the police in the presence of Smith 
conducted a lineup consisting of three men, one of whom was
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Watkins. Smith identified Watkins as the gunman. That 
same day, the police took Watkins to Goeing’s hospital bed, 
and Goeing identified Watkins as the man who had shot him. 
Watkins was then charged with first-degree robbery and first- 
degree assault.

At the subsequent trial of Watkins, the prosecution called 
Smith and Goeing as witnesses. They both identified Wat-
kins as Goeing’s assailant but were not asked by the prosecu-
tion about the lineup or the showup. Watkins’ counsel, how-
ever, cross-examined both men at some length about both 
the lineup and showup. The prosecution then called a po-
lice officer. He testified that he had taken Watkins to be 
identified at the hospital because “at that time there was 
some question as to whether or not Mr. Goeing was going 
to survive the incident.” Watkins’ counsel cross-examined 
the officer about both the showup and the lineup and through 
him introduced pictures of the lineup. For the defense, 
Watkins’ counsel called two witnesses who said that they 
had been in a pool hall with Watkins at the time of the 
robbery and another witness who said he had been in the 
liquor store at the time of the robbery and had not seen 
Watkins. Finally, Watkins himself testified to his innocence.

On appeal, as he had at trial, counsel for Watkins argued 
that the trial court had a constitutional obligation to conduct 
a hearing outside the presence of the jury to determine 
whether the identification evidence was admissible. The 
Supreme Court of Kentucky rejected that argument. Rely-
ing on its decision in Ray v. Commonwealth, 550 S. W. 2d 
482, 483 (1977), the court said “‘[a]lthough we are of the 
opinion that the holding of such a hearing prior to the intro-
duction of this testimony would have been the preferred 
course to follow, we are not persuaded the failure to have 
done so requires reversal of appellant’s conviction.’ ” Wat-
kins v. Commonwealth, 565 S. W. 2d 630, 631 (1978). The 
court found that the identification procedures “failfed] to 
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raise any impermissible suggestiveness” and that Watkins 
“was in no way prejudiced.” Ibid.

Watkins then unsuccessfully sought a writ of habeas corpus 
in the United States District Court for the Western District 
of Kentucky. That court held that, “although pretrial sup-
pression hearings are preferable, the failure to hold them does 
not require the reversal of a conviction.”1 The court also 
found that admission of neither the lineup nor the showup 
evidence at the state trial had violated constitutional 
standards.

The Court of Appeals for the Sixth Circuit affirmed the Dis-
trict Court’s judgment and, like the District Court, ruled that 
a hearing on the admissibility of identification evidence need 
not be held outside the presence of the jury. Turning to the 
evidence itself, the court cited Stovall v. Denno, 388 U. S. 
293, as authority for holding that “[g]iven the seriousness of 
the wounds to Donald Goeing, a showup was necessary in this 
case.” Summitt v. Bordenkircher, 608 F. 2d 247, 252. The 
federal appellate court also held that the lineup evidence had 
been constitutionally admissible at the state trial.

B
James Summitt, the petitioner in No. 79-5951, was convicted 

in a Kentucky court of rape. Late on the night of July 20, 
1974, the prosecutrix was forced into a car occupied by two 
men, driven to an isolated location, raped by one of the men, 
and then returned to her own car. The next day she re-
ported the crime to the police, described the rapist, and looked 
through 12 volumes of photographs from police files, without 
identifying the man who had raped her. Two days later she 
was taken to another police station, where she examined more 
pictures. A police officer testified at the subsequent trial of 
Summitt that “after a short time she pointed to the defend-
ant’s picture and said: ‘This is the man that raped me.

1 The opinion of the District Court is unreported.
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There’s no doubt about it, this is Jimbo, the man that raped 
me.’ ” In addition to the officer, the prosecutrix and her 
stepfather as witnesses for the prosecution described the pros-
ecutrix’s examination of the police photographs, and the pros-
ecutrix testified that Summitt was the man who had raped 
her. There was extensive cross-examination.

The Supreme Court of Kentucky found “no error in the 
trial court’s refusal to conduct a suppression hearing and no 
semblance of impermissible suggestiveness in the identification 
procedure.” Summitt n . Commonwealth, 550 S. W. 2d 548, 
550 (1977). Summitt then sought a writ of habeas corpus in 
the United States District Court for the Western District of 
Kentucky, but that court found no constitutional error. The 
Court of Appeals, as in the consolidated Watkins case, af-
firmed the judgment of the District Court, 608 F. 2d 247.

We granted certiorari to consider the constitutional claim 
asserted by both petitioners throughout their state and fed-
eral court proceedings. Sub nom. Watkins v. Bordenkircher 
and Summitt v. Bordenkircher, 445 U. S. 926.

II
The issue before us is not, of course, whether a trial court 

acts prudently in holding a hearing out of the presence of the 
jury to determine the admissibility of identification evidence. 
The prudence of such a hearing has been emphasized by many 
decisions in the Courts of Appeals, most of which have in vari-
ous ways admonished trial courts to use that procedure.2 The

ZE. g., United States v. Mitchell, 540 F. 2d 1163 (CA3 1976); United 
States v. Cranson, 453 F. 2d 123 (CA4 1971); Haskins n . United States, 
433 F. 2d 836 (CAIO 1970); United States v. Ranciglio, 429 F. 2d 228 
(CA8 1970); United States v. Allison, 414 F. 2d 407 (CA9 1969); United 
States v. Broadhead, 413 F. 2d 1351 (CA7 1969); Clemons v. United 
States, 133 U. S. App. D. C. 27, 408 F. 2d 1230 (1968) (en banc). The 
Court of Appeals for the Fifth Circuit has left the matter to the discre-
tion of the district courts. United States v. Smith, 546 F. 2d 1275 (1977). 
At least two Federal Courts of Appeals have commended hearings outside 
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issue here, rather, is whether such a hearing is required by the 
Due Process Clause of the Fourteenth Amendment.

In urging an affirmative answer, the petitioners first cite 
cases holding that a defendant has a right to the presence 
of his counsel at a postindictment lineup, e. g., United States 
v. Wade, 388 U. S. 218, and that an identification procedure, 
in the absence of a lineup, may be so defective as to deprive 
a defendant of due process of law, e. g., Stovall v. Denno, 388 
U. S. 293. The petitioners then analogize their cases to 
Jackson N. Denno, 378 U. S. 368, in which this Court enunci-
ated a defendant’s right “to have a fair hearing and a reliable 
determination on the issue of voluntariness,” id., at 377, and 
in which the Court declared unconstitutional a New York 
procedure which gave the jury what was in practice unre- 
viewable discretion to decide whether a confession was or was 
not voluntary.

The petitioners contend that Jackson v. Denno established a 
per se due process right to a hearing outside the presence of 
the jury whenever a question of the voluntariness of a con-
fession is raised. If such a hearing is required where the 
voluntariness of a confession is at issue, it follows, the peti-
tioners argue, that a similar hearing must also be required 
where the propriety of identification procedures has been 
questioned.

Even if it be assumed that Jackson n . Denno did establish 
the per se rule asserted,3 the petitioners’ argument must fail, 

the presence of the jury to state courts, Nassar v. Vinzant, 519 F. 2d 
798 (CAI 1975); United States ex rel. Phipps v. Follette, 428 F. 2d 912 
(CA2 1970), and at least one has held that due process may in some 
circumstances require a hearing outside the presence of a jury to decide 
the admissibility of identification evidence. United States ex rel. Fisher 
v. Driber, 546 F. 2d 18 (CA3 1976).

3 See Pinto v. Pierce, 389 IT. S. 31, 32:
“This Court has never ruled that all voluntariness hearings must be held 
outside the presence of the jury, regardless of the circumstances. . . . 
[B] ecause a disputed confession may be found involuntary and inadmissi-
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because Jackson v. Denno is not analogous to the cases now 
before us. The Court in Jackson did reject the usual pre-
sumption that a jury can be relied upon to determine issues 
according to the trial judge’s instructions, but the Court did 
so because of the peculiar problems the issue of the volun-
tariness of a confession presents. The Court pointed out 
that, while an involuntary confession is inadmissible in part 
because such a confession is likely to be unreliable, it is 
also inadmissible even if it is true, because of the “ ‘strongly 
felt attitude of our society that important human values 
are sacrificed where an agency of the government, in the 
course of securing a conviction, wrings a confession out of 
an accused against his will.’ ” Id., at 385, quoting Blackburn 
v. A labama, 361 U. S. 199, 206-207. The Court concluded in 
Jackson that a jury “may find it difficult to understand the 
policy forbidding reliance upon a coerced, but true, confes-
sion .... Objective consideration of the conflicting evidence 
concerning the circumstances of the confession becomes dif-
ficult and the [jury’s] implicit findings become suspect.” Id., 
at 382.

Where identification evidence is at issue, however, no such 
special considerations justify a departure from the presump-
tion that juries will follow instructions. It is the reliability 
of identification evidence that primarily determines its ad-
missibility, Manson v. Brathwaite, 432 U. S. 98, 113-114; 
United States ex rel. Kirby v. Sturges, 510 F. 2d 397, 402- 
404 (CA7 1975) (Stevens, J.). And the proper evaluation of 
evidence under the instructions of the trial judge is the very 
task our system must assume juries can perform. Indeed, as 
the cases before us demonstrate, the only duty of a jury in 
cases in which identification evidence has been admitted will 
often be to assess the reliability of that evidence. Thus the

ble by the judge, it would seem prudent to hold voluntariness hearings 
outside the presence of the jury. ... In this case, however, the con-
fession was held voluntary and admitted as evidence suitable for con-
sideration by the jury.”
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Court’s opinion in Manson v. Brathwaite approvingly quoted 
Judge Leventhal’s statement that,

11 ‘[w]hile identification testimony is significant evidence, 
such testimony is still only evidence, and, unlike the 
presence of counsel, is not a factor that goes to the very 
heart—the ‘integrity’—of the adversary process.

“ ‘Counsel can both cross-examine the identification 
witnesses and argue in summation as to factors causing 
doubts as to the accuracy of the identification—including 
reference to both any suggestibility in the identification 
procedure and any countervailing testimony such as 
alibi.’ ” 432 U. S., at 114, n. 14, quoting Clemons n . 
United States, 133 U. S. App. D. C. 27,48, 408 F. 2d 1230, 
1251 (1968) (concurring opinion) (footnote omitted).

The petitioners argue, however, that cross-examination is 
inadequate in cases such as these. They assert that the 
presence of the jury deterred their lawyers from cross-examin-
ing the witnesses vigorously and fully as to the possible im-
proprieties of the pretrial identifications in these cases. The 
petitioners point to no specific instances in the trial when 
their counsel were thus deterred, and the record reveals that 
the cross-examination on the identity issues was, if not always 
effective, both active and extended. Nonetheless, the peti-
tioners rely on a passage from United States v. Wade, supra, 
which referred to

“the predicament in which Wade’s counsel found him-
self—realizing that possible unfairness at the lineup may 
be the sole means of attack upon the unequivocal court-
room identification, and having to probe in the dark in 
an attempt to discover and reveal unfairness, while 
bolstering the government witness’ courtroom identifica-
tion by bringing out and dwelling upon his prior identi-
fication.” 388 U. S., at 240-241.

The petitioners, however, attribute undue significance to 
this passage. The “predicament” described in Wade was no 
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more than part of the Court’s demonstration that, if identi-
fication stemming from an improperly conducted lineup was 
to be excluded, a courtroom identification based on such a 
lineup logically had to be excluded as well.

A “predicament,” if one chooses to call it that, is always 
presented when a lawyer decides on cross-examination to ask 
a question that may produce an answer unfavorable to his 
client. Yet, under our adversary system of justice, cross- 
examination has always been considered a most effective way 
to ascertain truth.4 We decline in these cases to hold that 
the Due Process Clause of the Fourteenth Amendment in-
evitably requires the abandonment of the time-honored proc-
ess of cross-examination as the device best suited to determine 
the trustworthiness of testimonial evidence.

A judicial determination outside the presence of the jury of 
the admissibility of identification evidence may often be ad-
visable. In some circumstances, not presented here, such a 
determination may be constitutionally necessary. But it does 
not follow that the Constitution requires a per se rule com-
pelling such a procedure in every case.

Accordingly, the judgments are
Affirmed.

Justi ce  Brennan , with whom Justi ce  Marshall  joins, 
dissenting.

The Court holds that the Due Process Clause of the 
Fourteenth Amendment did not require that the trial judge 
in each of the instant cases hold a “fair hearing,” Jackson v. 
Denno, 378 U. S. 368, 377 (1964), to decide the admissibility 
of eyewitness identification evidence, and that a remand is not 
now required to accord such a hearing. While freely conced-
ing that a “judicial determination outside the presence of the 

4 As Professor Wigmore put it, “[cross-examination] is beyond any 
doubt the greatest legal engine ever invented for the discovery of truth.”
5 J. Wigmore, Evidence § 1367 (Chadbourn rev. 1974).
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jury of the admissibility of identification evidence may often 
be advisable [and i]n some circumstances . . . constitution-
ally necessary,” ante, at 349, the Court holds that the Consti-
tution does not require “a per se rule compelling such a pro-
cedure in every case,” ibid. I dissent. In my view, the Due 
Process Clause mandates such a hearing whenever a defend-
ant, as both petitioners did at their respective trials below, 
has proffered some evidence that pretrial police procedures 
directed at identification were impermissibly suggestive. The 
flaw in the Court’s reasoning lies in its statement that 
identification evidence does not implicate the “special con-
siderations” on which Jackson n . Denno relied to “justify a 
departure from the presumption that juries will follow in-
structions.” Ante, at 347. Surely jury instructions can or-
dinarily no more cure the erroneous admission of powerful 
identification evidence than they can cure the erroneous ad-
mission of a confession. Accordingly, the separate judicial 
determination of admissibility required by Jackson for con-
fessions is equally applicable for eyewitness identification 
evidence. Because the record before us is inadequate to con-
clude that in each case the identification evidence was prop-
erly admitted, see Jackson n . Denno, supra, at 376-377, I 
would remand these cases for further proceedings.

At least since United States v. Wade, 388 U. S. 218 (1967), 
the Court has recognized the inherently suspect qualities 
of eyewitness identification evidence.1 Two particular at-
tributes of such evidence have significance for the instant 
cases. First, eyewitness identification evidence is notoriously 
unreliable:

“The vagaries of eyewitness identification are well- 
known ; the annals of criminal law are rife with instances 

JThe special nature of eyewitness identification evidence has produced 
an enormous reservoir of scholarly writings, many based on solid empirical 
research. For a bibliography of that literature, see E. Loftus, Eyewit-
ness Testimony 237-247 (1979).
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of mistaken identification. Mr. Justice Frankfurter once 
said: ‘What is the worth of identification testimony even 
when uncontradicted? The identification of strangers is 
proverbially untrustworthy. The hazards of such testi-
mony are established by a formidable number of instances 
in the records of English and American trials. These 
instances are recent—not due to the brutalities of ancient 
criminal procedure.’ The Case of Sacco and Vanzetti 30 
(1927).” Id., at 228 (footnote omitted).

Manson v. Brathwaite, 432 U. S. 98, 111-112 (1977), em-
phasized this troublesome characteristic of such evidence:

“The driving force behind United States v. Wade, 388 
U. S. 218 (1967), Gilbert v. California, 388 U. S. 263 
(1967) (right to counsel at a post-indictment lineup), 
and Stovall, all decided on the same day, was the Court’s 
concern with the problems of eyewitness identification. 
Usually the witness must testify about an encounter with 
a total stranger under circumstances of emergency or 
emotional stress. The witness’ recollection of the 
stranger can be distorted easily by the circumstances or 
by later actions of the police.”

Accordingly, to guard against the “dangers inherent in eye-
witness identification,” United States v. Wade, supra, at 235, 
the Court has required the presence of counsel at postindict-
ment lineups, 388 U. S., at 236-237,2 and has held inadmis-
sible identification evidence tainted by suggestive confronta-
tion procedures and lacking adequate indicia of reliability, 

2 “[Suggestibility inherent in the context of the pretrial identification” 
is a factor that has led the Court to require the presence of counsel at 
postindictment lineups. United States v. Wade, 388 U. S., at 235. If 
counsel is not present at such a lineup, the identification may not be intro-
duced into evidence at trial and an in-court identification may be made 
only if the prosecutor establishes “by clear and convincing evidence that 
the in-court identification [was] based upon observatio[n] ... of the 
suspect other than the lineup identification.” Id., at 240.
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Manson v. Brathwaite, supra, at 114. “Thus, Wade and its 
companion cases reflect the concern that the jury not hear 
eyewitness testimony unless that evidence has aspects of re-
liability.” 432 U. S., at 112. An important thrust of our 
eyewitness identification evidence cases from Wade to Man- 
son, therefore, has been to prevent impairment of the jury’s 
decisionmaking process by the introduction of unreliable 
identification evidence.

Second, despite its inherent unreliability, much eyewitness 
identification evidence has a powerful impact on juries. 
Juries seem most receptive to, and not inclined to discredit, 
testimony of a witness who states that he saw the defendant 
commit the crime.3

“[E]yewitness testimony is likely to be believed by jurors, 
especially when it is offered with a high level of confi-
dence, even though the accuracy of an eyewitness and 
the confidence of that witness may not be related to one 
another at all. All the evidence points rather strikingly 
to the conclusion that there is almost nothing more con-
vincing than a live human being who takes the stand, 
points a finger at the defendant, and says ‘That’s the 
one!’”4

The powerful impact that much eyewitness identification 
evidence has on juries, regardless of its reliability,5 virtually 

3 “[J] uries unfortunately are often unduly receptive to [identification] 
evidence . . . .” Manson v. Brathwaite, 432 U. S. 98, 120 (1977) (Mar -
sha ll , J., dissenting) (footnote omitted). See Loftus, supra, at 8-19; 
P. Wall, Eye-witness Identification in Criminal Cases 19-23 (1965); 
Hammelmann & Williams, Identification Parades—II, 1963 Crim. L. Rev. 
545, 550. See generally A. Yarmey, The Psychology of Eyewitness Testi-
mony (1979).

4Loftus, supra, at 19 (emphasis supplied). Professor Loftus exhaus-
tively canvasses statistical and psychological evidence which persuasively
supports her conclusion that eyewitness identification evidence is “over-
whelmingly influential.” Id., at 9.

6Professor Loftus, ibid, (emphasis in original), observes that “[j]urors
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mandates that, when such evidence is inadmissible, the jury 
should know nothing about the evidence. See Manson v. 
Brathwaite, supra, at 112. For certainly the resulting preju-
dice to the defendant cannot be erased by jury instructions. 
See generally E. Loftus, Eyewitness Testimony 189-190 
(1979); P. Devlin, Report to the Secretary of State for the 
Home Department of the Departmental Committee on Evi-
dence of Identification in Criminal Cases 149-150 (1976). 
The Court’s contrary conclusion cavalierly dismisses the in-
herent unreliability of identification evidence and its effect 
on juries—two attributes of confession evidence that led the 
Court to mandate a “fair hearing” safeguard in Jackson v.
Denno.

Any purported distinction between the instant cases and 
Jackson is plainly specious. In Jackson, this Court invali-
dated a New York State procedure whereby the jury was in-
structed first to determine the voluntariness of a defendant’s 
confession6 and then to disregard the confession if it con-
cluded that the confession was involuntary. Jackson struck 
down this practice and required first that the voluntariness 

have been known to accept eyewitness testimony pointing to guilt even 
when it is jar outweighed by evidence of innocence.”

Wall, supra, at 19 (footnotes omitted) (emphasis supplied), concludes: 
“[J] uries are unduly receptive to identification evidence and are not 
sufficiently aware of its dangers. It has been said that ‘positive recogni-
tion by well intended uninterested persons is commonly accepted unless 
the alibi is convincing,’ and that evidence of identification, however un-
trustworthy, is ‘taken by the average juryman as absolute proof.’ ” 

6 Distinguishing Jackson from the instant cases on the basis that the 
jury there was first instructed to determine voluntariness is not persuasive. 
That consideration goes to the weight given the evidence by the jury. 
Jackson itself recognized that the lingering effect of the involuntary con-
fession might be decisive in the jury’s deliberations. Such an effect is no 
less likely to be decisive in the case of powerful eyewitness identification 
evidence that a jury has been instructed to ignore. In both instances, 
peculiarly powerful evidence must leave an indelible impact on a juror’s 
mind- See n. 7, infra.
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of a confession be determined by the judge before its admis-
sion in evidence, and second that the jury not be allowed to 
consider an inadmissible confession. Jackson refused to rely 
on the curative effect of jury instructions where the trial 
judge had not applied “ 'the exclusionary rules before permit-
ting evidence to be submitted to the jury? ” 378 U. S., at 
382, n. 10, quoting Meltzer, Involuntary Confessions: The 
Allocation of Responsibility Between Judge and Jury, 21 U. 
Chi. L. Rev. 317,327 (1954)?

For purposes of the instant cases, three factors central to 
our decision in Jackson are apposite. First, Jackson stated, 
as the Court today notes, ante, at 347, “that the Fourteenth 
Amendment forbids the use of involuntary confessions . . . 
because of the probable unreliability of confessions that are 
obtained in a manner deemed coercive.” 378 U. S., at 385- 
386. Second, Jackson stated, as the Court today further 
notes, ante, at 347, that involuntary confessions are inadmis-
sible “because of the 'strongly felt attitude of our society that 
important human values are sacrificed where an agency of the 
government, in the course of securing a conviction, wrings a 
confession out of an accused against his will? ” 378 U. S., at 
386? Third, because of the sensitive nature of confession

7 The Court in Jackson noted:
“ ‘Due Process of law requires that a coerced confession be excluded from 
consideration by the jury. It also requires that the issue of coercion be 
tried by an unprejudiced trier, and, regardless of the pious fictions in-
dulged by the courts, it is useless to contend that a juror who has heard 
the confession can be uninfluenced by his opinion as to the truth or falsity 
of it. . . . And the rule of exclusion ought not to be emasculated by 
admitting the evidence and giving to the jury an instruction which, as 
every judge and lawyer knows, cannot be obeyed? ” 378 U. S., at 382- 
383, n. 10, quoting E. Morgan, Some Problems of Proof Under the Anglo- 
American System of Litigation 104—105 (1956).

8 Of course, police misbehavior is not always so lacking in subtlety that 
involuntary confessions are invariably wrenched from an accused by force. 
Thus, indirect methods of interrogation which seek to elicit a statement 
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evidence, Jackson found that instructions were not adequate 
to assure that the jury would ignore involuntary confession 
evidence:

“Under the New York procedure, the fact of a defend-
ant’s confession is solidly implanted in the jury’s mind, 
for it has not only heard the confession, but it has also 
been instructed to consider and judge its voluntariness 
and is in position to assess whether it is true or false.[9] 
If it finds the confession involuntary, does the jury—in-
deed, can it—then disregard the confession in accordance 
with its instructions? If there are lingering doubts about 
the sufficiency of the other evidence, does the jury uncon-
sciously lay them to rest by resort to the confession? 
Will uncertainty about the sufficiency of the other evi-
dence to prove guilt beyond a reasonable doubt actually 
result in acquittal when the jury knows the defendant 
has given a truthful confession.” Id., at 388 (footnote 
omitted).

Similar considerations plainly require a hearing in the case 
of identification evidence. First, there can be little doubt 
that identification evidence is as potentially unreliable as con-
fession evidence. See supra, at 350-352. Second, suggestive 
confrontation procedures which, in the totality of the circum-
stances, create “ ‘a very substantial likelihood of irreparable 
misidentification,’ ” Manson v. Brathwaite, 432 U. S., at 116, 
quoting Simmons v. United States, 390 U. S. 377, 384 (1968), 
are as impermissible a police practice as the securing of a 
custodial confession determined, in the totality of the cir-
cumstances, to be involuntary, see United States v. Washing-
ton, 431 U. S. 181, 188 (1977); cf. North Carolina v. Butler, 

from a custodial suspect may also warrant a conclusion of in voluntariness.
See Rhode Island v. Innis, 446 U. S. 291, 301 (1980) (interrogation in-
cludes actions which “the police should know are reasonably likely to elicit
an incriminating response”); cf. Brewer n . Williams, 430 U. S. 387 (1977)
(Sixth Amendment violation).

9 See n. 6, supra.
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441 U. S. 369, 374-375 (1979) (waiver). See also Manson v. 
Brathwaite, supra, at 112; Foster v. California, 394 U. S. 
440, 442-443 (1969); United States v. Wade, 388 U. S., at 
228-229, 232-235; Stovall v. Denno, 388 U. S. 293, 302 
(1967). And third, because of the extraordinary impact of 
much eyewitness identification evidence, juries hearing such 
evidence will be no more able fully to ignore it upon instruc-
tion of the trial judge than will juries hearing confession evi-
dence.10 To expect a jury to engage in the collective mental 
gymnastic of segregating and ignoring such testimony upon 
instruction is utterly unrealistic. The Court’s bald assertion, 
therefore, that jury instructions are adequate to protect the 
accused, is as untrue for identification evidence as it is for 
involuntary confessions.

Nor can it be assumed, as the Court has, that cross-exami-
nation will protect the accused in this circumstance. That is 
no more true here than it was in Jackson, where the defend-
ant was also allowed to cross-examine on the question of 
voluntariness. Cross-examination, of course, affects the weight 
and credibility given by the jury to evidence,11 but cross- 
examination is both an ineffective and a wrong tool for 
purging inadmissible identification evidence from the jurors’ 
minds. It is an ineffective tool because all of the scientific 

10 In both of these cases, the eyewitnesses were also the victims of the 
crimes. Not only does that dual status affect the reliability of the iden-
tification, but it also is likely to make the testimony more powerful and 
thus less curable by jury instructions. Clearly, this is not a case where 14 
reliable identifications were properly received in evidence, but a 15th by 
a nonvictim witness was subject to suggestive confrontation procedures 
and was unreliable, thereby raising the possibility that the error was harm-
less beyond a reasonable doubt.

11 In Manson v. Brathwaite, 432 U. 8., at 116, the Court stated:
“We are content to rely upon the good sense and judgment of American 
juries, for evidence with some element of untrustworthiness is customary 
grist for the jury mill. Juries are not so susceptible that they cannot 
measure intelligently the weight of identification testimony that has some 
questionable feature.”
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evidence suggests that much eyewitness identification testi-
mony has an unduly powerful effect on jurors. Thus, the 
jury is likely to give the erroneously admitted evidence sub-
stantial weight, however skillful the cross-examination. See 
generally E. Loftus, Eyewitness Testimony 9 (1979). Cross- 
examination is also a wrong tool in the sense that jury in-
structions are the means normally employed to cure the er-
roneous introduction of evidence. At best, cross-examination 
might diminish the weight the jury accords to the admissible 
evidence. The likelihood is, however, that the jury would 
continue to give the improperly admitted evidence substan-
tial weight, even if properly instructed to disregard it.

It is clear beyond peradventure, I submit, that because of 
the dangers to a just result inherent in identification evi-
dence—its unreliability and its unusual impact on the jury— 
a “fair hearing and a reliable determination” of admissibility, 
Jackson v. Denno, 378 IT. S., at 377, are constitutionally 
mandated. The Due Process Clause obviously precludes the 
jury from convicting on unreliable identification evidence. 
Manson v. Brathwaite, supra.12 But the only way to be sure 
that the jury will not rest its verdict on improper identifica-
tion evidence, as a practical matter, is by not permitting the 
jury to hear it in the first place. A Jackson v. Denno hearing 
would expediently accomplish that purpose.13 I believe that 
the Due Process Clause requires no less.

12 In Jackson v. Denno, the Court was concerned that the jury not hear 
a defendant’s confession until a trial judge had made a preliminary deter-
mination of voluntariness. The Court assumed that were this not done, a 
deleterious impact on the jury’s deliberations would operate:
“[I]t is only a reliable determination on the voluntariness issue which satis-
fies the constitutional rights of the defendant and which would permit the 
jury to consider the confession in adjudicating guilt or mnocence.” 378 
U. S., at 387.

13 The Court errs in any event in deciding these cases on the premise 
that petitioners request a per se rule requiring a hearing out of the jury’s 
presence in every case. In the first place, petitioners rely substantially 
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A large and distinguished group shares my view. The lower 
federal courts with virtual unanimity have encouraged the 
type of hearing sought by petitioners.14 As already noted, 

on authority which does not go that far. Brief for Petitioners 43-45. 
Clearly, they have sought reversal of their convictions on the basis that 
they were entitled to such a hearing. Moreover, there is no question here 
that they raised a colorable claim that the confrontation procedures were 
impermissibly suggestive. See, e. g., United States ex rel. Fisher v. Driber, 
546 F. 2d 18, 22 (CA3 1976); United States v. Cranson, 453 F. 2d 123, 
127 (CA4 1971), cert, denied, 406 U. S. 909 (1972).

If the Court’s result is out of concern for not adding another layer of 
complexity to criminal litigation, that is understandable, but not sufficient 
to supplant an accused’s constitutional right. Moreover, a rule requiring 
the defendant to proffer some minimum quantum of evidence showing the 
suggestiveness of the confrontation procedures would eliminate frivolous 
requests. See, e. g., United States ex rel. Fisher v. Driber, supra, at 22.

14 United States ex rel. Fisher v. Driber, supra, at 22 (requiring 
hearing outside presence of jury where motion for such hearing is not 
frivolous); United States v. Smith, 546 F. 2d 1275, 1279 (CA5 1977) (evi-
dentiary hearing not required where no critical facts in dispute); United 
States v. Mitchell, 540 F. 2d 1163, 1166 (CA3 1976) (defendant could 
have “requested a hearing outside the presence of the jury in accordance 
with Neil v. Biggers”), cert, denied, 429 U. S. 1099 (1977); Nassar v. 
Vinzant, 519 F. 2d 798, 802, n. 4 (CAI) (commending hearing out of jury’s 
presence), cert, denied, 423 U. S. 898 (1975); United States v. Cranson, 
supra, at 125-126 (“evidentiary hearing outside the jury’s presence 
is required” upon motion to suppress); Haskins v. United States, 433 
F. 2d 836, 838 (CAIO 1970) (requiring hearing outside of jury’s 
presence); United States v. Ranciglio, 429 F. 2d 228, 230 (CA8) (“trial 
court, out of the hearing and presence of the jury, conducted a hearing 
as required in Wade”), cert, denied, 400 U. S. 959 (1970); United States 
ex rel. Phipps v. Follette, 428 F. 2d 912, 913, n. 1 (CA2) (“com-
mend [ing] . . . practice” of hearing out of jury’s presence), cert, denied, 
400 U. S. 908 (1970); United States n . Allison, 414 F. 2d 407, 410 (CA9) 
(requiring hearing outside of jury’s presence), cert, denied, 396 U. S. 
968 (1969); United States v. Broadhead, 413 F. 2d 1351, 1359 (CA7 
1969) (pretrial hearing approved), cert, denied, 396 U. S. 1017 (1970); 
Clemons v. United States, 133 U. S. App. D. C. 27, 34, 408 F. 2d 1230, 
1237 (1968) (en banc) (requiring hearing outside of jury’s presence or 
disclosure of prosecutor’s evidence), cert, denied, 394 U. S. 964 (1969). 
Even the Court of Appeals deciding these cases stated that it had “no
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the Court too states that “[a] judicial determination outside 
the presence of the jury of the admissibility of identification 
evidence may often be advisable [and i]n some circum-
stances . . . constitutionally necessary.” Ante, at 349. I 
should think it follows from this congruence of opinion on the 
desirability of such a judicial hearing that evolving standards 
of justice15 mandate such a hearing whenever a defendant 
proffers sufficient evidence to raise a colorable claim that 
police confrontation procedures were impermissibly sugges-
tive. See, e. g., United States ex rel. Fisher v. Briber, 546 F. 
2d 18, 22 (CA3 1976).

In the instant cases, the suggestiveness of the confrontation 
procedures was clearly shown, and equally clearly cross- 
examination in front of the jury was inadequate to test the 
reliability of the evidence because of the undoubted inhibiting 
effect on cross-examination from fear that rigorous question-
ing of hostile witnesses would strengthen the eyewitnesses’ 
testimony and impress it upon the jury. See United States 
v. Wade, 388 U. S., at 240-241.16 In any event, the record

doubt that” a hearing out of the jury’s presence “is the preferable proce-
dure.” Summitt v. Bordenkircher, 608 F. 2d 247, 250 (CA6 1979).

In addition, the Commonwealth of Kentucky, where petitioners were 
tried and convicted, appears to require a hearing out of the presence of 
the jury, upon defendant’s motion, for confession and for search evidence. 
See Ky. Rule Crim. Proc. 9.78. In addition, Moore v. Commonwealth, 
569 S. W. 2d 150, 153 (Ky. 1978), decided after petitioners were con-
victed, held that the trial court’s refusal to hold a suppression hearing 
to determine the admissibility of identification evidence constituted error. 
Previous Kentucky appellate decisions had reached a similar conclusion. 
E. g., Francis n . Commonwealth, 468 S. W. 2d 287 (App. 1971).

15 See, e. g., Harper v. Virginia Board of Elections, 383 U. S. 663, 669 
(1966) (equal protection); Trop v. Dulles, 356 U. S. 86, 100-101 (1958) 
(plurality opinion of Warren, C. J.) (Eighth Amendment).

16 It is no answer to say, as the Court does, that the record does not re-
flect that petitioners’ respective counsel were deterred by the presence of 
the jury, for the simple reason that a cold record cannot reflect questions 
not asked.
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is inadequate to decide that petitioners could not have suc-
ceeded in foreclosing admission of the evidence if they had 
been afforded a hearing out of the jury’s presence in the first 
place. Accordingly, I would remand for such further pro-
ceedings as are necessary to give these petitioners “a fair 
hearing and a reliable determination,” Jackson v. Denno, 
378 U. S., at 377, that the identification evidence in each trial 
was not erroneously admitted.
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Federal agents, aware that respondent had been indicted on federal drug 
charges and had retained counsel, met with her without her counsel’s 
knowledge or permission, seeking her cooperation in a related investiga-
tion. The agents disparaged respondent’s counsel and indicated that she 
would gain various benefits if she cooperated and would face a stiff 
jail term if she did not, but she declined to cooperate and notified her 
attorney. The agents visited respondent again in the absence of counsel, 
but she did not agree to cooperate with them, nor did she incriminate 
herself or supply any information pertinent to her case. Subsequently, 
respondent moved to dismiss the indictment with prejudice on the 
ground that the agents’ conduct violated her Sixth Amendment right to 
counsel. The agents’ egregious behavior was described as having “in-
terfered” in some unspecified way with respondent’s right to counsel, 
but it was not alleged that the claimed violation had prejudiced the 
quality or effectiveness of her legal representation or that the agents’ 
conduct had any adverse impact on her legal position. The District 
Court denied the motion and respondent, pursuant to a prior agreement 
with the Government, entered a conditional plea of guilty to one count 
of the indictment. The Court of Appeals reversed, holding that re-
spondent’s Sixth Amendment right to counsel had been violated and 
that whether or not any tangible effect upon her representation had 
been demonstrated or alleged, the appropriate remedy was dismissal 
of the indictment with prejudice.

Held: Assuming, arguendo, that the Sixth Amendment was violated in the 
circumstances of this case, nevertheless the dismissal of the indictment 
was not appropriate, absent a showing of any adverse consequence to 
the representation respondent received or to the fairness of the pro-
ceedings leading to her conviction. Cases involving Sixth Amendment 
deprivations are subject to the general rule that remedies should be 
tailored to the injury suffered from the constitutional violation and 
should not unnecessarily infringe on competing interests. Absent 
demonstrable prejudice, or substantial threat thereof, from the violation 
of the Sixth Amendment, there is no basis for imposing a remedy in 
the criminal proceeding, which can go forward with full recognition of 
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the defendant’s right to counsel and to a fair trial, and dismissal of the 
indictment is plainly inappropriate, even though the violation may have 
been deliberate. Pp. 364—367.

602 F. 2d 529, reversed and remanded.

Whi te , J., delivered the opinion for a unanimous Court.

Peter Buscemi argued the cause for the United States. 
With him on the briefs were Solicitor General McCree, As- 
sistant Attorney General Heymann, Deputy Solicitor General 
Frey, Sidney M. Glazer, and Joel Gershowitz.

Salvatore J. Cucinotta, by appointment of the Court, 449 
U. S. 812, argued the cause and filed a brief for respondent.*

Justi ce  White  delivered the opinion of the Court.
Hazel Morrison, respondent here, was indicted on two 

counts of distributing heroin in violation of 21 U. S. C. § 841 
(a)(1). She retained private counsel to represent her in the 
impending criminal proceedings. Thereafter, two agents of 
the Drug Enforcement Agency, aware that she had been in-
dicted and had retained counsel, sought to obtain her coopera-
tion in a related investigation. They met and conversed with 
her without the knowledge or permission of her counsel. Fur-
thermore, in the course of the conversation, the agents dis-
paraged respondent’s counsel, stating that respondent should 
think about the type of representation she could expect for the 
$200 retainer she had paid him and suggesting that she could 
be better represented by the public defender. In addition, 
the agents indicated that respondent would gain various bene-
fits if she cooperated but would face a stiff jail term if she did 
not. Respondent declined to cooperate and immediately 
notified her attorney. The agents visited respondent again 
in the absence of counsel, but at no time did respondent agree 
to cooperate with them, incriminate herself, or supply any in-

* Sheldon Portman filed a brief for the National Legal Aid and 
Defender Association as amicus curiae urging affirmance.
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formation pertinent to her case. Contrary to the agents’ ad-
vice, respondent continued to rely upon the services of the 
attorney whom she had retained.

Respondent subsequently moved to dismiss the indictment 
with prejudice on the ground that the conduct of the agents 
had violated her Sixth Amendment right to counsel. The 
motion contained no allegation that the claimed violation had 
prejudiced the quality or effectiveness of respondent’s legal 
representation; nor did it assert that the behavior of the 
agents had induced her to plead guilty, had resulted in the 
prosecution having a stronger case against her, or had any 
other adverse impact on her legal position. The motion was 
based solely upon the egregious behavior of the agents, which 
was described as having “interfered” in some unspecified way 
with respondent’s right to counsel. This interference, unac-
companied by any allegation of adverse effect, was urged as a 
sufficient basis for the requested disposition.

The District Court denied the motion and respondent, pur-
suant to a prior agreement with the Government, entered a 
conditional plea of guilty to one count of the indictment.1 
On appeal to the Court of Appeals for the Third Circuit, the 
judgment of the District Court was reversed. The appellate 
court concluded that respondent’s Sixth Amendment right to 
counsel had been violated and that whether or not any tangi-
ble effect upon respondent’s representation had been demon-
strated or alleged, the appropriate remedy was dismissal of 
the indictment with prejudice. 602 F. 2d 529 (1979). We 
granted the United States’ petition for certiorari to consider 
whether this extraordinary relief was appropriate in the ab-
sence of some adverse consequence to the representation re-

1A second count was dismissed as required by the plea agreement. The 
plea was conditioned on respondent’s right to appeal the District Court’s 
denial of the motion to dismiss. The Third Circuit has approved this 
procedure. United States v. Moskow, 588 F. 2d 882 (1978); United 
States v. Zudick, 523 F. 2d 848 (1975). We express no view on the 
propriety of such conditional pleas.
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spondent received or to the fairness of the proceedings lead-
ing to her conviction. 448 U. S. 906. We reverse.

The United States initially urges that absent some showing 
of prejudice, there could be no Sixth Amendment violation to 
be remedied. Because we agree with the United States, how-
ever, that the dismissal of the indictment was error in any 
event, we shall assume, without deciding, that the Sixth 
Amendment was violated in the circumstances of this case.

The Sixth Amendment provides that an accused shall enjoy 
the right “to have the Assistance of Counsel for his defense.” 
This right, fundamental to our system of justice, is meant to 
assure fairness in the adversary criminal process. Gideon v. 
Wainwright, 372 U. S. 335, 344 (1963); Glasser v. United 
States, 315 U. S. 60, 69-70, 75-76 (1942); Johnson v. Zerbst, 
304 U. S. 458, 462-463 (1938). Our cases have accord-
ingly been responsive to proved claims that governmental 
conduct has rendered counsel’s assistance to the defendant in-
effective. Moore v. Illinois, 434 U. S. 220 (1977); Geders v. 
United States, 425 U. S. 80 (1976); Herring v. New York, 422 
U. S. 853 (1975); Gilbert v. California, 388 U. S. 263 (1967) ; 
United States v. Wade, 388 U. S. 218 (1967); Massiah n . 
United States, 377 U. S. 201 (1964).

At the same time and without detracting from the funda-
mental importance of the right to counsel in criminal cases, 
we have implicitly recognized the necessity for preserving so-
ciety’s interest in the administration of criminal justice. 
Cases involving Sixth Amendment deprivations are subject to 
the general rule that remedies should be tailored to the injury 
suffered from the constitutional violation and should not un-
necessarily infringe on competing interests. Our relevant 
cases reflect this approach. In Gideon v. Wainwright, supra, 
the defendant was totally denied the assistance of counsel at 
his criminal trial. In Geders v. United States, supra, Herring 
N. New York, supra, and Powell v. Alabama, 287 U. S. 45 
(1932), judicial action before or during trial prevented counsel 
from being fully effective. In Black v. United States, 385
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U. S. 26 (1966), and O’Brien v. United States, 386 U. S. 345 
(1967), law enforcement officers improperly overheard pre-
trial conversations between a defendant and his lawyer. None 
of these deprivations, however, resulted in the dismissal of the 
indictment. Rather, the conviction in each case was reversed 
and the Government was free to proceed with a new trial. 
Similarly, when before trial but after the institution of adver-
sary proceedings, the prosecution has improperly obtained 
incriminating information from the defendant in the absence 
of his counsel, the remedy characteristically imposed is not 
to dismiss the indictment but to suppress the evidence or to 
order a new trial if the evidence has been wrongfully admitted 
and the defendant convicted. Gilbert v. California, supra; 
United States v. Wade, supra; Massiah v. United States, 
supra. In addition, certain violations of the right to counsel 
may be disregarded as harmless error. Compare Moore v. 
Illinois, supra, at 232, with Chapman v. California, 386 U. S. 
18, 23, and n. 8 (1967).

Our approach has thus been to identify and then neutralize 
the taint by tailoring relief appropriate in the circumstances 
to assure the defendant the effective assistance of counsel 
and a fair trial. The premise of our prior cases is that the 
constitutional infringement identified has had or threatens 
some adverse effect upon the effectiveness of counsel s rep-
resentation or has produced some other prejudice to the 
defense. Absent such impact on the criminal proceeding, 
however, there is no basis for imposing a remedy in that pro-
ceeding, which can go forward with full recognition of the de-
fendant’s right to counsel and to a fair trial.

More particularly, absent demonstrable prejudice, or sub-
stantial threat thereof, dismissal of the indictment is plainly 
inappropriate, even though the violation may have been 
deliberate.2 This has been the result reached where a Fifth 

2 There is no claim here that there was continuing prejudice which, be-
cause it could not be remedied by a new trial or suppression of evidence,
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Amendment violation has occurred,3 and we have not sug-
gested that searches and seizures contrary to the Fourth 
Amendment warrant dismissal of the indictment. The rem-
edy in the criminal proceeding is limited to denying the 
prosecution the fruits of its transgression.

Here, respondent has demonstrated no prejudice of any kind, 
either transitory or permanent, to the ability of her counsel 
to provide adequate representation in these criminal proceed-
ings. There is no effect of a constitutional dimension which 
needs to be purged to make certain that respondent has been 
effectively represented and not unfairly convicted. The Sixth 
Amendment violation, if any, accordingly provides no justifi-
cation for interfering with the criminal proceedings against

called for more drastic treatment. Cf. United States v. Marion, 404 U. S. 
307, 325-326 (1971). Indeed, there being no claim of any discernible 
taint, even the traditional remedies were beside the point. The Court of 
Appeals seemed to reason that because there was no injury claimed and 
because other remedies would not be fruitful, dismissal of the indictment 
was appropriate. But as the dissent below indicated, it is odd to reserve 
the most drastic remedy for those situations where there has been no dis-
cernible injury or other impact.

The Court of Appeals also thought dismissal was appropriate to deter 
deliberate infringements of the right to counsel. But this proves too 
much, for it would warrant dismissal, not just in this case, but in any 
case where there has been a knowing violation. Furthermore, we note that 
the record before us does not reveal a pattern of recurring violations by 
investigative officers that might warrant the imposition of a more extreme 
remedy in order to deter further lawlessness.

8 This is clear from United States v. Blue, 384 U. S. 251, 255 (1966):
“Even if we assume that the Government did acquire incriminating evi-

dence in violation of the Fifth Amendment, Blue would at most be en-
titled to suppress the evidence and its fruits if they were sought to be 
used against him at trial. . . . Our numerous precedents ordering the 
exclusion of such illegally obtained evidence assume implicitly that the 
remedy does not extend to barring the prosecution altogether. So drastic 
a step might advance marginally some of the ends served by exclusionary 
rules, but it would also increase to an intolerable degree interference with 
the public interest in having the guilty brought to book.” (Footnote 
omitted.)
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respondent Morrison, much less the drastic relief granted by 
the Court of Appeals.4

In arriving at this conclusion, we do not condone the egre-
gious behavior of the Government agents. Nor do we suggest 
that in cases such as this, a Sixth Amendment violation may 
not be remedied in other proceedings. We simply conclude 
that the solution provided by the Court of Appeals is inappro-
priate where the violation, which we assume has occurred, has 
had no adverse impact upon the criminal proceedings.

The judgment of the Court of Appeals is accordingly re-
versed, and the case is remanded for proceedings consistent 
with this opinion.

So ordered.

4 The position we have adopted finds substantial support in the Courts of 
Appeals. United States v. Jimenez, 626 F. 2d 39,41-42 (CA7 1980); United 
States v. Artuso, 618 F. 2d 192, 196-197 (CA2 1980); United States v. 
Glover, 596 F. 2d 857, 861-864 (CA9 1979); United States v. Crow Dog, 
532 F. 2d 1182, 1196-1197 (CA8 1976); United States v. Acosta, 526 F. 2d 
670, 674 (CA5 1976); but see United States v. McCord, 166 U. S. App. 
D. C. 1, 15-18, 509 F. 2d 334, 348-351 (1974) (en banc) (dicta). The 
Supreme Judicial Court of Massachusetts has adopted a contrary view. 
See Commonwealth v. Manning, 373 Mass. 438, 367 N. E. 2d 635 (1977).
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FIRESTONE TIRE & RUBBER CO. v. RISJORD

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT

No. 79-1420. Argued November 12, 1980—Decided January 13, 1981

Respondent is lead counsel for the plaintiffs in four consolidated product-
liability suits in Federal District Court against petitioner and other 
manufacturers. Petitioner moved to disqualify respondent from further 
representation of the plaintiffs because of an alleged conflict of interest 
arising from the fact that petitioner’s liability insurer was also an 
occasional client of respondent’s law firm. Petitioner argued that re-
spondent’s representation of the insurer would give him an incentive to 
structure the plaintiffs’ claims for relief so as to enable the insurer to 
avoid any liability, thus increasing petitioner’s own potential liability. 
In accordance with the District Court’s order, respondent obtained 
the consent of both the plaintiffs and the insurer to his continuing repre-
sentation, and the court then allowed him to continue his representa-
tion of the plaintiffs. Petitioner filed a notice of appeal pursuant to 
28 U. S. C. § 1291, which vests the courts of appeals with “jurisdiction 
of appeals from all final decisions of the district courts . . . except where 
a direct review may be had in the Supreme Court.” The Court of 
Appeals held that district court orders denying disqualification motions 
were not immediately appealable under § 1291, but because it was over-
ruling prior cases, the court made its decision prospective only and, on 
the merits, affirmed the District Court’s order permitting respondent to 
continue representing the plaintiffs.

Held:
1. Orders denying motions to disqualify the opposing party’s counsel 

in a civil case are not appealable final decisions under § 1291. Such an 
order does not fall within the “collateral order” exception of Cohen v. 
Beneficial Industrial Loan Corp., 337 U. S. 541, to the requirement that 
all appeals under § 1291 must await final judgment on the merits in 
the underlying litigation. Petitioner has made no showing, as required 
under the Cohen doctrine of immediately appealable “collateral orders,” 
that an order denying disqualification is effectively unreviewable on 
appeal from a final judgment on the merits. The propriety of a district 
court’s denial of a disqualification motion will often be difficult to assess 
until its impact on the underlying litigation may be evaluated, which 
is normally after final judgment, and should the court of appeals con-
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elude after the trial has ended that permitting continuing representa-
tion was prejudicial error, it would retain its usual authority to vacate 
the judgment appealed from and order a new trial. Pp. 373-378.

2. The Court of Appeals, after properly concluding that the District 
Court’s order was not immediately appealable under § 1291, erred in 
reaching the merits of the District Court’s order. The finality re-
quirement of § 1291 is jurisdictional in nature. If an appellate court 
finds that the order from which a party seeks to appeal does not fall 
within the statute, its inquiry is over. A court lacks discretion to con-
sider the merits of a case over which it is without jurisdiction, and 
thus a jurisdictional ruling may never be made prospective only. Pp. 
379-380.

612 F. 2d 377, vacated and remanded.

Mar sha ll , J., delivered the opinion of the Court, in which Bre nn an , 
Stewa rt , Whi te , Bla ck mu n , Pow ell , and Ste ve ns , JJ., joined. Rehn -
qu ist , J., filed an opinion concurring in the result, in which Burg er , C. J., 
joined, post, p. 380.

Harvey M. Grossman argued the cause for petitioner. 
With him on the briefs was William Freivogel.

John R. Gibson argued the cause for respondent. With 
him on the briefs were Martin J. Purcell and Morris 
J. Nunn*

Just ice  Marshall  delivered the opinion of the Court.
This case presents the question whether a party may take 

an appeal, pursuant to 28 U. S. C. § 1291,1 from a district 
court order denying a motion to disqualify counsel for the 
opposing party in a civil case. The United States Court of 
Appeals for the Eighth Circuit held that such orders are not 
appealable, but made its decision prospective only and there-

* Solicitor General McCree, Deputy Solicitor General Frey, and Edwin 
S. Kneedler filed a brief for the United States as amicus curiae.

1 Title 28 U. S. C. §1291 provides in relevant part: “The courts of 
appeals shall have jurisdiction of appeals from all final decisions of the 
district courts of the United States . . . except where a direct review may 
be had in the Supreme Court.”
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fore reached the merits of the challenged order. We hold 
that orders denying motions to disqualify counsel are not 
appealable final decisions under § 1291, and we therefore 
vacate the judgment of the Court of Appeals and remand 
with instructions that the appeal be dismissed for lack of 
jurisdiction.

I
Respondent is lead counsel for the plaintiffs in four prod-

uct-liability suits seeking damages from petitioner and other 
manufacturers of multipiece truck tire rims for injuries caused 
by alleged defects in their products.2 The complaints charge 
petitioner and the other defendants with various negligent, 
willful, or intentional failures to correct or to warn of the 
supposed defects in the rims. Plaintiffs seek both compensa-
tory and exemplary damages. App. 6-72.

Petitioner was at all relevant times insured by Home In-
surance Co. (Home) under a contract providing that Home 
would be responsible only for some types of liability beyond 
a minimum “deductible” amount. Home was also an occa-
sional client of respondent’s law firm.3 Based on these facts, 
petitioner in May 1979 filed a motion to disqualify respondent 
from further representation of the plaintiffs. Petitioner ar-
gued that respondent had a clear conflict of interest because 
his representation of Home would give him an incentive to 
structure plaintiffs’ claims for relief in such a way as to enable 
the insurer to avoid any liability. This in turn, petitioner

2 Pursuant to 28 U. S. C. § 1407, the Judicial Panel on Multidistrict 
Litigation has ordered these and other suits against multipiece truck tire 
rim manufacturers consolidated for trial in the United States District 
Court for the Western District of Missouri. App. 73.

3 The firm included Home in a list of its clients in the Martindale- 
Hubbell Law Directory and had occasionally represented the insurer on 
matters unrelated to the multipiece rim litigation. At the time that peti-
tioner filed its disqualification motion, respondent was defending Home and 
five other carriers against a suit on certain fire insurance policies. Home 
does not pay respondent or his firm a retainer.
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argued, could increase its own potential liability. Home had 
in fact advised petitioner in the course of the litigation that 
its policy would cover neither an award of compensatory dam-
ages for willful or intentional acts nor any award of exemplary 
or punitive damages.4 The District Court entered a pretrial 
order requiring that respondent terminate his representation 
of the plaintiffs5 unless both the plaintiffs and Home con-
sented to his continuing representation.6 Id., at 157, 160.

In accordance with the District Court’s order, respondent 
filed an affidavit in which he stated that he had informed both 
the plaintiffs and Home of the potential conflict and that 
neither had any objection to his continuing representation of 
them both. He filed supporting affidavits executed by the 
plaintiffs and by a representative of Home. Because he had 
satisfied the requirements of the pretrial order, respondent was 
able to continue his representation of the plaintiffs. Peti-
tioner objected to the District Court’s decision to permit re-
spondent to continue his representation if he met the stated 

4 In April 1979 Home sent letters containing similar advice to the de-
fendants in some of the other consolidated suits. The plaintiffs in these 
other actions were not represented by respondent.

5 In the alternative, the District Court stated that respondent could 
terminate his representation of Home in the unrelated matter. See m 3, 
supra.

6 The trial court based its determination that a potential conflict existed 
on its interpretation of Disciplinary Rule 5-105 of the Code of Profes-
sional Responsibility, most of which had been adopted verbatim as a 
local rule of court. That rule prohibits a lawyer from “continu[ing] 
multiple employment if the exercise of his independent professional judg-
ment in behalf of a client will be or is likely to be adversely affected by his 
representation of another client” except when “it is obvious that he can 
adequately represent the interest of each and if each consents to the 
representation . . . .” The District Court agreed with petitioner that it 
was likely that the dual representation would adversely affect respondent’s 
“ ‘exercise of his independent judgment ....’” App. 160, quoting Inter-
national Business Machines Corp. v. Levin, 579 F. 2d 271, 280 (CA3 1978). 
It therefore ordered that he “either comply with the consent require-
ment ... or terminate his representation . . . .” App. 160.
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conditions, and therefore filed a notice of appeal pursuant to 
28 U. S. C. § 1291.7

Although it did not hear oral argument on the appeal, the 
Eighth Circuit decided the case en banc and affirmed the trial 
court’s order permitting petitioner to continue representing 
the plaintiffs.8 In re Multi-Piece Rim Products Liability, 
612 F. 2d 377 (1980). Before considering the merits of the 
appeal, the court reconsidered and overruled its prior deci-
sions holding that orders denying disqualification motions 
were immediately appealable under § 1291. The Court of 
Appeals reasoned that such orders did not fall within the col- 
lateral-order doctrine of Cohen v. Beneficial Industrial Loan 
Corp., 337 U. S. 541 (1949), which allows some appeals prior 
to final judgment. Because it was overruling prior cases, the 
court stated that it would reach the merits of the challenged 
order “[i]n fairness to the appellant in the instant case,” but

7 The District Court certified its pretrial order on disqualification for 
interlocutory appeal pursuant to 28 U. S. C. § 1292 (b), which provides in 
relevant part:

“When a district judge, in making in a civil action an order not other-
wise appealable under this section, shall be of the opinion that such order 
involves a controlling question of law as to which there is substantial 
ground for difference of opinion and that an immediate appeal from the 
order may materially advance the ultimate termination of the litigation, he 
shall so state in writing such order. The Court of Appeals may thereupon, 
in its discretion, permit an appeal to be taken from such order . . . .” 
Neither party elected to proceed under § 1292 (b). Respondent chose to 
comply with the order rather than appeal. Petitioner chose to appeal the 
denial of its motion under § 1291 rather than under § 1292 (b). After 
filing its notice of appeal, petitioner moved that respondent be held in con-
tempt for allegedly failing to comply with the pretrial order, but this 
motion was subsequently withdrawn.

8 The Court of Appeals also stated that orders granting motions to dis-
qualify counsel would be appealable under § 1291. 612 F. 2d, at 378. 
That question is not presented by the instant petition, and we express no 
opinion on it. Neither do we express any view on whether an order 
denying a disqualification motion in a criminal case would be appealable 
under § 1291.
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held that in the future, appellate review of such orders would 
have to await final judgment on the merits of the main pro-
ceeding.9 612 F. 2d, at 378-379. We granted certiorari, 446 
U. S. 934 (1980), to resolve a conflict among the Circuits on 
the appealability question.10

II
Under § 1291, the courts of appeals are vested with “juris-

diction of appeals from all final decisions of the district 
courts . . . except where a direct review may be had in the 
Supreme Court.” We have consistently interpreted this lan-
guage as indicating that a party may not take an appeal under 
this section until there has been “a decision by the District 
Court that ‘ends the litigation on the merits and leaves noth-
ing for the court to do but execute the judgment.’ ” Coopers 

9 During pendency of its appeal to the Eighth Circuit, petitioner filed a 
federal-court action against Home, charging that by consenting to respond-
ent’s continuing representation of the plaintiffs in the multipiece rim prod- 
ucts-liability suits, the insurer had breached its fiduciary duty to petitioner. 
App. 217. At the time of oral argument, counsel for petitioner repre-
sented that no resolution had been reached in that litigation. Tr. of Oral 
Arg. 7-8.

10 In addition to the Eighth Circuit decision currently before us, five 
other Circuits now follow the rule that denials of disqualification motions 
are not appealable. See In re Continental Investment Corp., 637 F. 2d 
1 (CAI 1980); Armstrong v. McAlpin, 625 F. 2d 433 (CA2 1980), 
cert, pending, No. 80-431, overruling Silver Chrysler Plymouth, Inc. v. 
Chrysler Motors Corp., 496 F. 2d 800 (CA2 1974); Melamed v. ITT Con-
tinental Baking Co., 592 F. 2d 290 (CA6 1979) (Melamed II), overruling 
Melamed v. ITT Continental Baking Co., 534 F. 2d 82 (CA6 1976) 
(Melamed I); Community Broadcasting of Boston, Inc. v. FCC, 178 
U. S. App. D. C. 256, 546 F. 2d 1022 (1976); Cord n . Smith, 338 F. 2d 
516 (CA9 1964). Five Circuits permit such appeals under §1291. See 
Westinghouse Electric Corp. n . Kerr-McGee Corp., 580 F. 2d 1311 (CA7 
1978); MacKethan v. Peat, Marwick, Mitchell & Co., 557 F. 2d 395 (CA4 
1977); Kroungold n . Triester, 521 F. 2d 763 (CA3 1975); Fullmer v. 
Harper, 517 F. 2d 20 (CAIO 1975); Uniweld Products, Inc. n . Union 
Carbide Corp., 385 F. 2d 922 (CA5 1967), cert, denied, 390 U. S. 921 
(1968).
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& Lybrand v. Livesay, 437 U. S. 463, 467 (1978), quoting 
Catlin v. United States, 324 U. S. 229, 233 (1945). This rule, 
that a party must ordinarily raise all claims of error in a single 
appeal following final judgment on the merits, serves a num-
ber of important purposes. It emphasizes the deference that 
appellate courts owe to the trial judge as the individual 
initially called upon to decide the many questions of law and 
fact that occur in the course of a trial. Permitting piecemeal 
appeals would undermine the independence of the district 
judge, as well as the special role that individual plays in our 
judicial system. In addition, the rule is in accordance with 
the sensible policy of “avoid [ing] the obstruction to just 
claims that would come from permitting the harassment and 
cost of a succession of separate appeals from the various rul-
ings to which a litigation may give rise, from its initiation to 
entry of judgment.” Cobbledick v. United States, 309 U. S. 
323, 325 (1940). See DiBella v. United States, 369 U. S. 121, 
124 (1962). The rule also serves the important purpose of 
promoting efficient judicial administration. Eisen n . Carlisle 
& Jacquelin, 417 U. S. 156, 170 (1974).

Our decisions have recognized, however, a narrow exception 
to the requirement that all appeals under § 1291 await final 
judgment on the merits. In Cohen v. Beneficial Industrial 
Loan Corp., supra, we held that a “small class” of orders that 
did not end the main litigation were nevertheless final and 
appealable pursuant to § 1291. Cohen was a shareholder’s 
derivative action in which the Federal District Court refused 
to apply a state statute requiring a plaintiff in such a suit to 
post security for costs. The defendant appealed the ruling 
without awaiting final judgment on the merits, and the Court 
of Appeals ordered the trial court to require that costs be 
posted. We held that the Court of Appeals properly assumed 
jurisdiction of the appeal pursuant to § 1291 because the Dis-
trict Court’s order constituted a final determination of a claim 
“separable from, and collateral to,” the merits of the main 
proceeding, because it was “too important to be denied re-
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view,” and because it was “too independent of the cause itself 
to require that appellate consideration be deferred until the 
whole case is adjudicated.” Id., at 546. Cohen did not es-
tablish new law; rather, it continued a tradition of giving 
§ 1291 a “practical rather than a technical construction.” 
Ibid. See, e. g., United States v. River Rouge Improvement 
Co., 269 U. S. 411, 413-414 (1926); Bronson v. LaCrosse de 
Milwaukee R. Co., 2 Black 524, 530-531 (1863); Forgay n . 
Conrad, 6 How. 201, 203 (1848); Whiting v. Bank of the 
United States, 13 Pet. 6, 15 (1839). We have recently de-
fined this limited class of final “collateral orders” in these 
terms: “[T]he order must conclusively determine the dis-
puted question, resolve an important issue completely sepa-
rate from the merits of the action, and be effectively unre- 
viewable on appeal from a final judgment.” Coopers & 
Lybrand v. Livesay, supra, at 468 (footnote omitted). See 
Abney v. United States, 431 U. S. 651, 658 (1977).

Because the litigation from which the instant petition arises 
had not reached final judgment at the time the notice of 
appeal was filed,11 the order denying petitioner’s motion to 
disqualify respondent is appealable under § 1291 only if it 
falls within the Cohen doctrine. The Court of Appeals held 
that it does not, and 5 of the other 10 Circuits have also 
reached the conclusion that denials of disqualification motions 
are not immediately appealable “collateral orders.”12 We 
agree with these courts that under Cohen such an order is not 
subject to appeal prior to resolution of the merits.

An order denying a disqualification motion meets the first 
part of the “collateral order” test. It “conclusively deter-
mine [s] the disputed question,” because the only issue is 
whether challenged counsel will be permitted to continue his 

11 Counsel for respondent represented at oral argument in this Court 
that the case was, at that time, in the discovery stage. Tr. of Oral Arg. 
35-36.

12 See n. 10, supra.
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representation. In addition, we will assume, although we do 
not decide, that the disqualification question “resolve [s] an 
important issue completely separate from the merits of the 
action,” the second part of the test. Nevertheless, petitioner 
is unable to demonstrate that an order denying disqualifica-
tion is “effectively unreviewable on appeal from a final judg-
ment” within the meaning of our cases.

In attempting to show why the challenged order will be 
effectively unreviewable on final appeal, petitioner alleges that 
denying immediate review will cause it irreparable harm. 
It is true that the finality requirement should “be construed 
so as not to cause crucial collateral claims to be lost and 
potentially irreparable injuries to be suffered,” Mathews v. 
Eldridge, 424 U. S. 319, 331, n. 11 (1976). In support 
of its assertion that it will be irreparably harmed, petitioner 
hints at “the possibility that the course of the proceedings 
may be indelibly stamped or shaped with the fruits of a 
breach of confidence or by acts or omissions prompted by 
a divided loyalty,” Brief for Petitioner 15, and at “the effect 
of such a tainted proceeding in frustrating public policy,” id., 
at 16. But petitioner fails to supply a single concrete exam-
ple of the indelible stamp or taint of which it warns. The 
only ground that petitioner urged in the District Court was 
that respondent might shape the products-liability plaintiffs’ 
claims for relief in such a way as to increase the burden on 
petitioner. Our cases, however, require much more before a 
ruling may be considered “effectively unreviewable” absent 
immediate appeal.

To be appealable as a final collateral order, the challenged 
order must constitute “a complete, formal and, in the trial 
court, final rejection,” Abney n . United States, supra, at 659, 
of a claimed right “where denial of immediate review would 
render impossible any review whatsoever,” United States v. 
Ryan, 402 U. S. 530, 533 (1971). Thus we have permitted 
appeals prior to criminal trials when a defendant has claimed 
that he is about to be subjected to forbidden double jeopardy,
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Abney v. United States, supra, or a violation of his constitu-
tional right to bail, Stack v. Boyle, 342 U. S. 1 (1951), be-
cause those situations, like the posting of security for costs 
involved in Cohen, “each involved an asserted right the legal 
and practical value of which could be destroyed if it were not 
vindicated before trial.” United States n . MacDonald, 435 
U. S. 850, 860 (1978). By way of contrast, we have gen-
erally denied review of pretrial discovery orders, see, e. g., 
United States n . Ryan, supra; Cobbledick v. United States, 
supra. Our rationale has been that in the rare case when ap-
peal after final judgment will not cure an erroneous discovery 
order, a party may defy the order, permit a contempt citation 
to be entered against him, and challenge the order on direct 
appeal of the contempt ruling. See Cobbledick v. United 
States, supra, at 327. We have also rejected immediate ap-
pealability under § 1291 of claims that “may fairly be as-
sessed” only after trial, United States v. MacDonald, supra, 
at 860, and those involving “considerations that are ‘en-
meshed in the factual and legal issues comprising the plain-
tiff’s cause of action.’ ” Coopers Ac Lybrand v. Livesay, 437 
U. S., at 469, quoting Mercantile National Bank n . Langdeau, 
371 U. S. 555, 558 (1963).

An order refusing to disqualify counsel plainly falls within 
the large class of orders that are indeed reviewable on appeal 
after final judgment, and not within the much smaller class 
of those that are not. The propriety of the district court’s 
denial of a disqualification motion will often be difficult to 
assess until its impact on the underlying litigation may be 
evaluated, which is normally only after final judgment. The 
decision whether to disqualify an attorney ordinarily turns 
on the peculiar factual situation of the case then at hand, and 
the order embodying such a decision will rarely, if ever, repre-
sent a final rejection of a claim of fundamental right that 
cannot effectively be reviewed following judgment on the 
merits. In the case before us, petitioner has made no show-
ing that its opportunity for meaningful review will perish 
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unless immediate appeal is permitted. On the contrary, 
should the Court of Appeals conclude after the trial has ended 
that permitting continuing representation was prejudicial 
error, it would retain its usual authority to vacate the judg-
ment appealed from and order a new trial. That remedy 
seems plainly adequate should petitioner’s concerns of possi-
ble injury ultimately prove well founded. As the Second Cir-
cuit has recently observed, the potential harm that might be 
caused by requiring that a party await final judgment before 
it may appeal even when the denial of its disqualification 
motion was erroneous does not “diffe [r] in any significant way 
from the harm resulting from other interlocutory orders that 
may be erroneous, such as orders requiring discovery over a 
work-product objection or orders denying motions for recusal 
of the trial judge.” Armstrong v. McAlpin, 625 F. 2d 433, 
438 (1980), cert, pending, No. 80-431. But interlocutory 
orders are not appealable “on the mere ground that they may 
be erroneous.” Will v. United States, 389 U. S. 90, 98, n. 6 
(1967). Permitting wholesale appeals on that ground not 
only would constitute an unjustified waste of scarce judicial 
resources, but also would transform the limited exception 
carved out in Cohen into a license for broad disregard of the 
finality rule imposed by Congress in § 1291. This we decline 
to do.13

13 Although there may be situations in which a party will be irreparably 
damaged if forced to wait until final resolution of the underlying litigation 
before securing review of an order denying its motion to disqualify oppos-
ing counsel, it is not necessary, in order to resolve those situations, to 
create a general rule permitting the appeal of all such orders. In the 
proper circumstances, the moving party may seek sanctions short of dis-
qualification, such as a protective order limiting counsel’s ability to dis-
close or to act on purportedly confidential information. If additional facts 
in support of the motion develop in the course of the litigation, the moving 
party might ask the trial court to reconsider its decision. Ultimately, if 
dissatisfied with the result in the District Court and absolutely deter-
mined that it will be harmed irreparably, a party may seek to have the 
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III
We hold that a district court’s order denying a motion to 

disqualify counsel is not appealable under § 1291 prior to final 
judgment in the underlying litigation.14 Insofar as the 
Eighth Circuit reached this conclusion, its decision is correct. 
But because its decision was contrary to precedent in the 
Circuit, the court went further and reached the merits of the 
order appealed from. This approach, however, overlooks the 
fact that the finality requirement embodied in § 1291 is juris-
dictional in nature. If the appellate court finds that the 
order from which a party seeks to appeal does not fall within 
the statute, its inquiry is over. A court lacks discretion to 
consider the merits of a case over which it is without jurisdic-
tion, and thus, by definition, a jurisdictional ruling may never 
be made prospective only. We therefore hold that because 
the Court of Appeals was without jurisdiction to hear the 
appeal, it was without authority to decide the merits.15 Con-

question certified for interlocutory appellate review pursuant to 28 U. S. C. 
§ 1292 (b), see n. 7, supra, and, in the exceptional circumstances for which 
it was designed, a writ of mandamus from the court of appeals might be 
available. See In re Continental Investment Corp., 637 F. 2d, at 7; 
Community Broadcasting of Boston, Inc. v. FCC, 178 U. S. App. D. C., at 
262, 546 F. 2d, at 1028. See generally Comment, The Appealability of 
Orders Denying Motions for Disqualification of Counsel in the Federal 
Courts, 45 U. Chi. L. Rev. 450, 468-480 (1978). We need not be con-
cerned with the availability of such extraordinary procedures in the case 
before us, because petitioner has made no colorable claim that the harm 
it might suffer if forced to await the final outcome of the litigation before 
appealing the denial of its disqualification motion is any greater than the 
harm suffered by any litigant forced to wait until the termination of the 
trial before challenging interlocutory orders it considers erroneous.

14 The United States, in its brief amicus curiae, has challenged petition-
er’s standing to attack the order permitting respondent to continue his 
representation of the plaintiffs. In light of our conclusion that the 
Eighth Circuit was without jurisdiction to hear petitioner’s appeal, we 
have no occasion to address the standing issue.

15 Two other Courts of Appeals that have overruled their precedent and 
held that orders denying disqualification motions are not immediately ap-
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sequently, the judgment of the Eighth Circuit is vacated, and 
the case is remanded with instructions to dismiss the appeal 
for want of jurisdiction. See DiBella v. United States, 369 
U. S., at 133.

So ordered.

Justi ce  Rehnquist , with whom The  Chief  Justice  joins, 
concurring in the result.

I agree with the result in this case and the analysis of the 
Court so far as it concerns the question whether an order 
denying disqualification of counsel is “effectively unreviewable 
on appeal from the final judgment.” The Court’s answer to 
this question is dispositive on the appealability issue. Since 
it is completely unnecessary to do so, however, I would not 
state, as the Court does, ante, at 375-376:

“An order denying a disqualification motion meets the 
first part of the ‘collateral order’ test. It ‘conclusively 
determine [s] the disputed question,’ because the only 
issue is whether challenged counsel will be permitted to 
continue his representation.”

In Cohen v. Beneficial Industrial Loan Corp., 337 U. S. 541 
(1949), Justice Jackson stressed that the order before the 
Court was “a final disposition of a claimed right” and specifi-
cally distinguished a case in which the matter was “subject 
to reconsideration from time to time.” Id., at 546-547. 
Just recently in Coopers & Lybrand n . Livesay, 437 U. S. 463 
(1978), we held that an order denying class certification was 

pealable have similarly made their decisions prospective only and there-
fore reached the merits of the disputes before them. See Armstrong v. 
McAlpin, 625 F. 2d, at 441-442 (citing need to provide guidance to dis-
trict courts and to avoid waste of judicial resources); Melamed II, 592 
F. 2d, at 295 (earlier ruling in Melamed I established appealability as law 
of the case). To the extent that the rationales of those cases would allow 
a court to agree to decide the merits of a case over which it is without 
jurisdiction, we respectfully disagree.
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not appealable under the collateral-order doctrine, in part 
because such an order is “subject to revision in the District 
Court.” Id., at 469. The possibility that a district judge 
would reconsider his determination was highly significant in 
United States v. MacDonald, 435 U. S. 850, 858-859 (1978), 
where the Court held that the denial of a pretrial motion to 
dismiss an indictment on speedy trial grounds was not appeal-
able under the collateral-order doctrine. The Court noted 
that speedy trial claims necessitated a careful assessment of 
the particular facts of the case, and that “[t]he denial of a 
pretrial motion to dismiss an indictment on speedy trial 
grounds does not indicate that a like motion made after 
trial—when prejudice can be better gauged—would also be 
denied.”

It is not at all clear to me, nor has it been to courts con-
sidering the question, that an order denying a motion for 
disqualification of counsel conclusively determines the dis-
puted question. The District Court remains free to recon-
sider its decision at any time. See Armstrong v. McAlpin, 
625 F. 2d 433, 439 (CA2 1980) (en banc), cert, pending, No. 
80-431; id., at 451 (Van Graafeiland, J., concurring in part 
and dissenting in part); Fleischer v. Phillips, 264 F. 2d 515, 
516-517 (CA2), cert, denied, 359 U. S. 1002 (1959). The 
Court itself recognizes this possibility, ante, at 378-379, n. 13. 
And in doing so the Court is not only being abstractly in-
consistent with its conclusion that the first prong of the 
Cohen test is satisfied. In this very case the possibility of 
reconsideration by the trial judge cannot be dismissed as 
merely theoretical. Petitioner’s claim is that respondent will 
advance only those theories of liability which absolve the 
insurer, or will advance those theories more strenuously than 
others. Although it is impossible to discern if this is true 
before trial, the issues may become clearer as trial progresses 
and respondent actually does present his theories. As in 
MacDonald, it cannot be assumed that a motion made at a
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later point in the proceedings—“when prejudice can be better 
gauged”—will be denied.

Because of what seem to me to be totally unnecessary and 
very probably incorrect statements as to this minor point in 
the opinion, I concur in the result only.
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UPJOHN CO. ET AL. v. UNITED STATES et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SIXTH CIRCUIT

No. 79-886. Argued November 5, 1980—Decided January 13, 1981

When the General Counsel for petitioner pharmaceutical ’manufacturing 
corporation (hereafter petitioner) was informed that one of its foreign 
subsidiaries had made questionable payments to foreign government 
officials in order to secure government business, an internal investiga-
tion of such payments was initiated. As part of this investigation, 
petitioner’s attorneys sent a questionnaire to all foreign managers seek-
ing detailed information concerning such payments, and the responses 
were returned to the General Counsel. The General Counsel and outside 
counsel also interviewed the recipients of the questionnaire and other 
company officers and employees. Subsequently, based on a report 
voluntarily submitted by petitioner disclosing the questionable payments, 
the Internal Revenue Service (IRS) began an investigation to deter-
mine the tax consequences of such payments and issued a summons 
pursuant to 26 U. S. C. § 7602 demanding production of, inter alia, the 
questionnaires and the memoranda and notes of the interviews. Peti-
tioner refused to produce the documents on the grounds that they were 
protected from disclosure by the attorney-client privilege and consti-
tuted the work product of attorneys prepared in anticipation of litiga-
tion. The United States then filed a petition in Federal District Court 
seeking enforcement of the summons. That court adopted the Magis-
trate’s recommendation that the summons should be enforced, the Magis-
trate having concluded, inter alia, that the attorney-client privilege had 
been waived and that the Government had made a sufficient showing of 
necessity to overcome the protection of the work-product doctrine. 
The Court of Appeals rejected the Magistrate’s finding of a waiver of 
the attorney-client privilege, but held that under the so-called “control 
group test” the privilege did not apply “[t]o the extent that the com-
munications were made by officers and agents not responsible for direct-
ing [petitioner’s] actions in response to legal advice . . . for the simple 
reason that the communications were not the 'client’s.’ ” The court also 
held that the work-product doctrine did not apply to IRS summonses.

Held:
1. The communications by petitioner’s employees to counsel are cov-

ered by the attorney-client privilege insofar as the responses to the 
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questionnaires and any notes reflecting responses to interview questions 
are concerned. Pp. 389-397.

(a) The control group test overlooks the fact that such privilege 
exists to protect not only the giving of professional advice to those who 
can act on it but also the giving of information to the lawyer to 
enable him to give sound and informed advice. While in the case of 
the individual client the provider of information and the person who 
acts on the lawyer’s advice are one and the same, in the corporate 
context it will frequently be employees beyond the control group (as 
defined by the Court of Appeals) who will possess the information 
needed by the corporation’s lawyers. Middle-level—and indeed lower- 
level—employees can, actions within the scope of their employment, 
embroil the corporation in serious legal difficulties, and it is only natural 
that these employees would have the relevant information needed by 
corporate counsel if he is adequately to advise the client with respect 
to such actual or potential difficulties. Pp. 390-392.

(b) The control group test thus frustrates the very purpose of 
the attorney-client privilege by discouraging the communication of rele-
vant information by employees of the client corporation to attorneys 
seeking to render legal advice to the client. The attorney’s advice will 
also frequently be more significant to noncontrol employees than to 
those who officially sanction the advice, and the control group test 
makes it more difficult to convey full and frank legal advice to the 
employees who will put into effect the client corporation’s policy. P. 392.

(c) The narrow scope given the attorney-client privilege by the 
Court of Appeals not only makes it difficult for corporate attorneys to 
formulate sound advice when their client is faced with a specific legal 
problem but also threatens to limit the valuable efforts of corporate 
counsel to ensure their client’s compliance with the law. Pp. 392-393.

(d) Here, the communications at issue were made by petitioner’s 
employees to counsel for petitioner acting as such, at the direction of 
corporate superiors in order to secure legal advice from counsel. In-
formation not available from upper-echelon management was needed to 
supply a basis for legal advice concerning compliance with securities 
and tax laws, foreign laws, currency regulations, duties to shareholders, 
and potential litigation in each of these areas. The communications 
concerned matters within the scope of the employees’ corporate duties, 
and the employees themselves were sufficiently aware that they were 
being questioned in order that the corporation could obtain legal ad-
vice. Pp. 394-395.

2. The work-product doctrine applies to IRS summonses. Pp. 397-402.
(a) The obligation imposed by a tax summons remains subject to 

the traditional privileges and limitations, and nothing in the language 
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or legislative history of the IRS summons provisions suggests an intent 
on the part of Congress to preclude application of the work-product 
doctrine. P. 398.

(b) The Magistrate applied the wrong standard when he concluded 
that the Government had made a sufficient showing of necessity to over-
come the protections of the work-product doctrine. The notes and 
memoranda sought by the Government constitute work product based 
on oral statements. If they reveal communications, they are protected 
by the attorney-client privilege. To the extent they do not reveal 
communications they reveal attorneys’ mental processes in evaluating 
the communications. As Federal Rule of Civil Procedure 26, which 
accords special protection from disclosure to work product revealing an 
attorney’s mental processes, and Hickman v. Taylor, 329 U. S. 495, 
make clear, such work product cannot be disclosed simply on a showing 
of substantial need or inability to obtain the equivalent without undue 
hardship. P. 401.

600 F. 2d 1223, reversed and remanded.

Reh nq ui st , J., delivered the opinion of the Court, in which Bre nn an , 
Stewa rt , Whi te , Mar sha ll , Blac kmu n , Pow el l , and Stev ens , JJ., 
joined, and in Parts I and III of which Burg er , C. J., joined. Bur ge r , 
C. J., filed an opinion concurring in part and concurring in the judgment, 
post, p. 402.

Daniel M. Gribbon argued the cause and filed briefs for 
petitioners.

Deputy Solicitor General Wallace argued the cause for 
respondents. With him on the brief were Solicitor Gen-
eral McCree, Assistant Attorney General Ferguson, Stuart 
A. Smith, and Robert E. Lindsay*

*Briefs of amici curiae urging reversal were filed by Leonard S. Jano/sky, 
Leon Jaworski, and Keith A. Jones for the American Bar Association; by 
Thomas G. Lilly, Alfred F. Belcuore, Paul F. Rothstein, and Ronald 
L. Carlson for the Federal Bar Association; by Erwin N. Griswold for the 
American College of Trial Lawyers et al.; by Stanley T. Kaleczyc and 
J. Bruce Brown for the Chamber of Commerce of the United States; and 
by Lewis A. Kaplan, James N. Benedict, Brian D. Forrow, John G. Koeltl, 
Standish Forde Medina, Jr., Renee J. Roberts, and Marvin Wexler for the 
Committee on Federal Courts et al.

William W. Becker filed a brief for the New England Legal Foundation 
as amicus curiae.
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Justice  Rehnquis t  delivered the opinion of the Court.
We granted certiorari in this case to address important 

questions concerning the scope of the attorney-client privilege 
in the corporate context and the applicability of the work-
product doctrine in proceedings to enforce tax summonses. 
445 U. S. 925. With respect to the privilege question the 
parties and various amici have described our task as one of 
choosing between two “tests” which have gained adherents in 
the courts of appeals. We are acutely aware, however, that 
we sit to decide concrete cases and not abstract propositions of 
law. We decline to lay down a broad rule or series of rules 
to govern all conceivable future questions in this area, even 
were we able to do so. We can and do, however, conclude 
that the attorney-client privilege protects the communications 
involved in this case from compelled disclosure and that the 
work-product doctrine does apply in tax summons enforce-
ment proceedings.

I
Petitioner Upjohn Co. manufactures and sells pharmaceuti-

cals here and abroad. In January 1976 independent account-
ants conducting an audit of one of Upjohn’s foreign sub-
sidiaries discovered that the subsidiary made payments to or 
for the benefit of foreign government officials in order to secure 
government business. The accountants so informed petitioner 
Mr. Gerard Thomas, Upjohn’s Vice President, Secretary, 
and General Counsel. Thomas is a member of the Michigan 
and New York Bars, and has been Upjohn’s General Coun-
sel for 20 years. He consulted with outside counsel and R. T. 
Parfet, Jr., Upjohn’s Chairman of the Board. It was de-
cided that the company would conduct an internal investiga-
tion of what were termed “questionable payments.” As part 
of this investigation the attorneys prepared a letter containing 
a questionnaire which was sent to “AH Foreign General and 
Area Managers” over the Chairman’s signature. The letter
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began by noting recent disclosures that several American com-
panies made “possibly illegal” payments to foreign govern-
ment officials and emphasized that the management needed 
full information concerning any such payments made by 
Upjohn. The letter indicated that the Chairman had asked 
Thomas, identified as “the company’s General Counsel,” “to 
conduct an investigation for the purpose of determining the 
nature and magnitude of any payments made by the Upjohn 
Company or any of its subsidiaries to any employee or official 
of a foreign government.” The questionnaire sought detailed 
information concerning such payments. Managers were in-
structed to treat the investigation as “highly confidential” 
and not to discuss it with anyone other than Upjohn em-
ployees who might be helpful in providing the requested 
information. Responses were to be sent directly to Thomas. 
Thomas and outside counsel also interviewed the recipients 
of the questionnaire and some 33 other Upjohn officers or 
employees as part of the investigation.

On March 26, 1976, the company voluntarily submitted a 
preliminary report to the Securities and Exchange Commission 
on Form 8-K disclosing certain questionable payments.1 A 
copy of the report was simultaneously submitted to the In-
ternal Revenue Service, which immediately began an inves-
tigation to determine the tax consequences of the payments. 
Special agents conducting the investigation were given lists 
by Upjohn of all those interviewed and all who had responded 
to the questionnaire. On November 23, 1976, the Service 
issued a summons pursuant to 26 U. S. C. § 7602 demanding 
production of:

“All files relative to the investigation conducted under 
the supervision of Gerard Thomas to identify payments 
to employees of foreign governments and any political 

1 On July 28, 1976, the company filed an amendment to this report dis-
closing further payments.
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contributions made by the Upjohn Company or any of 
its affiliates since January 1, 1971 and to determine 
whether any funds of the Upjohn Company had been 
improperly accounted for on the corporate books during 
the same period.

“The records should include but not be limited to 
written questionnaires sent to managers of the Upjohn 
Company’s foreign affiliates, and memorandums or notes 
of the interviews conducted in the United States and 
abroad with officers and employees of the Upjohn Com-
pany and its subsidiaries.” App. 17a-18a.

The company declined to produce the documents specified 
in the second paragraph on the grounds that they were pro-
tected from disclosure by the attorney-client privilege and 
constituted the work product of attorneys prepared in antic-
ipation of litigation. On August 31, 1977, the United States 
filed a petition seeking enforcement of the summons under 
26 U. S. C. §§ 7402 (b) and 7604 (a) in the United States 
District Court for the Western District , of Michigan. That 
court adopted the recommendation of a Magistrate who con-
cluded that the summons should be enforced. Petitioners 
appealed to the Court of Appeals for the Sixth Circuit which 
rejected the Magistrate’s finding of a waiver of the attorney-
client privilege, 600 F. 2d 1223, 1227, n. 12, but agreed that 
the privilege did not apply “ [t]o the extent that the commu-
nications were made by officers and agents not responsible for 
directing Upjohn’s actions in response to legal advice . . . for 
the simple reason that the communications were not the 
‘client’s.’ ” Id., at 1225. The court reasoned that accepting 
petitioners’ claim for a broader application of the privilege 
would encourage upper-echelon management to ignore unpleas-
ant facts and create too broad a “zone of silence.” Noting 
that Upjohn’s counsel had interviewed officials such as the 
Chairman and President, the Court of Appeals remanded 
to the District Court so that a determination of who was
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within the “control group” could be made. In a concluding 
footnote the court stated that the work-product doctrine “is 
not applicable to administrative summonses issued under 26 
U. S. C. § 7602.” Id., at 1228, n. 13.

II
Federal Rule of Evidence 501 provides that “the privilege 

of a witness . . . shall be governed by the principles of the 
common law as they may be interpreted by the courts of the 
United States in light of reason and experience.” The attor-
ney-client privilege is the oldest of the privileges for con-
fidential communications known to the common law. 8 
J. Wigmore, Evidence § 2290 (McNaughton rev. 1961). Its 
purpose is to encourage full and frank communication between 
attorneys and their clients and thereby promote broader public 
interests in the observance of law and administration of jus-
tice. The privilege recognizes that sound legal advice or 
advocacy serves public ends and that such advice or advo-
cacy depends upon the lawyer’s being fully informed by the 
client. As we stated last Term in Trammel n . United States, 
445 U. S. 40, 51 (1980): “The lawyer-client privilege rests 
on the need for the advocate and counselor to know all that 
relates to the client’s reasons for seeking representation if 
the professional mission is to be carried out.” And in Fisher 
v. United States, 425 U. S. 391, 403 (1976), we recognized the 
purpose of the privilege to be “to encourage clients to make 
full disclosure to their attorneys.” This rationale for the 
privilege has long been recognized by the Court, see Hunt v. 
Blackburn, 128 U. S. 464, 470 (1888) (privilege “is founded 
upon the necessity, in the interest and administration of 
justice, of the aid of persons having knowledge of the law and 
skilled in its practice, which assistance can only be safely 
and readily availed of when free from the consequences or 
the apprehension of disclosure”). Admittedly complications 
in the application of the privilege arise when the client is a 
corporation, which in theory is an artificial creature of the
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law, and not an individual; but this Court has assumed that 
the privilege applies when the client is a corporation, United 
States v. Louisville & Nashville R. Co., 236 U. S. 318, 336 
(1915), and the Government does not contest the general 
proposition.

The Court of Appeals, however, considered the application 
of the privilege in the corporate context to present a “dif-
ferent problem,” since the client was an inanimate entity and 
“only the senior management, guiding and integrating the 
several operations, . . . can be said to possess an identity 
analogous to the corporation as a whole.” 600 F. 2d, at 1226. 
The first case to articulate the so-called “control group test” 
adopted by the court below, Philadelphia n . Westinghouse 
Electric Corp., 210 F. Supp. 483, 485 (ED Pa.), petition for 
mandamus and prohibition denied sub nom. General Electric 
Co. n . Kirkpatrick, 312 F. 2d 742 (CA3 1962), cert, denied, 
372 U. S. 943 (1963), reflected a similar conceptual approach:

“Keeping in mind that the question is, Is it the corpo-
ration which is seeking the lawyer’s advice when the as-
serted privileged communication is made?, the most satis-
factory solution, I think, is that if the employee making 
the communication, of whatever rank he may be, is in a 
position to control or even to take a substantial part in 
a decision about any action which the corporation may 
take upon the advice of the attorney, . . . then, in effect, 
he is (or personifies') the corporation when he makes his 
disclosure to the lawyer and the privilege would apply.” 
(Emphasis supplied.)

Such a view, we think, overlooks the fact that the privilege 
exists to protect not only the giving of professional advice to 
those who can act on it but also the giving of information 
to the lawyer to enable him to give sound and informed 
advice. See Trammel, supra, at 51; Fisher, supra, at 403. 
The first step in the resolution of any legal problem is ascer-
taining the factual background and sifting through the facts
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with an eye to the legally relevant. See ABA Code of Pro-
fessional Responsibility, Ethical Consideration 4—1:

“A lawyer should be fully informed of all the facts of 
the matter he is handling in order for his client to obtain 
the full advantage of our legal system. It is for the 
lawyer in the exercise of his independent professional 
judgment to separate the relevant and important from 
the irrelevant and unimportant. The observance of the 
ethical obligation of a lawyer to hold inviolate the con-
fidences and secrets of his client not only facilitates the 
full development of facts essential to proper representa-
tion of the client but also encourages laymen to seek 
early legal assistance.”

See also Hickman v. Taylor, 329 U. S. 495, 511 (1947).
In the case of the individual client the provider of informa-

tion and the person who acts on the lawyer’s advice are one 
and the same. In the corporate context, however, it will 
frequently be employees beyond the control group as defined 
by the court below—“officers and agents . . . responsible for 
directing [the company’s] actions in response to legal ad-
vice”—who will possess the information needed by the corpo-
ration’s lawyers. Middle-level—and indeed lower-level—em-
ployees can, by actions within the scope of their employment, 
embroil the corporation in serious legal difficulties, and it is 
only natural that these employees would have the relevant 
information needed by corporate counsel if he is adequately 
to advise the client with respect to such actual or potential 
difficulties. This fact was noted in Diversified Industries, Inc. 
v. Meredith, 572 F. 2d 596 (CA8 1978) (en banc):

“In a corporation, it may be necessary to glean infor-
mation relevant to a legal problem from middle manage-
ment or non-management personnel as well as from top 
executives. The attorney dealing with a complex legal 
problem ‘is thus faced with a “Hobson’s choice”. If he 
interviews employees not having “the very highest au-
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thority”, their communications to him will not be privi-
leged. If, on the other hand, he interviews only those 
employees with “the very highest authority”, he may 
find it extremely difficult, if not impossible, to determine 
what happened.’ ” Id., at 668-609 (quoting Weinschel, 
Corporate Employee Interviews and the Attorney-Client 
Privilege, 12 B. C. Ind. & Com. L. Rev. 873, 876 (1971)). 

The control group test adopted by the court below thus 
frustrates the very purpose of the privilege by discouraging 
the communication of relevant information by employees of 
the client to attorneys seeking to render legal advice to the 
client corporation. The attorney’s advice will also frequently 
be more significant to noncontrol group members than to those 
who officially sanction the advice, and the control group test 
makes it more difficult to convey full and frank legal advice to 
the employees who will put into effect the client corporation’s 
policy. See, e. g., Duplan Corp. v. Deering Milliken, Inc., 
397 F. Supp. 1146, 1164 (SC 1974) (“After the lawyer forms 
his or her opinion, it is of no immediate benefit to the Chair-
man of' the Board or the President. It must be given to the 
corporate personnel who will apply it”).

The narrow scope given the attorney-client privilege by the 
court below not only makes it difficult for corporate attorneys 
to formulate sound advice when their client is faced with a 
specific legal problem but also threatens to limit the valuable 
efforts of corporate counsel to ensure their client’s compliance 
with the law. In light of the vast and complicated array of 
regulatory legislation confronting the modern corporation, 
corporations, unlike most individuals, “constantly go to law-
yers to find out how to obey the law,” Burnham, The Attor-
ney-Client Privilege in the Corporate Arena, 24 Bus. Law. 
901, 913 (1969), particularly since compliance with the law 
in this area is hardly an instinctive matter, see, e. g., United 
States v. United States Gypsum Co., 438 U. S. 422, 440 441 
(1978) (“the behavior proscribed by the [Sherman] Act is
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often difficult to distinguish from the gray zone of socially 
acceptable and economically justifiable business conduct”)-2 
The test adopted by the court below is difficult to apply in 
practice, though no abstractly formulated and unvarying 
“test” will necessarily enable courts to decide questions such 
as this with mathematical precision. But if the purpose of 
the attorney-client privilege is to be served, the attorney and 
client must be able to predict with some degree of certainty 
whether particular discussions will be protected. An uncertain 
privilege, or one which purports to be certain but results in 
widely varying applications by the courts, is little better than 
no privilege at all. The very terms of the test adopted by the 
court below suggest the unpredictability of its application. 
The test restricts the availability of the privilege to those offi-
cers who play a “substantial role” in deciding and directing 
a corporation’s legal response. Disparate decisions in cases 
applying this test illustrate its unpredictability. Compare, 
e. g., Hogan v. Zletz, 43 F. R. D. 308, 315-316 (ND Okla. 
1967), aff’d in part sub nom. Natta v. Hogan, 392 F. 2d 686 
(CAIO 1968) (control group includes managers and assistant 
managers of patent division and research and development 
department), with Cong oleum Industries, Inc. n . GAF Corp., 
49 F. R. D. 82, 83-85 (ED Pa. 1969), aff’d, 478 F. 2d 1398 
(CA3 1973) (control group includes only division and corpo-
rate vice presidents, and not two directors of research and 
vice president for production and research).

2 The Government argues that the risk of civil or criminal liability suf-
fices to ensure that corporations will seek legal advice in the absence of 
the protection of the privilege. This response ignores the fact that the 
depth and quality of any investigations to ensure compliance with the law 
would suffer, even were they undertaken. The response also proves too 
much, since it applies to all communications covered by the privilege: an 
individual trying to comply with the law or faced with a legal problem also 
has strong incentive to disclose information to his lawyer, yet the common 
law has recognized the value of the privilege in further facilitating 
communications.
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The communications at issue were made by Upjohn em-
ployees3 to counsel for Upjohn acting as such, at the direc-
tion of corporate superiors in order to secure legal advice from 
counsel. As the Magistrate found, “Mr. Thomas consulted 
with the Chairman of the Board and outside counsel and 
thereafter conducted a factual investigation to determine the 
nature and extent of the questionable payments and to be in a 
position to give legal advice to the company with respect to 
the payments.” (Emphasis supplied.) 78-1 USTC If 9277, 
pp. 83,598, 83,599. Information, not available from upper-
echelon management, was needed to supply a basis for legal 
advice concerning compliance with securities and tax laws, 
foreign laws, currency regulations, duties to shareholders, and 
potential litigation in each of these areas.4 The communica-
tions concerned matters within the scope of the employees’ 
corporate duties, and the employees themselves were suffi-
ciently aware that they were being questioned in order that 
the corporation could obtain legal advice. The questionnaire 
identified Thomas as “the company’s General Counsel” and 
referred in its opening sentence to the possible illegality of 
payments such as the ones on which information was sought. 
App. 40a. A statement of policy accompanying the ques-
tionnaire clearly indicated the legal implications of the inves-
tigation. The policy statement was issued “in order that 
there be no uncertainty in the future as to the policy with re-
spect to the practices which are the subject of this investiga-

3 Seven of the eighty-six employees interviewed by counsel had termi-
nated their employment with Upjohn at the time of the interview. App. 
33a-38a. Petitioners argue that the privilege should nonetheless apply to 
communications by these former employees concerning activities during 
their period of employment. Neither the District Court nor the Court of 
Appeals had occasion to address this issue, and we decline to decide it 
without the benefit of treatment below.

4 See id., at 26a-27a, 103a, 123a-124a. See also In re Grand Jury Inves-
tigation, 599 F. 2d 1224, 1229 (CA3 1979); In re Grand Jury Subpoena, 
599 F. 2d 504, 511 (CA2 1979).
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tion. It began “Upjohn will comply with all laws and reg- 
u ations, and stated that commissions or payments “will not 
e used as a subterfuge for bribes or illegal payments” and 

that all payments must be “proper and legal.” Any future 
agreements with foreign distributors or agents were to be ap-
proved by a company attorney” and any questions concern-
ing the policy were to be referred “to the company’s General 
Counsel.” Id., at 165a-166a. This statement was issued to 
Upjohn employees worldwide, so that even those interviewees 
not receiving a questionnaire were aware of the legal imnli- 
cations of the interviews. Pursuant to explicit instructions 
from the Chairman of the Board, the communications were 
considered highly confidential” when made, id., at 39a, 43a 
and have been kept confidential by the company.' Consist-
ent with the underlying purposes of the attorney-client privi- 
lege. these communications must be protected against com-
pelled disclosure.

The Court of Appeals declined to extend the attorney-client 
P"™ege beyond the limits of the control group test for fear 
that doing so would entail severe burdens on discovery and 
create a broad ‘zone of silence” over corporate affairs. Ap-
plication of the attorney-client privilege to communications 
such as those involved here, however, puts the adversary in 
no worse position than if the communications had never 
taken place. The privilege only protects disclosure of com-
munications; it does not protect disclosure of the underlying 
facts by those who communicated with the attorney:

[T]he protection of the privilege extends only to com- 
mumcatwm and not to facts. A fact is one thing and a 
communication concerning that fact is an entirely differ-

See Magistrate’s opinion, 78-1 USTC T9277, p. 83,599: “The responses 
to the questionnaires and the notes of the interviews have been treated as 
confidential material and have not been disclosed to anyone except 
Mr. Thomas and outside counsel ”
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ent thing. The client cannot be compelled to answer the 
question, ‘What did you say or write to the attorney?’ 
but may not refuse to disclose any relevant fact within 
his knowledge merely because he incorporated a state-
ment of such fact into his communication to his at-
torney.” Philadelphia v. Westinghouse Electric Corp., 
205 F. Supp. 830, 831 (ED Pa. 1962).

See also Diversified Industries, 572 F. 2d, at 611; State ex rel. 
Dudek v. Circuit Court, 34 Wis. 2d 559, 580, 150 N. W. 2d 
387, 399 (1967) (“the courts have noted that a party cannot 
conceal a fact merely by revealing it to his lawyer”). Here 
the Government was free to question the employees who com-
municated with Thomas and outside counsel. Upjohn has 
provided the IRS with a list of such employees, and the IRS 
has already interviewed some 25 of them. While it would 
probably be more convenient for the Government to secure 
the results of petitioner’s internal investigation by simply 
subpoenaing the questionnaires and notes taken by peti-
tioner’s attorneys, such considerations of convenience do not 
overcome the policies served by the attorney-client privilege. 
As Justice Jackson noted in his concurring opinion in Hick-
man n . Taylor, 329 U. S., at 516: “Discovery was hardly in-
tended to enable a learned profession to perform its func-
tions ... on wits borrowed from the adversary.”

Needless to say, we decide only the case before us, and do 
not undertake to draft a set of rules which should govern 
challenges to investigatory subpoenas. Any such approach 
would violate the spirit of Federal Rule of Evidence 501. 
See S. Rep. No. 93-1277, p. 13 (1974) (“the recognition of a 
privilege based on a confidential relationship . . . should be 
determined on a case-by-case basis”); Trammel, 445 U. S., at 
47; United States v. Gillock, 445 U. S. 360, 367 (1980). 
While such a “case-by-case” basis may to some slight extent 
undermine desirable certainty in the boundaries of the attor-
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ney-client privilege, it obeys the spirit of the Rules. At the 
same time we conclude that the narrow “control group test” 
sanctioned by the Court of Appeals in this case cannot, con-
sistent with “the principles of the common law as . . . inter-
preted ... in the light of reason and experience,” Fed. Rule 
Evid. 501, govern the development of the law in this area.

Ill
Our decision that the communications by Upjohn employees 

to counsel are covered by the attorney-client privilege dis-
poses of the case so far as the responses to the questionnaires 
and any notes reflecting responses to interview questions 
are concerned. The summons reaches further, however, and 
Thomas has testified that his notes and memoranda of inter-
views go beyond recording responses to his questions. App. 
27a—28a, 91a—93a. To the extent that the material subject 
to the summons is not protected by the attorney-client priv-
ilege as disclosing communications between an employee and 
counsel, we must reach the ruling by the Court of Appeals 
that the work-product doctrine does not apply to summonses 
issued under 26 U. S. C. § 7602?

The Government concedes, wisely, that the Court of Ap-
peals erred and that the work-product doctrine does apply to 
IRS summonses. Brief for Respondents 16, 48. This doc-
trine was announced by the Court over 30 years ago in Hick-
man v. Taylor, 329 U. 8. 495 (1947). In that case the Court 
rejected “an attempt, without purported necessity or justifi-
cation, to secure written statements, private memoranda and 
personal recollections prepared or formed by an adverse 
party’s counsel in the course of his legal duties.” Id., at 510. 
The Court noted that “it is essential that a lawyer work with

6 The following discussion will also be relevant to counsel’s notes and 
memoranda of interviews with the seven former employees should it be 
determined that the attorney-client privilege does not apply to them, See 
m 3, supra.



398 OCTOBER TERM, 1980

Opinion of the Court 449U.S.

a certain degree of privacy” and reasoned that if discovery of 
the material sought were permitted

“much of what is now put down in writing would remain 
unwritten. An attorney’s thoughts, heretofore inviolate, 
would not be his own. Inefficiency, unfairness and sharp 
practices would inevitably develop in the giving of legal 
advice and in the preparation of cases for trial. The 
effect on the legal profession would be demoralizing. 
And the interests of the clients and the cause of justice 
would be poorly served.” Id., at 511.

The “strong public policy” underlying the work-product doc-
trine was reaffirmed recently in United States v. Nobles, 422 
U. S. 225, 236-240 (1975), and has been substantially in-
corporated in Federal Rule of Civil Procedure 26(b)(3).7 

As we stated last Term, the obligation imposed by a tax 
summons remains “subject to the traditional privileges and 
limitations.” United States v. Euge, 444 U. S. 707, 714 
(1980). Nothing in the language of the IRS summons pro-
visions or their legislative history suggests an intent on the 
part of Congress to preclude application of the work-product 
doctrine. Rule 26 (b)(3) codifies the work-product doctrine, 
and the Federal Rules of Civil Procedure are made applicable

7 This provides, in pertinent part:
“[A] party may obtain discovery of documents and tangible things other-
wise discoverable under subdivision (b)(1) of this rule and prepared in 
anticipation of litigation or for trial by or for another party or by or for 
that other party’s representative (including his attorney, consultant, 
surety, indemnitor, insurer, or agent) only upon a showing that the party 
seeking discovery has substantial need of the materials in the preparation 
of his case and that he is unable without undue hardship to obtain the sub-
stantial equivalent of the materials by other means. In ordering discovery 
of such materials when the required showing has been made, the court 
shall protect against disclosure of the mental impressions, conclusions, 
opinions, or legal theories of an attorney or other representative of a party 
concerning the litigation.”
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to summons enforcement proceedings by Rule 81 (a)(3). 
See Donaldson v. United States, 400 U. S. 517, 528 (1971). 
While conceding the applicability of the work-product doc-
trine, the Government asserts that it has made a sufficient 
showing of necessity to overcome its protections. The Mag-
istrate apparently so found, 78-1 USTC IT 9277, p. 83,605. 
The Government relies on the following language in Hickman:

“We do not mean to say that all written materials ob-
tained or prepared by an adversary’s counsel with an 
eye toward litigation are necessarily free from discovery 
in all cases. Where relevant and nonprivileged facts 
remain hidden in an attorney’s file and where production 
of those facts is essential to the preparation of one’s case, 
discovery may properly be had. . . . And production 
might be justified where the witnesses are no longer avail-
able or can be reached only with difficulty.” 329 U. S 
at 511.

The Government stresses that interviewees are scattered across 
the globe and that Upjohn has forbidden its employees to an-
swer questions it considers irrelevant. The above-quoted 
language from Hickman, however, did not apply to “oral 
statements made by witnesses . . . whether presently in the 
form of [the attorney’s] mental impressions or memoranda.” 
Id., at 512. As to such material the Court did “not believe 
that any showing of necessity can be made under the circum-
stances of this case so as to justify production. ... If there 
should be a rare situation justifying production of these mat-
ters, petitioner’s case is not of that type.” Id., at 512-513. 
See also Nobles, supra, at 252—253 (White , J., concurring), 
Forcing an attorney to disclose notes and memoranda of 
witnesses’ oral statements is particularly disfavored because 
it tends to reveal the attorney’s mental processes, 329 U. S., 
at 513 ( what he saw fit to write down regarding witnesses’ 
remarks”); id., at 516-517 (“the statement would be his [the 
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attorney’s] language, permeated with his inferences”) (Jack- 
son, J., concurring).8

Rule 26 accords special protection to work product revealing 
the attorney’s mental processes. The Rule permits disclosure 
of documents and tangible things constituting attorney work 
product upon a showing of substantial need and inability to 
obtain the equivalent without undue hardship. This was the 
standard applied by the Magistrate, 78-1 USTC fl 9277, p. 
83,604. Rule 26 goes on, however, to state that “[i]n order-
ing discovery of such materials when the required showing 
has been made, the court shall protect against disclosure of 
the mental impressions, conclusions, opinions or legal theories 
of an attorney or other representative of a party concerning 
the litigation.” Although this language does not specifically 
refer to memoranda based on oral statements of witnesses, 
the Hickman court stressed the danger that compelled disclo-
sure of such memoranda would reveal the attorney’s mental 
processes. It is clear that this is the sort of material the 
draftsmen of the Rule had in mind as deserving special pro-
tection. See Notes of Advisory Committee on 1970 Amend-
ment to Rules, 28 U. S. C. App., p. 442 (“The subdivision . . . 
goes on to protect against disclosure the mental impressions, 
conclusions, opinions, or legal theories ... of an attorney 
or other representative of a party. The Hickman opinion 
drew special attention to the need for protecting an attorney 
against discovery of memoranda prepared from recollection 
of oral interviews. The courts have steadfastly safeguarded 
against disclosure of lawyers’ mental impressions and legal 
theories . . .”).

8 Thomas described his notes of the interviews as containing “what I 
considered to be the important questions, the substance of the responses to 
them, my beliefs as to the importance of these, my beliefs as to how they 
related to the inquiry, my thoughts as to how they related to other ques-
tions. In some instances they might even suggest other questions that I 
would have to ask or things that I needed to find elsewhere.” 78-1 USTC 
T9277, p. 83,599.
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Based on the foregoing, some courts have concluded that 
no showing of necessity can overcome protection of work 
product which is based on oral statements from witnesses. 
See, e. g., In re Grand Jury Proceedings, 473 F. 2d 840, 848 
(CAS 1973) (personal recollections, notes, and memoranda 
pertaining to conversation with witnesses); In re Grand Jury 
Investigation, 412 F. Supp. 943, 949 (ED Pa. 1976) (notes of 
conversation with witness “are so much a product of the 
lawyer s thinking and so little probative of the witness’s 
actual words that they are absolutely protected from disclo-
sure”). Those courts declining to adopt an absolute rule 
have nonetheless recognized that such material is entitled to 
special protection. See, e. g., In re Grand Jury Investigation, 
599 F. 2d 1224, 1231 (CA3 1979) (“special considerations . . . 
must shape any ruling on the discoverability of interview 
memoranda . . . ; such documents will be discoverable only in 
a rare situation’ ”); cf. In re Grand Jury Subpoena, 599 F 
2d 504, 511-512 (CA2 1979).

We do not decide the issue at this time. It is clear that the 
Magistrate applied the wrong standard when he concluded 
that the Government had made a sufficient showing of neces-
sity to overcome the protections of the work-product doc-
trine. The Magistrate applied the “substantial need” and 
“without undue hardship” standard articulated in the first 
part of Rule 26 (b)(3). The notes and memoranda sought 
by the Government here, however, are work product based on 
oral statements. If they reveal communications, they are, 
in this case, protected by the attorney-client privilege. To 
the extent they do not reveal communications, they reveal 
the attorneys mental processes in evaluating the communica-
tions. As Rule 26 and Hickman make clear, such work 
product cannot be disclosed simply on a showing of sub-
stantial need and inability to obtain the equivalent without 
undue hardship.

While we are not prepared at this juncture to say that such 
material is always protected by the work-product rule, we 
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think a far stronger showing of necessity and unavailability 
by other means than was made by the Government or applied 
by the Magistrate in this case would be necessary to compel 
disclosure. Since the Court of Appeals thought that the 
work-product protection was never applicable in an enforce-
ment proceeding such as this, and since the Magistrate whose 
recommendations the District Court adopted applied too 
lenient a standard of protection, we think the best procedure 
with respect to this aspect of the case would be to reverse 
the judgment of the Court of Appeals for the Sixth Circuit 
and remand the case to it for such further proceedings in 
connection with the work-product claim as are consistent with 
this opinion.

Accordingly, the judgment of the Court of Appeals is re-
versed, and the case remanded for further proceedings.

It is so ordered.

Chief  Justic e Burger , concurring in part and concurring 
in the judgment.

I join in Parts I and III of the opinion of the Court and in 
the judgment. As to Part II, I agree fully with the Court’s 
rejection of the so-called “control group” test, its reasons for 
doing so, and its ultimate holding that the communications 
at issue are privileged. As the Court states, however, “if 
the purpose of the attorney-client privilege is to be served, 
the attorney and client must be able to predict with some 
degree of certainty whether particular discussions will be pro-
tected.” Ante, at 393. For this very reason, I believe that 
we should articulate a standard that will govern similar cases 
and afford guidance to corporations, counsel advising them, 
and federal courts.

The Court properly relies on a variety of factors in con-
cluding that the communications now before us are privileged. 
See ante, at 394-395. Because of the great importance of the 
issue, in my view the Court should make clear now that, as a
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general rule, a communication is privileged at least when, as 
here, an employee or former employee speaks at the direction 
of the management with an attorney regarding conduct or 
proposed conduct within the scope of employment. The 
attorney must be one authorized by the management to in-
quire into the subject and must be seeking information to 
assist counsel in performing any of the following functions: 
(a) evaluating whether the employee's conduct has bound 
or would bind the corporation; (b) assessing the legal con-
sequences, if any, of that conduct; or (c) formulating appro-
priate legal responses to actions that have been or may be 
taken by others with regard to that conduct. See, e. g., Di-
versified Industries, Inc. v. Meredith, 572 F. 2d 596," 609 
(CA8 1978) (en banc); Harper & Row Publishers, Inc. v. 
Decker, 423 F. 2d 487, 491^92 (CA7 1970), aff’d by an 
equally divided Court, 400 U. S. 348 (1971); Duplan Corp. v. 
Deering Milliken, Inc., 397 F. Supp. 1146, 1163-1165 (SC 
1974). Other communications between employees and cor-
porate counsel may indeed be privileged—as the petitioners 
and several amici have suggested in their proposed formula-
tions* —but the need for certainty does not compel us now 
to prescribe all the details of the privilege in this case.

Nevertheless, to say we should not reach all facets of the 
privilege does not mean that we should neglect our duty to 
provide guidance in a case that squarely presents the question 
m a traditional adversary context. Indeed, because Federal 
Rule of Evidence 501 provides that the law of privileges 
“shall be governed by the principles of the common law as 
they may be interpreted by the courts of the United States 
in the light of reason and experience,” this Court has a spe-
cial duty to clarify aspects of the law of privileges properly

*See Brief for Petitioners 21-23, and n. 25; Brief for American Bar 
Association as Amicus Curiae 5-6, and n. 2; Brief for American College 
of Trial Lawyers and 33 Law Firms as Amici Curiae 9-10, and n. 5.
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before us. Simply asserting that this failure “may to some 
slight extent undermine desirable certainty,” ante, at 396, 
neither minimizes the consequences of continuing uncertainty 
and confusion nor harmonizes the inherent dissonance of 
acknowledging that uncertainty while declining to clarify it 
within the frame of issues presented.
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MARISCAL v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 80-5618. Decided January 19, 1981

Held: The Court of Appeals’ judgment affirming, on the basis of the 
“concurrent sentence” doctrine, petitioner’s mail fraud convictions—the 
court having also affirmed, on the merits, his convictions for another 
offense—is vacated, and the case is remanded for reconsideration of the 
applicability of the “concurrent sentence” doctrine, since the Solicitor 
General conceded in this Court that the mail fraud convictions were 
invalid.

Certiorari granted; 626 F. 2d 868, vacated in part and remanded.

Per  Curiam .
This case arises on a petition for certiorari to the United 

States Court of Appeals for the Ninth Circuit, which affirmed 
petitioner’s conviction on 10 counts of interstate transporta-
tion of property obtained by fraud, in violation of 18 U. S. C. 
§ 2314, and on 12 counts of mail fraud, in violation of 18 
U. S. C. § 1341. 626 F. 2d 868. The court affirmed the inter-
state transportation convictions on the merits, and declined to 
address the “rather complex issues” presented by the mail 
fraud convictions, invoking the discretionary “concurrent sen-
tence” doctrine. App. to Pet. for Cert. 6-7; see Barnes v. 
United States, 412 U. S. 837, 848, n. 16 (1973); Benton v. 
Maryland, 395 U. S. 784, 787-793 (1969). In light of the 
Solicitor General’s concession in this Court that the mail fraud 
convictions were invalid, Memorandum in Opposition 4-5, we 
grant the motion of petitioner for leave to proceed in forma 
pauperis, grant certiorari, vacate the judgment of the Ninth 
Circuit affirming the mail fraud convictions, and remand for 
reconsideration of the applicability of the “concurrent sen-
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fence” doctrine to a conviction conceded by the United States 
to be erroneous.

It is so ordered.

Justi ce  White  dissents, essentially for the reasons stated 
by Justice  Rehnqu ist  in his dissenting opinion.

Justi ce  Rehnquist , dissenting.
There is a certain irony in the fact that I authored for the 

Court the opinion in United States v. Maze, 414 U. S. 395 
(1974), which affirmed an opinion written by the present 
Solicitor General when he was a judge for the Court of 
Appeals for the Sixth Circuit reversing certain mail fraud 
convictions. Nonetheless, I think that a more important 
principle is at stake here than whether or not the mail fraud 
convictions are proper. That larger issue is whether this 
Court should mechanically accept any suggestion from the 
Solicitor General that a decision rendered in favor of the Gov-
ernment by a United States Court of Appeals was in error, 
and vacate the conviction and request that the Government 
present its “confession of error” to the Court of Appeals which 
it had earlier persuaded to affirm the conviction.

One may freely concede that with 93 United States At-
torneys and 11 Courts of Appeals, there will be differing views 
as between prosecutors, as well as between prosecutors and 
courts, as to legal issues presented in criminal cases. But the 
Executive is one branch of the Government, and the Judiciary 
another. The Office of the Solicitor General, while having 
earned over the years a reputation for ability and expertise 
in presenting the Government’s claims to this Court, is none-
theless a part of the Executive Branch of the Federal Gov-
ernment, not of the Judicial Branch. I think it ill behooves 
this Court to defer to the Solicitor General’s suggestion that 
a Court of Appeals may have been in error after another 
representative of the Executive Branch and the Justice De-
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partment has persuaded the Court of Appeals to reach the 
result which it did.

The Office of the Solicitor General may be quite faithfully 
performing its obligations under our system by calling our 
attention to what it perceives to be errors in the decisions of 
the courts of appeals. But I harbor serious doubt that our 
adversary system of justice is well served by this Court’s 
practice of routinely vacating judgments which the Solicitor 
General questions without any independent examination of 
the merits on our own. With the increasing caseloads of all 
federal courts, there is a natural temptation to “pass the 
buck” to some other court if that is possible. Congress has 
given us discretionary jurisdiction to deny certiorari if we 
do not wish to grant plenary consideration to a particular 
case, a benefit that other federal courts do not share, but 
it has not to my knowledge moved the Office of the Solicitor 
General from the Executive Branch of the Federal Govern-
ment to the Judicial Branch. Until it does, I think we are 
bound by our oaths either to examine independently the 
merits of a question presented for review on certiorari, or in 
the exercise of our discretion to deny certiorari. Because 
the Court exercises neither of these alternatives here, I 
dissent.
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UNITED STATES v. CALIFORNIA

ON BILL IN EQUITY

No. 5, Orig. Decided June 23, 1947, May 17, 1965, May 15, 1978, and 
June 9, 1980—Order and decree entered October 27, 1947—Supplemental 
decree entered January 31, 1966—Second supplemental decree entered 
June 13, 1977—Third supplemental decree entered November 27, 1978— 
Fourth supplemental decree entered January 19, 1981

Fourth supplemental decree is entered.
Opinions reported: 332 U. S. 19, 381 U. S. 139, 436 U. S. 32, 447 U. S. 1; 

order and decree reported: 332 U. S. 804; supplemental decree reported: 
382 U. S. 448; second supplemental decree reported: 432 U. S. 40; 
third supplemental decree reported: 439 U. S. 30.

FOURTH SUPPLEMENTAL DECREE

IT IS ORDERED, ADJUDGED, AND DECREED that 
the Decree of October 27, 1947 (332 U. S. 804), and the Sup-
plemental Decrees heretofore entered in this cause on Janu-
ary 31, 1966 (382 U. S. 448), June 13, 1977 (432 U. S. 40), 
and November 27, 1978 (439 U. S. 30), be, and the same 
hereby are further supplemented as follows:

1. The inland waters of the Port of San Pedro include those 
waters enclosed by a straight line from the eastern end of the 
Long Beach breakwater (NOS Chart 18749, 33°43'23" N., 
118°08'10" W.) to the seaward end of the east jetty of Ana-
heim Bay (NOS Chart 18749, 33°43'36" N., 118°05'57" W.).

2. The inland waters of San Diego Bay are those enclosed 
by a straight line from the seaward end of Point Loma (NOS 
Chart 18772, 32°39'46" N., 117°14'29" W.) to the point at 
which the line of mean lower low water intersects with the 
southern seaward end of the entire Zuniga jetty (NOS Chart 
18772, 32°40'00.5" N., 117°13'19" W.).

3. The following artificial structures do not form part of 
the coastline of California for purposes of establishing the 
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federal-state boundary line under the Submerged Lands Act, 
43 U. S. C. § 1301 et seq.:

a. The Sharp Beach pier (NOS Chart 18685, 37°38'00" N. 
122°29'41" W.);

b. The Morro Strand pier (NOS Chart 18703, 35°24'- 
38.4" N., 120°52'31.9" W.);

c. The Port Orford pier (NOS Chart 18721, 34°28'09.6" 
N., 120°13'38.8" W.);

d. The Ellwood pier (NOS Chart 18721, 34°25'39" N., 
119°55'20" W.);

e. The Santa Barbara Biltmore Hotel pier (NOS Chart 
18725, 34°24'59.4" N., 119°38'30" W.);

f. The Carpinteria pier (NOS Chart 18725, 34°23'06" N. 
119°30'4.6" W.);

g. The Punta Gorda causeway and Rincon Island (NOS 
Chart 18725, 34°20'48.1" N., 119°26'39" W.);

h. The Venice pier (NOS Chart 18744, 30°59'06" N., 
118°28'35" W.);

i. The Manhattan Beach pier (NOS Chart 18744, 33°- 
53'00" N., 118°24'48.2" W.);

j. The Hermosa Beach pier (NOS Chart 18744, 33°51'- 
40.2" N., 118°24'16.9" W.);

k. The Huntington Beach pier (NOS Chart 18740, 33°- 
09'14" N., 118°00'21" W.);

1. The Newport Beach pier (NOS Chart 18754, 33°36'- 
22.0" N., 117°55'49.6" W.) ;

m. The Balboa Beach pier (NOS Chart 18754, 33°35'54.4" 
N., 117°54'01.1" W.);

n. The Oceanside pier (NOS Chart 18740, 33°11'29.4" N., 
117°23'18" W.);

o. The Ocean Beach pier (NOS Chart 18754, 32°44'- 
58.5" N., 117°15'30.5" W.); and

p. The Imperial Beach pier (NOS Chart 18772, 32°34'- 
46.6" N., 117°08'08.0" W.).
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4. The parties having paid their own costs and having con-
tributed equally to a fund for expenses of the Special Master, 
any amounts remaining in said fund after deduction of all 
expenses by the Special Master shall be divided equally and 
returned to each party by the Special Master.

5. The Court retains jurisdiction to entertain further pro-
ceedings, enter such orders, and issue such writs as may from 
time to time be deemed necessary or advisable to give proper 
force and effect to this decree or to effectuate the rights of 
the parties in the premises.

Justi ce  Marsh all  took no part in the consideration or de-
cision of this order.
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UNITED STATES v. CORTEZ et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 79-404. Argued December 1, 1980—Decided January 21, 1981

Based on their discovery of sets of distinctive human footprints in the 
desert, Border Patrol officers deduced that on a number of occasions 
groups of from 8 to 20 persons had been guided by a person, whom they 
designated “Chevron,” from Mexico across an area of desert in Arizona, 
known to be heavily trafficked by aliens illegally entering the country. 
These groups of aliens proceeded to an isolated point on a road to be 
picked up by a vehicle; the officers deduced the vehicle probably ap-
proached from the east and returned to the east after the pickup. They 
also surmised, based on the times when the distinctive tracks were 
discovered, that “Chevron” generally traveled on clear nights during or 
near weekends, and arrived at the pickup point between 2 a. m. and 
6 a. m. On the basis of this information, the officers stationed them-
selves at a point east of the probable pickup point on a night when 
they believed there was a strong possibility that “Chevron” would be 
smuggling aliens. The officers observed a pickup truck with a camper 
shell suitable for carrying sizable groups pass them heading west and 
then observed the same vehicle return within the estimated time for 
making a round trip to the pickup point. The officers stopped the 
vehicle, which was being driven by respondent Cortez and in which 
respondent Hernandez-Loera, who was wearing shoes with soles match-
ing the distinctive “chevron” shoeprint, was a passenger. Cortez volun-
tarily opened the door of the camper and the officers then discovered 
illegal aliens. Prior to trial on charges of transporting illegal aliens, 
respondents sought to suppress the evidence of the presence of the 
aliens discovered as a result of the stopping of their vehicle, contending 
that the officers did not have adequate cause to make the investigative 
stop. The District Court denied the motion, and respondents were 
convicted. The Court of Appeals reversed, holding that the officers 
lacked a sufficient basis to justify stopping the vehicle and thus respond-
ents’ Fourth Amendment rights were violated.

Held: The objective facts and circumstantial evidence justified the inves-
tigative stop of respondents’ vehicle. Pp. 417-422.

(a) In determining what cause is sufficient to authorize police to stop 
a person, the totality of the circumstances—the whole picture—must 
be taken into account. Based upon that whole picture the detaining 
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officers must have a particularized and objective basis for suspecting 
the particular person stopped of criminal activity. The process of as-
sessing all of the circumstances does not deal with hard certainties, but 
with probabilities, and the evidence collected must be weighed as under-
stood by those versed in the field of law enforcement. Also, the process 
must raise a suspicion that the particular individual being stopped is 
engaged in wrongdoing. Pp. 417-418.

(b) This case implicates all of these principles—especially the impera-
tive of recognizing that, when used by trained law enforcement officers, 
objective facts, meaningless to the untrained, allow for permissible de-
ductions from such facts to afford a legitimate basis for suspicion of a 
particular person and action on that suspicion. Pp. 418-421.

(c) The intrusion upon privacy associated with this stop was limited 
and “reasonably related in scope to the justification for [its] initiation.” 
Terry v. Ohio, 392 U. S. 1, 29. Based upon the whole picture, the 
officers, as experienced Border Patrol agents, could reasonably surmise 
that the particular vehicle they stopped was engaged in criminal activity. 
Pp. 421-422.

595 F. 2d 505, reversed.

Bur ge r , C. J., delivered the opinion of the Court, in which Bre nn an , 
Whi te , Bla ck mun , Powe ll , Reh nq ui st , and Stev en s , J J., joined. 
Ste wa rt , J., filed an opinion concurring in the result, post, p. 422. Mar -
sh al l , J., concurred in the judgment.

Barbara E. Etkind argued the cause for the United States. 
With her on the briefs were Solicitor General McCree, Assist-
ant Attorney General Heymann, Deputy Solicitor General 
Frey, William G. Otis, and John C. Winkfield.

S. Jeffrey Minker argued the cause and filed a brief for 
respondent Cortez.

Bernardo P. Velasco argued the cause for respondent 
Hernandez-Loera. With him on the brief was Thomas W. 
O’ Toole.

Chief  Justi ce  Burger  delivered the opinion of the Court.
We granted certiorari, 447 U. S. 904, to consider whether 

objective facts and circumstantial evidence suggesting that 
a particular vehicle is involved in criminal activity may pro-
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vide a sufficient basis to justify an investigative stop of that 
vehicle.

I
Late in 1976, Border Patrol officers patrolling a sparsely 

populated section of southern central Arizona found human 
footprints in the desert. In time, other sets of similar foot-
prints were discovered in the same area. From these sets 
of footprints, it was deduced that, on a number of occasions, 
groups of from 8 to 20 persons had walked north from the 
Mexican border, across 30 miles of desert and mountains, 
over a fairly well-defined path, to an isolated point on High-
way 86, an east-west road running roughly parallel to the 
Mexican border.

Officers observed that one recurring shoeprint bore a distinc-
tive and repetitive V-shaped or chevron design. Because the 
officers knew from recorded experience that the area through 
which the groups passed was heavily trafficked by aliens ille-
gally entering the country from Mexico, they surmised that a 
person, to whom they gave the case-name “Chevron,” was guid-
ing aliens illegally into the United States over the path 
marked by the tracks to a point where they could be picked 
up by a vehicle.

The tracks led into or over obstacles that would have been 
avoided in daylight. From this, the officers deduced that 
“Chevron” probably led his groups across the border and to 
the pickup point at night. Moreover, based upon the times 
when they had discovered the distinctive sets of tracks, they 
concluded that “Chevron” generally traveled during or near 
weekends and on nights when the weather was clear.

Their tracking disclosed that when “Chevron’s” groups 
came within 50 to 75 yards of Highway 86, they turned right 
and walked eastward, parallel to the road. Then, approxi-
mately at highway milepost 122, the tracks would turn north 
and disappear at the road. From this pattern, the officers 
concluded that the aliens very likely were picked up by a ve- 
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hide—probably one approaching from the east, for after a 
long overland march the group was most likely to walk parallel 
to the highway toward the approaching vehicle. The officers 
also concluded that, after the pickup, the vehicle probably 
returned to the east, because it was unlikely that the group 
would be walking away from its ultimate destination.

On the Sunday night of January 30-31, 1977, Officers Gray 
and Evans, two Border Patrolmen who had been pursuing 
the investigation of “Chevron,” were on duty in the Casa 
Grande area. The latest set of observed “Chevron” tracks 
had been made on Saturday night, January 15-16. January 
30-31 was the first clear night after three days of rain. For 
these reasons, Gray and Evans decided there was a strong 
possibility that “Chevron” would lead aliens from the border 
to the highway that night.

The officers assumed that, if “Chevron” did conduct a group 
that night, he would not leave Mexico until after dark, that 
is, about 6 p. m. They knew from their experience that 
groups of this sort, traveling on foot, cover about two and a 
half to three miles an hour. Thus, the 30-mile journey would 
take from 8 to 12 hours. From this, the officers calculated 
that “Chevron” and his group would arrive at Highway 86 
somewhere between 2 a. m. and 6 a. m. on January 31.

About 1 a. m., Gray and Evans parked their patrol car on 
an elevated location about 100 feet off Highway 86 at mile-
post 149, a point some 27 miles east of milepost 122. From 
their vantage point, the officers could observe the Altar Val-
ley, an adjoining territory they had been assigned to watch 
that night, and they also could see vehicles passing on High-
way 86. They estimated that it would take approximately 
one hour and a half for a vehicle to make a round trip from 
their vantage point to milepost 122. Working on the hy-
pothesis that the pickup vehicle approached milepost 122 
from the east and thereafter returned to its starting point, 
they focused upon vehicles that passed them from the east 
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and, after about one hour and a half, passed them returning 
to the east.

Because “Chevron” appeared to lead groups of between 8 
and 20 aliens at a time, the officers deduced that the pickup 
vehicle would be one that was capable of carrying that large a 
group without arousing suspicion. For this reason, and be-
cause they knew that certain types of vehicles were commonly 
used for smuggling sizable groups of aliens, they decided to 
limit their attention to vans, pickup trucks, other small trucks, 
campers, motor homes, and similar vehicles.

Traffic on Highway 86 at milepost 149 was normal on 
the night of the officers’ surveillance. In the 5-hour pe-
riod between 1 a. m. and 6 a. m., 15 to 20 vehicles passed 
the officers heading west, toward milepost 122. Only two of 
them—both pickup trucks with camper shells—were of the 
kind that the officers had concluded “Chevron” would likely 
use if he was to carry aliens that night. One, a distinctively 
colored pickup truck with a camper shell, passed for the first 
time at 4:30 a. m. Officer Gray was able to see and record 
only a partial license number, “GN 88—J’1 At 6:12 a. m., 
almost exactly the estimated one hour and a half later, a 
vehicle looking like this same pickup passed them again, this 
time heading east.

The officers followed the pickup and were satisfied from 
its license plate, “GN 8804,” that it was the same vehicle 
that had passed at 4:30 a. m. At that point, they flashed 
their police lights and intercepted the vehicle. Respondent 
Jesus Cortez was the driver and owner of the pickup; re-
spondent Pedro Hernandez-Loera was sitting in the passen-
ger’s seat. Hernandez-Loera was wearing shoes with soles 
matching the distinctive “chevron” shoeprint.

The officers identified themselves and told Cortez they were 
conducting an immigration check. They asked if he was 

1The second camper passed them 15 or 20 minutes later. As far as 
the record shows, it did not return.
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carrying any passengers in the camper. Cortez told them 
he had picked up some hitchhikers, and he proceeded to open 
the back of the camper. In the camper, there were six illegal 
aliens. The officers then arrested the respondents.

Cortez and Hernandez-Loera were charged with six counts 
of transporting illegal aliens in violation of 8 U. S. C. § 1324 
(a). By pretrial motion, they sought to suppress the evi-
dence obtained by Officers Gray and Evans as a result of 
stopping their vehicle. They argued that the officers did not 
have adequate cause to make the investigative stop. The 
District Court denied the motion. A jury found the respond-
ents guilty as charged. They were sentenced to concurrent 
prison terms of five years on each of six counts. In addition, 
Hernandez-Loera was fined $12,000.

A divided panel of the Court of Appeals for the Ninth Cir-
cuit reversed, holding that the officers lacked a sufficient basis 
to justify the stop of the pickup. 595 F. 2d 505 (1979). 
That court recognized that United States v. Brignoni-Ponce, 
422 U. S. 873 (1975), provides a standard governing investi-
gative stops of the kind involved in this case, stating:

“The quantum of cause necessary in . . . cases [like 
this one] was established ... in United States v. Brig-
noni-Ponce .... ‘[O]fficers on roving patrol may stop 
vehicles only if they are aware of specific articulable 
facts, together with rational inferences from those facts, 
that reasonably warrant suspicion that the vehicles con-
tain aliens who may be illegally in the country.’ ” 595 
F. 2d, at 507 (quoting United States v. Brignoni-Ponce, 
supra, at 884) (citations omitted).

The court also recognized that “the ultimate question on ap-
peal is whether the trial judge’s finding that founded suspicion 
was present here was clearly erroneous.” 595 F. 2d, at 507. 
Here, because, in the view of the facts of the two judges con-
stituting the majority, “[t]he officers did not have a valid 
basis for singling out the Cortez vehicle,” id., at 508, and be-
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cause the circumstances admitted “far too many innocent 
inferences to make the officers’ suspicions reasonably war-
ranted,” ibid., the panel concluded that the stop of Cortez’ 
vehicle was a violation of the respondents’ rights under the 
Fourth Amendment. In dissent, Judge Chambers was per-
suaded that Brignoni-Ponce recognized the validity of per-
mitting an officer to assess the facts in light of his past 
experience.

II
A

The Fourth Amendment applies to seizures of the person, 
including brief investigatory stops such as the stop of the 
vehicle here. Reid v. Georgia, 448 U. S. 438, 440 (1980); 
United States v. Brignoni-Ponce, supra, at 878; Davis v. Mis-
sissippi, 394 IT. S. 721 (1969); Terry v. Ohio, 392 U. S. 1, 
16-19 (1968). An investigatory stop must be justified by 
some objective manifestation that the person stopped is, or 
is about to be, engaged in criminal activity.2 Brown v. 
Texas, 443 U. S. 47, 51 (1979); Delaware v. Prouse, 440 U. S. 
648, 661 (1979); United States v. Brignoni-Ponce, supra, at 
884; Adams v. Williams, 407 IL S. 143, 146-149 (1972); 
Terry n . Ohio, supra, at 16-19.

Courts have used a variety of terms to capture the elusive 
concept of what cause is sufficient to authorize police to stop 
a person. Terms like “articulable reasons” and “founded 
suspicion” are not self-defining; they fall short of providing 
clear guidance dispositive of the myriad factual situations 
that arise. But the essence of all that has been written is 
that the totality of the circumstances—the whole picture— 
must be taken into account. Based upon that whole picture 
the detaining officers must have a particularized and objective 
basis for suspecting the particular person stopped of criminal 

2 Of course, an officer may stop and question a person if there are reason-
able grounds to believe that person is wanted for past criminal conduct.
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activity. See, e. g., Brown v. Texas, supra, at 51; United 
States v. Brignoni-Ponce, supra, at 884.

The idea that an assessment of the whole picture must 
yield a particularized suspicion contains two elements, each 
of which must be present before a stop is permissible. First, 
the assessment must be based upon all of the circumstances. 
The analysis proceeds with various objective observations, 
information from police reports, if such are available, and 
consideration of the modes or patterns of operation of cer-
tain kinds of lawbreakers. From these data, a trained officer 
draws inferences and makes deductions—inferences and de-
ductions that might well elude an untrained person.

The process does not deal with hard certainties, but with 
probabilities. Long before the law of probabilities was artic-
ulated as such, practical people formulated certain common-
sense conclusions about human behavior; jurors as factfinders 
are permitted to do the same—and so are law enforcement 
officers. Finally, the evidence thus collected must be seen and 
weighed not in terms of library analysis by scholars, but as 
understood by those versed in the field of law enforcement.

The second element contained in the idea that an assess-
ment of the whole picture must yield a particularized sus-
picion is the concept that the process just described must 
raise a suspicion that the particular individual being stopped 
is engaged in wrongdoing. Chief Justice Warren, speaking 
for the Court in Terry v. Ohio, supra, said that “[t]his de-
mand for specificity in the information upon which police 
action is predicated is the central teaching of this Court's 
Fourth Amendment jurisprudence” Id., at 21, n. 18 (em-
phasis added). See also Brown v. Texas, supra, at 51; Dela-
ware v. Prouse, supra, at 661-663; United States n . Brignoni- 
Ponce, supra, at 884.

B
This case portrays at once both the enormous difficulties of 

patrolling a 2,000-mile open border and the patient skills 
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needed by those charged with halting illegal entry into this 
country. It implicates all of the principles just discussed— 
especially the imperative of recognizing that, when used by 
trained law enforcement officers, objective facts, meaningless 
to the untrained, can be combined with permissible deductions 
from such facts to form a legitimate basis for suspicion of a 
particular person and for action on that suspicion. We see 
here the kind of police work often suggested by judges and 
scholars as examples of appropriate and reasonable means of 
law enforcement. Here, fact on fact and clue on clue af-
forded a basis for the deductions and inferences that brought 
the officers to focus on “Chevron.”

Of critical importance, the officers knew that the area was 
a crossing point for illegal aliens. They knew that it was 
common practice for persons to lead aliens through the desert 
from the border to Highway 86, where they could—by pre-
arrangement—be picked up by a vehicle. Moreover, based 
upon clues they had discovered in the 2-month period prior 
to the events at issue here, they believed that one such guide, 
whom they designated “Chevron,” had a particular pattern 
of operations.

By piecing together the information at their disposal, the 
officers tentatively concluded that there was a reasonable 
likelihood that “Chevron” would attempt to lead a group of 
aliens on the night of Sunday, January 30-31. Someone with 
chevron-soled shoes had led several groups of aliens in the 
previous two months, yet it had been two weeks since the 
latest crossing. “Chevron,” they deduced, was therefore due 
reasonably soon. “Chevron” tended to travel on clear week-
end nights. Because it had rained on the Friday and Satur-
day nights of the weekend involved here, Sunday was the 
only clear night of that weekend; the officers surmised it 
was therefore a likely night for a trip.

Once they had focused on that night, the officers drew upon 
other objective facts known to them to deduce a time frame 
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within which “Chevron” and the aliens were likely to arrive. 
From what they knew of the practice of those who smuggle 
aliens, including what they knew of “Chevron’s” previous ac-
tivities, they deduced that the border crossing and journey 
through the desert would probably be at night. They knew 
the time when sunset would occur at the point of the border 
crossing; they knew about how long the trip would take. 
They were thus able to deduce that “Chevron” would likely 
arrive at the pickup point on Highway 86 in the time frame 
between 2 a. m. and 6 a. m.

From objective facts, the officers also deduced the probable 
point on the highway—milepost 122—at which “Chevron” 
would likely rendezvous with a pickup vehicle. They deduced 
from the direction taken by the sets of “Chevron” footprints 
they had earlier discovered that the pickup vehicle would 
approach the aliens from, and return with them to, a point 
east of milepost 122. They therefore staked out a position 
east of milepost 122 (at milepost 149) and watched for ve-
hicles that passed them going west and then, approximately 
one and a half hours later, passed them again, this time going 
east.

From what they had observed about the previous groups 
guided by the person with “chevron” shoes, they deduced that 
“Chevron” would lead a group of 8 to 20 aliens. They there-
fore focused their attention on enclosed vehicles of that 
passenger capacity.

The analysis produced by Officers Gray and Evans can be 
summarized as follows: if, on the night upon which they 
believed “Cheyron” was likely to travel, sometime between 
2 a. m. and 6 a. m., a large enclosed vehicle was seen to make 
an east-west-east round trip to and from a deserted point 
(milepost 122) on a deserted road (Highway 86), the officers 
would stop the vehicle on the return trip. In a 4-hour period 
the officers observed only one vehicle meeting that descrip-
tion. And it is not surprising that when they stopped the 
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vehicle on its return trip it contained “Chevron” and several 
illegal aliens.3

C
The limited purpose of the stop in this case was to question 

the occupants of the vehicle about their citizenship and 
immigration status and the reasons for the round trip in a 
short timespan in a virtually deserted area. No search of 
the camper or any of its occupants occurred until after re-
spondent Cortez voluntarily opened the back door of the 
camper; thus, only the stop, not the search is at issue here. 
The intrusion upon privacy associated with this stop was 
limited and was “reasonably related in scope to the justifica-
tion for [its] initiation,” Terry v. Ohio, 392 U. S., at 29.

We have recently held that stops by the Border Patrol may 
be justified under circumstances less than those constituting 
probable cause for arrest or search. United States v. Brig-
noni-Ponce, 422 U. S., at 880.4 Thus, the test is not whether 
Officers Gray and Evans had probable cause to conclude that 
the vehicle they stopped would contain “Chevron” and a 
group of illegal aliens. Rather the question is whether, based 
upon the whole picture, they, as experienced Border Patrol 
officers, could reasonably surmise that the particular vehicle 

3 In United States v. Brignoni-Ponce, 422 U. S. 873, 884-885 (1975), the 
Court listed several factors to be considered as part of the totality of the 
circumstances in determining the existence vel non of a particularized sus-
picion in cases treating official attempts to stem the influx of illegal aliens 
into our country. Though the list did not purport to be exhaustive, it is 
noteworthy that several of the factors present here were recognized by 
Brignoni-Ponce as significant in this context; for example, information 
about recent border crossings and the type of vehicle involved.

4 The wide public interest in effective measures to prevent the entry 
of illegal aliens at the Mexican border has been cataloged by this Court. 
See, e. g., United States v. Ortiz, 422 U. S. 891, 899-914 (1975) (Bur ge r , 
C. J., concurring in judgment); United States v. Brignoni-Ponce, supra, 
at 878-879.
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they stopped was engaged in criminal activity. On this 
record, they could so conclude.

Reversed.

Justice  Mars hall  concurs in the judgment.

Just ice  Stewart , concurring in the result.
The Border Patrol officers in this case knew, or had ration-

ally deduced, that “Chevron” had repeatedly shepherded il-
legal aliens up from the border; that his treks had commonly 
ended early in the morning around milepost 122 on Highway 
86; that he usually worked on weekends; that he probably 
had made no trips for two weeks; and that trips were most 
likely when the weather was good. Knowing of this pattern, 
the officers could reasonably anticipate, even if they could not 
guarantee, the arrival of another group of aliens, led by 
Chevron, at milepost 122 on the first clear weekend night in 
late January 1977. Route 86 leads through almost uninhab-
ited country, so little traveled in the hours of darkness that 
only 15 to 20 westbound vehicles passed the police during the 
five hours they watched that Sunday night. Only two vehicles 
capacious enough to carry a sizable group of illegal aliens 
went by. One of those two vehicles not only drove past 
them, but returned in the opposite direction after just enough 
time had elapsed for a journey to milepost 122 and back. 
This nocturnal round trip into “desolate desert terrain” would 
in any event have been puzzling. Coming when and as it did, 
surely the most likely explanation for it was that Chevron 
was again shepherding aliens.

In sum, the Border Patrol officers had discovered an abun-
dance of “specific articulable facts” which, “together with ra-
tional inferences from [them],” entirely warranted a “sus-
picion that the vehicl[e] contain [ed] aliens who [might] be 
illegally in the country.” United States v. Brignoni-Ponce,
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422 U. S. 873, 884. Because the information possessed by 
the officers thus met the requirements established by the 
Brignoni-Ponce case for the kind of stop made here, I con-
cur in the reversal of the judgment of the Court of Appeals.
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RUBIN v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT

No. 79-1013. Argued November 12, 1980—Decided January 21, 1981

Section 17 (a) of the Securities Act of 1933 prohibits fraud in the “offer 
or sale” of any securities. Section 2 (3) of the Act defines “sale” as 
including “every . . . disposition of a security or interest in a security, 
for value,” and “offer” as including “every attempt or offer to dispose 
of ... a security or interest in a security, for value.” Petitioner was 
convicted of conspiracy to violate § 17 (a) by making false representa-
tions to a bank concerning shares of stock pledged as collateral for 
loans. The Court of Appeals affirmed, rejecting petitioner’s conten-
tion that the stock pledges did not constitute “offers” or “sales” under 
§17 (a).

Held: The pledge of stock to a bank as collateral for a loan is an “offer 
or sale” of a security under § 17 (a). Pp. 428-431.

(a) Obtaining a loan secured by a pledge of stock unmistakably in-
volves a “disposition of [an] interest in a security, for value” within 
the statutory definition. Although pledges transfer less than absolute 
title, the interest thus transferred nonetheless is an “interest in a secu-
rity,” and it is not essential under the terms of the Act that full title 
pass to a transferee for the transaction to be an “offer” or “sale.” 
Pp. 429-430.

(b) When the terms of a statute are unambiguous, judicial inquiry 
is complete, except in rare and exceptional circumstances; no such 
circumstances are present here. Treating pledges as included among 
“offers” and “sales” comports with the Act’s purpose and, specifically, 
with § 17 (a)’s purpose to protect against fraud and promote the free 
flow of information in the public dissemination of securities. The eco-
nomic considerations and realities present when a lender parts with value 
and accepts securities as collateral for a loan are similar in important 
respects to the risk an investor undertakes when purchasing securities. 
Both rely on the value of the securities themselves, and both must be 
able to depend on the transferor’s representations, regardless of whether 
the transferor passes full title or only a conditional and defeasible inter-
est to secure repayment of a loan. Pp. 430-431.

609 F. 2d 51, affirmed.
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Bur ge r , C. J., delivered the opinion of the Court, in which Bre nn an , 
Ste wa rt , Whi te , Mar sha ll , Pow ell , Reh nq ui st , and Ste ve ns , JJ., 
joined. Bla ck mu n , J., filed an opinion concurring in the judgment, post, 
p. 431.

Louis Bender argued the cause for petitioner. With him 
on the brief was Sandor Frankel.

Stephen M. Shapiro argued the cause for the United States. 
With him on the brief were Solicitor General McCree, Sara 
Criscitelli, Ralph C. Ferrara, Jacob H. Stillman, and Elisse 
B. Walter*

Chief  Justice  Burger  delivered the opinion of the Court.
We granted certiorari in this case to decide whether a 

pledge of stock to a bank as collateral for a loan is an “offer 
or sale” of a security under § 17 (a) of the Securities Act of 
1933, 15 U. S. C. § 77q (a).

I
Late in 1972, petitioner became vice president of Tri-State 

Energy, Inc., a corporation holding itself out as involved in 
energy exploration and production. At the time, Tri-State 
was experiencing serious financial problems. Petitioner ap-
proached Bankers Trust Co., a bank with which he had fre-
quently dealt while he had been affiliated with an account-
ing firm. Bankers Trust initially refused a $5 million loan 
to Tri-State for operating a mine. Nevertheless, it lent Tri- 
State $50,000 on October 20, 1972, for 30 days with the 
understanding that if Tri-State could produce adequate finan-
cial information and sufficient collateral, additional financing 
might be available.

Petitioner assisted other officers of Tri-State in preparing 
a financial statement for submission to the bank. The bal-
ance sheet, which listed a net worth of $7.1 million, was false 

*Darrel E. Reed, Jr., and Richard K. Willard filed a brief for Bossier 
Bank & Trust Co. as amicus curiae urging reversal.
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and misleading in several respects.1 Tri-State also submitted 
inflated projections of future earnings based in large measure 
on sham contracts and forged documentation. Subsequently, 
petitioner personally paid the loan officer $4,000 and another 
official $1,000 as inducements for further loans. Tri-State 
borrowed an additional $425,000 over a brief period.2 Ulti-
mately, the loans were consolidated into a single demand note 
for $475,000, dated February 26, 1973.

Bankers Trust required collateral for each new loan; be-
tween October 20, 1972, and January 19, 1973, Tri-State 
pledged stock in six companies. The stocks were represented 
as being good, marketable, and unrestricted and valued at a 
total of approximately $1.7 million;3 in fact, they were 
practically worthless. Many shares were issued by “shell” 
companies. Most were simply “rented”—i. e., borrowed from 
the owner for a fee—to show to the bank or were otherwise 
restricted. In one instance, petitioner arranged for fictitious 
quotations to appear in a service reporting over-the-counter 
transactions and used by the bank in evaluating pledged 

1 The balance sheet listed an account receivable of $7.5 million and 
included a copy of a contract that purportedly formed the basis of this 
account. No such item existed, and the signature on the contract had 
been forged. Evidence also indicated that Tri-State had listed a fictitious 
tax liability to offset the fictitious asset. The statement also referred to 
over $264,000 cash on hand and coal worth $180,000. Both figures were 
exaggerated.

2 Subsequent loans were made on November 22 ($50,000), November 30 
($100,000), and December 6 ($275,000).

3 The pledges were 400,000 shares of American Leisure Corp. (October 
20—shell company; shares restricted); 2,000 shares of All States Life In-
surance Co. (November 10—nonmarketable; “rented” to show the bank 
but not owned by Tri-State); 20,000 shares of Marlin Investment Co. 
(November 22—“rented” from a person who was told they would not be 
used as collateral); 100,000 shares of Management Dynamics, Inc. (Decem-
ber 6—trading suspended; withdrawn as collateral); 175,000 shares of 
General Investment Corp. (December 19—restricted); 50,000 shares of 
Satellite Systems Corp. (January 19—restricted and “rented”; fictitious 
overseas advertisement planted).
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securities; in another, Tri-State planted, through others, a 
fictitious advertisement in an overseas newspaper and showed 
it to the bank, representing it to be a quotation. Trading 
of one issue was suspended shortly after the pledge when the 
issuing company could not account for 900,000 shares of its 
stock; Tri-State replaced this collateral before Bankers Trust 
learned of the difiiculty. Petitioner acted as Tri-State’s agent 
for most of these transactions.

A Justice Department request for information about Tri- 
State received February 28, two days after the consolidated 
note was signed, prompted Bankers Trust on March 5 to 
demand payment in full within three days. No payment of 
this demand was made, and in May another ofiicer of Tri- 
State met with bank officials and tried to forestall foreclosure. 
After rejecting Tri-State’s request for a further loan, the 
bank sued on the note.

Bankers Trust also proceeded against petitioner personally 
as a guarantor of the loans. Petitioner signed a confession of 
judgment against himself in the amount of the unpaid loans, 
plus accrued interest, but thereafter filed a petition for bank-
ruptcy. The bank recovered only about $2,500, plus interest 
and expenses, on its $475,000 loan.

Petitioner was indicted on three counts of violating and 
conspiring to violate various federal antifraud statutes, in-
cluding § 17 (a) of the Securities Act of 1933, 15 U. S. C. 
§ 77q (a).4 Following a jury trial in the United States Dis-

4 Count 1 of the indictment charged petitioner and his codefendants with 
conspiring to violate 18 U. 8. C. § 1014 (fraud in a bank loan applica-
tion), 18 U. S. C. §1341 (mail fraud), and 18 U. 8. C. §1343 (wire 
fraud), as well as § 17 (a) (securities fraud). Counts 2 and 3 alleged 
substantive violations of § 17 (a) and 18 U. S. C. § 1014, respectively, 
against petitioner and some of the codefendants listed in the conspiracy 
count. Proceedings against petitioner were severed before trial. The 
Government agreed to dismiss the substantive charge of fraud in a bank 
loan application before the jury reached a verdict, and the jury acquitted 
petitioner of the substantive count of securities fraud.
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trict Court for the Southern District of New York, petitioner 
was convicted on the conspiracy count. On appeal to the 
Court of Appeals for the Second Circuit, petitioner raised 
several grounds, including whether a pledge of stock as col-
lateral for a bank loan is an “offer or sale” under § 17 (a). 
The Court of Appeals affirmed. 609 F. 2d 51 (1979).8 We 
granted certiorari limited to the question whether such a 
pledge is an “offer or sale.” 445 U. S. 960 (1980).

II
Section 17 (a) of the Securities Act of 1933 provides:

“It shall be unlawful for any person in the offer or 
sale of any securities by the use of any means or in-
struments of transportation or communication in inter-
state commerce or by the use of the mails, directly or 
indirectly—

“(1) to employ any device, scheme, or artifice to de-
fraud, or

“(2) to obtain money or property by means of any 
untrue statement of a material fact or any omission to 
state a material fact necessary in order to make the 
statements made, in the light of the circumstances under 
which they were made, not misleading, or

“(3) to engage in any transaction, practice, or course 
of business which operates or would operate as a fraud 
or deceit upon the purchaser.” 48 Stat. 84, as amended, 
15 U. S. C. § 77q (a) (emphasis added).

Petitioner does not deny that he engaged in a conspiracy to 
commit fraud through false representations to Bankers Trust 
concerning the stocks pledged; he does not deny that the 
shares were “securities” under the Act. Rather, he contends 
narrowly that these pledges did not constitute “offers” or “sales”

5 The Court of Appeals divided over an evidentiary issue. It rejected 
petitioner’s argument regarding the scope of § 17 (a) without comment. 
See 609 F. 2d, at 66.
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under § 17 (a) of the Act. Tr. of Oral Arg. 6.6 To sustain 
this contention, petitioner argues that Tri-State deposited the 
stocks with the bank only as collateral security for a loan, not 
as a transfer or sale. From this he argues that the implied 
power to dispose of the stocks could ripen into title and there-
by constitute a “sale” only by effecting foreclosure of the 
various pledges, an event that could not occur without a de-
fault on the loans.

We begin by looking to the language of the Act. E. g., 
Ernst & Ernst n . Hochjelder, 425 U. S. 185, 197 (1976). The 
terms “offer” and “sale” in § 17 (a) are defined in § 2 (3) of 
the Act:

“The term ‘sale’ or ‘sell’ shall include every contract of 
sale or disposition of a security or interest in a security, 
ior value. The term . . . ‘offer’ shall include every 
attempt or offer to dispose of, or solicitation of an offer to 
buy, a security or interest in a security, for value.” 48 
Stat. 74, as amended, 15 U. S. C. § 77b (3) (emphasis 
added).

Obtaining a loan secured by a pledge of shares of stock 
unmistakably involves a “disposition of [an] interest in a 
security, for value.” Although pledges transfer less than 
absolute title, the interest thus transferred nonetheless is an 
“interest in a security.” The pledges contemplated a self-
executing procedure under a power that could, at the option 
of the pledgee (the bank) in the event of a default, vest 
absolute title and ownership. Bankers Trust parted with 
substantial consideration—specifically, a total of $475,000— 
and obtained the inchoate but valuable interest under the 

6 The misrepresentations at issue in this case related to the stocks 
themselves; petitioner does not allege that his conviction, insofar as it 
involved securities fraud under § 17 (a), was based on misrepresentations 
made about the financial condition of Tri-State itself. Thus, we need not 
decide whether misrepresentations or omissions involved in a securities 
transaction but not pertaining to the securities themselves can form the 
basis of a violation of § 17 (a).
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pledges and concomitant powers. It is not essential under 
the terms of the Act that full title pass to a transferee for the 
transaction to be an “offer” or a “sale.” See, e. g., United 
States v. Gentile, 530 F. 2d 461, 466 (CA2), cert, denied, 426 
U. S. 936 (1976).

Ill
When we find the terms of a statute unambiguous, judicial 

inquiry is complete, except “in ‘rare and exceptional circum-
stances.’” TV A v. Hill, 437 U. S. 153, 187, n. 33 (1978) 
(quoting Crooks n . Harrelson, 282 U. S. 55, 60 (1930)). Ac-
cord, Aaron v. SEC, 446 U. S. 680, 695 (1980); Ernst & Ernst 
v. Hochjelder, supra, at 214, n. 33. No such circumstances 
are present here, for our reading of the statute is wholly con-
sistent with the history and the purposes of the Securities 
Act of 1933. The Uniform Sale of Securities Act, a model 
“blue sky” statute adopted in many states, defined “sale” in 
language almost identical to that now appearing in § 2 (3).7 
In Cedi B. De Mille Productions, Inc. v. Woolery, 61 F. 2d 
45 (1932), the Court of Appeals for the Ninth Circuit con-
strued this provision of the model statute as adopted by Cali-
fornia and held that the definition of “sale” embraced a 
pledge. Congress subsequently enacted the definition from 
the Uniform Act almost verbatim. See Federal Securities 
Act: Hearings on H. R. 4314 before the House Committee on 
Interstate and Foreign Commerce, 73d Cong., 1st Sess., 11 
(1933). See generally id., at 13; Securities Act: Hearings on 
S. 875 before the Senate Committee on Banking and Cur-
rency, 73d Cong., 1st Sess., 71 (1933). Petitioner has cited 
nothing to suggest that Congress did not intend the broad 
scope that cases arising under the Uniform Act, such as 
Woolery, supra, had given the definition of “sale.” See 
Lorillard v. Pons, 434 U. S. 575, 581 (1978).

7 National Conference of Commissioners on Uniform State Laws, Hand- 
book and Proceedings 174 (1929) (Fourth and Final Draft) (“sale” 
defined to “include every disposition, or attempt to dispose of a security 
or interest in a security for value”).



RUBIN v. UNITED STATES 431

424 Bla ck mu n , J., concurring in judgment

Treating pledges as included among “offers” and “sales” 
comports with the purpose of the Act and, specifically, with 
that of § 17 (a). We frequently have observed that these 
provisions were enacted to protect against fraud and promote 
the free flow of information in the public dissemination of 
securities. E. g., United States v. Naftalin, 441 U. S. 768, 
774 (1979); Ernst & Ernst n . Hochjelder, supra, at 195. The 
economic considerations and realities present when a lender 
parts with value and accepts securities as collateral security 
for a loan are similar in important respect to the risk an in-
vestor undertakes when purchasing shares. Both are rely-
ing on the value of the securities themselves, and both must 
be able to depend on the representations made by the trans-
feror of the securities, regardless of whether the transferor 
passes full title or only a conditional and defeasible interest 
to secure repayment of a loan.8

Petitioner would have us interpret “offer” and “sale” in a 
way that not only is cramped but conflicts with the plain 
meaning of the statute and its purpose as well. We therefore 
hold that the pledges here were “offers” or “sales” under 
§ 17 (a); accordingly, the judgment of the Court of Appeals is

Affirmed.

Just ice  Blackmun , concurring in the judgment.
While I agree that a pledge of stock to a bank as collateral 

for a loan is an “offer or sale” of a security within the mean-

8 To the extent that petitioner argues there was no need to protect 
pledgees, the very fact that Congress saw fit to afford such protection 
under the Commerce Clause, U. S. Const., Art. I, §8, cl. 3, ends our 
inquiry, absent a contention, not present here, that the Constitution other-
wise prohibits the means selected. “Our individual appraisal of the 
wisdom or unwisdom of a particular course consciously selected by the 
Congress is to be put aside in the process of interpreting a statute. Once 
the meaning of an enactment is discerned and its constitutionality 
determined, the judicial process comes to an end.” TV A v. Hid, 437 U. S. 
153, 194 (1978).
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ing of § 17 (a) of the Securities Act of 1933, 15 U. S. C. 
§ 77q (a), I reach that conclusion by a slightly different route 
than does the Court. The Court holds that a pledge confers 
an “interest in a security,” and that therefore a pledge of 
shares of stock as collateral for a loan constitutes a “disposi-
tion of [an] interest in a security, for value” within the 
meaning of § 2 (3) of the Act, 15 U. S. C. § 77b (3). Ante, 
at 429. I would hold simply that a pledge of stock as collat-
eral is a type of “disposition” within the meaning of § 2 (3). 
See United States v. Gentile, 530 F. 2d 461, 466 (CA2), cert, 
denied, 426 U. S. 936 (1976) (interpreting § 2 (3) of the 1933 
Act). Cf. §3 (a)(14) of the Securities Exchange Act of 
1934, 15 U. S. C. § 78c (a) (14) (“[t]he terms ‘sale’ and ‘sell’ 
each include any contract to sell or otherwise dispose of”); 
Mansbach v. Prescott, Ball & Turben, 598 F. 2d 1017, 1029 
(CA6 1979) (interpreting § 3 (a)(14) of the 1934 Act).
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CUYLER, CORRECTIONAL SUPERINTENDENT, et  al . 
v. ADAMS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
THIRD CIRCUIT

No. 78-1841. Argued October 7, 1980—Decided January 21, 1981

While respondent was serving a sentence in a Pennsylvania correctional 
institution, the Camden County, N. J., prosecutor’s office lodged a 
detainer against him and sought custody pursuant to Art. IV of the 
Interstate Agreement on Detainers (Detainer Agreement) in order to 
try him in New Jersey on criminal charges. Article IV, which provides 
the procedure whereby the receiving State may initiate the prisoner’s 
transfer, states in paragraph (d) that nothing in the Article shall be 
construed to deprive the prisoner “of any right which he may have to 
contest the legality of his delivery as provided in paragraph (a) hereof,” 
but that such delivery may not be opposed on the ground that the 
sending State’s executive authority has not affirmatively consented to 
or ordered the delivery. Respondent filed an action in the Federal 
District Court for the Eastern District of Pennsylvania under 42 
U. S. C. §§ 1981 and 1983, alleging that petitioners had violated the 
Due Process and Equal Protection Clauses by failing to grant him the 
pretransfer hearing that would have been available had his transfer 
been sought under the Uniform Criminal Extradition Act (Extradition 
Act), and that petitioners had violated the Due Process Clause by fail-
ing to inform him of his right under Art. IV (a) of the Detainer Agree-
ment to petition Pennsylvania’s Governor to disapprove New Jersey’s 
request for custody. The District Court dismissed respondent’s com-
plaint. The Court of Appeals vacated the District Court judgment and 
remanded the case, finding it unnecessary to reach respondent’s consti-
tutional claims and holding as a matter of statutory construction under 
federal law that respondent had a right under Art. IV (d) of the 
Detainer Agreement to the procedural safeguards, including a pretrans-
fer hearing, prescribed by the Extradition Act.

Held:
1. The Detainer Agreement is a congressionally sanctioned interstate 

compact the interpretation of which presents a question of federal law. 
An interstate agreement does not fall within the scope of the Federal 
Constitution’s Compact Clause, and will not be invalidated for lack 
of congressional consent, where the agreement is not “directed to the 
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formation of any combination tending to the increase of political power 
in the States, which may encroach upon or interfere with the just 
supremacy of the United States.” But where Congress has authorized 
the States to enter into a cooperative agreement and the subject matter 
of that agreement is an appropriate subject for congressional legislation, 
Congress’ consent transforms the States’ agreement into federal law 
under the Compact Clause, and construction of that agreement presents 
a federal question. Here, Congress gave its consent to the Detainer 
Agreement in advance by enacting the Crime Control Consent Act of 
1934. That Act was intended to be a grant of consent under the Com-
pact Clause, and the subject matter of the Act is an appropriate subject 
for congressional legislation. Pp. 438-442.

2. As a matter of statutory construction, a prisoner incarcerated in a 
jurisdiction that has adopted the Extradition Act is entitled to the pro-
cedural protections of that Act, including the right to a pretransfer 
hearing, before being transferred to another jurisdiction pursuant to 
Art. IV of the Detainer Agreement. Both the language and legislative 
history of the Detainer Agreement support the interpretation that, 
whereas a prisoner initiating the transfer procedure under Art. Ill 
waives rights which the sending State affords persons being extradited, 
including rights provided under the Extradition Act, a prisoner’s extra-
dition rights are preserved when the receiving State seeks the prisoner’s 
involuntary transfer under Art. IV of the Detainer Agreement. The 
phrase “as provided in paragraph (a) hereof,” contained in Art. IV (d), 
modifies “delivery,” not “right,” and thus Art. IV (d) preserves all the 
prisoner’s extradition rights under state or other law except his right, 
otherwise available under the Extradition Act, to oppose his transfer 
on the ground that the sending State’s Governor had not explicitly 
approved the custody request. Moreover, the remedial purpose of the 
Detainer Agreement in protecting prisoners against whom detainers are 
outstanding supports an interpretation that gives prisoners the right to 
a judicial hearing in which they can bring a limited challenge to the 
receiving State’s custody request. Pp. 443-450.

592 F. 2d 720, affirmed.

Bre nn an , J., delivered the opinion of the Court, in which Whi te , 
Mar sha ll , Blac kmun , Pow el l , and Stev ens , JJ., joined. Reh nq ui st , 
J., filed a dissenting opinion, in which Bur ge r , C. J., and Ste wa rt , J., 
joined, post, p. 450.

Maria Parisi Vickers, Deputy Attorney General of Penn-
sylvania, argued the cause for petitioners. With her on the
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brief were Edward G. Biester, Jr., Attorney General, and John 
O. J. Shellenberger, Deputy Attorney General.

James D. Crawford argued the cause and filed a brief for 
respondent.*

Just ice  Brennan  delivered the opinion of the Court.
This case requires us to decide a recurring question concern-

ing the relationship between the Interstate Agreement on 
Detainers and the Uniform Criminal Extradition Act.1 The 
specific issue presented is whether a prisoner incarcerated in 
a jurisdiction that has adopted the Extradition Act is entitled 
to the procedural protections of that Act—particularly the 
right to a pretransfer hearing—before being transferred to 
another jurisdiction pursuant to Art. IV of the Detainer 
Agreement. The Court of Appeals for the Third Circuit held 
as a matter of statutory construction that a prisoner is en-
titled to such protections. 592 F. 2d 720 (1979). The Courts

★Solicitor General McCree, Assistant Attorney General Heymann, 
William G. Otis, and Elliott Schvlder filed a brief for the United States 
as amicus curiae.

1 The Interstate Agreement on Detainers, codified in Pennsylvania at 
42 Pa. Cons. Stat. §9101 et seq. (Supp. 1980), is a compact among 48 
States, the District of Columbia, and the United States. Initially drafted 
by the Council of State Governments in 1956 and included in the Coun-
cil s Suggested State Legislation Program for 1957, the Agreement estab-
lishes procedures by which one jurisdiction may obtain temporary cus-
tody of a prisoner incarcerated in another jurisdiction for the purpose of 
bringing that prisoner to trial. Unlike the Extradition Act, the Detainer 
Agreement establishes procedures under which a prisoner may initiate his 
transfer to the receiving State and procedures that ensure protection of 
the prisoner’s speedy trial rights.

The Uniform Criminal Extradition Act, codified in Pennsylvania at 42 
Pa. Cons. Stat. §9121 et seq. (Supp. 1980), has been adopted by 48 
States, Puerto Rico, and the Virgin Islands. Initially drafted in 1926 and 
revised 10 years later, the Extradition Act, like the Detainer Agreement, 
establishes procedures for the interstate transfer of persons against whom 
criminal charges are outstanding. Unlike the Detainer Agreement, the 
Extradition Act applies to persons at liberty as well as to persons in prison.
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of Appeals and state courts are divided upon the question,2 
and we granted certiorari to resolve the conflict. 444 U. S. 
1069 (1980).

I
In April 1976, respondent John Adams was convicted in 

Pennsylvania state court of robbery and was sentenced to 
30 years in the State Correctional Institution at Graterford, 
Pa. The Camden County (New Jersey) prosecutor’s office 
subsequently lodged a detainer against respondent and in 
May 1977 filed a “Request for Temporary Custody” pursuant 
to Art. IV of the Detainer Agreement in order to bring him 
to Camden for trial on charges of armed robbery and other 
offenses.3

In an effort to prevent his transfer, respondent filed a pro 
se class-action complaint in June 1977 in the United States 
District Court for the Eastern District of Pennsylvania. He 
sought declaratory, injunctive, and monetary relief under 42 
U. S. C. §§ 1981 and 1983, alleging (1) that petitioners had 
violated the Due Process and Equal Protection Clauses by 
failing to grant him the pretransfer hearing that would have 

2 Compare Atkinson v. Hanberry, 589 F. 2d 917 (CA5 1979); Common-
wealth ex rel. Coleman v. Cuyler, 261 Pa. Super. 274, 396 A. 2d 394 
(1978); State v. Thompson, 133 N. J. Super. 180, 336 A. 2d 11 (1975); 
Hystad v. Rhay, 12 Wash. App. 872, 533 P. 2d 409 (1975); and Wer-
theimer v. State, 294 Minn. 293, 201 N. W. 2d 383 (1972); with 592 F. 2d 
720 (CA3 1979) (case below); McQueen v. Wyrick, 543 S. W. 2d 778 
(Mo. 1976); Moen v. Wilson, 189 Colo. 85, 536 P. 2d 1129 (1975); and 
State ex rel. Gamer v. Gray, 55 Wis. 2d 574, 201 N. W. 2d 163 (1972).

3 While the term “detainer” is nowhere defined in the Detainer Agree-
ment, we noted in United States v. Mauro, 436 U. S. 340 (1978), that the 
House and Senate Reports accompanying Congress’ adoption of the De-
tainer Agreement had defined a detainer as “ ‘a notification filed with the 
institution in which a prisoner is serving a sentence, advising that he is 
wanted to face pending criminal charges in another jurisdiction.’ ” Id., 
at 359, quoting H. R. Rep. No. 91-1018, p. 2 (1970); S. Rep. No. 91- 
1356, p. 2 (1970).
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been available had he been transferred pursuant to the 
Extradition Act; and (2) that petitioners had violated the 
Due Process Clause by failing to inform him of his right 
pursuant to Art. IV (a) of the Detainer Agreement to petition 
Pennsylvania’s Governor to disapprove New Jersey’s request 
for custody. Respondent contended, inter alia, that had he 
been granted a hearing or advised of his right to petition the 
Governor, he would have been able to convince Pennsylvania 
authorities to deny the custody request.4

The District Court, without reaching the class certification 
issue, dismissed respondent’s complaint in October 1977 for 
failure to state a claim upon which relief could be granted. 
441 F. Supp. 556. Respondent was then transferred to New 
Jersey,6 where he was convicted, sentenced to a 9%-year 
prison term (to be served concurrently with his Pennsylvania 
sentence), and returned to Pennsylvania.

Th® Court of Appeals for the Third Circuit vacated the 
District Court judgment and remanded for further proceed-
ings. 592 F. 2d 720 (1979). Finding no need to reach re-
spondent s constitutional claims, see Hagans v. Lavine, 415 
U. S. 528, 543 (1974), it concluded as a matter of statutory 
construction that respondent had a right under Art. IV (d) 
of the Detainer Agreement to the procedural safeguards, in-
cluding a pretransfer “hearing,” prescribed by § 10 of the Ex- 
tradition Act. It made no finding with respect to respond-

4 Apparently, Adams intended to argue that the State of New Jersey
had acted mbad faith by deliberately not filing its custody request until 
after his chief alibi witness had died. While Adams presumably could have 
raised that argument in his petition to the Governor, he could not have 
raised it m either a pretransfer “hearing” under the Extradition Act or 
m a subsequent habeas proceeding. See n. 11, infra.

5Aith»ugh the District Court stated in its October 1977 opinion that 
Adams had already been transferred to New Jersey, petitioners have in- 
in^e<LthlS C°Urt that the transfer did not actually occur until January 
1978, three months after the District Court opinion. See Brief for Peti-
tioners 31, n. 4.
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ent’s argument that he was entitled to notification of his 
right to petition the Governor.6

II
While this case was on appeal, a Pennsylvania state court 

held that state prisoners transferred under Art. IV of the 
Detainer Agreement have no constitutional right to a pre-
transfer hearing. Commonwealth ex rel. Coleman v. Cuyler, 
261 Pa. Super. 274, 396 A. 2d 394 (1978). Although the 
Court of Appeals did not reach this constitutional issue, it 
held that it was not bound by the state court’s result because 
the Detainer Agreement is an interstate compact approved 
by Congress and is thus a federal law subject to federal rather 
than state construction. Before reaching the merits of the 
Third Circuit’s decision, we must determine whether that 
conclusion was correct. We hold that it was.

The Compact Clause of the United States Constitution, 
Art. I, § 10, cl. 3, provides that “No State shall, without the 
Consent of the Congress, . . . enter into any Agreement or 
Compact with another State . . . .” Because congressional 
consent transforms an interstate compact within this Clause 
into a law of the United States, we have held that the con-
struction of an interstate agreement sanctioned by Congress 
under the Compact Clause presents a federal question. See 
Petty v. Tennessee-Missouri Bridge Comm’n, 359 U. S. 275, 
278 (1959); West Virginia ex rel. Dyer n . Sims, 341 U. S. 
22, 28 (1951); Delaware River Joint Toll Bridge Comm’n v. 
Colburn, 310 U. S. 419, 427 (1940).7 It thus remains to be 

6 Accordingly, we do not reach this issue.
7 The “law of the Union” doctrine upon which this principle is based 

had its origin in Pennsylvania v. Wheeling & Belmont Bridge Co., 13 
How. 518 (1852). In that case, a bridge construction company de-
fended a nuisance suit on the ground that the state legislature had au-
thorized construction of the offending bridge. The company argued that 
the state legislative authorization shielded it from the nuisance suit be-
cause “there is no act of Congress prohibiting obstructions on the Ohio
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determined whether the Detainer Agreement is a congression-
ally sanctioned interstate compact within Art I, § 10, of the 
Constitution.

The requirement of congressional consent is at the heart 
of the Compact Clause. By vesting in Congress the power 
to grant or withhold consent, or to condition consent on the 

River, and . . . until there shall be such a regulation, a State, in the con-
struction of bridges, has a right to exercise its own discretion on the sub- 
ject.” This Court rejected that argument in light of a clause in the 
Virginia-Kentucky Compact of 1789, sanctioned by Congress, declaring 
that the use and navigation of the Ohio River shall be “free and common 
to the citizens of the United States.” Id., at 565. Even though there had 
been no Act of Congress explicitly regulating navigation on the river, the 
Court stated that the prohibition in the Compact was controlling because 
[t]his compact, by the sanction of Congress, has become a law of the 

Union. What further legislation can be desired for judicial action?” 
Id., at 566; see also Wedding n . Meyler, 192 U. S. 573, 581-582 (1904).

Although the law-of-the-Union doctrine was questioned in People v. Cen-
tral R. Co., 12 Wall. 455, 456 (1872) and in Hinderlider v. La Plata 
River & Cherry Creek Ditch Co., 304 U. S. 92, 109 (1938), any doubts as 
to its continued vitality were put to rest in Delaware River Joint Toll 
Bridge Comm’n v. Colburn, 310 U. S., at 427-428, where the Court stated: 
In People n . Central Railroad, . . . jurisdiction of this Court to review 

a judgment of a state court construing a compact between states was 
denied on the ground that the Compact was not a statute of the United 
States and that the construction of the Act of Congress giving consent was 
in no way drawn in question, nor was any right set up under it. This 
decision has long been doubted, . . . and we now conclude that the con-
struction of such a compact sanctioned by Congress by virtue of Article I, 
§ 10, Clause 3 of the Constitution, involves a federal ‘title, right, privilege 
or immunity’ which when ‘specially set up and claimed’ in a state court 
may be reviewed here on certiorari under § 237 (b) of the Judicial Code 28 
U. S. C. § 344.” Id., at 427.
This holding reaffirmed the law-of-the-Union doctrine and the underlying 
principle that congressional consent can transform interstate compacts into 
federal law. Accord, Petty n . Tennessee-Missouri Bridge Comm’n, 359 
U. S., at 278; see also United States ex rel. Esola v. Groomes, 520 F. 2d 
830, 841 (CA3 1975) (Garth, J., concurring); League to Save Lake Tahoe 
n . Tahoe Regional Planning Agency, 507 F. 2d 517 (CA9 1974), cert, 
denied, 420 U. S. 974 (1975).
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States’ compliance with specified conditions, the Framers 
sought to ensure that Congress would maintain ultimate 
supervisory power over cooperative state action that might 
otherwise interfere with the full and free exercise of federal 
authority. See Frankfurter & Landis, The Compact Clause 
of the Constitution—A Study in Interstate Adjustments, 34 
Yale L. J. 685, 694-695 (1925).

Congressional consent is not required for interstate agree-
ments that fall outside the scope of the Compact Clause. 
Where an agreement is not “directed to the formation of any 
combination tending to the increase of political power in the 
States, which may encroach upon or interfere with the just 
supremacy of the United States,” it does not fall within the 
scope of the Clause and will not be invalidated for lack of 
congressional consent. See, c. g., United States Steel Corp. 
v. Multistate Tax Comm’n, 434 U. S. 452, 468 (1978), quot-
ing Virginia v. Tennessee, 148 U. S. 503, 519 (1893), New 
Hampshire v. Maine, 426 U. S. 363, 369-370 (1976). But 
where Congress has authorized the States to enter into a 
cooperative agreement, and where the subject matter of that 
agreement is an appropriate subject for congressional legisla-
tion, the consent of Congress transforms the States’ agree-
ment into federal law under the Compact Clause.

8 See West Virginia ex rel. Dyer v. Sims, 341 U. S. 22, 26 (1951) (con-
gressional consent given to compact to control pollution in interstate 
streams, “an appropriate subject for national legislation”); Petty v. Ten-
nessee-Missouri Bridge Comm’n, supra, at 281 (congressional consent 
given to compact affecting navigable waters and interstate commerce).

As Justi ce  Whi te  stated, dissenting in United States Steel Corp. V. 
Multistage Tax Comm’n, 434 U. S. 452 (1978):

“Congress does not pass upon a submitted compact in the manner of a 
court of law deciding a question of constitutionality. Rather, the require-
ment that Congress approve a compact is to obtain its political judgment: 
Is the agreement likely to interfere with federal activity in the area, is it 
likely to disadvantage other States to an important extent, is it a matter 
that would better be left untouched by state and federal regulation?” 
Id., at 485 (footnotes omitted).
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Congress may consent to an interstate compact by au-
thorizing joint state action in advance or by giving expressed 
or implied approval to an agreement the States have already 
joined. Virginia v. Tennessee, supra, at 521; Green v. Bid-
dle, 8 Wheat. 1, 85—87 (1823). In the case of the Detainer 
Agreement, Congress gave its consent in advance by enacting 
the Crime Control Consent Act of 1934, 48 Stat. 909, as 
amended.9 In pertinent part, this Act provides:

“The consent of Congress is hereby given to any two or 
more States to enter into agreements or compacts for 
cooperative effort and mutual assistance in the preven-
tion of crime and in the enforcement of their respective 
criminal laws and policies . . . 4 U. S. C. § 112 (a).

Congress enacted the Crime Control Consent Act for the express pur-
pose of complying with the “congressional consent” requirement of the 
Compact Clause. As stated in both the House and Senate Reports accom-
panying the Act:
“Legislation is necessary to accomplish the purpose sought by the bill 
because of the language of that part of article I, section 10, of the Consti-
tution which provides:

“'No State shall, without the consent of Congress . . . enter into an 
agreement or compact with another State . . . .’

“This bill seeks to remove the obstruction imposed by the Federal Con-
stitution and allow the States cooperatively and by mutual agreement to 
work out their problems of law enforcement.” S. Rep. No. 1007, 73d 
Cong., 2d Sess., 1 (1934); H. R. Rep. No. 1137, 73d Cong., 2d Sess., 1-2 
(1934).

There can be no doubt that the Detainer Agreement falls within the 
scope of this congressional authorization. Not only do the drafters of 
the Agreement state in their interpretive handbook that it “falls within 
the purview” of the 1934 Act and therefore has the consent of Congress, 
see Council of State Governments, The Handbook of Interstate Crimp 
Control 117 (1978), but also Congress itself, when adopting the Detainer 
Agreement on behalf of the District of Columbia and the United States, 
Pub. L. 91-538, 84 Stat. 1397, expressly stated that it had authorized the 
Detainer Agreement in the Crime Control Consent Act. See H. R. Rep. 
No. 91-1018 (1970); S. Rep. No. 91-1356 (1970). At the same time, 
Congress implicitly reaffirmed its consent to the Agreement.
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Because this Act was intended to be a grant of consent under 
the Compact Clause, and because the subject matter of the 
Act is an appropriate subject for congressional legislation,10 
we conclude that the Detainer Agreement is a congressionally 
sanctioned interstate compact the interpretation of which 
presents a question of federal law. We therefore turn to the 
merits of the Court of Appeals’ holding that as a matter of 
statutory construction Art. IV (d) of the Detainer Agreement 
is to be read as incorporating the procedural safeguards pro-
vided by § 10 of the Extradition Act.

10 Congressional power to legislate in this area is derived from both the 
Commerce Clause and the Extradition Clause. The latter Clause, Art. 
IV, § 2, cl. 2, has provided Congress with power to legislate in the extradi-
tion area since 1793 when it passed the first Federal Extradition Act, 1 
Stat. 302, now codified at 18 U. S. C. §3182. See Michigan v. Doran, 
439 U. S. 282, 286-287 (1978); Innes v. Tobin, 240 U. S. 127, 
130-131, 134-135 (1916); Roberts v. Reilly, 116 U. S. 80, 94 (1885); 
Robb v.’ Connolly, 111 U. S. 624, 628 (1884); Kentucky v. Dennison, 24 
How. 66, 104-105 (1861); DeGenna v. Grasso, 413 F. Supp. 427, 431 
(Conn.), aff’d sub nom. Carino v. Grasso, 426 U. S. 913 (1976).

Congress’ recognition that it had power to legislate in this area is also 
evidenced by the House and Senate Reports accompanying the 1934 Act, 

“The rapidity with which persons may move from one State to another, 
those charged with crime and those who are necessary witnesses in criminal 
proceedings, and the fact that there are no barriers between the States 
obstructing this movement, makes it necessary that one of two things 
shall be done, either that the criminal jurisdiction of the Federal Govern-
ment shall be greatly extended or that the States by mutual agreement 
shall aid each other in the detection and punishment of offenders against 
their respective criminal laws.” S. Rep. No. 1007, supra, at 1 (emphasis 
added); H. R. Rep. No. 1137, supra, at 1 (emphasis added).

Despite the contrary suggestion made by the dissent, post, at 453-454, 
we do not decide today whether the cited examples of “reciprocal legisla-
tion in the criminal area” have received congressional consent or whether 
the subject matter of any of the cited Acts is an appropriate subject for 
congressional legislation. Those determinations must await cases properly 
raising the Compact Clause question with respect to those Acts.
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III
The Detainer Agreement and the Extradition Act both 

establish procedures for the transfer of a prisoner in one 
jurisdiction to the temporary custody of another jurisdiction. 
A prisoner transferred under the Extradition Act is explicitly 
granted a right to a pretransfer “hearing” at which he is in-
formed of the receiving State’s request for custody, his right 
to counsel, and his right to apply for a writ of habeas corpus 
challenging the custody request. He is also permitted “a rea-
sonable time” in which to apply for the writ.11 However, no 
similar explicit provision is to be found in the Detainer 
Agreement.

The Detainer Agreement establishes two procedures under 
which the prisoner against whom a detainer has been lodged 
may be transferred to the temporary custody of the receiving 
State. One of these procedures may be invoked by the 

11 Section 10 of the Uniform Criminal Extradition Act, codified in Penn-
sylvania at 42 Pa. Cons. Stat. §9131 (Supp. 1980), provides;

“No person arrested upon such warrant shall be delivered over to the 
agent whom the executive authority demanding him shall have appointed 
to receive him unless he shall first be taken forthwith before a judge 
of a court of record in this Commonwealth who shall inform him of 
the demand made for his surrender and of the crime with which he is 
charged and that he has the right to demand and procure legal counsel, 
and, if the prisoner or his counsel shall state that he or they desire to test 
the legality of his arrest, the judge of such court of record shall fix a 
reasonable time to be allowed him within which to apply for a writ of 
habeas corpus.”

The person being extradited has no right to challenge the facts sur-
rounding the underlying crime or the lodging of the custody request at the 
first hearing. Even at the later habeas corpus hearing, if any, he is per-
mitted to question only
“(a) whether the extradition documents on their face are in order; (b) 
whether [he] has been charged with a crime in the demanding state; 
(c) whether [he] is the person named in the request for extradition; and 
(d) whether [he] is a fugitive.” Michigan y. Doran, supra, at 289.
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prisoner; the other by the prosecuting attorney of the receiv-
ing State.

Article III of the Agreement provides the prisoner-initiated 
procedure. It requires the warden to notify the prisoner of 
all outstanding detainers and then to inform him of his right 
to request final disposition of the criminal charges underlying 
those detainers. If the prisoner initiates the transfer by de-
manding disposition (which under the Agreement automati-
cally extends to all pending charges in the receiving State), 
the authorities in the receiving State must bring him to trial 
within 180 days or the charges will be dismissed with prej-
udice, absent good cause shown.

Article IV of the Agreement provides the procedure by 
which the prosecutor in the receiving State may initiate the 
transfer. First, the prosecutor must file with the authorities 
in the sending State written notice of the custody request, 
approved by a court having jurisdiction to hear the under-
lying charges. For the next 30 days, the prisoner and prose-
cutor must wait while the Governor of the sending State, 
on his own motion or that of the prisoner, decides whether 
to disapprove the request.12 If the Governor does not dis-
approve, the prisoner is transferred to the temporary custody 
of the receiving State where he must be brought to trial on 
the charges underlying the detainer within 120 days of his 
arrival. Again, if the prisoner is not brought to trial within 
the time period, the charges will be dismissed with prejudice, 
absent good cause shown.

Although nothing in the Detainer Agreement explicitly 
provides for a pretransfer hearing, respondent contends that 
prisoners who are involuntarily transferred under Art. IV are 

12 Article IV (a) provides in pertinent part:
“[T]here shall be a period of 30 days after receipt by the appropriate 
authorities before the request be honored, within which period the Gover-
nor of the sending state may disapprove the request for temporary custody 
or availability, either upon his own motion or upon motion of the 
prisoner.”
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entitled to greater procedural protections than those who 
initiate the transfer procedure under Art. III. He argues 
that a prisoner who initiates his own transfer to the receiv-
ing State receives a significant benefit under the Agreement 
and may thus be required to waive any right he might have 
to contest his transfer; but that a prisoner transferred against 
his will to the receiving State under Art. IV does not ben-
efit from the Agreement and is thus entitled to assert any 
right he might have had under the Extradition Act (or any 
other state law applicable to interstate transfer of prisoners) 
to challenge his transfer.

Respondent’s argument has substantial support in the lan-
guage of the Detainer Agreement. Article III (e) provides 
that “[a]ny request for final disposition made by a prisoner 
[under this Article] shall also be deemed to be a waiver of 
extradition with respect to any charge or proceeding contem-
plated thereby . . . .” (Emphasis added.) The reference to 
“waiver of extradition” can reasonably be interpreted to mean 
“waiver of those rights the sending state affords persons being 
extradited.” Since Pennsylvania has adopted the Uniform 
Criminal Extradition Act, those rights would include the 
rights provided by § 10 of that Act.

The language of Art. IV supports respondent’s further con-
tention that a prisoner’s extradition rights are meant to be 
preserved when the receiving State seeks disposition of an 
outstanding detainer. Article IV (d) provides:

“Nothing contained in this Article shall be construed 
to deprive any prisoner of any right which he may have 
to contest the legality of his delivery as provided in 
paragraph (a) hereof, but such delivery may not be op-
posed or denied on the ground that the executive author-
ity of the sending state has not affirmatively consented 
to or ordered such delivery.”

Petitioners argue that the phrase “as provided in paragraph 
(a) hereof” modifies “right,” not “delivery,” and that para-
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graph (d) does no more than protect the right paragraph (a) 
gives the prisoner to petition the Governor to disapprove the 
custody request.13 The Court of Appeals rejected this inter-
pretation, concluding that the phrase “as provided in para-
graph (a) hereof” modifies “delivery,” not “right.” Since 
the major thrust of paragraph (a) is to describe the means 
by which the receiving State may obtain temporary custody 
of the prisoner, the Court of Appeals held that paragraph (d) 
must have been intended as the vehicle for incorporating all 
rights a prisoner would have under state or other laws to con-
test his transfer, except that the prisoner must forfeit his 
right, otherwise available under § 7 of the Extradition Act,14 
to oppose such transfer on the ground that the Governor 
had not explicitly approved the custody request.

There are three textual reasons why we find this interpre-
tation convincing. First, if paragraph (d) protects only the 
right provided by paragraph (a) to petition the Governor, 
as petitioners claim, it is difficult to understand what purpose 
paragraph (d) serves in the Agreement. Why would the 
drafters add a second provision to protect a right already 
explicitly provided? Common sense requires paragraph (d) 
to be construed as securing something more.

Second, the one ground for contesting a transfer that para-
graph (d) explicitly withholds from the prisoner—that the 
transfer has not been affirmatively approved by the Gover-

13 Paragraph (a) performs two functions. First, it provides the means 
by which the receiving State may request the custody of a prisoner incar-
cerated in the sending State. Second, it authorizes the Governor of the 
sending State to disapprove that custody request either on his own motion 
or on that of the prisoner.

14 Section 7 of the Uniform Criminal Extradition Act, codified in Penn- 
sylvania at 42 Pa. Cons. Stat. §9128 (Supp. 1980), provides:

“If the Governor decides that the demand should be complied with he 
shall sign a warrant of arrest which shall be sealed with the State seal and 
be directed to any peace officer or other person whom he may think fit 
to entrust with the execution thereof. The warrant must substantially 
recite the facts necessary to the validity of its issuance.”
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nor—is a ground that the Extradition Act expressly reserves 
to the prisoner. It is surely reasonable to conclude from the 
elimination of this ground in the Detainer Agreement that 
the drafters meant the Detainer Agreement to be read as not 
affecting any rights given prisoners by the Extradition Act 
that are not expressly withheld by the Detainer Agreement. 
As the Court of Appeals concluded, “the fact that Article 
IV (d) does specifically refer to one minor procedural feature 
of the extradition process which is to be affected suggests 
forcefully that the other aspects, particularly those furnishing 
safeguards to the prisoner, are to continue in effect.” 592 F. 
2d, at 724.

Finally, paragraph (d) refers to “any right [the prisoner] 
may have” (emphasis added) to challenge the legality of his 
transfer. This suggests that more than one right is involved, 
a suggestion that is consistent with respondent’s contention 
that dll pre-existing rights are preserved. If petitioners’ con-
tention were correct—that the only right preserved is the 
right provided in paragraph (a) to petition the Governor—it 
is much more likely that paragraph (d) would have referred 
narrowly to “the right the prisoner does have” to challenge 
the legality of his transfer.

The legislative history of the Detainer Agreement, con-
tained in the comments on the draft Agreement made by the 
Council of State Governments at its 1956 conference and cir-
culated to all the adopting States, further supports the Court 
of Appeals’ reading. In discussing the different degrees of 
protection to which a prisoner is entitled under Arts. Ill and 
IV of the Agreement, the drafters stated:

“Article IV (d) safeguards certain of the prisoner’s rights. 
Normally, the only way to get a prisoner from one juris-
diction to another for purposes of trial on an indictment, 
information or complaint is through resort to extradition 
or waiver thereof. If the prisoner waives, there is no 
problem. However, if he does not waive extradition, it 
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is not appropriate to attempt to force him to give up the 
safeguards of the extradition process, even if this could 
be done constitutionally.” Council of State Govern-
ments, Suggested State Legislation, Program for 1957, 
pp. 78-79 (1956) (emphasis added).

The suggestion, of course, is that a prisoner transferred against 
his will under Art. IV should be entitled to whatever “safe-
guards of the extradition process” he might otherwise have 
enjoyed. Those safeguards include the procedural protections 
of the Extradition Act (in those States that have adopted it), 
as well as any other procedural protections the sending State 
guarantees persons being extradited from within its borders.

That this is what the drafters intended is further suggested 
by the distinction they make between Art. Ill and Art. IV 
procedures:

“The situation contemplated by this portion of the agree-
ment [Article IV] is different than that dealt with in 
Article III. [Article III] relates to proceedings initiated 
at the request of the prisoner. Accordingly, in such in-
stances it is fitting that the prisoner be required to waive 
extradition. In Article IV the prosecutor initiates the 
proceeding. Consequently, it probably would be im-
proper to require the prisoner to waive those features of 
the extradition process which are designed for the pro-
tection of his rights.” Id., at 79.

These statements strongly support respondent’s contention 
that prisoners were meant to be treated differently depending 
on which Article was being invoked, and that the general 
body of procedural rights available in the extradition context 
was meant to be preserved when the transfer was effected 
pursuant to Art. IV.

Article IX of the Detainer Agreement states that the Agree-
ment “shall be liberally construed so as to effectuate its pur-
pose.” The legislative history of the Agreement, including 
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the comments of the Council of State Governments and the 
congressional Reports and debates preceding the adoption of 
the Agreement on behalf of the District of Columbia and the 
Federal Government, emphasizes that a primary purpose 
of the Agreement is to protect prisoners against whom de-
tainers are outstanding. As stated in the House and Senate 
Reports:

“[A] prisoner who has had a detainer lodged against him 
is seriously disadvantaged by such action. He is in cus-
tody and therefore in no position to seek witnesses or to 
preserve his defense. He must often be kept in close 
custody and is ineligible for desirable work assignments. 
What is more, when detainers are filed against a prisoner 
he sometimes loses interest in institutional opportunities 
because he must serve his sentence without knowing what 
additional sentences may lie before him, or when, if ever, 
he will be in a position to employ the education and skills 
he may be developing.” H. R. Rep. No. 91-1018, p. 3 
(1970); S. Rep. No. 91-1356, p. 3 (1970).

The remedial purpose of the Agreement supports an inter-
pretation that gives prisoners the right to a judicial hearing 
in which they can bring a limited challenge to the receiving 
State’s custody request.15 In light of the purpose of the De-
tainer Agreement, as reflected in the structure of the Agree-

15 Petitioners contend that our interpretation frustrates one of the major 
purposes of the Detainer Agreement, which is to streamline the extradition 
process. We cannot accept that argument. The Detainer Agreement al-
ready provides a 30-day period from the date the prosecutor makes a re-
quest for custody until the date the prisoner can be transferred. Even 
if the hearing required by the Extradition Act could not be held until 
after the expiration of that 30-day period, which we do not now decide, 
there is no reason the prisoner could not be brought before a court on the 
31st day. Moreover, the “reasonable time” a judge fixes for a prisoner to 
file for a writ of habeas corpus under the Extradition Act might also be 
computed in recognition of the 30-day period established by the Detainer 
Agreement.
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ment, its language, and its legislative history, we conclude 
as a matter of federal law that prisoners transferred pursuant 
to the provisions of the Agreement are not required to forfeit 
any pre-existing rights they may have under state or federal 
law to challenge their transfer to the receiving State. Re-
spondent Adams has therefore stated a claim for relief under 
42 U. S. C. § 1983 for the asserted violation by state officials 
of the terms of the Detainer Agreement. See Maine n . 
Thiboutot, 448 U. S. 1 (1980).

Affirmed.

Justice  Rehnquist , with whom The  Chief  Justice  and 
Justi ce  Stew art  join, dissenting.

In a remarkable feat of judicial alchemy the Court today 
transforms state law into federal law. It decides that the 
construction of an enactment of the Pennsylvania Legislature, 
for which the consent of Congress was not required under the 
Constitution, and to which Congress never consented at all 
save in the vaguest terms some 25 years prior to its passage, 
presents a federal question. Ante, Part II. Nothing in the 
prior decisions of this Court suggests, say nothing of compels, 
such an untoward result.

The cases relied upon by the Court establish, at most, that 
the interpretation of an interstate compact sanctioned by Con-
gress pursuant to the Compact Clause will present a federal 
question. See Petty v. Tennessee-Missouri Bridge Comm’n, 
359 U. S. 275, 278 (1959) (“The construction of a compact 
sanctioned by Congress under Art. I, § 10, cl. 3, of the Con-
stitution presents a federal question”) (emphasis supplied); 
West Virginia ex rel. Dyer v. Sims, 341 U. S. 22, 27 (1951) 
(“congressional consent [was] required”); Delaware River 
Joint Toll Bridge Comm’n v. Colburn, 310 U. S. 419, 427 
(1940) (“the construction of ... a compact sanctioned by 
Congress by virtue of Article I, § 10, Clause 3 of the Consti-
tution, involves a federal ‘title, right, privilege or immu-
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nity’ ”) (emphasis supplied). In light of our recent decisions, 
however, it cannot seriously be contended that the Detainer 
Agreement constitutes an “agreement or compact” as those 
terms have come to be understood in the Compact Clause. 
In New Hampshire v. Maine, 426 U. S. 363 (1976), we held 
that the “application of the Compact Clause is limited to 
agreements that are 'directed to the formation of any com-
bination tending to the increase of the political power in the 
States, which may encroach upon or interfere with the just 
supremacy of the United States? ” Id., at 369, quoting Vir-
ginia v. Tennessee, 148 U. S. 503, 519 (1893). This rule was 
reaffirmed in United States Steel Corp. v. Multistate Tax 
Comm’n, 434 U. S. 452, 471 (1978), where the Court ruled 
that the quoted test “states the proper balance between fed-
eral and state power with respect to compacts and agreements 
among States.” Certainly nothing about the Detainer Agree-
ment threatens the just supremacy of the United States or 
enhances state power to the detriment of federal sovereignty. 
As with the “compact” in Multistate Tax Comm’n, any 
State is free to join the Detainer Agreement, so it cannot be 
considered to elevate member States at the expense of non-
members. See id., at 477-478. Finally, despite contrary 
intimations by the Court, ante, at 441, n. 9, the views of 
the drafters of the Agreement or its form are not controlling. 
The agreement involved in Multistate Tax Comm’n was 
termed a “compact” and congressional consent to it was re-
peatedly sought, 434 U. S., at 456, 458, n. 8, yet the Court 
nonetheless held it was not a compact within the Compact 
Clause. See also id., at 476-471 (“The mere form of the in-
terstate agreement cannot be dispositive. . . . The relevant 
inquiry must be one of impact on our federal structure”).

Since the Detainer Agreement is not an “agreement or 
compact” within the purview of the Compact Clause, that 
constitutional provision is irrelevant to this case, and the 
Court’s reliance on it can only be described as baffling. Al-
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though never maintaining that congressional consent was re-
quired by the Compact Clause for the Detainer Agreement— 
a conclusion foreclosed by our decisions—the Court nonethe-
less views its inquiry as “whether the Detainer Agreement 
is a congressionally sanctioned interstate compact within 
Art. I, 110, of the Constitution” and concludes in this case 
that “the consent of Congress transforms the State’s agree-
ment into federal law under the Compact Clause.” Ante, 
at 439, 440 (emphasis supplied). Whether a particular state 
enactment is “within” or “under” the Compact Clause, how-
ever, depends on whether it requires the consent of Congress— 
the Clause speaks of nothing else. Whatever effect the Com-
pact Clause may have on those laws it does cover, one would 
have thought it unnecessary to say that it can have no effect 
on those it does not cover. See Engdahl, Construction of 
Interstate Compacts: A Questionable Federal Question, 51 
Va. L. Rev. 987, 1017 (1965) (“[T]he construction of a com-
pact not requiring consent, even if Congress has consented, 
will not present a federal question . . .”). The Court stresses 
the federal interest in the area of extradition, ante, at 442, n. 
10, but, for Compact Clause purposes, “[a]bsent a threat of 
encroachment or interference through enhanced state power, 
the existence of a federal interest is irrelevant.” Multistate 
Tax Comm’n, supra, at 480, n. 33.

If the Compact Clause of the Constitution does not operate 
to transform Pennsylvania’s statute into federal law, it must 
be the consent of Congress, albeit unnecessary, which does 
so. Such a proposition is, however, contrary to the estab-
lished rule in other contexts. The most fundamental example 
was discussed in Coyle v. Smith, 221 U. S. 559, 568 (1911):

“. . . Congress may require, under penalty of denying ad-
mission, that the organic laws of a new State at the time 
of admission shall be such as to meet its approval. A 
constitution thus supervised by Congress would, after 
all, be a constitution of a State, and as such subject to 
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alteration and amendment by the State after admission. 
Its force would be that of a state constitution, and not 
that of an act of Congress.”

The consent of Congress to state taxation of its instrumentali-
ties does not mean that the interpretation of state tax laws 
presents a federal question, see Gully v. First National Bank, 
299 U. S. 109, 115 (1936) (“That there is a federal law per-
mitting such taxation does not change the basis of the suit, 
which is still the statute of the state, though the federal law 
is evidence to prove the statute valid”) (emphasis in origi-
nal), and when Congress consents to state laws regulating 
commerce which would otherwise be prohibited the state laws 
remain state laws, see In re Rahrer, 140 U. S. 545, 561 (1891) 
(by consent . Congress has not attempted to delegate the 
power to regulate commerce, ... or to adopt state laws”); 
Prudential Insurance Co. n . Benjamin, 328 U. S. 408, 438, n. 
51 (1946) (“The . . . contention that Congress’ ‘adoption’ of 
South Carolina’s statute amounts to an unconstitutional dele-
gation of Congress’ legislative power to the states obviously 
confuses Congress’ power to legislate with its power to con-
sent to state legislation. They are not identical, though 
exercised in the same formal manner”). See generally Eng- 
dahl, supra, at 1015-1016. It is particularly unsettling that 
the Court would confuse an act of congressional consent with 
an act of legislation when the consent was completely gratui-
tous and given some 25 years before passage of the state law.

What is most disturbing about the Court’s analysis is its 
potential sweep. The statute books of the States are full of 
reciprocal legislation in the criminal area. See, e. g., Uni-
form Act to Secure the Attendance of Witnesses from With-
out a State in Criminal Proceedings, 11 U. L. A. 1 (Supp. 
1980) (adopted in 54 jurisdictions); Uniform Rendition of 
Prisoners as Witnesses in Criminal Proceedings Act, 11 
U. L. A. 547 (Supp. 1980) (adopted in 13 jurisdictions). As 
this Court made clear in Multistate Tax Comm’n, 434 U. S., 
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at 469-471, such reciprocal legislation is as subject to the 
Compact Clause as other more formal interstate agreements. 
See ibid, (discussing New York v. O’Neill, 359 U. S. 1 (1959), 
a case involving the Uniform Act to Secure the Attendance 
of Witnesses); see also 434 U. S., at 491 (White , J., dissent-
ing). In light of the Court’s analysis in this case, it is not 
at all clear why the construction of each of the provisions in 
this broad array of state legislation is not a federal matter. 
It is apparently no answer that congressional consent was not 
required under the Compact Clause; the same is true with 
the Detainer Agreement. And the congressional “consent” 
in the Crime Control Consent Act of 1934 applies with the 
same force to all this reciprocal legislation as it does to the 
Detainer Agreement. Yet it has never been supposed that 
the construction of the terms of such reciprocal legislation is 
a matter on which federal courts could override the courts of 
the enacting State. Enough has been said to demonstrate 
that the Court’s opinion threatens to become a judicial Midas 
meandering through the state statute books, turning every-
thing it touches into federal law.

Since I view the Detainer Agreement as a state statute, I 
would defer to the state court’s interpretation of it. It is 
sufficiently clear to me that the court in Commonwealth ex 
rel. Coleman v. Cuyler, 261 Pa. Super. 274, 396 A. 2d 394 
(1978), disagrees with the statutory interpretation under-
taken by the Court of Appeals below and by this Court.*  

*Judge Van der Voort, writing the opinion for the Pennsylvania court, 
assumed that the procedural protections sought by respondent were not 
incorporated as a matter of statutory interpretation in the Detainer 
Agreement, since he ruled that there was no constitutional deprivation in 
not affording those protections to prisoners subject to the Detainer 
Agreement. The state-court opinion contained a comprehensive survey of 
the features of both the Detainer Agreement and the Extradition Act, and 
did not read the Detainer Agreement to contain the protections which the 
federal court said were incorporated. Even Judge Spaeth, who dissented 
on the equal protection ground in the court decision, obviously considered 
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I would therefore reverse and remand, with instructions to 
the Court of Appeals to consider respondent’s constitutional 
claims, which it avoided by what I consider unjustifiable 
statutory interpretation.

that, the procedural protections under the two Acts were different, or else 
there could not have been an equal protection challenge. See also 
Wallace v. Hewitt, 428 F. Supp. 39 (MD Pa. 1976).
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MINNESOTA v. CLOVER LEAF CREAMERY CO. et  al .

CERTIORARI TO THE SUPREME COURT OF MINNESOTA

No. 79-1171. Argued November 3, 1980—Decided January 21, 1981

For the stated purposes of promoting resource conservation, easing solid 
waste disposal problems, and conserving energy, the Minnesota Legisla-
ture enacted a statute banning the retail sale of milk in plastic non- 
returnable, nonrefillable containers, but permitting such sale in other 
nonretumable, nonrefillable containers, such as paperboard cartons. 
Respondents filed suit in Minnesota District Court, seeking to enjoin 
enforcement of the statute on constitutional grounds. The District 
Court held that the statute violated, inter alia, the Equal Protection 
Clause of the Fourteenth Amendment and the Commerce Clause. Find-
ing that “the evidence conclusively demonstrate[d] that the discrimi-
nation against plastic nonrefillables [was] not rationally related to the 
Act’s-objectives,” the Minnesota Supreme Court affirmed on the equal 
protection ground without reaching the Commerce Clause issue.

Held:
1. The ban on plastic nonretumable milk containers bears a rational 

relation to the State’s objectives and must be sustained under the Equal 
Protection Clause. Pp. 461-470.

(a) The Equal Protection Clause does not deny Minnesota the au-
thority to ban one type of milk container conceded to cause environ-
mental problems, merely because another already established type is 
permitted to continue in use. Whether in fact the statute will promote 
more environmentally desirable milk packaging is not the question. The 
Equal Protection Clause is satisfied if the Minnesota Legislature could 
rationally have decided that its ban on plastic milk jugs might foster 
greater use of environmentally desirable alternatives. Pp. 465-466.

(b) The fact that the state legislature, having concluded that non-
retumable, nonrefillable milk containers pose environmental hazards, de-
cided to ban the most recent entry in the field, and thus, in effect, 
“grandfathered” paperboard containers, at least temporarily, does not 
make the ban on plastic containers arbitrary or irrational. Cf. New 
Orleans v. Dukes, 427 U. S. 297. Pp. 466-468.

(c) Where the evidence as to whether the statute would help to 
conserve energy was “at least debatable,” the Minnesota Supreme Court 
erred in substituting its judgment for that of the legislature by finding, 
contrary to the legislature, that the production of plastic nonrefillable
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containers required less energy than production of paper containers. 
Pp. 468-469.

(d) Similarly, the Minnesota Supreme Court erred in finding, con-
trary to the legislature’s finding based on a reputable study, that plastic 
milk jugs take up less space in landfills and present fewer solid waste 
disposal problems than do paperboard containers. Pp. 469-470.

2. The statute does not violate the Commerce Clause as constituting 
an unreasonable burden on interstate commerce. Pp. 470-474.

(a) The statute does not discriminate between interstate and in-
trastate commerce but regulates evenhandedly by prohibiting all milk 
retailers from selling their products in plastic containers, without regard 
to whether the milk, the containers, or the sellers are from outside the 
State. Pp. 471-472.

(b) The incidental burden imposed on interstate commerce by the 
statute is not excessive in relation to the putative local benefits. Milk 
products may continue to move freely across the Minnesota border, 
and since most dairies package their products in more than one type of 
container, the inconvenience of having to conform to different packag-
ing requirements in Minnesota and the surrounding States should be 
slight. Even granting that the out-of-state plastics industry is burdened 
relatively more heavily than the Minnesota pulpwood industry, this 
burden is not 11 clearly excessive” in light of the substantial state interest 
in promoting conservation of energy and other natural resources and 
easing solid waste disposal problems. These local benefits amply sup-
port Minnesota’s decision under the Commerce Clause. Pp. 472-474.

289 N. W. 2d 79, reversed.

Bre nn an , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Stewa rt , Whi te , Mar sha ll , and Bla ck mu n , J J., joined. Powe ll , 
J., filed an opinion concurring in part and dissenting in part, post, p. 474. 
Stev en s , J., filed a dissenting opinion, post, p. 477. Rehn qui st , J., took 
no part in the consideration or decision of the case.

Kenneth E. Raschke, Jr., Assistant Attorney General of 
Minnesota, argued the cause for petitioner. With him on 
the briefs were Warren Spannaus, Attorney General, Richard 
B. Allyn, Chief Deputy Attorney General, and D. Douglas 
Blanke, Special Assistant Attorney General.

Leonard J. Keyes argued the cause for respondents. With 
him on the brief were Douglas L. Skor and Andrea M. Bond.
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Harlon L. Dalton argued the cause for the United States as 
amicus curiae urging reversal. On the brief were Solicitor 
General McCree, Assistant Attorney General Moorman, Dep-
uty Solicitor General Claiborne, Harriet S. Shapiro, Jacques 
B. Gelin, and Anne H. Shields*

Just ice  Brennan  delivered the opinion of the Court:
In 1977, the Minnesota Legislature enacted a statute ban-

ning the retail sale of milk in plastic nonreturnable, nonrefilla- 
ble containers, but permitting such sale in other nonreturna-
ble, nonrefillable containers, such as paperboard milk cartons. 
1977 Minn. Laws, ch. 268, Minn. Stat. § 116F.21 (1978). 
Respondents1 contend that the statute violates the Equal 
Protection and Commerce Clauses of the Constitution.

I
The purpose of the Minnesota statute is set out as § 1:

“The legislature finds that the use of nonreturnable, 
nonrefillable containers for the packaging of milk and 
other milk products presents a solid waste management 
problem for the state, promotes energy waste, and de-
pletes natural resources. The legislature therefore, in

* Stephen J. Snyder filed a brief for the Sierra Club as amicus curiae 
urging reversal.

Briefs of amici curiae urging affirmance were filed by C. Lee Cook, Jr., 
John C. Berghoff, Jr., and Stephanie W. Kanwit for the Can Manufac-
turers Institute et al.; by John M. Cannon for the Mid-America. Legal 
Foundation; and by Michael L. Flanagan for the Minnesota Dairies 
Federation.

1 Respondents, plaintiffs below, are a Minnesota dairy that owns equip-
ment for producing plastic nonreturnable milk jugs, a Minnesota dairy 
that leases such equipment, a non-Minnesota company that manufactures 
such equipment, a Minnesota company that produces plastic nonreturna-
ble milk jugs, a non-Minnesota dairy that sells milk products in Minne- 
sota in plastic nonreturnable milk jugs, a Minnesota milk retailer, a non-
Minnesota manufacturer of polyethylene resin that sells such resin in many 
States, including Minnesota, and a plastics industry trade association.
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furtherance of the policies stated in Minnesota Statutes, 
Section 116F.01,[2] determines that the use of nonreturna- 
ble, nonrefillable containers for packaging milk and other 
milk products should be discouraged and that the use of 
returnable and reusable packaging for these products is 
preferred and should be encouraged.” 1977 Minn. Laws, 
ch. 268, § 1, codified as Minn. Stat. § 116F.21 (1978).

Section 2 of the Act forbids the retail sale of milk and fluid 
milk products, other than sour cream, cottage cheese, and 
yogurt, in nonreturnable, nonrefillable rigid or semirigid con-
tainers composed at least 50% of plastic.3

The Act was introduced with the support of the state Pol-
lution Control Agency, Department of Natural Resources, 
Department of Agriculture, Consumer Services Division, and 
Energy Agency,4 and debated vigorously in both houses of the 
state legislature. Proponents of the legislation argued that 
it would promote resource conservation, ease solid waste dis-
posal problems, and conserve energy. Relying on the results 
of studies and other information,5 they stressed the need to

^Minnesota Stat. § 116F.01 (1978) provides in relevant part:
Statement of policy. The legislature seeks to encourage both the reduc-

tion of the amount and type of material entering the solid waste stream 
and the reuse and recycling of materials. Solid waste represents discarded 
materials and energy resources, and it also represents an economic burden 
to the people of the state. The recycling of solid waste materials is one 
alternative for the conservation of material and energy resources, but it 
is also in the public interest to reduce the amount of materials requiring 
recycling or disposal.”

3 Minnesota is apparently the first State so to regulate milk containers 
289 N. W. 2d 79, 81, n. 6 (1979).

Transcript of the Debate of the Minnesota House of Representatives 
on H. F. 45, p. 1 (Mar. 10, 1977), reprinted as Plaintiffs’ Exhibit J.

The principal empirical study cited in legislative debate, see, e. g., 
Transcript of the Full Senate Floor Discussion on H. F. 45, p. 12 (May 20, 
1977), reprinted as Plaintiffs’ Exhibit J (statement of Sen. Luther), is 
Midwest Research Institute, Resource and Environmental Profile Analysis 
of Five Milk Container Systems, admitted into evidence as Plaintiffs’ 
Exhibit I.
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stop introduction of the plastic nonreturnable container before 
it became entrenched in the market. Opponents of the Act, 
also presenting empirical evidence, argued that the Act would 
not promote the goals asserted by the proponents, but would 
merely increase costs of retail milk products and prolong the 
use of ecologically undesirable paperboard milk cartons.

After the Act was passed, respondents filed suit in Minne-
sota District Court, seeking to enjoin its enforcement. The 
court conducted extensive evidentiary hearings into the Act’s 
probable consequences, and found the evidence “in sharp con-
flict.” App. A-25. Nevertheless, finding itself “as fact-
finder . . . obliged to weigh and evaluate this evidence,” ibid., 
the court resolved the evidentiary conflicts in favor of re-
spondents, and concluded that the Act “will not succeed in ef-
fecting the Legislature’s published policy goals . . . .” Id., at 
A-21. The court further found that, contrary to the state-
ment of purpose in § 1, the “actual basis” for the Act “was 
to promote the economic interests of certain segments of the 
local dairy and pulpwood industries at the expense of the eco-
nomic interests of other segments of the dairy industry and 
the plastics industry.” Id., at A-19. The court therefore 
declared the Act “null, void, and unenforceable” and enjoined 
its enforcement, basing the judgment on substantive due proc-
ess under the Fourteenth Amendment to the United States 
Constitution and Art. 1, § 7, of the Minnesota Constitution; 
equal protection under the Fourteenth Amendment; and pro-
hibition of unreasonable burdens on interstate commerce 
under Art. I, § 8, of the United States Constitution. App. 
A-23.

The State appealed to the Supreme Court of Minnesota, 
which affirmed the District Court on the federal equal pro-
tection and due process grounds, without reaching the Com-
merce Clause or state-law issues. 289 N. W. 2d 79 (1979). 
Unlike the District Court, the State Supreme Court found 
that the purpose of the Act was “to promote the state in
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terests of encouraging the reuse and recycling of materials 
and reducing the amount and type of material entering the 
solid waste stream,” and acknowledged the legitimacy of this 
purpose. Id., at 82. Nevertheless, relying on the District 
Court’s findings of fact, the full record, and an independent 
review of documentary sources, the State Supreme Court held 
that “the evidence conclusively demonstrates that the dis-
crimination against plastic nonrefillables is not rationally re-
lated to the Act’s objectives.” Ibid. We granted certiorari, 
445 U. S. 949, and now reverse.

II
The parties agree that the standard of review applicable 

to this case under the Equal Protection Clause is the familiar 
“rational basis” test. See Vance n . Bradley, 440 U. S. 93, 
97 (1979); New Orleans v. Dukes, 427 U. S. 297, 303 
(1976).6 Moreover, they agree that the purposes of the Act 

6 Justi ce  Ste ve ns ’ dissenting opinion argues that the Minnesota Su-
preme Court when reviewing a challenge to a Minnesota statute on equal 
protection grounds is not bound by the limits applicable to federal 
courts, but may independently reach conclusions contrary to those of the 
legislature concerning legislative facts bearing on the wisdom or utility 
of the legislation. This argument, though novel, is without merit. A 
state court may, of course, apply a more stringent standard of review 
as a matter of state law under the State’s equivalent to the Equal Pro-
tection or Due Process Clauses. E. g., Baker v. City of Fairbanks, 471 
P. 2d 386, 401-402 (Alaska 1970); Serrano v. Priest, 18 Cal. 3d 728, 764- 
765, 557 P. 2d 929, 950-951 (1976), cert, denied, 432 U. S. 907 (1977); 
State v. Kaluna, 55 Haw. 361, 368-369, 520 P. 2d 51, 58-59 (1974); see 
Brennan, State Constitutions and the Protection of Individual Rights, 90 
Harv. L. Rev. 489 (1977). And as the dissent correctly notes, post, at 
479-481, the States are free to allocate the lawmaking function to what-
ever branch of state government they may choose. Uphaus v. Wyman, 
360 U. S. 72, 77 (1959); Sweezy v. New Hampshire, 354 U. S. 234, 256- 
257 (1957) (Frankfurter, J., concurring in result); Dreyer v. Illinois, 187 
U. S. 71, 83-84 (1902). But when a state court reviews state legisla-
tion challenged as violative of the Fourteenth Amendment, it is not
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cited by the legislature—promoting resource conservation, 
easing solid waste disposal problems, and conserving energy— 
are legitimate state purposes. Thus, the controversy in this 

free to impose greater restrictions as a matter of federal constitutional law 
than this Court has imposed. Oregon n . Hass, 420 U S. 714, 719 (1975). 

The standard of review under equal protection rationality analysis— 
without regard to which branch of the state government has made the 
legislative judgment—is governed by federal constitutional law, and a 
state court’s application of that standard is fully reviewable in this Court 
on writ of certiorari. 28 U. S. C. § 1257 (3). Just ic e Ste ve ns  concedes 
the flaw in his argument when he admits that “a state court’s decision 
invalidating state legislation on federal constitutional grounds may be 
reversed by this Court if the state court misinterpreted the relevant federal 
constitutional standard.” Post, at 489. And contrary to his argument 
that today’s judgment finds “no precedent in this Court’s decisions,” post, 
at 482, we have frequently reversed State Supreme Court decisions invali-
dating state statutes or local ordinances on the basis of equal protection 
analysis more stringent than that sanctioned by this Court. E. g., Idaho 
Dept, of Employment v. Smith, 434 U. S. 100 (1977); Arlington County 
Board v. Richards, 434 U. S. 5 (1977);. Richardson N. Ramirez, 418 
U. S. 24 (1974); Lehnhausen v. Lake Shore Auto Parts Co., 410 U. S. 
356 (1973). See also North Dakota Pharmacy Board v. Snyder’s Drug 
Stores, Inc., 414 U. S. 156 (1973); Dean v. Gadsen Times Publishing 
Corp., 412 U. S. 543 (1973); McDaniel v. Barresi, 402 U. S. 39 (1971). 
Never have we suggested that our review of the judgments in such cases 
differs in any relevant respect because they were reached by state courts 
rather than federal courts.

Indeed, Just ice  Ste ve ns  has changed his own view. Previously he has 
stated that state-court decisions under the Fourteenth Amendment grant-
ing litigants “more protection than the Federal Constitution requires,” are 
in error. Idaho Dept, of Employment v. Smith, supra, at 104 (Stev ens , 
J., dissenting in part). This is in agreement with the conclusion of one 
commentator:

“In reviewing state court resolutions of federal constitutional issues, the 
Supreme Court has not differentiated between those decisions which sus-
tain and those which reject claims of federal constitutional right. In both 
instances, once having granted review, the Court has simply determined 
whether the state court’s federal constitutional decision is ‘correct,’ mean-
ing, in this context, whether it is the decision that the Supreme Court 
would independently reach.” Sager, Fair Measure: The Legal Status of
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case centers on the narrow issue whether the legislative classi-
fication between plastic and nonplastic nonretumable milk 
containers is rationally related to achievement of the statutory 
purposes.7

A
Respondents apparently have not challenged the theoretical 

connection between a ban on plastic nonreturnables and the 
purposes articulated by the legislature; instead, they have ar-
gued that there is no empirical connection between the two. 
They produced impressive supporting evidence at trial to 
prove that the probable consequences of the ban on plastic 
nonretumable milk containers will be to deplete natural re-
sources, exacerbate solid waste disposal problems, and waste 
energy, because consumers unable to purchase milk in plastic

Underenforced Constitutional Norms, 91 Harv. L. Rev. 1212, 1243 (1978) 
(footnote omitted).
Thus, Just ice  Ste ve ns ’ argument in the dissenting opinion that today’s 
treatment of the instant case is extraordinary and unprecedented, see 
post, at 482, and n. 7, is simply wrong.

7 Respondents, citing the District Court’s Finding of Fact No. 12, App. 
A-19, also assert that the actual purpose for the Act was illegitimate: to 
“isolate from interstate competition the interests of certain segments of 
the local dairy and pulpwood industries.” Brief for Respondents 23. 
We accept the contrary holding of the Minnesota Supreme Court that 
the articulated purpose of the Act is its actual purpose. See 289 N. W. 
2d, at 82. In equal protection analysis, this Court will assume that the 
objectives articulated by the legislature are actual purposes of the statute, 
unless an examination of the circumstances forces us to conclude that they 
“could not have been a goal of the legislation.” See Weinberger v. Wiesen- 
feld, 420 U. S. 636, 648, n. 16 (1975). Here, a review of the legislative 
history supports the Minnesota Supreme Court’s conclusion that the prin-
cipal purposes of the Act were to promote conservation and ease solid 
waste disposal problems. The contrary evidence cited by respondents, 
see Brief for Respondents 29-31, is easily understood, in context, as 
economic defense of an Act genuinely proposed for environmental reasons. 
We will not invalidate a state statute under the Equal Protection Clause 
merely because some legislators sought to obtain votes for the measure 
on the basis of its beneficial side effects on state industry.



464 OCTOBER TERM, 1980

Opinion of the Court 449 U. S.

containers will turn to paperboard milk cartons, allegedly a 
more environmentally harmful product.

But States are not required to convince the courts of the 
correctness of their legislative judgments. Rather, “those 
challenging the legislative judgment must convince the court 
that the legislative facts on which the classification is appar-
ently based could not reasonably be conceived to be true by 
the governmental decisionmaker.” Vance v. Bradley, 440 
U. S., at 111. See also Day-Brite Lighting, Inc. v. Missouri, 
342 U. S. 421, 425 (1952); Henderson Co. v. Thompson, 300 
U. S. 258, 264-265 (1937).

Although parties challenging legislation under the Equal 
Protection Clause may introduce evidence supporting their 
claim that it is irrational, United States n . Carolene Products 
Co., 304 U. S. 144, 153-154 (1938),8 they cannot prevail so 
long as “it is evident from all the considerations presented to 
[the legislature], and those of which we may take judicial 
notice, that the question is at least debatable.” Id., at 154. 
Where there was evidence before the legislature reasonably 
supporting the classification, litigants may not procure invali-
dation of the legislation merely by tendering evidence in court 
that the legislature was mistaken.

The District Court candidly admitted that the evidence was 
“in sharp conflict,” App. A-25, but resolved the conflict in 
favor of respondents and struck down the statute. The Su-
preme Court of Minnesota, however, did not reverse on the 
basis of this patent violation of the principles governing ra-
tionality analysis under the Equal Protection Clause. Rather, 
the court analyzed the statute afresh under the Equal Pro-
tection Clause, and reached the conclusion that the statute is

8 We express no view whether the District Court could have dismissed 
this case on the pleadings or granted summary judgment for the State 
on the basis of the legislative history, without hearing respondents’ evi-
dence. See Vance v. Bradley, 440 TJ. S. 93, 109-112 (1979); Bayside Fish 
Flour Co. v. Gentry, 297 U. S. 422 (1936).



MINNESOTA v. CLOVER LEAF CREAMERY CO. 465

456 Opinion of the Court

constitutionally invalid. The State contends that in this 
analysis the court impermissibly substituted its judgment for 
that of the legislature. We turn now to that argument.

B
The State identifies four reasons why the classification be-

tween plastic and nonplastic nonreturnables is rationally 
related to the articulated statutory purposes. If any one 
of the four substantiates the State’s claim, we must reverse 
the Minnesota Supreme Court and sustain the Act.

First, the State argues that elimination of the popular plas-
tic milk jug will encourage the use of environmentally su-
perior containers. There is no serious doubt that the plastic 
containers consume energy resources and require solid waste 
disposal, nor that refillable bottles and plastic pouches are 
environmentally superior. Citing evidence that the plastic 
jug is the most popular, and the gallon paperboard carton the 
most cumbersome and least well regarded package in the in-
dustry, the State argues that the ban on plastic nonreturnables 
will buy time during which environmentally preferable alter-
natives may be further developed and promoted.

As Senator Spear argued during the Senate debate:
“[T]his bill is designed to prevent the beginning of an-
other system of non-returnables that is going to be very, 
very difficult [to stop] once it begins. It is true that our 
alternative now is not a returnable system in terms of 
milk bottles. Hopefully we are eventually going to be 
able to move to that kind of a system, but we are never 
going to move to a returnable system so long as we allow 
another non-returnable system with all the investment 
and all of the vested interest that that is going to involve 
to begin.” Transcript of the Full Senate Floor Discus-
sion of H. F. 45, p. 6 (May 20, 1977), reprinted as Plain-
tiffs’ Exhibit J.

Accord, id., at 1-2 (statement of Sen. Luther).
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The Minnesota Supreme Court dismissed this asserted state 
interest as “speculative and illusory.” 289 N. W. 2d, at 86. 
The court expressed doubt that the Minnesota Legislature or 
Pollution Control Agency would take any further steps to pro-
mote environmentally sound milk packaging, and stated that 
there is no evidence that paperboard cartons will cease to be 
used in Minnesota. Ibid.

We find the State’s approach fully supportable under our 
precedents. This Court has made clear that a legislature 
need not “strike at all evils at the same time or in the same 
way,” Semler v. Oregon State Board of Dental Examiners, 
294 U. S. 608, 610 (1935), and that a legislature “may imple-
ment [its] program step by step, . . . adopting regulations 
that only partially ameliorate a perceived evil and deferring 
complete elimination of the evil to future regulations.” New 
Orleans v. Dukes, 427 U. S., at 303. See also Katzenbach n . 
Morgan, 384 U. S. 641, 657 (1966); Williamson v. Lee Op-
tical Co., 348 U. S. 483, 489 (1955); Railway Express Agency, 
Inc. v. New York, 336 U. S. 106, 110 (1949). The Equal 
Protection Clause does not deny the State of Minnesota the 
authority to ban one type of milk container conceded to cause 
environmental problems, merely because another type, already 
established in the market, is permitted to continue in use. 
Whether in fact the Act will promote more environmentally 
desirable milk packaging is not the question: the Equal Pro-
tection Clause is satisfied by our conclusion that the Minne-
sota Legislature could rationally have decided that its ban on 
plastic nonreturnable milk jugs might foster greater use of 
environmentally desirable alternatives.

Second, the State argues that its ban on plastic nonreturna- 
ble milk containers will reduce the economic dislocation 
foreseen from the movement toward greater use of environ-
mentally superior containers. The State notes that plastic 
nonreturnables have only recently been introduced on a wide 
scale in Minnesota, and that, at the time the legislature was
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considering the Act, many Minnesota dairies were preparing 
to invest large amounts of capital in plastic container produc-
tion. As Representative Munger, chief sponsor of the bill in 
the House of Representatives, explained:

“Minnesota’s dairy market is on the verge of making a 
major change over from essentially a paperboard container 
system to a system of primarily single use, throwaway 
plastic bottles. The major dairies in our state have or-
dered the blow-mold equipment to manufacture in plant 
the non-returnable plastic milk bottle. Members of the 
House, I feel now is an ideal time for this legislation 
when only one dairy in our state is firmly established in 
manufacturing and marketing the throwaway plastic milk 
bottle.” Transcript of the Debate of the Minnesota 
House of Representatives on H. F. 45, p. 2 (Mar. 10, 
1977), reprinted as Plaintiffs’ Exhibit J.

See also Transcript of the Full Senate Floor Discussion on 
H. F. 45, p. 6 (May 20, 1977), reprinted as Plaintiffs’ Exhibit 
J (statement of Sen. Milton); id., at 9 (statement of Sen. 
Schaaf); id., at 10-11 (statement of Sen. Perpich).

Moreover, the State explains, to ban both the plastic and 
the paperboard nonreturnable milk container at once would 
cause an enormous disruption in the milk industry because 
few dairies are now able to package their products in refilla-
ble bottles or plastic pouches. Thus, by banning the plastic 
container while continuing to permit the paperboard con-
tainer, the State was able to prevent the industry from be-
coming reliant on the new container, while avoiding severe 
economic dislocation.

The Minnesota Supreme Court did not directly address this 
justification, but we find it supported by our precedents as 
well. In New Orleans v. Dukes, supra, we upheld a city reg-
ulation banning pushcart food vendors, but exempting from 
the ban two vendors who had operated in the city for over 
eight years. Noting that the “city could reasonably decide 
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that newer businesses were less likely to have built up sub-
stantial reliance interests in continued operation,” we held 
that the city “could rationally choose initially to eliminate 
vendors of more recent vintage.” Id., at 305. Accord, 
United States v. Maryland Savings-Share Ins. Corp., 400 
U. S. 4, 6 (1970). This case is not significantly different. 
The state legislature concluded that nonreturnable, nonrefill- 
able milk containers pose environmental hazards, and decided 
to ban the most recent entry into the field. The fact that 
the legislature in effect “grandfathered” paperboard con-
tainers, at least temporarily, does not make the Act’s ban on 
plastic nonreturnables arbitrary or irrational.

Third, the State argues that the Act will help to conserve 
energy. It points out that plastic milk jugs are made from 
plastic resin, an oil and natural gas derivative, whereas paper-
board milk cartons are primarily composed of pulpwood, which 
is a renewable resource. This point was stressed by the Act’s 
proponents in the legislature. Senator Luther commented: 
“We have been through an energy crisis in Minnesota. We 
know what it is like to go without and what we are looking 
at here is a total blatant waste of petroleum and natural 
gas . . . .” Transcript of the Full Senate Floor Discussion 
on H. F. 45, p. 12 (May 20, 1977), reprinted as Plaintiffs’ 
Exhibit J. Representative Munger said in a similar vein:

“A sweep to the plastic throwaway bottle in the gallon 
size container alone would use enough additional natural 
gas and petroleum to heat 3,100 homes each year in Min-
nesota when compared to a refillable system and 1,400 
compared to the present paperboard system. Plastic con-
tainers are made from a non-renewable resource while 
the paperboard is made from Minnesota’s forest prod-
ucts.” Transcript of the Debate of the Minnesota House 
of Representatives on H. F. 45, p. 2 (Mar. 10, 1977), 
reprinted as Plaintiffs’ Exhibit J.
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The Minnesota Supreme Court held, in effect, that the leg-
islature misunderstood the facts. The court admitted that 
the results of a reliable study9 support the legislature’s con-
clusion that less energy is consumed in the production of 
paperboard containers than in the production of plastic non- 
returnables, but, after crediting the contrary testimony of 
respondents’ expert witness and altering certain factual as-
sumptions,10 the court concluded that “production of plastic 
nonrefillables requires less energy than production of paper 
containers.” 289 N. W. 2d, at 85.

The Minnesota Supreme Court may be correct that the 
Act is not a sensible means of conserving energy. But we 
reiterate that “it is up to legislatures, not courts, to decide on 
the wisdom and utility of legislation.” Ferguson n . Skrupa, 
372 U. S. 726, 729 (1963). Since in view of the evidence be-
fore the legislature, the question clearly is “at least debata-
ble,” United States v. Carotene Products Co., 304 U. S., at 
154, the Minnesota Supreme Court erred in substituting its 
judgment for that of the legislature.

Fourth, the State argues that the Act will ease the State’s 
solid waste disposal problem. Most solid consumer wastes in 
Minnesota are disposed of in landfills. A reputable study 
before the Minnesota Legislature indicated that plastic milk 
jugs occupy a greater volume in landfills than other nonre- 
turnable milk containers.11 This was one of the legislature’s 
major concerns. For example, in introducing the bill to the 
House of Representatives, Representative Munger asked rhe-

9 See n. 5, supra.
10 The court adopted the higher of two possible measurements of energy 

consumption from paperboard production, apparently because the lower 
figure contemplated the use of waste products, such as sawdust, for energy 
production. In addition, the court substituted a lower measurement of 
the energy consumption from plastic nonretumable production for that 
used in the study. 289 N. W. 2d, at 84-85.

11 This was the conclusion of the Midwest Research Institute study, see 
n. 5, supra. Brief for Petitioner 21.



470 OCTOBER TERM, 1980

Opinion of the Court 449 U.S.

topically: “Why do we need this legislation?” Part of his 
answer to the query was that “the plastic non-refillable con-
tainers will increase the problems of solid waste in our state.” 
Transcript of the Debate of the Minnesota House of Repre-
sentatives on H. F. 45, p. 1 (Mar. 10, 1977), reprinted as 
Plaintiffs’ Exhibit J.

The Minnesota Supreme Court found that plastic milk jugs 
in fact take up less space in landfills and present fewer solid 
waste disposal problems than do paperboard containers. 289 
N. W. 2d, at 82-85. But its ruling on this point must be re-
jected for the same reason we rejected its ruling concerning 
energy conservation: it is not the function of the courts to 
substitute their evaluation of legislative facts for that of the 
legislature.

We therefore conclude that the ban on plastic nonreturna-
ble milk containers bears a rational relation to the State’s ob-
jectives, and must be sustained under the Equal Protection 
Clause.12

Ill
The District Court also held that the Minnesota statute is 

unconstitutional under the Commerce Clause13 because it im-
poses an unreasonable burden on interstate commerce.14 We 
cannot agree.

12 The District Court also held that the Act violated substantive due 
process, and was apparently affirmed by the State Supreme Court on this 
ground. Conclusion of Law No. 1, App. A-23; 289 N. W. 2d, at 87, n. 20. 
From our conclusion under equal protection, however, it follows a fortiori 
that the Act does not violate the Fourteenth Amendment’s Due Process 
Clause. See Exxon Corp. v. Governor of Maryland, 437 U. S. 117, 124- 
125 (1978); Ferguson v. Skrupa, 372 U. S. 726 (1963).

13 “The Congress shall have Power ... To regulate Commerce 
among the several States . . . .” U. S. Const., Art. I, § 8, cl. 3.

14 The Minnesota Supreme Court did not reach the Commerce Clause 
issue. 289 N. W. 2d, at 87, n. 20. The parties and amici have fully 
briefed and argued the question, and because of the obvious factual con-
nection between the rationality analysis under the Equal Protection Clause 
and the balancing of interests under the Commerce Clause, we will reach 
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When legislating in areas of legitimate local concern, such 
as environmental protection and resource conservation, States 
are nonetheless limited by the Commerce Clause. See Lewis 
n . BT Investment Managers, Inc., 447 U. S. 27, 36 (1980); 
Hunt v. Washington Apple Advertising Comm’n, 432 U. S. 
333, 350 (1977); Southern Pacific Co. v. Arizona ex rel. Sul-
livan, 325 U. S. 761, 767 (1945). If a state law purporting 
to promote environmental purposes is in reality “simple eco-
nomic protectionism,” we have applied a “virtually per se 
rule of invalidity.” Philadelphia v. New Jersey, 437 U. S. 617, 
624 (1978).15 Even if a statute regulates “evenhandedly,” 
and imposes only “incidental” burdens on interstate com-
merce, the courts must nevertheless strike it down if “the 
burden imposed on such commerce is clearly excessive in re-
lation to the putative local benefits.” Pike v. Bruce Church, 
Inc., 397 U. S. 137, 142 (1970). Moreover, “the extent of 
the burden that will be tolerated will of course depend on the 
nature of the local interest involved, and on whether it could 
be promoted as well with a lesser impact on interstate activ-
ities.” Ibid.

Minnesota’s statute does not effect “simple protectionism,” 
but “regulates evenhandedly” by prohibiting all milk retail-
ers from selling their products in plastic, nonreturnable milk 
containers, without regard to whether the milk, the contain-

and decide the question. See New York City Transit Authority v. Beazer, 
440 U. S. 568, 583, n. 24 (1979).

15 A court may find that, a state law constitutes “economic protection-
ism” on proof either of discriminatory effect, see Philadelphia v. New 
Jersey, or of discriminatory purpose, see Hunt n . Washington Apple Ad-
vertising Comm’n, 432 U. S., at 352-353. Respondents advance a “dis-
criminatory purpose” argument, relying on a finding by the District Court 
that the Act’s “actual basis was to promote the economic interests of cer-
tain segments of the local dairy and pulpwood industries at the expense of 
the economic interests of other segments of the dairy industry and the 
plastics industry.” App. A-19. We have already considered and rejected 
this argument in the equal protection context, see n. 7, supra, and do so in 
this context as well.
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ers, or the sellers are from outside the State. This statute 
is therefore unlike statutes discriminating against interstate 
commerce, which we have consistently struck down. E. g., 
Lewis n . BT Investment Managers, Inc., supra (Florida stat-
utory scheme prohibiting investment advisory services by 
bank holding companies with principal offices out of the 
State); Hughes v. Oklahoma, 441 U. S. 322 (1979) (Okla-
homa statute prohibiting the export of natural minnows from 
the State); Philadelphia v. New Jersey, supra (New Jersey 
statute prohibiting importation of solid and liquid wastes 
into the State); Hunt n . Washington Apple Advertising 
Comm’n, supra (North Carolina statute imposing additional 
costs on Washington, but not on North Carolina, apple 
shippers).

Since the statute does not discriminate between interstate 
and intrastate commerce, the controlling question is whether 
the incidental burden imposed on interstate commerce by the 
Minnesota Act is “clearly excessive in relation to the putative 
local benefits.” Pike v. Bruce Church, Inc., supra, at 142. 
We conclude that it is not.

The burden imposed on interstate commerce by the statute 
is relatively minor. Milk products may continue to move 
freely across the Minnesota border, and since most dairies 
package their products in more than one type of containers,16 
the inconvenience of having to conform to different packaging 
requirements in Minnesota and the surrounding States should 
be slight. See Pacific States Box & Basket Co. v. White, 296 
U. S. 176, 184 (1935). Within Minnesota, business will pre-
sumably shift from manufacturers of plastic nonreturnable 
containers to producers of paperboard cartons, refillable bot-

16 Respondent Wells Dairy, an Iowa firm, sells 60% of its milk in plastic 
nonreturnable containers, and the remainder in other types of packages, 
including paperboard cartons. Tr. 419, 426, 439. The Chairman of the 
Board of respondent Marigold Foods, Inc., a Minnesota dairy, admitted 
at trial that his firm would continue to sell milk in plastic nonreturnable 
containers in other States, despite the passage of the Act. Id., at 474.
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ties, and plastic pouches, but there is no reason to suspect 
that the gainers will be Minnesota firms, or the losers out-of- 
state firms. Indeed, two of the three dairies, the sole milk 
retailer, and the sole milk container producer challenging the 
statute in this litigation are Minnesota firms.17

Pulpwood producers are the only Minnesota industry likely 
to benefit significantly from the Act at the expense of out-of- 
state firms. Respondents point out that plastic resin, the raw 
material used for making plastic nonreturnable milk jugs, is 
produced entirely by non-Minnesota firms, while pulpwood, 
used for making paperboard, is a major Minnesota product. 
Nevertheless, it is clear that respondents exaggerate the degree 
of burden on out-of-state interests, both because plastics will 
continue to be used in the production of plastic pouches, plas-
tic returnable bottles, and paperboard itself, and because out- 
of-state pulpwood producers will presumably absorb some of 
the business generated by the Act.

Even granting that the out-of-state plastics industry is bur-
dened relatively more heavily than the Minnesota pulpwood 
industry, we find that this burden is not “clearly excessive” 
in light of the substantial state interest in promoting con-
servation of energy and other natural resources and easing 
solid waste disposal problems, which we have already re-
viewed in the context of equal protection analysis. See supra, 
at 465-470. We find these local benefits ample to support 
Minnesota’s decision under the Commerce Clause. Moreover, 
we find that no approach with “a lesser impact on interstate 
activities,” Pike v. Bruce Church, Inc., supra, at 142, is 
available. Respondents have suggested several alternative 
statutory schemes, but these alternatives are either more bur-
densome on commerce than the Act (as, for example, banning 
all nonreturnables) or less likely to be effective (as, for ex-

1TSee n. 1, supra. The existence of major in-state interests adversely 
affected by the Act is a powerful safeguard against legislative abuse. South 
Carolina State Highway Dept. v. Barnwell Bros., Inc., 303 U. S. 177, 187 
(1938).
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ample, providing incentives for recycling). See Brief for Re-
spondents 32-33.

In Exxon Corp. n . Governor of Maryland, 437 U. S. 117 
(1978), we upheld a Maryland statute barring producers and 
refiners of petroleum products—all of which were out-of-state 
businesses—from retailing gasoline in the State. We stressed 
that the Commerce Clause “protects the interstate market, 
not particular interstate firms, from prohibitive or burdensome 
regulations.” Id., at 127-128. A nondiscriminatory regula-
tion serving substantial state purposes is not invalid simply 
because it causes some business to shift from a predominantly 
out-of-state industry to a predominantly in-state industry. 
Only if the burden on interstate commerce clearly outweighs 
the State’s legitimate purposes does such a regulation violate 
the Commerce Clause.

The judgment of the Minnesota Supreme Court is
Reversed.

Justice  Rehnquist  took no part in the consideration or 
decision of this case.

Just ice  Powell , concurring in part and dissenting in part.
The Minnesota statute at issue bans the retail sale of milk 

in plastic nonreturnable, nonrefillable containers, but permits 
such sale in paperboard milk cartons. Respondents chal-
lenged the validity of the statute under both the Equal Pro-
tection and Commerce Clauses. The Minnesota District 
Court agreed with respondents on both grounds. The Su-
preme Court of Minnesota also agreed that the statute vio-
lated the Equal Protection Clause, but found it unnecessary 
to reach the Commerce Clause issue.

This Court today reverses the Supreme Court of Minnesota, 
finding no merit in either of the alleged grounds of invalidity. 
I concur in the view that the statute survives equal protection 
challenge, and therefore join the judgment of reversal on this
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ground. I also agree with most of Parts I and II of the 
Court’s opinion.

I would not, however, reach the Commerce Clause issue, 
but would remand it for consideration by the Supreme Court 
of Minnesota. The District Court expressly found:

“12. Despite the purported policy statement published 
by the legislature as its basis for enacting Chapter 268, 
the actual basis was to promote the economic interests of 
certain segments of the local dairy and pulpwood indus-
tries at the expense of the economic interests of other 
segments of the dairy industry and the plastics industry.” 
App. to Pet. for Cert. A-24.

At a subsequent point in its opinion, and in even more explicit 
language, the District Court reiterated its finding that the 
purpose of the statute related to interstate commerce.1 These 
findings were highly relevant to the question whether the 
statute discriminated against interstate commerce. See Phil-
adelphia v. New Jersey, 437 U. S. 617, 624 (1978) (“The 
crucial inquiry . . . must be directed to determining whether 
[the statute] is basically a protectionist measure, or whether 
it can fairly be viewed as a law directed to legitimate local 
concerns, with effects upon interstate commerce that are only 
incidental”). Indeed, the trial court’s findings normally 
would require us to conclude that the Minnesota Legislature 
was engaging in such discrimination, as they were not rejected 
by the Minnesota Supreme Court. That court simply in-
validated the statute on equal protection grounds, and had no 
reason to consider the claim of discrimination against inter-
state commerce.

1 Finding 23 of the District Court was as follows:
“23. Despite the purported policy reasons published by the Legislature 

as bases for enacting Chapter 268, actual bases were to isolate from 
interstate competition the interests of certain segments of the local dairy 
and pulpwood industries. The economic welfare of such local interests 
can be promoted without the remedies prescribed in Chapter 268.” App. 
to Pet. for Cert. A-27 (emphasis added).
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The Minnesota Supreme Court did accept the avowed legis-
lative purpose of the statute. It stated: “The Act is intended 
to promote the policies stated in Minn. St. 116F.01; therefore 
it is intended to promote the state interests of encouraging 
the reuse and recycling of materials and reducing the 
amount and type of material entering the solid waste stream.” 
289 N. W. 2d 79, 82 (1979). The Court today reads this 
statement as an implied rejection of the trial court’s specific 
finding that the “actual [purpose] was to promote the eco-
nomic interests of certain segments of the local dairy and 
pulpwood industries at the expense of the economic interests” 
of the nonresident dairy and plastics industry. In my view, 
however, the Minnesota Supreme Court was merely assum-
ing that the statute was intended to promote its stated pur-
poses. It was entirely appropriate for that court to accept, 
for purposes of equal protection analysis, the purpose ex-
pressed in the statute. See ante, at 463, n. 7. When the 
court did so, however, there is no reason to conclude that it 
intended to express or imply any view on any issue it did not 
consider. In drawing its conclusions, the court included no 
discussion whatever of the Commerce Clause issue and, cer-
tainly, no rejection of the trial court’s express and repeated 
findings concerning the legislature’s actual purpose.2

I conclude therefore that this Court has no basis for infer-
ring a rejection of the quite specific factfindings by the trial 
court. The Court’s decision today, holding that Chapter 
268 does not violate the Commerce Clause, is flatly contrary

2 Commerce Clause analysis differs from analysis under the “rational 
basis” test. Under the Commerce Clause, a court is empowered to dis- 
regard a legislature’s statement of purpose if it considers it a pretext. 
See Dean Milk Co. v. Madison, 340 U. S. 349, 354 (1951) (“A different 
view, that the ordinance is valid simply because it professes to be a health 
measure, would mean that the Commerce Clause of itself imposes no lim-
itations on state action other than those laid down by the Due Process 
Clause, save for the rare instance where a state artlessly discloses an 
avowed purpose to discriminate against interstate goods”).
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to the only relevant specific findings of fact. Although we 
are not barred from reaching the Commerce Clause issue, in 
doing so we also act without the benefit of a decision by the 
highest court of Minnesota on the question. In these circum-
stances, it is both unnecessary, and in my opinion inappro-
priate, for this Court to decide the Commerce Clause issue. 
See, e. g., FTC v. Anheuser-Busch, Inc., 363 U. S. 536, 542 
(1960); United States n . Ballard, 322 IT. S. 78, 88 (1944). 
Because no reason has been offered for a departure from our 
customary restraint, I would remand the case with instruc-
tions to consider specifically whether the statute discrimi-
nated impermissibly against interstate commerce.

Just ice  Stevens , dissenting.
While the Court in this case seems to do nothing more than 

apply well-established equal protection and Commerce Clause 
principles to a particular state statute, in reality its reversal 
of the Minnesota Supreme Court is based upon a newly dis-
covered principle of federal constitutional law. According to 
this principle, which is applied but not explained by the ma-
jority, the Federal Constitution defines not only the relation-
ship between Congress and the federal courts, but also the 
relationship between state legislatures and state courts. Be-
cause I can find no support for this novel constitutional 
doctrine in either the language of the Federal Constitution 
or the prior decisions of this Court, I respectfully dissent.

I
The keystone of the Court’s equal protection analysis is its 

pronouncement that “it is not the function of the courts to 
substitute their evaluation of legislative facts for that of the 
legislature.” Ante, at 470.1 If the pronouncement concerned 

1See also ante, at 464, where the Court states that "States are not re-
quired to convince the courts of the correctness of their legislative judg-
ments”; and ibid., where the Court states that “litigants may not pro-
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the function of federal courts, it would be amply supported 
by reason and precedent. For federal tribunals are courts of 
limited jurisdiction, whose powers are confined by the Federal 
Constitution, by statute, and by the decisions of this Court. 
It is not surprising, therefore, that the Court’s pronounce-
ment is supported by citation only to precedents dealing with 
the function that a federal court may properly perform when 
it is reviewing the constitutionality of a law enacted by Con-
gress or by a state legislature.2

cure invalidation of the legislation merely by tendering evidence in court 
that the legislature was mistaken.”

2 The majority cites Vance v. Bradley, 440 U S. 93 (1979); Ferguson v. 
Skrupa, 372 U. S. 726 (1963); Day-Brite Lighting, Inc. v. Missouri, 342 
IT. S. 421 (1952); United States v. Carotene Products Co., 304 U. S. 144 
(1938); and Henderson Co. v. Thompson, 300 U. S. 258 (1937), in support 
of its conclusion that it is not the function of the Minnesota courts to 
re-evaluate facts considered by the Minnesota Legislature. See ante, at 
464, 469. However, even a cursory examination of these cases reveals 
that they provide no support for the Court’s decision in this case.

In four of the cited cases, the Court reviewed the actions of lower 
federal, not state, courts. These cases thus shed no light upon the role a 
state court properly may play in reviewing actions of the state legislature. 
In Vance v. Bradley and United States v. Carotene Products, Federal Dis-
trict Courts had invalidated federal statutes on federal constitutional 
grounds. In both cases, this Court reversed because the District Courts 
had exceeded the scope of their powers by re-evaluating the factual bases 
for the congressional enactments. See Vance, supra, at 111-112; Carotene 
Products, supra, at 152, 154. In Ferguson v. Skrupa, a Federal Dis-
trict Court had invalidated a Kansas statute on federal constitu-
tional grounds. This Court reversed, finding that the District Court had 
exceeded constitutional limitations by substituting its judgment for that 
of the Kansas Legislature. See 372 U. S., at 729-731. The Court also 
indicated in Ferguson that its own power to supervise the actions of state 
legislatures is narrowly circumscribed. Id., at 730-731. Finally, in Hen-
derson Co. v. Thompson, a Federal District Court had sustained a Texas 
statute in the face of a constitutional challenge. In affirming that decision, 
the Court simply observed that “[t]he needs of conservation are to be 
determined by the Legislature.” 300 U. S., at 264.

In only one of the cases cited by the majority did the Court review 
a state-court judgment. In Day-Brite Lighting, Inc. v. Missouri, a
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But what is the source—if indeed there be one—of this 
Court’s power to make the majestic announcement that it is 
not the function of a state court to substitute its evaluation 
of legislative facts for that of a state legislature? I should 
have thought the allocation of functions within the structure 
of a state government would be a matter for the State to deter-
mine. I know of nothing in the Federal Constitution that 
prohibits a State from giving lawmaking power to its courts.3

Missouri statute was challenged on due process, equal protection, and 
Contract Clause theories. The Missouri Supreme Court had upheld the 
statute, and this Court affirmed. In the course of its opinion, the Court 
stated that it was not free to re-evaluate the legislative judgment or act as 
“a superlegislature.” 342 U. S., at 423, 425. The Court did not com-
ment at all upon the extent of the Missouri Supreme Court’s authority 
to supervise the activities of the Missouri Legislature. Nothing in the 
Day-Brite Lighting opinion can be construed as the source of the Court’s 
newly found power to determine for the States which lawmaking powers 
may be allocated to their courts and which to their legislatures.

3 Responding to an argument that the lawmaking power of the Vir-
ginia Legislature had been improperly assigned to another arm of the 
State’s government, Justice Cardozo, writing for the Court in Highland 
Farms Dairy, Inc. v. Agnew, 300 U. S. 608, 612-613 (1937), stated:

“The Constitution of the United States in the circumstances here ex-
hibited has no voice upon the subject. The statute challenged as invalid 
is one adopted by a state. This removes objections that might be worthy 
of consideration if we were dealing with an act of Congress. How power 
shall be distributed by a state among its governmental organs is commonly, 
if not always, a question for the state itself. Nothing in the distribution 
here attempted supplies the basis for an exception. The statute is not 
a denial of a republican form of government. Constitution, Art. IV, § 4. 
Even if it were, the enforcement of that guarantee, according to the settled 
doctrine, is for Congress, not the courts. Pacific States Telephone Co. N. 
Oregon, 223 U. S. 118; Davis v. Hild ebrant, 241 U. S. 565; Ohio ex rel. 
Bryant n . Akron Park District, 281 U. S. 74, 79, 80. Cases such as 
Panama Refining Co. v. Ryan, 293 U. S. 388, and Schechter Poultry Corp. 
v. United States, 295 U. S. 495, cited by appellants, are quite beside the 
point. What was in controversy there was the distribution of power 
between President and Congress, or between Congress and administrative 
officers or commissions, a controversy affecting the structure of the na-
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Nor is there anything in the Federal Constitution that pre-
vents a state court from reviewing factual determinations 
made by a state legislature or any other state agency.4 If a 
state statute expressly authorized a state tribunal to sit as a 
Council of Revision with full power to modify or to amend

tional government as established by the provisions of the national 
constitution.

“So far as the objection to delegation is founded on the Constitution 
of Virginia, it is answered by a decision of the highest court of the state. 
In Reynolds n . Milk Commission, 163 Va. 957; 179 S. E. 507, the Supreme 
Court of Appeals passed upon the validity of the statute now in ques-
tion. ... A judgment by the highest court of a state as to the meaning 
and effect of its own constitution is decisive and controlling everywhere.” 
See also Dreyer v. Illinois, 187 U. S. 71, 83-84 (1902); Sweezy n . New 
Hampshire, 354 U. S. 234, 256-257 (1957) (Frankfurter, J., concurring in 
result).

4 In Ferguson v. Skrupa, supra, the Court indicated that the Federal 
Constitution does prevent the federal courts from reviewing factual deter-
minations made by a state legislature. In rejecting the substantive due 
process cases of an earlier era, the Court stated:
“Under the system of government created by our Constitution, it is up 
to legislatures, not courts, to decide on the wisdom and utility of legisla-
tion.” 372 U. S., at 729.
The Court went on to explain this constitutional limitation:
“We have returned to the original constitutional proposition that courts 
do not substitute their social and economic beliefs for the judgment of 
legislative bodies, who are elected to pass laws. . . . Legislative bodies 
have broad scope to experiment with economic problems, and this Court 
does not sit to ‘subject the State to an intolerable supervision hostile to 
the basic principles of our Government and wholly beyond the protection 
which the general clause of the Fourteenth Amendment was intended to 
secure.’” Id., at 730 (footnote omitted).

The Court’s conclusion in Ferguson that the Constitution imposes limita-
tions upon the power of the federal courts to review legislative judg-
ments was clearly correct and was consistent with the structure of the 
Federal Constitution and “the system of government created” therein. 
The Constitution defines the relationship among the coordinate branches of 
the Federal Government and prescribes for each branch certain limited 
powers. The Federal Constitution, however, is silent with respect to the 
powers of the coordinate branches of state governments and the relation-
ship among those branches.
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the work product of its legislature, that statute would not 
violate any federal rule of which I am aware. The functions 
that a state court shall perform within the structure of state 
government are unquestionably matters of state law.

One of the few propositions that this Court has respected 
with unqualified consistency—until today—is the rule that a 
federal court is bound to respect the interpretation of state 
law announced by the highest judicial tribunal in a State.5 
In this case, the Minnesota Supreme Court has held that the 
state trial court acted properly when it reviewed the factual 
basis for the state legislation, and implicitly the Minnesota 
Supreme Court also has held that its own review of the legis-
lative record was proper. Moreover, it also has determined 
as a matter of state law how it properly should resolve con-
flicts in the evidence presented to the state legislature, as 
supplemented by the additional evidence presented to the 
trial court in this case.6 In my opinion, the factual conclu-

5 Although this proposition is so well established as to require no cita-
tion of authority, abundant authority is readily available. See, e. g., 
North Carolina v. Butler, 441 IT. S. 369, 376, n. 7 (1979); Ward v. Illinois, 
431 U. S. 767, 772 (1977); Eastlake v. Forest City Enterprises, Inc., 426 
U. S. 668, 674, n. 9 (1976); Hortonville Joint School District No. 1 n . 
Hortonville Education Assn., 426 IT. S. 482, 488 (1976); Mullaney v. 
Wilbur, 421 U. S. 684, 691 (1975); Memorial Hospital v. Maricopa 
County, 415 U. S. 250, 256 (1974); Wardius v. Oregon, 412 U. S. 470, 
477 (1973); Groppi v. Wisconsin, 400 U. S. 505, 507 (1971).

6 In its memorandum in this case, the state trial court initially observed 
that it was not free to “substitute its judgment for that of the legislature 
as to the wisdom or desirability of the act.” App. A-24. With respect to 
the facts considered by the legislature, however, the trial court found that 
“as fact-finder, [it was] obliged to weigh and evaluate this evidence, much 
of which was in sharp conflict.” Id., at A—25.

In its opinion affirming the trial court’s decision, the Minnesota Supreme 
Court took a similar view of the function to be performed by the Min-
nesota courts when reviewing Minnesota legislation:

“We are aware of the deference that is accorded to the legislature when 
the present type of statute is analyzed on equal protection grounds. 
Nevertheless, our inquiry into the constitutional propriety of the present 
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sions drawn by the Minnesota courts concerning the delibera-
tions of the Minnesota Legislature are entitled to just as much 
deference as if they had been drafted by the state legislature 
itself and incorporated in a preamble to the state statute. 
The State of Minnesota has told us in unambiguous language 
that this statute is not rationally related to any environmental 
objective; it seems to me to be a matter of indifference, for 
purposes of applying the federal Equal Protection Clause, 
whether that message to us from the State of Minnesota is 
conveyed by the State Supreme Court, or by the state legis-
lature itself.

I find it extraordinary that this federal tribunal feels free 
to conduct its own de novo review of a state legislative record 
in search of a rational basis that the highest court of the State 
has expressly rejected. There is no precedent in this Court’s 
decisions for such federal oversight of a State’s lawmaking 
process.7 Of course, if a federal trial court had reviewed the

classification separating paper containers from plastic nonrefillables is 
dependent upon facts. Based upon the relevant findings of fact by the 
trial court, supported by the record, and upon our own independent re-
view of documentary sources, we believe the evidence conclusively demon-
strates that the discrimination against plastic nonrefillables is not rationally 
related to the Act’s objectives.” 289 N. W. 2d 79, 82 (1979).

7 In its footnote 6, ante, at 461-463, the Court takes issue with my sug-
gestion that its action in this case is unprecedented by citing four cases in 
which the Court reversed State Supreme Court decisions invalidating pro-
visions of state law on federal equal protection grounds. See Idaho Dept, 
of Employment v. Smith, 434 U. S. 100 (1977) (per curiam); Arlington 
County Board n . Richards, 434 U. S. 5 (1977) (per curiam); Richardson 
v. Ramirez, 418 U. S. 24 (1974); Lehnhausen v. Lake Shore Auto Parts, 
410 U. S. 356 (1973). In each of those cases, however, this Court con-
cluded that the state court had applied an incorrect legal standard; in 
none did this Court reassess the factual predicate for the state-court 
decision.

In Idaho Dept, of Employment, the Idaho Supreme Court had invali-
dated a statutory classification, not because it generally failed to further 
legitimate state goals, but rather because the court had found that the 
classification was imperfect since some members of the class denied
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factual basis for a state law, conflicts in the evidence would 
have to be resolved in favor of the State.8 But when a state 
court has conducted the review, it is not our business to dis-

unemployment benefits were in fact as available for full-time employment 
as members of the class entitled to benefits under the Idaho statute. See 
Smith v. Department of Employment, 98 Idaho 43, 43-44, 557 P. 2d 637, 
637-638 (1976), citing Kerr n . Department of Employment, 97 Idaho 385, 
545 P. 2d 473 (1976). This Court did not disagree with the Idaho 
court’s finding that the classification was imperfect, but merely held that 
this imperfection was legally insufficient to invalidate the statute under 
the Equal Protection Clause. 434 U. S., at 101-102. In Arlington 
County Board v. Richards, the Virginia Supreme Court had recognized 
the rational-basis test as the appropriate equal protection standard, but 
then had proceeded to apply a more stringent standard to the municipal 
ordinance at issue. The court had expressly noted that the municipal 
ordinance “may relieve the [parking] problems’' to which it was directed. 
However, the court concluded that the means employed by the county to 
deal with these problems—a classification based upon residency—created 
an unconstitutional “invidious discrimination.” See Arlington County 
Board n . Richards, 217 Va. 645, 651, 231 S. E. 2d 231, 235 (1977). 
This Court reversed, rejecting the conclusion that the ordinance’s resi-
dency classification resulted in an invidious discrimination. 434 U. S., 
at 7. In Richardson v. Ramirez, a voting rights case, the California Su-
preme Court was reversed, not because it had re-examined the factual de-
terminations of the California Legislature, but because this Court found 
that the statutory discrimination at issue was expressly authorized by § 2 
of the Fourteenth Amendment. 418 U. S., at 41-56. Finally, in Lake 
Shore Auto Parts n . Lehnhausen, the Illinois Supreme Court had held, in 
essence, that a classification used in determining liability for a property 
tax must, as a constitutional matter, be based upon the nature of the 
property at issue, and not upon the corporate or noncorporate character 
of the property’s owner See Lake Shore Auto Parts n . Korzen, 49 Ill. 2d 
137, 149-151, 273 N. E. 2d 592, 598-599 (1971) This Court rejected this 
principle, finding it inconsistent with prior decisions clearly establishing 
that distinctions between individuals and corporations in tax legislation 
violated no constitutional rights. 410 U. S., at 359-365.

As the majority observes, the Court in each of these cases reversed 
the state-court decisions because the state courts had applied an equal 
protection standard more stringent than that sanctioned by this Court. 
Quite frankly, in my opinion it would have been sound judicial policy 

[Footnote 8 is on p. 4^41 
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agree with the state tribunal’s evaluation of the State’s own 
lawmaking process. Even if the state court should tell us 
that a state statute has a meaning that we believe the state 

in all four of those cases to allow the state courts to accord even greater 
protection within their respective jurisdictions than the Federal Constitu-
tion commands. See my dissent in Idaho Dept, of Employment, supra, 
at 104. But what is especially relevant here is the fact that in 
none of those cases had the state courts found, after a full evidentiary 
hearing, that the factual predicate for the state law at issue was simply 
not true. The Minnesota courts in this case made such a finding after the 
development of an extensive record. The Minnesota courts then applied 
the correct federal legal standard to the facts revealed by this record and 
concluded that the statutory classification was not rationally related to a 
legitimate state purpose. As I read the cases cited by the majority, they 
are simply inapposite in this case. My own research has uncovered no 
instance in which the Court has reversed the decision of the highest court 
of a State, as it does in this case, because the state court exceeded some 
federal constitutional limitation upon its power to review the factual 
determinations of the state legislature. The Court has never before, to 
my knowledge, undertaken to define, as a matter of federal law, the appro-
priate relationship between a state court and a state legislature.

8 In most of the cases in which the Court has indicated that courts may 
not substitute their judgment for that of the legislature, the Court was 
reviewing decisions of the lower federal courts. See, e. g., New Orleans v. 
Dukes, 427 U. S. 297, 303 (1976) (per curiam); Hughes v. Alexandria 
Scrap Corp., 426 IT. S. 794, 812 (1976); United States v. Maryland Sav-
ings-Share Ins. Corp., 400 U. S. 4, 6 (1970) (per curiam); Firemen v. 
Chicago, R. I. & P. R. Co., 393 U. S. 129, 136, 138-139 (1968); Williamson 
v. Lee Optical Co., 348 U. S. 483, 487-488 (1955); Secretary of Agri-
culture v. Central Roig Refining Co., 338 U. S. 604, 618-619 (1950); 
Daniel v. Family Insurance Co., 336 U. S 220, 224 (1949); Clark n . Paul 
Gray, Inc., 306 U. S. 583, 594 (1939); South Carolina State Highway 
Dept. v. Barnwell Bros., Inc., 303 U. S. 177, 190-191 (1938); Bayside Fish 
Flour Co. v. Gentry, 297 U. S. 422, 427-428, 430 (1936); Borden’s Farm 
Products Co. v. Ten Eyck, 297 U. S. 251, 263 (1936); Sproles v. Binford, 
286 U. S. 374, 388-389 (1932); Standard Oil Co. v. Marysville, 279 U. S. 582, 
584, 586 (1929); Hebe Co. v. Shaw, 248 U. S. 297, 303 (1919). In those 
instances in which the Court was reviewing state-court decisions, its state-
ments with respect to the limited role of the judiciary in reviewing state
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legislature plainly did not intend, we are not free to take our 
own view of the matter.9

Once it is recognized that this Court may not review the 
question of state law presented by the Minnesota courts’ deci-
sion to re-evaluate the evidence presented to the legislature, 
the result we must reach in this case is apparent. Because 
the factual conclusions drawn by the Minnesota courts are 
clearly supported by the record,10 the only federal issue that 
this case presents is whether a discriminatory statute that is 

legislation clearly concerned its own authority to act as a “superlegisla-
ture,” not the authority of a state court to do so where permitted by state 
law. See, e. g., Exxon Corp. v. Governor of Maryland, 437 U. S. 117, 124 
(1978); Railway Express Agency, Inc. v. New York, 336 U. S. 106, 109 
(1949); Olsen v. Nebraska, 313 U. S. 236, 246 (1941); Zahn v. Board of 
Public Works, 274 U. S. 325, 328 (1927); Cusack Co. v. Chicago, 242 
U. S. 526, 531 (1917); Hadacheck n . Los  Angeles, 239 U. S 394, 413-414 
(1915); Price v. Illinois, 238 U. S. 446, 452-453 (1915); Laurel HUI 
Cemetery n . San Francisco, 216 U. S. 358, 365 (1910).

9 This Court will defer to the interpretation of state law announced by 
the highest court of a State even where a more reasonable interpretation 
is apparent, see, e. g., O’Brien n . Skinner, 414 U. S. 524, 531 (1974), a 
contrary construction might save a state statute from constitutional 
invalidity, see, e. g., Landmark Communications, Inc. v. Virginia, 435 
U. S. 829, 837, n. 9 (1978), or it appears that the state court has attributed 
an unusually inflexible command to its legislature, see, e. g., Kingsley Pic-
tures Corp, v Regents, 360 TJ. S. 684, 688-689 (1959).

10 As the majority notes, the evidence considered by the Minnesota courts 
was conflicting, ante, at 460, 464, 469, and the respondents “produced im-
pressive supporting evidence at trial” indicating that the decision of the 
Minnesota Legislature was factually unsound. Ante, at 463. In light of 
this record, this Court clearly cannot reverse the concurrent factual find-
ings of two state courts.

Moreover, since there is no significant difference between plastic con-
tainers and paper containers in terms of environmental impact, and since 
no one contends that the Minnesota statute will reduce the consumption 
of dairy products, it is not difficult to understand the state judges’ skepti-
cal scrutiny of a legislative ban on the use of one kind of container with-
out imposing any present or future restriction whatsoever on the use of 
the other.
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admittedly irrational violates the Equal Protection Clause of 
the Fourteenth Amendment. The Court implicitly acknowl-
edges that the Minnesota Supreme Court applied the proper 
rule of federal law when it answered that question.11 What-
ever we may think about the environmental consequences of 
this discriminatory law, it follows inexorably that it is our 
duty as federal judges to affirm the judgment of the Minne-
sota Supreme Court.

II
In light of my conclusion that the Minnesota Supreme 

Court’s equal protection decision must be affirmed, I need not 
address the Commerce Clause question resolved by the ma-
jority. Ante, at 470-474. Nonetheless, I believe that the ma-
jority’s treatment of that question compels two observations.

First, in my opinion the Court errs in undertaking to decide 
the Commerce Clause question at all. The state trial court 
addressed the question and found that the statute was de-
signed by the Minnesota Legislature to promote the eco-
nomic interests of the local dairy and pulpwood industries at 
the expense of competing economic groups.12 On appeal, the

11 It is true that the Court carefully avoids an express acknowledgment 
that the Minnesota Supreme Court applied the correct legal standard. 
Not one word in the Court’s opinion, however, suggests that the Court has 
any disagreement with the state court’s understanding of the proper federal 
rule.

12 The trial court made the following findings of fact:
“12. Despite the purported policy statement published by the Legisla-

ture as its basis for enacting Chapter 268, the actual basis was to promote 
the economic interests of certain segments of the local dairy and pulp-
wood industries at the expense of the economic interests of other seg-
ments of the dairy industry and the plastics industry.

“23. Despite the purported policy reasons published by the Legislature 
as bases for enacting Chapter 268, actual bases were to isolate from inter-
state competition the interests of certain segments of the local dairy and 
pulpwood industries. The economic welfare of such local interests can be
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Minnesota Supreme Court expressly declined to consider this 
aspect of the trial court’s decision, and accordingly made no 
comment at all upon the merits of the Commerce Clause 
question. 289 N. W. 2d 79, 87, n. 20 (1979). Generally, 
when reviewing state-court decisions, this Court will not de-
cide questions which the highest court of a State has properly 
declined to address. The majority offers no persuasive ex-
planation for its unusual action in this case.13 In the absence

promoted without the remedies prescribed in Chapter 268.” App. A-19, 
A-22.
These findings were repeated in the memorandum filed by the trial court 
in this case:

“The relevant legislative history of Chapter 268 support [sic] a con-
clusion that the real basis for it was to serve certain economic interests 
(paper, pulpwood, and some dairies) at the expense of other competing 
economic groups (plastic and certain dairies) by prohibiting the plastic 
milk bottle.” Id., at A-24.

13 According to the majority, its decision to address the Commerce 
Clause question is justified “because of the obvious factual connection 
between the rationality analysis under the Equal Protection Clause and 
the balancing of interests under the Commerce Clause.” Ante, at 470, 
n. 14. The majority cites New York City Transit Authority v. Beazer, 
440 U. S. 568 (1979), in support of this rationale. This justification is 
inadequate, in my opinion, for two reasons.

First, in light of the trial court’s factual finding that the Minnesota 
Legislature enacted the statute for protectionist, rather than environmen-
tal, reasons, see n. 12, supra, the Equal Protection Clause and Commerce 
Clause inquiries are not necessarily as similar as the Court suggests. As 
the majority acknowledges, if a state law which purports to promote 
environmental goals is actually protectionist in design, a virtually auto-
matic rule of invalidity, not a balancing-of-interests test, is applied. See 
ante, at 471. See also New Orleans v. Dukes, 427 U. S., at 304, n. 5.

Second, in Beazer the Court reviewed the decision of a lower federal 
court, not a state supreme court. While this Court, in its discretion, may 
elect to deprive lower federal courts of the opportunity to decide particu-
lar statutory questions, it seems to me that respect for the Minnesota Su-
preme Court as the highest court of a sovereign State dictates that we not 
casually divest it of authority to decide a constitutional question on which 
it properly declined to comment when this case was first before it. Such 
deference is especially appropriate here because the Court’s analysis of 
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of some substantial justification for this action, I would not 
deprive the Minnesota Supreme Court of the first opportu-
nity to review this aspect of the decision of the Minnesota 
trial court.

Second, the Court’s Commerce Clause analysis suffers from 
the same flaw as its equal protection analysis. The Court 
rejects the findings of the Minnesota trial court, not because 
they are clearly erroneous, but because the Court is of the 
view that the Minnesota courts are not authorized to exercise 
such a broad power of review over the Minnesota Legislature. 
See ante, at 471, n. 15. After rejecting the trial court’s find-
ings, the Court goes on to find that any burden the Minnesota 
statute may impose upon interstate commerce is not excessive 
in light of the substantial state interests furthered by the 
statute. Ante, at 473. However, the Minnesota Supreme 
Court expressly found that the statute is not rationally related 
to the substantial state interests identified by the majority.14 
Because I believe, as explained in Part I, supra, that the 
Court’s intrusion upon the lawmaking process of the State of 
Minnesota is without constitutional sanction or precedential 
support, it is clear to me that the findings of the Minnesota 
Supreme Court must be respected by this Court. Accord-
ingly, the essential predicate for the majority’s conclusion that 
the “local benefits [are] ample to support Minnesota’s deci-
sion under the Commerce Clause,” ante, at 473, is absent.

Ill
The majority properly observes that a state court, when 

applying the provisions of the Federal Constitution, may not

the Commerce Clause issue requires rejection of the state trial court’s 
findings of fact.

14 As noted in Part I, supra, the Court rejects the Minnesota Supreme 
Court’s findings, not because they are without support in the record— 
they clearly are adequately supported, see n. 10, supra—but because it feels 
that the Minnesota Supreme Court was without authority to do anything 
other than endorse the factual conclusions of the Minnesota Legislature.
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apply a constitutional standard more stringent than that an-
nounced in the relevant decisions of this Court. See ante, at 
461-463, n. 6. It follows from this observation that a state 
court’s decision invalidating state legislation on federal con-
stitutional grounds may be reversed by this Court if the state 
court misinterpreted the relevant federal constitutional stand-
ard. In this case, however, the Minnesota Supreme Court 
applied the correct federal equal protection standard and 
properly declined to consider the Commerce Clause. The 
majority reverses this decision because it disagrees with the 
Minnesota courts’ perception of their role in the State’s law- 
making process, not because of any error in the application of 
federal law. In my opinion, this action is beyond the Court’s 
authority. I therefore respectfully dissent.



490 OCTOBER TERM, 1980

Syllabus 449 U. S.

FEDORENKO v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 79-5602. Argued October 15, 1980—Decided January 21, 1981

The Displaced Persons Act of 1948 (DPA) enabled European refugees 
driven from their homelands by World War II to emigrate to the United 
States without regard to traditional immigration quotas. It provided 
that any person “who shall willfully make a misrepresentation for the 
purpose of gaining admission into the United States as an eligible dis-
placed person shall thereafter not be admissible into the United States,” 
and the applicable definition of “displaced persons” specifically excluded 
individuals who had “assisted the enemy in persecuting civilians]” or 
had “voluntarily assisted the enemy forces” in their operations. Peti-
tioner was admitted to the United States under a DPA visa that had 
been issued on the basis of his 1949 application which misrepresented his 
wartime activities and concealed the fact that after being captured by 
the Germans while serving in the Russian Army, he had served as an 
armed guard at the Nazi concentration camp at Treblinka in Poland. 
Subsequently, he became an American citizen in 1970 on the basis of his 
visa papers and his naturalization application which also did not disclose 
his wartime service as a concentration camp guard. The Government 
thereafter brought this denaturalization action under § 340 (a) of the 
Immigration and Nationality Act of 1952, which requires revocation of 
United States citizenship that was “illegally procured” or “procured by 
concealment of a material fact or by willful misrepresentation.” The 
Government charged that petitioner, in applying for his DPA visa and 
for citizenship, had willfully concealed that he had served as an armed 
guard at Treblinka and had committed crimes against inmates of the 
camp because they were Jewish, and that therefore he had procured his 
naturalization illegally or by willfully misrepresenting material facts. 
The Government presented witnesses who testified that they had seen 
petitioner commit acts of violence against camp inmates, and an expert 
witness in the interpretation and application of the DPA, who testified 
that petitioner would have been found ineligible for a visa as a matter 
of law if it had been determined that he had been an armed guard at 
the camp, regardless of whether or not he had volunteered for service 
or had committed atrocities against inmates. In his testimony, petitioner 
admitted that he deliberately gave false information in connection with 
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his application for the DPA visa, but claimed that he had been forced 
to serve as a guard and denied any personal involvement in the atroci-
ties committed at the camp. The District Court entered judgment for 
petitioner, finding, inter alia, that although petitioner had lied about his 
wartime activities when he applied for a visa in 1949, he had been 
forced to serve as a guard and the Government had not met its burden 
of proving that he had committed war crimes or atrocities at Treblinka. 
The court held that because disclosure of petitioner’s involuntary service 
as a concentration camp guard would not have been grounds for denial 
of citizenship, his false statements about his wartime activities were not 
misrepresentations of “material facts” within the meaning of the de-
naturalization statute under the materiality standard announced in 
Chaunt v. United States, 364 U. S. 350. As an alternative basis for its 
decision, the court held that even assuming misrepresentation of ma-
terial facts, equitable and mitigating circumstances—the inconclusive-
ness of the evidence that petitioner had committed war crimes or atroc-
ities and the uncontroverted evidence that he had been responsible and 
law-abiding since coming to the United States—required that he be per-
mitted to retain his citizenship. The Court of Appeals reversed, hold-
ing that the District Court had misinterpreted the Chaunt test and that 
it had no discretion to enter judgment for petitioner in the face of a 
finding that he had procured his naturalization by willfully concealing 
material facts.

Held: Petitioner’s citizenship must be revoked under § 340 (a) of the Im-
migration and Nationality Act because it was “illegally procured.” Pp. 
505-518.

(a) The Government carries a heavy burden of proof in a denaturali-
zation proceeding, and evidence justifying revocation of citizenship must 
be clear, unequivocal, and convincing, and not leave the issue in doubt. 
However, there must be strict compliance with all the congressionally 
imposed prerequisites to the acquisition of citizenship. Failure to com-
ply with any of these conditions renders the certificate of citizenship 
“illegally procured,” and naturalization that is unlawfully procured can 
be set aside. Pp. 505-507.

(b) The DPA’s prohibition against admission of any person “who 
shall willfully make a misrepresentation” to gain admission into the 
United States as an “eligible displaced person,” only applies to willfull 
misrepresentations about “material facts.” Under the analysis of the 
courts below, the misrepresentation that raised the materiality issue in 
this case was contained in petitioner’s application for a visa. The plain 
language of the definition of “displaced persons” for purposes of the 
DPA as excluding individuals who “assisted the enemy in persecuting 
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civil [ians]” mandates the literal interpretation, rejected by the District 
Court, that an individual’s service as a concentration camp armed 
guard—whether voluntary or involuntary—made him ineligible for a 
visa. Since a misrepresentation must be considered material if disclosure 
of the true facts would have made the applicant ineligible for a visa, and 
since disclosure of the true facts here would, as a matter of law, have 
made petitioner ineligible for a visa, it is unnecessary to determine 
whether the materiality test of Chaunt as to applications for citizenship 
also applies to false statements in visa applications. Pp. 507-514.

(c) In 1970, when petitioner filed his petition for and was admitted 
to citizenship, the Immigration and Nationality Act required an appli-
cant for citizenship to be lawfully admitted to the United States for 
permanent residence, which admission in turn required that the indi-
vidual possess a valid unexpired immigrant visa. And under the law 
applicable at the time of petitioner’s initial entry into the United States, 
a visa obtained through a material misrepresentation was not valid. 
Since petitioner thus failed to satisfy a statutory requirement which 
Congress had imposed as a prerequisite to the acquisition of citizenship 
by naturalization, his citizenship must be revoked because it was 
“illegally procured.” Pp. 514r-516.

(d) Although a denaturalization action is a suit in equity, a district 
court lacks equitable discretion to refrain from entering a judgment of 
denaturalization against a naturalized citizen whose citizenship was pro-
cured illegally or by willful misrepresentation of material facts. Once a 
district court determines that the Government has met its burden of 
proving that a naturalized citizen obtained his citizenship illegally or 
by willful misrepresentation, it has no discretion to excuse the conduct. 
Pp. 516-518.

597 F. 2d 946, affirmed.

Mar shal l , J., delivered the opinion of the Court, in which Bre nn an , 
Ste wa rt , Powe ll , and Reh nq ui st , JJ., joined. Bur ge r , C. J., concurred 
in the judgment. Blac kmun , J., filed an opinion concurring in the judg-
ment, post, p. 518. Whi te , J., post, p. 526, and Ste ve ns , J., post, p. 530, 
filed dissenting opinions.

Brian M. Gildea argued the cause and filed a brief for 
petitioner.

Attorney General Civiletti argued the cause for the United 
States. On the brief were Solicitor General McCree, Assist-
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ant Attorney General Heymann, Deputy Solicitor General 
Geller, Allan A. Ryan, Jr., and David B. Smith*

Justice  Marsh all  delivered the opinion of the Court.
Section 340 (a) of the Immigration and Nationality Act 

of 1952, 66 Stat. 260, as amended, 8 U. S. C. § 1451 (a), re-
quires revocation of United States citizenship that was “ille-
gally procured or . . . procured by concealment of a material 
fact or by willful misrepresentation.”1 The Government 
brought this denaturalization action, alleging that petitioner 
procured his citizenship illegally or by willfully misrepresent-
ing a material fact. The District Court entered judgment for 
petitioner, but the Court of Appeals reversed and ordered 
entry of a judgment of denaturalization. We granted certio-
rari, 444 U. S. 1070, to resolve two questions: whether peti-
tioner’s failure to disclose, in his application for a visa to 
come to this country, that he had served during the Second 
World War as an armed guard at the Nazi concentration 
camp at Treblinka, Poland, rendered his citizenship revocable 
as “illegally procured” or procured by willful misrepresenta-
tion of a material fact, and if so, whether the District Court 
nonetheless possessed equitable discretion to refrain from 
entering judgment in favor of the Government under these 
circumstances.

*Briefs of amici curiae urging affirmance were filed by Phil Baum, 
Nathan Z. Dershowitz, and Marc D. Stem for the American Jewish Con-
gress et al.; and by Harold P. Weinberger, Justin J. Finger, Jeffrey 
P. Sinensky, and Richard A. Weisz for the Anti-Defamation League of 
B’nai B’rith et al.

1 Title 8 U. S. C. § 1451 (a) provides in pertinent part:
“It shall be the duty of the United States attorneys ... to institute 

proceedings ... in the judicial district in which the naturalized citizen 
may reside at the time of bringing suit, for the purpose of revoking and 
setting aside the order admitting such person to citizenship and canceling 
the certificate of naturalization on the ground that such order and cer-
tificate of naturalization were illegally procured or were procured by 
concealment of a material fact or by willful misrepresentation . . . .”
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I 
A

Petitioner was born in the Ukraine in 1907. He was drafted 
into the Russian Army in June 1941, but was captured by the 
Germans shortly thereafter. After being held in a series of 
prisoner-of-war camps, petitioner was selected to go to the 
German camp at Travnicki in Poland, where he received 
training as a concentration camp guard. In September 1942, 
he was assigned to the Nazi concentration camp at Treblinka 
in Poland, where he was issued a uniform and rifle and where 
he served as a guard during 1942 and 1943. The infamous 
Treblinka concentration camp was described by the District 
Court as a “human abattoir” at which several hundred thou-
sand Jewish civilians were murdered.2 After an armed up-
rising by the inmates at Treblinka led to the closure of the 
camp in August 1943, petitioner was transferred to a German 
labor camp at Danzig and then to the German prisoner-of- 
war camp at Poelitz, where he continued to serve as an armed 
guard. Petitioner was eventually transferred to Hamburg 
where he served as a warehouse guard. Shortly before the 
British forces entered that city in 1945, petitioner discarded 
his uniform and was able to pass as a civilian. For the next 
four years, he worked in Germany as a laborer.

Historians estimate that some 800,000 people were murdered at Tre-
blinka. See L. Dawidowicz, The War Against the Jews, 1933-1945, p. 
149 (1975); R. Hilberg, The Destruction of the European Jews 572 
(1978).

The District Court described Treblinka in this manner:
It contained only living facilities for the SS and the persons working 

there. The thousands who arrived daily on the trains had no need for 
barracks or mess halls: they would be dead before nightfall. It was 
operated with a barbarous methodology—brutally efficient—and such 
camps surely fill one of the darkest chapters in the annals of human 
existence, certainly the darkest in that which we call Western civilization.” 
455 F. Supp. 893, 901, n. 12 (SD Fla. 1978).
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In 1948, Congress enacted the Displaced Persons Act (DPA 
or Act), 62 Stat. 1009, to enable European refugees driven 
from their homelands by the war to emigrate to the United 
States without regard to traditional immigration quotas. 
The Act’s definition of “displaced persons” 3 eligible for im-
migration to this country specifically excluded individuals 
who had “assisted the enemy in persecuting civil [ians]” or 
had “voluntarily assisted the enemy forces ... in their opera-
tions . . . .”4 Section 10 of the DPA, 62 Stat. 1013, placed 
the burden of proving eligibility under the Act on the person 
seeking admission and provided that “[a]ny person who shall 
willfully make a misrepresentation for the purpose of gaining 
admission into the United States as an eligible displaced per-
son shall thereafter not be admissible into the United States.” 
The Act established an elaborate system for determining eli-
gibility for displaced person status. Each applicant was first 
interviewed by representatives of the International Refugee 
Organization of the United Nations (IRO) who ascertained 
that the person was a refugee or displaced person.5 The ap-

3 The DPA incorporated the definition of “refugees or displaced persons” 
contained in Annex I to the Constitution of the International Refugee 
Organization of the United Nations (IRO). See § 2 (b), 62 Stat. 1009. 
The IRO Constitution, 62 Stat. 3037-3055, was ratified by the United 
States on December 16, 1946 (T. I. A. S. No. 1846) and became effective 
on August 20, 1948. See 62 Stat. 3037.

4 The IRO Constitution provided that the following persons would not 
be eligible for refugee or displaced person status:

“1. War criminals, quislings and traitors.
“2. Any other persons who can be shown:
‘(a) to have assisted the enemy in persecuting civil populations of 

countries, Members of the United Nations; or
(6) to have voluntarily assisted the enemy forces since the outbreak 

of the second world war in their operations against the United Nations.” 
Annex I, Part II, 62 Stat. 3051-3052.

5 The IRO was established in 1946 as a temporary specialized agency 
of the United Nations to deal with all aspects of the refugee problem in
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plicant was then interviewed by an official of the Displaced 
Persons Commission,6 who made a preliminary determination 
about his eligibility under the DPA. The final decision was 
made by one of several State Department vice consuls, who 
were specially trained for the task and sent to Europe to ad-
minister the Act.7 Thereafter, the application was reviewed 
by officials of the Immigration and Naturalization Service 
(INS) to make sure that the applicant was admissible into 
the United States under the standard immigration laws.

In October 1949, petitioner applied for admission to the 
United States as a displaced person. Petitioner falsified his 
visa application by lying about his wartime activities. He 
told the investigators from the Displaced Persons Commission 
that he had been a farmer in Sarny, Poland, from 1937 until 
March 1942, and that he had then been deported to Germany 
and forced to work in a factory in Poelitz until the end of the 
war, when he fled to Hamburg.8 Petitioner told the same

postwar Europe. The IRO established and administered a network of 
camps and resettlement centers where the refugees were registered, housed, 
fed, and provided w’ith medical care. Where possible, the IRO provided 
for the refugees’ rehabilitation and training, arranged legal protection for 
as long as they were stateless, and negotiated agreements for resettlement. 
See generally L. Holbom, The International Refugee Organization: A 
Specialized Agency of The United Nations: Its History and Work 1946- 
1952 (1956).

6 The DPA established a Displaced Persons Commission to oversee and 
administer the resettlement program envisaged by the Act. 62 Stat. 
1012-1013.

7 According to testimony presented at trial by one of the Government’s 
witnesses who served as a vice consul, between 35 and 40 vice consuls 
were involved in administering the Act. Record 715. Each vice consul 
spent three months in training in Washington and was then sent to Europe 
where he received further training before he was put to work reviewing 
applications. Id., at 711-712, 719-721, 723, 726-727.

8 Petitioner also lied about his birthplace and nationality, claiming that 
he was bom in Samy, in Poland, when in fact he was bom in Sivasch, in 
the Ukraine. App. 26. However, on November 21, 1950, after he 
arrived in this country, petitioner filed an Application for a Certificate of



FEDORENKO v. UNITED STATES 497

490 Opinion of the Court

story to the vice consul who reviewed his case and he signed 
a sworn statement containing these false representations as 
part of his application for a DPA visa. Petitioner’s false 
statements were not discovered at the time and he was issued 
a DPA visa, and sailed to the United States where he was 
admitted for permanent residence. He took up residence in 
Connecticut and for three decades led an uneventful and 
law-abiding life as a factory worker.

In 1969, petitioner applied for naturalization at the INS 
office in Hartford, Conn. Petitioner did not disclose his war-
time service as a concentration camp armed guard in his 
application,9 and he did not mention it in his sworn testimony 
to INS naturalization examiners. The INS examiners took 
petitioner’s visa papers at face value and recommended that 
his citizenship application be granted. On this recommen-
dation, the Superior Court of New Haven County granted his 
petition for naturalization and he became an American citizen 
on April 23,1970.

C
Seven years later, after petitioner had moved to Miami 

Beach and become a resident of Florida,10 the Government 
filed this action in the United States District Court for the 
Southern District of Florida to revoke petitioner’s citizenship. 
The complaint alleged that petitioner should have been 
deemed ineligible for a DPA visa because he had served as an 
armed guard at Treblinka and had committed crimes or atroc-

Arrival and Preliminary Form for a Declaration of Intention in which he 
correctly listed his birthplace as Sivasch in the Ukraine. Petitioner again 
provided the correct information when he filed a similar form on April 7, 
1951. 455 F. Supp., at 911.

9 It should be noted that none of the questions in the application for 
citizenship explicitly required petitioner to disclose this information. 
Perhaps the most closely related question on the application form was one 
that required him to list his foreign military service. Petitioner indicated 
only that he had served in the Russian Army. App. 33.

10 See 455 F. Supp., at 896, n. 3.
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ities against inmates of the camp because they were Jewish. 
The Government charged that petitioner had willfully con-
cealed this information both in applying for a DPA visa and 
in applying for citizenship, and that therefore petitioner had 
procured his naturalization illegally or by willfully misrepre-
senting material facts.11

The Government’s witnesses at trial included six survivors 
of Treblinka who claimed that they had seen petitioner com-
mit specific acts of violence against inmates of the camp.12 
Each witness made a pretrial identification of petitioner from 
a photo array that included his 1949 visa photograph, and 
three of the witnesses made courtroom identifications. The 
Government also called as a witness Kempton Jenkins, a 
career foreign service officer who served in Germany after the 
war as one of the vice consuls who administered the DPA. 
Jenkins had been trained to administer the Act and had re-

11 The complaint also charged that petitioner had deliberately made false 
statements for the purpose of securing his naturalization and had thereby 
failed to satisfy the statutory requirement of good moral character during 
the 5-year period immediately preceding the filing of his application for 
naturalization. See 8 U. S. C. § 1427 (a).

12 One witness Eugeun Turowski, testified that he saw petitioner shoot 
and whip Jewish prisoners at the camp. Record 134r-136. Another, 
Schalom Kohn, testified that he saw petitioner almost every day for the 
first few months Kohn was at Treblinka, id., at 262-263, that petitioner 
beat him with an iron-tipped whip, and that he saw petitioner whip and 
shoot other prisoners. Id., at 268, 271, 322-323. The third witness, Josef 
Czarny, claimed that he saw petitioner beat arriving prisoners, id., at 434, 
and that he once saw him shoot a prisoner. Id., at 435-442. Gustaw 
Boraks testified that he saw petitioner repeatedly chase prisoners to the 
gas chambers, beating them as they went. Id., at 886-888. Boraks also 
claimed that on one occasion, he heard a shot and ran outside to see 
petitioner, with a gun drawn, standing close to a wounded woman who 
later told him that petitioner was responsible for the shooting. Id., at 
630-634. Sonia Lewkowicz testified that she saw petitioner shoot a Jewish 
prisoner. Id., at 973, 1013-1015, 1039-1040. Finally, Pinchas Epstein 
testified that petitioner shot and killed a friend of his, after making him 
crawl naked on all fours. Id., at 105&-1070.
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viewed some 5,000 visa applications during his tour of duty. 
Record 711-714, 720-722. Without objection from petitioner, 
Jenkins was proffered by the Government and accepted by 
the court, as an expert witness on the interpretation and 
application of the DPA. Id., at 719-721, 726-727, 734.

Jenkins testified that the vice consuls made the final de-
cision about an applicant’s eligibility for displaced person 
status.13 He indicated that if there had been any suggestion 
that an applicant “had served or been involved in” a concen-
tration camp, processing of his application would have been 
suspended to permit a thorough investigation. Id., at 766. 
If it were then determined that the applicant had been an 
armed guard at the camp, he would have been found ineligible 
for a visa as a matter of law. Id., at 767-768, 822. Jenkins 
explained that service as an armed guard at a concentration 
camp brought the applicant under the statutory exclusion 
of persons who “assisted the enemy in persecuting civil[ians],” 
regardless of whether the applicant had not volunteered for 
service14 or had not committed atrocities against inmates. 
Id., at 768, 797-798. Jenkins emphasized that this interpre-
tation of the Act was “uniformly” accepted by the vice con-
suls, and that furthermore, he knew of no case in which a 
known concentration camp guard was found eligible for a 
DPA visa.15 Id., at 767. Jenkins also described the elabo-

13 The vice consul’s decision could be overridden by the consul general, 
but Jenkins testified that he knew of no situation in which this happened. 
Id., at 721-722.

14 On the basis of the vice consuls’ experiences, Jenkins discounted the 
possibility that any concentration camp guards had served involuntarily. 
Id., at 756, 772, 795-796. Jenkins reported that all the guards who 
were questioned by the consular officials about their reasons for serving 
as guards invariably admitted that their service was voluntary. Id., at 
807-808. In addition, Jenkins testified that even if an applicant refused to 
acknowledge that his service as an armed guard was voluntary, he would 
still have been denied a visa. Id., at 822-826.

15 Jenkins testified that at times concentration camp survivors who 
recognized a visa applicant as a guard would notify consular officials who
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rate system that was used to screen visa applicants and he 
testified that in interviewing applicants, the vice consuls bent 
over backwards in interrogating each person to make sure the 
applicant understood what he was doing. Id., at 746.

Petitioner took the stand in his own behalf. He admitted 
his service as an armed guard at Treblinka and that he had 
known that thousands of Jewish inmates were being murdered 
there. Id., at 1442, 1451-1452, 1465. Petitioner claimed 
that he was forced to serve as a guard and denied any personal 
involvement in the atrocities committed at the camp, id., at 
1276, 1297-1298, 1539-1540; he insisted that he had merely 
been a perimeter guard. Petitioner admitted, however, that 
he had followed orders and shot in the general direction of 
escaping inmates during the August 1943 uprising that led 
to closure of the camp. Id., at 1507-1509, 1546, 1564. Peti-
tioner maintained that he was a prisoner of war at Tre-
blinka, id., at 1495, although he admitted that the Russian 
armed guards significantly outnumbered the German soldiers 
at the camp,16 that he was paid a stipend and received a good 
service stripe from the Germans, and that he was allowed to 
leave the camp regularly but never tried to escape. Id., at 
1467-1471, 1489-1494, 1497, 1508.1T Finally, petitioner con-
ceded that he deliberately gave false statements about his 
wartime activities to the investigators from the Displaced 
Persons Commission and to the vice consul who reviewed his 
visa application. Id., at 1518-1524.

The District Court entered judgment in favor of petitioner.

in turn investigated the matter. If the accusation proved true, the appli-
cant was confronted with it and invariably found ineligible for a visa. 
Id., at 804, 807, 826-827.

16 Petitioner testified that there were between 120 and 150 armed Rus-
sian guards and some 20 to 30 Germans. Id., at 1414-1445.

17 Petitioner testified that between 15 and 20 Russian guards escaped 
from the camp. Four were caught and apparently executed, but peti-
tioner testified that he did not know what happened to the others. 
Id., at 1535-1536, 1555.
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455 F. Supp. 893 (1978). The court found that petitioner 
had served as an armed guard at Treblinka and that he lied 
about his wartime activities when he applied for a DPA visa 
in 1949.18 The court found, however, that petitioner was 
forced to serve as a guard. The court concluded that it could 
credit neither the Treblinka survivors’ identification of peti-
tioner nor their testimony,19 and it held that the Government 
had not met its burden of proving that petitioner committed 
war crimes or atrocities at Treblinka.

Turning to the question whether petitioner’s false state-
ments about his activities during the war were misrepresen-
tations of “material” facts, the District Court, relying on our 
decision in Chaunt v. United States, 364 U. S. 350 (1960), 
held that the Government had to prove

“that either (1) facts were suppressed ‘which, if known, 
would have warranted denial of citizenship’ or (2) that 
their disclosure ‘might have been useful in an investiga-

18 The court also noted that there was no dispute about the fact that 
petitioner Red when he listed his birthplace as Sarny, Poland. 455 F. 
Supp., at 914.

19 The court rejected the witnesses’ pretrial identifications because it 
found the photo spreads from which the identifications were made imper-
missibly suggestive. The court also rejected the in-court identifications 
by three of the witnesses. The court noted that the first witness initially 
picked out a spectator in the courtroom and only identified petitioner when 
it became obvious from the crowd reaction that he had made a mistake. 
The other two witnesses identified petitioner who was seated at counsel 
table surrounded by much younger men. The court concluded that the 
courtroom identifications were tainted by the photo identification and by 
discussion of the case among the witnesses.

The court also found credibility problems with the testimony of the 
Treblinka survivors, and it concluded that “[e]ven without defendant’s 
testimony, the Government’s evidence on the claimed commission of atroc-
ities . . . fell short of meeting the ‘clear, convincing and unequivocal’ 
burden of proof. . . . With defendant’s testimony the Government’s evi-
dence . . . left the court with suspicions about whether defendant partici-
pated in atrocities at Treblinka but they were only suspicions.” Id., at 
909.
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tion possibly leading to the discovery of other facts war-
ranting denial of citizenship.’ ” 455 F. Supp., at 915 
(quoting 364 U. S., at 355).

The District Court rejected the Government’s claim that dis-
closure of petitioner’s service as a concentration camp armed 
guard would have been grounds for denial of citizenship. 
The court therefore ruled that the withheld facts were not 
material under the first C haunt test. The Government 
argued, however, that the second Chaunt test did not require 
proof that the concealed facts prevented an investigation that 
would have revealed facts warranting denial of citizenship. 
The Government contended instead that the second test 
merely required proof that an investigation might have uncov-
ered such facts and it argued that petitioner’s concealment 
of his service at Treblinka fell within this test. The District 
Court conceded that the language of Chaunt was ambiguous 
enough to support the Government’s interpretation of the 
second test. But relying on decisions by the United States 
Courts of Appeals for the Third and Ninth Circuits,20 the Dis-
trict Court rejected the Government’s position and inter-
preted both Chaunt tests as requiring proof that “the true 
facts would have warranted denial of citizenship.” 455 F. 
Supp., at 916. Applying this test, the court ruled that peti-
tioner’s false statements were not “material” within the 
meaning of the denaturalization statute. In doing so, the 
court first rejected Jenkins’ testimony and held that peti-
tioner was not ineligible for a DPA visa. The court con-
cluded that petitioner did not come under the DPA’s exclu-
sion of persons who had assisted in the persecution of civilians 
because he had served involuntarily. Second, the court found 
that although disclosure of petitioner’s service as a Treblinka 
guard “certainly would” have prompted an investigation into

20 United States v. Riela, 337 F. 2d 986 (CA3 1964); United States v. 
Rossi, 299 F. 2d 650 (CA9 1962); La Madrid-Peraza v. Immigration and 
Naturalization Service, 492 F. 2d 1297 (CA9 1974).
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his activities, the Government had failed to prove that such 
an inquiry would have uncovered any additional facts war-
ranting denial of petitioner’s application for a visa. Id., at 
916.21

As an alternative basis for its decision, the District Court 
held that even assuming that petitioner had misrepresented 
“material” facts, equitable and mitigating circumstances re-
quired that petitioner be permitted to retain his citizenship. 
Specifically, the court relied on its finding that the evidence 
that petitioner had committed any war crimes or atrocities 
at Treblinka was inconclusive, as well as the uncontroverted 
evidence that he had been responsible and law-abiding since 
coming to the United States. The District Court suggested 
that this Court had not previously considered the question 
whether a district court has discretion to consider the equities 
in a denaturalization ease. The court reasoned that since 
naturalization courts have considered the equities in deter-
mining whether citizenship should be granted, similar discre-
tion should also be available in denaturalization proceedings.

The Court of Appeals for the Fifth Circuit reversed and 
remanded the case with instructions to enter judgment for 
the Government and to cancel petitioner’s certificate of citi-
zenship. 597 F. 2d 946 (1979). Although the Court of Ap-
peals agreed with the District Court that Chaunt was con-
trolling on the question of the materiality of petitioner’s false 
statements, it disagreed with the District Court’s interpreta-

21 The court also found that petitioner’s false statements about his birth-
place and nationality were not “material” misrepresentations. The court 
explained that the true facts would not of themselves have justified denial 
of citizenship since Ukrainians per se were not excluded under the DPA. 
The court also noted that petitioner disclosed the truth about his place of 
birth and nationality when he filed Declarations of Intention in 1950 and 
1951, and that the INS examiner who interviewed petitioner in connection 
with his application for citizenship testified that his previous false state-
ments about these questions were not a cause for concern. 455 F. Supp., 
at 915.
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tion of the second Chaunt test as requiring proof of ultimate 
facts warranting denial of citizenship. Instead, the Court of 
Appeals agreed with the Government that the second Chaunt 
test requires only clear and convincing proof that (a) disclo-
sure of the true facts would have led to an investigation and 
(b) the investigation might have uncovered other facts war-
ranting denial of citizenship.22

In applying its formulation of the second Chaunt test to 
the facts of the case, the Court of Appeals concluded that one 
part of the test was satisfied by the District Court’s finding 
that the American authorities would have conducted an inves-
tigation if petitioner had disclosed that he had served as an 
armed guard at Treblinka. The Court of Appeals then found 
that Jenkins’ testimony and other evidence before the Dis-
trict Court clearly and convincingly proved that the investi-
gation might have resulted in denial of petitioner’s applica-
tion for a visa23 and the Court of Appeals held that petitioner 
procured his naturalization “by misrepresentation and con-
cealment of his whereabouts during the war years and his 
service as a concentration camp guard.” 597 F. 2d, at 953. 
The Court of Appeals further held that the District Court 
had erred in supposing that it had discretion to enter judg-
ment in favor of petitioner notwithstanding a finding that

22 The Court of Appeals explained that the District Court’s interpreta-
tion “destroyed the utility of the second Chaunt test, since it would re-
quire, as does the first Chaunt test, that the government prove ultimate 
facts warranting denial of citizenship.” 597 F. 2d, at 951. The court 
also pointed out that adopting the District Court’s view would provide 
a strong incentive to an applicant for a visa or citizenship to he about his 
background and thereby prevent an inquiry into his fitness at a time 
when he has the burden of proving eligibility. If his deception were 
later uncovered, the Government would face the difficult tasks of con-
ducting an inquiry into his past, discovering facts warranting disqualifica-
tion, and proving those facts by clear and convincing evidence. Ibid.

23 The Court of Appeals noted that its formulation of the second Chaunt 
test was adopted by the Second Circuit in United States v. Oddo, 314 F. 
2d 115, cert, denied, 375 U. S. 833 (1963).
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petitioner had procured his naturalization by willfully con-
cealing material facts. The Court of Appeals concluded that 
“[t]he denaturalization statute . . . does not accord the dis-
trict courts any authority to excuse the fraudulent procure-
ment of citizenship.” Id., at 954. Accordingly, the Court of 
Appeals held that petitioner’s citizenship must be revoked.24 
We affirm, but for reasons which differ from those stated by 
the Court of Appeals.

II
Our examination of the questions presented by this case 

must proceed within the framework established by two lines 
of prior decisions of this Court that may, at first blush, appear 
to point in different directions.

On the one hand, our decisions have recognized that the 
right to acquire American citizenship is a precious one, and 
that once citizenship has been acquired, its loss can have 
severe and unsettling consequences. See Costello v. United 
States, 365 U. S. 265, 269 (1961); Chaunt v. United States, 
364 U. S., at 353; Baumgartner v. United States, 322 U. S. 
665, 675-676 (1944); Schneiderman v. United States, 320 U. S. 
118, 122 (1943). For these reasons, we have held that the 
Government “carries a heavy burden of proof in a proceeding 
to divest a naturalized citizen of his citizenship.” Costello v. 
United States, supra, at 269. The evidence justifying revoca-
tion of citizenship must be “ ‘clear, unequivocal, and convinc-
ing’ ” and not leave 11 ‘the issue in doubt.’ ” Schneiderman v. 
United States, supra, at 125 (quoting Maxwell Land-Grant 
Case, 121 U. S. 325, 381 (1887)). Any less exacting standard 
would be inconsistent with the importance of the right that 

24 Because it ruled in favor of the Government under the second Chaunt 
test, the Court of Appeals had no reason to consider the Government’s 
claim that, contrary to the District Court’s findings, the evidence at trial 
clearly and convincingly proved that petitioner committed crimes and 
atrocities against inmates while he was an armed guard at Treblinka. We 
accept, for purposes of this case, the District Court’s findings on this 
issue.
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is at stake in a denaturalization proceeding. And in review-
ing denaturalization cases, we have carefully examined the 
record ourselves. See, e. g„ Costello n . United States, supra; 
Chaunt v. United States, supra; Nowak v. United States, 356 
U. S. 660 (1958); Baumgartner n . United States, supra.

At the same time, our cases have also recognized that there 
must be strict compliance with all the congressionally im-
posed prerequisites to the acquisition of citizenship. Failure 
to comply with any of these conditions renders the certificate 
of citizenship “illegally procured,” and naturalization that is 
unlawfully procured can be set aside. 8 U. S. C. § 1451 (a); 
Afroyim v. Rusk, 387 U. S. 253, 267, n. 23 (1967). See Maney 
v. United States, 278 U. S. 17 (1928); United States v. Ness, 
245 U. S. 319 (1917); United States v. Ginsberg, 243 U. S. 
472 (1917). As we explained in one of these prior decisions.

“An alien who seeks political rights as a member of this 
Nation can rightfully obtain them only upon terms and 
conditions specified by Congress. . . .

“No alien has the slightest right to naturalization un-
less all statutory requirements are complied with; and 
every certificate of citizenship must be treated as granted 
upon condition that the government may challenge 
it . . . and demand its cancellation unless issued in ac-
cordance with such requirements.” United States v. 
Ginsberg, supra, at 474-475.

This judicial insistence on strict compliance with the statu-
tory conditions precedent to naturalization is simply an 
acknowledgment of the fact that Congress alone has the con-
stitutional authority to prescribe rules for naturalization,25 
and the courts’ task is to assure compliance with the particu-
lar prerequisites to the acquisition of United States citizen-

25 The Constitution empowers Congress to “establish an uniform Rule 
of Naturalization.” Art. I, § 8, cl. 4.
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ship by naturalization legislated to safeguard the integrity 
of this “priceless treasure.” Johnson N. Eisentrager, 339 U. S. 
763, 791 (1950) (Black, J., dissenting).

Thus, what may at first glance appear to be two incon-
sistent lines of cases actually reflect our consistent recognition 
of the importance of the issues that are at stake—for the 
citizen as well as the Government—in a denaturalization pro-
ceeding. With this in mind, we turn to petitioner’s conten-
tion that the Court of Appeals erred in reversing the 
judgment of the District Court.

Ill
Petitioner does not and, indeed, cannot challenge the Gov-

ernment’s contention that he willfully misrepresented facts 
about his wartime activities when he applied for a DPA visa 
in 1949. Petitioner admitted at trial that he “willingly” gave 
false information in connection with his application for a 
DPA visa so as to avoid the possibility of repatriation to the 
Soviet Union.26 Record 1520. The District Court specifi-
cally noted that there was no dispute that petitioner “lied” in 
his application. 455 F. Supp., at 914. Thus, petitioner falls 
within the plain language of the DPA’s admonition that 
“[a]ny person who shall willfully make a misrepresentation 
for the purposes of gaining admission into the United States 
as an eligible displaced person shall thereafter not be admis-
sible into the United States.” 62 Stat. 1013. This does not, 
however, end our inquiry, because we agree with the Govern-
ment27 that this provision only applies to willful misrepre-
sentations about “material” facts.28 The first issue we must 

26 That petitioner gave these false statements because he was motivated 
by fear of repatriation to the Soviet Union indicates that he understood 
that disclosing the truth would have affected his chances of being admitted 
to the United States and confirms that his misrepresentation was willful.

27 See Brief for United States 18, n. 13.
28 Although the denaturalization statute speaks in terms of “willful mis-

representation” or “concealment of a material fact,” this Court has indi-
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examine then, is whether petitioner’s false statements about 
his activities during the war, particularly the concealment of 
his Treblinka service, were “material.”

A
At the outset, we must determine the proper standard to be 

applied in judging whether petitioner’s false statements were 
material. Both petitioner and the Government have as-
sumed, as did the District Court and the Court of Appeals, 
that materiality under the above-quoted provision of the 
DPA is governed by the standard announced in Chaunt v. 
United States, 364 U. S. 350 (1960). But we do not find it 
so obvious that the Chaunt test is applicable here. In that 
case, the Government charged that Chaunt had procured his 
citizenship by concealing and misrepresenting his record of 
arrests in the United States in his application for citizenship, 
and that the arrest record was a “material” fact within the 
meaning of the denaturalization statute.29 Thus, the mate-
riality standard announced in that case pertained to false 
statements in applications for citizenship, and the arrests that 
Chaunt failed to disclose all took place after he came to this 
country. The case presented no question concerning the law-
fulness of his initial entry into the United States.

In the instant case, however, the events on which the Gov-
ernment relies in seeking to revoke petitioner’s citizenship 
took place before he came to this country and the Govern-

cated that the concealment, no less than the misrepresentation, must be 
willful and that the misrepresentation must also relate to a material fact. 
See Costello v. United States, 365 U. S. 265, 271-272, n. 3 (1961). Logi-
cally, the same principle should govern the interpretation of this provision 
of the DPA.

29 One question on the form Chaunt submitted in connection with his 
petition for citizenship, asked if he had ever “been arrested or charged 
with violation of any law of the United States or State or city ordinance 
or traffic regulation” and if so give full particulars. To this question 
Chaunt answered “no.”
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ment is seeking to revoke petitioner’s citizenship because of 
the alleged unlawfulness of his initial entry into the United 
States. Although the complaint charged that petitioner mis-
represented facts about his wartime activities in both his 
application for a visa and his application for naturalization, 
both the District Court and the Court of Appeals focused on 
the false statements in petitioner’s application for a visa. 
Thus, under the analysis of both the District Court and the 
Court of Appeals, the misrepresentation that raises the ma- 
terality issue in this case was contained in petitioner’s appli-
cation for a visa.30 These distinctions plainly raise the im- 
portant question whether the Chaunt test for materiality of 
misrepresentations in applications for citizenship also applies 
to false statements in visa applications.

It is, of course, clear that the materiality of a false state-
ment in a visa application must be measured in terms of its 
effect on the applicant’s admissibility into this country. See 
United States v. Rossi, 299 F. 2d 650, 652 (CA9 1962). At 
the very least, a misrepresentation must be considered ma-
terial if disclosure of the true facts would have made the 
applicant ineligible for a visa. Because we conclude that 
disclosure of the true facts about petitioner’s service as an 
armed guard at Treblinka would, as a matter of law, have 
made him ineligible for a visa under the DPA, we find it 
unnecessary to resolve the question whether Chaunt’s ma-
teriality test also governs false statements in visa applications.

Section 2 (b) of the DPA, 62 Stat. 1009, by incorporating 
the definition of [p]ersons who will not be [considered dis-

30 Neither the District Court nor the Court of Appeals directly focused 
on the distinction between false statements in a visa application and false 
statements in an application for citizenship. The District Court’s opinion 
suggests that it concluded that there were no willful misrepresentations in 
petitioner’s 1970 application for citizenship. See 455 F. Supp., at 910-917. 
The Court of Appeals characterized the case as involving “a misrepresenta-
tion by nondisclosure.” 597 F. 2d, at 947.
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placed persons]” contained in the Constitution of the IRO, 
see n. 3, supra, specifically provided that individuals who “as-
sisted the enemy in persecuting civil [ians]” were ineligible 
for visas under the Act.31 Jenkins testified that petitioner’s 
service as an armed guard at a concentration camp—whether 
voluntary or not—made him ineligible for a visa under this 
provision.32 Jenkins’ testimony was based on his firsthand

31 Hereafter, references to §§ 2 (a) and 2 (b), rather than referring to 
§§ 2 (a) and 2 (b) of the DPA, follow the designation of the definitional 
provisions in the IRO Constitution, see 62 Stat. 3051-3052, incorporated 
in § 2 (b) of the DPA.

32 Jenkins testified as follows:
“Q If through investigation or interview you had determined that [a 

visa] applicant in fact did serve at a death camp ... in occupied Poland 
as a Ukrainian Guard would you have denied the visa application?

“A Yes, I would.
“Q And in your expert opinion would such a person have qualified as an 

eligible displaced person?
“A No, he would not have.
“Q I may have asked this question, if I have permit me to ask it 

again, ... are you aware of any case whatsoever in which an axis auxiliary 
who served in a capacity as a camp guard was ever legally qualified as a 
displaced person?

“A No, I am not. I am reasonably certain that there was no such case.

“Q Mr. Jenkins, referring to the last question and answer, would it have 
made any difference whatsoever to you as a visa officer if the person 
could have been proven to have been a guard but you could not prove 
that he committed an atrocity?

“A No.
"THE COURT: Why? Why?
“THE WITNESS: Because under the Displaced Persons Act and in 

the International Refugee Organization constitution by . . . definition such 
a person could not be a displaced person.” Record 767—768.
On cross-examination, Jenkins was asked:

“Q Despite the apparent assumption that a guard at a concentration 
camp was there voluntarily, a non-German was there voluntarily, if a 
non-German guard came to you and said to you that his service there was 
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experience as a vice consul in Germany after the war review-
ing DPA visa applications. Jenkins also testified that the 
practice of the vice consuls was to circulate among the other 
vice consuls the case files of any visa applicant who was 
shown to have been a concentration camp armed guard. 
Record 826. Thus, Jenkins and the other vice consuls were 
particularly well informed about the practice concerning the 
eligibility of former camp guards for DPA visas. The District 
Court evidently agreed that a literal interpretation of the 
statute would confirm the accuracy of Jenkins’ testimony. 
455 F. Supp., at 913. But by construing § 2 (a) as only ex-
cluding individuals who voluntarily assisted in the persecu-
tion of civilians, the District Court was able to ignore Jenkins’ 
uncontroverted testimony about how the Act was interpreted 
by the officials who administered it.33

involuntary would that guard have been eligible under the Displaced Per-
sons Act and would he have been granted a visa?

“A I don’t believe so. In the first place I can’t imagine this hypo-
thetical situation. And secondly, I think the language of the Act is so 
clear that participation or even acquiesce [nee] in really doesn’t leave the 
vice consul that kind of latitude.

“THE COURT: . . . What is there about it that would make you think 
it was so clear that you had no latitude, if he had according to the hypo-
thetical, persuaded you that his service as a guard was involuntary? How 
would that differ from involuntary service in the Waffen SS [Axis combat 
unit] ?

“A Because the crime against humanity that is involved in the concen-
tration camp puts it into a different category . . . .” Id., at 822-823.

33 The District Court felt compelled to impose a voluntariness re-
quirement because it was concerned that a literal interpretation of § 2 (a) 
would “bar every Jewish prisoner who survived Treblinka because each 
one of them assisted the SS in the operation of the camp.” 455 F. Supp., 
at 913. The court noted that working prisoners led arriving prisoners to 
the lazaret where they were murdered, cut the hair of the women who were 
to be executed, or played in the orchestra at the gate to the camp as part 
of the Germans’ ruse to persuade new arrivals that the camp was other 
than what it was. The court pointed out that such actions could tech-
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The Court of Appeals evidently accepted the District 
Court’s construction of the Act since it agreed that the 
Government had failed to show that petitioner was ineligible 
for a DPA visa. 597 F. 2d, at 953. Because we are unable 
to find any basis for an “involuntary assistance” exception 
in the language of § 2 (a), we conclude that the District 
Court’s construction of the Act was incorrect. The plain lan-
guage of the Act mandates precisely the literal interpretation 
that the District Court rejected: an individual’s service as a 
concentration camp armed guard—whether voluntary or in-
voluntary—made him ineligible for a visa. That Congress 
was perfectly capable of adopting a “voluntariness” limita-
tion where it felt that one was necessary is plain from com-
paring § 2 (a) with § 2 (b), which excludes only those in-
dividuals who “voluntarily assisted the enemy forces ... in 
their operations . . . .” Under traditional principles of stat-
utory construction, the deliberate omission of the word “vol-
untary” from § 2 (a) compels the conclusion that the statute 
made all those who assisted in the persecution of civilians 
ineligible for visas.34 See National Railroad Passenger Corp.

nically be deemed assistance, and concluded that it would be “absurd to 
deem their conduct ‘assistance or acquiescence’ inasmuch as it was in-
voluntary—even though the word ‘voluntarily’ was omitted from the 
definition.” Ibid. In addition, the court noted that Jenkins testified that 
visa applicants who had served in Axis combat units and who could prove 
that their service was involuntary were found eligible for visas. Id., at 
912. But see n. 34, infra.

34 The solution to the problem perceived by the District Court, see 
n. 33, supra, lies, not in “interpreting” the Act to include a voluntariness 
requirement that the statute itself does not impose, but in focusing on 
whether particular conduct can be considered assisting in the persecution 
of civilians. Thus, an individual who did no more than cut the hair of 
female inmates before they were executed cannot be found to have assisted 
in the persecution of civilians. On the other hand, there can be no ques-
tion that a guard who was issued a uniform and armed with a rifle and 
a pistol, who was paid a stipend and was regularly allowed to leave the 
concentration camp to visit a nearby village, and who admitted to shooting 
at escaping inmates on orders from the commandant of the camp, fits 
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v. National Assn, of Railroad Passengers, 414 U. S. 453, 458 
(1974); Botany Worsted Mills v. United States, 278 U. S. 
282, 289 (1929). As this Court has previously stated: “We 
are not at liberty to imply a condition which is opposed to 
the explicit terms of the statute. ... To [so] hold ... is 
not to construe the Act but to amend it.” Detroit Trust Co. 
v. The Thomas Barium, 293 U. S. 21, 38 (1934). See FTC v. 
Sun Oil Co., 371 U. S. 505, 514-515 (1963). Thus, the plain 
language of the statute and Jenkins’ uncontradicted and un-
equivocal testimony leave no room for doubt that if peti-
tioner had disclosed the fact that he had been an armed guard 
at Treblinka, he would have been found ineligible for a visa 
under the DPA.35 This being so, we must conclude that peti-

within the statutory language about persons who assisted in the persecu-
tion of civilians. Other cases may present more difficult line-drawing 
problems but we need decide only this case. As for the District Court’s 
concern about the different treatment given to visa applicants who had 
served in Axis combat units who were found eligible for visas if they 
could show that they had served involuntarily, this distinction was made 
by the Act itself.

35 The District Court refused to give conclusive weight to Jenkins’ tes-
timony on this issue largely because it felt that Jenkins’ testimony did not 
recognize the '‘voluntariness” exception that the court read into § 2 (a). 
However, Jenkins’ testimony was in accordance with the plain language 
of the statute. Because the District Court mistakenly applied the law to 
the facts of this case in concluding that petitioner was lawfully admitted 
into this country, 455 F. Supp., at 915, we reject its conclusion.

The dissenting opinion of Justi ce  Stev en s argues that the Government 
“expressly disavowed” our interpretation of the DPA, post, at 530, and that 
the Government “unequivocally accepted” the District Court’s construc-
tion of § 2 (a), post, at 535. Elsewhere, the dissent suggests that the Dis-
trict Court’s construction is “the Government’s interpretation of the 
statute,” post, at 536. The sole basis for these assertions is a footnote 
in the Government’s brief in the Court of Appeals which merely 
stated: “The United States has no quarrel with [the District Court’s] 
construction [of §2 (a)] in this case” (emphasis added). In our judg-
ment, none of the dissent’s claims is borne out by this statement. The 
suggestion that the Government “unequivocally accepted” the District 
Court’s interpretation of the Act is at best an exaggeration, and we have 
found no evidence in the record or briefs in this case of the Government’s
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tioner’s false statements about his wartime activities were 
“willfu[l] [and material] misrepresentation [s] [made] for 
the purpose of gaining admission into the United States as an 
eligible displaced person.” 62 Stat. 1013. Under the express 
terms of the statute, petitioner was “thereafter not ... ad-
missible into the United States.” Ibid.

Our conclusion that petitioner was, as a matter of law, 
ineligible for a visa under the DPA makes the resolution of 
this case fairly straightforward. As noted, supra, at 506-507, 
our cases have established that a naturalized citizen’s failure 
to comply with the statutory prerequisites for naturalization 
renders his certificate of citizenship revocable as “illegally 
procured” under 8 U. S. C. § 1451 (a). In 1970, when peti-
tioner filed his application for and was admitted to citizenship, 
§§316 (a) and 318 of the Immigration and Nationality Act 
of 1952, 8 U. S. C. §§ 1427 (a) and 1429, required an ap-
plicant for citizenship to be lawfully admitted to the United 
States for permanent residence.36 Lawful admission for per-

“express disavowal” of our construction of § 2 (a). Furthermore, being 
neither endowed with psychic powers nor privy to the Government’s 
deliberations, we cannot join Just ice  Stev en s , see post, at 535-536, in 
speculating about the reasons that the Government chose not to “quarrel 
with” the District Court’s interpretation of § 2 (a) “in this case.”

As for Justi ce  Ste ve ns ’ belief that our interpretation of the statute is 
“erroneous,” see post, at 533, we simply note that he is unable to point to 
anything in the language of the Act that justifies reading into § 2 (a) the 
“voluntariness” limitation that Congress omitted. Thus, we must conclude 
that Just ice  Stev ens ’ real quarrel is with Congress, which drafted the 
statute. It is not the function of the courts to amend statutes under 
the guise of “statutory interpretation.” See Potomac Electric Power Co. v. 
Director, Office of Workers’ Compensation Programs, ante, at 274. Fi-
nally, since the term “persecution” does not apply to some of the tasks 
performed by concentration camp inmates, see n. 34, supra, we reject the 
speculation that our decision “may jeopardize the citizenship of count-
less survivors of Nazi concentration camps,” post, at 530 (Ste ve ns , J., 
dissenting).

36 Title 8 U. S. C. § 1429 provides in pertinent part: “[N]o person shall 
be naturalized unless he has been lawfully admitted to the United States
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manent residence in turn required that the individual possess 
a valid unexpired immigrant visa. At the time of peti-
tioner’s initial entry into this country, § 13 (a) of the Immi-
gration and Nationality Act of 1924, ch. 190, 43 Stat. 153, 
161 (repealed in 1952), provided that “[n]o immigrant shall 
be admitted to the United States unless he (1) has an unex-
pired immigration visa . . . .”37 The courts at that time 
consistently held that § 13 (a) required a valid visa and 
that a visa obtained through a material misrepresentation 
was not valid. See, e. g., Ablett v. Brownell, 99 U. S. App. 
D. C. 387, 391, 240 F. 2d 625, 629 (1957); United States ex 
rel. Jankowski v. Shaughnessy, 186 F. 2d 580, 582 (CA2 1951). 
Section 10 of the DPA, 62 Stat. 1013, provided that “all 
immigration laws, . . . shall be applicable to . . . eligible dis-
placed . . . persons who apply to be or who are admitted into 
the United States pursuant to this Act.” And as previously 
noted, petitioner was inadmissible into this country under the 
express terms of the DPA. Accordingly, inasmuch as peti-
tioner failed to satisfy a statutory requirement which Con-
gress has imposed as a prerequisite to the acquisition of 
citizenship by naturalization, we must agree with the Gov-
ernment that petitioner’s citizenship must be revoked because 
it was “illegally procured.” See Polites v. United States, 
364 U. S. 426, 436-437 (1960); Schwinn n . United States, 311 
U. S. 616 (1940); Maney v. United States, 278 U. S., at 22-23; 
United States v. Ginsberg, 243 U. S., at 475; Luria v. United 
States, 231 U. S. 9, 17 (1913); Johannessen v. United States, 
225 U. S. 227, 240 (1912). Cf. Schneiderman n . United States, 
320 U. S., at 163 (Douglas, J., concurring).38 In the lexicon 

for permanent residence in accordance with all applicable provisions of this 
chapter.” See also 8 U. S. C. § 1427 (a).

37 The same requirement is now contained in 8 U. S. C. § 1181 (a) which 
provides that “no immigrant shall be admitted into the United States 
unless at the time of application for admission he (1) has a valid unexpired 
immigrant visa . . . .”

38 See H. R. Rep. No. 1086, 87th Cong., 1st Sess., 39 (1961) (Citizenship
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of our cases, one of the “jurisdictional facts upon which the 
grant [of citizenship] is predicated,” Johannessen v. United 
States, supra, at 240, was missing at the time petitioner be-
came a citizen.

B
This conclusion would lead us to affirm on statutory grounds 

(and not on the basis of our decision in C haunt), the judg-
ment of the Court of Appeals. Petitioner argues, however, 
that in a denaturalization proceeding, a district court has 
discretion to consider the equities in determining whether 
citizenship should be revoked. This is the view adopted by 
the District Court but rejected by the Court of Appeals. It 
is true, as petitioner notes, that this Court has held that a 
denaturalization action is a suit in equity. Knauer v. United 
States, 328 U. S. 654, 671 (1946); Luria v. United States, 
supra, at 27-28. Petitioner further points to numerous cases 
in which the courts have exercised discretion in determining 
whether citizenship should be granted. See, e. g., In re 
Iwanenko’s Petition, 145 F. Supp. 838 (ND Ill. 1956); Peti-
tion of R., 56 F. Supp. 969 (Mass. 1944). Petitioner would 
therefore have us conclude that similar discretion should be 
available to a denaturalization court to weigh the equities in 
light of all the circumstances in order to arrive at a solution 
that is just and fair. He then argues that if such power 
exists, the facts of this case, particularly his record of good 
conduct over the past 29 years and the reasonable doubts 
about some of the allegations in the Government’s complaint, 
all weigh in favor of permitting him to retain his citizenship. 
Although petitioner presents this argument with respect to 
revocation of citizenship procured through willful misrepre-
sentation of material facts, we assume that petitioner believes 
that courts should also be allowed to weigh the equities in 

is illegally procured if “some statutory requirement which is a condition 
precedent to naturalization is absent at the time the petition [for naturali-
zation is] granted”).
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deciding whether to revoke citizenship that was “illegally 
procured,” which is our holding in this case.

We agree with the Court of Appeals that district courts 
lack equitable discretion to refrain from entering a judgment 
of denaturalization against a naturalized citizen whose citizen-
ship was procured illegally or by willful misrepresentation of 
material facts. Petitioner is correct in noting that courts 
necessarily and properly exercise discretion in characterizing 
certain facts while determining whether an applicant for citi-
zenship meets some of the requirements for naturalization.39 
But that limited discretion does not include the authority to 
excuse illegal or fraudulent procurement of citizenship. As 
the Court of Appeals stated: “Once it has been determined 
that a person does not qualify for citizenship, . . . the district 
court has no discretion to ignore the defect and grant citizen-
ship.” 597 F. 2d, at 954. By the same token, once a district 
court determines that the Government has met its burden of 
proving that a naturalized citizen obtained his citizenship 
illegally or by willful misrepresentation, it has no discretion 
to excuse the conduct. Indeed, contrary to the District 
Court’s suggestion, see supra, at 503, this issue had been set-
tled by prior decisions of this Court. In case after case, we 
have rejected lower court efforts to moderate or otherwise 
avoid the statutory mandate of Congress in denaturalization 
proceedings. For example, in United States v. Ness, 245 
U. S. 319 (1917), we ordered the denaturalization of an in-
dividual who “possessed the personal qualifications which en-
title aliens to admission and to citizenship,” id., at 321, but 
who had failed to file a certificate of arrival as required by 
statute. We explained that there was “no power . . . vested 
in the naturalization court to dispense with” this requirement.

39 Courts must consider the facts and circumstances in deciding whether 
an applicant satisfies such requirements for naturalization as good moral 
character and an understanding of the English language, American history, 
and civics. See 8 U. S. C. §§ 1423, 1427 (d).
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Id., at 324. We repeat here what we said in one of these 
earlier cases:

“An alien who seeks political rights as a member of this 
Nation can rightfully obtain them only upon the terms 
and conditions specified by Congress. Courts are with-
out authority to sanction changes or modifications; their 
duty is rigidly to enforce the legislative will in respect of 
a matter so vital to the public welfare. United States v. 
Ginsberg, 243 U. S., at 474-^475.

See Maney v. United States, 278 U. S., at 22-23; Johannessen 
v. United States, 225 U. S., at 241-242.

In sum, we hold that petitioner’s citizenship must be re-
voked under 8 U. S. C. § 1451 (a) because it was illegally pro-
cured. Accordingly, the judgment of the Court of Appeals is 
affirmed.40 _

So ordered.

The  Chief  Just ice  concurs in the judgment.

Just ice  Blackmu n , concurring in the judgment.
I agree with much of the Court’s reasoning as well as with 

the result it reaches. I am perplexed, however, by the Court’s 
reluctance, ante, at 508-509, to apply the materiality stand-
ard of Chaunt n . United States, 364 U. S. 350 (1960), to peti-
tioner’s circumstances. I write separately to express my 
understanding that application of Chaunt would yield no dif-
ferent result here and to state my belief that a standard as 
rigorous as C haunt’s is necessary to protect the rights of our 
naturalized citizens.

In Chaunt, the issue presented was whether failure to reveal 
certain prior arrests in response to a question on a citizenship 
application form constituted misrepresentation or concealment

40 Our decision makes it unnecessary to resolve the question whether the 
Court of Appeals correctly interpreted the materiality test enunciated in 
Chaunt.
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of a material fact for purposes of the denaturalization statute.1 
Id., at 351-352. As construed by Chaunt, the statute author-
izes denaturalization on the basis of an applicant’s failure to 
disclose suppressed facts which (1) “if known, would have 
warranted denial of citizenship,” or (2) “might have been 
useful in an investigation possibly leading to the discovery of 
other facts warranting denial of citizenship.” Id., at 355.

The Court says that Chaunt need not be invoked when de-
naturalization is premised on deliberate misstatements at the 
visa application stage, but does not explain why this is so. 
I fail to see any relevant limitation in the Chaunt decision or 
the governing statute that bars Chaunt’s application to this 
case. By its terms, the denaturalization statute at the time 
of Chaunt, as now, was not restricted to any single stage of the 
citizenship process.2 Although in Chaunt the nondisclosures 
arose in response to a question on a citizenship application 
form filed some years after the applicant first arrived in this 
country, nothing in the language or import of the opinion sug-
gests that omissions or false statements should be assessed 
differently when they are tendered upon initial entry into this 
country. If such a distinction was intended, it has eluded the 
several courts that unquestioningly have applied C haunt’s 
materiality standard when reviewing alleged distortions in the 
visa request process. See, e. g., Kassab v. Immigration & 

1 The statute is § 340 (a) of the Immigration and Nationality Act 
of 1952, 66 Stat. 260, as amended, 8 U. S. C. § 1451 (a). Its relevant 
provisions are quoted ante, at 493, n. 1.

2 Except for the prohibition against “illegally procured” citizenship, 
added in 1961 by Pub. L. 87-301, § 18 (a), 75 Stat. 656, the statute today 
is unchanged from the version considered in Chaunt. Now, as then, it 
authorizes the initiation of denaturalization proceedings should the Gov-
ernment discover that the order admitting a person to citizenship was 
“procured by concealment of a material fact or by willful misrepresenta-
tion.” In accord with the Court’s prior construction of this phrase, both 
the concealment and the misrepresentation must be willful, and each must 
also relate to a material fact. Ante, at 507-508, n. 28, citing Costello v. 
United States, 365 U. S. 265, 271-272, n. 3 (1961).
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Naturalization Service, 364 F. 2d 806 (CA6 1966); United 
States v. Rossi, 299 F. 2d 650 (CA9 1962); Langhammer v. 
Hamilton, 295 F. 2d 642 (CAI 1961).

I doubt that the failure of these courts to raise any question 
about the relevance of Chaunt was an oversight. It is far 
from clear to me that the materiality of facts should vary 
because of the time at which they are concealed or misrepre-
sented. Nor do I see why the events or activities underlying 
these facts become more or less material depending upon the 
country in which they transpired.3 In each context, the in-
quiry concerning nondisclosure addresses the same fundamen-
tal issue: did the applicant shield from review facts material 
to his eligibility for citizenship?

In Chaunt, the Court articulated two approaches to provide 
guidance and uniformity in such inquiries. The Court today 
adopts what it considers a new and minimal definition of 
materiality: it announces that a misrepresentation is material 
“if disclosure of the true facts would have made the applicant 
ineligible for a visa.” Ante, at 509. This standard bears no 
small resemblance to the “first test” of Chaunt, for it too 
deems material those facts “which, if known, would have 
warranted denial of” eligibility. 364 U. S., at 355. Because 
I see no effective difference between the standards, nor 
any persuasive grounds for contriving a difference, I would 
rely explicitly upon the Chaunt test here and avoid risking 

3 This discussion of materiality relates only to proceedings brought by 
the Government to denaturalize a United States citizen. I do not mean 
to suggest that, for purposes of attaining citizenship, a misrepresentation 
must be analyzed in an identical fashion. The immigration law histori-
cally has afforded greater protections to persons already admitted to citi-
zenship than to those seeking to obtain its privileges and benefits. This 
choice, however, reflects a judgment that the weighty interest in citizenship 
should be neither casually conferred nor lightly revoked. See Berenyi y. 
District Director, 385 U. S. 630, 636-637 (1967). In view of petitioner’s 
status as a United States citizen, it is unnecessary to consider here the 
question of materiality at the naturalization stage.
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the confusion that is likely to be engendered by multiple 
standards.4

Application of Chaunt to the instant record would not re-
sult in any significant departure from the Court’s basic anal-
ysis. As the Court notes, ante, at 500, petitioner admitted 
at trial that he deliberately misrepresented his wartime activ-
ities and whereabouts when communicating with representa-
tives of the Displaced Persons Commission during the visa 
application process. Record 1518-1522.5 The expert testi-
mony of former Vice Consul Jenkins demonstrates convinc-
ingly that an applicant who had served as a concentration 
camp guard would not have qualified for a displaced person’s 
visa.6 The determination to exclude persons who had as-
sisted in persecuting civilians was grounded in a clear statu-
tory mandate,7 and uncontroverted testimony established that 

4 Confusion to some extent is already present. We granted certiorari in 
this case primarily to resolve conflicting interpretations of the Chaunt ma- 
teriality standard. Compare United States v. Riela, 337 F. 2d 986 (CA3 
1964), and United States v. Rossi, 299 F. 2d 650 (CA9 1962), with Kassab 
v. Immigration & Naturalization Service, 364 F. 2d 806 (CA6 1966), and 
Langhammer v. Hamilton, 295 F. 2d 642 (CAI 1961).

5 Justi ce  Whi te ’s observation in dissent, post, at 529, and n. 10, is not 
to the contrary. The District Court found a lack of willfulness with 
respect to the nondisclosure on petitioner’s citizenship application form, 
completed in 1969. As the Court correctly observes, ante, at 507, n. 26, 
petitioner’s misrepresentations at the visa application stage were plainly 
willful.

6 Record 766-768, 822-823, substantially reproduced, ante, at 510-511, n. 
31. Jenkins further testified at length that, based on his knowledge and 
experience, “involuntary” guard service in Nazi concentration camps was 
unknown and virtually inconceivable. Record 754-758, 807-808, 823-824. 
While I find much of this testimony persuasive, I do not need to rely upon 
it here since petitioner’s ineligibility for a visa is independently established. 
See nn. 7 and 8, infra.

7 The Displaced Persons Act, 62 Stat. 1009, enabled refugees driven 
from their homelands during and after World War II to emigrate to 
the United States without regard to traditional immigration quotas. Eli-
gibility was extended consistent with requirements set forth in Annex I to



522 OCTOBER TERM, 1980

Bla ck mu n , J., concurring in judgment 449 U. S.

the statute was consistently applied in just this fashion 
against individuals in petitioner’s position.8 Under these 
eircum stances, I agree with the Court that petitioner’s true 
activities, if known, would certainly have warranted denial 
of his visa application. Without a valid visa, petitioner 
could not have been considered for status as a United States 
citizen. Having proved this much by clear and convincing 
evidence, the Government has satisfied the first test of 
C haunt.

This test strikes a careful and necessary balance between 
the Government’s commitment to supervising the citizenship 
process and the naturalized citizen’s interest in preserving his 
status. The individual seeks to retain his citizenship right 
to full and equal status in our national community, a right 
conferring benefits of inestimable value upon those who pos-
sess it. The freedoms and opportunities secured by United 
States citizenship long have been treasured by persons for-
tunate enough to be born with them, and are yearned for by 
countless less fortunate. Indeed, citizenship has been de-
scribed as “man’s basic right for it is nothing less than the 
right to have rights.” 9 and the effects of its loss justly have 
been called “more serious than a taking of one’s property, or

the Constitution of the International Refugee Organization of the United 
Nations. This excluded the following displaced persons from its ambit of 
concern:

“1. War criminals, quislings and traitors.
“2. Any other persons who can be shown:
“(a) to have assisted the enemy in persecuting civil populations of 

countries, Members of the United Nations; or
“(b) to have voluntarily assisted the enemy forces since the outbreak 

of the second world war in their operations against the United Nations.” 
Annex I, Part II, 62 Stat. 3051-3052.

8 Record 766-768. See also id., at 790 (concentration camp guards 
themselves understood that admission of their former status, without more, 
was enough to render them ineligible).

9Perez v. Brownell, 356 U. S. 44, 64 (1958) (Warren, C. J., dissenting).
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the imposition of a fine or other penalty.”10 Where, as here, 
the Government seeks to revoke this right, the Court con-
sistently and forcefully has held that it may do so only on 
scrupulously clear justification and proof. Costello v. United 
States, 365 U. S. 265 (1961); Nowak v. United States, 356 
U. S. 660 (1958); Knauer n . United States, 328 U. S. 654 
(1946); Baumgartner n . United States, 322 U. S. 665 (1944); 
Schneiderman v. United States, 320 U. S. 118 (1943). Be-
fore sustaining any decision to impose the grave consequences 
of denaturalization, the Court has regarded it as its duty “to 
scrutinize the record with the utmost care,”11 construing “the 
facts and the law ... as far as is reasonably possible in favor 
of the citizen.”12

The Chaunt decision is properly attentive to this long-rec-
ognized unique interest in citizenship, and I must join the 
Court in not accepting the reasoning of the Court of Appeals, 
which would have diluted the materiality standard. The 
Court of Appeals reasoned that materiality was established 
if the nondisclosed facts would have triggered an inquiry 
that might have uncovered other unproved and disqualifying 
facts. See 597 F. 2d 946, 950-951 (CA5 1979). By con-
cluding that the Government has demonstrated the actual 
existence of disqualifying facts—facts that themselves would 
have warranted denial of petitioner’s citizenship—this Court 
adheres to a more rigorous standard of proof. I believe that 
Chaunt indeed contemplated only this rigorous standard, and 
I suspect the Court’s reluctance explicitly to apply it stems 
from a desire to sidestep the confusion over whether Chaunt 
created more than one standard.

Chaunt, to be sure, did announce a disjunctive approach 
to the inquiry into materiality, but several factors support 
the conclusion that under either “test” the Government’s

10 Schneiderman v. United States, 320 U. S. 118, 122 (1943).
11 Nowak v. United States, 356 U. S. 660, 663 (1958).
12 Schneiderman n . United States, 320 U. S., at 122.
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task is the same: it must prove the existence of disqualifying 
facts, not simply facts that might lead to hypothesized dis-
qualifying facts. First, this Court’s reasoning before Chaunt 
contains no suggestion that a naturalized citizen would be 
reduced to alien status merely because a thwarted Govern-
ment inquiry might have shown him to be unqualified. In-
stead, the Court has been willing to approve denaturalization 
only upon a clear and convincing showing that the prescribed 
statutory conditions of citizenship had never been met. This, 
it seems to me, is the clear import of the Court s exhaustive 
reviews in Nowak v. United States 356 U. S., at 663—668, 
Knauer v. United States, 328 U. S., at 656-669; Baumgartner 
v. United States, 322 U. S., at 666-678; and Schneiderman 
v. United States, 320 U. S., at 131-159. Of course, the Gov-
ernment’s ability to investigate with vigor may be affected 
adversely by its inability to discover that certain facts have 
been suppressed. The standard announced by the Court of 
Appeals, however, seems to me to transform this interest in 
unhampered investigation into an end in itself. Application 
of that court’s standard suggests that a deliberately false 
answer to any question the Government deems worth asking 
may be considered material. I do not believe that such a 
weak standard of proof was ever contemplated by this Court’s 
decisions prior to Chaunt.

Instead, I conclude that the Court in Chaunt intended to 
follow its earlier cases, and that its “two tests are simply 
two methods by which the existence of ultimate disqualifying 
facts might be proved. This reading of Chaunt is consistent 
with the actual language of the so-called second test;13 it

13 Under the “second test” in Chaunt, the Government is required to 
prove with respect to suppressed facts “that their disclosure might have 
been useful in an investigation possibly leading to the discovery of other 
facts warranting denial of citizenship.” 364 U. S., at 355. The Court 
of Appeals in effect construes the word “possibly” to modify the entire 
following phrase. I believe the sounder construction is that adopted by 
the District Court, see 455 F. Supp. 893, 915-916 (SD Fla. 1978), whereby 
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also appears to be the meaning that the dissent in Chaunt 
believed the Court to have intended.14

Significantly, this view accords with the policy consid-
erations informing the Court’s decisions in the area of de-
naturalization. If naturalization can be revoked years or 
decades after it is conferred, on the mere suspicion that cer-

the word “possibly” modifies only the first, part of the ensuing phrase. 
Because what would “possibly” be discovered is not “facts which might 
warrant denial of citizenship” but “other facts warranting denial of citi-
zenship” (emphasis supplied), the “second test” simply asks whether 
knowledge of the suppressed facts could have enabled the Government to 
reach the ultimate disqualifying facts whose existence is now known. See 
also 364 U. S., at 353 (second test stated as whether “disclosure of the 
true facts might have led to the discovery of other facts which would 
justify denial of citizenship”).

14 The dissent in Chaunt proposed its own standard, which it apparently 
believed was at odds with what the Court had adopted:

“The test is not whether the truthful answer in itself, or the facts dis-
covered through an investigation prompted by that answer, would have 
justified a denial of citizenship. It is whether the falsification, by mis-
leading the examining officer, forestalled an investigation which might have 
resulted in the defeat of petitioner’s application for naturalization.” Id., 
at 357. (Emphasis in original.)

The dissent also voiced concern that the Court, by imposing such a 
heavy burden of proof on the Government in denaturalization proceed-
ings, in effect would invite dishonesty from future applicants for citizen-
ship. Ibid. Just ice  Whi te  in dissent today expresses the same concern. 
Post, at 529. It of course is never easy to demonstrate the existence 
of statements or events that occurred long ago. Records and witnesses 
disappear, memories fade, and even the actor’s personal knowledge be-
comes less reliable. While recognizing the arduous nature of the task, 
the Court nonetheless has insisted that the Government meet a very high 
standard of proof in denaturalization proceedings. Chaunt’s rigorous 
definition of materiality, it is true, may occasionally benefit an applicant 
who conceals disqualifying information. Yet, practically and constitution-
ally, naturalized citizens as a class are not less trustworthy or reliable than 
the native-born. The procedural protection of the high standard of proof 
is necessary to assure the naturalized citizen his right, equally with the 
native-born, to enjoy the benefits of citizenship in confidence and without 
fear.



526 OCTOBER TERM, 1980

Whi te , J., dissenting 449 U. S.

tain undisclosed facts might have warranted exclusion, I fear 
that the valued rights of citizenship are in danger of erosion. 
If the weaker standard were employed, I doubt that the 
denaturalization process would remain as careful as it has 
been in the past in situations where a citizen’s allegedly ma-
terial misstatements were closely tied to his expression of 
political beliefs or activities implicating the First Amend-
ment.15 Citizenship determinations continue to involve judg-
ments about a person’s “good moral character” or his attach-
ment “to the principles of the Constitution,” see 8 U. S. C. 
§ 1427 (a), and the judiciary’s task remains the difficult one 
of balancing a need to safeguard admission to United States 
citizenship, in accord with the will of Congress, against a 
citizen’s right to feel secure in the exercise of his constitutional 
freedoms. By concluding that an impaired investigation may 
justify the loss of these freedoms, the Court of Appeals 
threatens to leave the naturalized citizen with “nothing more 
than citizenship in attenuated, if not suspended, animation.” 16 
The Court seems to reject this approach, and follows the 
essential teaching of Chaunt. I regret only its unwillingness 
to say so.

Justice  White , dissenting.
The primary issue presented in the petition for certiorari 

was whether the Court of Appeals had properly interpreted 
the test articulated in Chaunt v. United States, 364 U. S. 350 
(1960), for determining whether an individual procured his 
citizenship by concealment or misrepresentation of a “ma-
terial” fact. In Chaunt the Government sought to revoke an

15 Chaunt’s prior activities involved distributing handbills and speaking 
in a public park, activities that merit a high degree of First Amendment 
protection. See also Schneiderman v. United States, supra (membership 
in Communist Party in the United. States); Nowak v. United States, supra 
(same).

16 Schneiderman v. United States, 320 U. S., at 166 (Rutledge, J., 
concurring).
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individual’s citizenship because he had not disclosed certain 
facts in his application for citizenship.1 Although Chaunt 
did not address the standard of materiality with respect to 
visa applications, the parties before this Court have assumed 
that the Chaunt test should be used to determine whether 
petitioner concealed material facts when he applied for a 
visa.2

Recognizing that the relevance of Chaunt to visa applica-
tions may be problematic, the majority turns to a wholly 
separate ground to decide this case, resting its decision on 
its interpretation of “adopted” § 2 (a) of the Displaced Per-
sons Act (see ante, at 510, n. 31). I am reluctant to resolve 
the issue of whether Chaunt extends to visa applications, since 
the parties have neither briefed nor argued the point. How-
ever, I am equally reluctant to adopt the course chosen by the 
majority, for the language of § 2 (a) is not entirely unam-
biguous,3 and the parties have not addresed the proper inter-
pretation of the statute.4 Under these circumstances, I would 

1 Section 340 (a) of the Immigration and Nationality Act of 1952, 
8 U. S. C. § 1451 (a), quoted in pertinent part in the majority opinion, 
ante, at 493, n. 1, directs the Government to seek revocation of citizen-
ship that was “procured by concealment of a material fact or by willful 
misrepresentation.”

2 Similarly, both the District Court and the Court of Appeals assumed 
that the Chaunt materiality test should be applied to the Government’s 
claim that petitioner concealed material information when he applied for a 
visa.

3 The majority asserts that the plain language of the statute compels 
the conclusion that § 2 (a) excluded all those who assisted the enemy in 
persecuting civil populations, even those who involuntarily assisted the 
enemy. The majority explains in a footnote that under § 2 (a) one must 
focus on whether the individual assisted the enemy in persecuting civil 
populations, ante, at 512—513, n. 34, rather than focusing on voluntariness. 
Yet one could argue that the words “assist” and “persecute” suggest that 
§ 2 (a) would not apply to an individual whose actions were truly coerced.

4 The Government did not contend that § 2 (a) of the Displaced Persons 
Act should be interpreted as excluding persons who involuntarily assisted 
the enemy in persecuting civil populations. Rather, it argued that the
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simply clarify the Chaunt materiality test and then remand 
to the Court of Appeals to review the District Court’s find-
ings on petitioner’s concealment at the time he applied for 
citizenship.

In Chaunt the Court stated that to prove misrepresenta-
tion or concealment of a material fact the Government must 
prove by clear and convincing evidence

“either (1) that facts were suppressed which, if known, 
would have warranted denial of citizenship or (2) that 
their disclosure might have been useful in an investiga-
tion possibly leading to the discovery of other facts war-
ranting denial of citizenship.” 364 U. S., at 355.5

Under the District Court’s interpretation of the second Chaunt 
test and that urged by petitioner, the Government would be 
required to prove that an investigation prompted by a com-
plete, truthful response would have revealed facts justifying 
denial of citizenship.6 The Court of Appeals and the Gov-
ernment contend that under the second Chaunt test the Gov-
ernment must prove only that such an investigation might 
have led to the discovery of facts justifying denial of citi-
zenship.7 In my opinion, the latter interpretation is correct.8 

finding that petitioner had “involuntarily” served as a concentration camp 
guard was clearly erroneous. It therefore urged us to affirm on the ground 
that the first Chaunt test had been satisfied.

5 In Chaunt the Court also observed that complete, honest replies to all 
relevant questions are essential, not only because concealed facts might 
in and of themselves justify denial of citizenship but also because “dis-
closure of the true facts might have led to the discovery of other facts 
which would justify denial of citizenship.” 364 U. 8., at 352-353.

6 455 F. Supp. 893, 915-916 (SD Fla. 1978).
7 597 F. 2d 946, 951 (CA5 1979).
8 The Government should be required to prove that an investigation 

would have occurred if a truthful response had been given, and that the 
investigation might have uncovered facts justifying denial of citizenship. 
The defendant could rebut the Government’s showing that the investiga-
tion might have led to the discovery of facts justifying denial of citizen-
ship by establishing that the underlying facts would not have justified 
denial of citizenship.
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If the District Court’s interpretation were adopted, the Gov-
ernment would bear the heavy, and in many cases impossible, 
burden of proving the true facts that existed many years prior 
to the time the defendant applied for citizenship, whether it 
proceeded under the first or the second Chaunt test. This 
definition of “materiality,” by greatly improving the odds that 
concealment would be successful, would encourage applicants 
to withhold information, since the Government would often 
be unable to meet its burden by the time the concealment 
was discovered.

In this case, the Government alleged that when petitioner 
filled out his application for citizenship, he willfully concealed 
that he had served as an armed guard for the Germans during 
the war. Petitioner failed to disclose this information, al-
though the application form required him to list his past or 
present membership in any organization in the United States 
or elsewhere, including foreign military service. Although 
the Government produced evidence to support a finding of 
materiality under its interpretation of the second Chaunt 
test,9 the District Court concluded that petitioner’s service as 
an armed guard for the Germans was immaterial under the 
District Court’s interpretation of Chaunt. It also found that 
the nondisclosure was not willful.10

9 The naturalization examiner who processed petitioner’s application 
testified at trial that if petitioner had disclosed his service as an armed 
guard with the Germans during the war, the examiner would not have 
made any recommendation regarding petitioner’s application for citizen-
ship until an investigation had been conducted. He also testified that if 
the investigation had disclosed that petitioner had physicially hurt Jewish 
prisoners while serving as a guard at Treblinka, the examiner would have 
recommended that petitioner’s application for citizenship be denied, either 
on the ground that petitioner lacked good moral character or on the 
ground that he had not been properly admitted into the United States. 
Waterbury, Conn., Trial Transcript 147-148.

10 The District Court decided that petitioner’s failure to disclose that 
he had served as an armed guard for the Germans was not willful, since 
“there would be strong reason in [petitioner’s] mind to view himself as a 
prisoner of war.” 455 F. Supp., at 917.
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The Court of Appeals failed to review this portion of the 
District Court’s opinion. Instead, it focused solely on 
whether petitioner had willfully concealed or misrepresented 
material facts when he applied for a visa. Therefore, I would 
vacate the judgment of the Court of Appeals and remand the 
case to that court to review the District Court’s application 
of the Chaunt test to petitioner’s concealment at the time he 
applied for citizenship.11

Justi ce  Steve ns , dissenting.
The story of this litigation is depressing. The Govern-

ment failed to prove its right to relief on any of several 
theories advanced in the District Court. The Court of Ap-
peals reversed on an untenable ground. Today this Court 
affirms on a theory that no litigant argued, that the Govern-
ment expressly disavowed, and that may jeopardize the citi-
zenship of countless survivors of Nazi concentration camps.

The seven-count complaint filed by the Government in the 
District Court prayed for a revocation of petitioner’s citizen-
ship on four different theories: (1) that his entry visa was 
invalid because he had misstated his birthplace and place of 
residence and therefore he had never been lawfully admitted 
to the United States; (2) that he committed war crimes or 
atrocities and therefore was not eligible for admission as a 
displaced person; (3) that he made material misstatements 
on his application for citizenship in 1970; and (4) that he 
was not a person of good moral character when he received 
his American citizenship. After a long trial, the District 
Court concluded that the Government had failed to prove its 
case.

The trial judge was apparently convinced that the sugges-
tive identification procedures endorsed by the prosecution

111 agree with the majority’s view that a district court does not have 
discretion to weigh equitable considerations in determining whether citizen-
ship should be revoked.
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had resulted in a misidentification of petitioner; that peti-
tioner had not performed the atrocious acts witnessed by 
the survivors of Treblinka who testified;1 that Vice Consul 
Jenkins’ testimony was not entirely reliable;2 and that for 
the most part petitioner was a truthful witness. 455 F. 
Supp. 893, 906-909. The District Judge specifically found 
that petitioner’s visa was valid and that petitioner therefore 
lawfully entered the United States, id., at 916; that his service 
at Treblinka was involuntary, id., at 914; that he made no 
misstatements in his application for citizenship, id., at 917; 
and that he was a person of good moral character. Ibid.

1 The District Judge’s opinion contains a suggestion that the witnesses’ 
identification of petitioner may have been a case of mistaken identity inas-
much as petitioner resembled another guard who had a position of greater 
authority. See 455 F. Supp. 893, 908.

2 In view of the extensive references to Jenkins in the Court’s opinion, 
some of the District Court’s observations should be quoted: 
“Unfortunately, and inexplicably, the Government did not find the Vice- 
Consul who approved defendant’s application.

“Jenkins’ testimony about the structure of the death camp organization 
was hardly expert and conflicts consistently with other evidence presented 
at the trial. For example, he testified that the Ukrainian guards had the 
same uniforms as the SS with only slightly different insignia. However, 
the unanimous testimony was the Germans wore their usual gray-green 
uniforms but the prisoner-guards didn’t. He testified that the camp 
guards could get leave and get away from the camp and could transfer. 
The testimony was clear that they could not take leave (and go to Berlin, 
as Jenkins opined) but could only get a two-to-four-hour pass to visit a 
small village a couple of miles away.

“Jenkins also would have considered the kapos as excludable because 
they assisted the Germans. This is totally contrary to the reaction of 
every witness who survived Treblinka; each of the Israeli witnesses testi-
fied the kapos did only what they had to do and the witnesses were quite 
indignant when asked if they had ever testified against the kapos. The 
witnesses replied that there was no reason to do so. In addition, Jenkins 
speculated that the kapos were probably shot in 1945 during a period of 
retaliation, but the testimony was to the contrary.” Id., at 911-913.
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As an alternative basis for decision, the District Court con-
cluded that because the Government had failed to prove 
that petitioner committed any atrocities at Treblinka, his 
record as a responsible and law-abiding resident of the United 
States for 29 years provided an equitable ground for refusing 
to revoke his citizenship. Id., at 918—920.

The Court of Appeals reversed, holding that the District 
Court committed two errors of law. 597 F. 2d 946. First, 
the Court of Appeals held that the District Court in assessing 
the materiality of the misstatement in petitioner’s 1949 visa 
application had misapplied this Court’s decision in Chaunt v. 
United States, 364 U. S. 355; second, the Court of Appeals 
rejected the equitable basis for the District Court’s judgment. 
The Court of Appeals did not, however, disturb any of the 
District Court’s findings of fact.

Today the Court declines to endorse the Court of Appeals’ 
first rationale. Because the Chaunt test was formulated in 
the context of applications for citizenship, and because the 
only misstatements here were made on petitioner s visa appli-
cation,3 the Court acknowledges that the Chaunt test is not

3 In Count 4 of its complaint the Government alleged that petitioner did 
not truthfully answer the question on his citizenship application whether 
he had ever committed a crime. Having found that his service in Tre-
blinka was not voluntary, the District Court concluded that petitioner’s 
negative answer was truthful. In Count 5 of its complaint (as amended 
at a pretrial conference) the Government alleged that petitioner had a 
duty to disclose his guard service at Treblinka in answer to the following 
question:

“7. List your present and past membership in every organization, asso-
ciation, fund, foundation, party, club, society, or similar group in the 
United States and in any other place, and your foreign military service.” 
The District Court concluded that because petitioner regarded himself 
as a prisoner of war, and because he had listed his Russian military 
service, this omission could not be considered willful. See id., at 917. 
That conclusion was certainly permissible; indeed it is arguable that the 
Treblinka guard service was neither the sort of “membership” in a club 
or organization nor the sort of “military service” that the question 
contemplated.
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automatically applicable. The Court does not reach the ques-
tion of the applicability of Chaunt in the visa context, how-
ever, because it concludes that at the very least a misrepre-
sentation is material if disclosure of the true facts would have 
rendered the applicant ineligible for a visa. Because the 
Court holds as a matter of law that petitioner’s service as a 
guard at Treblinka, whether or not voluntary, made him 
ineligible for a visa, petitioner was not legally admitted to 
the country and hence was not entitled to citizenship.

I cannot accept the view that any citizen’s past involuntary 
conduct can provide the basis for stripping him of his 
American citizenship. The Court’s contrary holding today 
rests entirely on its construction of the Displaced Persons 
Act of 1948 (DPA). Although the Court purports to con-
sider the materiality of petitioner’s misstatements, the Court’s 
construction of the DPA renders those misstatements entirely 
irrelevant to the decision of this case. Every person who 
entered the United States pursuant to the authority granted 
by that statute, who subsequently acquired American citizen-
ship, and who can be shown “to have assisted the enemy in 
persecuting civil populations”—even under the most severe 
duress—has no right to retain his or her citizenship. I be-
lieve that the Court’s construction of the DPA is erroneous 
and that the Court of Appeals misapplied the Chaunt test.

I
Section 2 (a) of the DPA was “adopted” from the Constitu-

tion of the International Refugee Organization (see ante, at 
510, n. 31), which described in Part II of Annex I “Persons 
who will not be [considered as displaced persons].” The 
second listing had two classifications:

“2. Any other persons who can be shown:
“(a) to have assisted the enemy in persecuting civil 

populations of countries, Members of the United Nations; 
or
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“(b) to have voluntarily assisted the enemy forces 
since the outbreak of the second world war in their op-
erations against the United Nations.”

The District Court recognized that the section dealing with 
assisting enemy forces contained the word “voluntarily,” 
while the section dealing with persecuting enemy populations 
did not. The District Court refused to construe the statute 
to bar relief to any person who assisted the enemy, whether 
voluntarily or not, however, because such a construction 
would have excluded the Jewish prisoners who assisted the 
SS in the operation of the concentration camp. 455 F. Supp., 
at 913. These prisoners performed such tasks as cutting the 
hair of female prisoners prior to their execution and perform-
ing in a camp orchestra as a ruse to conceal the true nature 
of the camp. I agree without hesitation with the District 
Court’s conclusion that such prisoners did not perform their 
duties voluntarily and that such prisoners should not be con-
sidered excludable under the DPA.4 The Court resolves the 
dilemma perceived by the District Court by concluding that 
prisoners who did no more than cut the hair of female 
inmates before they were executed could not be considered 
to be assisting the enemy in persecuting civilian populations. 
See ante, at 512-513, n. 34. Thus the Court would give the 
word “persecution” some not yet defined specially limited 
reading. In my opinion, the term “persecution” clearly ap-
plies to such conduct; indeed, it probably encompasses almost 
every aspect of life or death in a concentration camp.

The Court’s resolution of this issue is particularly unper-

* One particular squad of Jewish prisoners was responsible for undress-
ing the aged and infirm prisoners and leading them to the lazaret, the 
eternally burning pit, where they were shot. Record 287 (Kohn). One 
of the prisoners who worked in the camp stated when asked whether this 
squad “assist[ed] in bringing [prisoners] to their death”: “We automati-
cally assisted, all of us, but ... it was under the fear and terror.” Id., at 
293 (Kohn).
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suasive when applied to the “kapos,” the Jewish prisoners 
who supervised the Jewish workers at the camp. According 
to witnesses who survived Treblinka, the kapos were com-
manded by the SS to administer beatings to the prisoners, 
and they did so with just enough force to make the beating 
appear realistic yet avoid injury to the prisoner. Record 
293-295, 300-302 (Kohn), 237 (Turowski).5 Even if we 
assume that the kapos were completely successful in deceiving 
the SS guards and that the beatings caused no injury to other 
inmates, I believe their conduct would have to be character-
ized as assisting in the persecution of other prisoners.6 In 
my view, the reason that such conduct should not make the 
kapos ineligible for citizenship is that it surely was not 
voluntary. The fact that the Court’s interpretation of the 
DPA would exclude a group whose actions were uniformly 
defended by survivors of Treblinka, id., at 236-239 (Turow-
ski), 300 (Kohn), 1157-1159 (Epstein), merely underscores 
the strained reading the Court has given the statute.7

The Government was apparently persuaded by the force 
of the District Court’s reasoning. In the Court of Appeals 
the Government unequivocally accepted the District Court’s 

6 Two of the witnesses, Czarny and Boraks, testified that they did not 
recall or hear of any kapos beating prisoners, id., at 551, 686, and one 
witness, Epstein, did not see or hear of beatings inflicted by kapos. 
Id., at 1159.

6 Moreover, the Court’s distinction between the kapos and other Jewish 
workers on the one hand and the Ukranian guards on the other is based in 
large part on such factors as the issuance of a uniform and weapons, the 
receipt of a stipend, and the privilege of being allowed to leave the camp 
and visit a nearby village. These supposedly distinguishing factors are 
essentially unrelated to the persecution of the victims of the concentration 
camp.

7 We also note that Vice Consul Jenkins, upon whose testimony the 
Court heavily relies, indicated that he would have considered kapos to be 
ineligible under the DPA if they could be proved to be “internal camp 
inmate collaborators.” Id., at 828.
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view that § 2 (a) should be construed to read “persons who 
can be shown to have voluntarily assisted the enemy.”8 The 
Government did not retreat from that concession before this 
Court.9 The reasons for agreeing with the Government’s 
interpretation of the statute are compelling.

II
If the DPA is correctly construed, petitioner is entitled 

to retain his citizenship unless the Government proved that 
he made a material misstatement in his application for citi-
zenship in 1970 or that he was ineligible for citizenship in 
1970. Given the District Court’s findings that he made no 
willful misstatement in 1970 and that he had not committed 
any crimes because his service at Treblinka was involuntary, 
the challenge to his citizenship rests entirely on the claim that 
he was not lawfully admitted to the United States in 1949 
because he made material misstatements in his visa appli-
cation. Even if the Chaunt test applies equally to visa ap-
plications and citizenship applications, I would hold that the 
Government failed to satisfy its burden under what I believe 
to be the proper interpretation of that test.

The Court and the parties seem to assume that the Chaunt 
test contains only two components: (1) whether a truthful 
answer might have or would have triggered an investigation, 
and (2) whether such an investigation might have or would

8 Emphasis added. Footnote 11 on p. 17 of the Government’s brief in 
the Court of Appeals states:

“The district court held that, in Section 2 (a), ‘persons who can be 
shown to have assisted the enemy’ should be construed to read ‘persons 
who can be shown to have voluntarily assisted the enemy.’ 455 F. Supp., 
at 913. The United States has no quarrel with such a construction in this 
case.”

9 Inasmuch as the Attorney General of the United States argued this 
case himself, presumably the decision not to question the District Court’s 
construction of the statute was reached only after the matter had been 
reviewed with the utmost care.
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have revealed a disqualifying circumstance. Under this 
characterization of the Chaunt test, the only dispute is what 
probability is required with respect to each of the 
two components. There are really three inquiries, however: 
(1) whether a truthful answer would have led to an investi-
gation, (2) whether a disqualifying circumstance actually 
existed, and (3) whether it would have been discovered by 
the investigation. Regardless of whether the missstatement 
was made on an application for a visa or for citizenship, in 
my opinion the proper analysis should focus on the first and 
second components and attach little or no weight to the 
third. Unless the Government can prove the existence of a 
circumstance that would have disqualified the applicant, I 
do not believe that citizenship should be revoked on the basis 
of speculation about what might have been discovered if an 
investigation had been initiated. But if the Government can 
establish the existence of a disqualifying fact, I would con-
sider a willful misstatement material if it were more probable 
than not that a truthful answer would have prompted more 
inquiry. Thus I would presume that an investigation, if 
begun at the time that the misstatement was made, would 
have been successful in finding whatever the Government 
is now able to prove. But if the Government is not able to 
prove the existence of facts that would have made the resi-
dent alien ineligible for citizenship at the time he executed 
his application, I would not denaturalize him on the basis 
of speculation about what might have been true years ago.

The Government in this case failed to prove that petitioner 
materially misrepresented facts on his citizenship application. 
Because I do not believe that “adopted” § 2 (a) of the DPA 
applies to persons whose assistance in the persecution of civil-
ian populations was involuntary, and because the District 
Court found that petitioner’s service was not voluntary, it 
necessarily follows that the Government failed to prove the 
existence of a disqualifying circumstance with respect to peti-
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tioner’s visa application.10 The misstatements in that appli-
cation were therefore not material under a proper application 
of C haunt.

The gruesome facts recited in this record create what 
Justice Holmes described as a sort of “hydraulic pressure” 
that tends to distort our judgment. Perhaps my refusal to 
acquiesce in the conclusion reached by highly respected col-
leagues is attributable in part to an overreaction to that pres-
sure. Even after recognizing and discounting that factor, 
however, I remain firmly convinced that the Court has com-
mitted the profoundest sort of error by venturing into the 
unknown to find a basis for affirming the judgment of the 
Court of Appeals. That human suffering will be a conse-
quence of today’s venture is certainly predictable; that any 
suffering will be allayed or avoided is at best doubtful.

I respectfully dissent.

10 Under my interpretation of the Chaunt test, the Government should 
not prevail on the speculation that it might have been able to uncover 
evidence that petitioner committed war crimes while at Treblinka. Simi-
larly, I would hold that the District Court’s findings with respect to will-
fulness of alleged misstatements on petitioner’s citizenship application were 
not clearly erroneous. See n. 2, supra. I surely would not rest decision 
in this Court on a de novo evaluation of the testimony of the witness 
Jenkins rather than the findings of the District Court.
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NINTH CIRCUIT

No. 79-1601. Argued December 9, 1980—Decided January 21, 1981

Respondent was convicted of first-degree murder in a California state 
court after a trial at which eyewitnesses identified him as participat-
ing in the murder. The California Court of Appeal affirmed, reject-
ing respondent’s contention, made for the first time, that the pretrial 
photographic identification employed by the police violated his Four-
teenth Amendment due process rights. The court concluded upon 
review of the trial record that “the facts of the present case” did not 
adequately support respondent’s claim. Respondent did not seek review 
by the California Supreme Court, but later raised the pretrial identifica-
tion issue in state habeas corpus proceedings, which resulted in denial of 
relief by the trial court, the California Court of Appeal, and the Cali-
fornia Supreme Court. Respondent then sought federal habeas corpus 
relief pursuant to 28 U. S. C. § 2254, but the Federal District Court 
denied the petition. The United States Court of Appeals, employing 
the same standard used by the state courts, reversed. On the basis 
of findings considerably at odds with the findings of the California Court 
of Appeal, the United States Court of Appeals, after reviewing the 
state-court trial record, concluded that the photographic identification 
was so impermissibly suggestive as to give rise to a very substantial like-
lihood of irreparable misidentification. The Court of Appeals’ opinion 
did not refer to 28 U. S. C. §2254 (d), which provides that in federal 
habeas corpus proceedings instituted by a state prisoner “a determina-
tion after a hearing on the merits of a factual issue” made by a state 
court of competent jurisdiction and “evidenced by a written finding, 
written opinion, or other reliable and adequate written indicia, shall be 
presumed to be correct” unless one of seven specified conditions is 
found to exist or unless the habeas court concludes that the relevant 
state-court determination “is not fairly supported by the record.”

Held: The Court of Appeals did not properly analyze respondent’s chal-
lenge to his state-court conviction, given the limited nature of the 
review provided federal courts by § 2254. Pp. 543-552.

(a) Section 2254 (d) applies to factual determinations made by state 
courts, whether the court be a trial court or an appellate court. The 
California Court of Appeal held a “hearing” within the meaning of
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§ 2254(d), since both respondent and the State were formally before 
the court, respondent was given an opportunity to be heard, and his 
claim received plenary consideration. The interest in federalism recog-
nized by Congress in enacting § 2254 (d) requires deference by federal 
courts to factual determinations of all state courts, and this is true 
particularly in a case such as this where a federal court makes its deter-
mination based .on the identical record that was considered by the 
state appellate court and where there was no reason for the state trial 
court to consider the issue because respondent failed to raise it at that 
level. Pp. 545-547.

(b) Given the applicability of § 2254 (d) to the present case, it is 
not apparent that the Court of Appeals, whose opinion gave no indica-
tion that § 2254 was even considered, applied the “presumption of cor-
rectness” which is mandated by the statute to the factual determina-
tions made by the California state court. When Congress provided in 
§ 2254 (d) that a habeas court could not dispense with the “presump-
tion of correctness” embodied therein unless it concluded that the fac-
tual determinations were not supported by the record, it contemplated 
at least some reasoned written references (not present here) to §2254 
(d) and the state-court findings. Pp. 547-549.

(c) In providing in § 2254 (d) that absent any of the enumerated 
factors, the burden rests on the habeas petitioner to establish “by con-
vincing evidence that the factual determination of the State court was 
erroneous,” Congress meant to insure that a state finding not be over-
turned merely on the basis of the usual “preponderance of the evidence” 
standard. To ensure that this mandate of Congress is enforced, a fed-
eral habeas court should include in its opinion granting the writ the 
reasoning which led it to conclude that any of the first seven factors 
were present, or the reasoning which led it to conclude that the state 
finding was “not fairly supported by the record.” Pp. 550-552.

611 F. 2d 754, vacated and remanded.

Reh nq ui st , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Stewa rt , Whi te , and Pow el l , J J., joined. Bla ck mun , J., 
filed a statement concurring in the result, post, p. 552. Bre nn an , J., filed 
a dissenting opinion, in which Mar shal l  and Stev en s , JJ., joined, post, 
p. 552.

Thomas A. Brady, Deputy Attorney General of California, 
argued the cause for petitioner. With him on the briefs 
were George Deukmejian, Attorney General, Robert H. Phili- 
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bosian, Chief Assistant Attorney General, Edward P. O'Brien, 
Assistant Attorney General, and Gloria F. DeHart, Deraid E. 
Granberg and Jamie Jacobs-May, Deputy Attorneys General.

Ezra Hendon, by appointment of the Court, post, p. 815, ar-
gued the cause for respondent. With him on the brief was 
Quin Denver.

Just ice  Rehnquist  delivered the opinion of the Court.
A divided Court of Appeals for the Ninth Circuit held 

that respondent’s state-court murder conviction was con-
stitutionally invalid. Its holding has two bases: (1) the pre-
trial photographic identification procedure employed by state 
police was “so impermissibly suggestive as to give rise to a 
very substantial likelihood of irreparable in-court misidenti-
fication of the [respondent]”; and (2) the admission of the 
in-court identification “constituted error of constitutional 
dimension.” 611 F. 2d 754, 755 (1979). The question be-
fore us is whether the Court of Appeals properly analyzed 
respondent’s challenge to his state-court murder conviction, 
given the limited nature of the review provided federal courts 
by 28 U. S. C. § 2254.

I
In 1973, respondent was convicted in the Superior Court of 

Kern County, Cal., of the first-degree murder of one of his 
fellow inmates at a California correctional institution. At 
trial, three witnesses testified that they had witnessed all or 
part of the attack on the inmate and identified respondent 
as participating in the murder. Respondent offered as an 
alibi three other witnesses who testified that respondent was 
in bed at the time the stabbing occurred. At no point did 
respondent object to his in-court identification by the State’s 
three eyewitnesses.

On direct appeal to the California Court of Appeal, re-
spondent claimed for the first time that the pretrial photo-
graphic identification employed by the state police violated 
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the due process of law guaranteed him by the Fourteenth 
Amendment of the United States Constitution. The Cali-
fornia Court of Appeal analyzed his contention under the 
test earlier enunciated by this Court in Simmons v. United 
States, 390 U. S. 377 (1968). The court explained that 
each case must be considered on its own facts and a violation 
of due process will occur and a conviction will be set aside 
only if the photographic identification procedure was so 
impermissibly suggestive as to give rise to a very substantial 
likelihood of irreparable misidentification. The California 
court then rejected respondent’s contention, in this language.

“Reviewing the facts of the present case to determine 
if the particular photographic identification procedure 
used contained the proscribed suggestive characteristics, 
we first find that the photographs were available for 
cross-examination purposes at the trial. We further find 
that there is no showing of influence by the investigating 
officers[;] that the witnesses had an adequate opportu-
nity to view the crime j and that their descriptions are 
accurate. The circumstances thus indicate the inherent 
fairness of the procedure, and we find no error in the 
admission of the identification evidence.” App. to Pet. 
for Cert. C-4—C-5.

Respondent did not seek direct review of the California 
Court of Appeal’s decision with the California Supreme Court. 
He did, however, later raise the pretrial identification issue 
in state habeas corpus proceedings. The California Superior 
Court, the California Court of Appeal, and the California 
Supreme Court all denied relief..

On December 9, 1977, respondent filed a petition for a writ 
of habeas corpus pursuant to 28 U. S. C. § 2254 in the United 
States District Court for the Northern District of California 
and again raised the pretrial identification issue. On May 
23, 1978, the District Court denied the petition and re-
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spondent appealed this order to the United States Court of 
Appeals for the Ninth Circuit.

The Court of Appeals for the Ninth Circuit reversed. The 
court, employing the same standard used by the California 
state courts, concluded “the photographic identification was 
so impermissibly suggestive as to give rise to a very substan-
tial likelihood of irreparable misidentification.” 611 F. 2d, 
at 759. This conclusion was based, inter alia, on the court’s 
finding that (1) the circumstances surrounding the witnesses’ 
observation of the crime were such that there was a grave 
likelihood of misidentification; (2) the witnesses had failed 
to give sufficiently detailed descriptions of the assailant; and 
(3) considerable pressure from both prison officials and prison 
factions had been brought to bear on the witnesses. Id., at 
758-759.

II
The findings made by the Court of Appeals for the Ninth 

Circuit are considerably at odds with the findings made by 
the California Court of Appeal. Both courts made their find-
ings after reviewing the state-court trial record and neither 
court has indicated that this record is not a completely ade-
quate record upon which to base such findings.

If this were simply a run-of-the-mine case in which an 
appellate court had reached an opposite conclusion from a 
trial court in a unitary judicial system, there would be little 
reason for invocation of this Court’s discretionary jurisdic-
tion to make a third set of findings. But unfortunately for 
the smooth functioning of our federal system, which consists 
of 50 state judicial systems and one national judicial system, 
this is not such a run-of-the-mine case. Instead, this case 
presents important questions regarding the role to be played 
by the federal courts in the exercise of the habeas corpus 
jurisdiction conferred upon them by 28 U. S. C. § 2254.

It has long been established, as to those constitutional issues 
which may properly be raised under § 2254, that even a single 
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federal judge may overturn the judgment of the highest court 
of a State insofar as it deals with the application of the 
United States Constitution or laws to the facts in question. 
As might be imagined, this result was not easily arrived at 
under the Habeas Corpus Act of 1867, the predecessor to 28 
U. S. C. § 2254. But the present doctrine, adumbrated in the 
Court’s opinion in Moore v. Dempsey, 261 U. S. 86 (19^), 
and culminating in this Court’s opinion in Fay v. Noia, 372 
U. S. 391 (1963), is that the Act of 1867 allows such collateral

The petitioner asserts that in reaching its decision the 
majority of the Court of Appeals for the Ninth Circuit 
failed to observe certain limitations on its authority specifi-
cally set forth in 28 U. S. C. § 2254 (d). Section 2254 (d) 

provides:
“(d) In any proceeding instituted in a Federal court 

by an application for a writ of habeas corpus by a person 
in custody pursuant to the judgment of a State court, a 
determination after a hearing on the merits of a. factual 
issue, made by a State court of competent jurisdiction 
in a proceeding to which the applicant for the writ and 
the State or an officer or agent thereof were parties, evi-
denced by a written finding, written opinion, or other 
reliable and adequate written indicia, shall be presumed 
to be correct, unless the applicant shall establish or it 
shall otherwise appear, or the respondent shall admitr-

“(1) that the merits of the factual dispute were not 
resolved in the State court hearing,

“(2) that the factfinding procedure employed by the 
State court was not adequate to afford a full and fair 
hearing;

“(3) that the material facte were not adequately de-
veloped at the State court hearing;

“(4) that the State court lacked jurisdiction of the 
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subject matter or over the person of the applicant in the 
State court proceeding;

“(5) that the applicant was an indigent and the State 
court, in deprivation of his constitutional right, failed to 
appoint counsel to represent him in the State court 
proceeding;

“(6) that the applicant did not receive a full, fair, 
and adequate hearing in the State court proceeding; or

“(7) that the applicant was otherwise denied due proc-
ess of law in the State court proceeding;

“(8) or unless that part of the record of the State court 
proceeding in which the determination of such factual 
issue was made, pertinent to a determination of the suffi-
ciency of the evidence to support such factual determina-
tion, is produced as provided for hereinafter, and the 
Federal court on a consideration of such part of the 
record as a whole concludes that such factual determina-
tion is not fairly supported by the record:
“And in an evidentiary hearing in the proceeding in the 
Federal court, when due proof of such factual determina-
tion has been made, unless the existence of one or more 
of the circumstances respectively set forth in paragraphs 
numbered (1) to (7), inclusive, is shown by the appli-
cant, otherwise appears, or is admitted by the respondent, 
or unless the court concludes pursuant to the provisions 
of paragraph numbered (8) that the record in the State 
court proceeding, considered as a whole, does not fairly 
support such factual determination, the burden shall rest 
upon the applicant to establish by convincing evidence 
that the factual determination by the State court was 
erroneous.”

It is obvious from a literal reading of the above that 
§ 2254 (d) is applicable to the present situation although it 
has been contended that this should not be the case where a 
state appellate court, as opposed to a trial court, makes the 
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pertinent factual findings. We, however, refuse to read this 
limitation into § 2254 (d).1 Admittedly, the California Court 
of Appeal made the factual determinations at issue here and it 
did so after a review of the trial court record. Nevertheless, 
it clearly held a “hearing” within the meaning of § 2254 (d). 
Both respondent and the State were formally before the 
court. Respondent was given an opportunity to be heard 
and his claim received plenary consideration even though he 
failed to raise it before the trial court. After respondent 
presented his case to the state appellate court, that court 
concluded in a written opinion that “the facts of the present 
case” did not adequately support respondent’s claim. Since 
that court was requested to determine the issue by respond-
ent, we do not think he may now be heard to assert that its 
proceeding was not a “hearing” within the meaning of 
§ 2254 (d).

Section 2254 (d) applies to cases in which a state court 
of competent jurisdiction has made “a determination after 
a hearing on the merits of a factual issue.” It makes no 
distinction between the factual determinations of a state 
trial court and those of a state appellate court. Nor does it 
specify any procedural requirements that must be satisfied 
for there to be a “hearing on the merits of a factual issue,” 
other than that the habeas applicant and the State or its agent 
be parties to the state proceeding and that the state-court 
determination be evidenced by “a written finding, written 

1 This Court previously reserved the question in Cuyler v. Sullivan, 446 
U. S. 335, 341, n. 5 (1980). The Courts of Appeals, without extensive 
analysis, have reached differing conclusions as to whether findings of fact 
made by a state appellate court can be considered “determination [s] after 
a hearing on the merits of a factual issue” within the meaning of 28 
U. S. C. §2254 (d). Compare Drayton v. Hayes, 589 F. 2d 117, 122, 
n. 9 (CA2 1979); White v. Finkbeiner, 570 F. 2d 194, 201 (CA7 1978), 
appeal after remand, 611 F. 2d 186 (1979); Payne v. Cardwell, 436 F. 2d 
577 (CA6 1971); Hill v. Nelson, 466 F. 2d 1346, 1348 (CA9 1972), with 
Souza v. Howard, 488 F. 2d 462 (CAI 1973); and United States ex rel. 
Harris v. Illinois, 457 F. 2d 191 (CA7 1972).
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opinion, or other reliable and adequate written indicia.” 
Section 2254 (d) by its terms thus applies to factual deter-
minations made by state courts, whether the court be a trial 
court or an appellate court. Cf. Swenson v. Stidham, 409 
U. S. 224, 230 (1972). This interest in federalism recog-
nized by Congress in enacting § 2254 (d) requires deference 
by federal courts to factual determinations of all state courts. 
This is true particularly in a case such as this where a federal 
court makes its determination based on the identical record 
that was considered by the state appellate court and where 
there was no reason for the state trial court to consider the 
issue because respondent failed to raise the issue at that 
level. See Souza v. Howard, 488 F. 2d 462 (CAI 1973). In 
fact, if the state appellate court here had declined to rule on 
the “identification” issue because it had not been properly 
raised in the trial court, the federal court would have been 
altogether barred from considering it absent a showing of 
“cause” and “prejudice.” Wainwright v. Sykes, 433 IL S. 72 
(1977).

Given the applicability of § 2254 (d) to the present case, 
it is apparent that the Court of Appeals for the Ninth Circuit 
did not apply the “presumption of correctness” which is 
mandated by the statute to the factual determinations made 
by the California state courts. Indeed, the court did not 
even refer in its opinion to § 2254 (d).2 Last Term we denied 

2 The dissent contends that any argument premised on § 2254 (d) was 
“abandoned” because petitioner raised his § 2254 (d) argument before the 
District Court, but did not do so in his appellate brief. Post, at 554. Pre-
sumably this contention does not mean to imply that petitioner conceded 
error with regard to the state-court factual determinations, but instead 
that he “abandoned” his right to rely on § 2254 (d) as a reason for not 
rejecting these factual determinations. Whether or not the petitioner 
specifically directed the Court of Appeals’ attention to § 2254 (d) makes 
no difference as to the outcome of this case. The present codification of 
the federal habeas statute is the successor to “the first congressional 
grant of jurisdiction to the federal courts,” Preiser n . Rodriguez, 411 U. S. 
475, 485 (1973), and the 1966 amendments embodied in § 2254 (d) were in-
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certiorari in Lombard v. Taylor, 445 U. S. 946 (1980), in 
which a New York prosecutor sought certiorari from a judg-
ment of the Court of Appeals for the Second Circuit. That 
court had held in a § 2254 action that the habeas petitioner 
had been the victim of knowing use of perjured testimony at 
his trial, and reversed the District Court’s refusal to grant 
the writ. In that case, however, the Federal Court of Ap-
peals indicated in the course of its opinion full awareness of 
§ 2254 (d), and after an examination of the same documen-
tary evidence on which the state court relied, it expressly 
concluded that the state-court finding to the contrary was 
not entitled to deference by reason of § 2254 (d). Taylor v. 
Lombard, 606 F. 2d 371, 375 (1979). The approach of the 
Court of Appeals for the Ninth Circuit in the instant case 
was quite different. Its only reference to the previous state-
court decision and collateral proceedings was to state in one 
sentence that “[t]he Petition followed the appellant’s con-
viction of murder in a California state court and his exhaus-
tion of all available state court remedies.” 611 F. 2d, at 755. 
From this statement, its opinion went directly to a discussion 
of the “facts” and constitutional merits of the respondent’s 
claims.

Undoubtedly, a court need not elaborate or give reasons for 
rejecting claims which it regards as frivolous or totally with-
out merit. This, however, was not the situation presented 
here. To the contrary, the Court of Appeals reached a 
conclusion which was in conflict with the conclusion reached 
by every other state and federal judge after reviewing the 

tended by Congress as limitations on the exercise of that jurisdiction. As 
we held in Louisville & Nashville R. Co. v. Mottley, 211 U. S. 149, 152 
(1908), and have repeatedly since reaffirmed, “it is the duty of this 
[C]ourt to see to it that the jurisdiction of the [district court], which is 
defined and limited by statute, is not exceeded.” Having had the benefit 
of the full briefing and argument from the parties on the § 2254 (d) issue, 
we are simply following the well-established doctrine of the Mottley case 
in deciding the § 2254 (d) issue.
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exact same record. Reading the court’s opinion in conjunc-
tion with § 2254 (d), it is clear that the court could not have 
even implicitly relied on paragraphs 1 through 7 of § 2254 (d) 
in reaching its decision. It is impossible to tell whether 
the majority of the court relied on paragraph 8 because its 
opinion gives no indication that § 2254 was even considered.

Obviously, if the Court of Appeals in this case or any other 
court of appeals had simply inserted a boilerplate paragraph 
in its opinion that it had considered the state record as a 
whole and concluded that the state appellate court’s factual 
determinations were not fairly supported by the record, this 
objection to the judgment of the Court of Appeals could not as 
easily be made. Just as obviously, this would be a frustration 
of the intent of Congress in enacting § 2254 (d). Reference 
can be made to Rule 52 of the Federal Rules of Civil Proce-
dure which requires a United States district court following a 
bench trial to “find the facts specially and state separately its 
conclusions of law thereon . . . .” It is a matter of common 
knowledge that on some occasions a district judge will sim-
ply take findings of fact and conclusions of law prepared by 
the party whom the judge has indicated at the close of trial 
shall prevail and without alteration adopt them as his own. 
However, a requirement such as is imposed by Rule 52 un-
doubtedly makes a judge more aware that it is his own 
imprimatur that is placed on the findings of fact and con-
clusions of law, whoever may prepare them. When Congress 
provided in § 2254 (d) that a habeas court could not dispense 
with the “presumption of correctness” embodied therein unless 
it concluded that the factual determinations were not supported 
by the record, it contemplated at least some reasoned written 
references to § 2254 (d) and the state-court findings. State 
judges as well as federal judges swear allegiance to the Consti-
tution of the United States, and there is no reason to think 
that because of their frequent differences of opinions as to how 
that document should be interpreted, all are not doing their 
mortal best to discharge their oath of office.
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Federal habeas has been a source of friction between state 
and federal courts, and Congress obviously meant to alleviate 
some of that friction when it enacted subsection (d) in 1966 
as an amendment to the original Federal Habeas Act of 1867. 
Accordingly, some content must be given to the provisions of 
the subsection if the will of Congress be not frustrated. Since 
the 1966 amendment, this Court has had few opportunities 
to address the various provisions of subsection (d), and never in 
a context similar to the one presented here. See, e. g., Cuyler v. 
Sullivan, 446 U. S. 335 (1980); LaVallee v. DeUe Rose, 410 
U. S. 690 (1973). A writ issued at the behest of a petitioner 
under 28 U. S. C § 2254 is in effect overturning either the 
factual or legal conclusions reached by the state-court system 
under the judgment of which the petitioner stands convicted, 
and friction is a likely result. The long line of our cases 
previously referred to accepted that friction as a necessary 
consequence of the Federal Habeas Act of 1867, 28 U. S. C. 
§ 2254. But it is clear that in adopting the 1966 amendment, 
Congress in § 2254 (d) intended not only to minimize that 
inevitable friction but also to establish that the findings made 
by the state-court system “shall be presumed to be correct” 
unless one of seven conditions specifically set forth in § 2254 
(d) was found to exist by the federal habeas court. If none 
of those seven conditions were found to exist, or unless the 
habeas court concludes that the relevant state-court deter-
mination is not “fairly supported by the record,” “the burden 
shall rest upon the applicant to establish by convincing evi-
dence that the factual determination by the State court was 
erroneous.” (Emphasis supplied.)3

3 In addition to minimizing the “friction” between the state and federal 
courts, the limited nature of the review provided by § 2254 also serves the 
interest that both society and the individual criminal defendant have 
“in insuring that there will at some point be the certainty that comes with 
an end to litigation, and that attention will ultimately be focused not on 
whether a conviction was free from error but rather on whether the pris-
oner can be restored to a useful place in the community.” Sanders v.
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Although arising in a much different context, we think 
the recent language used in Addington v. Texas, 441 U. S. 
418 (1979), has no little bearing on the issue here:

“The function of a standard of proof, as that concept 
is embodied in the Due Process Clause and in the realm 
of factfinding, is to ‘instruct the factfinder concerning 
the degree of confidence our society thinks he should have 
in the correctness of factual conclusions for a particular 
type of adjudication.’ In re Winship, 397 U. S. 358, 370 
(1970) (Harlan, J., concurring). The standard serves 
to allocate the risk of error between the litigants and to 
indicate the relative importance attached to the ultimate 
decision.” Id., at 423.

When it enacted the 1966 amendment to 28 U. S. C. § 2254, 
Congress specified that in the absence of the previously 
enumerated factors one through eight, the burden shall rest 
on the habeas petitioner, whose case by that time had run 
the entire gamut of a state judicial system, to establish “by 
convincing evidence that the factual determination of the 
State court was erroneous.” 28 IT. S. C. § 2254 (d). Thus, 
Congress meant to insure that a state finding not be over-
turned merely on the basis of the usual “preponderance of the 
evidence” standard in such a situation. In order to ensure 
that this mandate of Congress is enforced, we now hold that 
a habeas court should include in its opinion granting the writ 
the reasoning which led it to conclude that any of the first 
seven factors were present, or the reasoning which led it to 
conclude that the state finding was “not fairly supported 
by the record.” Such a statement tying the generalities of 
§ 2254 (d) to the particular facts of the case at hand will not, 
we think, unduly burden federal habeas courts even though it 
will prevent the use of the “boilerplate” language to which we 

United States, 373 U. S. 1, 24-25 (1963) (Harlan, J., dissenting). See also 
Schneckloth v. Bustamante, 412 U. S. 218, 262 (1973) (Pow el l , J., 
concurring).
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have previously adverted. Moreover, such a statement will 
have the obvious value of enabling courts of appeals and 
this Court to satisfy themselves that the congressional man-
date has been complied with. No court reviewing the grant 
of an application for habeas corpus should be left to guess as 
to the habeas court’s reasons for granting relief notwith-
standing the provisions of § 2254 (d). Cf. Greater Boston 
Television Corp. v. FCC, 143 U. S. App. D. C. 383, 444 F. 2d 
841, 851 (1970)

Having said this, we are not to be understood as agreeing or 
disagreeing with the majority of the Court of Appeals on 
the merits of the issue of impermissibly suggestive identi-
fication procedures. Both the California courts and the fed-
eral courts relied on the basic Simmons case for their legal 
analysis. Applying the same test, the majority of the Court 
of Appeals for the Ninth Circuit reached a different determi-
nation than had all the other courts which considered the issue. 
Assuredly this is not the first nor the last time that such a 
result will occur. We do think, however, that Congress was 
intent on some sort of written explanation of the § 2254 (d) 
factors when such a result does occur. The judgment of the 
Court of Appeals for the Ninth Circuit is accordingly vacated, 
and the case is remanded for further proceedings consistent 
with this opinion.

It is so ordered.

Justi ce  Blackmu n  concurs in the result. He would va-
cate the judgment of the Court of Appeals and merely 
remand the case to that court for reconsideration in light 
of 28 U. S. C. § 2254(d).

Justice  Brennan , with whom Justi ce  Marsh all  and Jus -
tice  Stevens  join, dissenting.

The Court holds today that an order of a federal habeas 
court requiring release or retrial of a state prisoner because of 
constitutional violations at bis trial must be vacated if the 
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court does not explain in its order why 28 U. S. C. § 2254 (d) 
does not bar re-examination of issues decided by the state 
courts—even if the State did not contest the order on the 
ground of § 2254 (d), and even if § 2254 (d) is plainly inap-
plicable under decisions of this Court. I dissent.

I
Respondent was convicted of first-degree murder of another 

prisoner, largely on the strength of identification testimony by 
three fellow inmates at a California penitentiary. Two of 
these witnesses had been shown photo identification arrays 
on three occasions, under circumstances that led the United 
States Court of Appeals for the Ninth Circuit to conclude that 
it was “obvious that there was a grave likelihood of irrepa-
rable misidentification.” 611 F. 2d 754, 758 (1979). Re-
spondent did not object at trial to admission of this identifica-
tion testimony. On appeal to the California Court of Appeal, 
respondent argued that the use of this identification evidence 
violated his due process rights as defined in Simmons v. United 
States, 390 U. S. 377 (1968). The court considered this 
claim on the merits, and rejected it.

Respondent did not seek review in the California Supreme 
Court. Instead, he raised the pretrial identification issue in 
state habeas corpus proceedings, where his petitions were 
denied without opinion. Finally, he filed a petition for 
habeas corpus under 28 U. S. C. § 2254 in the United States 
District Court for the Northern District of California, again 
raising the pretrial identification issue. In his return in op-
position to respondent’s petition for habeas corpus, petitioner 
argued that the District Court was precluded from re-examin-
ing the issue by virtue of § 2254 (d), which accords a pre-
sumption of correctness to state-court factual findings, sub-
ject to certain exceptions not relevant here.1 The District 
Court denied the petition on its merits, without referring to 

1 See ante, at 544-545.
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§ 2254 (d). Respondent appealed to the Court of Appeals for 
the Ninth Circuit, where petitioner abandoned his § 2254 (d) 
argument. That court reversed on the merits, finding that 
respondent’s due process rights had been violated by the pre-
trial identification procedures. It did not refer to § 2254 (d). 
Petitioner then filed a motion for rehearing and suggestion 
for rehearing en banc, this time including a one-sentence ar-
gument that § 2254 (d) barred the federal court from reach-
ing the pretrial identification issue. The Court of Appeals 
denied these motions without discussion.

II
I cannot join my Brethren in concluding that the Court of 

Appeals’ decision must be vacated for its failure to discuss 
an issue not timely raised by petitioner. This Court today 
holds that a federal habeas court may not grant a petition tor 
a writ without stating on the record why it was not bound by 
§ 2254 (d) to defer to the state-court judgment. Ante, at 
551. It therefore vacates the judgment of the Court of Ap-
peals in this case, even though petitioner failed to raise the 
§ 2254 (d) argument in his briefs before that court. The 
Court admits that “a court need not elaborate or give reasons 
for rejecting claims which it regards as frivolous or totally 
without merit.” Ante, at 548. To that I would add that, ex-
cept in exceptional circumstances, a court need not search the 
universe of legal argument and discuss every contention that 
might have been—but was not—made by the losing party. 
The burden on the dockets of the federal courts is severe 
enough already, without requiring the courts to raise, re-
search, and explain an issue not deemed important enough by 
the parties to justify mention in their briefs.

Moreover, I cannot agree that today’s holding will ‘ ensure 
that this mandate of Congress [§ 2254 (d)] is enforced,” ante, 
at 551; rather, it is more likely to be seen as an invitation to 
lower federal courts to “inser[t] a boilerplate paragraph” in 
their opinions acknowledging their awareness of § 2254(d).
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See ante, at 549? The requirement is as useless as it is 
disruptive.

Ill
The Court’s disposition of the instant case is all the more 

perplexing because § 2254 (d) plainly constitutes no bar to the 
Court of Appeals’ holding that the pretrial identification pro-
cedure employed by the police violated respondent’s due proc-
ess rights. Section 2254 (d) requires a federal habeas court 
to defer to “a determination after a hearing on the merits 
of a factual issue, made by a State court . . . .” 28 U. S. C. 
§ 2254 (d) (emphasis supplied). The factual issues to which 
§ 2254 (d) applies are “basic, primary, or historical facts: 
facts fin the sense of a recital of external events and the cred-
ibility of their narrators. . . .’ ” Cuyler N. Sullivan, 446 U. S. 
335, 342 (1980) (quoting Townsend n . Sain, 372 U. S. 293, 
309, n. 6 (1963)). Section 2254(d) does not bar a federal 
court from reviewing “a mixed determination of law and fact 
that requires the application of legal principles to the his-
torical facts of this case.” 446 U. S., at 342; see Brewer n . 
Williams, 430 U. S. 387, 403-404 (1977).

2 The Court admits that the decision in Taylor v. Lombard, 606 F. 2d 
371 (CA2 1979), cert, denied, 445 U. S. 946 (1980), would be sustained 
under the rule announced today. Ante, at 547-548. The sole discussion of 
§2254 (d) by the Court of Appeals for the Second Circuit in Taylor was 
its conclusory statement: “The County Court’s finding that there was no 
factual basis for the claim of perjury is not fairly supported by the record, 
and therefore is not entitled to deference. 28 U. S. C. § 2254 (d) (8).” 
606 F. 2d, at 375. On the basis of this statement, we no more know 
whether the Court of Appeals for the Second Circuit correctly applied 
§ 2254 (d) in Taylor than we know whether the Court of Appeals for the 
Ninth Circuit correctly applied it in the instant case. Admittedly, the 
Second Circuit opinion manifested “full awarenesss” of the existence of 
§2254 (d), see ante, at 548, but it nevertheless “left [us] to guess as to 
[its] reasons for granting relief notwithstanding the provisions of § 2254 
(d).” See ante, at 552. I would be content to presume that federal 
judges are fully aware of so prominent a statute as §2254 (d), and to 
leave them free to devote their energies to writing opinions concerning 
contested issues.
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What factual determinations did the Court of Appeals for 
the Ninth Circuit disregard? The court did not conduct an 
evidentiary hearing on the pretrial identification procedures, 
but relied on the same state trial court record relied upon by 
the California Court of Appeal. My examination of the 
opinions of the two courts does not reveal a single disagree-
ment over a “basic, primary, or historical fact.”

The treatment of the pretrial identification issue by the 
California court was brief and contained little in the way of 
formal factual findings. Its relevant findings were that “the 
witnesses had an adequate opportunity to view the crime”; 
that “there is no showing of influence by the investigating offi-
cers”; and that the witnesses’ “descriptions are accurate.” 
App. to Pet. for Cert. C-4 to C-5. The Court of Appeals 
for the Ninth Circuit explicitly agreed that the witnesses had 
“an opportunity ... to observe the perpetrators of the 
crime,” 611 F. 2d, at 758, but disagreed with the California 
court’s legal conclusion that the opportunity for observation 
was constitutionally adequate, because of the “diversion of 
the witnesses’ attention at the time the crime was commit-
ted.” Id., at 759. Similarly, the Court of Appeals’ descrip-
tion of the facts concerning the photographic lineup proce-
dure differs in no significant detail from that offered by the 
California court. Compare id., at 756, with App. to Pet. for 
Cert. C-3 to C-4. The California court, however, concluded 
that “[t]he circumstances thus indicate the inherent fairness 
of the procedure,” id., at C-5, while the Court of Appeals 
reached the opposite legal conclusion. The Court of Ap-
peals, like the California court, did not dispute the accuracy 
of the witnesses’ identifications, but only their degree of de-
tail. 611 F. 2d, at 758. Finally the Court of Appeals con-
sidered whether using a photo array procedure rather than a 
lineup was necessary, a consideration not deemed relevant 
by the California court. Id., at 757.

Plainly, the disagreement between the courts is over the 
constitutional significance of the facts of the case, and not 
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over the facts themselves. Whether a witness’ opportunity 
to view a crime is “adequate” for constitutional purposes, 
whether a particular course of conduct by state police raises 
a possibility of irreparable misidentification serious enough to 
violate constitutional standards, whether a witness’ descrip-
tion is sufficiently detailed to dispel doubt about the proce-
dures imposed, and whether the necessity for a photographic 
identification procedure is constitutionally significant are ex-
amples of questions of law, or at least mixed questions of fact 
and law. The questions addressed by the Court of Appeals 
for the Ninth Circuit required the “ ‘application of constitu-
tional principles to the facts as found,’ ” Brewer v. Williams, 
supra, at 403 (quoting Brown v. Allen, 344 U. S. 443, 507 
(1953) (opinion of Frankfurter, J.)), and thus fall outside 
the limitations of § 2254 (d).

Indeed, this Court has held, in a case similar on its facts 
to this one, that a dispute over allegedly suggestive pretrial 
identification procedures is “not so much over the elemental 
facts as over the constitutional significance to be attached to 
them.” Neil v. Biggers, 409 U. S. 188, 193, n. 3 (1972). Cf. 
Cuyler n . Sullivan, supra, at 342 (conclusion that lawyers 
undertook multiple representation not a “factual” determina-
tion within the meaning of § 2254 (d)); Brewer v. Williams, 
supra, at 395-397, 402-404 (conclusion that defendant waived 
his right to counsel not a “factual” determination within the 
meaning of § 2254 (d)).

In Biggers, the District Court and the Court of Appeals for 
the Sixth Circuit, applying the “totality of the circum-
stances” test of Simmons v. United States, 390 U. S. 377 
(1968), both concluded that pretrial identification procedures 
had violated a state prisoner’s due process rights. This 
Court reversed, over a dissent claiming that the Court was 
violating its “long-established practice not to reverse findings 
of fact concurred in by two lower courts unless shown to be 
clearly erroneous.” Neil v. Biggers, supra, at 202 (Bren -
nan , J., joined by Douglas and Stew art , JJ., dissenting).
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The Court rejected the dissenters’ argument on the basis of its 
conclusion that application of the “totality of the circum-
stances” test to the undisputed primary facts in the trial 
court record did not constitute a factual finding. 409 U. S., 
at 193, n. 3. The instant case is indistinguishable. It is 
cruelly ironic that the Court would hold the constitutionality 
of pretrial identification procedures to be a question of law 
when the effect is to vacate a decision in favor of a prisoner 
whose incarceration had been held unconstitutional by lower 
courts, but would reject the same conclusion when the effect 
would be to vindicate such a prisoner’s constitutional rights.

On the merits, petitioner contends that the “Ninth Circuit’s 
application of an erroneous standard led it to an erroneous 
result and that application of the proper standard must lead 
to a conclusion that [respondent] was not denied due process 
by reason of the admission of identification evidence at his 
trial.” Brief for Petitioner 49 (emphasis supplied); see also 
id., at 14.3 Thus, petitioner’s very argument reveals that 
the difference between the Court of Appeals for the Ninth 
Circuit and the California Court of Appeal was over the 
applicable legal standard, and not over the particular facts of 
the case. And § 2254 (d) surely does not detract from the 
well-established duty of federal courts “to apply the appli-
cable federal law to the state court fact findings independ-

3 In particular, petitioner argues that the Court of Appeals for the Ninth 
Circuit’s consideration of the necessity for using pretrial photo displays 
was in conflict with this Court’s precedents. Brief for Petitioner 31. The 
Court of Appeals has held that the necessity for the use of a photographic 
display is an important factor in judging the validity of pretrial identifi-
cation procedures, though lack of necessity is not a per se ground for 
rejecting the identification. 611 F. 2d, at 757; see United States v. Cal-
houn, 542 F. 2d 1094, 1104 (CA9 1976), cert, denied, 429 U. S. 1064 
(1977). The California Court of Appeal did not consider the necessity 
for the use of the photographic displays, and thus did not apply the same 
legal standard to the pretrial identification question. App. to Pet. for 
Cert. C-4 to C-5; see People v. Suttle, 90 Cal. App. 3d 572, 580-581, 153 
Cal. Rptr. 409, 414-415 (1979).
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ently.” Townsend v. Sain, 372 U. S., at 318. A federal court 
need not—indeed, must not—defer to the state court’s inter-
pretation of federal law. Ibid.; see ante, at 543-544.4 In 
view of this, I cannot understand how the Court today can 
conclude that “[i]t is obvious from a literal reading of [§ 2254 
(d)] that § 2254 (d) is applicable to the present situation ....” 
Ante, at 545. To me, it is just as obvious that § 2254 (d) is 
not applicable.

IV
The Court does not challenge the correctness of the Court 

of Appeals’ conclusion that the pretrial identification proce-
dure employed by the state police in this case was “so imper-
missibly suggestive as to give rise to a very substantial likeli-
hood of irreparable misidentification.” 611 F. 2d, at 759. 
It is therefore not necessary to review the portions of the rec-
ord and the precedents of this Court that support the conclu-
sion of the Court of Appeals. Nevertheless, today’s decision 
denies respondent the relief to which that court found that he 
is entitled. Since petitioner did not raise the § 2254 (d) issue 
in the Court of Appeals, and since § 2254 (d) is plainly inap-
plicable to the mixed question of law and fact at issue in this 
case, I can see no justice in this result. I therefore respect-
fully dissent.

4 The Court does not suggest, nor could it, that this case falls within 
the exception to this general principle enunciated in Stone v. Powell, 428 
U. S. 465 (1976).
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CHANDLER et  al . v . FLORIDA

APPEAL FROM THE SUPREME COURT OF FLORIDA

No. 79-1260. Argued November 12, 1980—Decided January 26, 1981

The Florida Supreme Court, following a pilot program for televising judi-
cial proceedings in the State, promulgated a revised Canon 3A (7) of 
the Florida Code of Judicial Conduct. The Canon permits electronic 
media and still photography coverage of judicial proceedings, subject 
to the control of the presiding judge and to implementing guidelines 
placing on trial judges obligations to protect the fundamental right of 
the accused in a criminal case to a fair trial. Appellants, who were 
charged with a crime that attracted media attention, were convicted 
after a jury trial in a Florida trial court over objections that the televis-
ing and broadcast of parts of their trial denied them a fair and im-
partial trial. The Florida District Court of Appeal affirmed, finding no 
evidence that the presence of a television camera hampered appellants 
in presenting their case, deprived them of an impartial jury, or impaired 
the fairness of the trial. The Florida Supreme Court denied review. 
The Florida courts did not construe Estes v. Texas, 381 U. S. 532, as 
laying down a per se constitutional rule barring broadcast coverage 
under all circumstances.

Held: The Constitution does not prohibit a state from experimenting with a 
program such as is authorized by Florida’s Canon 3A (7). Pp. 569-583.

(a) This Court has no supervisory jurisdiction over state courts, and, 
in reviewing a state-court judgment, is confined to evaluating it in rela-
tion to the Federal Constitution. P. 570.

(b) Estes v. Texas, supra, did not announce a constitutional rule that 
all photographic, radio, and television coverage of criminal trials is in-
herently a denial of due process. It does not stand as an absolute ban 
on state experimentation with an evolving technology, which, in terms 
of modes of mass communication, was in its relative infancy in 1964 
when Estes was decided, and is, even now, in a state of continuing 
change. Pp. 570-574. .

(c) An absolute constitutional ban on broadcast coverage of trials 
cannot be justified simply because there is a danger that, in some cases, 
conduct of the broadcasting process or prejudicial broadcast accounts 
of pretrial and trial events may impair the ability of jurors to decide 
the issue of guilt or innocence uninfluenced by extraneous matter. The 
appropriate safeguard against juror prejudice is the defendant’s nght 
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to demonstrate that the media’s coverage of his case—be it printed or 
broadcast—compromised the ability of the particular jury that heard 
the case to adjudicate fairly. Pp. 574-575.

(d) Whatever may be the “mischievous potentialities [of broadcast 
coverage] for intruding upon the detached atmosphere which should 
always surround the judicial process,” Estes v. Texas, supra, at 587, at 
present no one has presented empirical data sufficient to establish that 
the mere presence of the broadcast media in the courtroom inherently 
has an adverse effect, on that process under all circumstances. Here, 
appellants have offered nothing to demonstrate that their trial was 
subtly tainted by broadcast coverage—let alone that all broadcast trials 
would be so tainted. Pp. 575-580.

(e) Nor have appellants shown either that the media’s coverage of 
their trial—printed or broadcast—compromised the jury’s ability to 
judge them fairly or that the broadcast coverage of their particular 
trial had an adverse impact on the trial participants sufficient to con-
stitute a denial of due process. Pp. 580-582.

(f) Absent a showing of prejudice of constitutional dimensions to 
these appellants, there is no reason for this Court either to endorse or to 
invalidate Florida’s experiment. P. 582.

376 So. 2d 1157, affirmed.

Burg er , C. J., delivered the opinion of the Court, in which Bre nna n , 
Mar sha ll , Bla ck mu n , Pow ell , and Reh nq ui st , JJ., joined. Ste wa rt , 
J., filed an opinion concurring in the result, post, p. 583. Whi te , J., filed 
an opinion concurring in the judgment, post, p. 586. Stev en s , J., took 
no part in the decision of the case.

Joel Hirschhorn argued the cause and filed briefs for 
appellants.

Jim Smith, Attorney General of Florida, and Calvin L. Fox, 
Assistant Attorney General, argued the cause and filed a brief 
for appellee.*

* Whitney North Seymour filed a brief for the American College of Trial 
Lawyers as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed by J. Roger Wollen- 
berg, Timothy B. Dyk, Floyd Abrams, Patricia Pickrel, and Ralph E. 
Goldberg for CBS Inc.; by Parker D. Thomson and Sanford L. Bohrer for 
the Community Television Foundation of South Florida, Inc., et al.; by 
Talbot D’Alemberte and Donald M. Middlebrooks for Florida News Inter-
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Chief  Just ice  Burge r  delivered the opinion of the Court.
The question presented on this appeal is whether, consist-

ent with constitutional guarantees, a state may provide for 
radio, television, and still photographic coverage of a criminal 
trial for public broadcast, notwithstanding the objection of 
the accused.

I
A

Background. Over the past 50 years, some criminal cases 
characterized as “sensational” have been subjected to exten-
sive coverage by news media, sometimes seriously interfering 
with the conduct of the proceedings and creating a setting 
wholly inappropriate for the administration of justice. Judges, 
lawyers, and others soon became concerned, and in 1937, after 
study, the American Bar Association House of Delegates

ests on Development and Operation of Florida Rule; and by J. Laurent 
Scharff, Joel M. Hamme, Jack N. Goodman, Mortimer Becker, Corydon B. 
Dunham, Erwin G. Krasnow, Carl R. Ramey, Arthur B. Sackler, and 
Ernest T. Sanchez for the Radio Television News Directors Association 
et al.

Briefs of amici curiae were filed for the Attorney General of Alabama 
et al. by Bronson C. La Follette, Attorney General of Wisconsin, Kirbie 
Knutson, Assistant Attorney General, Charles A. Graddick, Attorney Gen-
eral of Alabama, Wilson L. Condon, Attorney General of Alaska, Robert 
K. Corbin, Attorney General of Arizona, Thomas J. Miller, Attorney Gen-
eral of Iowa, Steven L. Beshear, Attorney General of Kentucky, William 
J. Guste, Jr., Attorney General of Louisiana, Stephen H. Sachs, Attorney 
General of Maryland, Mike Greely, Attorney General of Montana, Richard 
H. Bryan, Attorney General of Nevada, Jeff Bingaman, Attorney General 
of New Mexico, Robert Abrams, Attorney General of New York, William 
J. Brown, Attorney General of Ohio, Dennis J. Roberts II, Attorney Gen-
eral of Rhode Island, William M. Leech, Jr., Attorney General of Ten-
nessee, M. Jerome Diamond, Attorney General of Vermont, and Chauncey 
H. Browning, Jr., Attorney General of West Virginia; for the Conference 
of Chief Justices by Griffin B. Bell, James D. Miller, and James D. 
Whisenand; and for the California State Public Defenders Association 
et al. by Herbert M. Barish and Wilbur F. Littlefield.
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adopted Judicial Canon 35, declaring that all photographic 
and broadcast coverage of courtroom proceedings should be 
prohibited.1 In 1952, the House of Delegates amended Canon 
35 to proscribe television coverage as well. 77 A. B. A. Rep. 
610-611 (1952). The Canon’s proscription was reaffirmed in 
1972 when the Code of Judicial Conduct replaced the Canons 
of Judicial Ethics and Canon 3A (7) superseded Canon 35. 
E. Thode, Reporter’s Notes to Code of Judicial Conduct 56- 
59 (1973). Cf. Fed. Rule Crim. Proc. 53. A majority of 
the states, including Florida, adopted the substance of the 
ABA provision and its amendments. In Florida, the rule was 
embodied in Canon 3A (7) of the Florida Code of Judicial 
Conduct.2

In February 1978, the American Bar Association Committee 
on Fair Trial-Free Press proposed revised standards. These 

J62 A. B. A. Rep. 1134-1135 (1937). As adopted on September 30, 
1937, Judicial Canon 35 read:

“Proceedings in court should be conducted with fitting dignity and de-
corum. The taking of photographs in the courtroom, during sessions 
of the court or recesses between sessions, and the broadcasting of court 
proceedings are calculated to detract from the essential dignity of the pro-
ceedings, degrade the court and create misconceptions with respect thereto 
in the mind of the public and should not be permitted.”

2 As originally adopted in Florida, Canon 3A (7) provided:
“A judge should prohibit broadcasting, televising, recording, or taking 

photographs in the courtroom and areas immediately adjacent thereto 
during sessions of court or recesses between sessions, except that a judge 
may authorize:

“(a) the use of electronic or photographic means for the presentation 
of evidence, for the perpetuation of a record, or for other purposes of 
judicial administration;

“(b) the broadcasting, televising, recording, or photographing of investi-
tive, ceremonial, or naturalization proceedings;

“(c) the photographic or electronic recording and reproduction of appro-
priate court proceedings under the following conditions;

“(i) the means of recording will not distract participants or impair the 
dignity of the proceedings;

“(ii) the parties have consented, and the consent to being depicted or
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included a provision permitting courtroom coverage by the 
electronic media under conditions to be established by local 
rule and under the control of the trial judge, but only if such 
coverage was carried out unobtrusively and without affecting 
the conduct of the trial.3 The revision was endorsed by the 
ABA’s Standing Committee on Standards for Criminal Justice 
and by its Committee on Criminal Justice and the Media, but 
it was rejected by the House of Delegates on February 12, 
1979. 65 A. B. A. J. 304 (1979).

In 1978, based upon its own study of the matter, the 
Conference of State Chief Justices, by a vote of 44 to 1, ap-
proved a resolution to allow the highest court of each state to 
promulgate standards and guidelines regulating radio, tele-
vision, and other photographic coverage of court proceedings.4

The Florida Program. In January 1975, while these devel-
opments were unfolding, the Post-Newsweek Stations of Flor-
ida petitioned the Supreme Court of Florida urging a change 
in Florida’s Canon 3A (7). In April 1975, the court invited 
presentations in the nature of a rulemaking proceeding, and, 
in January 1976, announced an experimental program for 
televising one civil and one criminal trial under specific guide-
lines. Petition of Post-Newsweek Stations, Florida, Inc., 327 
So. 2d 1. These initial guidelines required the consent of all 
parties. It developed, however, that in practice such consent 
could not be obtained. The Florida Supreme Court then sup-
plemented its order and established a new 1-year pilot pro-

recorded has been obtained from each witness appearing in the recording 
and reproduction;

“(in) the reproduction will not be exhibited until after the proceeding 
has been concluded and all direct appeals have been exhausted; and

"(iv) the reproduction will be exhibited only for instructional purposes 
in educational institutions.”

3 Proposed Standard 8-3.6 (a) of the ABA Project on Standards for 
Criminal Justice, Fair Trial and Free Press (Tent. Draft 1978).

* Resolution I, Television, Radio, Photographic Coverage of Judicial 
Proceedings, adopted at the Thirtieth Annual Meeting of the Conference 
of Chief Justices, Burlington, Vt., Aug. 2,1978.
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gram during which the electronic media were permitted to 
cover all judicial proceedings in Florida without reference to 
the consent of participants, subject to detailed standards with 
respect to technology and the conduct of operators. In re 
Petition of Post-Newsweek Stations, Florida, Inc., 347 So. 2d 
402 (1977). The experiment began in July 1977 and con-
tinued through June 1978.

When the pilot program ended, the Florida Supreme Court 
received and reviewed briefs, reports, letters of comment, and 
studies. It conducted its own survey of attorneys, witnesses, 
jurors, and court personnel through the Office of the State 
Court Coordinator. A separate survey was taken of judges by 
the Florida Conference of Circuit Judges. The court also 
studied the experience of 6 States5 that had, by 1979, adopted 
rules relating to electronic coverage of trials, as well as that of 
the 10 other States that, like Florida, were experimenting 
with such coverage.®

Following its review of this material, the Florida Supreme 
Court concluded “that on balance there [was] more to be 
gained than lost by permitting electronic media coverage of 
judicial proceedings subject to standards for such coverage.” 
In re Petition of Post-Newsweek Stations, Florida, Inc., 370 
So. 2d 764, 780 (1979). The Florida court was of the view 
that because of the significant effect of the courts on the day- 
to-day lives of the citizenry, it was essential that the people 
have confidence in the process. It felt that broadcast cover-

5 Alabama, Colorado, Georgia, New Hampshire, Texas, and Washington.
6 The number of states permitting electronic coverage of judicial pro-

ceedings has grown larger since 1979. As of October 1980, 19 States per-
mitted coverage of trial and appellate courts, 3 permitted coverage of trial 
courts only, 6 permitted appellate court coverage only, and the court 
systems of 12 other States were studying the issue. Brief for the Radio 
Television News Directors Association et al. as Amici Curiae. On Novem-
ber 10, 1980, the Maryland Court of Appeals authorized an 18-month 
experiment with broadcast coverage of both trial and appellate court pro-
ceedings. 49 U. S. L. W. 2335 (1980).
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age of trials would contribute to wider public acceptance and 
understanding of decisions. Ibid. Consequently, after re-
vising the 1977 guidelines to reflect its evaluation of the pilot 
program, the Florida Supreme Court promulgated a revised 
Canon 3A (7). Id., at 781. The Canon provides:

“Subject at all times to the authority of the presiding 
judge to (i) control the conduct of proceedings before 
the court, (ii) ensure decorum and prevent distractions, 
and (iii) ensure the fair administration of justice in the 
pending cause, electronic media and still photography 
coverage of public judicial proceedings in the appellate 
and trial courts of this state shall be allowed in accord-
ance with standards of conduct and technology promul-
gated by the Supreme Court of Florida.” Ibid.

The implementing guidelines specify in detail the kind of 
electronic equipment to be used and the manner of its use. 
Id., at 778-779, 783-784. For example, no more than one 
television camera and only one camera technician are allowed. 
Existing recording systems used by court reporters are used 
by broadcasters for audio pickup. Where more than one 
broadcast news organization seeks to cover a trial, the media 
must pool coverage. No artificial lighting is allowed. The 
equipment is positioned in a fixed location, and it may not 
be moved during trial. Videotaping equipment must be re-
mote from the courtroom. Film, videotape, and lenses may 
not be changed while the court is in session. No audio re-
cording of conferences between lawyers, between parties and 
counsel, or at the bench is permitted. The judge has sole and 
plenary discretion to exclude coverage of certain witnesses, 
and the jury may not be filmed. The judge has discretionary 
power to forbid coverage whenever satisfied that coverage may 
have a deleterious effect on the paramount right of the de-
fendant to a fair trial. The Florida Supreme Court has the 
right to revise these rules as experience dictates, or indeed to 
bar all broadcast coverage or photography in courtrooms.
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B
In July 1977, appellants were charged with conspiracy to 

commit burglary, grand larceny, and possession of burglary 
tools. The counts covered breaking and entering a well- 
known Miami Beach restaurant.

The details of the alleged criminal conduct are not relevant 
to the issue before us, but several aspects of the case distin-
guish it from a routine burglary. At the time of their arrest, 
appellants were Miami Beach policemen. The State’s prin-
cipal witness was John Sion, an amateur radio operator who, 
by sheer chance, had overheard and recorded conversations 
between the appellants over their police walkie-talkie radios 
during the burglary. Not surprisingly, these novel factors 
attracted the attention of the media.

By pretrial motion, counsel for the appellants sought to 
have experimental Canon 3A (7) declared unconstitutional 
on its face and as applied. The trial court denied relief 
but certified the issue to the Florida Supreme Court. How-
ever, the Supreme Court declined to rule on the question, on 
the ground that it was not directly relevant to the criminal 
charges against the appellants. State v. Granger, 352 So. 2d 
175 (1977).

After several additional fruitless attempts by the appellants 
to prevent electronic coverage of the trial, the jury was 
selected. At voir dire, the appellants’ counsel asked each 
prospective juror whether he or she would be able to be “fair 
and impartial” despite the presence of a television camera 
during some, or all, of the trial. Each juror selected responded 
that such coverage would not affect his or her consideration 
in any way. A television camera recorded the voir dire.

A defense motion to sequester the jury because of the 
television coverage was denied by the trial judge. However, 
the court instructed the jury not to watch or read anything 
about the case in the media and suggested that jurors “avoid 
the local news and watch only the national news on televi-
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sion.” App. 13. Subsequently, defense counsel requested 
that the witnesses be instructed not to watch any television 
accounts of testimony presented at trial. The trial court 
declined to give such an instruction, for “no witness’ testi-
mony was [being] reported or televised [on the evening 
news] in any way.” Id., at 14.

A television camera was in place for one entire afternoon, 
during which the State presented the testimony of Sion, its 
chief witness.7 No camera was present for the presentation 
of any part of the case for the defense. The camera returned 
to cover closing arguments. Only 2 minutes and 55 seconds 
of the trial below were broadcast—and those depicted only 
the prosecution’s side of the case.

The jury returned a guilty verdict on all counts. Ap-
pellants moved for a new trial, claiming that because of the 
television coverage, they had been denied a fair and impartial 
trial. No evidence of specific prejudice was tendered.

The Florida District Court of Appeal affirmed the convic-
tions. It declined to discuss the facial validity of Canon 
3A (7); it reasoned that the Florida Supreme Court, having 
decided to permit television coverage of criminal trials on an 
experimental basis, had implicitly determined that such cov-
erage did not violate the Federal or State Constitutions. 
Nonetheless, the District Court of Appeal did agree to certify 
the question of the facial constitutionality of Canon 3A (7) to 
the Florida Supreme Court. The District Court of Appeal 
found no evidence in the trial record to indicate that the pres-
ence of a television camera had hampered appellants in pre-
senting their case or had deprived them of an impartial jury.

The Florida Supreme Court denied review, holding that the 
appeal, which was limited to a challenge to Canon 3A (7), 

7 At one point during Sion’s testimony, the judge interrupted the exami-
nation and admonished a cameraman to discontinue a movement that the 
judge apparently found distracting. App. 15. Otherwise, the prescribed 
procedures appear to have been followed, and no other untoward events 
occurred.
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was moot by reason of its decision in In re Petition of Post-
Newsweek Stations, Florida, Inc., 370 So. 2d 764 (1979), ren-
dered shortly after the decision of the District Court of 
Appeal.

II
At the outset, it is important to note that in promulgat-

ing the revised Canon 3A (7), the Florida Supreme Court 
pointedly rejected any state or federal constitutional right of 
access on the part of photographers or the broadcast media 
to televise or electronically record and thereafter disseminate 
court proceedings. It carefully framed its holding as follows:

“While we have concluded that the due process clause 
does not prohibit electronic media coverage of judicial 
proceedings per se, by the same token we reject the argu-
ment of the [Post-Newsweek stations] that the first and 
sixth amendments to the United States Constitution 
mandate entry of the electronic media into judicial 
proceedings.” Id., at 774.

The Florida court relied on our holding in Nixon n . Warner 
Communications, Inc., 435 U. S. 589 (1978), where we said:

“In the first place, . . . there is no constitutional right 
to have [live witness] testimony recorded and broadcast. 
Second, while the guarantee of a public trial, in the 
words of Mr. Justice Black, is ‘a safeguard against any 
attempt to employ our courts as instruments of perse-
cution,’ it confers no special benefit on the press. Nor 
does the Sixth Amendment require that the trial—or any 
part of it—be broadcast live or on tape to the public. 
The requirement of a public trial is satisfied by the op-
portunity of members of the public and the press to 
attend the trial and to report what they have observed.” 
Id., at 610 (citations omitted).

The Florida Supreme Court predicated the revised Canon 
3A (7) upon its supervisory authority over the Florida courts, 
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and not upon any constitutional imperative. Hence, we have 
before us only the limited question of the Florida Supreme 
Court’s authority to promulgate the Canon for the trial of 
cases in Florida courts.

This Court has no supervisory jurisdiction over state courts, 
and, in reviewing a state-court judgment, we are confined to 
evaluating it in relation to the Federal Constitution.

Ill
Appellants rely chiefly on Estes v. Texas, 381 U. S. 532 

(1965), and Chief Justice Warren’s separate concurring opin-
ion in that case. They argue that the televising of criminal 
trials is inherently a denial of due process, and they read 
Estes as announcing a per se constitutional rule to that effect.

Chief Justice Warren’s concurring opinion, in which he was 
joined by Justices Douglas and Goldberg, indeed provides 
some support for the appellants’ position:

“While I join the Court’s opinion and agree that the 
televising of criminal trials is inherently a denial of due 
process, I desire to express additional views on why this 
is so. In doing this, I wish to emphasize that our con-
demnation of televised criminal trials is not based on 
generalities or abstract fears. The record in this case 
presents a vivid illustration of the inherent prejudice of 
televised criminal trials and supports our conclusion that 
this is the appropriate time to make a definitive appraisal 
of television in the courtroom.” Id., at 552.

If appellants’ reading of Estes were correct, we would be 
obliged to apply that holding and reverse the judgment under 
review.

The six separate opinions in Estes must be examined care-
fully to evaluate the claim that it represents a per se con-
stitutional rule forbidding all electronic coverage. Chief Jus-
tice Warren and Justices Douglas and Goldberg joined Justice 
Clark’s opinion announcing the judgment, thereby creating 
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only a plurality. Justice Harlan provided the fifth vote nec-
essary in support of the judgment. In a separate opinion, he 
pointedly limited his concurrence:

I concur in the opinion of the Court, subject, however, 
to the reservations and only to the extent indicated in 
this opinion.” Id., at 587.

A careful analysis of Justice Harlan’s opinion is therefore 
fundamental to an understanding of the ultimate holding of 
Estes.

Justice Harlan began by observing that the question of the 
constitutional permissibility of televised trials was one fraught 
with unusual difficulty:

“Permitting television in the courtroom undeniably has 
mischievous potentialities for intruding upon the de-
tached atmosphere which should always surround the 
judicial process. Forbidding this innovation, however, 
would doubtless impinge upon one of the valued attributes 
of our federalism by preventing the states from pursuing 
a novel course of procedural experimentation. My con-
clusion is that there is no constitutional requirement that 
television be allowed in the courtroom, and, at least as 
to a notorious criminal trial such as this one, the con-
siderations against allowing television in the courtroom 
so jar outweigh the countervailing jactors advanced in 
its support as to require a holding that what was done 
in this case infringed the jundamental right to a jair trial 
assured by the Due Process Clause of the Fourteenth 
Amendment.” Ibid, (emphasis added).

He then proceeded to catalog what he perceived as the in-
herent dangers of televised trials.

In the context of a trial of intense public interest, there 
is certainly a strong possibility that the timid or re-
luctant witness, for whom a court appearance even at 
its traditional best is a harrowing affair, will become more 
timid or reluctant when he finds that he will also be 
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appearing before a ‘hidden audience’ of unknown but 
large dimensions. There is certainly a strong possibility 
that the ‘cocky’ witness having a thirst for the limelight 
will become more ‘cocky’ under the influence of television. 
And who can say that the juror who is gratified by hav-
ing been chosen for a front-line case, an ambitious prose-
cutor, a publicity-minded defense attorney, and even a 
conscientious judge will not stray, albeit unconsciously, 
from doing what ‘comes naturally’ into pluming them-
selves for a satisfactory television ‘performance’?” Id., 
at 591.

Justice Harlan faced squarely the reality that these possi-
bilities carry “grave potentialities for distorting the integrity 
of the judicial process,” and that, although such distortions 
may produce no telltale signs, “their effects may be far more 
pervasive and deleterious than the physical disruptions which 
all would concede would vitiate a conviction.” Id., at 592. 
The “countervailing factors” alluded to by Justice Harlan 
were, as here, the educational and informational value to the 
public.

Just ice  Stewart , joined by Jus tices  Black, Brennan , 
and White  in dissent, concluded that no prejudice had been 
shown and that Estes’ Fourteenth Amendment rights had not 
been violated. While expressing reservations not unlike those 
of Justice Harlan and those of Chief Justice Warren, the dis-
sent expressed unwillingness to “escalate this personal view 
into a per se constitutional rule.” Id., at 601. The four dis-
senters disagreed both with the per se rule embodied in the 
plurality opinion of Justice Clark and with the judgment of 
the Court that “the circumstances of [that] trial led to a 
denial of [Estes’] Fourteenth Amendment rights.” Ibid. 
(emphasis added).

Parsing the six opinions in Estes, one is left with a sense 
of doubt as to precisely how much of Justice Clark’s opinion 
was joined in, and supported by, Justice Harlan. In an area 
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charged with constitutional nuances, perhaps more should not 
be expected. Nonetheless, it is fair to say that Justice Harlan 
viewed the holding as limited to the proposition that “what 
was done in this case infringed the fundamental right to a fair 
trial assured by the Due Process Clause of the Fourteenth 
Amendment,” id., 587 (emphasis added), he went on:

“At the present juncture I can only conclude that tele-
vised trials, at least in cases like this one, possess such 
capabilities for interfering with the even course of the 
judicial process that they are constitutionally banned.” 
Id., at 596 (emphasis added).

Justice Harlan’s opinion, upon which analysis of the con-
stitutional holding of Estes turns, must be read as defining 
the scope of that holding; we conclude that Estes is not to 
be read as announcing a constitutional rule barring still pho-
tographic, radio, and television coverage in all cases and under 
all circumstances.8 It does not stand as an absolute ban on 

8 Our subsequent cases have so read Estes. In Sheppard v. Maxwell, 
384 U. S. 333, 352 (1966), the Court noted Estes as an instance where the 
“totality of circumstances” led to a denial of due process. In Murphy 
n . Florida, 421 U. S. 794, 798 (1975), we described it as “a state-court 
conviction obtained in a trial atmosphere that had been utterly corrupted 
by press coverage.” And, in Nebraska Press Assn. v. Stuart, 427 U. S. 
539, 552 (1976), we depicted Estes as a trial lacking in due process where 
“the volume of trial publicity, the judge’s failure to control the proceed-
ings, and the telecast of a hearing and of the trial itself” prevented a 
sober search for the truth.

In his opinion concurring in the result in the instant case, Just ice  
Stew a rt  restates his dissenting view in Estes that the Estes Court 
announced a per se rule banning all broadcast coverage of trials as a denial 
of due process. This view overlooks the critical importance of Justice 
Harlan’s opinion in relation to the ultimate holding of Estes. It is true 
that Justice Harlan’s opinion “sounded a note” that is central to the 
proposition that broadcast coverage inherently violates the Due Process 
Clause. Post, at 585. But the presence of that “note” in no sense alters 
Justice Harlan’s explicit reservations in his concurrence. Not all of the 
dissenting Justices in Estes read the Court as announcing a per se
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state experimentation with an evolving technology, which, 
in terms of modes of mass communication, was in its relative 
infancy in 1964, and is, even now, in a state of continuing 
change. jy

Since we are satisfied that Estes did not announce a con- 
stitutional rule that all photographic or broadcast coverage 
of criminal trials is inherently a denial of due process, we 
turn to consideration, as a matter of first impression, of the 
appellants’ suggestion that we now promulgate such a per se 
rule. AA

Any criminal case that generates a great deal of publicity 
presents some risks that the publicity may compromise the 
right of the defendant to a fair trial. Trial courts must be 
especially vigilant to guard against any impairment of the 
defendant’s right to a verdict based solely upon the evidence 
and the relevant law. Over the years, courts have developed 
a range of curative devices to prevent publicity about a trial 
from infecting jury deliberations. See, e. g., Nebraska Press 
Assn. v. Stuart, ^7 U. S. 539, 563—565 (1976).

An absolute constitutional ban on broadcast coverage of 

rule; Justi ce  Bren na n , for example, was explicit in emphasizing “that 
only four of the five Justices [in the majority] rest[ed] on the proposition 
that televised criminal trials are constitutionally infirm, whatever the cir-
cumstances.” 381 TJ. 8., at 617. Today, Just ic e  Ste wa rt  concedes, post, 
at 585-586, and n. 3, that Justice Harlan purported to limit his conclusion 
to a subclass of cases. And, as he concluded his opinion, Justice Harlan took 
pains to emphasize his view that “the day may come when television wifi 
have become so commonplace an affair in the daily fife of the average 
person as to dissipate all reasonable likelihood that its use in courtrooms 
may disparage the judicial process.” 381 U. 8., at 595 (emphasis added) . 
That statement makes clear that there was not a Court holding of a per se 
rule in Estes. As noted in text, Justice Harlan pointedly limited his con-
clusion to cases like the one then before the Court, those “utterly cor-
rupted” by press coverage. There is no need to “overrule” a “holding” 
never made by the Court.
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trials cannot be justified simply because there is a danger that, 
in some cases, prejudicial broadcast accounts of pretrial and 
trial events may impair the ability of jurors to decide the 
issue of guilt or innocence uninfluenced by extraneous matter. 
The risk of juror prejudice in some cases does not justify an 
absolute ban on news coverage of trials by the printed media; 
so also the risk of such prejudice does not warrant an abso-
lute constitutional ban on all broadcast coverage. A case 
attracts a high level of public attention because of its intrinsic 
interest to the public and the manner of reporting the event. 
The risk of juror prejudice is present in any publication of a 
trial, but the appropriate safeguard against such prejudice is 
the defendant’s right to demonstrate that the media’s cover-
age of his case—be it printed or broadcast—compromised the 
ability of the particular jury that heard the case to adjudicate 
fairly. See Part IV-D, infra.

B
As we noted earlier, the concurring opinions in Estes ex-

pressed concern that the very presence of media cameras and 
recording devices at a trial inescapably gives rise to an adverse 
psychological impact on the participants in the trial. This 
kind of general psychological prejudice, allegedly present 
whenever there is broadcast coverage of a trial, is different 
from the more particularized problem of prejudicial impact 
discussed earlier. If it could be demonstrated that the mere 
presence of photographic and recording equipment and the 
knowledge that the event would be broadcast invariably and 
uniformly affected the conduct of participants so as to impair 
fundamental fairness, our task would be simple; prohibition 
of broadcast coverage of trials would be required.

In confronting the difficult and sensitive question of the 
potential psychological prejudice associated with broadcast 
coverage of trials, we have been aided by amici briefs sub-
mitted by various state officers involved in law enforcement, 
the Conference of Chief Justices, and the Attorneys General 
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of 17 States9 in support of continuing experimentation such 
as that embarked upon by Florida, and by the American 
College of Trial Lawyers, and various members of the defense 
bar10 representing essentially the views expressed by the con-
curring Justices in Estes.

Not unimportant to the position asserted by Florida and 
other states is the change in television technology since 1962, 
when Estes was tried. It is urged, and some empirical data 
are presented,11 that many of the negative factors found in 
Estes—cumbersome equipment, cables, distracting lighting, 
numerous camera technicians—are less substantial factors 
today than they were at that time.

It is also significant that safeguards have been built into the 

9 Brief for the Attorneys General of Alabama, Alaska, Arizona, Iowa, 
Kentucky, Louisiana, Maryland, Montana, Nevada, New Mexico, New 
York, Ohio, Rhode Island, Tennessee, Vermont, West Virginia, and 
Wisconsin as Amici Curiae.

10 Brief for the California State Public Defenders Association, the Cali-
fornia Attorneys for Criminal Justice, the Office of the California State 
Public Defender, the Los Angeles County Public Defenders Association, the 
Los Angeles Criminal Courts Bar Association, and the Office of the Los 
Angeles County Public Defender as Amici Curiae.

11 Considerable attention is devoted by the parties to experiments and 
surveys dealing with the impact of electronic coverage on the participants 
in a trial other than the defendant himself. The Florida pilot program 
itself was a type of study, and its results were collected in a postprogram 
survey of participants. While the data thus far assembled are cause for 
some optimism about the ability of states to minimize the problems that 
potentially inhere in electronic coverage of trials, even the Florida Supreme 
Court conceded the data were “limited,” In re Petition of Post-Newsweek 
Stations, Florida, Inc., 370 So. 2d 764, 781 (1979), and “non-scientific,” id, 
at 768. Still, it is noteworthy that the data now available do not support 
the proposition that, in every case and in all circumstances, electronic 
coverage creates a significant adverse effect upon the participants in 
trials—at least not one uniquely associated with electronic coverage as 
opposed to more traditional forms of coverage. Further research may 
change the picture. At the moment, however, there is no unimpeachable 
empirical support for the thesis that the presence of the electronic media, 
ipso facto, interferes with trial proceedings.
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experimental programs in state courts, and into the Florida 
program, to avoid some of the most egregious problems en-
visioned by the six opinions in the Estes case. Florida ad-
monishes its courts to take special pains to protect certain 
witnesses—for example, children, victims of sex crimes, some 
informants, and even the very timid witness or party—from 
the glare of publicity and the tensions of being “on camera.” 
In re Petition of Post-Newsweek Stations, Florida, Inc., 370 
So. 2d, at 779.

The Florida guidelines place on trial judges positive obliga-
tions to be on guard to protect the fundamental right of the 
accused to a fair trial. The Florida Canon, being one of the 
few permitting broadcast coverage of criminal trials over the 
objection of the accused, raises problems not present in the 
rules of other states. Inherent in electronic coverage of a 
trial is the risk that the very awareness by the accused of the 
coverage and the contemplated broadcast may adversely affect 
the conduct of the participants and the fairness of the trial, 
yet leave no evidence of how the conduct or the trial’s fair-
ness was affected. Given this danger, it is significant that 
Florida requires that objections of the accused to coverage 
be heard and considered on the record by the trial court. 
See, e. g., Green v. State, 377 So. 2d 193, 201 (Fla. App. 1979). 
In addition to providing a record for appellate review, a pre-
trial hearing enables a defendant to advance the basis of his 
objection to broadcast coverage and allows the trial court to 
define the steps necessary to minimize or eliminate the risks 
of prejudice to the accused. Experiments such as the one 
presented here may well increase the number of appeals by 
adding a new basis for claims to reverse, but this is a risk 
Florida has chosen to take after preliminary experimentation. 
Here, the record does not indicate that appellants requested 
an evidentiary hearing to show adverse impact or injury. 
Nor does the record reveal anything more than generalized 
allegations of prejudice.
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Nonetheless, it is clear that the general issue of the psy-
chological impact of broadcast coverage upon the partici-
pants in a trial, and particularly upon the defendant, is still a 
subject of sharp debate—as the amici briefs of the American 
College of Trial Lawyers and others of the trial bar in op-
position to Florida’s experiment demonstrate. These amici 
state the view that the concerns expressed by the concurring 
opinions in Estes, see Part III, supra, have been borne out by 
actual experience. Comprehensive empirical data are still 
not available—at least on some aspects of the problem. For 
example, the amici brief of the Attorneys General concedes:

“The defendant’s interests in not being harassed and 
in being able to concentrate on the proceedings and con-
fer effectively with his attorney are crucial aspects of a 
fair trial. There is not much data on defendant’s reac-
tions to televised trials available now, but what there is 
indicates that it is possible to regulate the media so that 
their presence does not weigh heavily on the defendant. 
Particular attention should be paid to this area of concern 
as study of televised trials continues.” Brief for the At-
torney General of Alabama et al. as Amici Curiae 40 
(emphasis added).

The experimental status of electronic coverage of trials is 
also emphasized by the amicus brief of the Conference of Chief 
Justices:

“Examination and reexamination, by state courts, of the 
in-court presence of the electronic news media, vel non, 
is an exercise of authority reserved to the states under 
our federalism.” Brief for Conference of Chief Justices 
as Amicus Curiae 2.

Whatever may be the “mischievous potentialities [of broad-
cast coverage] for intruding upon the detached atmosphere 
which should always surround the judicial process,” Estes v. 
Texas, 381 U. S., at 587, at present no one has been able to 
present empirical data sufficient to establish that the mere 
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presence of the broadcast media inherently has an adverse 
effect on that process. See n. 11, supra. The appellants have 
offered nothing to demonstrate that their trial was subtly 
tainted by broadcast coverage—let alone that all broadcast 
trials would be so tainted. See Part IV-D, infra.12

Where, as here, we cannot say that a denial of due process 
automatically results from activity authorized by'a state, the 
admonition of Justice Brandeis, dissenting in New State Ice 
Co. v. Liebmann, 285 U. S. 262, 311 (1932), is relevant:

“To stay experimentation in things social and economic 
is a grave responsibility. Denial of the right to experi-
ment may be fraught with serious consequences to the 
Nation. It is one of the happy incidents of the federal 
system that a single courageous State may, if its citizens 
choose, serve as a laboratory; and try novel social and 
economic experiments without risk to the rest of the 
country. This Court has the power to prevent an experi-
ment. We may strike down the statute which embodies 
it on the ground that, in our opinion, the measure is 
arbitrary, capricious, or unreasonable. . . . But in the 
exercise of this high power, we must be ever on our 
guard, lest we erect our prejudices into legal principles. 
If we would guide by the light of reason, we must let our 
minds be bold.” (Footnote omitted.)

12 Other courts that have been asked to examine the impact of television 
coverage on the participants in particular trials have concluded that 
such coverage did not have an adverse impact on the trial participants 
sufficient to constitute a denial of due process. See, e. g., Bradley v. 
Texas, 470 F. 2d 785 (CA5 1972); Bell v. Patterson, 279 F. Supp. 760 
(Colo.), aff’d, 402 F. 2d 394 (CAIO 1968), cert, denied, 403 U. S. 955 
(1971); Gonzales v. People, 165 Colo. 322, 438 P. 2d 686 (1968). On the 
other hand, even the amici supporting Florida’s position concede that 
further experimentation is necessary to evaluate the potential psychologi-
cal prejudice associated with broadcast coverage of trials. Further 
developments and more data are required before this issue can be finally 
resolved.
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This concept of federalism, echoed by the states favoring 
Florida’s experiment, must guide our decision.

C
Amici members of the defense bar, see n. 10, supra, vigor-

ously contend that displaying the accused on television is in it-
self a denial of due process. Brief for the California State 
Public Defenders Association et al. as Amici Curiae 5-10. 
This was a source of concern to Chief Justice Warren and 
Justice Harlan in Estes: that coverage of select cases “singles 
out certain defendants and subjects them to trials under prej-
udicial conditions not experienced by others.” 381 U. S., at 
565 (Warren, C. J., concurring). Selection of which trials, or 
parts of trials, to broadcast will inevitably be made not by 
judges but by the media, and will be governed by such factors 
as the nature of the crime and the status and position of the 
accused—or of the victim; the effect may be to titillate rather 
than to educate and inform. The unanswered question is 
whether electronic coverage will bring public humiliation upon 
the accused with such randomness that it will evoke due proc-
ess concerns by being “unusual in the same way that being 
struck by lighting” is “unusual.” Furman v. Georgia, 408 
U. S. 238, 309 (1972) (Stew art , J., concurring). Societies 
and political systems, that, from time to time, have put on 
“Yankee Stadium” “show trials” tell more about the power 
of the state than about its concern for the decent administra-
tion of justice—with every citizen receiving the same kind of 
justice.

The concurring opinion of Chief Justice Warren joined by 
Justices Douglas and Goldberg in Estes can fairly be read as 
viewing the very broadcast of some trials as potentially a 
form of punishment in itself—a punishment before guilt. 
This concern is far from trivial. But, whether coverage of 
a few trials will, in practice, be the equivalent of a “Yankee 
Stadium” setting—which Justice Harlan likened to the public 



CHANDLER v. FLORIDA 581

560 Opinion of the Court

pillory long abandoned as a barbaric perversion of decent 
justice—must also await the continuing experimentation.

D
To say that the appellants have not demonstrated that 

broadcast coverage is inherently a denial of due process is not 
to say that the appellants were in fact accorded all of the 
protections of due process in their trial. As noted earlier, 
a defendant has the right on review to show that the media’s 
coverage of his case—printed or broadcast—compromised the 
ability of the jury to judge him fairly. Alternatively, a 
defendant might show that broadcast coverage of his partic-
ular case had an adverse impact on the trial participants 
sufficient to constitute a denial of due process. Neither 
showing was made in this case.

To demonstrate prejudice in a specific case a defendant 
must show something more than juror awareness that the 
trial is such as to attract the attention of broadcasters. 
Murphy v. Florida, 421 U. S, 794, 800 (1975). No doubt 
the very presence of a camera in the courtroom made the 
jurors aware that the trial was thought to be of sufficient 
interest to the public to warrant coverage. Jurors, forbidden 
to watch all broadcasts, would have had no way of knowing 
that only fleeting seconds of the proceeding would be repro-
duced. But the appellants have not attempted to show with 
any specificity that the presence of cameras impaired the 
ability of the jurors to decide the case on only the evidence 
before them or that their trial was affected adversely by 
the impact on any of the participants of the presence of 
cameras and the prospect of broadcast.

Although not essential to our holding, we note that at voir 
dire, the jurors were asked if the presence of the camera 
would in any way compromise their ability to consider the 
case. Each answered that the camera would not prevent him 
or her from considering the case solely on the merits. App. 



582 OCTOBER TERM, 1980

Opinion of the Court 449U.S.

8-12. The trial court instructed the jurors not to watch tele-
vision accounts of the trial, id., at 13-14, and the appellants 
do not contend that any juror violated this instruction. The 
appellants have offered no evidence that any participant in 
this case was affected by the presence of cameras. In short, 
there is no showing that the trial was compromised by tele-
vision coverage, as was the case in Estes.

V
It is not necessary either to ignore or to discount the poten-

tial danger to the fairness of a trial in a particular case in 
order to conclude that Florida may permit the electronic 
media to cover trials in its state courts. Dangers lurk in this, 
as in most experiments, but unless we were to conclude that 
television coverage under all conditions is prohibited by the 
Constitution, the states must be free to experiment. We 
are not empowered by the Constitution to oversee or harness 
state procedural experimentation; only when the state action 
infringes fundamental guarantees are we authorized to inter-
vene. We must assume state courts will be alert to any 
factors that impair the fundamental rights of the accused.

The Florida program is inherently evolutional in nature; 
the initial project has provided guidance for the new canons 
which can be changed at will, and application of which is sub-
ject to control by the trial judge. The risk of prejudice to 
particular defendants is ever present and must be examined 
carefully as cases arise. Nothing of the “Roman circus” or 
“Yankee Stadium” atmosphere, as in Estes, prevailed here, 
however, nor have appellants attempted to show that the 
unsequestered jury was exposed to “sensational” coverage, in 
the sense of Estes or of Sheppard n . Maxwell, 384 U. S. 333 
(1966). Absent a showing of prejudice of constitutional di-
mensions to these defendants, there is no reason for this Court 
either to endorse or to invalidate Florida’s experiment.

In this setting, because this Court has no supervisory au-
thority over state courts, our review is confined to whether 
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there is a constitutional violation. We hold that the Consti-
tution does not prohibit a state from experimenting with the 
program authorized by revised Canon 3A (7).

Affirmed.

Justi ce  Stevens  took no part in the decision of this case.

Justi ce  Stewart , concurring in the result.
Although concurring in the judgment, I cannot join the 

opinion of the Court because I do not think the convictions 
in this case can be affirmed without overruling Estes n . Texas, 
381 U. S. 532.

I believe now, as I believed in dissent then, that Estes 
announced a per se rule that the Fourteenth Amendment 
“prohibits all television cameras from a state courtroom when-
ever a criminal trial is in progress.” Id., at 614; see also id., 
at 615 (White , J., dissenting). Accordingly, rather than join 
what seems to me a wholly unsuccessful effort to distinguish 
that decision, I would now flatly overrule it.

While much was made in the various opinions in Estes of 
the technological improvements that might some day render 
television coverage of criminal trials less obtrusive, the re-
strictions on television in the Estes trial were not significantly 
different from those in the trial of these appellants. The 
opinion of the Court in Estes set out the limitations placed on 
cameras during that trial:

“A booth had been constructed at the back of the court-
room which was painted to blend with the permanent 
structure of the room. It had an aperture to allow the 
lens of the cameras an unrestricted view of the court-
room. All television cameras and newsreel photographers 
were restricted to the area of the booth when shooting 
film or telecasting.

“[L]ive telecasting was prohibited during a great por-
tion of the actual trial. Only the opening and closing 
arguments of the State, the return of the jury’s verdict
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and its receipt by the trial judge were carried live with 
sound. Although the order allowed videotapes of the 
entire proceeding without sound, the cameras operated 
only intermittently, recording various portions of the 
trial for broadcast on regularly scheduled newscasts later 
in the day and evening. At the request of the peti-
tioner, the trial judge prohibited coverage of any kind, 
still or television, of the defense counsel during their 
summations to the jury.” Id., at 537 (footnote omitted).

In his concurring opinion, Justice Harlan also remarked 
upon the physical setting:

“Some preliminary observations are in order: All would 
agree, I am sure, that at its worst, television is capable 
of distorting the trial process so as to deprive it of funda-
mental fairness. Cables, kleig lights, interviews with the 
principal participants, commentary on their perform-
ances, ‘commercials’ at frequent intervals, special wearing 
apparel and makeup for the trial participants—certainly 
such things would not conduce to the sound administra-
tion of justice by any acceptable standard. But that is 
not the case before us. We must judge television as we 
find it in this trial—relatively unobtrusive, with the cam-
eras contained in a booth at the back of the courtroom.” 
Id., at 588 (emphasis added).

The constitutional violation perceived by the Estes Court 
did not, therefore, stem from physical disruption that might 
one day disappear with technological advances in television 
equipment. The violation inhered, rather, in the hypothesis 
that the mere presence of cameras and recording devices 
might have an effect on the trial participants prejudicial to 
the accused.1 See id., at 542-550 (opinion of the Court). 

1 Certain aspects of the Estes trial made that case an even easier one 
than this one in which to find no substantial threat to a fair trial. For 
example, the jurors in Estes were sequestered day and night, from the 
first day of the trial until it ended. The jurors in the present case were
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And Justice Harlan sounded a note in his concurring opinion 
that is the central theme of the appellants here: “Courtroom 
television introduces into the conduct of a criminal trial the 
element of professional ‘showmanship/ an extraneous influ-
ence whose subtle capacities for serious mischief in a case of 
this sort will not be underestimated by any lawyer experi-
enced in the elusive imponderables of the trial arena.” Id., 
at 591.

It can accurately be asserted that television technology has 
advanced in the past 15 years, and that Americans are now 
much more familiar with that medium of communication. 
It does not follow, however, that the “subtle capacities for 
serious mischief” are today diminished, or that the “imponder-
ables of the trial arena” are now less elusive.

The Court necessarily2 relies on the concurring opinion of 
Justice Harlan in its attempt to distinguish this case from 
Estes. It begins by noting that Justice Harlan limited his 
opinion “to a notorious criminal trial such as \the one in 
Estes] . . . .” Ante, at 571 (emphasis of the Court). But 
the Court disregards Justice Harlan’s concession that such a 
limitation may not be meaningful.3 Justice Harlan admitted

not sequestered at all. Aside from a court-monitored opportunity for the 
jurors to watch election returns, the Estes jurors were not permitted to 
watch television at any time during the trial. In contrast, the jurors in 
the present case were left free to watch the evening news programs—and 
to look for a glimpse of themselves while watching replays of the prosecu-
tion’s most critical evidence.

2 The Court today concedes that Justice Clark’s opinion for the Court 
in Estes announced a per se rule; that the concurring opinion of Chief 
Justice Warren, joined by Justices Douglas and Goldberg, pointed to “the 
inherent prejudice of televised criminal trials”; and that the dissenting 
Justices objected to the announcement of a per se rule, ante, at 570, 572.

3 The Court also seems to disregard its own description of the trial of 
the appellants, a description that suggests that the trial was a “notorious” 
one, at least in the local community. The Court’s description notes that 
“several aspects of the case distinguish it from a routine burglary . . . 
[and] [n]ot surprisingly, these novel factors attracted the attention of the
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that “it may appear that no workable distinction can be 
drawn based on the type of case involved, or that the possi-
bilities for prejudice [in a ‘run-of-the-mill’ case], though less 
severe, are nonetheless of constitutional proportions.’ 381 
U. S., at 590. Finally, Justice Harlan stated unambiguously 
that he was “by no means prepared to say that the constitu-
tional issue should ultimately turn upon the nature of the 
particular case involved.” Ibid.4

The Court in Estes found the admittedly unobtrusive pres-
ence of television cameras in a criminal trial to be inherently 
prejudicial, and thus violative of due process of law. Today 
the Court reaches precisely the opposite conclusion. I have 
no great trouble in agreeing with the Court today, but I 
would acknowledge our square departure from precedent.

Justi ce  White , concurring in the judgment.
The Florida rule, which permits the televising of criminal 

trials under controlled conditions, is challenged here on its 
face and as applied. Appellants contend that the rule is 
facially invalid because the televising of any criminal trial 
over the objection of the defendant inherently results in a 
constitutionally unfair trial; they contend that the rule is 
unconstitutional as applied to them because their case at-
tracted substantial publicity and, therefore, falls within the 
rule established in Estes v. Texas, 381 U. S. 532 (1965).* 
The Florida court rejected both of these claims.

media.” Ante, at 567. Indeed, the Court’s account confirms the wisdom 
of Justice Harlan’s concession that a per se rule limited only to cases with 
high public interest may not be workable.

4 The fact is, of course, that a run-of-the-mill trial—of a civil suit to 
quiet title, or upon a “routine burglary” charge for example—would hardly 
attract the cameras of public television. By the same token, the very 
televising of a trial serves to make that trial a “notorious” or “heavily 
publicized” one.

*In their motion in the Florida Circuit Court to declare Florida’s rule 
unconstitutional, appellants claimed that their case had “received a sub-
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For the reasons stated by Justi ce  Stew art  in his concur-
rence today, I think Estes is fairly read as establishing a 
per se constitutional rule against televising any criminal trial 
if the defendant objects. So understood, Estes must be over-
ruled to affirm the judgment below.

It is arguable, however, that Estes should be read more 
narrowly, in light of Justice Harlan’s concurring opinion, as 
forbidding the televising of only widely publicized and sensa-
tional criminal trials. Justice Harlan, the fifth vote in Estes, 
characterized Estes as such a case and concurred in the opin-
ion of the Court only to the extent that it applied to a 
“criminal trial of great notoriety.” Id., at 587. He recog-
nized that there had been no showing of specific prejudice to 
the defense, id., at 591, but argued that no such showing was 
required “in cases like this one.”

Whether the decision in Estes is read broadly or narrowly, 
I agree with Just ice  Stewar t  that it should be overruled. 
I was in dissent in that case, and I remain unwilling to as-
sume or conclude without more proof than has been mar- 
shaled to date that televising criminal trials is inherently 
prejudicial even when carried out under properly controlled 
conditions. A defendant should, of course, have ample op-
portunity to convince a judge that televising his trial would 
be unfair to him, and the judge should have the authority to 
exclude cameras from all or part of the criminal trial. But 
absent some showing of prejudice to the defense, I remain 
convinced that a conviction obtained in a state court should 
not be overturned simply because a trial judge refused to 
exclude television cameras and all or part of the trial was

stantial amount of publicity” and then argued that “[a]s ... in Estes v. 
Texas, 381 U. S. 532 (1965), the presence of television cameras . . . will 
substantially harm and impair the Defendant’s right to a fair and im-
partial trial . . . .” App. 4. In their brief on the merits, appellants 
described their case as not Notorious’ [but] at least ‘more than routine’ ” 
and asked the Court to extend the Estes rule to it. Brief for Appellants 
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televised to the public. The experience of those States which 
have, since Estes, permitted televised trials supports this 
position, and I believe that the accumulated experience of 
those States has further undermined the assumptions on which 
the majority rested its judgment in Estes.

Although the Court’s opinion today contends that it is 
consistent with Estes, I believe that it effectively eviscerates 
Estes. The Florida rule has no exception for the sensational 
or widely publicized case. Absent a showing of specific prej-
udice, any kind of case may be televised as long as the rule 
is otherwise complied with. In re Petition of Post-Newsweek 
Stations, Florida, Inc., 370 So. 2d 764, 774 (Fla. 1979). Thus, 
even if the present case is precisely the kind of case referred 
to in Justice Harlan’s concurrence in Estes, the Florida rule 
overrides the defendant’s objections. The majority opinion 
does not find it necessary to deal with appellants’ contention 
that because their case attracted substantial publicity, spe-
cific prejudice need not be shown. By affirming the judg-
ment below, which sustained the rule, the majority indicates 
that not even the narrower reading of Estes will any longer 
be authoritative.

Moreover, the Court now reads Estes as merely announcing 
that on the facts of that case there had been an unfair 
trial—i. e., it established no per se rule at all. Justice Clark’s 
plurality opinion, however, expressly recognized that no “iso-
latable” or “actual” prejudice had been or need be shown, 
381 U. S., at 542-543, and Justice Harlan expressly rejected 
the necessity of showing “specific” prejudice in cases “like 
this one.” Id., at 593. It is thus with telling effect that the 
Court now rules that “[a]bsent a showing of prejudice of 
constitutional dimensions to these defendants,” there is no 
reason to overturn the Florida rule, to reverse the judgment 
of the Florida Supreme Court, or to set aside the conviction 
of the appellants. Ante, at 582.

By reducing Estes to an admonition to proceed with some 
caution, the majority does not underestimate or minimize the
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risks of televising criminal trials over a defendant’s objections. 
I agree that those risks are real and should not be permitted 
to develop into the reality of an unfair trial. Nor does the 
decision today, as I understand it, suggest that any State is 
any less free than it was to avoid this hazard by not permitting 
a trial to be televised over the objection of the defendant or 
by forbidding cameras in its courtrooms in any criminal case.

Accordingly, I concur in the judgment.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
v. ASSOCIATED DRY GOODS CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 

FOURTH CIRCUIT

No. 79-1068. Argued November 3, 1980—Decided January 26, 1981

Section 706 (b) of Title VII of the Civil Rights Act of 1964 provide that 
employment discrimination charges “shall not be made pubhe y
Equal Employment Opportunity Commission (EEOC) and bars public 
disclosure of anything “said or done” during mformal Commission set-
tlement endeavors. Section 709 (e) makes it a misdemeanor for any 
EEOC officer or employee “to make public” any information the EEOC 
obtains through its investigative powers before the institution of any 
proceeding involving such information. After employment 
tion charges were filed against a department store divrnon (Home) of 
respondent, the EEOC requested Home to provide it with the complain-
ants’ employment records and other information relating to Homes per-
sonnel practices. Home refused to provide the information 
EEOC agreed not to disclose it to the charging parties. The EEOC re-
fused to give this assurance, explaining its practice, pursuant to regula-
tions and its Compliance Manual, of making limited * *
charging party of information in his and other files when he needs that 
information in connection with a potential lawsuit When Home con-
tinued to refuse to provide the requested information, the EEOC sub-
poenaed the material. Respondent then filed suit in Federal Distrwt 
Court seeking to have the EEOC’s limited disclosure practices declared 
in violation of Title VII and to enjoin enforcement of the subpoena. 
The District Court held that such practices violated Title VIE and 
accordingly enforced the subpoena only on the condition that the EEOC 
treat charging parties as members of the “public to w om i canno 
disclose any information in its files. The Court of Appeals affirmed.

Held: Congress did not include charging parties within the “public to 
whom disclosure of confidential information is illegal under §§706 (b) 

and 709 (e). Pp. 598-604.
(a) The “public” to whom §§706 (b) and 709 (e) forbid disclosure 

of charges and other information cannot logically include the parties 
to the agency proceeding, since the charges, of course, cannot be con- 
cealed from the charging party or from the respondent upon whom 
the statute requires notice to be served. A consistent reading of the 
statute requires that the “public” to whom § 709(e) prohibits dis-
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closure of information obtained in Commission investigations similarly 
exclude the parties. P. 598.

(b) The legislative history of §§ 706 (b) and 709 (e) supports this 
reading of the statute. Pp. 598-600.

(c) Moreover, such reading of the statute is consistent with the 
coordinated scheme of administrative and judicial enforcement of 
Title VII. Limited disclosure to the parties can speed the EEOC’s re-
quired investigation and enhances its ability to carry out its statutory 
responsibility to resolve charges through informal conciliation and nego-
tiation. Pp. 600-602.

(d) Even if disclosure to charging parties may encourage litigation 
in some instances, this result is not inconsistent with Title Vil’s ulti-
mate purposes of permitting a private right of action as an important 
part of the enforcement scheme. Pp. 602-603.

(e) It was error to hold that respondent had a categorical right to 
refuse to comply with the EEOC subpoena unless the EEOC assured 
it that the information supplied would be held in absolute secrecy. Re-
spondent was only entitled to assurance that each employee filing a 
charge against Home would see information in no file other than his 
or her own. Pp. 603-604.

607 F. 2d 1075, reversed and remanded.

Stew art , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Bre nn an , Whi te , and Mar sha ll , JJ., joined. Bla ck mu n , J., filed 
an opinion concurring in part and dissenting in part, post, p. 604. 
Stev en s , J., filed a dissenting opinion, post, p. 606. Pow ell , J., took no 
part in the decision of the case. Reh nq ui st , J., took no part in the 
consideration or decision of the case.

Barry Sullivan argued the cause for petitioner. With him 
on the briefs were Solicitor General McCree, Deputy Solicitor 
General Wallace, Leroy D. Clark, Joseph T. Eddins, Dutz 
Alexander Prager, and Vella M. Fink.

Roger S. Kaplan argued the cause for respondent. With 
him on the brief were Robert Lewis, Joel L. Finger, and 
Thomas C. Greble*

*Briefs of amici curiae urging affirmance were filed by Leonard Rovins 
and Alan D. Gallay for the American Retail Federation; and by Robert E. 
Williams and Douglas S. McDowell for the Equal Employment Advisory 
Council.
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Justi ce  Stewar t  delivered the opinion of the Court.
Title VII of the Civil Rights Act of 1964 limits the author-

ity of the Equal Employment Opportunity Commission to 
make public disclosure of information it has obtained in in-
vestigating and attempting to resolve a claim of employment 
discrimination.1 We granted certiorari in this case to con-
sider whether the Court of Appeals for the Fourth Circuit 
was correct in holding that a prelitigation disclosure of infor-
mation in a Commission file to the employee who filed the 
Title VII claim is a “public” disclosure within the meaning 
of the statutory restrictions. 445 U. S. 926.2

i Section 706 (b) of Title VII, 78 Stat. 259, as amended, 42 U. S. C. 
§2000e-5 (b), provides in relevant part:
“Charges shall be made in writing under oath or affirmation and shall 
contain such information and be in such form as the Commission requires. 
Charges shall not be made public by the Commission. . . . If the Com-
mission determines after such investigation that there is reasonable cause 
to believe that the charge is true, the Commission shall endeavor to elimi-
nate any such alleged unlawful employment practice by informal methods 
of conference, conciliation, and persuasion. Nothing said or done during 
and as part of such informal endeavors may be made public by the Com-
mission, its officers or employees, or used as evidence in a subsequent pro-
ceeding without the consent of the persons concerned. Any person who 
makes public information in violation of this subsection shah be fined not 
more than $1,000 or imprisoned for not more than one year, or both. . . .

Section 709 (e) of Title VII, 78 Stat. 264, 42 U. S. C. §2000e-8 (e), 

provides: . .
“It shall be unlawful for any officer or employee of the Commission to 

make public in any manner whatever any information obtained by the 
Commission pursuant to its authority under this section prior to the in-
stitution of any proceeding under this title involving such information. 
Any officer or employee of the Commission who shall make public in any 
manner whatever any information in violation of this subsection shall be 
guilty of a misdemeanor and upon conviction thereof, shall be fined not 
more than $1,000, or imprisoned not more than one year.”

2 The decision of the Court of Appeals in this case that the Commission 
lacks the authority to make such a disclosure, EEOC v. Joseph Home Co., 
607 F 2d 1075 (CA4), conflicts with that of the Court of Appeals for 
the Fifth Circuit in H. Kessler & Co. v. EEOC, 472 F. 2d 1147. The
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I
This case arose when the Commission sought evidence with 

respect to discrimination charges filed against the Joseph 
Horne Co., a division of the respondent, Associated Dry 
Goods Corp. Horne operates retail department stores in 
Pennsylvania. Between 1971 and 1973, seven Home em-
ployees filed employment discrimination charges with the 
Commission, six alleging sex discrimination and one alleging 
racial discrimination. The Commission began its investiga-
tion by requesting Horne to provide the employment records 
of the complainants, and statistics, documents, and other 
information relating to Horne’s general personnel practices. 
Horne refused to provide the information unless the Com-
mission agreed beforehand not to disclose any of the requested 
material to the charging parties. The Commission refused 
to give this assurance, explaining its practice of making 
limited disclosure to a charging party of information in his 
and other files when he needs that information in connection 
with a potential lawsuit.3 When Horne continued to refuse

Courts of Appeals for the Seventh and District of Columbia Circuits 
have construed the “public” disclosure provisions of the statute in 
virtually the same way as did the Court of Appeals for the Fourth Cir-
cuit in the present case, though in the somewhat different context of the 
Commission’s disclosure to individual charging parties of materials emerg-
ing from a systemwide investigation of an employer’s practices after the 
Commission itself has brought a charge. Burlington Northern, Inc. v. 
EEOC, 582 F. 2d 1097 (CA7); Sears, Roebuck & Co. v. EEOC, 189 U. S. 
App. D. C. 163, 581 F. 2d 941. Since the Commission itself brought no 
charge in this case, the question of how the disclosure provisions apply in 
that context is not before the Court.

3 The Commission’s general policy on disclosure is set out in 29 CFR 
§1601.22 (1979):

“Neither a charge, nor information obtained pursuant to section 709 (a) 
of Title VII, nor information obtained from records required to be kept 
or reports required to be filed pursuant to section 709 (c) and (d) of 
Title VII, shall be made matters of public information by the Commis-
sion prior to the institution of any proceedings under this Title involving
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to provide the information without an assurance of absolute 
secrecy, the Commission subpoenaed the material. After the 
Commission rejected Horne’s petition for revocation of the 
agency subpoena, the respondent filed this suit, asking the 
District Court to declare that the Commission’s limited dis-
closure practices violated Title VII, and to enjoin the Com- 
mission from enforcing the subpoena.4

The District Court, concluding that the Commission s dis-
closure of confidential information to charging parties upsets 
Title Vil’s scheme of negotiation and settlement, held that 
the regulations and the provisions in the Compliance Manual 
covering special disclosure to charging parties violate Title 
VII Accordingly, the court enforced the subpoena only on 
the condition that the Commission treat charging parties as 
members of the “public” to whom it cannot disclose any in-
formation in its files. 454 F. Supp. 387 (ED Va.). The

such charge or information. This provision does not apply to such earlier 
disclosures to charging parties, or their attorneys, respondents or their 
attorneys, or witnesses where disclosure is deemed necessary for securing 
appropriate relief. This provision also does not apply to such earlier 
disclosures to representatives of interested Federal, State, and local au-
thorities as may be appropriate or necessary to the carrying out of the 
Commission’s function under Title VII, nor to the publication of data 
derived from such information in a form which does not reveal the iden-
tity of charging parties, respondents, or persons supplying the information.

The Commission also has created very specific “special disclosure rules 
governing the form and scope of disclosure to those persons whom the 
Commission treats as being separate from the “public” to whom the statute 
forbids any disclosure. 29 CFR § 1610.17 (d) (1979); EEOC Compliance 
Manual § 83 et seq. . ,

4 The complaint also alleged that the EEOC disclosure rules violate the 
Administrative Procedure Act, 5 V. S. C. §§ 551, 553, the Trade Sorets 
Act, 18 U. S. C. § 1905, and the Freedom of Information Act, 5 U. S. C. 
§ 552. In addition, it alleged that the rules were substantive, rather than 
procedural and therefore exceeded the Commission’s statutory authority 
to issue rules of the latter type only. See 42 U. S. C. § 2000e-12. Neither 
the District Court nor the Court of Appeals addressed any of these 
allegations, and the issues they raise are not now before us.
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Court of Appeals affirmed the District Court’s judgment. 
EEOC v. Joseph Horne Co., 607 F. 2d 1075.

II
In enacting Title VII, Congress combined administrative 

and judicial means of eliminating employment discrimina-
tion. A person claiming to be the victim of discrimination 
must first file a charge with the Commission. The Commis-
sion must then serve notice of the charge on the employer, 
and begin an investigation to determine whether there is 
reasonable cause to believe the charge is true. 42 U. S. C. 
§2000e-5(b). If it finds no such reasonable cause, the 
Commission must dismiss the charge. Ibid. If it does find 
reasonable cause, it must try to eliminate the alleged dis-
criminatory practice “by informal methods of conference, 
conciliation, and persuasion.” Ibid.6 If its attempts at con-
ciliation fail, the Commission may bring a civil action against 
the employer. § 2000e-5 (f)(1). But Title VII also makes 
private lawsuits by aggrieved employees an important part of 
its means of enforcement. If the Commission dismisses the 
charge, the employee may immediately file a private action. 
Ibid. And regardless of whether the Commission finds rea-
sonable cause, the employee may bring an action 180 days 
after filing the charge if by that time the Commission has 
not filed its own lawsuit. Ibid.6

5 In most cases, the Commission actually begins its attempt to achieve a 
negotiated settlement before it makes a reasonable-cause determination. 
29 CFR § 1601.20 (1979); EEOC Compliance Manual §15. If it does 
achieve an early settlement, the agreement states that the Commission has 
made no judgment on the merits of the claim. Ibid. To investigate a 
charge as quickly as possible and to improve the chances of an early 
informal resolution, the Commission holds a factfinding conference well 
before it makes a reasonable-cause decision, with each party presenting its 
version of the facts. 29 CFR § 1601.15 (c) (1979).

6 Under Commission regulations, the employee may obtain a right-to-sue 
letter upon request once 180 days have passed from the filing of the
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Title VII gives the Commission two formal means of ob-
taining information when it investigates a charge: The Com-
mission may examine and copy evidence in the possession of 
the respondent employer, § 2000e-8 (a), and subpoena evi-
dence and documents, § 2000e-9. Congress imposed on the 
Commission a duty to maintain this information in confi-
dence. Section 706 (b) of Title VII directs that “[c]harges 
shall not be made public by the Commission.” 7 If the Com-
mission attempts informally to resolve a charge for which it 
has found reasonable cause, it cannot make public any-
thing said or done in the course of the negotiations between 
the Commission and the parties; any Commission employee 
violating this prohibition faces criminal penalties. Ibid. 
Section 709 (e) of the statute supplements these prohibitions 
by making it a misdemeanor for any ofiicer or employee of 
the Commission “to make public in any manner whatever 
any information” the Commission obtains through its inves-
tigative powers before the institution of any proceeding in-
volving this information.®

Title VII nowhere defines “public.” In its regulation gov-
erning disclosure, the Commission has construed the statute’s 
prohibition of “public” release of information to permit pre-
litigation disclosure of charges and of investigative informa-
tion to the parties where such disclosure “is deemed necessary 
for securing appropriate relief.” 29 CFR § 1601.22 (1979). 
Specifically, the Commission has also created special disclosure 
rules permitting release of information in its files to charging 
parties or their attorneys, aggrieved persons in whose behalf 
charges have been filed and the persons or organizations who 

charge, 29 CFR § 1601.28 (a)(1) (1979), but the Commission may issue a 
right-to-sue letter earlier if it finds that it cannot complete its considera-
tion of a charge within 180 days of filing, § 1601.28 (a)(2). . The statute 
gives the employee 90 days from the Commission’s notice of right to sue to 
file a private lawsuit. 42 U. S. C. §2000e-5 (f)(1).

7 See n. 1, supra.
8 See n. 1, supra.
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have filed the charges in their behalf, and respondents and 
their attorneys, so long as the request for the information is 
made in connection with contemplated litigation.9 Though 
normally a person can see information in the file only for the 
case in which he is directly involved, the Commission some-
times allows a prospective litigant to see information in files 
of cases brought by other employees against the same em-
ployer where that information is relevant and material to the 
litigant’s case. EEOC Compliance Manual § 83.7 (e).10 Be-
fore disclosing any information, however, the Commission ex-
punges the names, identifying characteristics, and statements 
of any witnesses who have been promised anonymity, as well 
as the names of any other respondents.11 Moreover, any per-
son requesting confidential information must execute a writ-
ten agreement not to disclose the information to any other 

9 A charging party, however, cannot obtain information under these rules 
until his right to sue has attached, unless he can demonstrate a compelling 
need for earlier disclosure. EEOC Compliance Manual § 83.3 (a).

10 The Commission defines "relevant and material” as follows:
“Information in other case files is relevant or material when other case 

files contain charges, investigations or determinations involving the same 
basis (e. g., sex, religion, national origin, race) with limited exceptions such 
as when the private litigant’s case alleged discrimination in promotion 
against females and the other case file involved a male’s claim that he was 
not hired because of respondent’s policy of not hiring long haired males. 
Other case files may be relevant or material if they involve a different basis 
only when the treatment afforded one protected class is probative of treat-
ment afforded the private litigant’s class (e. g., systemic discrimination 
against Spanish Sumamed Americans is often probative as to treat-
ment accorded Blacks and vice versa).” EEOC Compliance Manual 
§83.7 (c)(2).

However, whenever the Commission discloses to a charging party infor-
mation from other case files, it does not reveal the identity of the other 
employees who brought charges against the employer. §83.7 (c)(4).

11 The Commission also expunges any records of or statements obtained 
in its informal settlement negotiations, except for information which the 
Commission can otherwise obtain under its statutory power to copy or 
subpoena evidence. See 42 U. S. C. §§ 2000e-8 (a), 2000e-9.
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person, except as part of the normal course of litigation after 
a suit is filed.12

Ill
For the reasons that follow, we have concluded that Con-

gress did not include charging parties within the “public” to 
whom disclosure of confidential information is illegal under 
the provisions of Title VII here at issue. Section 706 (b) 
states that “[c]harges shall not be made public.” 42 U. S. C. 
§ 2000e-5 (b). The charge, of course, cannot be concealed 
from the charging party. Nor can it be concealed from the 
respondent, since the statute also expressly requires the Com-
mission to serve notice of the charge upon the respondent 
within 10 days of its filing. Ibid. Thus, the “public” to 
whom the statute forbids disclosure of charges cannot logi-
cally include the parties to the agency proceeding.13 And we 
must infer that Congress intended the same distinction when 
it used the word “public” in § 709 (e), 42 IT. S. C. § 2000e-8 
(e). The two statutory provisions treat essentially the same 
subject, and, absent any congressional indication to the con-
trary, we must assume that “public” means the same thing in 
the two sections.14

The very limited legislative history of the disclosure pro-
visions supports this reading. The bill passed by the House 
contained no restrictions on public disclosure. See H. R.

12 “Information in case files may be disclosed only on the condition that 
the person requesting disclosure agree in writing not to make the informa-
tion obtained public except in the normal course of a civil action or other 
proceeding instituted under Title VII.” EEOC Compliance Manual 
§83.3 (b).

13 The statute also forbids public disclosure of any matters arising m 
informal conciliation “without the written consent of the persons con-
cerned.” § 2000-e (5) (b). This phrase suggests that the parties, the 
“persons” whose consent would most obviously be necessary, are not mem-
bers of the “public” to whom disclosure is forbidden.

14 The language in § 709 (e) forbidding disclosure “in any manner what-
ever,” seems clearly to refer to the means of publication, and not to the 
persons to whom disclosure is forbidden.
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Rep. No. 914, 88th Cong., 1st Sess., 13 (1963).15 The dis-
closure provisions were made part of the substitute bill which 
Senators Dirksen and Humphrey introduced in the Senate, 
and which the House later passed without amendment. See 
110 Cong. Rec. 12819 (1964). Senator Humphrey, the cospon-
sor of the bill, explained that the purpose of the disclosure 
provisions was to prevent wide or unauthorized dissemina-
tion of unproved charges, not limited disclosures necessary to 
carry out the Commission’s functions: “[T]his is a ban on 
publicizing and not on such disclosure as is necessary to the 
carrying out of the Commission’s duties under the statute. ... 
The amendment is not intended to hamper Commission inves-
tigations or proper cooperation with other State and Federal 
agencies, but rather is aimed at the making available to the 
general public of unproven charges.” Id., at 12723 (emphasis 
added).16 The parties to an agency proceeding are hardly 

15 The House bill, however, did incorporate by reference the provisions 
of § 10 of the Federal Trade Commission Act, 38 Stat. 723, as amended, 15 
U. S. C. § 50, which prohibit FTC employees from making “public any 
information obtained from the Commission without its authority . . . .” 
See H. R. 7152, 88th Cong., 1st Sess., § 710 (a) (1963). Under FTC rules 
construing § 10, the ban on disclosure applies only to unauthorized release 
of information, and does not prevent disclosure to parties to FTC pro-
ceedings. 16 CFR §§ 1.41, 1.133, 1.134 (1964) (current version at 16 
CFR §§3.36, 4.10 (c) (1980)). Thus, in passing the substitute bill with-
out amendment, the House may well have assumed that the express dis-
closure provisions in the Senate bill gave the Commission powers of dis-
closure similar to those under the FTC Act.

16 The other cosponsor of the Senate bill, Senator Dirksen, explained 
§ 706 (b) ’s prohibition of any “public” disclosure of matters revealed dur-
ing informal conciliation attempts as follows: “The maximum results from 
the voluntary approach will be achieved if the investigation and concilia-
tion are carried on in privacy. If voluntary compliance with this title is 
not achieved, the dispute will be fully exposed to public view when a court 
suit is filed.” 110 Cong. Rec. 8193 (1964). Senator Dirksen’s explana-
tion strongly suggests that the parties are considered part of the private 
efforts at conciliation, not members of the general public to whom the dis-
pute will be “fully exposed” after litigation begins.
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members of the “general public,” especially since, as common 
sense and the express language of § 706 (b) show, see supra, 
at 598, they always have available to them the charge proved 
or unproved—in the case to which they are parties.

This reading of the statute, moreover, is consistent with 
the coordinated scheme of administrative and judicial en-
forcement which Congress created to enforce Title VII. See 
supra, at 595. First, limited disclosure to the parties can 
speed the Commission’s required investigation: the Commis-
sion can more readily obtain information informally—rather

it  The principle that courts should respect an agency’s contemporaneous 
construction of its founding statute, Power Reactor Co. v. Electricians, 367 
U. 8. 396, 408, also supports this view of Title VII, since the Commission 
first issued its rule permitting disclosure to the charging party shortly after 
Congress created the EEOC in 1965. 30 Fed. Reg. 8407 (1965). More-
over, such a contemporaneous construction deserves special deference when 
it has remained consistent over a long period of time. See Trafficante v. 
Metropolitan Life Ins. Co., 409 U. 8. 205, 210. The Commission’s current 
regulation permitting such disclosure, 29 CFR § 1601.22 (1979), reflects no 
significant change from the original regulation. The original regulation 
permitted disclosure to the charging party “as may be appropriate or 
necessary to the carrying out of the Commission’s functions ....” 30 Fed. 
Reg. 8409 (1965). The regulation was changed in 1977 to allow disclosure 
to the charging party’s attorney as well as to the party himself, and to 
rephrase the controlling condition for disclosure as “where such disclosure 
is deemed necessary for securing appropriate relief.” 42 Fed. Reg. 42024 
(1977) (codified at 29 CFR § 1601.22 (1979)). In the 15 years during 
which the Commission has consistently allowed limited disclosure to the 
charging party, Congress has never expressed its disapproval, and its 
silence in this regard suggests its consent to the Commission’s practice. 
United States v. Jackson, 280 U. 8. 183, 196-197. In 1972 Congress made 
major changes in Title VII, but the only change in the disclosure pro-
visions was a very minor one in § 706 (b): Congress amended the pro-
vision requiring consent before disclosure of conciliation matters by 
replacing “consent of the parties” with “consent of the persons con-
cerned.” Section 706 (b) was also amended to permit charges to be filed 
“on behalf of” as well as by aggrieved parties, and the new phrase 
“persons concerned” .was probably intended to conform to that change. 
See 118 Cong. Rec. 4941 (1972).
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than through its formal powers under 42 U. S. C. § 2000e-9— 
if it can present the parties with specific facts for them to cor-
roborate or rebut. Second, limited disclosure enhances the 
Commission’s ability to carry out its statutory responsibility 
to resolve charges through informal conciliation and negotia-
tion:’A party is far more likely to settle when he has enough 
information to be able to assess the strengths and weaknesses 
of his opponent’s case as well as his own.18

The respondent argues vigorously that the disclosure of 
investigative information to charging parties may encourage 
many lawsuits that would not otherwise be filed, and thus 
contravene the congressional policy of relying on administra-
tive resolution and settlement. But the effect of limited dis-
closure may be just the opposite. The employee has little 
to gain from filing a futile lawsuit, and indeed faces the pos-
sibility of an adverse fee award if the suit is frivolous.

18 When the Commission issues its decision on whether there is probable 
cause to believe the charge is true, it explains the factual bases for its 
conclusion. EEOC Compliance Manual §40.7. A positive finding may 
thereby be a spur to settlement; a negative finding may deter the em-
ployee from filing a frivolous lawsuit. If the Commission were not 
allowed to disclose to the parties essential facts it obtained during its 
investigation, it would be able to announce no more than its bare conclu-
sion on reasonable cause, and these important benefits of the reasonable- 
cause determination would be lost.

Moreover, a charging party who consents to a settlement negotiated by 
the Commission waives his right to file a civil action. 42 U. S. C. § 2000e- 
5 (f)(1); see Occidental Life Ins. Co. v. EEOC, 432 U. S. 355, 364. Of 
course, anyone who settles a case gives up the right to litigate it. But 
Title VII places employment discrimination claimants in an especially 
difficult position by forcing them to yield initial control of their potential 
lawsuits to the Commission, which, in reaching agreement with the em-
ployer, might have interests different from those of the employee. It 
seems unlikely that Congress would force a Title VII charging party, who 
would have difficulty resisting the opportunity to enter the agreement 
negotiated by the Commission, to waive his statutory right to litigate 
when he cannot know the essential facts obtained in the Commission’s 
investigations.
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Christiansburg Garment Co. v. EEOC, 434 U. S. 412, 421. 
Pointless litigation burdens both the parties and the federal 
courts, and it is in the interest of all concerned that the 
charging party have adequate information in assessing the 
feasibility of litigation. Under the respondent’s view of the 
statute, however, the charging party would be able to obtain 
that information only after filing a lawsuit. See 42 U. S. C. 
§ 2000e-8 (e). Thus, a charging party would have to file suit 
in a hopeless case in order to discover that the case was hope-
less.19 The Commission’s disclosure practice may therefore 
help fulfill the statutory goal of maximum possible reliance 
upon voluntary conciliation and administrative resolution of 
claims.

In any event, even if disclosure may encourage litigation 
in some instances, that result is not inconsistent with the 
ultimate purposes of Title VII.20 The private right of action 
remains an important part of Title Vil’s scheme of enforce-
ment, Alexander v. Gardner-Denver Co., 415 U. S. 36, 45. 
Congress considered the charging party a “private attorney 
general,” whose role in enforcing the ban on discrimination is 
parallel to that of the Commission itself. Christiansburg 
Garment Co. n . EEOC, supra, at 421.21 The private litigant

19 An impecunious employee would be unlikely to be able to conduct a 
thorough investigation of his own after he filed a charge, and therefore 
would be tempted to file a lawsuit so that he could request appointed 
counsel, 42 U. S. C. §2000e-5 (f)(1), if the statute did not allow the 
Commission to give him essential investigative information before he filed 
suit.

20 The filing of a private lawsuit may actually encourage settlement. 
See Young n . International Telephone & Telegraph Co., 438 F. 2d 757 764 
(CA3).

21 The legislative history of the 1972 amendments to Title VII reflects a 
strong reaffirmation of the importance of the private right of action in the 
Title VII enforcement scheme:

“The retention of the private right of action ... is intended to make 
clear that an individual aggrieved by a violation of Title VII should not 
be forced to abandon the claim merely because of a decision by the Com-
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could hardly play that role without access to information 
needed to assess the feasibility of litigation.

IV
Nevertheless, though Congress allowed disclosure of inves-

tigative information in a charging party’s file to that party 
himself, nothing in the statute or its legislative history re-
veals any intent to allow the Commission to reveal to that 
charging party information in the files of other charging 
parties who have brought claims against the same employer. 
See EEOC Compliance Manual § 83.7 (c).22 As noted earlier, 
the charging party cannot logically be a member of the “pub-
lic” to whom disclosure is forbidden by § 706 (b) of Title VII, 
and, by extension, cannot be a member of the public under 
§ 709 (e). See supra, at 598. The reason, however, is that 
the charging party is obviously aware of the charge he has 
filed, and so cannot belong to the public to which Congress 
referred when it directed that “[c]harges shall not be made 
public.” 42 U. S. C. § 2000e-5 (b).

But there is no reason why the charging party should 
know the content of any other employee’s charge, and he 
must be considered a member of the public with respect to 
charges filed by other people. With respect to all files other 
than his own, he is a stranger.

The Commission notes that it often consolidates substan-
tially similar charges for investigation, and in other instances 
draws upon information generated in an earlier investigation 
of the same employer. The Commission therefore argues 
that because information in one party’s file may be directly

mission or the Attorney General as the case may be, that there are insuffi-
cient grounds for the Government to file a complaint. . . .

“It is hoped that recourse to the private lawsuit will be the exception 
and not the rule. . . . However, as the individual’s rights to redress are 
paramount under the provisions of Title VII it is necessary that all 
avenues be left open for quick and effective relief.” 118 Cong. Rec. 7565 
(1972) (Section-by-Section analysis).

22 See n. 10, supra.
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relevant to another party’s charge, it would be burdensome 
for it to have to reproduce the generally relevant information 
for each file, and unfair to a charging party to deny him 
access to generally relevant information that, by chance of 
timing, appears first and fully in another party’s file.

But the Commission’s argument is merely one of adminis-
trative convenience, and such convenience cannot override 
the prohibitions in the statute. Statistics and other infor-
mation about an employer’s general practices may certainly 
be relevant to individual charges of discrimination, McDon-
nell Douglas Corp. v. Green, 411 U. S. 792, 804r-805, but by 
including such information, in full or summary form, in each 
individual charging party’s file, the Commission can fully 
comply with the statute while giving each party the infor-
mation he needs to weigh the strength of his own case.

V
The Court of Appeals erred, therefore, in holding that the 

respondent had a categorical right to refuse to comply with 
the EEOC subpoena unless the Commission assured it that 
the information supplied would be held in absolute secrecy. 
The respondent was entitled only to assurance that each em-
ployee filing a charge against Horne would see information 
in no file other than his or her own. Accordingly, the judg-
ment of the Court of Appeals is reversed, and the case is 
remanded for proceedings consistent with this opinion.

It is so ordered.

Just ice  Powel l  took no part in the decision of this case. 
Justi ce  Rehnquist  took no part in the consideration or 
decision of this case.

Just ice  Blackmun , concurring in part and dissenting in 
part.

In my view, the proper standard for evaluating disclosures 
of information by the Equal Employment Opportunity Com-
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mission (EEOC) was expressed by Senator Humphrey, the 
cosponsor of the bill that became Title VII. As the Court 
notes, ante, at 598-600, Senator Humphrey stated that the 
prohibitions against public disclosure in §§ 706 (b) and 709 
(e) of Title VII, 42 U. S. C. §§ 2000e-5 (b) and 2000e-8 (e), 
do not forbid “such disclosure as is necessary to the carrying 
out of the Commission’s duties under the statute.” 110 Cong. 
Rec. 12723 (1964). I would adhere to this standard and re-
quire the Commission to justify any disclosure of its investi-
gative files by demonstrating that the disclosure is “necessary 
to the carrying out of [its] duties.”* Because the Commis-
sion must communicate charges to respondents, investigate 
the charges that have been filed, determine whether there is 
reasonable cause to believe that the charges are true, inform 
the parties of its determination, and attempt to settle charges, 
see § 706 (b), there undoubtedly are many occasions when it 
must disclose some of its information to the parties and to 
witnesses. The Court of Appeals erred, therefore, when it 
held that no disclosure to parties and witnesses is permitted 
before a suit is filed.

The Commission, however, has not pointed to any provision 

*As the Court notes, the agency adopted precisely this standard as a 
contemporaneous construction of the statute. Its first disclosure rules, 
issued in 1965, authorized disclosure to the charging party “as may be 
appropriate or necessary to the carrying out of the Commission s func-
tion.” 30 Fed. Reg. 8409 (1965). This regulation remained unchanged 
until 1977, when it was amended to state a broader standard, although 
the agency disclaimed an intent to do so. See 42 Fed. Reg. 42024 (1977). 
Disclosure to a charging party, his or her attorney, and certain others is 
now permitted when it “is deemed necessary for securing appropriate 
relief.” 29 CFR § 1601.22 (1979). That this is a departure from the 
previous standard is clear, since the Commission retained the necessary 
to the carrying out of the Commission’s function language for disclosures 
of information to interested federal, state, or local authorities. Ibid.

The Regulations in the EEOC Compliance Manual which set forth the 
agency’s prelitigation disclosure program were first adopted in 1975. 
They hardly can be called a contemporaneous construction of Title VII.
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of Title VII imposing a duty upon it to allow charging parties 
access to its records “for the purpose of reviewing information 
in the case file in connection with pending or contemplated 
litigation.” EEOC Compliance Manual § 83.3 (a). I do not 
find it necessary to resolve the disagreement between the 
Commission and respondent over whether the Commission s 
prelitigation disclosure rules are a help or a hindrance to 
the effective enforcement of Title VII. I simply find no pro-
vision of the statute authorizing the Commission to assist 
charging parties who are trying to decide whether to file a 
suit.

The Court of Appeals held that the prelitigation disclosure 
rules are invalid. I would affirm that part of its judgment.

Justi ce  Stevens , dissenting.
The Court construes a prohibition against public disclosure 

as an authorization for prelitigation discovery. A principal 
basis for the Court’s unusual construction of rather plain 
statutory language is that because a charging party must 
know the contents of a charge, that party cannot be a member 
of the public to which disclosure is prohibited. In my view, 
the reason that the statute is not violated by the charging 
party’s knowledge of the contents of a charge is that he is 
the source of the information contained in the charge; no dis-
closure occurs when he reads what he has written, regardless 
of whether he is a member of the public.

To encourage prompt and full disclosure of relevant infor-
mation to a neutral conciliator, Congress assured employees 
and employers alike that no public disclosure of such informa-
tion would occur prior to the institution of formal proceedings. 
To enforce this assurance, the statute imposes criminal penal-
ties on Commission personnel who disclose information to the 
public. See 42 U. S. C. § 2000e-8 (e).1 It seems fanciful to

1A violation of the disclosure prohibition contained in § 2000e-8 (e) is 
a misdemeanor punishable by 1-year imprisonment and a $1,000 fine.
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me to conclude that Congress intended to prohibit direct dis-
closure while permitting indirect disclosure. That result, 
however, is the consequence of the Court’s view that direct 
disclosure may be made to a fairly large group of persons who 
can then pass the information along to others.2 Although 
Commission rules do provide that such persons shall agree not 
to make disclosed information public to others, neither the 
statutes nor the regulations contain any sanction for the viola-
tion of that sort of agreement.3 If Congress had regarded this 
group as members of some nonpublic category, I believe that 
Congress would have expressly prohibited them from making 
any public disclosure of the confidential information they re-
ceive from the Commission.4 The Court’s reading of the 
statute shows little respect for the drafting ability of Congress.

I therefore agree with the Court of Appeals for the Fourth 
Circuit that the statute should be interpreted in accordance 
with its plain meaning.

Accordingly, I respectfully dissent.

2 The persons to whom special disclosure is permitted, as described by 
the Court, include parties or their attorneys, aggrieved persons in whose 
behalf charges have been filed, and the persons or organizations who have 
filed the charges in their behalf, and respondents and their attorneys. See

ante, at 596—597. . , . . ,
3 The consequences of a violation surely do not include the criminal 

penalties that the statute expressly authorizes when Commission personne 
make public disclosure. . . ■.4 The Commission argues that it could prevent further disclosure by 
seeking injunctive and compensatory relief for breach of the agreement not 
to disclose the information to others. Brief for Petitioner 37-38,^n 24. 
This remedy may ameliorate the practical consequences of the Commis-
sion’s regulation, but the existence of such a remedy does not answer 
the question of why Congress provided no express sanction for further 
disclosure by this nonpublic category.
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WALTER FLEISHER CO., INC. v. COUNTY OF 
LOS ANGELES et  al .

CERTIORARI TO THE COURT OF APPEAL OF CALIFORNIA, SECOND 
APPELLATE DISTRICT

No. 79-700. Argued November 4, 1980—Decided January 26, 1981

Affirmed by an equally divided Court.

Gerald T. Manpearl argued the cause and filed a brief for 
petitioner.

Philip H. Hickok argued the cause for respondents. With 
him on the brief were John H. Larson and DeWitt W. 
Clinton*

Per  Curiam .
The judgment is affirmed by an equally divided Court.

Justice  Stew art  took no part in the decision of this case.

*Joanne M. Garvey, Michael Wells, and Roy E. Crawford filed a brief 
for the Committee on Unitary Tax as amicus curiae.
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CONSOLIDATED RAIL CORPORATION et  al . v . 
NATIONAL ASSOCIATION OF RECYCLING

INDUSTRIES, INC., et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 80-568. Decided January 26, 1981

After conducting the investigation required by §§ 204 (a) (1) and (2) of 
the Railroad Revitalization and Regulatory Reform Act of 1976, the 
Interstate Commerce Commission ultimately concluded that the rail rate 
structure for recyclable and competing virgin materials unjustly dis-
criminated against certain recyclables and that, m general, rates for 
recyclables were unreasonable high if they produced a revenue-to- 
variable cost ratio exceeding 180%. The Commission’s order, with 
regard to the elimination of discrimination, permitted the railroads to 
raise the rates for recyclables and competing virgin materials to a 
level above the previous levels for either commodity, if the new rate 
did not produce revenue in excess of the 180% ratio. The Court o 
Appeals affirmed as to the Commission’s findings on discrimination, but 
concluded that the Commission had erred as to the scope of the remedy 
and had faded adequately to justify the 180% ratio as indicative of 
reasonableness. The court revoked the resulting rate increases for re-
cyclables: remanded for a determination of whether the 180% ratio, or 
some other formula, provided the appropriate standard for determining 
reasonableness; and, until such a standard had been adequately justified, 
enjoined implementation of any rate increase for recyclables, except one 

caused by a general rate increase.
Held: While the Court of Appeals had the power to order furt er 

proceedings to determine the propriety of the 180% ratio standard, it 
had no power to revoke rates implemented under the standard and to 
enjoin any further increases toward the 180% level The court di 
not reject the 180% ratio standard outright, but remanded to the Com-
mission for further proceedings which could either produce a new 
standard or clarify the basis for the 180% ratio. Such a posture pro-
vides no basis for either revoking or enjoining rate increases.

Certiorari granted; 201 U. S. App. D. C. 342, 627 F. 2d 1328, vacated in 

part and remanded.



610 OCTOBER TERM, 1980

Per Curiam 449U.S.

Per  Curiam .
Section 204 of the Railroad Revitalization and Regulatory 

Reform Act of 1976, Pub. L. 94-210, 90 Stat. 40, note follow-
ing 45 U. S. C. § 793, directed the Interstate Commerce Com-
mission to conduct an investigation to determine whether the 
rail rate structure for recyclable and competing virgin mate-
rials unjustly discriminates against recyclables or whether 
such rates are unreasonable, and, if found to be so, to require 
the removal of any such defect from the structure. The Act 
demonstrated congressional concern that rail rates may have 
been unjustly impeding the movement of recycled materials 
in a market of diminishing virgin resources. S. Rep. No. 94- 
499, p. 51 (1975).

After conducting the investigation required by §§ 204 (a) 
(1) and (2), the Commission concluded that the rail rate 
structure was neither discriminatory with respect to recycla-
ble materials, nor, with few exceptions, unreasonable. In-
vestigation of Freight Rates for the Transportation of Re-
cyclable or Recycled Commodities, 356 I. C. C. 114 (1977). 
The Court of Appeals for the District of Columbia Circuit 
reversed, finding that the Commission had applied an overly 
restrictive definition of “competitive” in assessing whether 
particular commodities were comparable for purposes of de-
termining discrimination, and that the Commission had im-
properly shifted the burden of proof from the railroads. Na-
tional Association of Recycling Industries, Inc. n . ICC, 190 
U. S. App. D. C. 118, 585 F. 2d 522 (1978). The case was 
remanded with orders to the Commission to conduct an ex-
pedited investigation which would remedy these errors.

On remand, the Commission found that certain recyclable 
materials were being discriminated against in the rate struc-
ture and concluded that, in general, rates for transportation 
of recyclables were unreasonably high if they produced a 
revenue-to-variable cost ratio exceeding 180%. The Com-
mission ordered the elimination of all rate discrimination and
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ordered that rates for recyclable materials which produced 
revenue in excess of the 180% ratio be reduced accordingly. 
Investigation of Freight Rates for Transportation of Recycla-
ble or Recycled Commodities, 361 I. C. C. 238 (1979). In 
eliminating the discrimination, the railroads were free to use 
any combination of raising or lowering rates which would 
equalize rates for recyclable and competing virgin materials, 
so long as the resulting rate would not be unreasonable. Zn- 
vestigation of Freight Rates for Transportation of Recyclable 
or Recycled Commodities, 361 I. C. C. 641 (1979). Under 
this approach, the railroads could raise the rates for recycla-
ble material and competing virgin material to a level above 
the previous levels for either commodity, if the new rate did 
not produce revenue in excess of the 180% ratio.

The Court of Appeals affirmed with respect to the Com-
mission’s findings on discrimination. National Association 
of Recycling Industries, Inc. v. ICC, 201 U. S. App. D. C. 
342, 627 F. 2d 1328 (1980). However, the court found fault 
with the scope of the Commission’s remedy for eliminating 
discrimination and with the Commission’s failure adequately 
to justify the 180% ratio as indicative of reasonableness. 
The court revoked all rate increases for recyclable material 
put into effect pursuant to those perceived errors and re-
manded for further proceedings. In a supplementary order, 
the court made it clear that the central task on remand would 
be to determine whether the 180% ratio, or some other for-
mula, provided the appropriate standard for determining rea-
sonableness. Until such a standard had been adequately 
justified, the court enjoined implementation of any rate in-
crease for recyclable material, excepting one caused by a 
general rate increase.

The railroads sought certiorari, challenging only those as-
pects of the Court of Appeals’ decision which revoked or 
enjoined rate increases.*  The argument is that the lower 

*On October 14, 1980, the President signed into law the Staggers Rail
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court was without authority to enter such orders. We agree. 
The authority to determine when any particular rate should 
be implemented is a matter which Congress has placed 
squarely in the hands of the Commission. Arrow Transpor-
tation Co. v. Southern R. Co., 372 U. S. 658, 662-672 (1963). 
While the Court of Appeals was not without power to order 
further proceedings to determine the propriety of the 180% 
ratio standard, the court stepped beyond the proper exercise 
of its power when it revoked rates implemented under the 
standard and enjoined any further increases toward the 180% 
level. The basis for these remedies was the court’s conclu-
sion that the Commission had failed to adequately support 
the choice of the 180% figure. That standard was not re-
jected outright; the court’s opinion leaves open the possibility 
that the 180% ratio may eventually prevail.

Under the above circumstances, there is no basis in our 
prior decisions for the revocation order or for the injunction 
against further increases. “If a reviewing court cannot dis-
cern [the Commission’s] policies, it may remand the case to 
the agency for clarification and further justification of the 
departure from precedent. . . . When a case is remanded on 
the ground that the agency’s policies are unclear, an injunc-
tion ordinarily interferes with the primary jurisdiction of 
the Commission.” Atchison, T. & S. F. R. Co. v. Wichita 
Board of Trade, 412 U. S. 800, 822 (1973); see United States 
v. SCRAP, 412 U. S. 669, 690-698 (1973); Arrow Transpor-
tation Co. v. Southern R. Co., supra; see also Southern R. 
Co. v. Seaboard Allied Milling Corp., 442 U. S. 444 (1979).

Act of 1980, Pub. L. 96-448, 94 Stat. 1895. Section 204 of the Act amends 
49 U. S. C. § 10731 (1976 ed, Supp. Ill) so as to provide guidelines under 
which the Commission must develop a new revenue-to-variable cost 
standard for all recyclables excepting iron and steel scrap. Congress has 
estimated that that ratio would not exceed 160%. S. Rep. No. 96—470, 
p. 34 (1979). Although the Act may result in the Commission’s adoption 
of a standard lower than 180%, that factor has no bearing on the Court of 
Appeals’ power to revoke or enjoin the rate increases at issue here.
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Here, the court was dissatisfied with the Commission’s justi-
fication for adopting the 180% standard, and the case was 
remanded for further proceedings which could either produce 
a new standard or clarify the basis for the 180% ratio. Such 
a posture provides no basis for either revoking or enjoining 
rate increases under the above authorities. Accordingly, the 
petition for a writ of certiorari is granted, those portions of 
the Court of Appeals decision revoking or enjoining rate in-
creases are vacated, and the case is remanded for proceedings 
consistent with the immediate disposition.

So ordered.

Justice  Powell  took no part in the consideration or deci-
sion of this case.
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Octobe r  6, 1980
Appeals Dismissed

No. 79-1483. Superm arkets  General  Corp ., t /a  Hochs - 
chil d Kohn  Department  Store  v . Maryland . Appeal 
from Ct. App. Md. dismissed for want of substantial federal 
question. Reported below: 286 Md. 611, 409 A. 2d 250.

No. 79-1594. Bowen  v . Bowen . Appeal from Ct. Civ. 
App. Tex., 11th Sup. Jud. Dist., dismissed for want of sub-
stantial federal question.

No. 79-1703. Fulkers on  v . State  Bar  of  Calif ornia . 
Appeal from Sup. Ct. Cal. dismissed for want of substantial 
federal question.

No. 79-1772. Calder one  v . Ferrigno , Admin istra tor , 
Board  of  Education  of  the  City  School  Distr ict  of  New  
York  City , et  al . Appeal from App. Div., Sup. Ct. N. Y., 
2d Jud. Dept., dismissed for want of substantial federal ques-
tion. Reported below: 69 App. Div. 2d 901, 416 N. Y. S. 2d 
158.

No. 79-1776. Harding  v . Melton , Commis si oner  of  New  
York  State  Departm ent  of  Motor  Vehicles , et  al . Ap-
peal from Ct. App. N. Y. dismissed for want of substantial 
federal question. Reported below: 49 N. Y. 2d 739, 402 N. E. 
2d 1171.

No. 79-1819. United  Illumi nating  Co . et  al . v . City  of  
New  Haven  et  al . Appeal from Sup. Ct. Conn, dismissed 
for want of substantial federal question. Reported below: 
179 Conn. 627, 427 A. 2d 830.
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No. 79-1880. Lake  Lawrence , Inc . v . Thurs ton  County  
et  al . Appeal from Sup. Ct. Wash, dismissed for want of 
substantial federal question. Reported below: 92 Wash. 2d 
656, 601 P. 2d 494.

No. 79-1989. Citizen s  Party  et  al . v . Manchin , Secre -
tary  of  State  of  West  Virginia . Appeal from Sup. Ct. 
App. W. Va. dismissed for want of substantial federal ques-
tion. Reported below: — W. Va. —, 270 S. E. 2d 634.

No. 79-2028. Aldens , Inc . v . Tully  et  al . Appeal from 
Ct App N Y. dismissed for want of substantial federal ques-
tion. Reported below: 49 N. Y. 2d 525, 404 N. E. 2d 703.

No. 79-2066. Beer  et  al . v . Austin , Secreta ry  of  State  
of  Michi gan , et  al . Appeal from Sup. Ct. Mich, dismissed 
for want of substantial federal question. Reported below: 
408 Mich. 957.

No. 79-6281. In  re  Adopti on  of  E. M. A. (Dixon , Ap-
pell ant ). Appeal from Sup. Ct. Pa. dismissed for want of 
substantial federal question. Reported below: 487 Pa. 152, 
409 A. 2d 10.

No. 79-6825. Cater  v . Illinois . Appeal from App. Ct. 
Ill. 3d Dist., dismissed for want of substantial federal ques-
tion. Reported below: 78 Ill. App. 3d 983, 398 N. E. 2d 28.

No. 80-21. Heart  Minis tries , Inc ., et  al . v . Kans as  
ex  REL. O’Sullivan , County  Attorne y , Reno  County , Kan -
sas . Appeal from Sup. a. Kan. dismissed for want of sub-
stantial federal question. Reported below: 227 Kan. 244, 607 
P. 2d 1102.

No. 80-32. Hynning  v . Du Fief  Mortgage , Inc ., et  al . 
Appeal from Cir. Ct. Arlington County, Va., dismissed for 
want of substantial federal question.
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No. 80-51. Bridges  v . Virgi nia  Depart ment  of  Mental  
Health  and  Mental  Retardati on . Appeal from Sup. Ct. 
Va. dismissed for want of substantial federal question. Re-
ported below: 220 Va. Ixvii.

No. 80-61. Fultz  v . Kentucky . Appeal from Ct. App. 
Ky. dismissed for want of substantial federal question. Re-
ported below: 596 S. W. 2d 28.

No. 80-90. National  Wood  Prese rvers , Inc . v . Penn -
sylva nia  Department  of  Enviro nme ntal  Resou rces  et  al . , 
and _

No. 80-98. Rogers  et  ux . v . Pennsylv ania  Departme nt  
of  Environment al  Resour ces  et  al . Appeals from Sup. 
Ct. Pa. dismissed for want of substantial federal question. 
Reported below: 489 Pa. 221, 414 A. 2d 37.

No 80—144. Unit ed  Federation  of  Teachers  Welfare  
Fund  v State  Human  Right s  Appeal  Board  et  al . Appeal 
from App. Div., Sup. Ct. N. Y., 1st Jud. Dept., dismissed for 
want of substantial federal question.

No. 80-5065. Jerokovitch  v . Ricc iuti  et  al . Appeal 
from Sup. Ct. Pa. dismissed for want of substantial federal 
question. Reported below: 488 Pa. 537, 412 A. 2d 1106.

No. 79-1530. Town  v . Reno , State  Attor ney  of  the  
Eleventh  Judicial  Circui t  of  Florida , et  al . Appeal from 
Sup. Ct. Fla. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 377 bo. 

2d 648.
No. 79-1889. Rivera  v . Oregon  State  Empl oyees  Assn , 

et  al . Appeal from D. C. Ore. dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken as 
a petition for writ of certiorari, certiorari denied.
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No. 80-5093. Payne  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of substantial federal question. 
Reported below: 596 S. W. 2d 911.

No. 79-1969. Ackerl ey  Communicati ons , Inc ., et  al . v . 
City  of  Seatt le  et  al .; and

No. 79-1972. Diamond  Parking , Inc . v . City  of  Seattle . 
Appeals from Sup. Ct. Wash, dismissed for want of jurisdic-
tion. Treating the papers whereon the appeals were taken as 
petitions for writs of certiorari, certiorari denied. Reported 
below: 92 Wash. 2d 905, 602 P. 2d 1177.

No. 79-2026. Salorio  et  al . v . Glaser , Direc tor , Divi -
si on  of  Taxation , Departm ent  of  the  Treasury  of  New  
Jers ey . Appeal from Sup. Ct. N. J. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 82 N. J. 482, 414 A. 2d 943.

No. 79-6626. William s v . Miss iss ipp i . Appeal from 
C. A. 5th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 608 F. 
2d 1021.

No. 79-6634. Linden  v . St . Martin ’s  Press  et  al . Ap-
peal from C. A. 2d Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 79-6678. Donne lly  v . Midd les ex  Superi or  Court  
et  al . Appeal from Ct. App. Mass, dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: — Mass. App. , 399 N. E. 2d 37.
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No. 79-6646. Prenzler  v . Reed . Appeal from Ct. App. 
Cal., 4th App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 79-6652. Rodrig uez  v . Unit ed  States  Army  et  al . 
Appeal from C. A. 2d Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 79-6672. Casey  v . Ault , Corre ctio ns  Director . Ap-
peal from C. A. 10th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 79-6820. Brackett  v . Estelle , Correcti ons  Direc -
tor . Appeal from C. A. 5th Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied.

No 79-6847 Harshf ield  v . Ricket ts , Corre ction s  Di-
rector , et  al . Appeal from C. A. 10th Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the ap-
peal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 79-6866. Masone  v . Masone . Appeal from Ct. App. 
N. Y. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 49 N. Y. 2d 916, 
405 N. E. 2d 713.

No 79-6898. Grady  et  al . v . Mc Lean . Appeal from 
App. Div., Sup. Ct. N. Y., 4th Jud. Dept., dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, ^tiorari denied. 
Reported below: 73 App. Div. 2d 1067, 425 N. Y. S. 2d 439.



806 OCTOBER TERM, 1980

October 6, 1980 449U.S.

No. 80-138. Vanderlinden , Executor  v . Vanderlin den , 
Executor . Appeal from Ct. App. Iowa dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 297 N. W. 2d 382.

No. 80-80. Prince  George ’s Properti es , Inc . v . Prince  
George ’s County , Maryla nd , et  al . Appeal from Ct. Sp. 
App. Md. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 44 Md. App. 
759.

No. 80-5018. Bressl er  v . Firs t  Appellate  Court  of  
Calif ornia , Distr ict  One , et  al . Appeal from C. A. 9th 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 80-5079. Reed  v . Schw ab  et  al . Appeal from Sup. 
Ct. Ore. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied.

No. 79-1720. Dove  et  al . v . Indiana . Appeal from Sup. 
Ct. Ind. dismissed for want of substantial federal question. 
Justi ce  Brennan  and Justice  Marsh all  would note prob-
able jurisdiction and set case for oral argument. Reported 
below:---- Ind.----- , 397 N. E. 2d 580.

No. 79-1846. New  Hamps hire  et  al . v . Marshall , Sec -
retary  of  Labor , et  al . Appeal from C. A. 1st Cir. dismissed 
for want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certio-
rari denied. Justi ce  Powel l  would note probable jurisdic-
tion and set case for oral argument. Reported below: 616 F. 
2d 240.
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No 79-1722. Pits enb erg er  v . Pits enber ger . Appeal 
from Ct. App. Md. Motion of appellee for leave to proceed 
in forma pauperis granted. Appeal dismissed for want of 
substantial federal question. Reported below: 287 Md. 20, 
410 A. 2d 1052.

No 79-1865. Ostrager  v. State  Board  of  Contr ol  et  al . 
Appeal from Ct. App. Cal, 1st App. Dist, dismissed for want 
of substantial federal question. Justi ce  Stevens  would note 
probable jurisdiction and set case for oral argument. Re-
ported below: 99 Cal. App. 3d 1, 160 Cal. Rptr. 317.

No 79-1939. Vara  et  al . v . City  of  Houston  et  ai *. 
Appeal from Ct. Civ. App. Tex, 14th Sup. Jud. Dist, dis-
missed for want of properly presented federal question. Re-
ported below: 583 S. W. 2d 935.

No 79—2041. Clayt on  v . Centra l  School  Distr ict  
No 1 of  the  Towns  of  Conklin  et  al . Appeal frona Ct. 
Anp N. Y. dismissed for want of properly presented federal 
question. Reported below: 49 N. Y. 2d 888, 405 N. E. 2d 

235.
No. 79-6519. Zackai  v . Board  of  Governors  of  State  

Colleges  and  Univers iti es  for  Chicag o  State  Unive rsit y . 
Appeal from Sup. Ct. Ill. dismissed for pr®"
sented federal question. Reported below: 78 Ill. 2d 143, 399 

N. E. 2d 590.
No. 79-2033. Woodward , Admini strat or  v . Burnham  

City  Hospi tal  et  al . Appeal from Sup. Ct. Ill. dismissed 
for want of substantial federal question. Just ice  Black -
mun  would note probable jurisdiction and set case for oral 
argument. Reported below: 79 Ill. 2d 295, 402 N. E. 2d 560.

No 80-14. Fayetteville  Stre et  Christi an  School  et  
al . v. North  Caroli na  et  al . Appeal from Sup. Ct N C. 
dismissed for want of jurisdiction. Reported below: 299 N. C. 
351, 261 S. E. 2d 908.
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No. 79-6630. Roche  v . Big  Moose  Oil  Field  Truck  Serv -
ice  et  al . Appeal from Sup. Ct. La. dismissed for want of 
substantial federal question. Justi ce  Blackmun  would note 
probable jurisdiction and set case for oral argument. Re-
ported below: 381 So. 2d 396.

No. 79-6719. Conrad  v . Penn  et  al . Appeal from D. C. 
D. C. dismissed for want of jurisdiction.

No. 79-2044. National  Coalition  for  Public  Education  
and  Relig ious  Liberty  et  al . v . Hufs tedler , Secreta ry  of  
Educati on , et  al . Appeal from D. C. S. D. N. Y. dismissed 
for want of jurisdiction. Justi ce  Stewart  took no part in 
the consideration or decision of this case. Reported below: 
489 F. Supp. 1248.

No. 80-77. Lopez , Guardi an  v . City  of  Dayton , Ohio , 
et  al . Appeal from Ct. App. Ohio, Montgomery County, dis-
missed for want of jurisdiction.

No. 80-125. Meads  et  al . v . Carter , Presi dent  of  the  
Unite d  State s , et  al . Appeal from D. C. D. C. dismissed for 
want of jurisdiction.

Vacated and Remanded on Appeal
No. 79-1938. Mitc hell , Director , Depa rtme nt  of  So -

cial  Servic es  of  Utah , et  al . v . D. R. Appeal from C. A. 
10th Cir. Motion of appellee for leave to proceed in forma 
pauperis granted. Judgment vacated and case remanded for 
further consideration in light of Harris v. McRae, 448 U. S. 
297 (1980), and Williams v. Zbaraz, 448 U. S. 358 (1980). 
Just ice  Blackmun , with whom Justi ce  Brennan  and Jus -
tice  Marshall  join, would affirm the judgment of the United 
States Court of Appeals for the Tenth Circuit. He there-
fore dissents and does so for the reasons set forth in the 
respective dissenting opinions filed by him and Justic e  Bren -
nan  in Harris v. McRae and its companion cases, 448 U. S., 
at 348 and 329. Reported below: 617 F. 2d 203.
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Certiorari Granted—Vacated and Remanded
No. 79-1557. Mass achusetts  v . Hurley . Sup. Jud. Ct. 

Mass. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Cuyler v. Sul-
livan, 446 U. S. 335 (1980). Reported below: 379 Mass. 456, 
405 N. E. 2d 97.

No. 79-1602. Mis sour i v . Morgan . Sup. Ct. Mo. Mo-
tion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for 
further consideration in light of Whalen v. United States, 445 
U. S. 684 (1980). Reported below: 592 S. W. 2d 796.

No. 79-1751. New  York  v . Conyers . Ct. App. N. Y. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Jenkins v. Anderson, 447 
U. S. 231 (1980). Reported below; 49 N. Y. 2d 174, 400 
N. E. 2d 342.

No. 79-1789. Cotton  Warehouse  Assn , et  al . v . Mar -
sha ll , Secretar y  of  Labor , et  al . C. A. D. C. Cir. Cer-
tiorari granted, judgment vacated, and case remanded for 
further consideration in light of Industrial Union Dept. N. 
American Petroleum Institute, 448 U. S. 607 (1980). Re-
ported below: 199 U. S. App. D. C. 54, 617 F. 2d 636.

No. 79-1796. Freeman , Direc tor , Mis sour i Departme nt  
of  Social  Servi ces , et  al . v . Reproduct ive  Health  Services  
et  al . C. A. 8th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Harris 
v. McRae, 448 U. S 297 (1980); Williams v. Zbaraz, 448 
U. S. 358 (1980); and Maher n . Gagne, 448 U. S. 122 (1980). 
Just ice  Blackm un , with whom Justice  Brennan  and Jus -
tice  Marshall  join, dissents and does so for the reasons 
set forth in the respective dissenting opinions filed by him
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and Just ice  Brennan  in Harris v. McRae^dJ‘s 
panion cases, 448 U. S. at 348 and 329. Reported below. 614

F. 2d 585.
No 79-2003. Califor nia  v . Lanph ear . Sup. Ct. Cal. 

Motion of respondent for leave to proceed in forma PauPê  
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Adams’ 
38 (1980). Reported below: 26 Cal. 3d 814, 608 .

No 79-2004. Franzen  et  al . v . Smith . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma paupem 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Jenkins v ^son’ 44 
U. S. 231 (1980). Reported below: 618 F. 2d 1204.

No 79-6514. Lewis  v . Louis iana  State  Penite ntiary . 
C A 5th Cir. Motion of petitioner for leave to proceed tn 

“S".‘’“X 
and case remanded for further consideration in hght ot'Cuy 
v. Sullivan, 446 U. S. 335 (1980). Reported below. 612 F. 2d 

577.
No 79-6770. Gavin  v . Anders on , Warden . C. A. 6th 

Cir ’ Motion of petitioner for leave to proceed in forma pau-
peris and certiorari granted. Judgment vacated “d 
manded for further consideration in light of the P" Pr« 
pntlv asserted by the Attorney General of Michigan 
memorandum filed September 2 1980.Justice  Rehnquist  
dissents. Reported below. 620 F. 2d 302.

No 80-5006. Coon  v . Alabama . Sup. Ct. Ala. Motion 
of petitioner for leave to proceed in forma pauperis and - 
tiorari granted. Judgment vacated and case re™®ded 
further Consideration in light ofB^ ^Mabama, 447 U S’ 
625 (1980). Reported below. 380 So. 2d 990.
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Certiorari Dismissed
No. 79-1996. Dis trict  Attorney  of  Sacrame nto  County  

v. Sacramento  County  Civi l  Service  Commiss ion  et  al . 
Sup. Ct. Cal. Certiorari dismissed as moot. Reported below: 
26 Cal. 3d 257, 604 P. 2d 1365.

No. 80-5122. Brownell  v . Illinois . Sup. Ct. Ill. Cer-
tiorari dismissed for want of jurisdiction. Reported below: 
79 Ill. 2d 508, 404 N. E. 2d 181.

Miscellaneous Orders
No. A-1020 (O. T. 1979). Giovi nazzi  v . New  Jersey . 

Application for stay, addressed to The  Chief  Just ice  and re-
ferred to the Court, denied.

No. A-1177 (O. T. 1979). Jaff er  v . City  of  Miami  et  al . 
Cir. Ct. Fla., Dade County. Application for stay, addressed 
to Justice  White  and referred to the Court, denied.

No. A-161. Von  Medlin  et  al . v . Superi or  Court  of  
Calif ornia , County  of  Santa  Cruz  (County  of  Santa  
Cruz , Real  Party  in  Interes t ). Application for stay, ad-
dressed to Justi ce  Powel l  and referred to the Court, denied.

No. A-232. Mobley  et  al . v . Flori da  Department  of  
Health  and  Rehabili tative  Servi ces . Application for stay 
of adoption, addressed to Just ice  Marsh all  and referred to 
the Court, denied.

No. A-238. Rapid es  Parish  School  Board  et  al . v . Val -
ley  et  al . D. C. W. D. La. Application for stay, addressed 
to The  Chief  Justice  and referred to the Court, denied.

No. 5, Orig. Unite d  States  v . Calif orni a . The Solicitor 
General is requested to file a response to the petition for 
rehearing within 30 days. Justi ce  Mars hall  took no part 
in the consideration or decision of this order. [For earlier 
decision herein, see, e. g., 447 U. S. 1.]
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No. 1, Orig. Wis consi n  et  al . v . Illinois  et  al .;
No. 2, Orig. Michi gan  v . Illinois  et  al .; and
No. 3, Orig. New  York  v . Illino is  et  al . Report of the 

Special Master received and ordered filed. Exceptions, if 
any, to the report may be filed within 14 days. Replie^if 
any to the exceptions may be filed within seven days. Re-
port of the Special Master with respect to costs received and 
ordered filed. Justi ce  Marshall  took no part in the con-
sideration or decision of these orders. [For earlier order 
herein, see, e. g., 441 U. S. 921.]

No. 83, Orig. Maryland  et  al . v . Louisiana . Report of 
the Special Master on Motions of the Plaintiffs for Judgment 
on the Pleadings and of the Defendant for Dismissal of the 
Complaint received and ordered filed. Report of the Special 
Master filed May 14, 1980, and Report of the Special Master 
filed October 6, 1980, are set for oral argument in due course. 
[For earlier order herein, see, e. g., 447 U. S. 902.]

No 78—1841. Cuyler , Correc tional  Superi ntende nt , 
et  al . v. Adams . C. A. 3d Cir. [Certiorari granted, 444 
U. S. 1069.] Motion of respondent for leave to proceed fur-
ther herein in jorma pauperis granted.

No 79-395. United  States  v . Morris on . C. A. 3d Cir. 
[Certiorari granted, 448 U. S. 906.] Motion of respondent for 
appointment of counsel granted, and it is ordered that Salva-
tore J. Cucinotto, Esquire, of Philadelphia, Pa., be appointed 
to serve as counsel for respondent in this case.

No. 79-770. Environmental  Protection  Agency  v . Na -
tional  Crushe d  Stone  Assn , et  al .; and Costle , Admini s -
trator  Environme ntal  Protection  Agency  v . Cons olid a -
tion  Coal  Co . et  al . C. A. 4th Cir. [Certiorari granted, 

jj  g 1069.] Motion of the Solicitor General to permit 
Andrew J. Levander, Esquire, to present oral argument pro 
hac vice granted.
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No. 79-408. City  of  Milwau kee  et  al . v . Illinois  et  al . 
C. A. 7th Cir. [Certiorari granted, 445 U. S. 926.] Motion 
of the Solicitor General to permit Andrew J. Levander, Es-
quire, to present oral argument pro hac vice granted.

No. 79-900. Fede ral  Trade  Comm iss ion  et  al . v . Stand -
ard  Oil  Company  of  Calif ornia . C. A. 9th Cir. [Certiorari 
granted, 445 U. S. 903.] Motion of Washington Legal Foun-
dation for leave to file a brief as amicus curiae granted.

No. 79-983. United  States  v . Will  et  al . D. C. N. D. 
Ill. [Probable jurisdiction postponed, 444 U. S. 1068]; and

No. 79-1689. Unit ed  States  v . Will  et  al . D. C. N. D. 
Hl. [Probable jurisdiction postponed, 447 U. S. 919.] Mo-
tion of appellees for divided argument granted.

No. 79-1260. Chandler  et  al . v . Flori da . Sup. Ct. Fla. 
[Probable jurisdiction noted, 446 U. S. 907.] Motion of 
CBS, Inc., for leave to file a brief as amicus curiae granted. 
Motion of Post-Newsweek Stations, Florida, Inc., for leave to 
participate in oral argument as amicus curiae denied.

No. 79-1266. Steadma n v . Securi ties  and  Excha nge  
Comm issio n . C. A. 5th Cir. [Certiorari granted, 446 U. S. 
917.] Motions of Securities Industry Association and Na-
tional Committee of Discount Security Brokers for leave to 
participate in oral argument as amici curiae denied.

No. 79-1356. Johnso n  et  al . v . Board  of  Education  of  
the  City  of  Chica go  et  al . C. A. 7th Cir. [Certiorari 
granted, 448 U. S. 910.] Motion of Pacific Legal Foundation 
for leave to file a brief as amicus curiae granted. Motion of 
the Solicitor General for leave to participate in oral argument 
as amicus curiae granted, and 15 additional minutes allotted 
for that purpose. Respondents also allotted 15 additional 
minutes for oral argument.
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No. 79-1336. Chicago  & North  Western  Transp orta -
tion  Co v. Kalo  Brick  & Tile  Co . Ct. App. Iowa. [Cer 
tiorari granted, 446 U. S. 951.] Motion of the Solicitor Gen- 
eral for additional time for oral argument as amicus cunae 
granted, and five additional minutes allotted for that purpose. 
Respondent also allotted an additional five minutes for oral 
argument.

No. 79-1404. Pennhurst  State  School  and  Hospi tal  
ET AL. V. HALDERMAN ET AL. J

No. 79-1408. Mayor  of  Philadel phia  et  al . v . Halder -
MAN ET AL.J

No. 79-1414. Penns ylvan ia  Associ ation  for  Retarded  
Citizens  et  al . v . Pennhurst  State  School  and  Hosp ital  
ET AL. *

No. 79-1415. Commis sioners  and  Mental  Health / 
Mental  Retardati on  Admini strator  for  Bucks  County  
et  al . v. Halde rman  et  al . ; and

No. 79-1489. Pennhurst  Parents -Staff  Assn . v . Hal -
derman  et  al . C. A. 3d Cir. [Certiorari granted, 447 U. S. 
904.] Motion of petitioners to dispense with printing appen-
dix denied.

No 79-1515. United  States  v . Swank  et  al . Ct. Cl. 
[Certiorari granted, 446 U. S. 934.] Motions of respondents 
for additional time for oral argument and for divided argu- 
ment denied.

No. 79-1896. Arkan sas  Louis iana  Gas  Co . v . Hall  et  al . 
Ct. App. La., 2d Cir. The Solicitor General is invited to file 
a brief in this case expressing the views of the United States. 
Justi ce  Stew art  took no part in the consideration or decision 
of this order.

79-6436. Ray  v . Sowder s , Refor mator y  Superin - 
tend  ent , 446 U. S. 969. Respondent is requested to file a 
response to the petition for rehearing within 30 days.
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No. 79-1601. Sumner , Warden  v . Mata . C. A. 9th Cir. 
[Certiorari granted, 448 U. S. 910.] Motion of petitioner to 
dispense with printing appendix denied. Motion of respond-
ent for appointment of counsel granted, and it is ordered that 
Ezra Hendon, Esquire, of San Francisco, Cal., be appointed 
to serve as counsel for respondent in this case.

No. 79-1841. Granddad  Bread , Inc . v .
Baking  Co . C. A. 9th Cir.;

No. 79-1856. Eaton  Corp . v . Fox . C. A. 6th Cir.;
No. 79-1922. Central  of  Georgia  Rail road  Co . v . Hend -

ley . C. A. 5th Cir.;
No. 79-1953. Freeman , Direc tor , Miss ouri  Department  

of  Social  Services , et  al . v . Chambly  et  al . C. A. 8th Cir.;
No. 79-2059. Americ an  Electric  Power  Co ., Inc ., et  al . 

v. City  of  Mishaw aka , Indiana , et  al . C. A. 7th Cir.;
No. 80-60. Herwe g  et  vir  v . Ray , Governor  of  Iowa , 

et  al . C. A. 8th Cir.; and
No. 80-146. Shiff rin  et  al . v . Bratton  et  al . C. A. 

7th Cir. The Solicitor General is invited to file briefs in these 
cases expressing the views of the United States.

No. 79-1835. Roberts  v . Randall , U. S. Circuit  Judge , 
et  al . Motion for leave to file petition for writ of certiorari 
and/or other relief denied.

No. 79-6689. Steel man  v . Ricketts , Corre ction s  Dire c -
tor , et  al . ;

No. 79-6896. Steelman  v . Ricket ts , Corre ction s  Direc -
tor , et  al .; and

No. 80-5196. In  re  Olive r . Motions for leave to file 
petitions for writs of habeas corpus denied.

No. 79-1527. Alaska  et  al . v , Mc Glynn , U. S. Dis trict  
Judge . Motion for leave to file petition for writ of manda-
mus denied.
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No. 79-1787. Leonard  M. v . Court  of  Appe al  of  Cali -
fornia , Second  Appellate  Dis trict  (Calif ornia , Real  
Party  in  Interest ) ;

No. 79-6742. Reiner  v . United  State s Dis trict  Court  
for  the  Easte rn  Distr ict  of  Michigan  et  al . ;

No. 79-6748. White  v . Livel y , U. S. Circui t  Judge , 
et  al .;

No. 80-163. In  re  Chest nutt  Management  Corp .;
No. 80-5181. In  re  Green ; and
No. 80-5185. In re  Green . Motions for leave to file 

petitions for writs of mandamus denied.

No. 79-6648. Wrigh t  v . United  Stat es . Motion for 
leave to file petition for writ of mandamus and other relief 
denied.

No. 79-6804. Jackson  et  al . v . Unite d  States  Distri ct  
Court  for  the  Southern  Dis trict  of  Texas . Motion for 
leave to file petition for writ of mandamus and prohibition 
denied.

No. 79-6699. Paul  v . Staffo rd , U. S. Distr ict  Judge ;
No. 80-5155. In  re  Hernandez ; and
No. 80-5164. In  re  Allen . Motions for leave to file 

petitions for writs of mandamus and/or prohibition denied.

No. 79-2018. Maroul is  v . County  Court  of  Dutche ss  
County  et  al . Motion for leave to file petition for writ of 
prohibition denied.

Probable Jurisdiction Noted or Postponed
No. 79-1740. Ball  et  al . v . James  et  al . Appeal from 

C. A. 9th Cir. Probable jurisdiction noted. Reported below: 
613 F. 2d 180.

No. 80-231. Andrus , Secreta ry  of  the  Interior , et  al . 
v. India na  et  al . Appeal from D. C. S. D. Ind. Probable 
jurisdiction noted. Reported below: 501 F. Supp. 452.
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No. 79-1423. Wester n  & Southern  Lif e  Insurance  Co . 
v. State  Board  of  Equali zatio n of  Calif ornia . Appeal 
from Ct. App. Cal., 2d App. Dist. Probable jurisdiction 
noted. Reported below: 99 Cal. App. 3d 410, 159 Cal. Rptr. 
539.

No. 79-1538. Andrus , Secreta ry  of  the  Interi or  v . Vir -
gini a  Surf ace  Mini ng  & Reclam ation  Assn ., Inc ., et  al .; 
and

No. 79-1596. Virgi nia  Surfa ce  Mini ng  & Reclamation  
Assn ., Inc ., et  al . v . Andrus , Secretary  of  the  Interi or . 
Appeals from D. C. W. D. Va. Probable jurisdiction noted, 
cases consolidated, and a total of one hour allotted for oral 
argument. Reported below: 483 F. Supp. 425.

No. 79-6779. Little  v . Streater . Appeal from App. 
Sess., Super. Ct. Conn., New Haven Jud. Dist. Motion of 
appellant for leave to proceed in forma pauperis granted. 
Probable jurisdiction noted.

No. 79-1952. Califor nia  Medical  Assn , et  al . v . Fed -
eral  Elec tion  Commis sion  et  al . Appeal from C. A. 9th 
Cir. Further consideration of question of jurisdiction post-
poned to hearing of case on the merits. Reported below: 641 
F. 2d 619.

Certiorari Granted
No. 79-1429. American  Textile  Manufa cture rs  Insti -

tute , Inc ., et  al . v . Marshall , Secreta ry  of  Labor , et  al .; 
and

No. 79-1583. National  Cotton  Council  of  America  v . 
Marsh all , Secretary  of  Labor , et  al . C. A. D. C. Cir. 
Certiorari in No. 79—1429 granted limited to Questions 1, 2, 
and 4 presented by the petition. Certiorari in No. 79—1583 
granted. Cases consolidated and a total of one hour allotted 
for oral argument. Reported below: 199 U. S. App. D. C. 
54, 617 F. 2d 636.
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No. 79-1252. Califor nia  et  al . v . Sierra  Club  et  al .; 
and

No. 79-1502. Kern  County  Water  Agency  et  al . v . 
Sierra  Club  et  al . C. A. 9th Cir. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 610 F. 2d 581.

No. 79-1890. Andrus , Secretary  of  the  Interior , et  al . 
v. Alaska  et  al . ; and

No. 79-1904. Kenai  Peninsula  Borough  v . Alaska  et  al . 
C. A. 9th Cir. Certiorari granted, cases consolidated, and a 
total of one hour allotted for oral argument. Reported 
below: 612 F. 2d 1210.

No. 79-1977. Rodrig uez  v . Compass  Shippi ng  Co ., Ltd ., 
et  al . ; Perez  v . Arya  Nation al  Shipp ing  Line , Ltd . ; and 
Barulec  v . Ove  Skou , R. A. C. A. 2d Cir. Certiorari granted 
limited to Questions 1, 2, and 3 presented by the petition. 
Reported below: 617 F. 2d 955 (first case); 622 F. 2d 575 
(second case); 622 F. 2d 572 (third case).

No. 80-45. Johnso n  v . J. O. L. Ct. App. D. C. Cer-
tiorari granted and case set for oral argument in tandem with 
No. 79-5932, Doe et al. v. Delaware [probable jurisdiction 
noted, 445 U. S. 942]. Reported below: 409 A. 2d 1073.

No. 80-83. Muskie , Secretary  of  State  v . Agee . C. A. 
D. C. Cir. Certiorari granted. Motion of respondent to va-
cate the stay heretofore entered by The  Chief  Justice  
denied. Reported below: 203 U. S. App. D. C. 46, 629 F. 
2d 80.

No. 79-1709. Albernaz  et  al . v . United  States . C. A. 
5th Cir. Certiorari granted. Reported below: 612 F. 2d 906.

No. 79-1907. Commi ssi oner  of  Internal  Revenue  v . 
Portland  Cemen t  Compa ny  of  Utah . C. A. 10th Cir. Cer-
tiorari granted. Reported below: 614 F. 2d 724.
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No. 79-1944. J. Truett  Payne  Co ., Inc . v . Chrysle r  
Motors  Corp . C. A. 5th Cir. Certiorari granted. Reported 
below: 607 F. 2d 1133.

No. 79-2006. Barrentine  et  al . v . Arkan sas -Best  
Freight  System , Inc ., et  al . C. A. 8th Cir. Motion of 
respondents to dismiss the memorandum for the United States 
as amicus curiae granted. Certiorari granted. Reported 
below: 615 F. 2d 1194.

No. 79-6423. Lass ite r  v . Departm ent  of  Social  Services  
of  Durham  County . Ct. App. N. C. Motion of petitioner 
for leave to proceed in forma pauperis and certiorari granted. 
Reported below: 43 N. C. App. 525, 259 S. E. 2d 336.

No. 79-6740. Bulli ngton  v . Mis souri . Sup. Ct. Mo. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 594 S. W. 2d 908.

No. 79-6853. Webb  v . Webb . Sup. Ct. Ga. Motion of 
petitioner for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 245 Ga. 650, 266 S. E. 2d 463.

No. 80-5060. Carter  v . Kentucky . Sup. Ct. Ky. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 598 S. W. 2d 763.

No. 79-6624. Rosale s -Lopez  v . United  Stat es . C. A. 9th 
Cir. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted limited to Question 1 pre-
sented by the petition. Reported below: 617 F. 2d 1349.

No. 79-6777. Ste agald  v . United  Stat es . C. A. 5th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1 presented 
by the petition. Reported below: 606 F. 2d 540 and 615 F. 
2d 642.

338-282 0 - 82 - 53 : QL 3



820 OCTOBER TERM, 1980

October 6, 1980 449U.S.

No. 80-11. Merrion  et  al ., dba  Merrion  & Bayless , et  
al . v. Jica rilla  Apache  Trib e  et  al . ; and

No. 80-15. Amoco  Production  Co . et  al . v . Jicari lla  
Apache  Tribe  et  al . C. A. 10th Cir. Certiorari granted, 
cases consolidated, and a total of one hour allotted for oral 
argument. Justice  Stewart  took no part in the considera-
tion or decision of these petitions. Reported below: 617 
F. 2d 537.

Certiorari Denied. (See also Nos. 79-1530, 79-1846, 79-1889, 
79-1969, 79-1972, 79-2026, 79-6626, 79-6634, 79-6646, 
79-6652, 79-6672, 79-6678, 79-6820, 79-6847, 79-6866, 
79-6898, 80-80, 80-138, 80-5018, and 80-5079, supra.}

No. 79-1362. Amer ican  Fidel ity  Lif e Insurance  Co . 
et  al . v. Alabama  Farm  Bureau  Mutua l  Casualt y  Insur -
ance  Co., Inc . C. A. 5th Cir. Certiorari denied. Reported 
below: 606 F. 2d 602.

No. 79-1376. Pliss  v . Unite d  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 622 F. 2d 577.

No. 79-1389. Reine  v . Louisiana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 377 So. 2d 131.

No. 79-1406. City  of  Los  Angele s  v . Greate r  Westches -
ter  Homeowne rs  Assn , et  al . Sup. Ct. Cal. Certiorari 
denied. Reported below: 26 Cal. 3d 86, 603 P. 2d 1329.

No. 79-1410. Dupart  et  al . v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 383 So. 2d 1226.

No. 79-1494. Clark  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 613 F. 2d 391.

No. 79-1522. Potashni ck  et  al . v . Port  City  Construc -
tion  Co. et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 609 F. 2d 1101.

No. 79-1534. Butler  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 608 F. 2d 1372.
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No. 79-1544. Moore  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 588 S. W. 2d 396.

No. 79-1552. Depart ment  of  Revenue  of  Alabam a  et  al . 
V. FOX, FORMERLY DBA CHEROKEE CONSTRUCTION Co. ET AL. 

C. A. 5th Cir. Certiorari denied. Reported below: 609 F. 
2d 178.

No. 79-1560. Garret t  v . Illi nois . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 612 F. 2d 1038.

No. 79-1570. Smith  v . Cotto n  Brothers  Baking  Co ., 
Inc . C. A. 5th Cir. Certiorari denied. Reported below: 
609 F. 2d 738.

No. 79-1580. Wooten  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1363.

No. 79-1586. Roberts  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 644 F. 2d 683.

No. 79-1592. West  v . Bergland , Secreta ry  of  Agricul -
ture , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 611 F. 2d 710.

No. 79-1595. Sharpe  v . Florida . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 370 So. 2d 42.

No. 79-1599. SCM Corp . v . Federal  Trade  Commis sion . 
C. A. 2d Cir. Certiorari denied. Reported below: 612 F. 2d 
707.

No. 79-1610. Drobena  et  al . v . Labor  Rela -
tions  Board  et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 612 F. 2d 1095.

No. 79-1611. Metz  v . Unite d Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 608 F. 2d 147.

No. 79-1628. Rubin  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 96 Cal. App. 
3d 968, 158 Cal. Rptr. 488.
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No. 79-1635. South  Dakota  v . Andrus , Secretary  of  
the  Interior , et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 614 F. 2d 1190.

No. 79-1641. Carte r  et  al . v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 613 F. 2d 256.

No. 79-1643. Bosco v. Beck , Region  II Adminis trator , 
U. S. Environmental  Protecti on  Agency , et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 614 F. 2d 769.

No. 79-1646. West  Gulf  Mariti me  Assn . v . Federal  
Maritime  Commis sion  et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 198 U. S. App. D. C. 59, 610 F. 
2d 1001.

No. 79-1647. Kowa lik  et  ux . v . Unite d  Stat es  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 614 F. 
2d 690.

No. 79-1652. Miller  v . Landri eu , Secreta ry  of  Housing  
and  Urban  Development , et  al . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 198 U. S. App. D. C. 58, 
610 F. 2d 1000.

No. 79-1653. Wearly  et  al . v . Federal  Trade  Commi s -
si on  et  AL. C. A. 3d Cir. Certiorari denied. Reported 
below: 616 F. 2d 662.

No. 79-1655. Heavy  Lift  Services , Inc . v . Nation al  
Labor  Relati ons  Board . C. A. 5th Cir. Certiorari denied. 
Reported below: 607 F. 2d 1121.

No. 79-1661. Kearn ey -Natio nal , Inc . v . Burndy  Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 614 F. 2d 
1286.

No. 79-1667. Hannahville  Indian  Communit y  et  al . v . 
United  Stat es . Ct. Cl. Certiorari denied. Reported be-
low: - Ct. Cl. —, 614 F. 2d 1273.
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No. 79-1672. Lea  v . United  States . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 618 F. 2d 426.

No. 79-1673. Acavino  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 620 F. 2d 290.

No. 79-1675. Vicknair  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 610 F. 2d 372.

No. 79-1685. Breit ner  et  al . v . Harris , dba  Richa rd  
Harris  Builder s . C. A. 6th Cir. Certiorari denied.

No. 79-1686. Riley  v . Virginia . Sup. Ct. Va. Certiorari 
denied. Reported below: 220 Va. cxxx.

No. 79-1687. Knigh t  et  al . v . Heaney , U. S. Circu it  
Judge , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 614 F. 2d 1162.

No. 79-1688. Marcello  v . Unit ed  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 79-1691. Subait ani  v. Maryland . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 39 Md. App. 768.

No. 79-1696. Arnold  et  al . v . Elk  Grove  Village . 
C. A. 7th Cir. Certiorari denied. Reported below: 618 F. 
2d 111.

No. 79-1697. Rowa n  Drilli ng  Co . et  al . v . Wink . C. A. 
5th Cir. Certiorari denied. Reported below: 611 F. 2d 98.

No. 79-1704. Grcich  v . Jogod a  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 615 F. 2d 1353.

No. 79-1705. Independent  Bankers  Assoc iati on  of  
America  v . Heim ann , Comptr oller  of  the  Currency , 
Unite d  States  Department  of  the  Treasury . C. A. D. C. 
Cir. Certiorari denied. Reported below: 198 U. S. App. 
D. C. 431, 613 F. 2d 1164.
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No. 79-1706. Andrews  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 618 F. 2d 646.

No. 79-1707. Da Costa  et  al . v . Da Costa  et  al . Sup. Ct. 
Pa. Certiorari denied. Reported below: 487 Pa. 616, 410 A. 
2d 782.

No. 79-1710. Kondrat  v . Byron . Ct. App. Ohio, Lake 
County. Certiorari denied.

No. 79-1712. Carpe nters  Dis trict  Counci l  of  South -
ern  Colorado  et  al . v . Reid  Burton  Construct ion , Inc . 
C. A. 10th Cir. Certiorari denied. Reported below: 614 F. 
2d 698.

No. 79-1717. Writers  Guild  of  America , West , Inc ., 
et  al . v . Amer ican  Broadcasti ng  Cos ., Inc ., et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 609 F. 2d 355.

No. 79-1721. Carle  Foundat ion  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. Reported below: 611 F. 2d 1192.

No. 79-1724. Yeh  v . Syste m Devel opme nt  Corp . C. A. 
9th Cir. Certiorari denied. Reported below: 614 F. 2d 778.

No. 79-1725. City  of  Boca  Raton  v . Boca  Villas  Corp , 
et  al .; and City  of  Boca  Raton  v . Arvida  Corp . Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below: 371 
So. 2d 154 (first case); 371 So. 2d 160 (second case).

No 79-1726. Lefko wi tz  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 618 F. 2d 1313.

No. 79-1728. Hot  Springs  County  School  Distri ct  
Number  One  et  al . v . Washaki e  County  Schoo l  Distr ict  
Number  One  et  al . Sup. Ct. Wyo. Certiorari denied. Re-
ported below: 606 P. 2d 310.



ORDERS 825

449 U. S. October 6, 1980

No. 79-1727. Dill on  v . Unit ed  States . Ct. Cl. Cer-
tiorari denied. Reported below: 221 Ct. Cl. 892, 618 F. 2d 
124.

No. 79-1729. Mc Bride  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1358.

No. 79-1730. County  of  Santa  Barba ra  v . Colli ns . Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 79-1731. Stur gis  v . Mis si ss ippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 379 So. 2d 534.

No. 79-1736. Darnei lle  et  al . v . Caro . C. A. 2d Cir. 
Certiorari denied.

No. 79-1737. Ogle  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 613 F. 2d 233.

No. 79-1741. Wilson  et  al . v . Indian  Tribe  et  
al .;

No. 79-1744. RGP, Inc ., et  al . v . Indian  Tribe  
et  al . ; and

No. 79-1779. Iowa  et  al . v . Omaha  Indi an  Tribe  et  al .
C. A. 8th Cir. Certiorari denied. Reported below: 614 F. 
2d 1153.

No. 79-1742. Amer ican  Steri liz er  Co. v. Sybron  Corp , 
et  al .; and

No. 79-1916. Sybron  Corp , et  al . v . Amer ican  Sterili zer  
Co. C. A. 3d Cir. Certiorari denied. Reported below: 614 
F. 2d 890.

No. 79-1746. Kilro y  v . Costle , Admini str ator , Unite d  
States  Envir onmen tal  Protect ion  Agency , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 614 F. 2d 225.
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No. 79-1748. General  Comm ittee  of  Adjus tment , 
United  Transportation  Union  E v . Burlington  North -
ern , Inc ., et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 620 F. 2d 161.

No. 79-1752. Adams  et  al . v . Unite d  States  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 620 F. 2d 1277.

No. 79-1753. Conway  et  al . v . Mis si ss ippi . Sup. Ct. 
Miss. Certiorari denied. Reported below: 397 So. 2d 1095.

No. 79-1755. Gullo  v . Lambert  et  al . Cir. Ct. Arlington 
County, Va. Certiorari denied.

No. 79-1756. Keenan  Motors , Inc . v . A. R. D. Corp . 
C. A. 3d Cir. Certiorari denied. Reported below: 620 F. 2d 
287.

No. 79-1759. Elias on  Corp . v . National  Sanitatio n  
Foundation  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 614 F. 2d 126.

No. 79-1761. Seay  v . North  Carolina . Ct. App. N. C. 
Certiorari denied. Reported below: 44 N. C. App. 301, 260 
S. E. 2d 786.

No. 79-1762. Towe r  Loan  of  Miss iss ipp i, Inc . v . Harris . 
C. A. 5th Cir. Certiorari denied. Reported below: 609 F. 
2d 120.

No. 79-1763. Chlorine  Institute , Inc ., et  al . v . Occu -
pat iona l  Safety  and  Health  Admini strat ion  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 613 F. 2d 120.

No. 79-1765. Arthur  Anders en  & Co. v. Stewart  et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 614 F. 2d 
11.

No. 79-1768. Myers  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 613 F. 2d 230.
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No. 79-1767. Wilmi ngton  Unite d  Neighbor hoods  et  al . 
v. U. S. Departme nt  of  Healt h  and  Human  Services  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 615 F. 2d 
112.

No. 79-1769. Sanders  v . Olive r  et  al . C. A. 10th Cir.
Certiorari denied. Reported below: 611 F. 2d 804.

No. 79-1770. Swin ehart  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 614 F. 2d 853.

No. 79-1771. Trio  Process  Corp , et  al . v . L. Goldstei n ’s  
Sons , Inc ., et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 612 F. 2d 1353.

No. 79-1774. Look  v . Mass achuse tts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 379 Mass. 893, 
402 N. E. 2d 470.

No. 79-1775. Kondrat  v . Mitrov ich  et  al . Ct. App. 
Ohio, Lake County. Certiorari denied.

No. 79-1778. Flisk , Receiver  v . Peop les  Gas  Light  & 
Coke  Co . App. Ct. Ill., 1st Dist. Certiorari denied.

No. 79-1781. Morej on -Pacheco  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 610 F. 2d 1296.

No. 79-1782. Shoemake r  v . Unit ed  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 615 F. 2d 1363.

No. 79-1783. Smith  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 79-1785. Northern  Natural  Gas  Co. v. Premi er  
Res ources , Ltd . C. A. 10th Cir. Certiorari denied. Re-
ported below: 616 F. 2d 1171.
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No. 79-1786. Shaffer  v . Bond . Ct. App. Okla. Cer-
tiorari denied.

No. 79-1788. Justak  v. Bochnowski  et  al . Ct. App. 
Ind. Certiorari denied. Reported below: Ind. App. —, 
391 N. E. 2d 872.

No. 79-1790. Watson  et  ux . v . Colle x , Inc . C. A. 3d 
Cir. Certiorari denied. Reported below: 615 F. 2d 1355.

No. 79-1792. Mc Alester  Corp ., dba  Alridg e Hotel , 
et  al . v. Marshall , Secreta ry  of  Labor . C. A. 10th Cir. 
Certiorari denied.

No. 79-1793. Harris on  v . United  States  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 622 F. 2d 573.

No. 79-1797. Donova n  Wire  & Iron  Co . v . Wheeli ng - 
Pittsbu rgh  Steel  Corp . C. A. 4th Cir. Certiorari denied. 
Reported below: 614 F. 2d 945.

No. 79-1799. Laufgas  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 79-1801. Libbey -Owens -Ford  Co . v . Eirhart  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 616 F. 2d 
278.

No. 79-1803. Green  et  al . v . Louis iana ; and
No. 79-2045. Dupui s  et  al . v . Louisiana . Sup. Ct. La. 

Certiorari denied. Reported below: 378 So. 2d 934.

No. 79-1804. Garcia -Jarami llo  v . Immigrati on  and  
Naturalizat ion  Servi ce . C. A. 9th Cir. Certiorari denied. 
Reported below: 604 F. 2d 1236.

No. 79-1807. National  Union  Fire  Insu rance  Com -
pany  of  Pittsb urgh , Pennsylvani a v . Unite d Stat es . 
C. A. 6th Cir. Certiorari denied. Reported below: 615 F. 2d 
1361.
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No. 79-1806. Bisso Towboa t  Co . v . Bazile . C. A. 5th 
Cir. Certiorari denied. Reported below: 606 F. 2d 101.

No. 79-1808. Bonfo ey  v . Equitable  Life  Ass uranc e  So -
cie ty  of  the  Unite d  States . C. A. 5th Cir. Certiorari 
denied. Reported below: 610 F. 2d 816.

No. 79-1811. Doe  et  al . v . Irwin  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1162.

No. 79-1813. Webb  et  al . v . Unite d  States ; and
No. 79-6782. Johns  v . Unite d  State s . C. A. 5th Cir. 

Certiorari denied. Reported below: 615 F. 2d 672.

No. 79-1815. Salob  v . Ambach , Commis si oner  of  Edu -
cation  of  New  York , et  al . App. Div., Sup. Ct. N. Y., 3d 
Jud. Dept. Certiorari denied. Reported below: 73 App. 
Div. 2d 756,423 N. Y. S. 2d 305.

No. 79-1817. Nelip owi tz  v . Christo  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 614 F. 2d 1289.

No. 79-1818. Beacon  National  Insur ance  Co . et  al . v . 
Texas  State  Board  of  Insurance  et  al . Ct. Civ. App. 
Tex., 3d Sup. Jud. Dist. Certiorari denied. Reported be-
low: 582 S. W. 2d 616.

No. 79-1821. Kesle r  v . India na  Suprem e Court  Dis -
cipl inary  Comm iss ion . Sup. Ct. Ind. Certiorari denied. 
Reported below: Ind. —, 397 N. E. 2d 574.

No 79-1823. Northfield  Chees e  Co . v . Nation al  Labor  
Relations  Board . C. A. 3d Cir. Certiorari denied. Re-
ported below: 620 F. 2d 289.

No. 79-1824. Mallow  et  al . v . United  States . C. A. 
10th Cir. Certiorari denied.

No. 79-1828. Pavilo nis  v . King , Governor  of  Massa -
chuse tts , et  al .; and Paviloni s v . Secretary  of  Educa -
tion . C. A. 1st Cir. Certiorari denied.
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No. 79-1831. Hecker  v . Towns hip  of  Dover . Super. 
Ct. N. J. Certiorari denied.

No. 79-1833. Akron , Canton  & Youngst own  Railroad  
Co . et  al . v. Interstate  Commerce  Commis sion  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 611 F. 2d 
1162.

No. 79-1836. Fowler  et  ux . v . Genera l  Devel opm ent  
Corp . C. A. 4th Cir. Certiorari denied. Reported below: 
618 F. 2d 98.

No. 79-1837. Robinson  v . Griev ance  Comm ittee  of  the  
Seventh  Judicial  Distr ict . App. Div., Sup. Ct. N. Y., 4th 
Jud. Dept. Certiorari denied. Reported below: 70 App. 
Div. 2d 209, 420 N. Y. S. 2d 430.

No. 79-1839. Fazio  et  al . v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 611 F. 2d 1066.

No. 79-1842. D. J. Mc Duffie , Inc ., et  al . v . Old  Relia -
ble  Fire  Insur ance  Co . et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 608 F. 2d 145.

No. 79-1843. Mason  et  al . v . United  Stat es . Ct. Cl. 
Certiorari denied. Reported below: 222 Ct. Cl. 436, 615 F. 
2d 1343.

No. 79-1844. Department  of  Natural  Resour ces  of  
Washi ngton  et  al . v . Thurs ton  County  et  al . Sup. Ct. 
Wash. Certiorari denied. Reported below: 92 Wash. 2d 
656, 601 P. 2d 494.

No. 79-1845. Castagna  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 620 F. 2d 1026.

No. 79-1847. Mason  v . Mc Dowell . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 614 F. 2d 770.
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No. 79-1848. Retail  Store  Emp loyees  Union , Local  No . 
919, et  al . v. United  Food  & Commercial  Workers  Inter -
national  Union  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 614 F. 2d 1291.

No. 79-1849. Ringl ing  Bros .-Barnum  & Bailey  Com -
bined  Show s , Inc ., et  al . v . New  York  State  Tax  Com -
missi on  et  al . App. Div., Sup. Ct. N. Y., 1st Jud. Dept. 
Certiorari denied. Reported below: 72 App. Div. 2d 978, 421 
N. Y. S. 2d 752.

No. 79-1850. Marten  et  al . v . Thies , Director , San  
Berna rdi no  County  Department  of  Public  Social  Serv -
ices . Ct. App. Cal., 4th App. Dist. Certiorari denied. Re-
ported below: 99 Cal. App. 3d 161, 160 Cal. Rptr. 57.

No. 79-1851. Barndt  v . Wiss ahickon  Schoo l  Dis trict  
et  AL. C. A. 3d Cir. Certiorari denied. Reported below: 
615 F. 2d 1352.

No. 79-1854. Lange  et  al . v . Nature  Conse rvancy , Inc ., 
et  al . Ct. App. Wash. Certiorari denied. Reported below: 
24 Wash. App. 416, 601 P. 2d 963.

No. 79-1855. East alco  Aluminum  Co . v . Publi c  Service  
Commis sion  of  Maryla nd  et  al . Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 44 Md. App. 754.

No. 79-1858. Caston  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1111.

No. 79-1859. Greyhound  Corp , et  al . v . Mt . Hood  
Stages , Inc ., dba  Pacific  Trailw ays . C. A. 9th Cir. Cer- 
tioari denied. Reported below: 616 F. 2d 394.

No. 79-1860. Goings  v . New  Jers ey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 79-1861. Epp  et  al . v . New  Jers ey . Super. Ct. N. J., 
App. Div. Certiorari denied.
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No. 79-1864. Fiumara  et  al . v . Unite d  Stat es . C. A. 
3d Cir. Certiorari denied. Reported below: 620 F. 2d 290.

No. 79-1866. Skalicky  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1117.

No. 79-1867. Jones  v . Alexander , Secretar y of  the  
Army . C. A. 5th Cir. Certiorari denied. Reported below: 
609 F. 2d 778.

No. 79-1868. Potter  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 616 F. 2d 384.

No. 79-1869. S & M Mate rial s  Co . v . Southern  Stone  
Co ., Inc . C. A. 5th Cir. Certiorari denied. Reported be-
low: 612 F. 2d 198.

No. 79-1871. Castillo  v . Immigration  and  Naturaliza -
tion  Serv ice . C. A. 3d Cir. Certiorari denied. Reported 
below: 614 F. 2d 769.

No. 79-1872. Hood  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 305.

No. 79-1873. Herthel  v . United  State s ;
No. 79-6673. Holt  v . Unite d  States ;
No. 79-6674. Johnson  v . United  State s ; and
No. 79-6688. Ahlbr and  v . United  Stat es . C. A. 6th 

Cir. Certiorari denied. Reported below: 620 F. 2d 305.

No. 79-1875. Energy  Consum ers  & Producers  Assn ., 
Inc . v. Depart ment  of  Energy . Temp. Emerg. Ct. App. 
Certiorari denied. Reported below: 632 F. 2d 129.

No. 79-1876. Bl ake  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 6th Cir. Certiorari denied. Reported 
below: 615 F. 2d 731.

No 79-1877. Union  Oil  Company  of  Califor nia  v . 
Evanson  et  al . Temp. Emerg. Ct. App. Certiorari denied. 
Reported below: 619 F. 2d 72.
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No. 79-1879. Bohac k  Corp . v . Iowa  Beef  Process ors , 
Inc ., et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 615 F. 2d 777.

No. 79-1882. Boyla n  v . United  State s . C. A. 2d Cir.
Certiorari denied. Reported below: 620 F. 2d 359.

No. 79-1884. Wis consi n  et  al . v . Rees e , Truste e in  
Ban kr uptcy , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 612 F. 2d 963.

No 79-1885. Law  et  al . v . United  State s . C. A. 7th 
Cir. Certiorari denied. Reported below: 614 F. 2d 775.

No. 79-1888. Orion  Researc h  Inc . v . Envir onmen tal  
Prote ction  Agency . C. A. 1st Cir. Certiorari denied. Re-
ported below: 615 F. 2d 551.

No. 79-1893. Freedom  Institu te  of  America  et  al . v . 
New  Jersey . Super. Ct. N. J., App. Div. Certiorari denied.

No. 79-1894. Pagniello  v . New  Jers ey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 79-1897. G. G. S., Inc . v . Linolex  Syste ms , Inc ., 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
618 F. 2d 110.

No. 79-1898. L’Hoste  et  al . v . United  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 609 F. 2d 796.

No. 79-1899. Louis iana  v . Menne . Sup. Ct. La. Cer-
tiorari denied. Reported below: 380 So. 2d 14.

No. 79-1900. Freem an  v . O’Neal  Steel , Inc ., et  al .
C. A. 5th Cir. Certiorari denied. Reported below: 609 
F. 2d 1123.

No. 79-1902. Rosenbaum  v . Commi ssi oner  of  Inte rnal  
Revenue . C. A. 7th Cir. Certiorari denied. Reported be-
low: 618 F. 2d 113.
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No. 79-1903. Beel er  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 305.

No. 79-1905. Sea  Island  Broadcasti ng  Corporation  of  
South  Carolina  v . Federa l  Communicati ons  Commiss ion . 
C. A. D. C. Cir. Certiorari denied. Reported below: 200 
U. S. App. D. C. 187, 627 F. 2d 240.

No. 79-1906. Mayor  of  Baltimore  et  al . v . Barger  
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
616 F. 2d 730.

No. 79-1911. Ruth  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 276 Pa. Super. 631, 424 
A. 2d 544.

No. 79-1912. Fultz  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 622 F. 2d 204.

No. 79-1914. Harbour  v . Harbour . Ct. Civ. App. Tex., 
14th Sup. Jud. Dist. Certiorari denied. Reported below: 
590 S. W. 2d 828.

No. 79-1915. City  of  Cleveland  v . Krupa nsk y , U. S. 
Distr ict  Judge , et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 619 F. 2d 572 and 576.

No. 79-1917. Chapl ain  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 621 F. 2d 1272.

No. 79-1919. Huwaldt  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 622 F. 2d 590.

No. 79-1921. Treasure r , Princ e George ’s County , 
Maryla nd  v . Washington  Nati onal  Arena  Limited  Part -
nership  et  al . Ct. App. Md. Certiorari denied. Reported 
below: 287 Md. 38, 410 A. 2d 1060.

No. 79-1923. Agap ito  et  al . v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 620 F. 2d 324.
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No. 79—1924. Indep endent  Order  of  Foreste rs  v . Bier  
et  al . Super. Ct. Cal., County of Los Angeles. Certiorari 
denied.

No. 79-1925. Mountainee r  Excava tin g  Co., Inc . v . Na -
tional  Labor  Relat ions  Board . C. A. 4th Cir. Certiorari 
denied. Reported below: 618 F. 2d 102.

No. 79-1926. Union  Camp  Corp . v . Seaboar d  Coast  Line  
Rail road  Co . C. A. 5th Cir. Certiorari denied. Reported 
below: 613 F. 2d 604.

No. 79-1927. Franci s  v . United  States ; and
No. 80-292. De Lill o  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 620 F. 2d 939.

No. 79-1928. Tully  Corporation  of  Virgi nia  v . Winter , 
a  minor  by  Winte r . C. A. 7th Cir. Certiorari denied. Re-
ported below: 618 F. 2d 113.

No. 79-1929. Banks  et  ux . v . Phil lip s . Ct. App. N. C. 
Certiorari denied. Reported below: 43 N. C. App. 739, 260 
S. E. 2d 97.

No. 79-1930. Albernaz  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 585 F. 2d 1234.

No. 79-1931. Sander  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 2d 215.

No. 79-1932. Thornton  v . Equifax , Inc . C. A. 8th Cir. 
Certiorari denied. Reported below: 619 F. 2d 700.

No. 79-1933. Wesley  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 614 F. 2d 1297.

No. 79-1934. Daniel s v . Southern  Calif ornia  Rapid  
Trans it  Dis trict  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 615 F. 2d 1367.
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No. 79-1935. Southern  Pacif ic  Transportation  Co . v . 
Bailey  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 613 F. 2d 1385.

No. 79-1936. Mareno , a  minor  by  Mareno  v . Walker  
et  al . C. A. 2d Cir. Certiorari denied.

No. 79-1937. Walnu t  Prope rties , Inc . v . Long  Beach  
City  Council . Ct. App. Cal., 2d App. Dist. Certiorari 
denied. Reported below: 100 Cal. App. 3d 1018, 161 Cal. 
Rptr. 411.

No. 79-1940. U. S. Cable vis ion  Corp . v . National  Labor  
Relations  Board . C. A. 2d Cir. Certiorari denied. Re-
ported below: 614 F. 2d 341.

No. 79-1942. Shaff er  v . Cook , Judge . Sup. Ct. Okla. 
Certiorari denied.

No. 79-1945. Roncketti  et  ux . v . Commis si oner  of  In -
ternal  Revenue . C. A. 3d Cir. Certiorari denied.

No. 79-1947. Schaffan  et  ux. v. Commi ss ioner  of  In -
ternal  Revenue . C. A. 3d Cir. Certiorari denied. Re-
ported below: 614 F. 2d 860.

No. 79-1948. Winnebago  Tribe  of  Nebras ka  v . Ray , 
Distr ict  Engineer , United  Stat es  Army  Corps  of  Engi -
neers , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 621 F. 2d 269.

No. 79-1949. Kain  v . S.S. Vjazm a  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 612 F. 2d 577.

No. 79-1950. Berk , Executrix  v . County  of  Los  An -
gele s et  al . Sup. Ct. Cal. Certiorari denied. Reported 
below: 26 Cal. 3d 201, 605 P. 2d 381.

No. 79-1951. Puckett  v . Pauldi ng  County , Georgia , by  
its  Board  of  Commis sioners . Sup. Ct. Ga. Certiorari de-
nied. Reported below: 245 Ga. 439, 265 S. E. 2d 579.
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No. 79-1954. Thom ps on  v . J. S. Young  Co .; and Thomp -
son  v. Oil , Chemical  & Atomic  Workers  International  
Union , AFL-CIO. C. A. 4th Cir. Certiorari denied. Re-
ported below: 612 F. 2d 1310 (both cases).

No. 79-1955. Hays  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied.

No. 79-1956. Clean  Land  Air  Water  Corp . V- Waste  
Systems , Inc ., et  al . C. A. 5th Cir. Certiorari denied.

No. 79-1957. Pis el  et  ux . v . ITT Continental  Baking  
Co. et  al . Sup. Ct. Ohio. Certiorari denied. Reported 
below: 61 Ohio St. 2d 142, 399 N. E. 2d 1243.

No. 79-1958. Indiana  Refrig erator  Lines , Inc . v . Wis -
consin  Packing  Co ., Inc . C. A. 7th Cir. Certiorari denied. 
Reported below: 618 F. 2d 441.

No. 79-1960. Power s v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. * Reported below: 622 F. 2d 317.

No. 79-1961. Bearce , Admini strat or , et  al . v . Unite d  
Stat es . C. A. 7th Cir. Certiorari denied. Reported below: 
614 F. 2d 556.

No. 79-1962. Murray  v . Unite d  Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 621 F. 2d 1163.

No. 79-1963. Presi dio  Bridge  Co. v. Muskie , Secre tary  
of  State , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 612 F. 2d 578.

No. 79-1965. Count y  of  Los  Angeles  et  al . v . Mar -
shal l , Secretar y  of  Labor , et  al ; and

No. 80-72. Marshall , Secretar y of  Labor , et  al . v . 
Count y  of  Los  Angeles  et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 203 U. S. App. D. C. 185, 631 F. 
2d 767.
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No. 79-1966. Coloni al  Penn  Insurance  Co . v . Shock - 
ley . C. A. 5th Cir. Certiorari denied. Reported below: 
615 F. 2d 233.

No. 79-1968. Gordo n  v . Board  of  Governors  of  Federal  
Reserve  Syste m et  al . C. A. 5th Cir. Certiorari denied.

No. 79-1971. Jacobs en  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 614 F. 2d 292.

No. 79-1973. Molly  Murph y ’s , Inc ., et  al . v . Mast ers . 
C. A. 10th Cir. Certiorari denied.

No. 79-1974. Letts  Industri es , Inc . v . Wiers ema . 
C. A. 7th dr. Certiorari denied. Reported below: 618 F. 2d 
112.

No. 79-1975. Metr opol itan  Schoo l  Dis trict  of  Perry  
Townshi p, Marion  County , Indiana  v . Buckley  et  al .;

No. 79-2001. Bowen , Governor  of  Indiana , et  al . v . 
Buckle y  et  al . ;

No. 79-2067. Metropolitan  School  Dis trict  of  Law -
rence , Warren  and  Wayne  Town ship s , Marion  County , 
India na , et  al . v . Buckley  et  al . ;

No 80-99. School  Town  of  Speedw ay , Indiana , et  al . 
v. Buckley  et  al .;

No. 80-115. Housin g  Authority  of  the  City  of  Indi -
anapol is , Indiana  v . Board  of  School  Commi ss ioners  of  
the  dTY of  India nap olis , Indiana , et  al .; and

No. 80-129. Board  of  School  Commis sioners  of  the  
City  of  Indiana polis , India na , et  al . v . Metrop olitan  
School  Dis trict  of  Perr y Towns hip , Indiana , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 637 
F. 2d 1101.

No. 79-1976. Raymer  v . Doubled ay  & Co., Inc ., et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 615 
F. 2d 241.
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No. 79-1978. Weeren  et  al . v . California . Sup. Ct. 
Cal. Certiorari denied. Reported below: 26 Cal. 3d 654, 
607 P. 2d 1279.

No. 79-1979. Garrahy , Governor  of  Rhode  Island , 
et  al . v. Palmigiano  et  al . C. A. 1st Cir. Certiorari 
denied. Reported below: 616 F. 2d 598.

No. 79-1980. Thomas , dba  J&J Exxon , et  al . v . City  
of  Marietta , Georgia , et  al . Sup. Ct. Ga. Certiorari 
denied. Reported below: 245 Ga. 485, 265 S. E. 2d 775.

No. 79-1981. Arrig ale  et  ux . v . Internati onal  Fidelit y  
Insurance  Co . C. A. 3d Cir. Certiorari denied. Reported 
below: 615 F. 2d 1353.

No. 79-1982. Fulcher  v . United  State s . C. A. D. C. 
Cir. Certiorari denied. Reported below: 200 U. S. App. 
D. C. 121, 626 F. 2d 985.

No. 79-1983. Local  13889, United  Stee lwo rker s of  
Ameri ca  v . Smith  et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 619 F. 2d 1229.

No. 79-1985. Jourdai n  et  ux . v . Commi ss ioner  of  In -
ternal  Revenue . C. A. 8th Cir. Certiorari denied. Re-
ported below: 617 F. 2d 507.

No. 79-1986. Applema n  et  al . v . Beach , Assess or  of  
Bernalillo  County , et  al . Sup. Ct. N. M. Certiorari 
denied. Reported below: 94 N. M. 237, 608 P. 2d 1119.

No. 79-1987. Yiamouyiannis  v . Consumer s Union  of  
the  United  Stat es , Inc . C. A. 2d Cir. Certiorari denied. 
Reported below: 619 F. 2d 932.

No. 79-1990. Archer  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 49 N. Y. 2d 978, 406 
N. E. 2d 804.
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No. 79-1991. Lowen schus s v . Bluhdorn  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 613 F. 2d 18.

No. 79-1992. La Velle  v . Workers ’ Compensation  Ap-
pe als  Board  of  Califor nia  et  al . Ct. App. Cal., 1st App. 
Dist. Certiorari denied.

No. 79-1993. Horak  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 625 F. 2d 767.

No. 79-1994. Balano  v . United  States . C. A. 10th dr. 
Certiorari denied. Reported below: 618 F. 2d 624.

No. 79-1999. Franklin  Proper ty  Co., dba  Hilton  Inn  
v. National  Labor  Relati ons  Board  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 617 F. 2d 447.

No. 79-2000. Cohen  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 489 Pa. 167, 413 A. 2d 
1066.

No. 79-2002. Konski  Engi nee rs , P. C., et  al . v . Levit t , 
Compt rol ler  of  New  York , et  al . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 49 N. Y. 2d 850, 404 N. E. 
2d 1337.

No. 79-2005. Sharrow  v . Holtz man . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 614 F. 2d 1290.

No. 79-2007. Williams  v . Internati onal  Ass ociation  
of  Machi nis ts  & Aerospac e  Workers  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 617 F. 2d 441.

No. 79-2008. Santa  Fe Land  Improveme nt  Co . v . City  
of  Berkel ey  et  al . Sup. Ct. Cal. Certiorari denied. Re-
ported below: 26 Cal. 3d 515, 606 P. 2d 362.

No. 79-2011. Ellis  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 617 F. 2d 604.
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No. 79-2012. Galla gher  v . Chrysle r  Corp . C. A. 6th 
Cir. Certiorari denied. Reported below: 613 F. 2d 167.

No. 79-2013. Angri st  v . United  State s ; and
No. 79-2017. Wexle r  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 621 F. 2d 1218.

No. 79-2015. Thomas  et  al . v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 617 F. 2d 436.

No. 79-2020. Hammet t  v . Rockwell  Internati onal  
Corp , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 614 F. 2d 1295.

No. 79-2021. Strand  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 617 F. 2d 571.

No. 79-2022. Buche r  et  al . v . Shumway  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 622 F. 2d 572.

No. 79-2023. Patino  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 208.

No. 79-2024. Urbatec  v . Yuma  County , Arizona . C. A. 
9th Cir. Certiorari denied. Reported below: 614 F. 2d 1216.

No. 79-2025. Sterr itt  Trucking , Inc ., et  al . v . Na -
tional  Labor  Relati ons  Board . C. A. 2d Cir. Certiorari 
denied.

No. 79-2027. Anderson , Legal  Repre sent ative  of  An -
ders on ’s  Estate , et  al . v . Commis si oner  of  Internal  Reve -
nue . C. A. 5th Cir. Certiorari denied. Reported below: 
614 F. 2d 535.

No. 79-2029. Hoehling  v . Univers al  City  Studi os , Inc ., 
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
618 F. 2d 972.

No. 79-2031. Insurance  Company  of  North  Ameri ca  
v. Poyner  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 618 F. 2d 1186.
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No. 79-2035. Alle n  v . Alaba ma . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 380 So. 2d 313.

No. 79-2036. Farri  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 622 F. 2d 579.

No. 79-2037. Miss ouri  v . Nati onal  Organizat ion  for  
Women , Inc . C. A. 8th Cir. Certiorari denied. Reported 
below: 620 F. 2d 1301.

No. 79-2038. Kimbrough  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 78 Ill. App. 3d 
1200, 406 N. E. 2d 1161.

No. 79-2039. Casa ss a  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 49 N, Y. 2d 668, 404 
N. E. 2d 1310.

No. 79-2042. Bronst ein  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 623 F. 2d 1327.

No. 79-2043. Wiggines s , Inc ., et  al . v . Fruchtma n , 
Commiss ioner , Department  of  Buildi ngs  of  New  York  
City , et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 628 F. 2d 1346.

No. 79-2046. Dazet  v . Louisiana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 378 So. 2d 1369.

No. 79-2047. Simm ons  v . Iowa  et  al . Sup. Ct. Iowa. 
Certiorari denied. Reported below: 290 N. W. 2d 589.

No. 79-2048. Dykstra  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 622 F. 2d 595.

No. 79-2050. Chrome  Plate , Inc . v . United  Stat es . 
C. A. 5th Cir. Certiorari denied. Reported below: 614 
F. 2d 990.

No. 79-2052. Smith  v . Georg ia . Ct. App. Ga. Certio-
rari denied. Reported below: 154 Ga. App. 190, 267 S. E. 2d 
826.
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No. 79-2053. Sinn  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 622 F. 2d 415.

No. 79-2055. Mazur  v . Penns ylvan ia  et  al . C. A. 3d 
Cir. Certiorari before judgment denied.

No. 79-2057. Powell  v . Nigro . C. A. D. C. Cir. Cer-
tiorari denied.

No. 79-2058. Silvernai l  v . Washi ngton . Ct. App. 
Wash. Certiorari denied. Reported below: 25 Wash. App. 
185, 605 P. 2d 1279.

No. 79-2061. Alsobr ook  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 620 F. 2d 139.

No. 79-2063. Mc Ilroy  et  al ., Executors  v . Arkans as  
et  al . Sup. Ct. Ark. Certiorari denied. Reported below: 
268 Ark. 227, 595 S. W. 2d 659.

No. 79-2069. Bulgier  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 2d 472.

No. 79-2070. 0.086 Acres  of  Land  et  al . v . Department  
of  Transp ortation  of  Georg ia . Ct. App. Ga. Certiorari 
denied. Reported below: 154 Ga. App. 118, 267 S. E. 2d 651.

No. 79-2071. Scott  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 2d 918.

No. 79-2072. Will iams  et  ux . v . New  York  State  
High er  Education  Services  Corp . C. A. 2d Cir. Certio-
rari denied. Reported below: 619 F. 2d 216.

No. 79-2073. Behlin g  et  al . v . Schmidt  et  al ., dba  
Brow n  Deer  Develop ment  Co . Sup. Ct. Wis. Certiorari 
denied. Reported below: 95 Wis. 2d 731, 291 N. W. 2d 581.

No. 79-2074. Alle n  v . Alaba ma . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 382 So. 2d 11.
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No. 79-2075. Wise  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 79-2076. Young  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 618 F. 2d 1281.

No. 79-2077. New  York  Water  Service  Corp . v . Publi c  
Service  Comm is si on  of  New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 49 N. Y. 2d 706, 405 N. E. 
2d 710.

No. 79-2079. Burgess  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 305.

No. 79-2081. Inendino  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 622 F. 2d 592.

No. 79-2082. Annicar o  v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 375 So. 2d 
860.

No. 79-2083. United  Steelworkers  of  Ameri ca  et  al . 
v. Homer  D. Brons on  Co . C. A. 2d Cir. Certiorari denied. 
Reported below: 614 F. 2d 1287.

No. 79-2084. San  Antoni o Portland  Cement  Co . v . 
National  Labor  Relations  Board  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 611 F. 2d 1148.

No. 79-6083. Mc Cowa n v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Reported below: 226 Kan. 752, 602 P. 2d 
1363.

No. 79-6236. Goddard  v . Vaughn , Correc tional  Super -
intende nt . C. A. 3d Cir. Certiorari denied. Reported be-
low 614 F. 2d 929.

No. 79-6267. De Witt  v . Iowa . Sup. Ct. Iowa. Certio-
rari denied. Reported below: 286 N. W. 2d 379.
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No. 79-6285. Hudso n v . Maryland . Ct. App. Md. 
Certiorari denied. Reported below: 286 Md. 569, 409 A. 2d 
692.

No. 79-6321. Brown  v . Mitchel l , Warden . Sup. Ct. 
Va. Certiorari denied. Reported below: 220 Va. Ixviii.

No. 79-6322. Mitche ll  v . Tennes se e . Sup. Ct. Tenn. 
Certiorari denied. Reported below: 593 S. W. 2d 280.

No. 79-6325. Cooper  v . Calif ornia . Sup. Ct. Cal. Cer-
tiorari denied.

No. 79-6331. Saunde rs  v . Delawa re . Sup. Ct. Del. 
Certiorari denied. Reported below: 401 A. 2d 629.

No. 79-6348. Lowe ry  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 612 F. 2d 584.

No. 79-6365. Blades  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 619 P. 2d 875.

No. 79-6372. White  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 377 So. 2d 1149.

No. 79-6373. Raglan d  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 612 F. 2d 584.

No. 79-6380. Inorio  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 622 F. 2d 576.

No. 79-6384. De Benedict is  et  al . v . Florida . Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below: 
370 So. 2d 37.

No. 79-6385. Stalli ngs  v . Kentucky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 592 S. W. 2d 465.

No. 79-6387. Cohen  v . Unit ed  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 617 F. 2d 56.
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No. 79-6396. Flynn  v . Wiscons in . Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 92 Wis. 2d 427, 285 N. W. 
2d 710.

No. 79-6403. Lapa  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 79-6407. Ganey  v . Edwa rds  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 609 F. 2d 507.

No. 79-6410. James  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 614 F. 2d 777.

No. 79-6434. Phelps  v . Georgi a . Sup. Ct. Ga. Certio-
rari denied. Reported below: 245 Ga. 338, 265 S. E..2d 53.

No. 79-6447. Holmes  v . United  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 79-6448. Mars hall  v . Florida . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 372 So. 2d 
477.

No. 79-6449. Montigue  v . Oregon . Sup. Ct. Ore. Cer-
tiorari denied. Reported below: 288 Ore. 359, 605 P. 2d 656.

No. 79-6453. Mc Gill  v . United  Stat es . C. A. 9th dr. 
Certiorari denied. Reported below: 612 F. 2d 584.

No. 79-6454. Strum  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 617 F. 2d 604.

No. 79-6456. Parton  v . Wyrick , Warden , et  al . C. A. 
8th dr. Certiorari denied. Reported below: 614 F. 2d 154.

No. 79-6458. Johnson  v . City  of  Birmingham , Ala -
bama . Ct. dim. App. Ala. Certiorari denied.

No. 79-6460. Jordan , aka  Adams  v . Oregon . Sup. Ct. 
Ore. Certiorari denied. Reported below: 288 Ore. 391, 605 
P. 2d 646.
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No. 79-6467. Willis  et  al . v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 617 F. 2d 604.

No. 79-6472. Jones  v . Illino is . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 75 Ill. App. 3d 945, 393 
N. E. 2d 1372.

No. 79-6474. Black  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 609 F. 2d 1330.

No. 79-6477. Clark  v . Mis souri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 592 S. W. 2d 709.

No. 79-6481. Feist man  et  ux . v . Commis si oner  of  In -
ternal  Revenue . C. A. 9th Cir. Certiorari denied. Re-
ported below: 614 F. 2d 776.

No. 79-6482. Britt  et  al . v . Georg ia . Ct. App. Ga. 
Certiorari denied. Reported below: 152 Ga. App. 695, 263 
S. E. 2d 691.

No. 79-6484. Caro -Carvaja l  v . Unite d States . C. A. 
2d Cir. Certiorari denied. Reported below: 622 F. 2d 576.

No. 79-6499. Eaker  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 380 So. 2d 19.

No. 79-6500. Warren  v . Govern ment  National  Mort -
gage  Assn , et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 611 F. 2d 1229.

No. 79-6506. Covino  v . Morris , Warden , et  al . C. A. 
9th Cir. Certiorari denied.

No. 79-6507. Marti novs ky  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 618 F. 2d 118.

No. 79-6515. Masters  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 612 F. 2d 1117.
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No. 79-6516. Caden a  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 
611 F. 2d 1385.

No. 79-6517. Diaz  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 75 Ill. App. 3d 387, 394 
N. E. 2d 465.

No. 79-6520. Green  v . Indiana . Ct. App. Ind. Cer-
tiorari denied. Reported below: — Ind. App. —, 390 
N. E. 2d 1087.

No. 79-6521. Madrid  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 595 S. W. 2d 106.

No. 79-6522. Ortego  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 382 So. 2d 921.

No. 79-6524. Gentry  v . Smith , Ref ormatory  Superi n -
tendent . C. A. 6th Cir. Certiorari denied. Reported be-
low: 612 F. 2d 580.

No. 79-6525. Ceball o  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 380 So. 2d 626.

No. 79-6526. Latham  v . Harris , Correctional  Supe rin -
tendent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 620 F. 2d 285.

No. 79-6529. Cox v. Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 79-6530. Harris  v . Estelle , Corrections  Direc tor .
C. A. 5th Cir. Certiorari denied.

No. 79-6533. Huang  v . Rosen  et  al . Ct. App. D. C. 
Certiorari denied.

No. 79-6534. Pust elni k  v . Cannonito  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 618 F. 2d 111.
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No. 79-6535. Withe rs  v . Levin e , Correction  Commi s -
si oner , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 615 F. 2d 158.

No. 79-6536. Young  v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied. Reported below: 82 N. J. 292, 412 A. 2d 
798.

No. 79-6541. Smith  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 
72 App. Div. 2d 636, 421 N. Y. S. 2d 144.

No. 79-6542. O’Hern  v . Chicag o  Typographical  Union  
No. 16 et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 605 F. 2d 559.

No. 79-6543. Le Blanc  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 612 F. 2d 1012.

No. 79-6544. Smith  v . Cox , Correctional  Superi ntend -
ent . C. A. 4th Cir. Certiorari denied. Reported below: 
612 F. 2d 1310.

No. 79-6545. Gordo n  v . Redma n , Corre ction al  Super -
inte nden t , et  al . C. A. 3d Cir. Certiorari denied.

No. 79-6548. Hall , Administ ratrix  v . Paramoun t  Pic -
tures  Corp , et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 197 U. S. App. D. C. 180, 607 F. 2d 494.

No. 79-6549. Will iams  v . Unite d  Stat es . C. A. 5th Cir.
Certiorari denied. Reported below: 613 F. 2d 573.

No. 79-6550. Moses  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 245 Ga. 180, 263 S. E. 2d 916.

No. 79-6552. Ali  v . United  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 620 F. 2d 305.

No. 79-6553. Mars  v . Unit ed  States . C. A. 6th Cir.
Certiorari denied. Reported below: 615 F. 2d 704.
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No. 79-6554. Lopez  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1363.

No 79-6555. Cloudy  v . Reardon . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 614 F. 2d 774.

No. 79-6556. Crawf ord  v . Egeler , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 617 F. 2d 602.

No. 79-6557. Phipp s  v . Rogers , Sheri ff . C. A. 5th Cir.
Certiorari denied. Reported below: 612 F. 2d 578.

No. 79-6559. Berr y  v . Robins on  et  al . C. A. 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 95.

No. 79-6560. Gow v. County  of  Dade . Dist. Ct. App.
Fla., 3d Dist. Certiorari denied. Reported below: 371 So. 
2d 493.

No. 79-6561. Long  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 44 Md. App. 757.

No. 79-6562. Kulw iec  v . Air  Line  Pilots  Assn . C. A. 
2d Cir. Certiorari denied. Reported below: 614 F. 2d 1288.

No. 79-6563. Daigle  v . Hawa ii . Sup. Ct. Haw. Cer-
tiorari denied.

No. 79-6564. Lard  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 79-6565. Philli ps  v . Unit ed  States . Ct. App. D. C. 
Certiorari denied.

No. 79-6566. Felton  v . Harris , Correcti onal  Superin -
tendent . C. A. 2d Cir. Certiorari denied.

No 79—6568. Scott  v . Warden , Maryla nd  Peniten tiary . 
Ct. Sp. App. Md. Certiorari denied.
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No. 79-6569. Carea ga  v . James , Judge , et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 616 F. 2d 1062.

No. 79-6571. Muhammad  v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 611 F. 2d 375.

No. 79-6573. Boag  v . Cardwel l , Warden . C. A. 9th Cir. 
Certiorari denied.

No. 79-6575. Robinson  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 306.

No. 79-6577. Auzenne  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 380 So. 2d 626.

No. 79-6578. Farmer  v . California . Ct. App. Cal., 5th 
App. Dist. Certiorari denied.

No. 79-6579. Matthews  v . Unit ed  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 620 F. 2d 288.

No. 79-6582. Gabaldon  v . Romero , Warden , et  al . ; and 
Cordova  et  al . v . Romero , Warden , et  al . C. A. 10th Cir. 
Certiorari denied. Reported below: 614 F. 2d 1267 (second 
case).

No. 79-6586. Daniels  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Reported below: 61 Ohio St. 2d 220, 400 
N. E. 2d 399.

No. 79-6589. King  v . Morley , Judge . Sup. Ct. Ohio. 
Certiorari denied.

No. 79-6590. Amar  v . Calif ornia ; and
No. 79-6591. Amar  v . Calif ornia . Ct. App. Cal., 4th 

App. Dist. Certiorari denied.

No. 79-6593. Harm an  v . Ware , Sherif f . C. A. 4th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1357.

No. 79-6595. Ward  v . United  States . C. A. 8th dr. 
Certiorari denied. Reported below: 622 F. 2d 298.

338-282 0 - 82 - 55 : QL 3
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No. 79-6597. Lavonte  v . Harber  et  ux . Ct. App. Ore. 
Certiorari denied.

No. 79-6600. Blackmo n v . Wainw right , Secretary , 
Department  of  Offe nder  Rehabili tation  of  Florida . 
C. A. 5th Cir. Certiorari denied. Reported below: 608 F. 2d 
183.

No. 79-6606. Pratt  v . Parratt , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 615 F. 2d 486.

No. 79-6607. Thomas  v . Ohio * Sup. Ct. Ohio. Certio-
rari denied. Reported below: 61 Ohio St. 2d 254, 400 N. E. 
2d 897.

No. 79-6613. Gruzen  v . Arkan sas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 267 Ark. 380, 591 S. W. 2d 
342.

No. 79-6616. Hoff  v . New  Jersey . Sup. Ct. N. J. Cer-
tiorari denied. Reported below: 81 N. J. 401, 408 A. 2d 795.

No. 79-6617. Lane  et  al . v . Ahumada . Sup. Ct. Miss. 
Certiorari denied. Reported below: 381 So. 2d 147.

No. 79-6620. Maxfill  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 79-6621. Steve ns  v . Kirkpatrick . C. A. 4th Cir. 
Certiorari denied. Reported below: 618 F. 2d 100.

No. 79-6622. Puryear  v . Este lle , Corrections  Dire c -
tor . C. A. 5th Cir. Certiorari denied.

No. 79-6623. Steelman  v . Bray , Sherif f . C. A. 10th 
Cir. Certiorari denied.

No. 79-6627. Tarkowski  v . Illi nois  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 618 F. 2d 112.

No. 79-6628. Tarkowski  v . County  of  Lake  et  al . 
C. A. 7th Cir. Reported below: 618 F. 2d 114.
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No. 79-6631. Gleas on  v . Wyse , Youth  Cente r  Super -
inten dent , et  al . C. A. 1st Cir. Certiorari denied.

No. 79-6632. Amato  v . Unite d  States . C. A. 3d Cir.
Certiorari denied. Reported below: 620 F. 2d 290.

No. 79-6633. Mathis  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 242 Ga. 761, 251 S. E. 2d 305.

No. 79-6635. Ross v. Fairfa x County  Governm ent  
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
618 F. 2d 103.

No. 79-6638. Young , aka  Cloudy  v . Sydow , Captain , 
India na  State  Pris on . C. A. 7th Cir. Certiorari denied. 
Reported below: 622 F. 2d 590.

No. 79-6640. Rahman , aka  Mc Gee  v . Koehl er , War -
den . C. A. 6th Cir. Certiorari denied.

No. 79-6641. Corbett  v . Bordenkirche r , Penite ntiary  
Superi ntendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 615 F. 2d 722.

No. 79-6642. Mc Kinley  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 73 Ill. App. 3d 
1107, 395 N. E. 2d 1246.

No. 79-6643. Finkle y  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-6644. Carte  v . Perini , Correc tional  Superi n -
tendent . C. A. 6th Cir. Certiorari denied.

No. 79-6645. Johnso n  v . Nunes  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 627 F. 2d 1087.

No. 79-6647. Mc Farland  v . Iow a . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 287 N. W. 2d 162.

No. 79-6649. Colombani  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 628 F. 2d 1346.
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No. 79-6650. Skid more  v . Cons olida ted  Rail  Corp , 
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
619 F. 2d 157.

No. 79-6651. Cald we ll  et  al . v . Henders on , Regional  
Direc tor , Bureau  of  Prisons , et  al . C. A. 7th Cir. Cer-
tiorari denied.

No. 79-6653. White  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 306.

No. 79-6654. Mc Ilvain  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 79-6655. Hanson  et  al . v . United  State s . C. A. 
8th Cir. Certiorari denied. Reported below: 618 F. 2d 
1261.

No. 79-6656. Corsani  v . Sena , Judge , et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 622 F. 2d 572.

No. 79-6657. Mejia  v . New  York  Sheraton  Hotel .
C. A. 2d Cir. Certiorari denied.

No. 79-6658. Neal  v . Unit ed  State s . C. A. 6th Cir.
Certiorari denied. Reported below: 620 F. 2d 305.

No. 79-6659. Faust  v . Watkins  et  al . C. A. 4th Cir.
Certiorari denied. Reported below: 615 F. 2d 1356.

No. 79-6660. Money  v . United  Stat es . C. A. 9th Cir.
Certiorari denied. Reported below: 620 F. 2d 311.

No. 79-6661. Opack i v . United  Stat es . C. A. 6th Cir.
Certiorari denied. Reported below: 620 F. 2d 305.

No. 79-6662. Varga s v . United  States . C. A. 2d Cir.
Certiorari denied. Reported below: 621 F. 2d 54.

No. 79-6664. Alfo rd  v . Cent ral  Intelligen ce  Agenc y .
C. A. 5th Cir. Certiorari denied. Reported below: 610 
F. 2d 348.
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No. 79-6665. DiSanto  v , Mass achus etts . Ct. App. 
Mass. Certiorari denied. Reported below: 8 Mass. App. 
694, 397 N. E. 2d 672.

No. 79-6666. Ciarcia  et  al . v . Thomas , U. S. Distri ct  
Judge . C. A. 6th Cir. Certiorari denied.

No. 79-6667. O’Dillon  v . Georg ia . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 245 Ga. 342, 265 S. E. 2d 
18.

No. 79-6668. Birt  v . Hopp er , Warden . Sup. Ct. Ga. 
Certiorari denied. Reported below: 245 Ga. 221, 265 S. E. 2d 
276.

No. 79-6670. Ford  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 620 F. 2d 290.

No. 79-6671. Goodman  et  al . v . United  Stat es . C. A. 
4th Cir. Certiorari denied. Reported below: 622 F. 2d 587.

No. 79-6675. Boyd  v . United  Stat es . C. A. 6th Cir.
Certiorari denied. Reported below: 620 F. 2d 129.

No. 79-6676. Sullivan  v . Estel le , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 
617 F. 2d 294.

No. 79-6677. Pappas  v . United  States . C. A. 6th Cir.
Certiorari denied. Reported below: 620 F. 2d 306.

No. 79-6679. Mc Call  v . Ohio . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 79-6680. Lebedun  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1358.

No. 79-6681. Morton  v . Stynchcombe , Sheri ff , et  al .
C. A. 5th Cir. Certiorari denied. Reported below: 614 
F. 2d 292.
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No. 79-6683. Powell  v . Boozer , Acting  Regional  Ad -
mini strator , Unite d  State s Departme nt  of  Agriculture , 
et  al . C. A. 9th Cir. Certiorari before judgment denied.

No. 79-6684. Thiel  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 619 F. 2d 778.

No. 79-6685. Roe  v . Unite d States  Attor ney  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 618 F. 2d 
980.

No. 79-6686. Bolden  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 380 So. 2d 40.

No. 79-6687. Tarkows ki  v . Rober t  Bartl ett  Realty  
Co . et  al . C. A. 7th Cir. Certiorari denied. Reported be-
low: 618 F. 2d 109.

No. 79-6690. Rosado  et  al . v . Civiletti , Attorney  Gen -
eral , et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 621 F. 2d 1179.

No. 79-6691. Thomp son  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 594 S. W. 2d 456.

No. 79-6692. Romero  v . Unite d  Stat es . C. A. 4th Cir.
Certiorari denied. Reported below: 610 F. 2d 814.

No. 79-6693. Rideout  v . Unite d  State s ; and
No. 80-7. Jabara  v . Unite d States . C. A. 9th Cir. 

Certiorari denied. Reported below: 618 F. 2d 1319.

No. 79-6694. Escal ante  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 637 F. 2d 1197.

No. 79-6695. Carter  v . Thomas . C. A. 5th Cir. Cer-
tiorari denied.

No. 79-6696. Harbolt  v . Departme nt  of  State  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 616 
F. 2d 772.
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No. 79-6697. Ande rs on  v . Mitchell  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 618 F. 2d 95.

No. 79-6698. Frazie r  v . Pennsy lvani a . Sup. Ct. Pa. 
Certiorari denied.

No. 79-6700. Montgomery  v . Bordenkirche r , Peniten -
tiary  Sup erint ende nt . C. A. 6th Cir. Certiorari denied. 
Reported below: 620 F. 2d 127.

No. 79-6701. Hook  v . New  York  et  al . C. A. 2d Cir.
Certiorari denied. Reported below: 620 F. 2d 285.

No. 79-6702. Ramos  v . New  York . App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
73 App. Div. 2d 1065, 423 N. Y. S. 2d 974.

No. 79-6703. Crooker  v . Unite d  States . C. A. 1st Cir.
Certiorari denied. Reported below: 620 F. 2d 313.

No. 79-6707. Boggs  v . Unite d  States . C. A. 5th Cir.
Certiorari denied. Reported below: 612 F. 2d 991.

No. 79-6708. Josep h v . Governme nt  of  the  Virgin  
Isl ands . C. A. 3d Cir. Certiorari denied. Reported be-
low: 612 F. 2d 572.

No. 79-6709. Alli son  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 616 F. 2d 779.

No. 79-6710. O’Brien  v . Pennsylvania . Sup. Ct. Pa.
Certiorari denied.

No. 79-6711. Thiess  v . Franklin  Squar e  Hospital , Inc ., 
et  al . Ct. Sp. App. Md. Certiorari denied. Reported 
below: 44 Md. App. 761.

No. 79-6712. Willi ams  v . Unite d  Stat es . C. A. 5th Cir.
Certiorari denied. Reported below: 616 F. 2d 759.

No. 79-6713. Jeff ers on  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 379 So. 2d 1389.
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No. 79-6714. Helton  v . Moore , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 617 F. 2d 603.

No. 79-6717. Mc Cormick  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 620 F. 2d 295.

No. 79-6718. Big  Day  v . Unit ed  Stat es . C. A. 8th Cir. 
Certiorari denied.

No. 79-6720. Gaminee  et  al . v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 620 F. 2d 311.

No. 79-6721. Sheehy  et  al . v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 618 F. 2d 1234.

No. 79-6722. Cerbo  v . Fauver , Corre ctio ns  Commi s -
si oner , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 616 F. 2d 714.

No. 79-6723. Longo ria  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 2d 66.

No. 79-6725. Silva  v . New  York  State  Department  of  
Agricul ture  and  Markets  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 614 F. 2d 1290.

No. 79-6726. Carter  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 621 F. 2d 238.

No. 79-6727. Kulw iec  v . United  Air  Lines , Inc . C. A. 
2d Cir. Certiorari denied. Reported below: 622 F. 2d 574.

No. 79-6728. Rodriguez  v . New  York . App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Certiorari denied. Reported 
below: 72 App. Div. 2d 671, 422 N. Y. S. 2d 272.

No. 79-6729. Will iams  v . Tallahassee  Motors , Inc . 
C. A. 5th Cir. Certiorari denied. Reported below: 607 F. 
2d 689.

No. 79-6730. Scott  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 592 S. W. 2d 644.
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No. 79-6732. Ingram  v . Unite d  States ; and
No. 80-5077. Porter  v . Unite d  Stat es . C. A. 4th Cir. 

Certiorari denied. Reported below: 622 F. 2d 588.

No. 79-6733. Tiller  v . Carter  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 618 F. 2d 105.

No. 79-6734. Lee  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied.

No. 79-6735. Layto n  v . Phend , Reform atory  Superi n -
tendent . C. A. 7th Cir. 'Certiorari denied. Reported be-
low: 622 F. 2d 592.

No. 79-6736. English  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 620 F. 2d 150.

No. 79-6737. Hawki ns  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 618 F. 2d 117.

No. 79-6738. White  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 621 F. 2d 940.

No. 79-6739. Knott  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 379 So. 2d 1064.

No. 79-6741. Caraballo  v . New  York . Sup. Ct. N. Y., 
Kings County. Certiorari denied.

No. 79-6744. Garret t  v . Hutto , Correcti ons  Director . 
Sup. Ct. Va. Certiorari denied.

No. 79-6746. Eaker  v . California . Ct. App. Cal., 1st 
App. Dist. Certiorari denied. Reported below: 100 Cal. 
App. 3d 1007, 161 Cal. Rptr. 417.

No. 79-6747. White  v . United  States  Distr ict  Court  
for  the  Easte rn  Distr ict  of  Michi gan . C. A. 6th Cir. 
Certiorari denied.
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No. 79-6750. Harry man  v . Estelle , Correcti ons  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 
616 F. 2d 870.

No. 79-6753. Ross v. Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 598 S. W. 2d 885.

No. 79-6754. Ahmeti  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 206.

No. 79-6755. Shabazz , aka  Phillip s  v . Willi ams  et  al . 
Sup. Ct. Okla. Certiorari denied. Reported below: 608 
P. 2d 1131.

No. 79-6756. Lebel  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 622 F. 2d 1054.

No. 79-6757. Rucker  v . Fickas  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1108.

No. 79-6758. Lumber t  v . California . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 79-6759. Lantzy  v . Howard . C. A. 3d Cir. Cer-
tiorari denied.

No. 79-6760. Mirel es  v . Illinoi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 79 Ill. App. 3d 
173, 398 N. E. 2d 150.

No. 79-6762. Bib ’le  v . State  Bar  of  Calif ornia  et  al . 
Sup. Ct. Cal. Certiorari denied. Reported below: 26 Cal. 
3d 548, 606 P. 2d 733.

No. 79-6763. Mouto n  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 617 F. 2d 1379.

No. 79-6764. Day  v . New  Mexico . Sup. Ct. N. M. Cer-
tiorari denied. Reported below: 94 N. M. 753, 617 P. 2d 
142.
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No. 79-6767. Davis  v . Stephe nson  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 620 F. 2d 293.

No. 79-6768. Carter  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 
73 App. Div. 2d 953, 424 N. Y. S. 2d 15.

No. 79-6769. Little  v . Georgi a . Ct. App. Ga. Certio-
rari denied. Reported below: 153 Ga. App. 574, 266 S. E. 
2d 265.

No. 79-6771. Scotland  v . Government  of  the  Virgi n  
Isl ands . C. A. 3d Cir. Certiorari denied. Reported below: 
622 F. 2d 578.

No. 79-6772. Clugs ton  et  al . v . Michigan  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 617 F. 2d 602.

No. 79-6773. Artuso  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 618 F. 2d 192.

No. 79-6774. Yagy  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 628 F. 2d 1346.

No. 79-6775. Rudd  v . Unite d States . C. A. 5th Cir.
Certiorari denied. Reported below: 618 F. 2d 783.

No. 79-6776. Zamorsky  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied. Reported below: 82 N. J. 287, 412 A. 2d 
793.

No. 79-6778. Belt on  v . Pilvax  Printi ng  Corp , et  al . 
Ct. App. N. Y. Certiorari denied. Reported below: 49 
N. Y. 2d 830, 404 N. E. 2d 1335.

No. 79-6780. Lee  v . et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 617 F. 2d 320.

No. 79-6783. Payne  v . Ohio . Ct. App. Ohio, Franklin 
County. Certiorari denied.
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No. 79-6784. Canady  v . United  States  C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 2d 694.

No. 79-6785. Prate r  v . Brown . C. A. 9th Cir. Cer-
tiorari denied.

No. 79-6786. Wells  v . Southern  Airways , Inc ., et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 616 
F. 2d 107.

No. 79-6787. Sanchez -Jarami llo  v . United  Stat es . 
C. A. 7th Cir. Certiorari denied. Reported below: 637 F. 2d 
1094.

No. 79-6788. Easton  v . Oregon  State  Bar . Sup. Ct. 
Ore. Certiorari denied. Reported below: 289 Ore. 99, 610 
P. 2d 270.

No. 79-6789. Smallw ood  v . Delawar e . Sup. Ct. Del. 
Certiorari denied. Reported below: 414 A. 2d 822.

No. 79-6790. Arthur  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 488 Pa. 262, 412 A. 2d 
498.

No. 79-6791. Parsley  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: ---- Ind.----- , 401 N. E. 2d 
1360.

No. 79-6792. Tarko  v . Buchanan , dba  Arnold  A. Sem - 
ler , Inc . C. A. 7th Cir. Certiorari denied. Reported be-
low: 618 F. 2d 111.

No. 79-6793. Davidson  v . Wilkins on , Warde n , et  al .
C. A. 7th Cir. Certiorari denied. Reported below: 618 
F. 2d 1215.

No. 79-6795. Dutt  v . Alaba ma  State  Univers ity  et  al .
C. A. 5th Cir. Certiorari denied. Reported below: 614 
F. 2d 1295.
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No. 79-6796. Nabors  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 305.

No. 79-6797. Griffi n  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 617 F. 2d 1342.

No. 79-6800. Will iams  v . Maryla nd . C. A. 4th Cir. 
Certiorari denied. Reported below: 618 F. 2d 107.

No. 79-6802. Watts  v . Harris , Secretar y of  Health  
and  Human  Servi ces . C. A. 5th Cir. Certiorari denied. 
Reported below: 614 F. 2d 515.

No. 79-6803. Padget t  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 619 F. 2d 783.

No. 79-6805. Navarro -Salazar  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 620 F. 2d 311.

No. 79-6807. Parisie  v . Irving , Direct or , Illino is  Pris -
oner  Revi ew  Board , et  al . C. A. 7th Cir. Certiorari 
denied.

No. 79-6808. Boyd  v . Smith , Correction al  Superi n -
tendent . C. A. 2d Cir. Certiorari denied.

No. 79-6810. Piggie  v. United  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 622 F. 2d 486.

No. 79-6811. Jaffe r  v . Dieffe nderfer , Dade  County  
Elect ions  Super visor , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 612 F. 2d 577.

No. 79-6812. Martin  v . Estel le , Correcti ons  Dire c -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 
616 F. 2d 566.

No. 79-6813. Hami i/ton  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 79-6814. Lupo  v . Henders on , Warden . C. A. 2d 
Cir. Certiorari denied.
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No. 79-6815. Austi n  v . Wooda rd  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 622 F. 2d 581.

No. 79-6816. Ventura  v . Cupp , Peni ten tia ry  Superi n -
tendent . Sup. Ct. Ore. Certiorari denied. Reported be-
low: 289 Ore. 45; and 289 Ore. 135, 610 P. 2d 1232.

No. 79-6817. Hernandez -Rojas  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 617 F. 2d 533.

No 79-6818. Smith  v . Ass ignme nt  Off ice  of  Mont -
gomery  County  Circui t  Court  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 622 F. 2d 586.

No. 79-6819. Rigdon  v . Russ ell  Anaconda  Aluminum  
Co. ET AL. Sup. Ct. Miss. Certiorari denied. Reported be-

low: 381 So. 2d 983.
No. 79-6821. Horton , aka  Bynum  v . Unit ed  States . 

C. A. 3d Cir. Certiorari denied. Reported below: 622 F. 2d 

580.
No. 79-6822. Pinso n  v . Mayw ebb  Hosiery  Mills  et  al . 

Sup. Ct. Miss. Certiorari denied. Reported below: 380 

So. 2d 244.
No. 79-6823. Wilson  v . United  State s . C. A. 8th Cir. 

Certiorari denied. Reported below: 621 F. 2d 927.

No. 79-6824. Willis  v . United  Stat es . Ct. Cl. Certio-
rari denied. Reported below: 224 Ct. Cl. 628, 650 F. 2d 287.

No 79-6827 Holle y  v . County  of  Los  Angeles , Cali -
fornia , et  AL*. Ct. App. Cal., 2d App. Dist. Certiorari 
denied. Reported below: 102 Cal. App. 3d 926, 162 Cal. 

Rptr. 636.
No. 79-6828. Mains  v . Butterwor th  et  al . C. A. 1st 

Cir. Certiorari denied. Reported below: 619 F. 2d 83.
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No. 79-6831. Hunte r  v . Wainwright , Secretary , De -
partme nt  of  Offe nder  Rehabi litati on  of  Florida . C. A. 
5th Cir. Certiorari denied. Reported below: 614 F. 2d 
1296.

No. 79-6832. Collins  v . New  Jers ey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 79-6836. Murchi son  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 630 F. 2d 1322.

No. 79-6837. Tarkow ski  v . Scott , Attor ney  General  
of  Illinois , et  al . Sup. Ct. Ill. Certiorari denied.

No. 79-6838. Tarkow ski  v . Illino is  et  al . Sup. Ct. Hl. 
Certiorari denied.

No. 79-6839. Moon  v . Ohio . Ct. App. Ohio, Summit 
County. Certiorari denied.

No. 79-6840. Ray  v . United  State s . C. A. 4th Cir.
Certiorari denied. Reported below: 622 F. 2d 588.

No. 79-6841. Neeley  v . Illinoi s . App. Ct. Hl., 3d Dist. 
Certiorari denied. Reported below: 79 Ill. App. 3d 528, 398 
N. E. 2d 988.

No. 79-6842. Garrett  v . Direc tor , Departm ent  of  Cor -
rec tions  of  Virgini a . Sup. Ct. Va. Certiorari denied.

No. 79-6843. House  v . Fogg , Correcti onal  Superi n -
tendent . C. A. 2d Cir. Certiorari denied.

No. 79-6844. Mendoza -Bautista  v . United  State s .
C. A. 9th Cir. Certiorari denied. Reported below: 618 
F. 2d 118.

No. 79-6845. Riddel l  v . Bradley  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 618 F. 2d 117.
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No. 79-6849. Carter  v . Mitchell , Warden , et  al .
C. A. 4th Cir. Certiorari denied. Reported below: 610 

F. 2d 809.
No. 79-6850. Obtiz  v . Harris , Correction al  Superin -

tende nt . C. A. 2d Cir. Certiorari denied. Reported be- 

low: 620 F. 2d 285.
No. 79-6851. Eyler  v . United  States . C. A. 3d Cir. 

Certiorari denied. Reported below: 621 F. 2d 1255.

No 79-6852. Krzeminski  v . Perini , Correction al  Su -
perinten dent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 614 F. 2d 121.

No. 79-6855. Lewis  v . South  Caroli na . Sup. Ct. S. C. 

Certiorari denied.

No 79-6857 Crosby  v . United  States  Department  of  
the  Aib Force  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 614 F. 2d 1286.

No 79-6859. Smith  v . Direc tor , Califor nia  Depar t -
ment  op  Correcti ons . C. A. 9th Cir. Certiorari denied. 
Reported below: 615 F. 2d 1251.

No. 79-6861. Maratty  v . Kentucky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 597 S. W. 2d 609.

No. 79-6863. Antill  v . United  State s . C. A. 5th Cir.
Certiorari denied. Reported below: 615 F. 2d 648.

No. 79-6864. Carroll  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: — Ind. —, 402 N. E. 2d 

1234.
No 79-6865. Carter  v . Adminis trative  Judges  of  the  

SUPREME COURT OF NEW YORK, KINGS COUNTY, ET AL. C. A. 
2d Cir. Certiorari denied.
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No. 79-6867. Huslage  et  al . v . Unit ed  State s . C. A. 
3d Cir. Certiorari denied. Reported below: 622 F. 2d 580.

No. 79-6868. Butler  v . Unite d  Stat es . C. A. 6th dr. 
Certiorari denied. Reported below: 622 F. 2d 258.

No. 79-6869. Dowd  v . Cuyler , Correc tional  Supe rin -
tendent , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 624 F. 2d 1089.

No. 79-6871. Mc Inerney  v . Berman  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 621 F. 2d 20.

No. 79-6874. Bowen  v . Ohio . Ct. App. Ohio, Franklin 
County. Certiorari denied.

No. 79-6875. Nutter  v . Ohio . Ct. App. Ohio, Franklin 
County. Certiorari denied.

No. 79-6877. Fasano  v . Hall  et  al . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 615 F. 2d 555.

No. 79-6878. Cooper  v . India na . Sup. Ct. Ind. Certio-
rari denied. Reported below:---- Ind.----- , 403 N. E. 2d 826.

No. 79-6879. Doe  v . Unite d Stat es . C. A. 9th Cir.
Certiorari denied. Reported below: 631 F. 2d 110.

No. 79-6880. Isaacs  et  al . v . Balkcom , Warden . C. A. 
5th Cir. Certiorari denied.

No. 79-6881. Abu -Bakr , aka  King  v . Coste llo  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 622 F. 2d 
590.

No. 79-6882. Buchanan  v . Norris , Jaile r . C. A. 6th 
Cir. Certiorari denied. Reported below: 620 F. 2d 301.

No. 79-6883. Rodriguez  v . Romer o , Warde n , et  al . 
C. A. 10th Cir. Certiorari denied.

338-282 0 - 82 - 56 : QL 3
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No. 79-6886. Gonzales  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 617 F. 2d 104.

No. 79-6889. Brinkley  v . Le Fevre , Correctional  Su -
perinten dent . C. A. 2d Cir. Certiorari denied. Reported 
below: 621 F. 2d 45.

No. 79-6890. Forsberg  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 618 F. 2d 117.

No. 79-6891. Mc Crary  v . Merola , Dist rict  Attor ney  
of  Bronx  County . C. A. 2d Cir. Certiorari denied. Re-
ported below: 633 F. 2d 205.

No. 79-6892. Bryan  v . Byrd  et  al . C. A. 4th Cir. Cer-
tiorari denied.

No. 79-6893. Snead  v . United  State s . C. A. 3d Cir. 
Certiorari denied.

No. 79-6894. Smith  v . United  States . C. A. 5th dr. 
Certiorari denied. Reported below: 618 F. 2d 280.

No. 79-6895. Philli ps  v . Brown , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 79-6897. Hampel  v . Motel  Proper ties , Inc . Ct. 
App. Ga. Certiorari denied. Reported below: 153 Ga. App. 
507, 266 S. E. 2d 805.

No. 80-1. Green  v . Bartholome w  et  al . C. A. 2d Cir. 
Certiorari denied.

No. 80-2. Smith  v . Chrysle r  Corp . C. A. 5th Cir. 
Certiorari denied. Reported below: 616 F. 2d 566.

No. 80-3. Kell ogg  Mall  Associat es  v . Board  of  County  
Commis si oners  of  Sedgw ick  County , Kansas , et  al . Sup. 
Ct. Kan. Certiorari denied. Reported below: 227 Kan. 231, 
607 P. 2d 1330.
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No. 80-6. International  Longs hore men ’s  Assn ., Local  
1402 v. Marsh all , Secret ary  of  Labor . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 617 F. 2d 96.

No. 80-8. Evans  v . Matney . C. A. 10th Cir. Certiorari 
denied.

No. 80-9. Erath  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 614 F. 2d 777.

No. 80-10. Butler  v . Unit ed  States . Ct. Cl. Certio-
rari denied. Reported below: 222 Ct. Cl. 598, 650 F. 2d 285.

No. 80-16. Lakesi de  Poultry  Ranch , Inc ., et  al . v . 
Wallace , Direc tor , Depa rtme nt  of  Food  and  Agriculture  
of  Calif ornia , et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 618 F. 2d 116.

No. 80-18. Univer sal  Waste  Contr ol  et  al . v . Weste rn  
Waste  Service  Systems . C. A. 9th Cir. Certiorari denied. 
Reported below: 616 F. 2d 1094.

No. 80-19. Lewis  et  al . v . Anderson  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 615 F. 2d 778.

No. 80-22. Organizzazoine  Navobi  Italiana  (Uruguay ), 
S. A., et  al . v. Trans  Internat ional  Airlines . C. A. 7th 
Cir. Certiorari denied. Reported below: 618 F. 2d 114.

No. 80-23. Seelig  et  al . v . Unit ed  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 622 F. 2d 207.

No. 80-24. Conti nenta l  Training  Services , Inq ., et  al . 
v. Venzar a . C. A. 5th Cir. Certiorari denied. Reported 
below: 614 F. 2d 292.

No. 80-27. De Voto  et  al . v . Pacif ic  Fideli ty  Life  In -
surance  Co. et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 618 F. 2d 1340.

No. 80-30. Stall er  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 616 F. 2d 1284.
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No. 80-31. Mill iken , Governor  of  Michigan , et  al . v . 
Bradley  et  al . ;

No. 80-48. Board  of  Education  of  the  School  Dis trict  
of  the  City  of  Detroit , Michigan , et  al . v . Mill iken , 
Governor  of  Michigan , et  al .; and

No. 80-104. Lulac  Council  11054 et  al . v . Mill iken , 
Governor  of  Michigan , et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 620 F. 2d 1143.

No. 80-33. Smitty  Baker  Coal  Co ., Inc . v . United  
Mine  Worker s of  Ameri ca . C. A. 4th Cir. Certiorari 
denied. Reported below. 620 F. 2d 416.

No. 80-34. Ivary  v. Unite d  States . Ct. Cl. Certiorari 
denied. Reported below: 222 Ct. Cl. 617, 650 F. 2d 285.

No. 80-36. Thomp son  et  al . v . United  States . Ct. Cl. 
Certiorari denied. Reported below: 223 Ct. Cl. 643, 650 
F. 2d 286.

No. 80-38. Almeda  Mall , Inc ., et  al . v . Houst on  
Lighti ng  & Power  Co . C. A. 5th Cir. Certiorari denied. 
Reported below: 615 F. 2d 343.

No. 80-40. Berni tsky  et  al ., t /a  Bernits ky  Brothers  
Coal  Co ., Slope  2 v. United  States . C. A. 3d Cir. Certio-
rari denied. Reported below: 620 F. 2d 948.

No. 80-42. Strouth  v . Federa l  Commun icat ions  Com - 
miss ion ^et  al . C. A. D. C. Cir. Certiorari denied.

No. 80—44. Dual  Manufacturing  & Engineer ing , Inc ., 
et  al . v. Burri s Indus tries , Inc ., et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 619 F. 2d 660.

No. 80-46. Pilotti  v. New  York . App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
73 App. Div. 2d 846, 423 N. Y. S. 2d 358.
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No. 80-47. Mc Intyre  v . Louisiana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 381 So. 2d 408.

No. 80—52. Board  of  Educat ion  of  Balti more  County  
v. Equal  Employm ent  Opportunity  Comm issio n . C. A. 
4th Cir. Certiorari denied. Reported below: 618 F. 2d 97.

No. 80-58. Dreie r  v . Yanik  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 620 F. 2d 288.

No. 80-62. Weis man  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 624 F. 2d 1118.

No. 80—63. Raley ’s , Inc . v . National  Labor  Relati ons  
Board  et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 608 F. 2d 1374.

No. 80-65. Stevens  v . Ohio . Ct. App. Ohio, Clermont 
County. Certiorari denied.

No. 80-66. Goldber g v . Warde n , Alle nwood  Federal  
Prison  Camp . C. A. 3d Cir. Certiorari denied. Reported 
below: 622 F. 2d 60.

No. 80-67. Elec tri cal  Products  Division  of  Midland - 
Ross  Corp . v . National  Labor  Relati ons  Board . C. A. 3d 
Cir. Certiorari denied. Reported below: 617 F. 2d 977.

No. 80-69. Neal -Cooper  Grain  Co . v . Internati onal  
Commod itie s Export  Corp . C. A. 7th Cir. Certiorari de-
nied. Reported below: 622 F. 2d 590.

No. 80-70. Caire  v . Stas si , dba  John  A. Stass i Real  
Estate . Sup. Ct. La. Certiorari denied. Reported below 
379 So. 2d 1056.

No. 80-71. Hinson  v . Jersey . Super. Ct. N. J. 
Certiorari denied.

No. 80-73. American  Home  Assu rance  Co . v . Commer -
cial  Union  Assurance  Co . Ct. App. La., 4th Cir. Cer-
tiorari denied. Reported below: 379 So. 2d 757.
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No. 80-79. Edwa rds  et  al . v . Unite d  Stat es . C. A. 
D. C. Cir. Certiorari denied. Reported below: 201 U. b. 
App. D. C. 1, 627 F. 2d 460.

No. 80-81. Orteg a  v . Perez . Sup. Ct. P. R. Certiorari 

denied.
No 80-85. Taylor , Secretar y  of  Health  and  Rehabi li -

tative  Servic es  of  Florida  v . Golden  Isles  Convalescent  
Center , Inc , dba  Hallandale  Rehabil itat ion  
et  AL. C. A. 5th Cir. Certiorari denied. Reported below. 

616 F. 2d 1355.
No. 80-86. Duck  et  al . v . Harles s  et  al . C. A. 6th Cir. 

Certiorari denied. Reported below: 619 F. 2d 611.

No 80-87. 3,218.9 Acres  in  Warren  County , Penns yl -
vania , et  al . v. United  States . C. A. 3d Cir. Certiorari 
denied. Reported below: 619 F. 2d 288.

No. 80-88. Sanchez  v . Florida . Dist. Ct. App. Fla, 3d 
Dist. Certiorari denied. Reported below: 384 So. 2d 1385.

No 80-89. Leak  Repairs , Inc . v . National  Labor  Rela -
ti ons  Board . C. A. 7th Cir. Certiorari denied. Reported 

below: 622 F. 2d 592.
No 80-91. Dick  v . Huttos, Secretar y  ot  Health  and  

Human  Services , et  al . C. A. 4th Cir. Certiorari denied.

No. 80-92. Artarian  v . Artar . Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 45 Md. App. 751.

No. 80-93. Macfarlane  v. Bertli ng  et  ux . Ct. App. 
Ore. Certiorari denied. Reported below: 45 Ore. App. 1, 

607 P. 2d 232.
No 80-96. Savoy  Faucet  Co, Inc , dba  Savoy  Brass  

Manuf acturin g  Co . v . National  Labor  Relations  _Boaml  
C. A. 2d Cir. Certiorari denied. Reported below: 628 *. M 

1345.
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No. 80-101. Smith  v . Washi ngton . Sup. Ct. Wash. 
Certiorari denied. Reported below: 93 Wash. 2d 329, 610 
P. 2d 869.

No. 80-102. Madsen  v . Arizon a . Sup. Ct. Ariz. Certio-
rari denied. Reported below: 125 Ariz. 346, 609 P. 2d 1046.

No. 80-109. Estate  of  Shelton  et  al . v . Commi ss ioner  
of  Internal  Revenue . C. A. 10th Cir. Certiorari denied. 
Reported below: 612 F. 2d 1276.

No. 80-110. Tamari  et  al ., dba  Wahbe  Tamari  & Sons  
Co. v. Bache  Halse y  Stuart , Inc ., formerly  Bache  & Co., 
Inc . C. A. 7th Cir. Certiorari denied. Reported below: 
619 F. 2d 1196.

No. 80-112. Mc Knigh t  v . Colo rad o . Sup. Ct. Colo. 
Certiorari denied. Reported below: 199 Colo. 313, 607 P. 2d 
1007.

No. 80-113. Scherer  v . Unit ed  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 622 F. 2d 592.

No. 80-114. Wilhelm  et  al . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 3d Cir. Certiorari denied. Reported 
below: 622 F. 2d 580.

No. 80-119. Gill  v . United  States . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 623 F. 2d 540.

No. 80-121. Off ice  & Professi onal  Emplo yees  Inter -
national  Union  Local  28, AFI^CIO v. Midwe st  Stock  
Exchange , Inc ., et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 620 F. 2d 629.

No. 80-122. Sparks  v . West ern  Shore  Publi shi ng  Corp , 
et  al . C. A. D. C. Cir. Certiorari denied. Reported be-
low: 199 U. S. App. D. C. 10, 615 F. 2d 1369.
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No. 80-123. Glaser , Direc tor , Divis ion  of  Taxation , 
Department  of  the  Treasur y  of  New  Jersey  v . Salorio  
et  AL. Sup. Ct. N. J. Certiorari denied. Reported below: 
82 N. J. 482, 414 A. 2d 943.

No. 80-124. Wade  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 617 F. 2d 294.

No. 80-127. Texas  v . Faulder . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 611 S. W. 2d 630.

No. 80-130. Walls  v . Dis trict  of  Columbi a  Board  of  
Zoning  Adjustme nt . Ct. App. D. C. Certiorari denied.

No. 80-131. Carri carte  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 384 So. 2d 1261.

No. 80-134. Board  of  Educat ion  of  the  Altmar -Paris h - 
WlLLIAMSTOWN CENTRAL SCHOOL DISTRICT ET AL. V. AMBACH, 
Commi ss ioner  of  Education  of  New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 49 N. Y. 2d 986, 406 
N. E. 2d 1061.

No. 80-136. Chocallo , Adminis trative  Law  Judge  v . 
Unit ed  States . C. A. 3d Cir. Certiorari denied. Re-
ported below: 620 F. 2d 290 and 622 F. 2d 578.

No. 80-139. Penns ylvan ia  Pipel ine , Inc . v . Northern  
Califor nia  Dis trict  Counci l  of  Hod  Carrier s et  al . Ct. 
App. Cal., 1st App. Dist. Certiorari denied. Reported 
below: 103 Cal. App. 3d 163, 162 Cal. Rptr. 851.

No. 80-140. M. G. R. S., Inc . v . Califor nia  State  Board  
of  Equalizati on . Ct. App. Cal., 2d App. Dist. Certiorari 
denied.

No. 80-141. Kelley  Manuf acturin g  Co. v. Lil li ston  
Corp . C. A. 4th Cir. Certiorari denied. Reported below: 
618 F. 2d 100.
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No. 80-143. Detw eil er  v . Detw eile r . Super. Ct. Pa. 
Certiorari denied. Reported below: 278 Pa. Super. 632, 425 
A. 2d 12.

No. 80-149. Misce llaneous  Drivers  & Helpers  Union , 
Local  610 v. Pulitz er  Publish ing  Co . et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 618 F. 2d 1275.

No. 80-150. Hartf ord  Accident  & Indemnit y  Co . v . 
Miles . Ct. Civ. App. Tex., 2d Sup. Jud. Dist. Certiorari 
denied. Reported below: 590 S. W. 2d 223.

No. 80-152. Bocra  v . Unite d  Stat es . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 623 F. 2d 281.

No. 80-160. Ruseckas  v . Gunsten , t /a Gunste n  
Agency , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 622 F. 2d 586.

No. 80-165. Maislin  Trans por t  of  Delawar e et  al . v .
Farrel l  Lines , Inc ., et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 616 F. 2d 619.

No. 80-168. Hutcher  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 622 F. 2d 1083.

No. 80-179. Autry  et  al . v . Flores  et  ux . C. A. 9th
Cir. Certiorari denied. Reported below: 617 F. 2d 1386.

No. 80-181. Gore  et  al . v . et  al . C. A. 8th
Cir. Certiorari denied. Reported below: 620 F. 2d 183.

No. 80-187. Rush  v . Bayfr ont  Medical  Center , Inc .
C. A. 5th dr. Certiorari denied. Reported below: 617 
F. 2d 294.

No. 80-188. Kons col  v . Georgia  ex  rel . Konscol . Sup. 
Ct. Ga. Certiorari denied.

No. 80-198. Boucher  v . City  of  Havre , Montana , et  al . 
Sup. Ct. Mont. Certiorari denied. Reported below: — 
Mont. —, 609 P. 2d 275.
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No. 80-209. Gelman  et  al . v . Federa l  Elec tion  Com -
missi on . C. A. D. C. Cir. Certiorari denied. Reported 
below: 203 U. S. App. D. C. 357, 631 F. 2d 939.

No. 80-211. Johnston  v . United  State s et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 620 F. 2d 305.

No. 80-230. Ohio  Suburb an  Water  Co. v. Publi c  Util -
ities  Commiss ion  of  Ohio . Sup. Ct. Ohio. Certiorari 
denied. Reported below: 62 Ohio St. 2d 17, 402 N. E. 2d 539.

No. 80-232. Marchese  v . United  Stat es . C. A. 3d Cir.
Certiorari denied. Reported below: 620 F. 2d 290.

No. 80-234. Adkins on  v . Alas ka . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 611 P. 2d 528.

No. 80-250. Cramer  v . Metropolitan  Federal  Savings  
& Loan  Assn , et  al . C. A. 6th Cir. Certiorari denied.

No. 80-268. Mc Curry  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 624 F. 2d 1091.

No. 80-271. Ratliff  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 623 F. 2d 1293.

No. 80-294. Gree ne  v . United  Stat es . C. A. 8th Cir.
Certiorari denied. Reported below: 626 F. 2d 75.

No. 80-5001. Rohner  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 619 F. 2d 82.

No. 80-5002. Wood  v . Mis souri . Sup. Ct. Mo. Certio-
rari denied. Reported below: 596 S. W. 2d 394.

No. 80-5003. Jones  v . Pennsylv ania . Super. Ct. Pa. 
Certiorari denied. Reported below: 274 Pa. Super. 162, 418 
A. 2d 346.

No. 80-5005. Yanez  v . Romero , Warden . C. A. 10th 
Cir. Certiorari denied. Reported below: 619 F. 2d 851.
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No. 80-5007. Mobley  v . Unit ed  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 80-5009. Zille r  v. Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 623 F. 2d 562.

No. 80-5012. Lewis  et  al . v . Lewi s et  al . Super. Ct. 
Pa. Certiorari denied. Reported below: 271 Pa. Super. 519, 
414 A. 2d 375.

No. 80-5013. Cookes  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 2d 194.

No. 80-5015. Brown  v . Virginia . Sup. Ct. Va. Cer-
tiorari denied. Reported below: 220 Va. Ixviii.

No. 80-5016. Key  v . Board  of  Voter  Regi st rat ion  of  
Charles ton  County  et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 622 F. 2d 88.

No. 80-5017. Will is  v . Calif orni a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 104 Cal. 
App. 3d 433, 163 Cal. Rptr. 718.

No. 80-5020. Smith  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 620 F. 2d 299.

No. 80-5021. Woods  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 621 F. 2d 844.

No. 80-5024. Talamante  v . Romer o , Warden . C. A. 
10th Cir. Certiorari denied. Reported below: 620 F. 2d 
784.

No. 80-5026. Wasse rberge r  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 49 N. Y. 2d 980, 
406 N. E. 2d 805.

No. 80-5027. Ferris  v . Super ior  Court  of  Calif ornia , 
County  of  Solano , et  al . (Calif ornia , Real  Party  in  In -
terest ). Ct. App. Cal., 1st App. Dist. Certiorari denied.
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No. 80-5029. Jaudon  v . Secretar y  of  Health  and  Hu -
man  Services . C. A. 7th Cir. Certiorari denied. Reported 
below: 622 F. 2d 591.

No. 80-5031. Ingra m v . Stephe nson  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 622 F. 2d 584.

No. 80-5034. Brown  v . Maryla nd . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 618 F. 2d 1057.

No. 80-5035. Gallaghe r  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 620 F. 2d 797.

No. 80-5036. Pete rs on  v . Barks dale , Sherif f , et  al .
C. A. 6th Cir. Certiorari denied.

No. 80-5038. Allen  v . Hilton  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 80-5039. Livingston  v . Oklahoma  et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 80-5040. Lee  v . Duckwo rth , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 622 F. 2d 590.

No. 80-5041. Jones  v . Young  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 80-5044. Greenwoo d  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 80-5045. Pinci aro  v. United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 622 F. 2d 588.

No. 80-5046. Danzey  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 620 F. 2d 286.

No. 80-5047. Snead  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied.

No. 80-5051. Newbo ld  v . Unite d  State s  Postal  Servic e  
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
614 F. 2d 46.
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No. 80-5052. Gullick  v . New  Hamps hire . Sup. Ct. 
N. H. Certiorari denied. Reported below: 120 N. H. 99, 
411 A. 2d 1113.

No. 80-5054. Baszner  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1101.

No. 80-5056. Greene  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 80-5059. Wedra  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 618 F. 2d 192.

No. 80-5062. Neal  v . Miss iss ipp i. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 383 So. 2d 507.

No. 80-5063. Dietrich  v . Limbs , United  States  Mar -
shal . C. A. 9th Cir. Certiorari denied. Reported below: 
624 F. 2d 190.

No. 80-5064. Green  v . Armst rong  Rubber  Co . C. A. 
5th Cir. Certiorari denied. Reported below: 612 F. 2d 967.

No. 80-5066. Clayton  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 62 Ohio St. 2d 45, 402 N. E. 
2d 1189.

No. 80-5068. Roberts  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 62 Ohio St. 2d 170, 405 N. E. 
2d 247.

No. 80-5070. Shirley  v . Georg ia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 245 Ga. 616, 266 S. E. 2d 218.

No. 80-5075. Melt on  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied.

No. 80-5076. Riddell  v . Washingt on . Sup. Ct. Wash. 
Certiorari denied.
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No. 80-5081. Sandoval  v . Arizon a . Ct. App. Ariz. Cer-
tiorari denied.

No. 80-5082. Tilli  v . Capabianco  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 80-5086. Vanderdoes  v . St . Claude  Genera l  Hos -
pit al  of  New  Orleans , Ltd . Ct. App. La., 4th Cir. Cer-
tiorari denied. Reported below: 378 So. 2d 207.

No. 80-5087. Vanderdo es  v . Ochsn er  Clinic  et  al . Ct. 
App. La., 4th Cir. Certiorari denied. Reported below: 377 
So. 2d 1368.

No. 80-5088. Goodley  v . United  State s et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 618 F. 2d 116.

No. 80-5090. Seale  v . Unit ed  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1101.

No. 80-5091. Reed  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 620 F. 2d 709.

No. 80-5092. King  v . Massachusetts . Ct. App. Mass. 
Certiorari denied. Reported below: 9 Mass. App. 892, 403 
N. E. 2d 142.

No. 80-5094. Alfo rd  v . Estelle , Corrections  Direc tor .
C. A. 5th Cir. Certiorari denied.

No. 80-5095. Prazak  v . United  State s . C. A. 10th Cir.
Certiorari denied. Reported below: 623 F. 2d 152.

No. 80-5097. Burnett  v . Illinoi s . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 619 F. 2d 668.

No. 80-5100. Cartera  v . Virgini a . Sup. Ct. Va. Cer-
tiorari denied. Reported below: 220 Va. Ixxii.

No. 80-5102. Winkle  v . Grand  Nation al  Bank . Sup. 
Ct. Ark. Certiorari denied. Reported below: 267 Ark. 123, 
601 S. W. 2d 559.
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No. 80-5105. Sorrel ls  v . Tenness ee . Sup. Ct. Tenn. 
Certiorari denied.

No. 80-5107. Flores  v . Onion  et  al ., Judges . C. A. 5th 
Cir. Certiorari denied.

No. 80-5109. Tarkows ki  v . Illi nois . App. Ct. Ill., 2d 
Dist. Certiorari denied.

No. 80-5111. Aranda  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 2d 194.

No. 80-5114. Loyd  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: ---- Ind.----- , 398 N. E. 2d 1260.

No. 80-5120. Bostic  v . Durham  County  Superior  
Court . C. A. 4th Cir. Certiorari denied. Reported below: 
618 F. 2d 95.

No. 80-5121. Moore  v . Illinois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 80 Ill. App. 3d 995, 400 
N. E. 2d 525.

No. 80-5124. Shaw  v . Unite d  States . Ct. Cl. Certio-
rari denied. Reported below: 223 Ct. Cl. 532, 622 F. 2d 520.

No. 80-5125. Aldridge  et  al . v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of Santa Clara. Certiorari denied.

No. 80-5126. Frank  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 80-5129. Downin g v . Easton  Hosp ital  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 601 F. 2d 
574.

No. 80-5130. Nelso n  v . Califor nia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 80-5131. Wils on  et  al . v . Unite d  States . C. A. 
10th Cir. Certiorari denied.
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No. 80-5133. Molinario  v . Louisi ana . Sup. Ct. La.
Certiorari denied. Reported below: 383 So. 2d 345.

No. 80-5135. Montgomery  v . United  State s . C. A. 
10th Cir. Certiorari denied. Reported below: 620 F. 2d 

753.
No. 80-5138. Baker  v . Indiana . Sup. Ct. Ind.

rari denied. Reported below: — Ind. —, 403 N. E. 2d 

1069.
No. 80-5140. Zaun  et  al . v . Caff arel li  et  al . C. A. 

7th Cir. Certiorari denied. Reported below: 618 F. 2d 111.

No 80-5141. Johnso n v . Lexington -Fayette  Urban  
County  Government  et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 615 F. 2d 1360.

No. 80-5145. Mc Guirk  v . Fair  et  al . C. A. 1st Cir.
Certiorari denied. Reported below: 622 F. 2d 597.

No. 80-5147. Courtney  v . Bland , Corrections  Com -
mis si oner . C. A. 6th Cir. Certiorari denied. Reported 

below: 620 F. 2d 301.
No. 80-5148. Holley  v . Anderson , Warden . C. A. 6th 

Cir. Certiorari denied. Reported below: 624 F. 2d 1099.

No. 80-5149. Harfli nger  v . Lane , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 624 F. 2d 1104.

No. 80-5152. Witt  v . United  Stat es . C. A. 5th Cir.
Certiorari denied. Reported below: 618 F. 2d 283.

No. 80-5153. Agena  v . United  States . C. A. 1st Cir.
Certiorari denied. Reported below: 627 F. 2d 1088.

No. 80-5154. Crow  et  al . v . Mis sou ri . Ct. App. Mo., 
Southern Dist. Certiorari denied. Reported below: 600 

S. W. 2d 162.
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No. 80-5156. Ezze ll  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 2d 194.

No. 80-5157. Crooker  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 627 F. 2d 1087.

No. 80-5159. Bonds  v . North  Carolina . Ct. App. N. C. 
Certiorari denied. Reported below: 43 N. C. App. 467, 259 
S. E. 2d 377; and 45 N. C. App. 62, 262 S. E. 2d 340.

No. 80-5165. Smith  v . Strike  Force , Department  of  
Just ice , et  al . C. A. 6th Cir. Certiorari denied.

No. 80-5166. Lillib ridge , Truste e , et  al . v . Unite d  
Stat es  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 620 F. 2d 305.

No. 80-5174. Galla gher  v . Cris t , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 622 F. 2d 594.

No. 80-5177. Wade  v . Franklin  Strickli n  Land  Sur -
veyors , Inc . Sup. Ct. Ark. Certiorari denied.

No. 80-5180. Kuykendall  et  al . v . Virginia . Sup. Ct. 
Va. Certiorari denied. Reported below: 220 Va. cix.

No. 80-5182. Crenshaw  v . South  Carolina . Sup. Ct. 
S. C. Certiorari denied. Reported below: 274 S. C. 475, 266 
S. E. 2d 61.

No. 80-5197. De Weeve r  v . Secretar y  of  Health  and  
Human  Servi ces . C. A. 2d Cir. Certiorari denied.

No. 80-5210. Hicks  v . Unite d  States . C. A. D. C. Cir. 
Certiorari denied.

No. 80-5211. Thurmond  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 627 F. 2d 1094.

No. 80-5218. Matthews  v . United  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 624 F. 2d 1091.

338-282 0 - 82 - 57 : QL 3
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No. 80-5223. Berland  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 623 F. 2d 746.

No. 80-5233. Nabkey  v . City  of  Grand  Rapi ds  et  al . 
Ct. App. Mich. Certiorari denied.

No. 80-5247. Holguin -Hernandez  v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 624 F. 
2d 194.

No. 80-5250. Gonzale z  v . Unit ed  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1105.

No. 80-5251. Chauss ee  v . Putman , Warde n , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 620 F. 
2d 309.

No. 80-5257. Donki s v . Rohrbaugh  et  al . C. A. 4th 
Cir. Certiorari denied.

No. 80-5261. Fields  v . Cook , Judge , et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 80-5270. Greer  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied.

No. 80-5277. William s  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 622 F. 2d 588.

No. 80-5286. Nava -Ramir ez  v . Unite d States . C. A. 
8th Cir. Certiorari denied. Reported below: 624 F. 2d 1109.

No. 80-5289. Targen  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 208.

No. 80-5290. Russ ell  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 79-1234. Richards on  et  al . v . Lokey . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 600 
F. 2d 1265.
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No. 79-1446. Michigan  v . Hampt on . Sup. Ct. Mich. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 407 Mich. 
354, 285 N. W. 2d 284.

No. 79-1829. Michig an  v . Combs . Ct. App. Mich. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied.

No. 79-1887. Blum , Commi ssi oner  of  New  York  State  
Department  of  Social  Service s v . Stenson . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 628 F. 2d 1345.

No. 79-1891. Estelle , Correcti ons  Direc tor  v . Paprs - 
kar . C. A. 5th Cir. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Re-
ported below: 612 F. 2d 1003.

No. 80-28. Wilm ot , Correction al  Superi ntendent  v . 
Walker . C. A. 2d Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 628 F. 2d 1346.

No. 80-204. Ryder  Truck  Lines , Inc . v . Farmer . Sup. 
Ct. Ga. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 245 
Ga. 734, 266 S. E. 2d 922.

No. 80-257. Wainwri ght , Secretary , Departm ent  of  
Off ender  Rehabilitation  of  Flori da  v . Scott . C. A. 5th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 617 
F. 2d 99.

No. 79-1525. Nais bitt , Execu tor , et  al . v . Unite d  
States . C. A. 10th Cir. Certiorari denied. Just ice  Bren -
nan  would grant certiorari. Reported below: 611 F. 2d 1350.
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No. 79-1838. Raisen  v . Rais en  et  al . Sup. Ct. Fla. 
Certiorari denied. Just ice  Brennan  would grant certiorari. 
Reported below: 379 So. 2d 352.

No. 79-1870. Adult  Bookmart , Inc . v . Georgi a . Ct. 
Ann. Ga. Certiorari denied. Justi ce  Brennan  would grant 
certiorari. Reported below: 152 Ga. App. 838, 264 S. E. 2d 

273.
No. 79-1878. Stans berry , dba  Univers al  Studio , et  al . 

v. Holmes , Harris  County  Dist rict  Attor ney , et  al . 
C. A. 5th Cir. Certiorari denied. Justi ce  Brennan  would 
grant certiorari. Reported below: 613 F. 2d 1285.

No. 79-6835. Hunte r  v . Illi nois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Just ice  Brennan  would grant cer-
tiorari. Reported below: 77 Ill. App. 3d 1106, 402 N. E. 2 

443.
No. 80-5004. Whis enhun t  v . Georg ia . Ct. App. Ga. 

Certiorari denied. Justi ce  Brennan  would grant certiorari. 
Reported below: 152 Ga. App. 829, 264 S. E. 2d 271.

No. 80-5118. Ross er  v . Laborers ’ Internatio nal  Union  
of  North  America , Local  No . 438. C. A. 5th Cir. Certio-
rari denied. Justi ce  Brennan  would grant certiorari. Re-
ported below: 616 F. 2d 221.

No. 80-5160. Evans  v . Sowders , Reform atory  Supe rin -
tendent . C. A. 6th Cir. Certiorari denied. Justi ce  Bren -
nan  would grant certiorari. Reported below: 620 F. 2d 302.

No 79-1612. America n  Broadcas tin g  Cos ., Inc ., et  al . 
v. Vegod  Corp , et  al . Sup. Ct. Cal. Motions of California 
Department of Consumer Affairs, National Association of 
Broadcasters, and Times Mirror Co. for leave to file briefs 
as amici curiae granted. Certiorari denied. Reported 
low: 25 Cal. 3d 763, 603 P. 2d 14.
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No. 79-1555. Tenness ee  v . Berry . Sup. Ct. Tenn. 
Motion of respondent for leave to proceed in jorma pauperis 
granted. Certiorari denied. Justice  Blackmu n would 
grant certiorari. Reported below: 592 S. W. 2d 553.

No. 79-1574. Brown  et  al . v . Stone  et  al . Sup. Ct. 
Miss. Certiorari denied. Justi ce  White  would dismiss the 
petition as moot. Justi ce  Stewart  would grant certiorari. 
Reported below: 378 So. 2d 218.

No. 79-1656. Perez  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Just ice  Brennan  and Justi ce  
Stewart  would grant certiorari. Reported below: 610 F. 2d 
1266.

No. 79-1708. New  York  v . S & E Shippi ng  Corp , et  al .;
No. 79-1716. S & E Shippi ng  Corp . v . Unite d  States  

et  al . ; and
No. 79-1718. Seafarers  Internati onal  Union  of  North  

Ameri ca , AFLr-CIO v . United  States  et  al . C. A. 2d Cir. 
Motion of Seaboard Allied Milling Corp, et al. for leave to 
file a brief as amici curiae granted. Certiorari denied. Re-
ported below: 600 F. 2d 349.

No. 79-1732. Hilto n , aka  Milto n , et  al . v . United  
Stat es . C. A. 1st Cir. Certiorari denied. Justic e Bren -
nan , Just ice  White , and Justice  Powell  would grant cer-
tiorari. Reported below: 619 F. 2d 127.

No. 79-1863. Harper  et  al . v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Justice  Brenn an , Just ice  White , 
and Justice  Powell  would grant certiorari. Reported below: 
617 F. 2d 35.

No. 79-1750. Fingar  v . Seaboar d  Coast  Line  Railro ad  
Co. C. A. 5th Cir. Certiorari denied. Just ice  Powell  
took no part in the consideration or decision of this petition. 
Reported below: 606 F. 2d 648.
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No. 79-1739. Inupia t  Communi ty  of  the  Arctic  Slope  
v. Atlanti c  Richfiel d  Co . et  al . ; and

No. 79-1743. United  States  v . Atlantic  Richfiel d  Co . 
et  al . C. A. 9th Cir. Certiorari denied. Justi ce  Black -
mun  would grant certiorari. Justice  Stewart  and Justi ce  
Powell  took no part in the consideration or decision of these 
petitions. Reported below: 612 F. 2d 1132.

No. 79-2080. Mead  Corp , et  al . v . Adams  Extract  Co . 
et  AL. C. A. 5th Cir. Certiorari denied. Justi ce  Powell  
took no part in the consideration or decision of this petition. 
Reported below: 614 F. 2d 958.

No. 80-82. Lemons  et  al . v , City  and  County  of  Den -
ver  et  al . C. A. 10th Cir. Certiorari denied. Justi ce  
Powel l  took no part in the consideration or decision of this 
petition. Reported below: 620 F. 2d 228.

No. 79-1791. Flynt  v . Georg ia . Ct. App. Ga. Certio-
rari denied. Justi ce  Brennan , Justi ce  Stewart , and Jus -
tice  Marshall  would grant certiorari and reverse the convic-
tion. Reported below: 153 Ga. App. 232, 264 S. E. 2d 669.

No. 79-1918. Hawkins  v . City  of  Birmingham ; and 
Holderfi eld  v . City  of  Birm ingha m . Ct. Crim. App. Ala. 
Certiorari denied. Justice  Brennan , Justice  Stewart , and 
Justice  Marshall  would grant certiorari and reverse the 
convictions. Reported below: 380 So. 2d 994 (first case); 380 
So. 2d 990 (second case).

No. 79-6345. Thomas  v . United  States . C. A. 10th Cir. 
Certiorari denied. Just ice  Brennan , Justi ce  Stewart , and 
Justi ce  Marshall  would grant certiorari and reverse the 
conviction. Reported below: 613 F. 2d 787.

No. 79-1802. Tomli n  et  al . v . Woodruff  et  al . C. A. 
6th Cir. Motion of Tennessee Bar Association for leave to 
file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 616 F. 2d 924.
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No. 80-5014. Maxwell  et  al . v . Georg ia . Ct. App. Ga. 
Certiorari denied. Justice  Brennan , Justice  Stew art , and 
Justice  Marshall  would grant certiorari and reverse the 
convictions. Reported below: 152 Ga. App. 776, 264 S. E. 
2d 254.

No. 79-1809. Moon  v . Roadw ay  Express , Inc .; and
No. 79-1810. Rogers  v . Frito -Lay , Inc . C. A. 5th Cir. 

Certiorari denied. Justic e Blackmun  would grant certio-
rari. Reported below: 611 F. 2d 1074.

No. 79-1816. Metho dis t  Hospital  of  Kentucky , Inc . 
v. National  Labor  Relatio ns  Board  et  al . C. A. 6th Cir. 
Certiorari denied. Justi ce  Blackmun  took no part in the 
consideration or decision of this petition. Reported below: 
619 F. 2d 563.

No. 79-1892. Laredo  Coca -Cola  Bottli ng  Co . v . Na -
tional  Labor  Relati ons  Board . C. A. 5th Cir. Certiorari 
denied. Justi ce  Blackmun  took no part in the considera-
tion or decision of this petition. Reported below: 613 F. 2d 
1338.

No. 79-1820. Badger  v. United  State s et  al . C. A. 
10th Cir. Certiorari denied. Justi ce  Stew art  and Justice  
Powell  would grant certiorari.

No. 79-1825. Federal  Energy  Regulatory  Comm iss ion  
v. Panhandle  Eastern  Pipe  Line  Co . C. A. D. C. Cir. 
Certiorari denied. Justi ce  Stew art  took no part in the con-
sideration or decision of this petition. Reported below. 198 
U. S. App. D. C. 387, 613 F. 2d 1120.

No. 79-1883. West inghouse  Elect ric  Corp . v . Hunter  
et  AL. C. A. 6th Cir. Certiorari denied. Justic e  Stewart  
took no part in the consideration or decision of this petition. 
Reported below: 616 F. 2d 267.
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No. 79-1946. Moran  v . Gould  Corp , et  al . C. A. 3d 
Cir. Certiorari denied. Justi ce  Stewar t  took no part in 
the consideration or decision of this petition. Reported 
below: 612 F. 2d 728.

No. 80-43. Temp leto n ’s Servi ce , Inc ., et  al . v . Mobil  
Oil  Corp . Temp. Emerg. Ct. App. Certiorari denied. Jus -
tice  Stewart  took no part in the consideration or decision 
of this petition. Reported below: 624 F. 2d 1084.

No. 79-1853. Durham  Distri butors , Inc ., et  al . v . 
Bomba rdier  Ltd . et  al . C. A. 1st Cir. Certiorari denied. 
Just ice  Stewar t  would grant certiorari. Reported below: 
605 F. 2d 1 and 615 F. 2d 575.

No. 79-6475. Brown  v . Maryla nd  et  al . C. A. 4th Cir. 
Certiorari denied. Justice  Stewart  would grant certiorari. 
Reported below: 612 F. 2d 1306.

No. 79-1857. Alcoa  Steamsh ip Co ., Inc . v . M/V Nordic  
Regent  et  al . C. A. 2d Cir. Motions of Association of 
Trial Lawyers of America, American Institute of Marine 
Underwriters, and National Industrial Traffic League for 
leave to file briefs as amici curiae granted. Certiorari denied. 
Justice  Blackmun  would grant certiorari. Reported below: 
654 F. 2d 147.

No. 79-1874. Stipe  et  al . v . United  Stat es . C. A. 10th 
Cir. Motion of petitioners to defer consideration of the peti-
tion for writ of certiorari denied. Certiorari denied. Re-
ported below: 620 F. 2d 237.

No. 79-1910. Illino is  Central  Gulf  Rail road  Co . v . Kai -
ser  Alumi num  & Chemi cal  Corp . C. A. 8th Cir. Certiorari 
denied. Justi ce  Steve ns  took no part in the consideration 
or decision of this petition. Reported below: 615 F. 2d 470.
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No. 79-1967. Imp erial  Dist ributors , Inc ., et  al . v . 
United  States  et  al . C. A. 1st Cir. Certiorari denied. 
Justi ce  Brennan  and Justi ce  Marshall  would grant cer-
tiorari. Reported below: 617 F. 2d 892.

No. 79-2056. Mille r  v . Texas  State  Board  of  Barber  
Examine rs . C. A. 5th Cir. Certiorari denied. Justi ce  
Brennan  and Justic e Marsh all  would grant certiorari. 
Reported below: 615 F. 2d 650.

No. 79-6570.
No. 79-6580.
No. 79-6585.
No. 79-6619.
No. 79-6636.
No. 79-6706.

Holtan  v. Nebraska . Sup. Ct. Neb.;
Houston  v . Tenness ee . Sup. Ct. Tenn.;
Stevens  v . Georgia . Sup. Ct. Ga.;
Aldridg e v . Florida . Sup. Ct. Fla.;
Fitzpa trick  v . Montana . Sup. Ct. Mont.;
Camp bell  v . Zant , Warden . Sup. Ct.

Ga.;
No. 79-6752. Evans  v . Arizona . Sup. Ct. Ariz.;
No. 79-6798. Fitzp atric k  v . Sentence  Review  Division  

of  Suprem e  Court  of  Montana . Sup. Ct. Mont.;
No. 79-6809. Tucker  v . Georg ia . Sup. Ct. Ga.;
No. 79-6826. Preje an  v . Louisi ana . Sup. Ct. La.;
No. 79-6830. Mc Cles ky  v . Georgia . Sup. Ct. Ga.;
No. 79-6876. Pierr e v . Morris , Warden . Sup. Ct.

Utah;
No. 79-6887. Andrew s v . Morris , Warden . Sup. Ct.

Utah;
No. 80-5042. Englis h  v . Texas . Ct. Crim. App. Tex.;
No. 80-5080. Presnel l  v . Zant , Warden . Super. Ct.

Ga., Butts County; and
No. 80-5113. Will iams  v . Nebr aska . Sup. Ct. Neb. 

Certiorari denied. Reported below: No. 79-6570, 205 Neb. 
314, 287 N. W. 2d 671; No. 79-6580, 593 S. W. 2d 267; No. 
79-6585, 245 Ga. 583, 266 S. E. 2d 194; No. 79-6636, ----  
Mont. —, 606 P. 2d 1343; No. 79-6706, 245 Ga. 368, 265 
S. E. 2d 22; No. 79-6752, 120 Ariz. 158, 584 P. 2d 1149, and 
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124 Ariz. 526, 606 P. 2d 16; No. 79-6809, 245 Ga. 68, 263 
S. E. 2d 109; No. 79-6826, 379 So. 2d 240; No. 79-6830, 245 
Ga. 108, 263 S. E. 2d 146; No. 79-6876, 607 P. 2d 812; No. 
79-6887, 607 P. 2d 816; No. 80-5042, 592 S. W. 2d 949; No. 
80-5113, 205 Neb. 56, 287 N. W. 2d 18.

Justi ce  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 79-6765. Kell y  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Justi ce  Brennan  and Justi ce  Marshall  
would grant certiorari. Reported below: 620 F. 2d 305.

No. 80-59. Carmi  v . Metro pol itan  St . Louis  Sewe r  
Dis trict  et  al . C. A. 8th Cir. Certiorari denied. Justice  
Brennan  and Justi ce  Marshall  would grant certiorari. 
Reported below: 620 F. 2d 672.

No. 79-6431. Ahumada  v . United  State s ;
No. 79-6609. Monroy  v . United  States ; and
No. 79-6705. Ospina  v . United  State s . C. A. 5th Cir. 

Certiorari denied. Justi ce  Brennan  and Justic e White  
would grant certiorari. Reported below: 614 F. 2d 61.

No. 79-6531. Hall  v . Wainw right , Secretary , Depar t -
ment  of  Off ender  Rehabilit ation  of  Florida . Sup. Ct. 
Fla. Certiorari denied. Just ice  Marsh all  would grant cer-
tiorari. Reported below: 385 So. 2d 757.

No. 79-6610. Pries ter  v . Banker ’s Trust  of  South  
Caroli na , Admin istra tor , et  al . C. A. 4th Cir. Certio-
rari denied. Justi ce  Brennan , Justi ce  Marsh all , and 
Justi ce  Black mun  would grant certiorari. Reported below: 
618 F. 2d 103.
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No. 79-6794. Coleman  v . Sentence  Review  Divis ion  
of  Supreme  Court  of  Montana . Sup. Ct. Mont. Stay of 
execution of sentence of death heretofore granted by Justi ce  
Marsh all  on August 27, 1980, vacated. Certiorari denied.

Just ice  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

No. 80-97. Burns  v . Stkankr  et  al . C. A. 1st Cir. 
Certiorari denied. Justi ce  Brennan  would grant certiorari 
limited to Question 2 presented by the petition. Reported 
below: 619 F. 2d 99.

No. 80-5053. Quinones  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Justice  Stewart  would grant certiorari. 
Reported below: 592 S. W. 2d 933.

Just ice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

No. 80-5110. Rosee  v . Board  of  Trade  of  City  of  Chi -
cago  et  al . C. A. 7th Cir. Motion of petitioner to defer 
consideration of the petition for writ of certiorari denied. 
Certiorari denied. Reported below: 618 F. 2d 114.

Rehearing Denied
No. 79-1600. Bomba rdier  Ltd . et  al . v . Engine  Special -

ties , Inc ., 446 U. S. 983. Petition for rehearing denied.
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Appeals Dismissed

No. 80-55. Mastrangelo  v . Pennsyl vania . Appeal 
from Sup. Ct. Pa. dismissed for want of substantial federal 
question. Justi ce  Brennan  and Justi ce  Stevens  would 
note probable jurisdiction and set case for oral argument. 
Reported below: 489 Pa. 254, 414 A. 2d 54.

No. 80-173. Barmat  v . Robertson , Super inte ndent , 
Arizo na  Department  of  Liqu or  Licens es  and  Control , 
et  al . Appeal from Ct. App. Ariz. dismissed for want of 
substantial federal question. Reported below: 125 Ariz. 514, 
611 P. 2d 101.

No. 80-5212. Prenzler  v . Pike  et  al . Appeal from Ct. 
App. Cal., 4th App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 80-5213. Prenzler  v . Pike  et  al . Appeal from C. A. 
9th Cir. dismissed for want of jurisdiction.

Vacated and Remanded on Appeal
No. 79-1862. Globe  News paper  Co . v . Superi or  Court  

for  the  County  of  Norf olk . Appeal from Sup. Jud. Ct. 
Mass. Judgment vacated and case remanded for further 
consideration in light of Richmond Newspapers, Inc. n . Vir-
ginia, 448 U. S. 555 (1980). Reported below: 379 Mass. 846, 
401 N. E. 2d 360.

Certiorari Granted—Vacated and Remanded
No. 80-183. Illinois  v . Weber . App. Ct. Ill., 3d Dist. 

Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of United States v. Salvucci, 
448 U. S. 83 (1980). Reported below: 80 Ill. App. 3d 1025, 
400 N. E. 2d 926.
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No. 80-5187. Taylor  v . United  States . C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of the position presently 
asserted by the Solicitor General in his memorandum for the 
United States filed September 17, 1980. Justice  White  and 
Justi ce  Rehnquis t  dissent. Reported below: 624 F. 2d 
1092.

Miscellaneous Orders
No. A-230. Hayden  v . Florida . Application for stay, 

addressed to Just ice  Brennan  and referred to the Court, 
denied.

No. A-239. Gluck  v . Gluck . Sup. Ct. Conn. Applica-
tion for stay, addressed to The  Chief  Justice  and referred 
to the Court, denied.

No. A-251. Wood  v . United  States  Dist rict  Court  for  
the  Central  Dis trict  of  Calif ornia . C. A. 9th Cir. Ap-
plication for stay, addressed to Justic e  White  and referred 
to the Court, denied.

No. A-286. Calif ornia  v . Braesek e . Sup. Ct. Cal. The 
stay heretofore entered by Justice  Rehnqu ist  is continued 
pending the timely filing and disposition of a petition for writ 
of certiorari.

No. A-303. Myers  et  al . v . Nation al  Broadcasting  Co ., 
Inc ., et  al . C. A. 2d dr. Application for stay, presented 
to Justi ce  Marshall , and by him referred to the Court, 
denied.

No. 78-1318. O’Bannon , Secretar y  of  Public  Welf are  
of  Pennsylv ania  v . Town  Court  Nursing  Center  et  al ., 
447 U. S. 773. Motion of respondent Town Court Nursing 
Center, Inc., to amend the judgment denied. Just ice  Mar -
shall  took no part in the consideration or decision of this 
motion.
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No. D-188. In  re  Disbarme nt  of  Kes ler . Disbarment 
entered. [For earlier order herein, see 446 U. S. 915.]

No. 79-404. Unite d  States  v . Cortez  et  al . C. A. 9th 
Cir. [Certiorari granted, 447 U. S. 904.] Motion of respond-
ents for divided argument granted.

No. 79-408. City  of  Milw auke e  et  al . v . Illinois  et  al . 
C. A. 7th Cir. [Certiorari granted, 445 U. S. 926.] Motion 
of the Solicitor General for leave to participate in oral argu-
ment as amicus curiae granted.

No. 79-824. Federal  Communicati ons  Commis sion  et  
al . v. WNCN List eners  Guild  et  al . ;

No. 79-825. Insi lco  Broadcasting  Corp , et  al . v . WNCN 
Listener s  Guild  et  al . ;

No. 79-826. Ameri can  Broadcasti ng  Cos ., Inc ., et  al . v . 
WNCN List eners  Guild  et  al .; and

No. 79-827. Nation al  Associ ation  of  Broadc as ters  et  
al . v. WNCN List eners  Guild  et  al . C. A. D. C. Cir. 
[Certiorari granted, 445 U. S. 914.] Motion of the Solicitor 
General for divided argument granted. Motion of petitioners 
in No. 79-825 for divided argument denied.

No. 79-1157. Rosew ell , Treasure r  of  Cook  County , 
Illinois , et  al . v . La Salle  National  Bank , Truste e . C. A. 
7th Cir. [Certiorari granted, 445 U. S. 925.] Motion of 
Cook County Legal Assistance Foundation ex rel. Fred Schu-
bert for leave to file a brief as amicus curiae granted.

No. 79-1171. Minnesota  v . Clover  Leaf  Cream ery  Co . 
et  al . Sup. Ct. Minn. [Certiorari granted, 445 U. S. 949.] 
Motion of the Solicitor General for leave to participate in 
oral argument as amicus curiae granted.

No. 79-1420. Fires tone  Tire  & Rubber  Co . v . Risj ord . 
C. A. 8th Cir. [Certiorari granted, 446 U. S. 934.] Motion 
of petitioner to supplement the record granted.
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No. 79-1320. Kass el , Direc tor  of  Transp ortati on , et  al . 
v. Conso lidate d  Freight ways  Corporation  of  Delaw are . 
C. A. 8th Cir. [Probable jurisdiction noted, 446 U. S. 950.] 
Motion of Association of American Railroads for leave to file 
a brief as amicus curiae granted.

No. 79-1601. Sumner , Warden  v . Mata . C. A. 9th Cir. 
[Certiorari granted, 448 U. S. 910.] Motion of petitioner for 
divided argument denied.

No. 79-1631. Democrat ic  Party  of  the  Unite d  States  
of  Amer ica  et  al . v . Wiscons in  ex  rel . La  Follet te  et  al . 
Sup. Ct. Wis. [Probable jurisdiction noted, 448 U. S. 909.] 
Motion of the Democratic Conference for leave to file a brief 
as amicus curiae granted. Motion of appellees for divided 
argument granted. Request for additional time for oral 
argument denied.

No. 79-1764. Texas  Department  of  Communi ty  Af -
fai rs  v. Burdine . C. A. 5th Cir. [Certiorari granted, 447 
U. S. 920.] Motion of Lonny F. Z weiner, Esquire, to permit 
Gregory Wilson, Esquire, to present oral argument pro hac 
vice on behalf of petitioner granted.

No. 80-5311. In  re  Hernand ez ; and
No. 80-5312. In  re  Hernandez . Petitions for writs of 

habeas corpus denied.

Probable Jurisdiction Noted
No. 79-1640. Schad  et  al . v . Boroug h of  Mount  

Ephrai m . Appeal from Super. Ct. N. J., App. Div. Prob-
able jurisdiction noted.

No. 80-195. Metro media , Inc ., et  al . v . City  of  San  
Diego  et  al . Appeal from Sup. Ct. Cal. Probable jurisdic-
tion noted. Reported below: 26 Cal. 3d 848, 610 P. 2d 407.
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Certiorari Granted
No. 79-1777. Comple te  Auto  Transi t , Inc ., et  al . v . 

Reis  et  al . C. A. 6th Cir. Certiorari granted. Reported 
below: 614 F. 2d 1110.

No. 80-169. Unite d  Parcel  Service , Inc . v . Mitchel l  
et  al . C. A. 2d Cir. Certiorari granted. Reported below: 
624 F. 2d 394.

No. 80-180. Mc Daniel  et  al . v . Sanchez  et  al . C. A. 
5th Cir. Certiorari granted. Reported below: 615 F. 2d 
1023.

No. 79-1794. Michigan  v . Summers . Sup. Ct. Mich. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 407 Mich. 432, 286 
N. W. 2d 226.

No. 79-1997. Connecticut  Board  of  Pardons  et  al . v . 
Dumschat  et  al . C. A. 2d Cir. Motion of respondents 
Brown and Czaja for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 618 F. 2d 216.

Certiorari Denied. (See also No. 80-5212, supra.)
No. 79-2030. Bosti ck  et  al . v . Boorst in , Librarian  of  

Congr ess . C. A. D. C. Cir. Certiorari denied. Reported 
below: 199 U. S. App. D. C. 289, 617 F. 2d 871.

No. 79-2064. Waldbaum  v . Fairchild  Publicat ions , 
Inc . C. A. D. C. Cir. Certiorari denied. Reported below: 
201 U. S. App. D. C. 301, 627 F. 2d 1287.

No. 79-6848. Carver  v . Mc Elroy , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 616 F. 2d 565.

No. 79-6856. Cheers  v . Secreta ry  of  Health  and  Hu -
man  Services . C. A. 7th Cir. Certiorari denied. Reported 
below: 610 F. 2d 463.
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No. 80-17. Bowers  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 618 F. 2d 117.

No. 80-35. Weingarte n  v . Block  et  al . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Reported below: 102 Cal. 
App. 3d 129, 162 Cal. Rptr. 701.

No. 80-41. Illino is et  al . v . Interstate  Commerce  
Commiss ion  et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 622 F. 2d 591.

No. 80-53. North  Americ an  Soccer  Leag ue  et  al . v . 
National  Labor  Relati ons  Board . C. A. 5th Cir. Certio-
rari denied. Reported below: 613 F. 2d 1379.

No. 80-75. Keco  Industri es , Inc . v . Equal  Emp loy -
ment  Opportuni ty  Comm issio n . C. A. 6th Cir. Certio-
rari denied. Reported below: 617 F. 2d 443.

No. 80-78. Provenzano  et  al . v . Unite d  States . C. A. 
3d Cir. Certiorari denied. Reported below: 620 F. 2d 985.

No. 80-107. Menominee  Tribe  of  Indians  et  al . v . 
Unite d States . Ct. Cl. Certiorari denied. Reported be-
low: 223 Ct. Cl. 662, 650 F. 2d 286.

No. 80-111. Barr  et  al ., Admin istr ators  v . City  of  New  
York  et  al . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Cer-
tiorari denied. Reported below: 74 App. Div. 2d 834, 425 
N. Y. S. 2d 439.

No. 80-117. Patel  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 617 F. 2d 1358.

No. 80-153. Heady  v , United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 305.

No. 80-155. Amst ar  Corp . v . Domino ’s  Pizza , Inc ., et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 615 F. 2d 
252.

338-282 0-82-58 : QL 3
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No. 80-156. Massac husett s v . Hughes . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 380 Mass. 583, 
404 N. E. 2d 1239.

No. 80-162. Turner  v . Raynes . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 611 F. 2d 92.

No. 80-164. Danning , Trustee  in  Bankruptcy  v . Pa -
cif ic  Prope ller , Inc . C. A. 9th Cir. Certiorari denied. 
Reported below: 620 F. 2d 731.

No. 80-166. Colby  v . Harris , Secreta ry  of  Health  and  
Human  Services . C. A. 2d Cir. Certiorari denied. Re-
ported below: 622 F. 2d 644.

No. 80-171. Save  The  Bay , Inc . v . United  States  Corps  
of  Engineers  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 610 F. 2d 322.

No. 80-178. Ogiony  et  al . v . Commi ss ioner  of  Internal  
Revenue . C. A. 2d Cir. Certiorari denied. Reported be-
low: 617 F. 2d 14.

No. 80-186. Wrigh t  v . Georgia . Ct. App. Ga. Certio-
rari denied. Reported below: 154 Ga. App. 400, 268 S. E. 
2d 378.

No. 80-190. Diamond  v . United  States  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 617 F. 2d 292.

No. 80-194. Ramir ez  v . United  States . Ct. Cl. Cer-
tiorari denied.

No. 80-197. Worldwi de  Church  of  God , Inc ., et  al . v . 
Calif orni a . Super. Ct. Cal., County of Los Angeles. Cer-
tiorari denied.

No. 80-200. Morsey  v . Green  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 2d 917.
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No. 80-205. Toso v. City  of  Santa  Barbara . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
101 Cal. App. 3d 934, 162 Cal. Rptr. 210.

No. 80-206. Teague  v . City  of  St . Louis , Missouri . 
C. A. 8th Cir. Certiorari denied. Reported below: 615 
F. 2d 773.

No. 80-210. Armstrong  v . Maple  Leaf  Apar tments , 
Ltd ., et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 622 F. 2d 466.

No. 80-212. Mize  et  al . v . Securities  and  Exchange  
Commiss ion . C. A. 5th Cir. Certiorari denied. Reported 
below: 615 F. 2d 1046.

No. 80-216. Kaufman  v . New  Jers ey . Super. Ct. N. J. 
Certiorari denied.

No. 80-217. Howel l  v . Thomas , Sherif f . C. A. 5th 
Cir. Certiorari denied.

No. 80-220. Unident ifi ed  Remai ns  of  a  Vessel  v . Pla - 
toro  Ltd ., Inc . C. A. 5th Cir. Certiorari denied. Re-
ported below: 614 F. 2d 1051.

No. 80-225. Love  v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied. Reported below: 275 S. C. 55, 271 S. E. 
2d 110.

No. 80-229. Sell ers  et  al . v . Ruper t  et  al . Ct. App. 
N. Y. Certiorari denied. Reported below: 50 N. Y. 2d 881, 
408 N. E. 2d 671.

No. 80-5033. Palmigi ano  v . Houle . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 618 F. 2d 877.

No. 80-5043. Harvey  v . Sims . Ct. App. Ga. Certiorari 
denied. Reported below: 153 Ga. App. 556, 265 S. E. 2d 
879.
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No. 80-5071. Calhoun  v . West  Virginia . Sup. Ct. 
App. W. Va. Certiorari denied.

No. 80-5078. Navarro  v . United  States  Parole  Com -
mis sio n . C. A. 5th Cir. Certiorari denied. Reported be-
low: 616 F. 2d 566.

No. 80-5085. Anderson  v . National  Labor  Relat ions  
Board  et  al . C. A. D. C. Cir. Certiorari denied.

No. 80-5104. Hackett  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 623 F. 2d 343.

No. 80-5128. Forem an  v . Bee  Bindery , Inc ., et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 622 
F. 2d 592.

No. 80-5144. Warren  v . Harvey , Actin g Director , 
Whiting  Forensi c Insti tut e . C. A. 2d Cir. Certiorari 
denied. Reported below: 632 F. 2d 925.

No. 80-5178. Hamilton  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 626 F. 2d 348.

No. 80-5183. Howa rd  v . Kentucky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 598 S. W. 2d 763.

No. 80-5192. Renfro  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 569.

No. 80-5195. Beal  v . Beal . Ct. App. Wash. Certiorari 
denied. Reported below: 24 Wash. App. 1030.

No. 80-5198. Mc Crary  v . Pettigras s . C. A. 2d Cir. 
Certiorari denied.

No. 80-5201. Sneed  v . Hensley , Detective , Ashevill e  
Polic e Depa rtme nt , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 620 F. 2d 295.

No. 80-5205. Stein ke  v . Minnes ota . Sup. Ct. Minn. 
Certiorari denied. Reported below: 292 N. W. 2d 243.



ORDERS 903

449 U. S. October 14, 1980

No. 80-5206. Cowart  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 617 F. 2d 112.

No. 80-5220. DiSilves tro  v . Unit ed  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 633 F. 2d 203.

No. 80-5221. Angelucci  v . Fitzgerald , Corrections  
Commis si oner , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 633 F. 2d 202.

No. 80-5225. Cauley  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported be-
low: 74 App. Div. 2d 831, 425 N. Y. S. 2d 272.

No. 80-5234. Blei er  v . General  Services  Admini stra -
tion  et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 620 F. 2d 308.

No. 80-5239. Penn  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 647 F. 2d 876.

No. 80-5259. Godfrey  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 383 So. 2d 575.

No. 80-5260. Turner  v . County  of  Sis kiy ou  et  al . 
Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 80-5262. Nelso n  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 622 F. 2d 588.

No. 80-5294. Berman  v . Board  of  Review , New  Jers ey  
Department  of  Labor  and  Industry , et  al . Super. Ct. 
N. J. Certiorari denied.

No. 80-5295. Luther  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 627 F. 2d 1093.

No. 80-5299. Stone  v . Unite d  Stat es . C. A. 3d Cir.
Certiorari denied. Reported below: 622 F. 2d 580.

No. 80-5301. Higgins  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 622 F. 2d 1042.
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No. 80-5313. Green  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 630 F. 2d 566.

No. 80-5314. Green  v . Carls on , Direc tor , Federal  Bu -
reau  of  Prisons , et  al . C. A. D. C. Cir. Certiorari denied.

No. 80-5318. Vezz ana  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 208.

No. 80-5326. Graham  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 622 F. 2d 57.

No. 80-5329. Kalsbec k  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 625 F. 2d 123.

No. 80-5331. Tafero  v . Wainwright , Secretary , De -
partment  of  Offe nder  Rehabilitation  of  Florida . C. A. 
5th Cir. Certiorari denied. Reported below: 616 F. 2d 566.

No. 80-5332. Schmidt  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 626 F. 2d 616.

No. 80-5334. Wertz  et  al . v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 625 F. 2d 1128.

No. 80-5347. Fleming  v . Georgi a . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 246 Ga. 90, 270 S. E. 2d 
185.

No. 80-5415. In  re  Green . C. A. D. C. Cir. Certiorari 
denied.

No. 80-5416. Green  v . Beaver , Warden , et  al . C. A. 
6th Cir. Certiorari denied.

No. 79-1457. International  Broth erho od  of  Electri -
cal  Workers , AFL-CIO, Local  1969, et  al . v . Bise  et  al . 
C. A. 9th Cir. Certiorari denied. Just ice  Brennan , Jus -
tice  White , and Justi ce  Marsh all  would grant certiorari. 
Reported below: 618 F. 2d 1299.
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No. 79-1713. Red  Lake  Band  of  Chipp ewa  Indians  v . 
Minnesota  et  al . C. A. 8th Cir. Certiorari denied. Jus -
tice  Blackmu n would grant certiorari. Reported below: 
614 F. 2d 1161.

No. 79-1920. Safeway  Stores , Inc ., et  al . v . Meat  
Pric e Inves tigator s Assn , et  al .;

No. 79-1959. Meat  Pric e Investi gators  Assn , et  al . v . 
Safew ay  Stores , Inc ., et  al .;

No. 79-2060. Black  et  al . v . Albert son ’s , Inc ., et  al .;
No. 80-103. Lowe  et  al . v . Safew ay  Stores , Inc ., 

et  al . ; and
No. 80-105. Agee  et  al . v . Safew ay  Store s , Inc ., et  al . 

C. A. 5th Cir. Certiorari denied. Just ice  Blackmun  took 
no part in the consideration or decision of these petitions. 
Reported below: 600 F. 2d 1148.

No. 79-1988. Earth  Satel lite  Corp , et  al . v . Hastin gs  
et  al . C. A. D. C. Cir. Motion of respondent Hastings 
for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 202 U. S. App. D. C. 85, 628 F. 2d 
85.

No. 80-237. Ohio  v . Young . Sup. Ct. Ohio. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 62 Ohio St. 2d 370, 406 
N. E. 2d 499.

No. 79-6512. Holloway  v . Florida . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Reported below: 362 So. 2d 
333.

Justi ce  Blackmun , with whom Just ice  Brennan  and 
Justi ce  Marshall  join, dissenting.

The Court in this case denies certiorari to review what I 
believe is an important due process question requiring inter-
pretation of our decisions in Keeble v. United States, 412 
U. S. 205 (1973), and Beck v. Alabama, 447 U. S. 625 (1980).
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The facts, taken from the state-court opinion and the un-
disputed allegations of the petition, may be summarized 
briefly. On November 7, 1972, a man was killed in Dade 
County, Fla. Five days later, petitioner voluntarily turned 
himself over to the Miami police in connection with the kill-
ing. After issuing Miranda warnings, the police took two 
separate statements from petitioner concerning the victims 
death. Petitioner was then released. On November 29, he 
communicated with one of the police detectives and fur-
nished a third statement.

About three and one-half years later, on June 23, 1976, 
petitioner and a codefendant were indicted for the capital 
felony of first-degree murder based on the 1972 killing. Fol-
lowing presentation of all the evidence, the trial court de-
cided over petitioner’s objection that it would not instruct 
the jury on the lesser included state offenses of second-degree 
murder, third-degree murder, and manslaughter, on the ground 
that the Florida statute of limitations had run on these 
lesser offenses.1 The jury was instructed solely as to first- 
degree murder. Petitioner was convicted and sentenced to 
life imprisonment.

On appeal, the Florida District Court of Appeal affirmed 
the conviction. 362 So. 2d 333 (1978). The appellate court 
concluded that a defendant has no state or federal constitu-
tional right to have a court instruct on lesser offenses where 
“any conviction returned as to such offense would be a 
nullity.” Id., at 335. After accepting jurisdiction and hear-
ing argument, the Supreme Court of Florida, with one dis-
sent, denied certiorari. 379 So. 2d 953 (1980).

This Court’s decision in Keeble v. United States, supra, 
casts doubt on the validity of the state court’s analysis. In 
Keeble, the Court held that an Indian charged with a federal

1 At the time of the killing, the statute of limitations for each of the 
lesser offenses was two years. Fla. Stat. §932.465 (1972). There was no 
period of limitations for the crime of first-degree murder. Ibid.
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crime under the Major Crimes Act was entitled to an in-
struction on a lesser included offense even though the Act 
did not confer federal jurisdiction over the defendant for 
the lesser crime. The Court explained the value of such a 
safeguard:

“[I]f the prosecution has not established beyond a rea-
sonable doubt every element of the offense charged, and 
if no lesser offense instruction is offered, the jury must, 
as a theoretical matter, return a verdict of acquittal. 
But a defendant is entitled to a lesser offense instruc-
tion—in this context or any other—precisely because he 
should not be exposed to the substantial risk that the 
jury’s practice will diverge from theory. Where one of 
the elements of the offense charged remains in doubt, 
but the defendant is plainly guilty of some offense, the 
jury is likely to resolve its doubts in favor of conviction.” 
(Emphasis in original). 412 U. S., at 212-213.

More recently, in Beck n . Alabama, supra, the Court held 
that the death sentence may not constitutionally be imposed 
after a jury verdict of guilt of a capital offense if the jury 
has not been permitted to consider an alternative verdict of 
guilt of a lesser included offense. In reaffirming the Court’s 
commitment to the lesser-offense doctrine, the Court ob-
served that “the nearly universal acceptance of the rule in 
both state and federal courts establishes the value to the 
defendant of this procedural safeguard.” 447 U. S., at 637.

Thus the Court more than once has expressed the under-
standing that a lesser-included-offense option minimizes the 
risk of undermining the reasonable-doubt standard. Florida, 
whose laws here apply, apparently has reached the same 
understanding, and requires that any person indicted for a 
“degree crime” such as first-degree murder2 is entitled to 

2 See Fla. Stat. §782.04 (1976 and Supp. 1980) (defining murder as a 
degree crime).
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have the jury instructed on all degrees of the offense. It 
is not disputed that, absent the running of the statute of 
limitations, petitioner would have been so entitled in this

On the record presented, it appears that the State’s own 
delay in bringing an indictment against petitioner may have 
caused the statute of limitations to run. Serious due process 
concerns are raised if the State through prosecutorial in-
action can avoid its own mandate to instruct on lesser degrees 
of an offense. Assuming that petitioner’s uncontested version 
of the facts is accurate, I believe such conduct merits plenary 
review.

Even if we were to find, upon a fuller development of the 
record, that the State bears no onus for the delay in securing 
an indictment, I am inclined to the view that petitioner 
retains his right to a lesser-offense instruction. The Court’s 
decisions in both Keeble and Beck imply that affording jurors 
a less drastic alternative may be constitutionally necessary to 
enhance or preserve their essential factfinding function.4 
Whether the trial court properly may enter a judgment of 
guilt should the jury convict for a lesser included offense 
seems to me a separate, legal matter with which the fact-
finder need have no concern.® Because I believe that a trial

3 Florida Rule of Criminal Procedure 3.490 reads as follows: 
“Determination of Degree of Offense If the indictment or information 
charges an offense which is divided into degrees, without specifying the 
degree, the jurors may find the defendant guilty of any degree of the 
offense charged; if the indictment or information charges a particular de-
gree the jurors may find the defendant guilty of the degree charged or of 
any lesser degree. The court shall in all such cases charge the jury as to 
the degrees of the offense.”

4 Both Keeble and Beck stop short of explicitly holding that a defendant 
is entitled to a lesser-included-offense instruction as a matter of due 
process. In the circumstances of those cases, however, such a holding was 
not necessary in order to prescribe the lesser-offense instruction.

5 The legal question may be determined by whether the defendant him-
self chooses to invoke a statute of limitations defense. At least two Cir- 
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court’s asserted lack of jurisdiction may not be dispositive 
of the due process concerns here invoked, I would grant the 
petition for certiorari.

No. 79-6583. Moorefie ld  v . United  States  Secret  
Service  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 611 F. 2d 1021.

Just ice  White , with whom Justic e Brennan  joins, 
dissenting.

Because the decision in this case is subject to serious ques-
tion under the reasoning of NLRB v. Robbins Tire & Rub-
ber Co., 437 U. S. 214 (1978), I dissent from the denial of 
certiorari.

The Secret Service maintains an open file on petitioner, who 
has twice been convicted of threatening to kill the President. 
In January 1976, petitioner filed an administrative request 
with the Service to inspect that file, or at least such portions 
of it as could be segregated from exempt portions.1 There 
were at that time no proceedings pending against petitioner. 
His request was denied in its entirety.2 This decision was 

cuits have held that a defendant can effectively waive this defense. United 
States v. Wild, 179 U. S. App. D. C. 232, 236-238, 551 F. 2d 418, 422-424, 
cert, denied, 431 U. S. 916 (1977); United States v. Doyle, 348 F. 2d 715, 
718-719, and n. 3 (CA2), cert, denied, 382 U. S. 843 (1965) (waiver by 
guilty plea); United States v. Parrino, 212 F. 2d 919, 922 (CA2), cert, 
denied, 348 U. 8. 840 (1954) (same). The court in Wild, in concluding 
that the statute of limitations constitutes an affirmative defense to be 
raised by the defendant rather than a jurisdictional bar to prosecution, 
relied heavily on this Court’s prior statement to that effect in United 
States v. Cook, 17 Wall. 168, 179 (1872). See also Biddinger n . Commis-
sioner of Police, 245 U. S. 128, 135 (1917). There is no indication in the 
record before us as to how petitioner acted in this regard, or even whether 
he was presented with a choice.

1 The Court of Appeals recognized that Moorefield’s convictions did not 
affect his right to see the file.

2 The Secret Service cited seven Freedom of Information Act exemp-
tions in refusing the original request. These exemptions appear in 5 
U. S. C. §§552 (b)(2), (5), (7)(A, C-F).
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upheld on administrative appeal and in subsequent judicial 
proceedings brought under the Freedom of Information Act, 5 
U. S. C. § 552 (a)(4)(B). During the course of these pro-
ceedings, petitioner learned that the file he sought consisted 
of 225 pages. Despite a request by petitioner, at no time was 
this file itemized and indexed in such a way as to correlate 
particular portions of the file with particular exemption provi-
sions of the Act.

The District Court conducted an in camera inspection 
of the file and then granted respondents’ motion for sum-
mary judgment, finding that disclosure “would constitute a 
threat to ongoing enforcement activities and to certain in-
dividuals within [and] without the Secret Service.” The 
Court of Appeals affirmed, 611 F. 2d 1021 (CA5 1980), rely-
ing on this Court’s interpretation of Exemption 7 (A) of the 
Act, 5 U. S. C. § 552 (b)(7)(A), in Robbins Tire.

The Act requires that records and materials in the posses-
sion of federal agencies be made available on demand, unless 
the requested material falls within one of nine statutory ex-
emptions. Exemption 7 (A) states: “This section does not 
apply to matters that are . . . (7) investigatory records com-
piled for law enforcement purposes, but only to the extent 
that the production of such records would (A) interfere with 
enforcement proceedings . . . .” The present language of this 
Exemption is the result of a 1974 amendment to the Act. 
The Act, prior to 1974, had exempted from disclosure all “in-
vestigatory files compiled for law enforcement purposes.” 5 
U. S. C. § 552 (b)(7) (1970 ed.). In Robbins Tire we sur-
veyed the meaning and scope of Exemption 7(A) in light 
of the legislative history that led to its narrowing in 1974. 
We concluded that the purpose of the 1974 amendment had 
been “to eliminate ‘blanket exemptions’ for Government rec-
ords simply because they were found in investigatory files 
compiled for law enforcement purposes . . . 437 U. S., at
236.
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The Court of Appeals decision in this case creates a “blan-
ket exemption” for any open Secret Service file. The court 
reached this result by means of a novel interpretation of the 
phrase “enforcement proceedings” and a questionable infer-
ence from Robbins Tire. First, the court interpreted “en-
forcement proceedings” to include more than adjudicatory 
procedures. It held that because Secret Service investiga-
tions are “directed toward an active and concrete effort to 
enforce the law,” 611 F. 2d, at 1025, they qualify as “enforce-
ment proceedings” under the Act. Second, Robbins Tire per-
mits agencies to make “generic determinations” that disclos-
ure of certain kinds of materials would interfere with enforce-
ment proceedings. The Court of Appeals held that Secret 
Service files qualify as such a generic determination. Thus, 
any Secret Service file related to an open investigation is 
wholly exempted, without more, from disclosure.

The Court of Appeals thought that the prophylactic aim of 
the Secret Service distinguishes it from other law enforcement 
agencies that conduct “investigations with a view towards 
apprehending law-breakers and bringing them to justice.” 
611 F. 2d, at 1025. Clearly, however, other law enforcement 
agencies have prophylactic goals, and the acts the Secret 
Service investigates are crimes. See, e. g., 18 U. S. C. § 871 
(threats against the President are punishable by fine and 
imprisonment). If Secret Service investigations, without lim-
itation, qualify as enforcement proceedings regardless of 
whether or not there is an adjudicatory proceeding pending or 
imminent, then arguably many investigatory files of other law 
enforcement agencies also qualify for exemption.

Robbins Tire concluded that a generic determination that 
disclosure of witness statements prior to unfair labor practice 
hearings would interfere with those proceedings was permissi-
ble under Exemption 7 (A). The decision of the Court of 
Appeals, however, did not make a generic determination with
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respect to a kind of document, but rather with respect to a 
kind of investigatory file. Such a file could include various 
types of documents. This seems inconsistent with what the 
Court said in Robbins Tire:

“by substituting the word ‘records’ for ‘files,’ [the 1974 
amendment] would make clear that courts had to con-
sider the nature of the particular document as to which 
exemption was claimed, in order to avoid the possibility 
of impermissible ‘commingling’ by an agency’s placing 
in an investigatory file material that did not legitimately 
have to be kept confidential.” 437 U. S., at 229-230.

Accordingly, I would issue the writ and give this case plenary 
consideration.

No. 80-157. E. R. Squibb  & Sons , Inc . v . Sindell  
et  al .;

No. 80-158. Upj ohn  Co . v . Sindell  et  al .;
No. 80-170. Rexall  Drug  Co. et  al . v . Sindell  et  al .; 

and
No 80-172. Abbott  Laboratori es v . Sinde ll  et  al . 

Sup. Ct. Cal. Certiorari denied. Justice  Stewart  took no 
part in the consideration or decision of these petitions. Re-
ported below: 26 Cal. 3d 588, 607 P. 2d 924.

No. 80-175. Woodl ands  Telecommunic ations  Corp . v . 
Southwes tern  Bell  Telephone  Co . C. A. 5th Cir. Cer-
tiorari denied. Justi ce  Stewart  took no part in the con-
sideration or decision of this petition. Reported below: 615 
F. 2d 1372.

No. 80-5208. Vinson  v . Richmond  Polic e Depa rtme nt  
et  al . C. A. 4th Cir. Certiorari denied. Justice  Powell  
took no part in the consideration or decision of this petition. 
Reported below: 618 F. 2d 107.
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No. 80-5235. Finney  v . Balkcom , Warde n . Super. Ct.
Ga., Tattnall County;

No. 80-5252. Steelman  v . Arizona . Sup. Ct. Ariz.; 
and

No. 80-5268. Anton e v . Flori da . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: No. 80-5252, 120 Ariz. 301, 
585 P. 2d 1213; No. 80-5268, 382 So. 2d 1205.

Justi ce  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 79-1694. Hami lton  v . General  Motors  Corp ., 447 

U. S. 907. Petition for rehearing denied.

Octobe r  20, 1980

Dismissal Under Rule 53. (See No. 79—972, infra.)

Affirmed on Appeal
No. 80-215. Edwa rds  et  al . v . Servic e  Machine  & Ship -

build ing  Corp ., Inc ., et  al . Affirmed on appeal from C. A. 
5th Cir. Reported below: 617 F. 2d 70.

Appeals Dismissed
No. 80-116. Darrigo  v . State  Commis sion  on  Judicial  

Conduct  et  al . Appeal from App. Div., Sup. Ct. N. Y., 1st 
Jud. Dept., dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for wnt 
of certiorari, certiorari denied. Justi ce  White  and Justi ce  
Stevens  would dismiss for want of substantial federal ques-
tion. Reported below: 74 App. Div. 2d 801, 426 N. Y. S. 2d 
1006.
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No. 80-235. Crenshaw  v . Blanton , Governor  of  Ten -
ness ee , et  al . Appeal from Ct. App. Tenn, dismissed for 
want of properly presented federal question. Reported be-
low: 606 S. W. 2d 285.

No. 80-5173. Clay , Admini str ator  v . Hall  et  al . Ap-
peal from Ct. App. Tenn, dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported be-
low: 597 S. W. 2d 737.

No. 80-5272. Brown  v . Kans as  Workmen ’s Compens a -
tion  Fund . Appeal from Sup. Ct. Kan. dismissed for want 
of substantial federal question. Justic e Stew art  took no 
part in the consideration or decision of this case. Reported 
below: 227 Kan. 645, 608 P. 2d 1356.

Certiorari Granted—Vacated and Remanded. (See also No.
79-1901, ante, p. 1.)

No. 79-1970. Ciccone  v . Text ron , Inc . C. A. 1st Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Mohasco Corp. v. Silver, 447 
U. S. 807 (1980). Reported below: 616 F. 2d 1216.

No. 79-1998. Calif ornia  v . Tere si nsk i . Sup. Ct. Cal. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of United States 
v. Crews, 445 U. S. 463 (1980). Reported below: 26 Cal. 3d 
457, 605 P. 2d 874.

No. 80-208. Ewald  v . Great  Atlan tic  & Pacif ic  Tea  
Co., Inc . C. A. 6th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Mohasco Corp. v. Silver, 447 U. S. 807 (1980). Reported 
below: 620 F. 2d 1183.
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No. 80-5275. Bracew ell  v . Alabam a . Ct. Crim. App. 
Ala. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Beck n . Ala-
bama, 447 U. S. 625 (1980). Reported below: 401 So. 2d 

125.

Certiorari Dismissed
No. 79-972. Westvaco  Corp , et  al . v . Adams  Extract  

Co. et  al . C. A. 5th Cir. [Certiorari granted, 447 U. S. 
919.] Motion of respondents Owens-Illinois, Inc., et al. to 
dismiss the writ of certiorari granted. Motion of Westvaco 
Corp, to dismiss the writ of certiorari pursuant to Rule 53 
granted. Motion of Mead Corp, for leave to intervene as 
a party petitioner denied. Certiorari dismissed. Justice  
Powell  took no part in the consideration or decision of this 

case.

Vacated and Remanded After Certiorari Granted
No. 79-1356. Johns on  et  al . v . Board  of  Educati on  of  

the  City  of  Chicag o  et  al . C. A. 7th Cir. [Certiorari 
granted, 448 U. S. 910.] Judgment vacated and case re-
manded for further consideration in light of the subsequent 
development described in the suggestion of mootness filed by 
respondents on October 2, 1980; the response of petitioners 
filed on October 10, 1980; the response of the United States 
as amicus curiae filed on October 10, 1980; and the reply filed 
on October 15, 1980.

Miscellaneous Orders
No. A-146 (80-5216). Scott  v . Flori da . Application for 

stay of proceedings in the Supreme Court of Florida, ad-
dressed to The  Chief  Just ice  and referred to the Court, 

denied.

338-282 0-82-59 : QL 3
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No. A-253 (80-552). Calif ornia  Manufactur ers  Assn , 
et  al . v. Indust rial  Welfare  Commis sion  of  Calif ornia  
et  al .; and

No. A-254 (80-560). San  Joaqui n  Nisei  Farmers  League  
et  al . v. Indust rial  Welfare  Comm iss ion  of  Califo rnia  
et  al . Sup. Ct. Cal. The order entered by Justic e  Rehn -
quis t  on September 26, 1980, staying the issuance of a pe-
remptory writ of mandate is vacated, and applications are 
denied.

No. A-322. Skeen  et  al . v . Hooper , Secreta ry  of  State  
of  New  Mexico . Application for injunction, presented to 
Justi ce  White , and by him referred to the Court, denied.

No. A-333. Whig  Party  of  Alabam a  et  al . v . Siegel - 
man , Secretar y  of  State  of  Alabama , et  al . C. A. 5th Cir. 
Application for injunction and other relief, presented to Jus -
tice  Brenn an , and by him referred to the Court, denied.

No. D-186. In  re  Disb arment  of  Cooper . Disbarment 
entered. [For earlier order herein, see 446 U. S. 915.]

No. D-190. In  re  Disb arment  of  Fusci ello . Disbar-
ment entered. [For earlier order herein, see 446 U. S. 915.]

No. D-191. In  re  Dis barm ent  of  Schilp p . Disbarment 
entered. [For earlier order herein, see 446 U. S. 933.]

No. D-194. In  re  Dis barme nt  of  Amos . Disbarment 
entered. [For earlier order herein, see 447 U. S. 902.]

No. 79-1388. Kirchb erg  v . Feens tra  et  al . C. A. 5th 
Cir. [Probable jurisdiction noted, 446 U. S. 917.] Sugges-
tion of mootness filed by appellees Edwards and Louisiana 
rejected.

No. 80-83. Muskie , Secreta ry  of  State  v . Agee . C. A. 
D. C. Cir. [Certiorari granted, ante, p. 818.] Motion of 
respondent to expedite denied.
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No. 80-255. Georgia  Power  Co . v . 138.30 Acres  of  Land  
et  al . C. A. 5th Cir. The Solicitor General is invited to 
file a brief in this case expressing the views of the United 
States.

No. 80-293. Unitex  Ltd . et  al . v . Dan  River , Inc . 
C. A. 4th Cir. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States. Jus -
tice  Powel l  took no part in the consideration or decision of 
this order.

No. 80-5422. In  re  Ma Gee ; and
No. 80-5447. In  re  Moore . Petitions for writs of habeas 

corpus denied.

Probable Jurisdiction Postponed
No. 80-5. Mc Carty  v . Mc Carty . Appeal from Ct. App. 

Cal., 1st App. Dist. Further consideration of question of 
jurisdiction postponed to hearing of case on the merits.

Certiorari Granted
No. 79-1734. Parratt  et  al . v . Taylor . C. A. 8th Cir. 

Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 620 F. 2d 307.

No. 79-1711. Middles ex  County  Sewe rage  Authority  
et  al . v. National  Sea  Clammers  Assn , et  al . ;

No. 79-1754. Joint  Meet ing  of  Essex  and  Union  
Counties  v . National  Sea  Clammers  Assn , et  al .;

No. 79-1760. City  of  New  York  et  al . v . Nati onal  Sea  
Clammers  Assn , et  al .; and

No. 80-12. Environmental  Prote ction  Agency  et  al . 
v. National  Sea  Clammers  Assn , et  al . C. A. 3d Cir. 
Certiorari granted limited to the following questions:

1. Whether the Federal Water Pollution Control Act, 33 
U. S. C. § 1251 et seq. (1976 ed. and Supp. Ill), and the 
Marine Protection, Research, and Sanctuaries Act of 1972, 
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33 U. S. C. § 1401 et seq. (1976 ed. and Supp. Ill), imply a 
private right of action independent of the rights explicitly 
created by the citizens suit provisions of those Acts, 33 
U. S. C. § 1415 (g).

2. Whether a private citizen has standing to maintain a 
federal common law nuisance action for alleged damages sus-
tained resulting from ocean pollution as a general federal 
question under 28 U. S. C. § 1331.

3. Whether any federal common law nuisance action for 
alleged damages sustained resulting from ocean pollution, if 
available to a private citizen, is not preempted by the present 
regulatory scheme governing ocean pollution established by 
the Federal Water Pollution Control Act and the Marine 
Protection, Research, and Sanctuaries Act.
Cases consolidated and a total of one hour allotted for oral 
argument. Reported below: 616 F. 2d 1222.

Certiorari Denied. (See also Nos. 80-116 and 80-5173, 
supra.)

No. 79-1637. J. P. Stevens  & Co., Inc . v . National  
Labor  Relations  Board  et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 612 F. 2d 881.

No. 79-1913. Aaacon  Auto  Trans por t , Inc . v . Miller . 
C. A. 5th Cir. Certiorari denied. Reported below: 614 
F. 2d 292.

No. 79-6724. Shaw  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below 598 S. W. 2d 883.

No. 79-6751. Jacob s v . Rowe , Corrections  Direc tor , 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
618 F. 2d 114.

No. 79-6833. Kramar czyk  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 78 Ill. App. 3d
6, 396 N. E. 2d 1081.
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No. 80-37. Leste r  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Reported below: 101 Cal. 
App. 3d 613, 161 Cal. Rptr. 703.

No. 80-95. Environme ntal  Defens e  Fund , Inc ., et  al . 
v. Alexander , Secreta ry  of  the  Army , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 614 F. 2d 474.

No. 80-106. SAICI v. United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 206.

No. 80-118. Day  et  al . v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 611 F. 2d 1122.

No. 80-128. Investors  Researc h  Corp , et  al . v . Secu -
riti es  and  Excha nge  Commis sion  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 202 U. S. App. D. C. 
168, 628 F. 2d 168.

No. 80-132. Berg  v . Unit ed  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 620 F. 2d 1026.

No. 80-145. Underw ood  et  al . v . Secreta ry  of  the  In -
terior . C. A. 9th Cir. Certiorari denied. Reported below: 
618 F. 2d 117.

No. 80-154. Moles  v . Morton  F. Plant  Hospital , Inc ., 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
617 F. 2d 293.

No. 80-199. Berkley  Machine  Works  & Foundry  Co . 
v. Commi ss ioner  of  Inte rnal  Revenue . C. A. 4th Cir. 
Certiorari denied. Reported below: 623 F. 2d 898.

No. 80-218. Sherw ood  v . Brown , Secretary  of  De -
fe nse , et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 619 F. 2d 47.

No. 80-219. Big  Bear  Superm arkets  No . 3 v. National  
Labor  Relati ons  Board  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 640 F. 2d 924.
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No. 80-228. Suburban  Realt y Co . v . Unite d States . 
C. A. 5th Cir. Certiorari denied. Reported below: 615 
F. 2d 171.

No. 80-240. Jones  et  al . v . Kneller  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 633 F. 2d 204.

No. 80-244. Aldridge  v . Georg ia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 153 Ga. App. 744, 266 S. E. 
2d 513.

No. 80-247. Tama  Meat  Packing  Corp . v . National  
Labor  Relat ions  Board . C. A. D. C. Cir. Certiorari 
denied.

No. 80-248. Rudolf  Wolff  & Co., Ltd . v . Neiman , dba  
Londo n  Group  (1974). C. A. 7th Cir. Certiorari denied. 
Reported below: 619 F. 2d 1189.

No. 80-249. Schara  et  al . v . Anaconda  Co . Sup. Ct. 
Mont. Certiorari denied. Reported below: ---- Mont. —, 
610 P. 2d 132.

No. 80-253. Yanowi tz  v . Ohio . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied. Reported below: 67 Ohio 
App. 2d 141, 426 N. E. 2d 190.

No. 80-260. Miles tone  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 626 F. 2d 264.

No. 80-261. La Roche lle  et  al . v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 618 F. 2d 116.

No. 80-267. Manning  v . Calif orni a . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 80-269. Connecticut  v . Gold . Sup. Ct. Conn. 
Certiorari denied. Reported below: 180 Conn. 619, 431 
A. 2d 501.
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No. 80-272. T. F. H. Publications , Inc . v . Commis -
si oner  of  Internal  Revenue . C. A. 3d Cir. Certiorari 
denied. Reported below: 622 F. 2d 579.

No. 80-279. Riegel  Texti le  Corp . v . Gryc , by  Gryc , 
et  al . Sup. Ct. Minn. Certiorari denied. Reported below: 
297 N. W. 2d 727.

No. 80-282. Yow v. Americ an  Home  Ass uranc e Co . 
C. A. 4th Cir. Certiorari denied. Reported below: 622 
F. 2d 589.

No. 80-285. Chvost a  v . Pier re  et  al . Ct. App. Ohio, 
Cuyahoga County. Certiorari denied.

No. 80-287. Shemitz  v . Deere  & Co., Inc . C. A. 7th 
Cir. Certiorari denied. Reported below: 623 F. 2d 1180.

No. 80-288. Shuffm an , Executri x v . Hartf ord  Tex -
tile  Corp , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 628 F. 2d 1345.

No. 80-303. Renfro  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 620 F. 2d 497.

No. 80-312. Bono  v . Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 624 F. 2d 1091.

No. 80-570. Stroom  v . Civiletti , Attor ney  General . 
C. A. D. C. Cir. Certiorari before judgment denied.

No. 80-5037. Greer  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 592 S. W. 2d 645.

No. 80-5050. Johns  v . Nanaw ale  Community  Assn , 
et  al . C. A. 9th Cir. Certiorari denied.

No. 80-5069. Mata  v . Arizon a . Sup. Ct. Ariz. Certio-
rari denied. Reported below: 125 Ariz. 243, 609 P. 2d 58.
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No. 80-5096. Raub  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 637 F. 2d 1205.

No. 80-5117. Ellis  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 488 Pa. 594, 413 A. 2d 
384.

No. 80-5186. Patt ers on  v . Garring ton , Warden . C. A. 
6th Cir. Certiorari denied.

No. 80-5203. Phillip s v . Oklahoma  et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 80-5207. Davis  v . Stephenson , Correcti onal  Su -
perinten dent , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 628 F. 2d 1348.

No. 80-5244. Quigg  v . Crist , Warden . C. A. 9th Cir. 
Certiorari denied. Reported below: 616 F. 2d 1107.

No. 80-5264. Montg ome ry  v . Nation al  Multip le  Scle -
rosis  Socie ty . C. A. D. C. Cir. Certiorari denied.

No. 80-5267. Norris  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 80-5271. Roach  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 80-5292. Clark  v . United  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 416 A. 2d 717.

No. 80-5293. Boyd  v . United  States  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 80-5333. Mayes  v . Sowders , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 621 F. 2d 850.

No. 80-5340. Meier  v . Hughes  Tool  Co. C. A. 10th 
Cir. Certiorari denied.
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No. 80-5342. Ford  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 627 F. 2d 807.

No. 80-5348. Barrett  v . U. S. Custom s Service  et  al .
C. A. 5th Cir. Certiorari denied. Reported below: 614 
F. 2d 291.

No. 80-5362. Kline  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 624 F. 2d 1091.

No. 80-5365. De Marco  v . United  Stat es . C. A. 3d Cir.
Certiorari denied. Reported below: 624 F. 2d 1091.

No. 80-5367. Sacco  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied.

No. 80-5374. Garcia  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 625 F. 2d 162.

No. 80-5383. Pric e v . United  Stat es . C. A. 5th Cir.
Certiorari denied. Reported below: 622 F. 2d 1042.

No. 80-5386. Yates  v . United  State s . C. A. 6th Cir.
Certiorari denied. Reported below: 627 F. 2d 1094.

No. 80-5389. Brown , aka  Denni s v . United  State s . 
C. A. 8th Cir. Certiorari denied.

No. 80-5390. Wade  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 626 F. 2d 867.

No. 80-5391. Lagattu ta  v . United  States . C. A. 3d Cir.
Certiorari denied. Reported below: 624 F. 2d 1091.

No. 80-5395. Devlin  v . United  State s . C. A. 6th dr.
Certiorari denied. Reported below: 627 F. 2d 1093.

No. 80-5409. Benton  v . Unite d  State s . C. A. 4th Cir.
Certiorari denied. Reported below: 622 F. 2d 587.

No. 80-5413. Mize  v . United  State s . C. A. 9th dr.
Certiorari denied. Reported below: 626 F. 2d 866.
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No. 80-5418. Forrest  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 623 F. 2d 1107.

No. 80-5438. Wargo  v . United  State s . C. A. 9th Cir. 
Certiorari denied.

No. 79-1545. Amstar  Corp . v . Southern  Pacific  Trans -
port  Company  of  Texas  and  Louisiana . C. A. 5th Cir. 
Certiorari denied. Reported below: 607 F. 2d 1100.

Justi ce  Blackm un , dissenting.
It seems to me that the Court’s denial of certiorari in this 

case utterly ignores the parties’ intent in executing a consent 
to a judgment and in their subsequent actions pursuant 
thereto.

Petitioner is a sugar refiner. It filed suit under § 20 (11) 
of the Interstate Commerce Act, 24 Stat. 386, as amended, 49 
U. S. C. § 20 (ll),1 against respondent, a common carrier by 
motor, for damage to a cargo of sugar respondent undertook 
to transport. Although respondent by its formal answer 
denied liability, the real issue in the litigation proved to be 
the amount for which respondent was liable. Petitioner-
shipper took the position that, under Gore Products, Inc. v. 
Texas & N. O. R. Co., 34 So. 2d 418 (La. App. 1948), the 
proper measure of damages was the profit lost by petitioner 
on the completed sale, or $7,529.28. Respondent-carrier, on 
the other hand, contended that the proper measure was the 
cost of reprocessing the sugar for resale to another customer, 
or $488.65.2 Respondent moved for partial summary judg-
ment only on the issue of the quantum of damages. Over 

1 Section 20 (11) was repealed in 1978 by Pub. L. 95-473, §4 (b), 92 
Stat. 1466, but the Interstate Commerce Act was reenacted as positive law 
by the same statute. 92 Stat. 1337.

2 The smaller amount is not in dispute. Respondent has not agreed that 
the larger amount is correct, but it states that it “has always assumed” 
that the profit lost on the completed sale of the sugar was in excess of the 
smaller amount. Brief in Opposition 2.
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petitioner’s objection, the United States District Court for 
the Eastern District of Louisiana granted that motion, leaving 
open, so far as that court was concerned, the issue of liability. 
The partial summary judgment, being interlocutory, of course 
was not then appealable. See 28 U. S. C. §§ 1291 and 1292.

After a pretrial conference, the parties by their counsel en-
tered into a stipulation of facts, App. to Pet. for Cert. 29a, 
and submitted to the court a “Joint Motion for Approval of 
Consent Judgment.” Id., at 32a.3 The District Court then 
entered its “Consent Judgment upon Joint Stipulation of 
Facts,” id., at 26a, the final paragraph of which recited:

“This judgment is rendered in recognition of the reser-
vation by the plaintiff of its right to prosecute an appeal 
in this action in connection with this judgment and in 
connection with the partial summary judgment rendered 
on March 14,1979.” Id., at 27a.

The smaller of the two sums was then paid to petitioner. It 
thereupon executed a satisfaction of judgment, id., at 34a, still 
reciting its reservation.4

Petitioner in due course appealed to the United States 
Court of Appeals for the Fifth Circuit. Both sides devoted 
their briefs in that court exclusively to the liability issue. 
The Court of Appeals, however, with a short per curiam opin-
ion, held that, on the authority of another per curiam opin-

3 This Joint Motion recited:
“Amstar Corporation joins in this motion with full reservation of its 

right to prosecute an appeal in this action, both with respect to the at-
tached consent judgment and with respect to the partial summary judg-
ment granted in this action on March 14, 1979.” App. to Pet. for Cert. 
33a.

4 The satisfaction provided:
“This Satisfaction of Judgment has been executed by Amstar Corpora-

tion with full reservation of its right to prosecute an appeal in this action 
in connection with the judgment entered on May 3, 1979, and in connection 
with the partial summary judgment rendered on March 14, 1979.” Id., 
at 34a.
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ion, White & Yarborough v. Dailey, 228 F. 2d 836 (CA5 1955), 
(the governing authority of which I seriously question), “the 
fact that both parties freely consented to the entry of a final 
judgment precludes an appeal from it.” 607 F. 2d 1100 
(1979).

It seems to me to be clear that any consent on the part of 
petitioner did not reach the disputed difference between 
$7,529.28 and $488.65. To the extent that the Court of Ap-
peals’ holding rests on the suggestion in White & Yarborough 
v. Dailey, 228 F. 2d, at 837, that an appeal will not lie when 
payment of the judgment has been accepted, that holding is 
inconsistent with United States v. Hougham, 364 U. S. 310 
(1960), where this Court said:

“It is a generally accepted rule of law that where a judg-
ment is appealed on the ground that the damages 
awarded are inadequate, acceptance of payment of the 
amount of the unsatisfactory judgment does not, standing 
alone, amount to an accord and satisfaction of the entire 
claim.” Id., at 312.

Nor does the mere fact that the parties entered into a consent 
judgment preclude appeal. In Swift & Co. v. United States, 
276 U. S. 311 (1928), it was observed:

“The decree sought to be vacated was entered with the 
defendants’ consent. Under the English practice a con-
sent decree could not be set aside by appeal or bill of 
review, except in case of clerical error. ... In this Court 
a somewhat more liberal rule has prevailed. Decrees 
entered by consent have been reviewed upon appeal or 
bill of review where there was a claim of lack of actual 
consent to the decree as entered . . . .” Id., at 323-324.

Here there is “a claim of lack of actual consent.” See also 
Nashville, C. & St. L. R. Co. v. United States, 113 U. S. 261 
(1885); Pacific R. Co. v. Ketchum, 101 U. S. 289 (1880).

The Court of Appeals’ opinion also seems to me to be in 



ORDERS 927

449 U. S. October 20, 1980

some tension, if not outright conflict, on the point at issue, 
with diLeo v. Greenfield, 541 F. 2d 949, 952 (CA2 1976); 
United States ex rel. H de S Industries, Inc. v. F. D. Rich Co., 
525 F. 2d 760, 764-765 (CA7 1975); and Gadsden v. Fripp, 
330 F. 2d 545, 548 (CA4 1964).

It may well be that upon review of the merits of the Dis-
trict Court’s judgment, respondent will prevail. It seems to 
me, however, that petitioner is entitled to a ruling on the 
merits of its appeal to the Court of Appeals, and is not to be 
foreclosed by a strict concept of consent and acceptance in the 
face of facts that the asserted consent was specifically limited 
and that petitioner consistently and persistently disclaimed 
full settlement of the lawsuit. Indeed, until the case arrived 
here, respondent does not appear to have claimed otherwise.

The amount in contest is not large, but that fact in itself 
is no reason for this Court’s lack of interest in a case where 
the principle is important. I would give serious considera-
tion to a summary reversal of the judgment of the Court of 
Appeals. At the least, I would grant certiorari and set the 
case for argument.

No. 79-1735. Jarrett  v . Jarrett . Sup. Ct. Ill. Certio-
rari denied. Reported below: 78 Ill. 2d 337, 400 N. E. 2d 
421.

Just ice  Brennan , with whom Justice  Marsh all  joins, 
dissenting.

This petition raises the significant question whether the 
State may deprive a divorced mother of the custody of her 
children through operation of a conclusive presumption that 
her cohabitation with an unmarried adult male constitutes 
custody not in the best interests of the children, however 
strong the contrary evidence. Because the decision below1 
conflicts with the import of relevant precedent of this Court, 
I dissent from the denial of a writ of certiorari.

178 IB. 2d 337, 400 N. E. 2d 421 (1979).
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In December 1976, petitioner Jacqueline Jarrett was di-
vorced from respondent Walter Jarrett. Jacqueline was given 
custody of their three daughters, then aged 12, 10, and 7. 
Jacqueline was also awarded use of the family home and 
child support; Walter had visitation rights, and the children 
regularly spent their weekends with him. In April 1977, 
Jacqueline told Walter that her friend, Wayne Hammon, was 
going to move into the family home. Walter objected and 
one week later filed a custody modification petition, seeking 
custody of his children on the grounds that he objected to 
his ex-wife’s nonmarital relationship and did not wish his 
daughters to be raised in what he regarded to be an immoral 
atmosphere.

Following a hearing at which Jacqueline, Walter, and 
Hammon testified, the Circuit Court modified its original 
decree and granted custody of the children to Walter, finding 
the custody change necessary for the “moral and spiritual 
well-being and development” of the children. 78 Ill. 2d 337, 
342, 400 N. E. 2d 421, 422 (1979). The Appellate Court re-
versed, reasoning that the Circuit Court made no finding and 
identified no evidence that Jacqueline was unfit to retain cus-
tody and, further, that there was no evidence that the change 
in custody was necessary to serve the best interests of the 
children.

A divided Illinois Supreme Court reversed the Appellate 
Court and reinstated the Circuit Court’s modified custody 
decree. Applying the Illinois rule that a change in custody 
will be ordered only if necessary to serve the best interests 
of the child, the State Supreme Court found that Jacqueline’s 
ostensible violation of the Illinois fornication statute2 evinced 
a “disregard for existing standards of conduct [that] in-
structs her children, by example, that they, too, may ignore 

2 Section 11-8 of the Criminal Code of 1961 provides that “[a]ny 
person who cohabits or has sexual intercourse with another not his spouse 
commits fornication if the behavior is open and notorious.” Ill. Rev. 
Stat., ch. 38, § 11-8 (1977).
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them, and could well encourage the children to engage in 
similar activity in the future.” Id., at 346-347, 400 N. E. 2d, 
at 424 (citations omitted). The court, therefore, concluded 
that retention of custody by Jacqueline adversely affected the 
best interests of the children since there was a possibility 
of harm to them, even though it might become manifest 
only in the future, there being no showing of current actual 
harm.3 Stanley v. Illinois, 405 U. S. 645 (1972), was dis-
tinguished on the ground that Stanley invalidated a conclu-
sive presumption that an unwed father is unfit to exercise 
custody over his children, whereas the conclusion in the in-
stant case rested not on a conclusive presumption, but on a 
finding reached after Jacqueline was afforded a full hearing 
on the question whether she was an inadequate parent.

The decision of the Illinois Supreme Court that, in effect, 
a divorced woman’s ostensible violation of the Illinois forni-
cation statute presumptively harmed the best interests of 
the children and that this was conclusive for purposes of 
custody presents a serious question under the Fourteenth 
Amendment. Giving conclusive effect to such a violation 
would appear to contravene the teaching of Stanley v. Illinois:

“It may be, as the State insists, that most unmarried 
fathers are unsuitable and neglectful parents. It may 
also be that Stanley is such a parent and that his children 
should be placed in other hands. But all unmarried 
fathers are not in this category; some are wholly suited 
to have custody of their children. . . . Given the op-
portunity to make his case, Stanley may have been seen 
to be deserving of custody of his offspring.” Id., at 654— 
655 (footnotes omitted).

I had supposed that Stanley established the proposition that 
“the interest of a parent in the companionship, care, custody, 

3 The best interests of the child may be sufficiently adversely affected 
to justify custody modification under Illinois law where, inter alia, “the 
child’s present environment endangers seriously his physical, mental, moral 
or emotional health. . . Ill. Rev. Stat., ch. 40, §610 (b)(3) (1977).
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and management of his or her children,” id., at 651, cannot be 
determined by the evidentiary shortcut of a conclusive pre-
sumption. Thus, for purposes of this case, Stanley would 
seem to foreclose custody modification on the basis of a 
similar conclusive presumption of serious adverse effect on 
the children’s best interests despite whatever contrary evi-
dence may have been or might be adduced. This is particu-
larly true since there is no rational basis for the conclusive 
presumption actually utilized, whether Jacqueline is viewed 
as having violated the fornication statute only or as being a 
lawbreaker generally.

Nothing in the record or in logic supports a conclusion 
that divorced parents who fornicate, for that reason alone, 
are unfit or adversely affect the well-being and development 
of their children in any degree over and above whatever ad-
verse effect separation and divorce may already have had on 
the children. Illinois seldom, if ever, enforces its fornication 
statute4 and therefore can hardly contend that there is a 
rational correlation between divorced parents who fornicate 
and divorced parents who impair the healthy development of 
their children.

Nor can Jacqueline be presumed to have an adverse effect 
on her children’s well-being because she is a lawbreaker, for 
surely such a presumption would be irrationally overbroad. 
It would make no sense to treat murder, fornication, and 
traffic violations similarly for purposes of custody modifica-
tion. If Illinois’ enforcement record is an indication of how 
important it views violations of various laws, it appears that 
Illinois attempts to enforce its traffic laws more frequently 
than its “seldom-enforced fornication statute.” 78 Ill. 2d, 
at 352, 400 N. E. 2d, at 427 (Moran, J., dissenting). If 
Jacqueline had violated Illinois’ traffic laws, she might have 
lost her driver’s license, but surely not custody of her 
children.

4 Illinois did not enforce its fornication statute in this case.
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Moreover, not only is there no basis for conclusively pre-
suming that Jacqueline’s cohabitation would adversely affect 
her children sufficiently to justify modification, but also any 
such conclusion is unequivocally rejected by the record which 
affirmatively shows that the “children were healthy, well 
adjusted, and well cared for.” Id., at 351, 400 N. E. 2d, at 
426 (Goldenhersh, C. J., dissenting). There was no evidence 
of actual harm; nor was there evidence, statistical or other-
wise, to suggest that the children’s current exposure to their 
mother’s cohabitation might result in harm to them that 
might become manifest only in the future. Surely, in any 
event, it is no more likely that divorced mothers who fornicate 
are unfit than are unwed fathers. Thus, this case squarely 
presents the question whether the Due Process Clause en-
titles Jacqueline to a meaningful hearing at which the trial 
judge determines, without use of a conclusive presumption, 
whether violation of the fornication statute adversely affects 
the well-being of the children.

Further, we should grant the petition and address the con-
stitutional question it so clearly presents because the answer 
to that question has important implications for many house-
holds. The 1978 Census Bureau Statistics cited by the Illi-
nois Supreme Court reveal that there are 1.1 million house-
holds composed of an unmarried man and woman and that 
upwards of 25% of those households also include at least 
one child. Id., at 345, 400 N. E. 2d, at 424. While the sta-
tistics do not reveal how many of these households were 
formed after a divorce, and with respect to which the non-
custodial divorced parent may be able to seek custody, the 
crude figures alone suggest that the custodial pattern is a 
pervasive one.

Accordingly, I dissent from the denial of certiorari and 
would grant the petition and set the case for oral argument.

Mr . Justi ce  Blackmu n  also dissents from the denial of 
certiorari and would set the case for argument.

338-282 0-82-60 : QL 3



932 OCTOBER TERM, 1980

October 20, 1980 449 U. S.

No. 79-1909. Calif ornia  v . Musante . Ct. App. Cal., 
4th App. Dist. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported be-
low 102 Cal. App. 3d 156, 162 Cal. Rptr. 158.

No. 79-1964. Andrus , Secreta ry  of  the  Interi or  v . 
Baker . C. A. 9th Cir. Certiorari denied. Reported below: 
613 F. 2d 224.

Justi ce  Blackmun , with whom Justice  Marshall  and 
Justi ce  Powell  join, dissenting.

The issue in this case is whether the Secretary of the in-
terior has applied an improper standard for determining that 
a mineral discovery is “valuable” under 30 U. S. C. § 22? 
Because I believe that issue to be an important one deserving 
review here, and because the decision and judgment of the 
Court of Appeals may well thwart a proper attempt on the 
part of the Secretary to reject excessive mining claims while 
preserving the public’s right to enjoy its lands, I dissent from 
the denial of certiorari.

In 1952, respondent began to mine cinders from a cone lo-
cated within a volcanic field on public land near Flagstaff, 
Arizona. In 1965, he applied to the Bureau of Land Manage-
ment of the Department of the Interior for a patent covering 
five 20-acre placer mining claims for cinders on land on which 
he claimed to have discovered “valuable mineral deposits.” 
Respondent’s claims covered an estimated 15 million tons of 
cinders. At the request of the Forest Service of the Depart-

1 Section 22 reads:
“Except as otherwise provided, all valuable mineral deposits in lands 

belonging to the United States, both surveyed and unsurveyed, shall be 
free and open to exploration and purchase, and the lands in which they are 
found to occupation and purchase, by citizens of the United States and 
those who have declared their intention to become such, under regulations 
prescribed by law, and according to the local customs or rules of miners 
in the several mining districts, so far as the same are applicable and not 
inconsistent with the laws of the United States.” 
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ment of Agriculture, the Bureau issued an administrative con-
test complaint seeking cancellation of those claims.2 Over the 
period from 1953 to 1976, respondent extracted and marketed 
less than one million tons; of this amount, a substantial por-
tion was sold for purposes not cognizable under the mining 
laws. The Secretary considered these factors, along with the 
marginal profitability of the local cinders market, in conclud-
ing that respondent’s total reserves far exceeded reasonable 
market demand for the foreseeable future. While validating 
two of respondent’s claims, the Interior Board of Land Ap-
peals nullified two others, reasoning that development of all 
four claims would be imprudent. 23 I. B. L. A. 319 (1976). 
Respondents sought judicial review in the United States Dis-
trict Court for the District of Arizona. On cross-motions for 
summary judgment, that court affirmed the agency’s deci-
sion. The Court of Appeals, however, vacated and re-
manded, holding that the Secretary had exceeded his statu-
tory powers in relying on an “excess reserves” analysis to 
limit the patentability of a mineral claim. 613 F. 2d 224 
(CA9 1980).

Two complementary methods for determining whether a 
mineral deposit is of value have been developed over time. 
For many years, the “prudent person” test called for valida-
tion of mineral claims whenever extraction of the discovered 
deposits offered a “reasonable prospect of success” to a “person 
of ordinary prudence.” Castle v. Womble, 19 L. D. 455, 457 
(1894). This Court approved that test on numerous occa-
sions, most recently in Andras v. Charles tone Stone Products 
Co., 436 U. S. 604 (1978). As a refinement on what at times 
perhaps appeared to be an imprecise standard, the Secretary 
came to require an applicant to show that his claimed deposit 
could be extracted and marketed at a profit. In United 
States v. Coleman, 390 U. S. 599, 603 (1968), this Court re-
versed a Court of Appeals’ conclusion to the effect that the 

2 The Bureau later dismissed its complaint as to one of the claims.
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marketability standard was “different and more onerous” than 
the prudent person test. The Court viewed the modification 
as “an admirable effort to identify with greater precision and 
objectivity the factors relevant to a determination that a 
mineral deposit is ‘valuable’.” Id., at 602.

I believe that, as in Coleman, the Court of Appeals may 
have unduly restrained the Secretary’s authority to evaluate 
claims of mineral discoveries on public lands; its ruling ap-
pears to be based on the perception, possibly a misperception, 
that the Secretary’s “excess reserves” analysis does violence to 
the statute. In light of that ruling, one now may expect the 
assertion of additional claims involving “valuable” mineral 
deposits not marketable in the foreseeable future. This 
can, and probably will, result in the withdrawal of vast acre-
age from the public domain for purposes unrelated to mining. 
Even if Congress later acts to implement the “excess reserves” 
concept, a prospect at best uncertain, such prospective legisla-
tion might not return to the public trust those claims already 
perfected pursuant to the Court of Appeals’ ruling. See Best 
v. Humboldt Placer Mining Co., 371 U. S. 334, 335-336 
(1963).

The case thus raises a substantial question regarding admin-
istration of public lands, and surely is arguably in conflict 
with the rationale of United States v. Coleman. I therefore 
would grant certiorari and have the issue resolved only after 
plenary consideration.

No. 79-1995. City  of  Los Angeles  v . Lyons . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 615 
F. 2d 1243.

Justi ce  White , with whom Justi ce  Powell  and Justi ce  
Rehnquist  join, dissenting.

Respondent in this case seeks injunctive and declaratory 
relief under 42 U. S. C. § 1983 to restrain an alleged practice 
of the Los Angeles Police Department. Because I believe 
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that respondent’s standing to seek this relief is open to seri-
ous question in the light of O'Shea v. Littleton, 414 U. S. 488 
(1974), and Rizzo v. Goode, 423 U. S. 362 (1976), I dissent 
from the denial of certiorari.

In February 1977, respondent filed a seven-count com-
plaint against the city of Los Angeles and four of its police 
officers. Respondent alleged that the four officers stopped 
his car for a minor traffic violation and that, without any 
provocation or reason to fear for their safety, they applied 
strangleholds around his neck, rendering him unconscious. 
He further alleged that the use of strangleholds in such 
non-life-threatening situations was a policy of the police de-
partment. Respondent sought damages, and injunctive and 
declaratory relief, claiming that the use of strangleholds in 
non-life-threatening situations violates the First, Fourth, 
Eighth, and Fourteenth Amendments.

The only issue before this Court is whether in seeking 
injunctive and declaratory relief respondent has stated a case 
or controversy within the jurisdiction of the federal courts. 
The Court of Appeals, reversing the District Court, held that 
respondent did have standing. The Court of Appeals dis-
tinguished this case from O'Shea v. Littleton, supra, and Rizzo 
v. Goode, supra, on two grounds: First, there was a greater 
likelihood in this case that respondent would be subjected at 
some future date to the alleged illegal conduct; second, re-
spondent did not seek “structural relief” requiring the federal 
courts to supervise the conduct of state officials, but only an 
injunction against the use of an established police practice.1

1 The Court of Appeals also suggests that since respondent would have 
had standing to challenge the practice in the short period of time between 
his being stopped by the police and their use of a stranglehold upon him, 
the standing problem here can be analyzed in terms of mootness doctrine. 
The court believed that although respondent no longer has a live contro-
versy, he falls within two exceptions to the mootness doctrine. First, a 
voluntary cessation of challenged conduct does not moot a claim if there 
is a strong possibility of its recurrence. Second, respondent’s claim is one
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O’Shea and Rizzo made clear that the federal courts are 
not the forum in which dissatisfied citizens may air their 
disagreements with government policy. The jurisdiction of 
the federal courts is limited by the case-or-controversy re-
quirement of Art. III. Unless a party demonstrates a per-
sonal stake in the outcome,” Baker N. Carr, 369 U. S. 186, 
204 (1962), the disagreement may not be settled by the fed-
eral courts. For purposes of equitable relief, “[p]ast expo-
sure to illegal conduct does not in itself show a present case 
or controversy ... if unaccompanied by any continuing, 
present adverse effects” and if there is no “real and immediate 
threat of repeated injury” to the plaintiff. O’Shea v. Little-
ton, supra, at 495-496. Here, the prospect of future injury 
rests on the likelihood that respondent will again be stopped 
or arrested and have the allegedly unconstitutional proce-
dures applied to him. In O’Shea, we held that this 
kind of possibility does not satisfy the case-or-controversy 
requirement.

There is no question that there is a case or controversy 
with respect to respondent’s right to damages for an alleged 
past violation of his constitutional rights.2 However, with 
respect to a threat of future injury, respondent’s position 
cannot be distinguished from that of any other person who 
may at some future date have a confrontation with the 
Los Angeles police. This is the kind of injury we have 
previously characterized as “abstract” and, therefore, insuf- 

that is “capable of repetition, yet evading review.” The first ground, 
however, merely restates the problem: it is precisely because petitioner 
does not threaten harm to respondent except in the abstract manner in 
which everyone in Los Angeles is threatened that respondent s standing 
is questionable. The second ground is not applicable because the con-
stitutional issue would be addressed in a damages action brought under 
§ 1983.

2 If this controversy constitutes a § 1983 cause of action, the constitu-
tional issue would be fully litigated in the damages suit.
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ficient to create the personal stake required by Art. III. 414 
U. S., at 494.

We could not conclude that respondent has standing to 
press his claims for equitable relief without re-examining our 
holdings in O’Shea and Rizzo on the limits of the case-or-con- 
troversy requirement of Art. III. Of course, we cannot give 
plenary consideration to every misapplication of constitu-
tional requirements, but the decision of the Court of Appeals 
appears so at odds with our precedents that I dissent from 
denial of certiorari.

No. 79-2068. Thomp son  v . Medical  Licensi ng  Board  
of  Indiana  et  al . Ct. App. Ind. Certiorari denied. Jus -
tice  Brennan  and Justice  Marshall  would grant certio-
rari. Reported below: ---- Ind. App. ----- , 389 N. E. 2d 43,
and---- Ind. App.----- , 398 N. E. 2d 679.

No. 80-147. Interna tional  Brothe rhood  of  Teams ters , 
Chauff eurs , Warehousem en  & Helpers  of  America , Local  
No . 627 v. George  E. Hoff man  & Sons , Inc . C. A. 7th Cir. 
Certiorari denied. Justi ce  Stevens  took no part in the con-
sideration or decision of this petition. Reported below: 617 
F. 2d 1234.

No. 80-259. Rutherf ord  et  al . v . United  State s  et  al . 
C. A. 10th Cir. Motion of American Cancer Society, Inc., 
for leave to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 616 F. 2d 455.

No. 80-266. Howell  v . City  of  Birm ingha m . Ct. Crim. 
App. Ala. Certiorari denied. Just ice  Brennan , Justi ce  
Stewart , and Justice  Mars hall  would grant certiorari and 
reverse the conviction. Reported below: 383 So. 2d 567.

No. 80-275. Davis  et  al . v . Willi ams  et  al . C. A. 5th 
Cir. Certiorari denied. Justi ce  Stew art  would grant cer-
tiorari. Reported below: 617 F. 2d 1100.
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No. 80-290. Fiore  v . Massachuse tts . Ct. App. Mass. 
Certiorari denied. Justice  Brennan , Justice  Stew art , and 
Justi ce  Mars hall  would grant certiorari. Reported below: 
9 Mass. App. 618, 403 N. E. 2d 953.

No. 80-5127. Pineir o  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Justice  Brennan  would grant certiorari. 
Reported below: 620 F. 2d 299.

No. 80-5158. Alfr ey  et  al . v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Justi ce  Brennan  would grant cer-
tiorari. Reported below: 620 F. 2d 551.

No. 80-5204. Hulsey  v . Arkan sas . Sup. Ct. Ark.;
No. 80-5215. Dampi er  v . Georgia . Sup. Ct. Ga.; and
No. 80-5228. Mata  v . Arizona . Sup. Ct. Ariz. Certio-

rari denied. Reported below: No. 80-5204, 268 Ark. 312, 595 
S. W. 2d 934; No. 80-5215, 245 Ga. 426, 265 S. E. 2d 565, and 
245 Ga. 882, 268 S. E. 2d 349; No. 80-5228, 125 Ariz. 233, 609 
P. 2d 48.

Just ice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 80-5284. Sarto  v . New  Jers ey . Super. Ct. N. J., 
App. Div. Certiorari denied. Justi ce  Marshall  would 
grant certiorari.

October  21, 1980

Miscellaneous Orders*
No. A-332. National  Republ ican  Senato rial  Commit -

tee  v. Democrat ic  Senatoria l  Campa ign  Commi tte e  et  al . 
Motion to vacate the temporary stay, heretofore entered by 
the The  Chief  Justi ce  on October 17, 1980, denied.

*For order amending the Court’s Rules, see post, p. 1137.
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Dismissal Under Rule 53
No. 80-5055. Kennedy  v . Fairman , Warden . C. A. 7th 

Cir. Certiorari dismissed under this Court’s Rule 53. Re-
ported below: 618 F. 2d 1242.

November  3, 1980
Appeals Dismissed

No. 79-6743. Allis on  v . Fulton -De  Kalb  Hosp ital  Au -
thority . Appeal from Sup. Ct. Ga. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 245 Ga. 445, 265 S. E. 2d 575.

Justi ce  Brennan , with whom Justi ce  Marshall  joins, 
dissenting.

The issue on this appeal is whether the Georgia Supreme 
Court’s reliance upon a newly announced state procedural 
rule requiring litigants to raise federal constitutional claims 
earlier than other claims constituted reliance upon an inde-
pendent and adequate state ground barring this Court’s 
jurisdiction.

Appellee Fulton-De Kalb Hospital Authority filed a com-
plaint on February 5, 1975, against appellant Allison for 
hospital expenses incurred by his 16-year-old daughter when 
she gave birth to an illegitimate child. There was no con-
tract between Allison and the hospital. Instead, the suit was 
brought under a now repealed Georgia paternal child-support 
statute making it the duty of the father to provide for the 
“maintenance, protection, and education of his child” until 
majority. Ga. Code § 74-105 (1978)3

1The new Georgia statute, enacted soon after this Court’s decision in 
Orr v. Orr, 440 U. S. 268 (1979), states:

“Until majority, it is the joint and several duty of each parent to pro-
vide for the maintenance, protection, and education of the child, except to
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Allison’s answer to the complaint denied owing any money; 
however, his answer failed to raise any constitutional chal-
lenge to the statute. In April 1976, the hospital answered 
interrogatories revealing, inter alia, that Allison was billed 
because of his status as father of the minor patient. Almost 
three years later, but still before the start of trial, Orr v. 
Orr, 440 U. S. 268 (1979), was decided by this Court, and 
Allison amended his answer to include an equal protection 
challenge to the statute. His case was tried several days 
later, and resulted in entry of judgment for the hospital. 
Observing that the debt was incurred more than four years 
before Orr was decided, the trial court, without analysis, 
concluded, inter alia, that the constitutional defense estab-
lished by Orr should not be given retroactive effect.

On appeal, the Georgia Supreme Court affirmed the judg-
ment, refusing to reach the constitutional question on the 
ground that it had not been timely raised. The court noted 
that under state case law, constitutional challenges must be 
raised “at the first opportunity,” which the court interpreted 
as occurring when “the law which is subject to constitutional 
objection comes to the attention of the challenger’s attorney, 
245 Ga. 445, 446, 265 S. E. 2d 575, 576 (1980). In this case, 
the court interpreted the rule to require constitutional chal-
lenge at least at the time the hospital answered Allison’s 
interrogatories.

Because I entertain serious doubt whether our decided 
cases permit the Georgia Supreme Court to avoid decision 
of Allison’s federal constitutional claim by charging him with 
the duty to anticipate application of the new procedural 
rule announced in his case, NAACP n . Alabama, 357 U. S. 
449, 457-458 (1958), and because I doubt in any event that 
the rule serves a legitimate state interest, Henry n . Mississippi, 

the extent that the duty of one parent is otherwise or further defined by 
court order.” Ga. Code Ann. §74r-105 (1979).
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379 U. S. 443, 447-448 (1965); Ward v. Board of County 
Comm’rs, 253 U. S. 17, 22-23 (1920), I think that the case 
presents a substantial federal question: whether the new rule 
constitutes an independent and adequate state ground pre-
cluding our consideration of Allison’s federal constitutional 
claim.

The Georgia Supreme Court’s interpretation of “at the 
first opportunity” is not supported by prior precedent in 
the Georgia case law.2 But more important, Georgia’s civil 
practice statute directly conflicts with the Georgia Supreme 
Court’s interpretation. That statute states that a “party 
may amend his pleading as a matter of course and without 
leave of court at any time before the entry of a pre-trial 
order.” Ga. Code § 81A-115 (a) (1978). Appellant asserts, 
without contradiction from appellee, that there was no pre-
trial order entered prior to appellant’s amendment of his 
answer. Therefore, it would appear that Allison was entitled 
to amend his pleading (as he did) under § 81A-115 (a) “as 

2 The Georgia Supreme Court cited only Brackett v. State, 227 Ga. 493, 
181 S. E. 2d 380 (1971), and 5 Encyclopedia of Georgia Law § 182 (1977), 
to support its holding. But Brackett states without further explanation 
the general proposition that constitutional claims must be raised “at the 
first opportunity.” 227 Ga., at 495, 181 S. E. 2d, at 382. The claim in 
Brackett was not raised before the start of trial, as here, but after the 
guilty verdict was returned. It was this timing the court considered to 
be too late. The Encyclopedia states that constitutional claims generally 
may not be raised after trial, and also comments that, if the constitutional 
“point is apparent at the outset, it may be raised by demurrer or other 
pleading.” § 182, p. 530. Certainly appellant might properly believe 
that amending his answer before trial would suffice under this view of the 
law.

Other Georgia cases dealing with the definition of “at the first opportu-
nity” similarly fail to support the Georgia Supreme Court’s interpreta-
tion here. See, e. g., Woods v. State, 222 Ga. 321, 322, 149 S. E. 2d 674, 
677 (1966); Loomis v. State, 203 Ga. 394, 404-405, 47 S. E. 2d 58, 64 
(1948); Boyers v. State, 198 Ga. 838, 841-843, 33 S. E. 2d 251, 254-255 
(1945).
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a matter of course and without leave of court.”3 The 
Georgia Supreme Court, inexplicably, does not refer to this 
statute. Certainly appellant cannot be charged with antici-
pating the Georgia Supreme Court’s interposition of this new 
procedural rule.4 This is yet another case, therefore, where 
novelty in procedural requirements cannot defeat review by 
this Court when a party justifiably acted in reliance on prior 
state law. Blair v. Kentucky, No. 79-1795, and Carpenter v. 
Kentucky, No. 79-1798, post, p. 962 (Brennan , J., joined 
by Marshall , J., dissenting);5 NAACP v. Alabama, supra, at 
457-458.

In any event, it is highly doubtful that this rule serves a 
legitimate state interest. The rule discriminates against fed-
eral constitutional claims by placing additional burdens on 
them that are not placed on state-law claims: the federal 
constitutional challenge can only be considered if raised as 
soon as the challenging party becomes aware of the allegedly 
unconstitutional law; the state-law challenge can be consid-
ered if it is raised at any time prior to entry of a pretrial 
order. Such a distinction between federal constitutional and 
state-law claims belies any genuine state interest in the rule. 
At least as long as the constitutional claim is made at a time 
when the court may consider and decide it without disruption 

3 Even if a pretrial order had been entered, the result here would be the 
same. The statute further states that a “party may [thereafter] amend 
his pleading only by leave of court or by written consent of the adverse 
party; and leave shall be freely given when justice so requires.” Ga. 
Code §81A-115(a) (1978). The statute nowhere suggests that consti-
tutional claims will be treated specially. The Georgia Supreme Court’s 
new rule vitiates the discretion given by the statutory language to the 
trial judge to grant leave to amend “when justice so requires.”

4 The trial court itself thought appellant’s constitutional claim timely, 
and gave it full consideration.

5 Unlike petitioners in Blair and Carpenter, however, since this is a civil 
case, appellant will have no other federal-court remedy if we refuse to 
consider his appeal.
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of the proceeding, the state interest in judicial efficiency is 
served. The Georgia Supreme Court asserts that a defendant 
must not be allowed to delay the raising of “defenses indefi-
nitely in hopes that a decision will be rendered which provides 
him with an arguable constitutional defense,” 245 Ga., at 
446—447, 265 S. E. 2d, at 576-577,6 but surely this rationale 
is equally applicable to changes in state law. Similarly, the 
rationale that requiring early presentation of claims might 
serve state interests in promoting settlement before trial and 
apprising parties of the opposing side’s case is equally ap-
plicable to state-law as well as constitutional claims. In 
short, the Georgia Supreme Court’s procedural rule effects 
an unnecessary and irrational discrimination against federal 
constitutional claims.

I would therefore at least postpone the question of juris-
diction and set the case for oral argument.7

No. 80-189. Grant -Bill ings ley  Wholes ale  Liquor  Co., 
Inc . v. Lennen , Secreta ry  of  Revenue  of  Kansas , et  al . 
Appeal from Sup. Ct. Kan. dismissed for want of substantial 
federal question. Justi ce  White  would note probable juris-
diction and set case for oral argument. Justi ce  Brennan  
took no part in the consideration or decision of this case. 
Reported below: 227 Kan. 179, 606 P. 2d 102.

6 Appellant did move for four continuances before the trial began, but 
there is no evidence of bad-faith dilatory tactics.

7 Appellee does not appear to contest Allison’s claim that the challenged 
statute is unconstitutional. Indeed, § 1 of the Family and Domestic 
Relations Law Amended Act (1979) states:

“It is the intent of this Act to revise and modernize certain laws of this 
State which relate to intrafamilial duties, rights, and obligations, including 
laws relating to . . . support of minors ... so as to comply with those 
standards of equal protection under the law announced in the United States 
Supreme Court decision in the case of Orr v. Orr.” 1979 Ga. Laws 469.

The remaining question, therefore, is whether Orr should be given retro-
active effect in this case. See Chevron Oil Co. v. Huson, 404 U. S 97 
105-109 (1971).
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No. 80-301. Wayne  Haven  Nursi ng  Home  et  al . v . 
Finley , State  Commi ss ioner  of  Health , et  al . Appeal 
from Sup. Ct. N. J. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 83 N. J. 
67, 415 A. 2d 1147.

No. 80-313. Sutton  v . Joint  Bar  Ass ociat ion  Grie v -
ance  Committe e for  the  Second  and  Elevent h  Judicial  
Dist ricts . Appeal from App. Div., Sup. Ct. N. Y., 2d Jud. 
Dept., dismissed for want of jurisdiction. Treating the pa-
pers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 70 App. Div. 
2d 467, 421 N. Y. S. 2d 371.

No. 80-5061. O’Connor  et  ux . v . Palludan  Corp . Ap-
peal from Sup. Ct. Nev. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 80-5308. Becker  v . Evans . Appeal from C. A. 3d 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 80-322. Korn  v . Ohio . Appeal from Ct. App. Ohio, 
Marion County, dismissed for want of substantial federal 
question.

No. 80-377. Vogel  v . Robinson  et  al . Appeal from 
App. Ct. Ill., 3d Dist., dismissed for want of substantial fed-
eral question. Reported below: 80 Ill. App. 3d 312, 399 N. E. 
2d 688.

No. 80-5361. Goudie  v . Hackman  et  al . Appeal from 
Sup. Ct. Va. dismissed for want of substantial federal 
question.
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Certiorari Granted—Vacated and Remanded
No. 79-1886. Califor nia  v . Level . Ct. App. Cal., 2d 

App. Dist. Motion of respondent for leave to proceed in 
forma pauperis and certiorari granted. Judgment vacated 
and case remanded to the Court of Appeal to consider 
whether its judgment is based upon federal or state constitu-
tional grounds, or both. See California v. Krivda, 409 U. S. 
33 (1972). Reported below: 103 Cal. App. 3d 899, 162 Cal. 
Rptr. 682.

No. 80-74. Tapia -Acuna  v . Immigr ation  and  Natura li -
zation  Service . C. A. 9th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration 
in light of the position presently asserted by the Solicitor 
General in his brief filed October 3, 1980. The  Chief  Jus -
tice , Justi ce  White , and Just ice  Rehnquis t  dissent and 
would deny the petition for writ of certiorari. Reported be-
low: 620 F. 2d 311.

No. 80-274. Calif ornia  v . Supe rior  Court  of  Calif or -
nia , County  of  Santa  Clara  (Engert  et  al ., Real  Parties  
in  Inter est ). Ct. App. Cal., 1st App. Dist. Motion of 
respondents Engert and Gamble for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded to the Court of Appeal to consider whether its 
judgment is based upon federal or state constitutional grounds, 
or both. See California v. Krivda, 409 U. S. 33 (1972). Jus -
tice  Brennan , Justice  Stewart , and Just ice  Stevens  dis-
sent. Reported below: 105 Cal. App. 3d 365, 164 Cal. Rptr. 
210.

No. 80-5132. C. P. v. Dis trict  of  Columbia . Ct. App. 
D. C. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Rhode Island 
v. Innis, 446 U. S. 291 (1980). Reported below: 411 A. 2d 
643.
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Miscellaneous Orders
No. A-357. Marquez  et  al . v . Carter , Presi dent  of  the  

Unit ed  Stat es , et  al .; and
No. A-361. Puerto  Rico  v . Muskie , Secreta ry  of  State , 

et  al . C. A. 1st Cir. The order entered by Justice  Bren -
nan  on October 24, 1980, is vacated, and the applications for 
stay are denied.

No. 79-395. United  States  v . Morrison . C. A. 3d Cir. 
[Certiorari granted, 448 U. S. 906.] Motion of the Solicitor 
General to dispense with printing the joint appendix granted.

No. 79-678. San  Dieg o  Gas  & Electric  Co . v . City  of  
San  Diego  et  al . Ct. App. Cal., 4th App. Dist. [Probable 
jurisdiction postponed, 447 U. S. 919.] Motion of the Solici-
tor General for divided argument denied. Motion of San 
Diego Urban League for divided argument denied.

No. 79-814. Delta  Air  Lines , Inc . v . August . C. A. 
7th Cir. [Certiorari granted, 446 U. S. 907.] Motion of the 
Solicitor General for divided argument granted.

No. 79-824. Federal  Communi cations  Commis sion  et  al . 
v. WNCN Liste ners  Guild  et  al . ;

No. 79-825. Insi lco  Broadcas tin g  Corp , et  al . v . WNCN 
Liste ners  Guild  et  al .;

No. 79-826. America n  Broadcasting  Cos ., Inc ., et  al . v . 
WNCN Lis teners  Guild  et  al .; and

No. 79-827. National  Associati on  of  Broadc as ters  
et  al . v. WNCN List eners  Guild  et  al . C. A. D. C. Cir. 
[Certiorari granted, 445 U. S. 914.] Motion of respondents 
for divided argument granted.

No. 79-983. United  States  v . Will  et  al . D. C. N. D. 
Ill. [Probable jurisdiction postponed, 444 U. S. 1068]; and 

No. 79-1689. Unite d  State s  v . Will  et  al . D. C. N. D. 
Ill. [Probable jurisdiction postponed, 447 U. S. 919.] Mo-
tion of Washington State Bar Association for leave to file an 
untimely brief as amicus curiae denied.
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No 79-1056. Northw est  Airli nes , Inc . v . Transp ort  
Workers  Union  of  Ameri ca , AFL-CIO, et  al . C. A. D. C. 
Cir. [Certiorari granted, 447 U. S. 920.] Motion of Trans 
World Airlines, Inc., for leave to file a brief as amicus curiae 
granted. Motion of the Solicitor General for leave to par-
ticipate in oral argument as amicus curiae denied. Justice  
Blackmun  took no part in the consideration or decision of 
these motions.

No. 79-1176. City  of  Memphi s  et  al . v . Greene  et  al . 
C. A. 6th Cir. [Certiorari granted, 446 U. S. 934.] Motion 
of Hein Park Civic Association for leave to file a brief as 
amicus curiae granted. Motion of respondents for divided 
argument denied.

No. 79-1213. Minnick  et  al . v . Calif ornia  Depart ment  
of  Correc tions  et  al . Ct. App. Cal., 1st App. Dist. [Cer- 
tiorari granted, 448 U. S. 910.] Motion of the Solicitor Gen- 
eral for leave to participate in oral argument as amicus curiae 
denied.

No. 79-1236. Carson  et  al . v . Brands , Inc .,
t /a  Amer ican  Tobacc o Co ., et  al . C. A. 4th Cir. [Cer-
tiorari granted, 447 U. S. 920.] Motion of respondent Unions 
for divided argument granted. Motion of the Solicitor Gen-
eral for divided argument granted.

No. 79-1260. Chandler  et  al . v . Florida . Sup. Ct. Fla. 
[Probable jurisdiction noted, 446 U. S. 907.] Motion of ap-
pellee for divided argument granted.

No. 79-6624. Rosales -Lopez  v . United  States . C. A. 
9th Cir. [Certiorari granted, ante, p. 819.] Motion for ap-
pointment of counsel granted, and it is ordered that John J. 
Cleary, Esquire, of San Diego, Cal., be appointed to serve as 
counsel for petitioner in this case.
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No. 79-1404. Pennhurs t  State  Schoo l  and  Hospi tal  
ET AL. V. Ha LDERMAN ET AL.;

No. 79-1408. Mayor  of  Philade lph ia  et  al . v . Halder - 
MAN ET AL.;

No. 79-1414. Penns ylvan ia  Associ ation  for  Retarde d  
Citi zens  et  al . v . Pennhurs t  State  School  and  Hospi tal  
et  al .;

No. 79-1415. Commi ss ioners  and  Mental  Health / 
Mental  Retardation  Admini str ator  for  Bucks  Count y  
et  al . v. Halde rman  et  al . ; and

No. 79-1489. Pennhurs t  Paren ts -Staff  Assn . v . Hal -
derman  et  al . C. A. 3d Cir. [Certiorari granted, 447 U. S. 
904.] Motion of Congress of Advocates for the Retarded, 
Inc., et al. for leave to file a brief as amid curiae granted. 
Motion of respondents for divided argument granted. Mo-
tion of Illinois et al. for leave to participate in oral argument 
as amid curiae denied. Motion of petitioners for divided 
argument granted. Motion of American Psychiatric Associa-
tion for leave to participate in oral argument as amicus curiae 
denied.

No. 79-5962. Vincent  v . Texas . Ct. Crim. App. Tex. 
[Probable jurisdiction postponed, 445 U. S. 960.] Motion of 
appellee to dismiss the appeal denied.

No. 79-6777. Ste agald  v . United  Stat es . C. A. 5th Cir. 
[Certiorari granted, ante, p. 819.] Motion for appointment 
of counsel granted, and it is ordered that John Richard 
Young, Esquire, of Atlanta, Ga., be appointed to serve as 
counsel for petitioner in this case.

No. 79-6779. Lit tle  v . Stre ater . App. Sess., Super. Ct. 
Conn., New Haven Jud. Dist. [Probable jurisdiction noted, 
ante, p. 817.] Motion for appointment of counsel granted, 
and it is ordered that Jon C. Blue, Esquire, of Hartford, 
Conn., be appointed to serve as counsel for appellant in this 
case.
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No. 80-299. John  Nuveen  & Co., Inc ., et  al . v . Sanders  
et  al . C. A. 7th Cir. The Solicitor General is invited to file 
a brief in this case expressing the views of the United States. 
Justi ce  Stevens  took no part in the consideration or decision 
of this order.

No. 80-323. Columbia  Broadcas tin g Syste m , Inc . v . 
Amer ican  Socie ty  of  Compos ers , Authors , and  Publis h -
ers  et  al . C. A. 2d Cir. The Solicitor General is invited to 
file a brief in this case expressing the views of the United 
States. Justi ce  Stewart  took no part in the consideration 
or decision of this order.

No. 80-461. Retai l , Wholesa le  & Depart ment  Store  
Union , AFL-CIO v. G. C. Murphy  Co . C. A. 3d Cir. Mo-
tion of petitioners to expedite consideration of the petition 
for writ of certiorari denied.

No. 80-5202. In  re  Ma Gee . Petition for writ of man-
damus denied.

No. 80-5341. In  re  Jackson . Petition for writ of man-
damus and/or prohibition denied.

Probable Jurisdiction Noted
No. 79-1943. Aless i et  al . v . Raybes tos -Manha ttan , 

Inc ., et  al . Appeal from C. A. 3d Cir. Probable jurisdic-
tion noted, case consolidated with No. 80-193 [Buczynski 
et al. v. General Motors Corp, et al.], infra, and a total of 
one hour allotted for oral argument. Reported below: 616 
F. 2d 1238.

Certiorari Granted
No. 79-1144. Texas  Industri es , Inc . v . Radcliff  Mate -

rial s , Inc ., et  al . C. A. 5th Cir. Certiorari granted. Re-
ported below: 604 F. 2d 897.

No. 80-298. Monroe  v . Standard  Oil  Co . C. A. 6th Cir. 
Certiorari granted. Reported below: 613 F. 2d 641.
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No. 80-317. Univers ity  of  Texas  et  al . v . Camen isc h . 
C. A. 5th Cir. Certiorari granted. Reported below: 616 
F. 2d 127.

No. 80-429. County  of  Washington , Oregon , et  al . v . 
Gunthe r  et  al . C. A. 9th Cir. Certiorari granted. Re-
ported below: 602 F. 2d 882 and 623 F. 2d 1303.

No. 80-54. ITT Gilf illan  v . Clayton ; and
No. 80-5049. Clayton  v . International  Union , United  

Automobi le , Aeros pac e  & Agricultural  Impl ement  Work -
ers  of  America , et  al . C. A. 9th Cir. Motion of petitioners 
in No. 80-5049 for leave to proceed in forma pauperis 
granted. Certiorari granted, cases consolidated, and a total 
of one hour allotted for oral argument. Reported below: 
623 F. 2d 563.

No. 80-193. Buczyns ki  et  al . v . General  Motors  Corp , 
et  al . C. A. 3d Cir. Certiorari granted, case consolidated 
with No. 79-1943 [Alessi et al. v. Raybestos-Manhattan, Inc., 
et al.], supra, and a total of one hour allotted for oral argu-
ment. Reported below: 616 F. 2d 1238.

No. 80-207. CBS, Inc . v . Federal  Communic ations  
Comm iss ion  et  al . ;

No. 80-213. Americ an  Broadc ast ing  Cos ., Inc . v . Fed -
eral  Commun icat ions  Commis sion  et  al .; and

No. 80-214. National  Broadcas tin g  Co ., Inc . v . Fed -
eral  Communicati ons  Comm is si on  et  al . C. A. D. C. Cir. 
Certiorari granted, cases consolidated, and a total of one hour 
allotted for oral argument. Reported below: 202 U. S. App. 
D. C. 369, 629 F. 2d 1.

No. 80-120. St . Martin  Evangelical  Lutheran  Church  
et  al . v. South  Dakot a . Sup. Ct. S. D. Motion of Ala-
bama et al. for leave to file a brief as amici curiae granted. 
Certiorari granted. Reported below: 290 N. W. 2d 845.
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No. 80-332. Rhodes , Governor  of  Ohio , et  al . v . Chap -
man  et  al . C. A. 6th Cir. Motion of respondent Chapman 
for leave to proceed in forma pauperis and certiorari granted. 
Reported below: 624 F. 2d 1099.

No. 80-5303. Belt ran  v . Myers , Director , Califor nia  
State  Depa rtme nt  of  Health , et  al . C. A. 9th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted limited to Question 1 presented by the 
petition. Reported below: 622 F. 2d 1304.

Certiorari Denied. (See also Nos. 79-6743, 80-301, 80-313, 
80-5061, and 80-5308, supra.)

No. 79-2051. City  of  Apopka , Florida , et  al . v . Dow -
dell  et  al . C. A. 5th Cir. Certiorari denied.

No. 79-2054. Lewis  et  al . v . Mc Graw  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 619 F. 2d 192.

No. 79-2062. Choate  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 619 F. 2d 21.

No. 79-6761. Johnso n  v . Estelle , Corrections  Direc -
tor . Ct. Crim. App. Tex. Certiorari denied.

No. 79-6829. Henderson  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 620 F. 2d 295.

No. 79-6834. Evans  v . Illinois . App. Ct. HL, 1st Dist. 
Certiorari denied. Reported below: 80 Ill. App. 3d 444, 399 
N. E. 2d 1333.

No. 79-6854. Keagbine  v . Illinois . App. Ct. Ill., 5th 
Dist. Certiorari denied. Reported below: 77 Ill. App. 3d 
1039, 396 N. E. 2d 1341.

No. 79-6870. Byrne  v . Missouri . Ct. App. Mo., East-
ern Dist. Certiorari denied. Reported below: 595 S. W. 2d 
301.
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No. 79-6888. Theriault  v . Charl es  Colso n Prison  
Fell owship  et  al . C. A. 6th Cir. Certiorari denied.

No. 80-20. Squire s v , United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 622 F. 2d 591.

No. 80-57. Double  “Q”, Inc . v . Andrus , Secreta ry  of  
the  Interi or . C. A. 6th Cir. Certiorari denied. Reported 
below: 617 F. 2d 602.

No. 80-76. Valde s v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 617 F. 2d 59.

No. 80-135. Stevens  v . New  Jers ey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 80-159. Green  v . Amerada  Hess  Corp . C. A. 5th 
Cir. Certiorari denied. Reported below: 612 F. 2d 212.

No. 80-161. Freedl ander  v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 625 F. 2d 111.

No. 80-192. Martorano  v . Unite d State s . C. A. 1st 
Cir. Certiorari denied. Reported below: 620 F. 2d 912.

No. 80-241. Kable  Printi ng  Co. v. National  Labor  
Relati ons  Board  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 622 F. 2d 591.

No. 80-246. Communit y  Grain , Inc . v . Cook  Indus -
tries , Inc . C. A. 5th Cir. Certiorari denied. Reported 
below: 614 F. 2d 978.

No. 80-280. Consolidated  Oil  & Gas , Inc ., et  al . v . 
King  Resou rces  Co . et  al . C. A. 10th Cir. Certiorari 
denied. Reported below: 614 F. 2d 703.

No. 80-281. OKC Corp . v . Will iams  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 614 F. 2d 58.
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No. 80-284. Sequoyah  et  al . v . Tennes se e  Valle y  Au -
thority . C. A. 6th Cir. Certiorari denied. Reported be-
low: 620 F. 2d 1159.

No. 80-296. Empres as  Electronicas  Walser , Inc ., et  al . 
v. United  States . Ct. Cl. Certiorari denied. Reported 
below: 223 Ct. Cl. 686, 650 F. 2d 286.

No. 80-300. Viele hr  v . Calif orni a . Ct. App. Cal., 3d 
App. Dist. Certiorari denied. Reported below: 104 Cal. 
App. 3d 392, 163 Cal. Rptr. 795.

No. 80-306. Colebank  et  ux . v . Commi ss ioner  of  In -
ternal  Revenue . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 198 U. S. App. D. C. 57, 610 F. 2d 999.

No. 80-307. Stephens  Insti tute , dba  Academ y  of  Art  
Coll ege  v . National  Labor  Relations  Board  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 620 F. 2d 720.

No. 80-314. Factors  Etc ., Inc . v . Memp his  Develop -
ment  Foundation . C. A. 6th Cir. Certiorari denied. Re-
ported below: 616 F. 2d 956.

No. 80-316. Alexand er  v . Gino ’s Inc . C. A. 3d Cir. 
Certiorari denied. Reported below: 621 F. 2d 71.

No. 80-319. Menchaca  et  ux . v . Chrysle r  Credit  Corp , 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
613 F. 2d 507.

No. 80-324. Coniglio  v. New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
74 App. Div. 2d 1004, 426 N. Y. S. 2d 891.

No. 80-325. Radom ski , aka  Knight  v . Knigh t  et  al . 
Sup. Jud. Ct. Me. Certiorari denied. Reported below: 414 
A. 2d 1211.

No. 80-326. Johnson  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 622 F. 2d 507.
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No. 80-334. Silverman  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 206.

No. 80-335. William s  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 623 F. 2d 535.

No. 80-339. Securi ty  Managem ent  Co., Inc ., et  al . v . 
Rothenberg  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 617 F. 2d 1149.

No. 80-344. Quina ult  Pacif ic  Corp , et  al . v . Aetna  
Busine ss  Credi t , Inc ., et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 616 F. 2d 893.

No. 80-345. Quina ult  Pacific  Corp , et  al . v . Aetna  
Busines s Credi t , Inc ., et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 617 F. 2d 293.

No. 80-349. National  Cham ber  Alliance  for  Polit ics  
et  al . v. Federa l  Elect ion  Commis sion  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 200 U. S. App. 
D. C. 322, 627 F. 2d 375.

No. 80-350. Sea -Land  Serv ice , Inc ., et  al . v . Milos . 
C. A. 2d Cir. Certiorari denied. Reported below: 622 F. 2d 
574.

No. 80-353. Santora  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 619 F. 2d 1052.

No. 80-355. Reynolds  v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 624 F. 2d 95.

No. 80-357. Mc Mahon  et  al . v . City  of  Virginia  Beach . 
Sup. Ct. Va. Certiorari denied. Reported below: 221 Va. 
102, 267 S. E. 2d 130.

No. 80-360. Midess a  Televisio n  Co ., Inc ., et  al . v . Mid -
land  Tele cast ing  Co . C. A. 5th Cir. Certiorari denied. 
Reported below: 617 F. 2d 1141.
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No. 80-361. Malme d  et  al . v . Thornburgh , Governor  
of  Pennsylvania , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 621 F. 2d 565.

No. 80-363. Lewis  v . Lewis  et  al . Ct. App. Ohio, Frank-
lin County. Certiorari denied.

No. 80-364. Ates er  et  ux . v . Public  Hosp ital  Distr ict  
Number  One , dba  Valley  Genera l  Hosp ital , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 620 F. 2d 309.

No. 80-367. Presb yteri an  Church  of  Harri sb urg  v . 
Liber ty  Mutual  Insurance  Co . Super. Ct. Pa. Certiorari 
denied. Reported below: 273 Pa. Super. 302, 417 A. 2d 660.

No. 80-370. Farkas  v . United  States  et  al . C. A. D. C. 
Cir. Certiorari denied.

No. 80-373. Drizi n  et  al . v . Securit ies  and  Exchange  
Commis si on . C. A. 10th Cir. Certiorari denied. Reported 
below: 622 F. 2d 512.

No. 80-385. Shaw  v . Hospi tal  Authority  of  Cobb  
County  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 614 F. 2d 946.

No. 80-408. Raker  et  ux . v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 617 F. 2d 292.

No. 80-413. Kansas  City  Southern  Railway  Co . v . 
Great  Lakes  Carbon  Corp . C. A. 8th Cir. Certiorari de-
nied. Reported below: 624 F. 2d 822.

No. 80-414. Colli ns  et  al . v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 621 F. 2d 832.

No. 80-417. Anderson  v . Georgi a . Ct. App. Ga. Cer-
tiorari denied. Reported below: 153 Ga. App. 841, 267 S. E. 
2d 259.
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No. 80-430. Grass i v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 616 F. 2d 1295.

No. 80-433. Cole  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 622 F. 2d 98.

No. 80-448. Tucker  v . Hartfor d National  Bank  & 
Trust  Co . Sup. Ct. Conn. Certiorari denied.' Reported 
below: 181 Conn. 296, 435 A. 2d 350.

No. 80-462. Trimarche  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1206.

No. 80-475. Spri ngpark  Associat es  v . Crow n  Life  In -
sura nce  Co. C. A. 9th Cir. Certiorari denied. Reported 
below: 623 F. 2d 1377.

No. 80-479. French  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 628 F. 2d 1069.

No. 80-492. Ande rs on  v . Bolger , Postmas ter  General , 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
619 F. 2d 81.

No. 80-513. Lane  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1336.

No. 80-527. Myers  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 635 F. 2d 932.

No. 80-538. Ciamp aglia  v. United  Stat es . C. A. 1st 
Cir. Certiorari denied. Reported below: 628 F. 2d 632.

No. 80-539. Talbert  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 620 F. 2d 299.

No. 80-5019. Borrelli  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 621 F. 2d 1092.

No. 80-5030. Sincl air  v . Brown , Dis trict  Attor ney , 
Parish  of  East  Baton  Rouge . Sup. Ct. La. Certiorari 
denied. Reported below: 385 So. 2d 787.
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No. 80-5032. Thompson  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 624 F. 2d 1109.

No. 80-5072. Watson  v . United  Stat es . C. A. 4th Cir.
Certiorari denied. Reported below: 622 F. 2d 588.

No. 80-5083. Gay  v . Unite d States . C. A. 10th Cir. 
Certiorari denied. Reported below: 623 F. 2d 673.

No. 80-5089. Mc Donald  v . Louisi ana . Sup. Ct. La. 
Certiorari denied. Reported below: 387 So. 2d 1116.

No. 80-5101. Johnso n  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 623 F. 2d 339.

No. 80-5106. Cross  v . Mitchell , Penit enti ary  Super -
inten dent . C. A. 4th Cir. Certiorari denied. Reported 
below: 620 F. 2d 293.

No. 80-5112. Perry  v . California . Ct. App. Cal., 1st 
App. Dist. Certiorari denied. Reported below: 104 Cal. 
App. 3d 268, 163 Cal. Rptr. 522.

Nq . 80-5115. Watts  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 80-5137. Green  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 50 N. Y. 2d 891, 408 
N. E. 2d 675.

No. 80-5151. Baun  v . Civiletti , Attor ney  General , 
et  al . C. A. D. C. Cir. Certiorari denied.

No. 80-5167. Bilbrey  v . Oklahoma  et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 80-5170. Albright  v . Wisco nsin . Sup. Ct. Wis. 
Certiorari denied. Reported below: 96 Wis. 2d 122, 291 
N. W. 2d 487

No. 80-5175. Bulloc k  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1082.
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No. 80-5184. Edwar ds  v . Andrews , Assi stant  Warden , 
et  al . C. A. 5th Cir. Certiorari denied.

No. 80-5191. Harris  v . Adams . C. A. 5th Cir. Certio-
rari denied. Reported below: 611 F. 2d 543.

No. 80-5193. Wright  v . Le Fevre , Correctional  Super -
intendent . C. A. 2d Cir. Certiorari denied.

No. 80-5209. Bryant  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 50 N. Y. 2d 949, 409 
N. E. 2d 999.

No. 80-5217. Brow n v . Jernigan , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 622 F. 2d 914.

No. 80-5222. Holt  v . Este lle , Corrections  Director . 
C. A. 5th Cir. Certiorari denied.

No. 80-5229. Mc Kinney  v . Oklahoma  et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 80-5238. Burleson  v . Turner  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 626 F. 2d 859.

No. 80-5240. Riddle  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1363.

No. 80-5242. Spradl ey  v . Florida . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 618 F. 2d 783.

No. 80-5243. Harnest  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 595 S. W. 2d 865.

No. 80-5246. Brackett  v . Georgi a . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 246 Ga. 160, 269 S. E. 2d 
420.

No. 80-5254. Kinnell  v . Atkins  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 80-5255. Kinnell  v . Meara , Burbo n  County  At -
torn ey , et  al . C. A. 10th dr. Certiorari denied.
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No. 80-5256. Sander s  et  al . v . Hankins . Ct. Sp. App. 
Md. Certiorari denied.

No. 80-5265. Bagg ett  v . North  Caroli na . C. A. 4th 
Cir. Certiorari denied. Reported below: 626 F. 2d 859.

No. 80-5273. Ghion e v . Unit ed  State s Posta l  Service  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
624 F. 2d 191.

No. 80-5274. Twyman  v . Hess , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 80-5276. Landi  v . Calif ornia . Super. Ct. Cal., 
County of Solano. Certiorari denied.

No. 80-5278. Martinez  v . New  Mexico . Sup. Ct. N. M. 
Certiorari denied. Reported below: 94 N. M. 436, 612 P. 2d 
228.

No. 80-5280. Chicco  v . Jones  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 627 F. 2d 1087.

No. 80-5285. Ingram  v . Pruitt  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 626 F. 2d 861.

No. 80-5287. Green  v . Calif ornia . Sup. Ct. Cal. Cer-
tiorari denied.

No. 80-5288. Philli ps v . Nigh , Governor  of  Okla -
homa , et  al . Sup. Ct. Okla. Certiorari denied.

No. 80-5291. Smith  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 600 S. W. 2d 344.

No. 80-5296. Tyson  v . United  Stat es  Posta l  Service  
et  al . C. A. 2d dr. Certiorari denied. Reported below: 
628 F. 2d 1346.

No. 80-5298. Gerha rdt  et  al . v . United  State s . C. A. 
6th Cir. Certiorari denied. Reported below: 627 F. 2d 
1093.
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No. 80-5300. Leonard  v . North  Caroli na . Sup. Ct. 
N. C. Certiorari denied. Reported below: 300 N. C. 223, 
266 S. E. 2d 631.

No. 80-5309. Dicki nson  v . Seigler  et  al . C. A. 5th 
Cir. Certiorari denied.

No. 80-5315. Magga rd  v . Florida  Parole  Commis sion .
C. A. 5th Cir. Certiorari denied. Reported below: 616 
F. 2d 890.

No. 80-5319. Johnson  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 80-5322. Camp  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 104 Cal. 
App. 3d 244, 163 Cal. Rptr. 510.

No. 80-5323. Floyd  v . Mis souri . Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 598 S. W. 2d 517.

No. 80-5330. Harris  v . Unit ed  State s . C. A. 10th Cir.
Certiorari denied. Reported below: 632 F. 2d 837.

No. 80-5336. Moser  v . Wilson  et  al . C. A. 4th Cir.
Certiorari denied. Reported below: 626 F. 2d 862.

No. 80-5343. Dowl ing  v . Govern ment  of  the  Virgi n  
Islands  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 633 F. 2d 660.

No. 80-5358. Dantzler  v . Department  of  Heal th  and  
Rehabilitati ve  Services  of  Florida  ex  rel . Morris . Sup. 
Ct. Fla. Certiorari denied. Reported below: 386 So. 2d 635.

No. 80-5363. Busic et  al . v . Unite d  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 624 F. 2d 1091.
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No. 80-5368. Salinas  v . United  States ; and
No. 80-5393. Maldo nado  v . United  Stat es . C. A. 5th 

Cir. Certiorari denied. Reported below: 618 F. 2d 1092.

No. 80-5370. Young  v . Duckw orth , Warden . C. A. 
7th Cir. Certiorari denied.

No. 80-5373. Cochr an  v . Manos . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 620 F. 2d 301.

No. 80-5376. Mc Clure  v . Nation al  Labor  Relatio ns  
Board . C. A. 4th Cir. Certiorari denied.

No. 80-5397. Mc Donald  v . Smith , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 624 F. 2d 1100.

No. 80-5404. Pana  v . Cuyle r  et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 80-5419. Harris  v . Unite d  Stat es . C. A. D. C. Cir. 
Certiorari denied. Reported below: 201 U. S. App. D. C. 
15, 627 F. 2d 474.

No. 80-5421. Step hens  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 624 F. 2d 1106.

No. 80-5431. Moore  v . Moore . C. A. 4th Cir. Certio-
rari denied. Reported below: 631 F. 2d 729.

No. 80-5434. Roberts on  v . Warden , Maryland  Peni -
tenti ary . C. A. 4th Cir. Certiorari denied. Reported be-
low: 624 F. 2d 1095.

No. 80-5437. Armst rong  v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 627 F. 2d 1093.

No. 80-5453. Tecumse h  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 630 F. 2d 749.

No. 80-5469. Wrigh t  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 622 F. 2d 792.
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No. 80-5483. Eubanks  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied.

No. 80-5486. Paul  v . Unite d  States  Bureau  of  Priso ns . 
C. A. 6th Cir. Certiorari denied. Reported below: 627 
F. 2d 1092.

No. 80-5489. Clayton  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 622 F. 2d 1042.

No. 79-1795. Blair  v . Kentucky ; and
No. 79-1798. Carpent er  et  al . v . Kentucky . Sup. Ct. 

Ky. Certiorari denied. Reported below: 592 S. W. 2d 132.
Justi ce  Brennan , with whom Justice  Marsh all  joins, 

dissenting.
These petitions present the question whether the decision 

of the Supreme Court of Kentucky rests upon an independent 
and adequate state procedural ground that bars this Court’s 
review of petitioners’ constitutional claim, inter alia, that 
their convictions were based on a record lacking sufficient 
evidence. Because the question of when and how failure to 
comply with state procedural rules precludes our considera-
tion of a federal constitutional claim is itself a federal question, 
Henry v. Mississippi, 379 U. S. 443, 447-448 (1965), and 
because I have serious doubts whether the Kentucky Supreme 
Court could properly insist on compliance with the procedural 
rule it invoked, I dissent from the denial of certiorari.

Petitioners Carpenter, Borders, and Blair were convicted 
in a Kentucky trial court of wanton endangerment in the 
first degree and criminal mischief in the third degree. The 
charges stemmed from the allegation that they fired a shotgun 
at businesses and automobiles injuring one person and dam-
aging property. All three petitioners moved for directed ver-
dict of acquittal at the close of the Commonwealth’s case, 
and also moved for new trial after the jury verdict. Both 
motions were grounded on claims that the evidence was in-
sufficient to sustain guilty verdicts. However, no petitioner 
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moved for a directed verdict on that ground at the close of 
all the evidence.

The Kentucky intermediate appellate court entertained 
petitioners’ appeals from their convictions, and set them 
aside after finding that the evidence was insufficient to sus-
tain the convictions.1 The Supreme Court of Kentucky 
affirmed as to Carpenter and Borders, but reversed as to Blair. 
The court rejected the Commonwealth’s argument that under 
state procedural law, Kimbrough v. Commonwealth, 550 S. W. 
2d 525, 529 (Ky. 1977), petitioners Carpenter and Borders’ 
failure at the close of all the evidence to move for a directed 
verdict for insufficiency of the evidence forfeited their right 
of review on that ground. Citing Vachon v. New Hampshire, 
414 U. S. 478, 480 (1974), the Kentucky Supreme Court 
not only held that “the evidence was insufficient” but also 
concluded that “the record before us contains no relevant evi-
dence linking Carpenter and Borders to the charged offenses.” 
(Emphasis added.) Blair’s case differed, the court held, be-
cause there was “relevant evidence” as to him. See Thomp-
son v. Louisville, 362 U. S. 199, 206 (1960). The court there-
fore applied the Kimbrough rule and held that Blair had 
waived his right to raise the insufficiency-of-the-evidence is-
sue on appeal..

The Commonwealth filed a petition for rehearing. This 
time, the Kentucky Supreme Court reversed itself and rein-
stated the convictions of Carpenter and Borders. The court 
held that, “as clarified in Kimbrough, ... in order for the 
issue of the sufficiency of the evidence to be preserved for ap-
pellate review, the party wishing to use the insufficiency as a 
basis for his appeal must have moved for a directed verdict at 
the close of all the evidence, not just at the close of the Com-
monwealth’s case in chief.” 592 S. W. 2d 132, 133 (1979).

1The Court of Appeals initially remanded for a new trial but six 
months later withdrew that original opinion and substituted a new one 
reversing the convictions outright.
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But Kimbrough was decided eight months after petitioners 
trial and announced new Kentucky law. Prevailing Ken-
tucky law at the time of the trial embodied the procedural 
rule that the issue of insufficiency of the evidence was pre-
served for appellate review when the motion for a directed 
verdict was made either at the close of the Commonwealth’s 
case or at the close of all the evidence. Crain v. Common-
wealth, 484 S. W. 2d 839, 842 (1972).2 Plainly petitioners 
could not fairly be charged with anticipating the new rule 
first announced eight months after their trial. This is thus 
clearly a case where “[n]ovelty in procedural requirements 
cannot be permitted to thwart review in this Court applied 

2 Every other case cited by the Kentucky Supreme Court in support 
of the Kimbrough procedural rule was decided after Kimbrough. The 
Comm on weal th ’s brief cites two cases, Delong v. Commonwealth, 225 Ky. 
461, 9 S. W. 2d 136, 137 (1928), and Harvey v. Commonwealth, 423 S. W. 
2d 535, 537 (Ky. 1967), both decided before petitioners’ trial, for the view 
that Kimbrough merely reiterated prior state law. If anything, however, 
these two cases lend support for the opposite proposition that, prior to 
Kimbrough, the court would review a claim that the trial court erred in 
denying a motion for a directed verdict made at the close of the prosecu-
tor’s case. In Delong, the defendants claimed that the trial court’s failure 
to direct a verdict on their motion at the close of the Commonwealth’s 
case was reversible error. The appellate court noted that, instead of rest-
ing their case after their motion, defendants proceeded to “take the stand 
and . . . fumis[h] enough evidence themselves to sustain the conviction.” 
225 Ky., at 463, 9 S. W. 2d, at 137. The court therefore declined to 
reverse the trial court, not because defendants failed to renew their mo-
tions for directed verdicts, but precisely because the court, after review-
ing the full evidentiary record, found sufficient evidence to support their 
convictions.

In Harvey, the court similarly concluded after a review of all the 
evidence that “any deficiency which may have existed in the Common-
wealth’s evidence” was rectified after defendant presented his evidence. 
423 S. W. 2d, at 537. For this reason, the court found no reversible error 
in the trial court’s failure to direct the verdict at the conclusion of the 
Commonwealth’s evidence. This appellate posture also has been regu-
larly followed by the Kentucky courts in the civil context in reviewing a 
motion for a directed verdict at the close of the plaintiff’s case. E. g., 
Lyon v. Prater, 351 S. W. 2d 173, 175 (Ky. 1961).
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for by those who, in justified reliance upon prior decisions, 
seek vindication in state courts of their federal constitutional 
rights.” NAACP v. Alabama, 357 U. S. 449, 457-458 (1958). 
See Henry v. Mississippi, 379 U. 8., at 448, n. 3.3

These cases are particularly compelling given the two ex-
plicit findings by the Supreme Court and Court of Appeals of 
Kentucky to the effect that the evidence was not only in-
sufficient but also irrelevant to support the guilty verdicts of 
Carpenter and Borders.4 Although petitioners may now ob-
tain federal habeas corpus relief, it is wasteful of sparse 
judicial resources to require resort to that remedy since the 
issues presented are only questions of law and no hearing is 
required to develop a record upon which to decide the cases.5

Because I am unable to reconcile the Kentucky Supreme 
Court’s procedural holding in the present cases with its un-
ambiguous procedural rule applicable at the time of peti-
tioners’ trial, I would grant the petitions for certiorari.

No. 80-64. Egbert  v . Kansas . Sup. Ct. Kan. Certio-
rari denied. Justice  Brennan  and Justice  White  would 
grant certiorari. Reported below: 227 Kan. 266, 606 P. 2d 
1022.

3 The Commonwealth’s argument that Kentucky Criminal Rule 9.54 
(2), applicable at the time of petitioners’ trial, effectively embodied the 
Kimbrough rule, is unavailing. The Kentucky Supreme Court relied 
solely on Kimbrough and later cases in reversing itself and did not so 
much as mention Rule 9.54 (2). In any event, the Rule, which deals with 
motions for jury instructions “fairly and adequately presented,” on its 
face does not support the Kimbrough rule, and interpretative case law is 
similarly unsupportive.

4 Because the convictions of Carpenter and Borders were struck down 
under the “no evidence” test, Thompson n . Louisville, 362 U. S. 199, 206
(1960), it follows a fortiori that the convictions were faulty under the 
now controlling insufficiency-of-the-evidence constitutional standard, Jack- 
son v. Virginia, 443 U. S. 307, 318-319 (1979). Moreover, although the 
Supreme Court found “relevant evidence” linking Blair to the crime, this 
would not end the inquiry as to him under the Jackson test.

6 This is certainly true at least as to Carpenter and Borders.
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No. 80-100. Lorain  Journal  Co . et  al . v . Milkovi ch . 
Ct. App. Ohio, Lake County. Motions of Beacon Journal 
Publishing Co. et al. and Ohio Newspapers Association for 
leave to file briefs as amici curiae granted. Certiorari denied. 
Justi ce  Stewart  would deny this petition for want of a 
final judgment. Reported below: 65 Ohio App. 2d 143, 416 
N. E. 2d 662.

Just ice  Brennan , dissenting.
This petition for certiorari raises an important question 

concerning limitations on the authority of trial courts to 
grant dismissals, summary judgments, or judgments notwith-
standing the verdict1 in favor of media defendants in libel 
actions, based on the qualified privilege outlined in New 
York Times Co. v. Sullivan, 376 U. S. 254 (1964).

On January 8, 1975, the News-Herald of Willoughby, Ohio, 
published a column by sportswriter Ted Diadiun criticizing 
respondent Michael Milkovich, a wrestling coach at Maple 
Heights High School, who is treated as a “public figure” for 
purposes of this case. Headlined “Maple beat the law with 
the ‘big lie,’ ” the column accused Milkovich of lying about 
a fracas that occurred during one of his team’s wrestling 
matches.

On February 9, 1974, the Maple High wrestling team, 
coached by Milkovich, faced a team from Mentor High School. 
A brawl involving both wrestlers and spectators erupted after 
a controversial ruling by a referee. Several wrestlers were 
injured. The Ohio High School Athletic Association 
(OHSAA) subsequently conducted a hearing into the occur-
rence, censured Milkovich for his conduct at the match, 

1 Although the decision below concerned directed verdicts, its holding 
would affect the courts’ treatment of summary judgments and judgments 
notwithstanding the verdict as well. In each of these situations, the 
court is called upon to answer the same question: whether there is suf-
ficient evidence for the jury to find actual malice under the applicable 
“clear and convincing evidence” burden of proof.
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placed his team on probation for the school year, and declared 
the team ineligible to compete in the state wrestling tourna-
ment. Diadiun attended and reported on both the match 
and the hearing, at which Milkovich had defended his be-
havior. Thereafter, a group of parents and high school 
wrestlers filed suit in Franklin County Common Pleas Court, 
claiming that the OHSAA had denied the team due process. 
Milkovich, not a party to that lawsuit, appeared as a witness 
for the plaintiffs. On January 7, 1975, the court held that 
due process had been denied, and enjoined the team’s sus-
pension. Barrett v. Ohio High School Athletic Assn., No. 
74CV-09-3390.2

Diadiun did not attend the court hearing, review the tran-
script, or read the court’s opinion, but he wrote a column 
about the decision based on his own recollection of the wres-
tling match and ensuing OHSAA hearing and on a descrip-
tion of the court proceeding given him by an OHSAA Com-
missioner. In the column, Diadiun stated that Milkovich and 
others had “misrepresented” the occurrences at the OHSAA 
hearing, and that Milkovich’s testimony “had enough con-
tradictions and obvious untruths so that the six board mem-
bers were able to see through it.” Diadiun went on to say, 
however, that at the later court hearing Milkovich and a 
fellow witness “apparently had their version of the incident 
polished and reconstructed, and the judge apparently be-
lieved them.” Diadiun concluded that anyone who had at-
tended the match “knows in his heart that Milkovich . . . 
lied at the hearing after. . . having given his solemn oath 
to tell the truth. But [he] got away with it.”

Milkovich filed a libel action in state court against peti-
tioners Diadiun, the News-Herald, and the latter’s parent 

2 The court ruled that the wrestling team was denied its right to cross- 
examine witnesses and to call witnesses on its behalf. The court did not 
make any factual findings concerning the underlying occurrences, nor did 
it comment on those occurrences.
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corporation. Petitioners moved for summary judgment. 
The court held that Milkovich is a public figure for purposes 
of the New York Times test,3 but denied summary judgment. 
The action was then tried to a jury. After five days of trial, 
at the close of Milkovich’s evidence, petitioners moved for a 
directed verdict. They argued that Milkovich had failed to 
proffer sufficient evidence from which the jury could con-
clude that Diadiun’s column had been published with actual 
malice under the New York Times test. The court granted 
the motion for directed verdict, stating that the evidence, 
considered most strongly in favor of Milkovich, “fails to 
establish by clear and convincing proof that the article . . . 
was published with knowledge of its falsity or in reckless 
disregard of the truth.”

Milkovich appealed to the State Court of Appeals, which 
reversed and remanded for trial. The court stated that 
Diadiun’s column conflicted with the factual determination 
reached in the earlier Common Pleas Court injunctive action, 
and held that this conflict alone constituted sufficient evidence 
of actual malice to withstand petitioner’s motion for directed 
verdict.4 Petitioners appealed to the Ohio Supreme Court, 

3 The ruling that Milkovich is a public figure is unchallenged.
4 The court stated:

“In the instant case, a court of law, based on the evidence before it, and 
having the right to determine where the truth lay, even though on a due 
process question, determined the truth in favor of the plaintiff and the 
wrestling team he coached. Thus, he had his day in court and was, at 
that time at least, exonerated by the only recognized arbiter of the truth 
in our American judicial system, but thereafter was still called a liar for 
the testimony he allegedly gave during that trial. ... It would ap-
pear that, though the press might be at liberty to criticize the judicial 
process and the results of a given case, unless and until the judgment of 
the court is overturned on appeal, the determination of what constitutes 
the truth has been made. Thus, any news article written either as fact 
as a news item, or as opinion, that is published knowing that it conflicts 
with a judicial determination of the truth, may, in our opinion, be re-
garded as a reckless disregard of the truth so as to constitute ‘actual
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and also sought review in the nature of certiorari. The Ohio 
Supreme Court dismissed the appeal as raising “no sub-
stantial constitutional question” and otherwise denied review. 
The court also denied petitioners’ motion for rehearing.5

The import of the Ohio appellate court’s holding is plainly 
that, even in the absence of proof of knowing falsehood or 
reckless disregard for the truth, a newspaper forfeits its right 
to a directed verdict, summary judgment, or judgment not-
withstanding the verdict on the issue of actual malice if it 
has published a statement that conflicts, however tangentially, 
with a decision by a court. This holding is clearly contrary 
to the First Amendment and to the relevant precedents of 
this Court. I had supposed it was settled that newspapers 
are privileged to publish their views of the facts, so long as 
those views are not recklessly or knowingly false. It matters 
not that such views may conflict with those of a court, for 
the press is free to differ with judicial determinations. In 
the libel area, neither a court nor any other institution is the 
“recognized arbiter of the truth,” as the court below asserted. 
See Gertz n . Robert Welch, Inc., 418 U. S. 323, 339-340 
(1974).6

malice’ so as to be actionable libel of a public person. Whether, in a 
given case, it constitutes a reckless disregard of the truth, is not, in our 
opinion, a question of law, but a question of fact based on the evidence 
before the court.” 65 Ohio App. 2d 143, 146, 416 N. E. 2d 662, 666 
(1979).

5 Although the appellate court below remanded the case for retrial, 
including a jury determination on the actual-malice issue, the decision 
was nonetheless a final judgment for purposes of 28 U. S. C. § 1257. A 
decision in favor of petitioners would terminate the litigation, while a 
failure to decide the question now would leave the press in Ohio “operat-
ing in the shadow of ... a rule of law . . . the constitutionality of which 
is in serious doubt.” Cox Broadcasting Corp. n . Cohn, 420 IT. S. 469, 
486 (1975); Miami Herald Publishing Co. v. Tornillo, 418 U. S. 241, 
246-247 (1974).

6 Indeed, at common law, a factual finding embodied in the judgment 
in another cause could not even be used as evidence of that fact in court. 
5 J. Wigmore, Evidence § 1671a, pp. 806-807 (Chadbourn rev. 1974).



970 OCTOBER TERM, 1980

Bren na n , J., dissenting 449U.S.

One part of the “strategic protection” that decisions of this 
Court have extended to the press in the libel area is the 
insistence that a public figure can prevail “only on clear and 
convincing proof that the defamatory falsehood was made 
with knowledge of its falsity or with reckless disregard for 
the truth.” Gertz v. Robert Welch, Inc., supra, at 342; New 
York Times Co. v. Sullivan, 376 U. S., at 285-286. The 
court in a libel action has a responsibility to ensure that suffi-
cient evidence of actual malice has been introduced to per-
mit a jury finding under this exacting standard. This pro-
tection must not be withdrawn merely because the press 
account may have differed with the conclusions of a court 
lest the “uninhibited, robust, and wide-open ” New York 
Times v. Sullivan, supra, at 270, discussion of judicial pro-
ceedings be deterred. See Richmond Newspapers, Inc. v. 
Virginia, 448 U. S. 555 (1980). .

The consequence of the erroneous ruling in this case is 
particularly apparent on the facts: petitioners were denied 
a directed verdict on the strength of a prior court opinion 
that did not even discuss, let alone decide, what had hap-
pened at the disrupted wrestling match or whether Milkovich 
had testified truthfully. The court had merely ruled that 
the Maple High School wrestling team was denied certain 
procedural safeguards required under due process. Thus, it 
is abundantly apparent that the state court’s conclusion that 
Diadiun wrote this column “knowing that it conflicts with a 
judicial determination of the truth” is unpersuasive even on 
its own terms.

Because in my view the decision of the Ohio appellate 
court in this case seriously contravenes the principles of the 
First Amendment as interpreted by this Court, and threatens 
to chill the freedom of newspapers in Ohio to publish their 
view of the facts where they differ with the view of the 
courts, I dissent and would grant certiorari to review this 
important question of constitutional law.
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No. 80-137. Departme nt  of  Trans por tat ion  and  De -
velop ment  of  Louis iana  v . Beaird -Poulan , Inc . C. A. 5th 
Cir. Certiorari denied. Reported below: 616 F. 2d 255.

Justi ce  Rehnquist , dissenting.
More than half a century ago, this Court observed that 

“[t]he settled policy of Congress, in authorizing the taking of 
land and appurtenances, has been to limit the right to com-
pensation to interests in the land taken.” Mitchell v. United 
States, 2U7 U. S. 341, 346 (1925). In 1970, however, Congress 
enacted the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act, wherein it declared its purpose to 
“establish a uniform policy for the fair and equitable treat-
ment of persons displaced as a result of Federal and federally 
assisted programs in order that such persons shall not suffer 
disproportionate injuries as a result of programs designed for 
the benefit of the public as a whole.” 84 Stat. 1895, 42 
U. S. C. § 4621. The substantive provisions of the Act pro-
vide for actual reasonable expenses in moving the condemnee, 
his business, his family, his farm, or other personal property, 
and actual reasonable expenses in searching for a replacement 
business or farm. The only substantive provisions of the Act 
dealing with state condemnations in general are carefully 
treated in 42 U. S. C. §§ 4627 and 4630, which forbid the head 
of a “Federal agency” to approve a “grant to, or contract 
or agreement with, a State agency, under which Federal finan-
cial assistance will be available to pay all or part of the cost 
of any program or project . . . unless he receives satisfactory 
assurances from such State agency” that fair and reasonable 
relocation payments and assistance shall be provided to or 
for displaced persons, as are required to be provided by a 
federal agency under the earlier sections of the Act.

We may expect frequent interaction between the Federal 
and State Governments such as is contemplated by the Act, 
and the fact that this case raises serious questions under the 
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Act concerning federal jurisdiction would lead me to grant 
certiorari.

Beaird-Poulan, a corporation engaged in the manufacture 
of chain saws, owned a 16.5-acre tract of land in Louisiana. 
It operated plant facilities on the front portion of this tract, 
while the rest consisted of unimproved timberland not used 
for business purposes in any way. In May 1971 the Loui-
siana Department of Transportation and Development 
(DOTD) expropriated a 3-acre section of the unused portion 
of the tract for construction of Interstate 220, a federally 
assisted highway project. Beaird-Poulan moved some of its 
facilities to a new plant location after the expropriation, and 
filed suit against DOTD and the United States Secretary of 
Transportation in Federal District Court to recover its moving 
expenses. It alleged that its action arose under the Uniform 
Relocation Assistance and Real Property Acquisition Policies 
Act, 42 U. S. C. § 4601 et seq. Pursuant to § 4630 Louisiana 
had enacted its own Relocation Assistance Act, La. Rev. Stat. 
Ann. §§ 38:3101-3110 (West Supp. 1980).

The United States District Court, after preliminary litiga-
tion as to the meaning of the Louisiana Constitution, ordered 
respondent to submit its claim to petitioner, and ordered that 
petitioner conduct a full, fair, and complete adversary hear-
ing, retaining “jurisdiction of this case to review the adminis-
trative determination.” After considering respondent’s claim 
petitioner denied it both because the state legislation was 
not in effect when the claim arose, and because respondent 
did not qualify as a displaced person.

Beaird-Poulan did not seek either rehearing or review of 
the DOTD decision in state court1 but rather filed a motion 
in Federal District Court stating that it was “aggrieved by the 
administrative determination . . . and desires that this Court 

1 It appears that such review is available after exhaustion of administra-
tive remedies. See, e. g-, Bounds v. State of Louisiana, Department of 
Highways, 333 So. 2d 714 (La. App.), writ refused, 338 So. 2d 295 (La. 
1976).
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review the administrative determination.” Over DOTD’s ob-
jection the court took the case and supplemented the admin-
istrative record. The court based its jurisdiction on 28 
U. S. C. § 1331 (a) (1976 ed., Supp. Ill), and concluded that 
its function was “to review [the DOTD] decision denying re-
location assistance benefits.” It rejected a contention that 
judicial review was unavailable, concluding that Congress in-
tended to foreclose review under a separate section covering 
acquisition policies, 42 U. S. C. § 4651, but not under the relo-
cation provision, 42 U. S. C. § 4622. On the merits the court 
ruled that Beaird-Poulan was a displaced person and directed 
DOTD to determine the amount of its moving expenses. 
441 F. Supp. 866. The Fifth Circuit affirmed in a one- 
sentence per curiam adopting the District Court opinion as 
its own. 616 F. 2d 255.

The District Court determined that Congress did not intend 
to preclude judicial review of federal relocation payment de-
terminations under 42 U. S. C. § 4622, but it failed to note 
that the case before it involved a relocation payment deter-
mination made not by a federal agency, but by a state agency 
under state law. Nothing in the Act purports to give federal 
courts the power to review such determinations of state agen-
cies. Although such silence may not preclude federal judicial 
review of federal agency decisions under the Administrative 
Procedure Act, 5 U. S. C. § 701, the APA is of course not 
applicable to state agencies.

The rule that applies to cases such as the present one was 
stated a quarter of a century ago in Chicago, R. I. & P. R. Co. 
v. Stude, 346 U. S. 574 (1954). The railroad, pursuant to 
Iowa law, condemned certain land. It appealed the local 
sheriff’s award of compensation to the Federal District Court, 
alleging diversity of citizenship and seeking to limit the 
award. This Court sustained a dismissal of the action: “The 
United States District Court . . . does not sit to review on 
appeal action taken administratively ... in a state proceed-
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ing. . . . The Iowa Code does not purport to authorize such 
an appeal, Congress has provided none by statute, and the 
Federal Rules of Civil Procedure make no such provision.” 
Id., at 581.

The District Court cited 28 U. S. C. § 1331 (a) (1976 ed., 
Supp. Ill) as the basis for its jurisdiction, but the present case 
does not “arise under” federal law. The proceedings before 
the DOTD, which the District Court purported to review, 
were grounded on La. Rev. Stat. Ann. § 38:3101 et seq. (West 
Supp. 1980). Although this state legislation is similar to the 
federal Act, and was enacted in response to 42 U. S. C. § 4630, 
it is nonetheless still a state law. Nothing in the federal Act 
gives displaced persons a direct cause of action against state 
agencies, nor does respondent cite any evidence in the legis-
lative history suggesting that such an action was contem-
plated. On the contrary, the Act encourages States to make 
appropriate relocation payments under their own laws by con-
ditioning the availability of federal funds on the provision of 
such payments. Ibid. The carrot of federal funds, not the 
stick of private suits, was chosen by Congress as the means of 
providing relocation payments to those displaced by the 
States for federally assisted projects.

Because the District Court assumed to the contrary, and 
exercised jurisdiction either to review the decision of the 
state agency or to entertain a direct action against the state 
agency, I would grant the petitioner agency’s petition for 
certiorari.

No. 80-184. Illinois  v . Dowd ell . App. Ct. Ill., 3d Dist. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 81 Ill. App. 
3d 266, 401 N. E. 2d 295.

No. 80-185. Klip pa n , Gmb H v . of  America ,
Inc . Sup. Ct. Alaska. Certiorari denied. Justice  Stewart  
took no part in the consideration or decision of this petition. 
Reported below: 611 P. 2d 498.
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No. 80-224. West inghouse  Elect ric  Corp . v . National  
Labor  Relat ions  Board  et  al . C. A. 4th Cir. I Certiorari 
denied. Justice  Stew art  took no part in the consideration 
or decision of this petition. Reported below: 618 F. 2d 107.

No. 80-305. Alabama  Dairy  Comm iss ion  et  al . v . Del - 
view  Meadow  Gold  Divis ion , Beatric e Foods  Co ., et  al . 
Sup. Ct. Ala. Certiorari denied. Justice  Stewart  took no 
part in the consideration or decision of this petition. Re-
ported below: 383 So. 2d 511.

No. 80-337. Roberts  v . Sears , Roebuc k  & Co. C. A. 7th 
Cir. Certiorari denied. Just ice  Stewart  took no part in 
the consideration or decision of this petition. Reported 
below: 617 F. 2d 460.

No. 80-263. Ithaca  Colle ge  Facul ty  Assn ., NYSUT- 
AFT v. National  Labor  Relati ons  Board  et  al . C. A. 2d 
Cir. Certiorari denied. Justi ce  Brennan , Justice  Mar -
shal l , and Justi ce  Blackmu n  would grant certiorari. Re-
ported below: 623 F. 2d 224.

No. 80-297. Holdi ng  v . BVA Credit  Corp , et  al . C. A. 
4th Cir. Certiorari denied. Justi ce  Powell  took no part 
in the consideration or decision of this petition. Reported 
below: 618 F. 2d 99.

No. 80-5248. Inmates , Richmo nd  City  Jail  v . Wins ton  
et  al . C. A. 4th Cir. Certiorari denied. Justice  Powell  
took no part in the consideration or decision of this petition. 
Reported below: 622 F. 2d 584.

No. 80-405. Tran  Con  Corp ., dba  Palladiu m v . Auco - 
holic  Beverage  Control  Appeals  Board  (Rice , Direc tor , 
Departme nt  of  Alcoh olic  Beverage  Control , Real  Party  
in  Inter est ). Ct. App. Cal., 1st App. Dist. Certiorari 
denied. Justi ce  Brennan  would grant certiorari.
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No. 80-308. Ortho  Pharmaceuti cal  Corp . v . Mc Kenna  
et  vir . C. A. 3d Cir. Certiorari denied. Justic e  Stew art  
and Justic e  Powell  took no part in the consideration or de-
cision of this petition. Reported below: 622 F. 2d 657.

No. 80-352. Kalinsky  et  al . v . Genera l  Dynami cs  
Corp , et  al . C. A. 9th Cir. Motion of California Trial 
Lawyers Association for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 622 F. 2d 1315.

No. 80-5103. Downs  v . Flori da . Sup. Ct. Fla.;
No. 80-5317. Redd  v . Balkcom , Warden . Sup. Ct. Ga.; 

and
No. 80-5359. Davis  v . Texas . Ct. Crim. App. Tex. 

Certiorari denied. Reported below: No. 80-5359, 597 S. W. 
2d 358.

Justi ce  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 79-1245. Acavi no  v . United  Stat es , 446 U. S. 951. 

Petition for rehearing denied.

November  5, 1980

Dismissal Under Rule 53
No. 80-5403. Pratt  v . United  State s . C. A. 1st Cir. 

Certiorari dismissed under this Court’s Rule 53.

November  7, 1980

Dismissal Under Rule 53
No. 80-5526. Sanders  v . Unite d  State s . C. A. 6th Cir. 

Certiorari dismissed under this Court’s Rule 53. Reported 
below: 627 F. 2d 1094.
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No. 80-318. Exxon  Corp , et  al . v . City  of  Mentor , 
Ohio . Appeal from Ct. App. Ohio, Lake County, dismissed 
for want of substantial federal question.

No. 80-401. Rubin  et  ux . v . Glase r , Director , Division  
of  Taxation , Department  of  the  Treasur y  of  New  Jers ey , 
et  al . Appeal from Sup. Ct. N. J. dismissed for want of sub-
stantial federal question. Reported below: 83 N. J. 299, 416 
A. 2d 382.

No. 80-5427. Roberts  v . Mc Coy  et  al . Appeal from 
C. A. 5th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 621 F. 
2d 439.

No. 80-5528. Conra d  v . Rodino , Member  of  Congress , 
et  al . Appeal from D. C. D. C. dismissed for want of 
jurisdiction.

No. 80-5529. Conrad  v . Carter , Presid ent  of  the  
United  Stat es , et  al . Appeal from D. C. D. C. dismissed for 
want of jurisdiction.

Certiorari Granted—Affirmed in Part, Reversed in Part, and
Remanded. (See No. 79-6000, ante, p. 5.)

Certiorari Granted—Vacated and Remanded
No. 80-365. Washington  v . Fitzsi mmon s . Sup. Ct. 

Wash. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded to the Supreme Court of Washington to consider 
whether its judgment is based upon federal or state constitu-
tional grounds, or both. See California n . Krivda, 409 U. S. 
33 (1972). Justice  Brennan , Justic e Stewart , Justi ce  
Marshall , and Justi ce  Stevens  dissent. Reported below: 
93 Wash. 2d 436, 610 P. 2d 893.
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Miscellaneous Orders
No. A-292. Bizzar d v . United  Stat es . Application for 

bail and/or writ of habeas corpus, addressed to Justice  Bren -
nan  and referred to the Court, denied.

No. A-388. Mc Lain  v . Meier , Secreta ry  of  State  of  
North  Dakota , et  al . Application for stay and injunctive 
relief, addressed to The  Chief  Justi ce  and referred to the 
Court, denied.

No. D-196. In  re  Disb arment  of  Broadw ell . It is or-
dered that Paul Herbert Broadwell of Phoenix, Ariz., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-197. In  re  Dis barme nt  of  Campbel l . It is or-
dered that William H. Campbell, of Omaha, Neb., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-201. In  re  Dis barme nt  of  Noonan . It is ordered 
that Francis Patrick Noonan, of Poolesville, Md., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-203. In  re  Disbar ment  of  Henders on . It is 
ordered that Alan Burton Henderson, of Towson, Md., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.
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No. D-195. In  re  Disbarme nt  of  Cory . It is ordered 
that Ernest Neal Cory, Jr., of Laurel, Md., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-198. In  re  Dis barme nt  of  Fogel . It is ordered 
that Martin Fogel, of Rockville, Md., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-205. In  re  Disb arment  of  Silaski . It is ordered 
that George S. Silaski, of Kalamazoo, Mich., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-206. In re  Disb arment  of  Kerpe lman . It is 
ordered that Leonard Jules Kerpelman, of Baltimore, Md., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-207. In  re  Disbarme nt  of  Walsh . It is ordered 
that Bernard Walsh, Jr., of Papillion, Neb., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 79-880. Kiss inger  et  al . v . Halperi n  et  al . C. A. 
D. C. Cir. [Certiorari granted, 446 U. S. 951.] Motion of 
Bertram Zweibon et al. for leave to file a brief as amici curiae 
granted. Justi ce  Rehnquis t  took no part in the considera-
tion or decision of this motion.
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No. 79-1056. Northw est  Airli nes , Inc . v . Transp ort  
Workers  Union  of  America , AFL-CIO, et  al . C. A. D. C. 
Cir. [Certiorari granted, 447 U. S. 920.] Motions of Inter-
national Union of Electrical, Radio & Machine Workers, 
AFL-CIO; Mary P. Laffey et al.; and American Federation 
of Labor and Congress of Industrial Organizations et al. for 
leave to file briefs as amici curiae granted. Justi ce  Black -
mun  took no part in the consideration or decision of these 
motions.

No. 79-1404. Pennhurs t  State  School  and  Hospi tal  
ET AL. V. Ha LDERMAN ET AL J

No. 79-1408. Mayor  of  Philade lphi a  et  al . v . Halde r - 
MAN ET AL.;

No. 79-1414. Penns ylvan ia  Assoc iati on  for  Retarde d  
Citizen s  et  al . v . Pennhurst  State  School  and  Hosp ital  
et  al .;

No. 79-1415. Comm is si oners  and  Mental  Healt h / 
Mental  Retardati on  Admin ist rator  for  Bucks  County  
et  al . v. Halderman  et  al . ; and

No. 79-1489. Pennhurs t  Paren ts -Staf f  Assn . v . Hal -
derman  et  al . C. A. 3d Cir. [Certiorari granted, 447 U. S. 
904.] Motions of National Association of Retarded Citizens 
et al. and plaintiffs in Brewster v. Dukakis, et al., for leave 
to participate in oral argument as amici curiae denied.

No. 79-1734. Parratt  et  al . v . Taylor . C. A. 8th Cir. 
[Certiorari granted, ante, p. 917.] Motion of respondent for 
appointment of counsel granted, and it is ordered that Kevin 
Colleran, Esquire, of Lincoln, Neb., be appointed to serve as 
counsel for respondent in this case.

No. 80-419. Arizo na  v . Maricopa  County  Medical  So -
ciety  et  al . C. A. 9th Cir. The Solicitor General is in-
vited to file a brief in this case expressing the views of the 
United States.
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No. 80-704. Gibbons , Truste e , et  al . v . Railway  Labor  
Executives ’ Assn , et  al . C. A. 7th Cir. Motion of peti-
tioners to expedite consideration of the petition for writ of 
certiorari denied.

No. 80-5560. In  re  Corley . Petition for writ of habeas 
corpus denied.

No. 79-2016. In  re  Intersi mone . Motion for leave to 
file petition for writ of mandamus and/or prohibition denied.

Certiorari Granted
No. 80-84. Anderson  Bros . Ford  et  al . v . Valencia  

et  al . C. A. 7th Cir. Motion of respondents for leave to 
proceed in forma pauperis and certiorari granted limited to 
Questions 1 and 2 presented by the petition. Reported be-
low: 617 F. 2d 1278.

No. 80-5116. Jenkins  v . Brewer . C. A. 7th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 624 F. 2d 1106.

Certiorari Denied. (See also No. 80—5427, supra.)
No. 79-1524. Citizen s  Casualty  Company  of  New  York  

v. Slotkin  et  al . ;
No. 79-1535. Mc Grath  v . Slotkin  et  al .;
No. 79-1571. Mc Grath  v . Slotkin  et  al .; and
No. 79-1719. Americ an  Mutual  Insurance  Company  

of  Boston  v . Slotkin  et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 614 F. 2d 301.

No. 79-6663. Trozzo  et  al . v . New  Jersey . Super. Ct. 
N. J., App. Div. Certiorari denied.

No. 79-6766. Warden  v . Kidd , Circui t  Court  Clerk  of  
Jeffer son  County , Mis souri . C. A. 8th Cir. Certiorari 
denied. Reported below: 620 F. 2d 308.
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No. 79-6858. Parker  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 619 F. 2d 82.

No. 79-6872. Thomas  v . Muski e , Secretar y  of  State , 
et  al .; and

No. 79-6873. Thomas  v . Muskie , Secretar y  of  State , 
et  al . C. A. D. C. Cir. Certiorari denied.

No. 79-6899. Cason  v . Mis souri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 596 S. W. 2d 436.

No. 80-39. Volz  v . Unite d  Stat es  Depa rtme nt  of  Jus -
tice . C. A. 10th Cir. Certiorari denied. Reported below: 
619 F. 2d 49.

No. 80-236. Newman  Memorial  Hosp ital , Inc ., et  al . 
v. Hackney , Admini strat rix . C. A. 10th Cir. Certiorari 
denied. Reported below: 621 F. 2d 1069.

No. 80-262. Dacey  v . Cotter  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 622 F. 2d 573.

No. 80-368. Federal  Electi on  Commiss ion  v . Amer ican  
Federation  of  Labor  and  Congress  of  Industrial  Organ i-
zations . C. A. D. C. Cir. Certiorari denied. Reported be-
low: 202 U. S. App. D. C. 97, 628 F. 2d 97.

No. 80-369. Avins  v . White . C. A. 3d Cir. Certiorari 
denied. Reported below: 627 F. 2d 637.

No. 80-371. Rao  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 
74 App. Div. 2d 964, 425 N. Y. S. 2d 888.

No. 80-374. Reynolds , dba  Ben ’s  Auto  Sales  v . Yazzie  
et  al . C. A. 10th Cir. Certiorari denied. Reported below: 
623 F. 2d 638.

No. 80-375. Shames  v . Superi or  Court  of  the  City  and  
County  of  San  Franc isc o  (Shame s , Real  Party  in  Inter -
es t ). Ct. App. Cal., 1st App. Dist. Certiorari denied.
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No. 80-376. Burden  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Reported below: 105 Cal. 
App. 3d 917, 166 Cal. Rptr. 542.

No. 80-383. Adcock  v . Iowa . Ct. App. Iowa. Certiorari 
denied. Reported below: 292 N. W. 2d 878.

No. 80-394. Shriver  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 632 P. 2d 420.

No. 80-397. Lee  et  al . v . Indiana . Ct. App. Ind. Cer-
tiorari denied. Reported below:---- Ind. App.----- , 397 N. E. 
2d 1047.

No. 80-407. Thompson  v . Turner , Assi stan t  Direct or , 
Alabama  State  Highway  Depa rtme nt . C. A. 5th Cir. 
Certiorari denied. Reported below: 616 F. 2d 1259.

No. 80-409. Thomas  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1108.

No. 80-411. Morsebu rg  v . Balyon  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 621 F. 2d 972.

No. 80-424. Russell  v . Kansas . Sup. Ct. Kan. Certio-
rari denied. Reported below: 227 Kan. 897, 610 P. 2d 1122.

No. 80-432. City  of  Newark , New  Jersey , et  al . v . 
Natural  Resources  Council , Depa rtme nt  of  Environ -
mental  Protect ion  of  New  Jers ey , et  al . Sup. Ct. N. J. 
Certiorari denied. Reported below: 82 N. J. 530, 414 A. 2d 
1304.

No. 80-438. Graydon  v . Pasadena  Redev elop ment  
Agency  et  al . (Hahn , Inc ., Real  Party  in  Interest ). Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Reported be-
low: 104 Cal. App. 3d 631, 164 Cal. Rptr. 56.

No. 80-445. Ligons  v . Bechtel  Power  Corp . C. A. 8th 
Cir. Certiorari denied. Reported below: 625 F. 2d 771.
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No. 80-453. Roberts  v . Michigan . Ct. App. Mich. 
Certiorari denied.

No. 80-457. Wilson  v . Fire sto ne , Secretar y  of  State  
of  Florida , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 623 F. 2d 345.

No. 80-460. Merlo  et  al . v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied.

No. 80-540. Brooks  v . Suprem e Court  of  South  Caro -
lina . Sup. Ct. S. C. Certiorari denied. Reported below: 
274 S. C. 601, 267 S. E. 2d 74.

No. 80-5073. Clayt on  v . Blackbur n , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 616 F. 2d 565.

No. 80-5146. Middlebrooks  v . United  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 618 F. 2d 273.

No. 80-5150. Chafi n  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 622 F. 2d 927.

No. 80-5237. Ward  v . Washington . Ct. App. Wash. 
Certiorari denied. Reported below: 24 Wash. App. 761, 603 
P. 2d 857.

No. 80-5304. Samuels  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 50 N. Y. 2d 1035, 409 
N. E. 2d 1368.

No. 80-5328. Phipps  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 622 F. 2d 1000.

No. 80-5337. Galada  v . Guillen  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 626 F. 2d 860.

No. 80-5344. Mitchell  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 625 F. 2d 158.
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No. 80-5345. Brown  v . Mis souri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 599 S. W. 2d 498.

No. 80-5346. Springf iel d  v . Wis consi n . Ct. App. Wis. 
Certiorari denied. Reported below: 96 Wis. 2d 740, 297 
N. W. 2d 510.

No. 80-5352. Danie ls  v . Jago . C. A. 6th Cir. Certio-
rari denied. Reported below: 627 F. 2d 1089.

No. 80-5356. Blarney  v . School  Dis trict  of  Philad el -
phia ; and

No. 80-5357. Blarney  v . School  Dist rict  of  Philad el -
phi a . C. A. 3d Cir. Certiorari denied.

No. 80-5364. Englis h  v . Harris , Secreta ry  of  Heal th  
and  Human  Servi ces . C. A. 5th Cir. Certiorari denied. 
Reported below: 620 F. 2d 297.

No. 80-5366. Toney  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 615 F. 2d 277.

No. 80-5369. Hicrs  v . Orlahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 80-5372. Gunn  v . Anderson . C. A. 6th Cir. Cer-
tiorari denied.

No. 80-5375. Guss v. Blacrbur n , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 80-5377. Williams  v . Hinton . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 622 F. 2d 589.

No. 80-5378. Babers  v . Estelle , Corre ction s Direc tor . 
C. A. 5th Cir. Certiorari denied. Reported below: 616 F. 
2d 178.

No. 80-5396. Heff ner  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied.
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No. 80-5401. Dankert  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 154 Ga. App. 392, 268 S. E. 
2d 435.

No. 80-5420. Chow  v . Southern  Califor nia  Perma - 
nente  Medical  Group . C. A. 9th Cir. Certiorari denied. 
Reported below: 622 F. 2d 594.

No. 80-5474. Deggen dorf  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 626 F. 2d 47.

No. 80-5500. De Vincent  v . Unite d  Stat es . C. A. 1st 
Cir. Certiorari denied. Reported below: 632 F. 2d 147.

No. 80-5509. Jew ell  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 628 F. 2d 1351.

No. 79-6715. Culb ers on  v . Miss iss ipp i . Sup. Ct. Miss.;
No. 79-6862. Stone  v . Florida . Sup. Ct. Fla.;
No. 79-6884. Fair  v . Georg ia . Sup. Ct. Ga.;
No. 80-5119. Mulligan  v . Georgi a . Sup. Ct. Ga.;
No. 80-5163. Esquivel  v . Texas . Ct. Crim. App. Tex.;
No. 80-5249. Reddix  v . Miss iss ipp i. Sup. Ct. Miss.; 

and
No. 80-5399. Jordan  v . Arizon a . Sup. Ct. Ariz. Cer-

tiorari denied. Reported below: No. 79-6715, 379 So. 2d 
499; No. 79-6862, 378 So. 2d 765; No. 79-6884, 245 Ga. 868, 
268 S. E. 2d 316; No. 80-5119, 245 Ga. 266, 264 S. E. 2d 204; 
No. 80-5163, 595 S. W. 2d 516; No. 80-5249, 381 So. 2d 999; 
No. 80-5399, 126 Ariz. 283, 614 P. 2d 825.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.
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No. 80-5523. Frasqu illo -Zomos a v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 626 F. 
2d 99.

No. 80-5524. Coury  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 620 F. 2d 299.

No. 80-5527. Hoski ns  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 628 F. 2d 295.

No. 80-5534. Leyba  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 627 F. 2d 1059.

No. 80-5535. Garcia -Anguiana  v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 626 F. 2d 867.

No. 80-359. Johnson , for  the  use  of  Ross iell o  v . All -
stat e Insurance  Co . C. A. 7th Cir. Certiorari denied. 
Justice  Stewart  took no part in the consideration or deci-
sion of this petition. Reported below: 629 F. 2d 1244.

No. 80-502. Florey  et  al . v . Sioux  Falls  Schoo l  Dis -
tric t  49-5 et  al . C. A. 8th Cir. Certiorari denied. Jus -
tice  Brennan  and Justi ce  Marsh all  would grant certio-
rari. Reported below: 619 F. 2d 1311.

Rehearing Denied
No. 79-6410. James  v . United  States , ante, p. 846;
No. 79-6531. Hall  v . Wainwright , Secretar y , Depar t -

ment  of  Offe nder  Rehabilitation  of  Florida , ante, p. 
892;

No. 79-6533. Huang  v . Rosen  et  al ., ante, p. 848;
No. 79-6892. Bryan  v . Byrd  et  al ., ante, p. 868;
No. 80-5124. Shaw  v . United  Stat es , ante, p. 881;
No. 80-5166. Lillibr idge , Truste e , et  al . v . Unite d  

State s  et  al ., ante, p. 883; and
No. 80-5218. Matthews  v . United  Stat es , ante, p. 883. 

Petitions for rehearing denied.
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Affirmed on Appeal
No. 80-333. Town  of  Southampton  v . Troyer  et  al . 

Affirmed on appeal from C. A. 2d Cir. For the reasons stated 
in his dissent in Schaumburg n . Citizens for Better Environ-
ment, 444 U. S. 620, 639 (1980), Justice  Rehnquist  would 
reverse the judgment of the Court of Appeals. Reported be-
low: 628 F. 2d 1346.

Appeals Dismissed
No. 80-5263. Bullw inkle  v . California ; and
No. 80-5456. Bullw inkle  v . Calif orni a . Appeals from 

Ct. App. Cal., 2d App. Dist., dismissed for want of substantial 
federal question. Reported below: 105 Cal. App. 3d 82, 164 
Cal. Rptr. 163.

No. 80-5440. Shao  Fen  Chin , Admin is trator  v . St . 
Luke ’s  Hospi tal  Cente r  et  al . Appeal from Ct. App. N. Y. 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 50 N. Y. 2d 928. 

Certiorari Granted—Reversed. (See No. 79—1895, ante, p.
33; and No. 80-321, ante, p. 39.)

Certiorari Granted—Vacated and Remanded
No. 79-6745. Patri ck  v . Georg ia ;
No. 80-5010. Hardy  v . Georg ia ; and
No. 80-5266. Thomas  v . Georgi a . Sup. Ct. Ga. Mo-

tions of petitioners for leave to proceed in forma pauperis and 
certiorari granted. Judgments vacated and cases remanded 
for further consideration in light of Godfrey v. Georgia, 446 
U. S. 420 (1980). Chief  Just ice  Burger , Justi ce  Black -
mun , Just ice  Powell , and Justice  Rehnqu ist  dissent. Re-
ported below: No. 79—6745, 245 Ga. 417, 265 S. E. 2d 553; 
No. 80-5010, 245 Ga. 272, 264 S. E. 2d 209; No. 80-5266, 245 
Ga. 688, 266 S. E. 2d 499.
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Vacated and Remanded After Certiorari Granted
No. 80-45. Johnson  v . J. 0. L. Ct. App. D. C. [Cer-

tiorari granted, ante, p. 818.] Judgment vacated and case 
remanded for further consideration in light of the position 
presently asserted by the respondent in his motion to dismiss 
filed October 27, 1980; the opposition filed thereto by peti-
tioner on November 6, 1980; and the reply filed thereto by 
respondent on November 13, 1980.

Miscellaneous Orders
No. A-385. Zobel  et  ux . v . Willi ams , Commi ss ioner  of  

Revenue  of  Alaska , et  al . Application for stay, presented 
to Justi ce  Rehnquist , and by him referred to the Court, 
granted. The mandate of the Supreme Court of Alaska is 
stayed pending the timely filing and disposition of the appeal. 
Justice  Rehnqui st  dissents.

No. D-199. In  re  Disb arment  of  Fis cher . It is ordered 
that Charles Fischer, of New York, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-202. In  re  Disb arment  of  Easl er . It is ordered 
that William R. Easier, of Spartanburg, S. C., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-204. In re  Disb arment  of  Schlater . It is 
ordered that Donald E. Schlater, of Havertown, Pa., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.
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No. D-208. In  re  Disb arment  of  Noren . It is ordered 
that Donald H. Noren, of Plantation, Fla., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-209. In  re  Disb arment  of  Patt . It is ordered 
that Seymour Harold Patt, of Reno, Nev., be suspended from 
the practice of law in this Court and that a rule issue, re-
turnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this 
Court.

No. D-210. In  re  Dis barme nt  of  Burka . It is ordered 
that Leonard W. Burka, of Washington, D. C., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-211. In re  Dis barm ent  of  Barbuto . It is 
ordered that James Vito Barbuto, of Akron, Ohio, be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. 85, Orig. Texas  v . Oklahoma . Motion of Texas 
Power & Light Co. for leave to intervene referred to the 
Special Master. [For earlier order herein, see 444 U. S. 
1065.]

No. 79-1056. Northw est  Airlines , Inc . v . Trans por t  
Worker s  Union  of  America , AFL-CIO, et  al . C. A. D. C. 
Cir. [Certiorari granted, 447 U. S. 920.] Motion of the 
Solicitor General for divided argument granted. Justice  
Blackmun  took no part in the consideration or decision of 
this motion.
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No. 79-1388. Kirchberg  v . Feens tra  et  al . C. A. 5th 
Cir. [Probable jurisdiction noted, 446 U. S. 917.] Motion 
of NOW Legal Defense and Education Fund et al. for leave 
to file a brief as amici curiae granted.

No. 79-1538. Andrus , Secret ary  of  the  Interior  v . 
Virginia  Surface  Mini ng  & Reclamation  Assn ., Inc ., 
et  al . ; and

No. 79-1596. Virgin ia  Surf ace  Minin g  & Recl amat ion  
Assn ., Inc ., et  al . v . Andrus , Secreta ry  of  the  Interior . 
D. C. W. D. Va. [Probable jurisdiction noted, ante, p. 817.] 
Motion of the Solicitor General to dispense with printing the 
joint appendix granted.

No. 80-5116. Jenkin s  v . Brewe r . C. A. 7th Cir. [Cer-
tiorari granted, ante, p. 981.] Motion of petitioner for ap-
pointment of counsel granted, and it is ordered that John 
Seelig Elson, Esquire, of Chicago, Ill., be appointed to serve 
as counsel for petitioner in this case.

No. 80-5385. In  re  Williams . Petition for writ of ha-
beas corpus denied.

Justi ce  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would vacate the death sen-
tence in this case.

Certiorari Granted
No. 79-1517. Federate d  Departm ent  Store s , Inc ., et  al . 

v. Moitie  et  al . C. A. 9th Cir. Certiorari granted. Re-
ported below: 611 F. 2d 1267.

No. 80-348. H. A. Artist s  & Assoc iates , Inc ., et  al . v . 
Actors ’ Equity  Assn , et  al . C. A. 2d Cir. Certiorari 
granted. Reported below: 622 F. 2d 647.
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Certiorari Denied. (See also No. 80-5440, supra.}
No. 79-1830. Heis e v . Village  of  Pewau kee . Sup. Ct. 

Wis. Certiorari denied. Reported below: 92 Wis. 2d 333, 
285 N. W. 2d 859.

No. 79-1984. Strube  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 274 Pa. Super. 199, 418 
A. 2d 365.

No. 79-2009. Levin son  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 75 Ill. App. 3d 
429, 394 N. E. 2d 509.

No. 79-2019. Keller , Distr ict  Attorney  for  Clayton  
Judici al  Circui t , State  of  Georgia  v . Septum , Inc . C. A. 
5th Cir. Certiorari denied. Reported below: 614 F. 2d 456.

No. 79-2078. Swartout  v . Civil  Service  Comm iss ion  of  
Spoka ne  et  al . Ct. App. Wash. Certiorari denied. Re-
ported below: 25 Wash. App. 174, 605 P. 2d 796.

No. 80-68. Strouse  et  al . v . Carter , Judge . Sup. Ct. 
Okla. Certiorari denied.

No. 80-133. Levitt  & Sons  of  Puerto  Rico , Inc . v . Com -
merci al  Insur ance  Co . C. A. 1st Cir. Certiorari denied. 
Reported below: 627 F. 2d 1087.

No. 80-142. Hayes  v . Pennsylv ania  et  al . Sup. Ct. Pa. 
Certiorari denied. Reported below: 489 Pa. 419, 414 A. 2d 
318.

No. 80-223. Howe  et  al . v . Allied  Van  Lines , Inc ., 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
622 F. 2d 1147.

No. 80-256. Glenn  v . Shipp  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 617 F. 2d 603.

No. 80-286. Wooters  et  al . v . Jornlin  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 622 F. 2d 580.
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No. 80-351. Magnel li  v . Pennsylvania  et  al . Pa. 
Commw. Ct. Certiorari denied. Reported below: 47 Pa. 
Commw. 597, 408 A. 2d 904.

No. 80-354. Dres se r  Industri es , Inc . v . Securi ties  and  
Exchange  Commiss ion . C. A. D. C. Cir. Certiorari 
denied. Reported below: 202 U. S. App. D. C. 345, 628 F. 2d 
1368.

No. 80-362. Faus ner  et  ux . v . Commi ssi oner  of  Inter -
nal  Reve nue . C. A. 9th Cir. Certiorari denied.

No. 80-380. Gregory  et  al . v . Unit ed  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 626 F. 2d 11.

No. 80-391. Akers  v . Commi ss ioner  of  Internal  Rev -
enue . C. A. 2d Cir. Certiorari denied. Reported below: 
614 F. 2d 1285.

No. 80-421. Foxma n  et  ux . v . Renison . C. A. 2d Cir. 
Certiorari denied. Reported below: 625 F. 2d 429.

No. 80-425. Norton  et  al . v . Leadvi lle  Corp . Ct. App. 
Colo. Certiorari denied.

No. 80-426. Schwarz  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 2d 193.

No. 80-440. Sikora  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 635 F. 2d 1175.

No. 80—447. Olse n  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied. Reported below: 293 N. W. 2d 216.

No. 80-464. Dickis on  et  al . v . Goldsc hmid t , Secretar y  
of  Transp ortati on , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 624 F. 2d 1106.

No. 80-466. Soriano  v . Moore  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 618 F. 2d 783.
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No. 80-469. Speir s et  al . v . Bank  of  Nevada  et  al . 
Sup. Ct. Nev. Certiorari denied. Reported below: 95 Nev. 
870, 603 P. 2d 1074.

No. 80-473. Southern  Pacif ic  Trans por tat ion  Co . v . 
Evans , Temp orary  Administr atrix , et  al . Ct. Civ. App. 
Tex., 1st Sup. Jud. Dist. Certiorari denied. Reported be-
low: 590 S. W. 2d 515.

No. 80-476. De Marco  v . Pennsylvani a  State  Board  of  
Medical  Educat ion  and  Licen sure . Pa. Commw. Ct. 
Certiorari denied. Reported below: 47 Pa. Commw. 500, 
408 A. 2d 572.

No. 80-523. Walsh  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 623 F. 2d 489.

No. 80-536. Serap him  v . Wiscon sin  et  al . Sup. Ct. 
Wis. Certiorari denied. Reported below: 97 Wis. 2d 485, 
294 N. W. 2d 485.

No. 80-587. Stot ts  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 623 F. 2d 710.

No. 80-595. Smith  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 629 F. 2d 650.

No. 80-600. Witschner  v. Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 624 F. 2d 840.

No. 80-604. Walke r  v . Barry , Mayor  of  Dis trict  of  
Columbia , et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 201 U. S. App. D. C. 82, 627 F. 2d 541.

No. 80-619. Loney  v . Unit ed  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 633 F. 2d 212.

No. 80-626. Gravett  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 45 Md. App. 768.
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No. 80-634. Fiel ds  et  al . v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 633 F. 2d 207.

No. 80-5022. White  v . Bloom  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 621 F. 2d 276.

No. 80-5025. Gala da  v . Tice . C. A. 4th Cir. Certiorari 
denied. Reported below: 622 F. 2d 583.

No. 80-5067. Scott  et  al . v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 80-5099. Silva  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 80-5108. Evela nd  v . Illinois . Sup. Ct. Ill. Certio-
rari denied.

No. 80-5142. Davi s v . Anderson , Warde n . C. A. 6th 
Cir. Certiorari denied.

No. 80-5162. Eigner  v . Harris , Secreta ry  of  Health  
and  Human  Services . C. A. 4th Cir. Certiorari denied. 
Reported below: 622 F. 2d 583.

No. 80-5176. Willi ams  v . Alaba ma . Sup. Ct. Ala. 
Certiorari denied. Reported below: 383 So. 2d 564.

No. 80-5190. Berardi  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 629 F. 2d 723.

No. 80-5199. Carmel  v . United  States  Parole  Commi s -
sion . C. A. 2d Cir. Certiorari denied.

No. 80-5200. Grif fin  v . Step hens on , Correc tional  Su -
perin tendent , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 622 F. 2d 583.

No. 80-5253. Keziah  v . North  Carolina . C. A. 4th 
Cir. Certiorari denied. Reported below: 622 F. 2d 584.
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No. 80-5349. Mauldin  v . Grant  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 303.

No. 80-5354. Welch  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 269 Ark. 208, 599 S. W. 2d 
717.

No. 80-5371. Noe  v . Mis si ss ippi . Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 384 So. 2d 1046.

No. 80-5380. Rodic  v . Thist ledo wn  Raci ng  Club  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 615 F. 
2d 736.

No. 80-5384. Woodard  v . Wachovia  Bank  & Trust  Co . 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
626 F. 2d 864.

No. 80-5400. Bembe r v . Conne cticut . App. Sess., 
Super. Ct. Conn. Certiorari denied.

No. 80-5402. Mc Queen  v . Stephenson  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 622 F. 2d 585 
and 626 F. 2d 862.

No. 80-5406. Johl  v. Perkins . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
74 App. Div. 2d 743, 424 N. Y. S. 2d 807.

No. 80-5407. Patt ers on  v . Mercer  et  al . C. A. 6th Cir. 
Certiorari denied.

No. 80-5408. Peters  v . Bank  of  America  National  
Trust  & Savings  Assn , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 628 F. 2d 1357.

No. 80-5412. Jones  v . Estelle , Correcti ons  Direc tor . 
C. A. 5th Cir. Certiorari denied. Reported below: 622 F. 
2d 124.
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No. 80-5435. Larrea  v . Smith , Correc tional  Superin -
tendent , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 633 F. 2d 204.

No. 80-5436. Rosen berg  v . United  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 633 F. 2d 208.

No. 80-5441. Groft  v . Huntingdon  County , Pennsy l -
vania , et  al . C. A. 3d Cir. Certiorari denied.

No. 80-5443. Mc Cray  v . Burrell . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 622 F. 2d 705.

No. 80-5459. Black  v . Dalsh eim , Correction al  Super -
intende nt . C. A. 2d Cir. Certiorari denied. Reported be-
low: 636 F. 2d 1200.

No. 80-5462. Benjami n  v . Howard , Correction al  Su -
peri ntendent , et  al . C. A. 3d Cir. Certiorari denied.

No. 80-5477. Wheeler  v . Davis , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 627 F. 2d 
1094.

No. 80-5507. Artw ay  v . Del  Tufo , Unite d  State s At -
torney , et  al . C. A. 3d Cir. Certiorari denied.

No. 80-5508. Sneed  v . Bress on , Acting  Chief , Privacy  
Acts  Branch , Records  Management  Div ., U. S. Dep t , of  
Justice , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 626 F. 2d 863.

No. 80-5519. Dugge r  et  al . v . Vandever  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 627 F. 2d 1089.

No. 80-5542. Mangru m v . Unite d State s . Ct. App. 
D. C. Certiorari denied. Reported below: 418 A. 2d 1071.

No. 80-5543. Christensen  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 628 F. 2d 1357.



998 OCTOBER TERM, 1980

November 17, 1980 449 U. S.

No. 80-5544. Guerr ier o v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 626 F. 2d 867.

No. 80-5553. Kaiser  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1095.

No. 80-5568. Ledesma  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 632 F. 2d 670.

No. 80-5579. Jackson  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 627 F. 2d 883.

No. 79-1834. Coca -Cola  Bottling  Compa ny  of  Mem -
phis  v. National  Labor  Relat ions  Board  et  al . ; and Coca - 
Cola  Bottl ing  Company  of  Memphi s v . Interna tional  
Broth erho od  of  Teams ters , Chauff eurs , Warehous eme n  
& Helpers  of  America , Local  Union  No . 1196. C. A. 6th 
Cir. Certiorari denied. Just ice  Blackmun  took no part in 
the consideration or decision of this petition. Reported 
below: 616 F. 2d 949 (first case); 615 F. 2d 1360 (second 
case).

No. 79-6341. Martin  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 376 So. 2d 300.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

Just ice  Stewart , dissenting.
The Louisiana jury that imposed the death penalty upon 

the petitioner found two aggravating circumstances: (1) the 
petitioner had knowingly created a risk of death or great 
bodily harm to more than one person; and (2) he had com-
mitted the offense in an especially heinous, atrocious, or cruel 
manner. 376 So. 2d 300, 311-312. In affirming the death 
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sentence, the Louisiana Supreme Court held that the jury had 
properly found the first aggravating circumstance. Id., at 
312. It then reasoned that since the jury had had the 
power to sentence the petitioner to death on the basis of a 
single aggravating circumstance, there was no need for it to 
review the correctness of the jury’s finding of the second 
aggravating circumstance. Ibid.

Under the state death penalty statute, however, while the 
jury was permitted to impose capital punishment where 
it found only a single aggravating circumstance, it was not 
required to do so. La. Code Crim. Proc. Ann., Art. 905.3 
(West Supp. 1980). The Louisiana court’s reasoning, there-
fore, ignores the possibility that some of the jurors may have 
voted for the death sentence because of the existence of the 
second aggravating circumstance alone, or that others may 
have voted for the death penalty only because of the existence 
of the two aggravating circumstances.

The jury’s verdict thus makes it impossible to determine 
whether some or all of the jurors may have relied on the 
existence of the second aggravating circumstance in reaching 
their decision to impose the sentence of death. Accordingly, 
I would grant the petition for certiorari, vacate the judgment 
of the Louisiana Supreme Court, and remand this case to 
that court for consideration of the validity of the jury’s 
finding of the second aggravating circumstance. Stromberg 
v. California, 283 U. S. 359, 368.

No. 79-6615. Drake  v . Zant , Warden . Super. Ct. Ga., 
Butts County; and

No. 79-6704. Westbr ook  v . Balkcom , Warden . Sup. 
Ct. Ga. Certiorari denied.

Just ice  Stevens , concurring.
After our decision in Godfrey n . Georgia, 446 U. S. 420, the 

Supreme Court of Georgia, in cases remanded by this Court 
for further consideration in light of Godfrey, decided to ad-
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here to its prior position that a death penalty imposed on the 
basis of a plurality of aggravating circumstances, each of 
which has been established by proof beyond a reasonable 
doubt, will not be set aside simply because one of those 
aggravating circumstances is vulnerable. See, e. g., Hamilton 
v. State, 246 Ga. 264, 271 S. E. 2d 173 (1980); Brooks v. 
State, 246 Ga. 262, 271 S. E. 2d 172 (1980); Collins v. State, 
246 Ga. 261, 271 S. E. 2d 352 (1980).*  Because the Georgia 
Supreme Court’s position is clear, and because I consider it 
consistent with this Court’s decisions, I think the Court has 
correctly decided to deny certiorari in both No. 79-6704 and 
No. 79-6615, even though similar cases were remanded to the 
Georgia Supreme Court for reconsideration immediately after 
we decided Godfrey.

Justice  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428

*In Brooks, the Georgia Supreme Court stated:
“Having reconsidered the facts of the present case as directed, this court 

now reaffirms on two, independent grounds, the appellant’s sentence of 
death for the murder of Carol Jeannine Galloway.

“First, in the present case, the jury’s verdict for the death sentence was 
predicated, not only on Code Ann. §27-2534.1 (b)(7), but also on Code 
Ann. § 27-2534.1 (b) (2) (the jury found, beyond a reasonable doubt, that 
the murder was committed during the appellant’s commission of a rape 
and an armed robbery).

" ‘Where two or more statutory aggravating circumstances are found by 
the jury, the failure of one circumstance does not so taint the proceedings 
as to invalidate the other aggravating circumstance found and the sentence 
of death based thereon.’ Gates v. State, 244 Ga. 587, 599 (261 SE 2d 349) 
(1979).

“Therefore, we reaffirm the appellant’s sentence of death on the ground 
that the jury’s finding of Code Ann. § 27-2534.1 (b) (2) was supported 
by legally sufficient evidence.” 246 Ga., at 263, 271 S. E. 2d, at 172-173. 
Justice Hill concurred only on the basis of the Gates rationale. Ibid.
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U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

Justice  Stew art , dissenting.
I would grant the petition for certiorari in No. 79-6615, va-

cate the judgment insofar as it approved the imposition of 
the death sentence, and remand the case for reconsideration. 
See Martin v. Louisiana, ante, p. 998 (Stew art , J., dissenting).

I would vacate the judgment of the Supreme Court of 
Georgia in No. 79-6704, insofar as it left undisturbed the 
death penalty, and remand the case to that court for further 
consideration in light of Godfrey N. Georgia, 446 U. S. 420 
(1980).

The sentence of death was imposed in No. 79-6704 upon the 
basis of the statutory aggravating circumstance involved in 
the Godfrey case (Ga. Code § 27-2534.1 (b)(7) (1978)), and 
an additional statutory aggravating circumstance. If, after 
Godfrey, the Supreme Court of Georgia should decide that 
the § (b)(7) aggravating circumstance could not constitu-
tionally justify the death sentence, Georgia law would pro-
hibit a further finding that the error was harmless simply 
because of the existence of the other aggravating circum-
stance. Under Georgia’s capital sentencing scheme, the trial 
court is the sentencing authority. Ga. Code §§ 27-2503 (b), 
27-2534.1 (b) (1978). In addition, the sentencer has the 
power to decline to impose the death penalty even if it finds 
that one or more statutory aggravating circumstances are pres-
ent in the case. See Fleming v. State, 240 Ga. 142, 146-147, 
240 S. E. 2d 37, 40-41 (1977); Hawes v. State, 240 Ga. 327, 
334-335, 240 S. E. 2d 833, 839 (1977). See also Gregg v. 
Georgia, 428 U. S. 153, 203. Thus, under Georgia’s capital 
punishment scheme, only the trial judge or jury can know 
and determine what to do when upon appellate review it has 
been concluded that a particular aggravating circumstance 
should not have been considered in sentencing the defendant 
to death.
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I had thought that it was on the basis of precisely this 
reasoning that the Court only months ago unanimously acted 
as it did with respect to four cases which were, in all relevant 
respects, indistinguishable from this one. See Davis v. 
Georgia, 446 U. S. 961; Collins v. Georgia, 446 U. S. 961; 
Baker n . Georgia, 446 U. S. 961; Hamilton v. Georgia, 446 
U. S. 961.

Justice  White , dissenting.
I dissent from the denial of certiorari in these cases. I 

would vacate the judgment in each case insofar as it affirmed 
the imposition of the death sentence and would remand for 
reconsideration in light of Godfrey v. Georgia, 446 U. S. 420 
(1980). The judgment in each case was entered prior to 
our decision in Godfrey. In each case, the jury found two 
statutory aggravating circumstances which permit imposition 
of the death penalty under Georgia law, one of which was 
that involved in Godfrey. In each case the Georgia Supreme 
Court sustained both circumstances in its mandatory review 
of the sentence.

We have remanded such cases before, and we should do so 
now. This would allow the Georgia Supreme Court in the 
first instance to determine whether the death penalty should 
be sustained without regard to the validity of the Godfrey 
circumstance. I would not make that determination here, as 
the Court is apparently doing; for I do not understand the 
Georgia cases cited by Justi ce  Stevens  to hold either that 
the Georgia Supreme Court is without power to set aside 
a death penalty if it sustains only one of the aggravating 
circumstances found by the jury or that, although the court 
has that power, it invariably will not disturb the death 
penalty in such situations. Of course, the Georgia Supreme 
Court could avoid any such question if on remand it found 
sufficient grounds to sustain the Godfrey aggravating 
circumstance.
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Nor do I believe that the Constitution requires the Georgia 
Supreme Court to vacate the sentences if it fails to sustain 
the Godfrey aggravating circumstance. The cases now be-
fore us involve only sentencing, not guilt or innocence, and 
there is no constitutional right to jury sentencing. The 
imposition of a death sentence, despite a failure to sustain 
all of the aggravating circumstances found by the jury, does 
not conflict with either Stromberg n . California, 283 U. S. 359 
(1931), or Street v. New York, 394 U. S. 576 (1969). The 
Georgia Supreme Court has held that under Georgia law it 
has the power to determine whether or not a death sentence 
should be imposed under these circumstances. As I see it, 
this does not violate the United States Constitution.

No. 80-5216. Scott  v . Florida . Sup. Ct. Fla.;
No. 80-5335. Jones  v . Miss iss ipp i. Sup. Ct. Miss.; and
Nd. 80-5495. Russ ell  v . Texas . Ct. Crim. App. Tex. 

Certiorari denied. Reported below: No. 80-5335, 381 So. 2d 
983; No. 80-5495, 598 S. W. 2d 238.

Just ice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 80-273. Hart  and  Mill er  Isla nds  Area  Environ -
mental  Group , Inc ., et  al . v . Unite d  States  Army  Corps  
of  Engineers  et  al . C. A. 4th Cir. Motions of Sierra Club 
et al. and Bair Island Investments, Inc., et al. for leave to file 
briefs as amici curiae granted. Certiorari denied. Just ice  
White  and Just ice  Blackmun  would grant certiorari. Re-
ported below: 621 F. 2d 1281.

No. 80-329. Smith  v . Mc Cray . C. A. 4th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 622 F. 2d 705.
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No. 80-201. Silver  Creek  Packing  Co . v . Marshall , 
Secreta ry  of  Labor . C. A. 9th Cir. Motion of Nisei Farm-
ers League for leave to file a brief as amicus curiae granted. 
Certiorari denied. Reported below: 615 F. 2d 848.

No. 80-488. Mass achusetts  v . Brant . Sup. Jud. Ct. 
Mass. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 380 
Mass. 876, 406 N. E. 2d 1021.

No. 80-506. Kaplan  v . Pointer  et  al . C. A. D. C. Cir. 
Motion of respondents for leave to proceed in forma pauperis 
granted. Certiorari denied.

No. 80-477. Ad  Hoc  ’78 et  al . v . Rouse  Philadelp hia , 
Inc ., et  al . Super. Ct. Pa. Motion of American Civil 
Liberties Foundation of Pennsylvania for leave to file a brief 
as amicus curiae granted. Certiorari denied. Reported be-
low: 275 Pa. Super. 54, 417 A. 2d 1248.

No. 80-5172. Cole  v . Stevens on , Correctional  Super -
inten dent , et  al . C. A. 4th Cir. Certiorari denied. Jus -
tice  Brennan , Justice  White , and Justi ce  Marsh all  
would grant certiorari. Reported below: 620 F. 2d 1055.

No. 80-5350. Fryberg  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Justi ce  White  and Justice  Blackmu n  
would grant certiorari. Reported below: 622 F. 2d 1010.

Rehearing Denied
No. 79-1530. Town  v . Reno , State  Attor ney  of  the  

Elevent h  Judicial  Circuit  of  Florida , et  al ., ante, p. 803;
No. 79-1889. Rivera  v . Oregon  State  Emplo yees  Assn , 

et  al ., ante, p. 803;
No. 79-6458. Johnso n v . City  of  Birmingham , Ala -

bama , ante, p. 846; and
No. 79-6506. Covino  v . Morris , Warden , et  al ., ante, p. 

847. Petitions for rehearing denied.
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No. 79-6585. Steve ns  v . Georgia , ante, p. 891;
No. 79-6785. Prater  v . Brown , ante, p. 862;
No. 80-5016. Key  v . Board  of  Voter  Registrati on  of  

Charles ton  County  et  al ., ante, p. 877;
No. 80-5029. Jaudon  v . Secretar y  of  Health  and  Hu -

man  Services , ante, p. 878;
No. 80-5082. Tilli  v . Capab ianc o  et  al ., ante, p. 880; 

and
No. 80-5177. Wade  v . Franklin  Strickl in  Land  Sur -

veyors , Inc ., ante, p. 883. Petitions for rehearing denied.

Novemb er  25, 1980

Miscellaneous Order
No. A-453. Missou ri  Kansas  Texas  Rail road  Co. v. 

Unite d  State s  et  al . The order heretofore entered by Jus -
tice  Powel l  on November 21, 1980, at 7 p. m., is vacated 
and the application for stay presented to Justice  Powe ll , 
and by him referred to the Court, is denied. The applica-
tion, filed November 22, 1980, at 12:05 p. m., for an order 
enjoining the effectiveness of the merger between Burlington 
Northern Inc. and St. Louis-San Francisco Railroad Co., is 
denied. Treating the application for a temporary stay as an 
application for stay of the judgment of the United States 
Court of Appeals for the Fifth Circuit pending the timely 
filing and disposition of a petition for writ of certiorari, the 
application for stay is denied. Justice  Marshall  took no 
part in the consideration or decision of this order.

Decem ber  1, 1980

Appeal Dismissed
No. 80-422. Temple  Univer si ty  of  the  Common -

we alth  Syste m of  Higher  Education  et  al . v . Pennsyl -
vania  Department  of  Public  Welfare  et  al . Appeal from 
Sup. Ct. Pa. dismissed for want of substantial federal ques-
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tion. Justice  Brennan  and Justi ce  Blackmun  would note 
probable jurisdiction and set case for oral argument. Re-
ported below: 490 Pa. 207, 415 A. 2d 413.

Miscellaneous Orders
No. A-409. Pfaff  et  al . v . Well s , Sherif f . Applica-

tion for enlargement from custody pending appeal, addressed 
to Justi ce  Marsh all  and referred to the Court, denied. 
Justi ce  Marsh all  took no part in the consideration or deci-
sion of this application.

No. A-426. Cuaron  et  al . v . Unite d  State s Court  of  
Appe als  for  the  Tenth  Circuit  et  al . Application for 
stay, addressed to The  Chief  Justice  and referred to the 
Court, denied. Justi ce  Marsh all  took no part in the con-
sideration or decision of this application.

No. D-171. In  re  Disbarm ent  of  Garcia . Disbarment 
entered. [For earlier order herein, see 444 U. S. 894.]

No. D-183. In  re  Dis barm ent  of  Barnes . Disbarment 
entered. [For earlier order herein, see 444 U. S. 1029.]

No. D-184. In  re  Disb arment  of  Cain . Disbarment 
entered. [For earlier order herein, see 444 U. S. 1042.]

No. D-187. In  re  Disbarme nt  of  Wolk . Disbarment 
entered. [For earlier order herein, see 446 U. S. 915.]

No. D-189. In  re  Disb arment  of  Mann . Disbarment 
entered. [For earlier order herein, see 446 U. S. 915.]

No. D-200. In  re  Disb arment  of  Mc Mahon . It is 
ordered that Joseph R. McMahon, of Miami, Fla., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.
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No. D-212. In  re  Disb arment  of  Gross . It is ordered 
that Nelson G. Gross, of Saddle River, N. J., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-213. In  re  Disb arment  of  Halverson . It is 
ordered that John Byron Halverson, of Yorba Linda, Cal., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of 
law in this Court.

No. 80, Orig. Colorado  v . New  Mexico  et  al . The 
amended answer to the bill of complaint is referred to the 
Special Master. [For earlier order herein, see, e. g., 441 U. S. 
902.]

No. 78-1577. Sears , Roebuc k  & Co. v. County  of  Los  
Angele s et  al . Ct. App. Cal., 2d App. Dist. [Certiorari 
granted, 444 U. S. 823.] Motion of petitioner for leave to 
file a supplemental brief after argument granted. Justice  
Stewar t  and Justice  Marshall  took no part in the con-
sideration or decision of this motion.

No. 79-1429. Americ an  Texti le  Manuf actur ers  Insti -
tute , Inc ., et  al . v . Marshall , Secretar y  of  Labor , et  al . 
C. A. D. C. Cir. [Certiorari granted, ante, p. 817.] Motion 
of American Iron & Steel Institute for leave to file a brief as 
amicus curiae granted.

No. 79-1944. J. Truet t  Payne  Co., Inc . v . Chrysle r  
Motors  Corp . C. A. 5th Cir. [Certiorari granted, ante, p. 
819.] Motion of Vanco Beverage, Inc., for leave to file a 
brief as amicus curiae granted.
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No. 79-6853. Webb  v . Webb . Sup. Ct. Ga. [Certiorari 
granted, ante, p. 819.] Motion of respondent for leave to 
proceed further herein in forma pauperis granted. Motion 
of J. Reese Franklin, Esquire, and W. S. Perry, Esquire, to 
withdraw as counsel for respondent granted. Motion of re-
spondent for appointment of counsel granted, and it is ordered 
that Manley F. Brown, Esquire, of Macon, Ga., be appointed 
to serve as counsel for respondent in this case.

No. 80-11. Merrion  et  al ., dba  Merrion  & Bayless , 
et  al . v. Jicarilla  Apache  Trib e  et  al . ; and

No. 80-15. Amoco  Production  Co . et  al . v . Jica rilla  
Apache  Tribe  et  al . C. A. 10th Cir. [Certiorari granted, 
ante, p. 820.] Motions of Mountain States Legal Founda-
tion, Salt River Project Agricultural Improvement and Power 
District et al., and Shell Oil Co. et al. for leave to file briefs as 
amici curiae granted. Motion of petitioners for divided argu-
ment granted. Request for additional time for oral argument 
denied. Justi ce  Stewart  took no part in the consideration 
or decision of these motions.

No. 80-54. ITT Gilf illan  v . Clayton ; and
No. 80-5049. Clayt on  v . International  Union , Unite d  

Automobil e , Aerosp ace  & Agric ult ural  Implem ent  Work -
ers  of  America , et  al . C. A. 9th Cir. [Certiorari granted, 
ante, p. 950.] Motion for appointment of counsel granted, 
and it is ordered that John T. McTernan, Esquire, of Los 
Angeles, Cal., be appointed to serve as counsel for Clifford 
E. Clayton in these cases. Just ice  Marshall  took no part 
in the consideration or decision of this motion.

No. 80-503. King , Chief , Fairfax  County  Police  De -
partment , et  al . v. Wallace  et  al . C. A. 4th Cir. Motion 
of respondents to consolidate this case with No. 79-6777, 
Steagdld v. United States [certiorari granted, ante, p. 819], 
denied.
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No. 80-532. Florida  Depa rtme nt  of  Health  and  Re -
habili tative  Servic es  et  al . v . Florida  Nursi ng  Home  
Ass n , et  al . C. A. 5th Cir. The Solicitor General is in-
vited to file a brief in this case expressing the views of the 
United States.

No. 80-781. International  Union  of  Electrical , Radio  
& Machine  Workers , AFD-CIO, CLC, et  al . v . Westi ng -
hous e  Electri c  Corp . C. A. 3d Cir. Motion of petitioners 
to expedite consideration of the petition for writ of certio-
rari denied. Justi ce  Stewart  and Just ice  Marshall  took 
no part in the consideration or decision of this motion.

No. 80-5574. In  re  Raines . Petition for writ of habeas 
corpus denied.

No. 80-5502. In  re  Johnson . Petition for writ of man- 
damus denied.

No. 80-738. In  re  Pennhur st  Paren ts -Staf f Assn . 
Petition for writ of mandamus and prohibition and other re-
lief denied. Justi ce  Marsh all  took no part in the consid-
eration or decision of this petition.

Probable Jurisdiction Noted
No. 80-251. Rostker , Direct or  of  Selective  Service  v . 

Goldberg  et  al . Appeal from D. C. E. D. Pa. Motion of 
Stacey Acker et al. for leave to intervene denied. Probable 
jurisdiction noted. Reported below: 509 F. Supp. 586.

Certiorari Granted
No. 80-242. Hidalg o , Secretar y  of  the  Navy  v . Nak - 

shia n . C. A. D. C. Cir. Certiorari granted. Reported be-
low: 202 U. S. App. D. C. 59, 628 F. 2d 59.

No 80-493. United  States  Department  of  Educat ion  
v. Seattle  Univers ity . C. A. 9th Cir. Certiorari granted. 
Reported below: 621 F. 2d 992.
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Certiorari Denied
No. 79-6806. Menzie s v . Estelle , Correc tions  Direc -

tor . C. A. 5th Cir. Certiorari denied.

No. 79-6846. Creach  v . Illinois . Sup. Ct. Ill. Certio-
rari denied. Reported below: 79 Ill. 2d 96, 402 N. E. 2d 228.

No. 80-25. Barry  v . Unite d  Stat es . C. A. D. C. Cir. 
Certiorari denied.

No. 80-50. Mc Donald  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 597 S. W. 2d 365.

No. 80-151. Altus  News pap ers , Inc ., dba  Altus  Times  
Democrat , et  al . v . Akin s . Sup. Ct. Okla. Certiorari 
denied. Reported below: 609 P. 2d 1263.

No. 80-167. Weight ing  v . Appell ate  Departm ent , Su -
pe rior  Court  of  Calif ornia , County  of  Alamed a  (Calif or -
nia , Real  Party  in  Interest ). Ct. App. Cal., 1st App. 
Dist. Certiorari denied.

No. 80-191. Carlson  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 617 F. 2d 518.

No. 80-221. Internat ional  Union  of  Elec tri cal , Radio  
& Machine  Workers , AFL-CIO, et  al . v . Equal  Employ -
ment  Opportun ity  Comm iss ion  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 631 F. 2d 81.

No. 80-222. Custe r  et  al . v . Unite d  States . Ct. Cl. 
Certiorari denied. Reported below: 224 Ct. Cl. 140, 622 
F. 2d 554.

No. 80-226. Jackson  v . Louisiana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 383 So. 2d 781.

No. 80-258. Sekaqua pt ewa  v . Mac Donald ; and
No. 80-265. Mac Donald  v . Sekaqua pt ewa . C. A. 9th 

Cir. Certiorari denied. Reported below: 619 F. 2d 801.
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No. 80-277. Callow  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 80-320. Coste llo  v . Board  of  Appeals  of  the  Town  
of  Concord . Ct. App. Mass. Certiorari denied. Reported 
below: 9 Mass. App. 477, 402 N. E. 2d 100.

No. 80-342. Wood  Walker  & Co. v. Marbury  Manage -
ment , Inc ., et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 629 F. 2d 705.

No. 80-358. Stricof  v . Stric of . Ct. App. Mich. Cer-
tiorari denied.

No. 80-366. Great  Lakes  International , Inc . v . Klutz -
nick , Secret ary  of  Commerce , et  al .; and

No. 80-549. Jackman  & Co. et  al . v . Great  Lakes  In -
ternational , Inc . C. A. 2d Cir. Certiorari denied. Re-
ported below: 633 F. 2d 203.

No. 80-372. Mitchell  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 154 Ga. App. 399; 268 S. E. 
2d 360.

No. 80-389. Coas tal  Petroleum  Co . v . Unite d  Stat es . 
Ct. Cl. Certiorari denied. Reported below: 207 Ct. Cl. 701, 
524 F. 2d 1206.

No. 80-390. Smith  v . Daws , Postm aste r , Miami , Flor -
ida . C. A. 5th Cir. Certiorari denied. Reported below: 
614 F. 2d 1069.

No. 80-393. Walls  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 624 F. 2d 1091.

No. 80-395. Minye  v . Univers ity  of  Michigan  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 624 F. 
2d 1100.

No. 80-398. Piambi no  et  al . v. Sylva  ET AL. C. A. 5th 
Cir. Certiorari denied. Reported below: 610 F. 2d 1306.
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No. 80-399. Confor te  et  ux. v. United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 624 F. 2d 869.

No. 80-400. Wenin ger  v . Unite d State s C. A. 10th 
Cir. Certiorari denied. Reported below: 624 F. 2d 163.

No. 80-412. Good  Hope  Refin eries , Inc . v . National  
Labor  Relations  Board . C. A. 5th Cir. Certiorari denied. 
Reported below: 620 F. 2d 57.

No. 80-423. Chism  v . Norfolk  & Western  Railway  
Co. Ct. App. Ohio, Cuyahoga County. Certiorari denied.

No. 80-449. In  re  Walter  Straus  & Son , Inc . C. A. 
5th Cir. Certiorari denied.

No. 80-450. Carney  et  ux . v . Ahmans on  Trust  Co . 
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 80-463. Dominion  Tool  & Die  Co ., Inc . v . National  
Labor  Relations  Board . C. A. 6th Cir. Certiorari denied. 
Reported below: 623 F. 2d 484.

No. 80-467. Holmes  v . Dis trict  of  Columbi a . Ct. App. 
D. C. Certiorari denied. Reported below: 418 A. 2d 142.

No. 80-468. Preces  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 378 So. 2d 77.

No. 80-481. Kalmanovitz  v . Securi ties  and  Exchan ge  
Commiss ion . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 203 U. S. App. D. C. 28, 629 F. 2d 62.

No. 80-489. Duzac  v . Unite d Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 622 F. 2d 911.

No. 80-491. Burles on  v . Howard . Ct. App. D. C. Cer-
tiorari denied.
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No. 80-501. Guti  et  al . v . Washingt on . Ct. App. 
Wash. Certiorari denied. Reported below: 25 Wash. App. 
1043.

No. 80-504. Laufg as  v . New  Jersey . Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 80-505. Arlingha us , Executrix  v . Rit enou r  et  al .
C. A. 2d Cir. Certiorari denied. Reported below: 622 F. 
2d 629.

No. 80-507. Rahin  et  ux . v . New  Jers ey . Super. Ct. 
N. J., App. Div. Certiorari denied.

No. 80-508. Nicolette  et  al . v . Bloch , U. S. Dis trict  
Judge , et  al . C. A. 3d Cir. Certiorari denied.

No. 80-509. Mongiello  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported be-
low: 76 App. Div. 2d 807, 429 N. Y. S. 2d 338.

No. 80-512. Baltim ore  County , Maryland  v . Raymond  
Internati onal  Builde rs , Inc ., et  al . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 45 Md. App. 247, 412 
A. 2d 1296.

No. 80-514. Local  Union  No . 137, Internatio nal  
Brotherhoo d  of  Teams ters , Chauf feu rs , Warehousem en  
& Helpers  of  America , et  al . v . Frito -Lay , Inc . C. A. 9th 
Cir. Certiorari denied. Reported below: 623 F. 2d 1354.

No. 80-517. Juneau  Squar e Corp , et  al . v . Firs t  Wis -
consin  National  Bank  of  Milw auke e et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 624 F. 2d 798.

No. 80-520. Jarvill  et  al . v . City  of  Eugene  et  al . 
Sup. Ct. Ore. Certiorari denied. Reported below: 289 Ore. 
157, 613 P. 2d 1.
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No. 80-522. Firs t  Amer ican  National  Bank  of  Nash -
ville  v. Scarbor o . C. A. 6th Cir. Certiorari denied. Re-
ported below: 619 F. 2d 621.

No. 80-524. Russ ell  et  al . v . Tennessee . Ct. Crim. 
App. Tenn. Certiorari denied.

No. 80-525. Busch mann  v . Unite d  New  York  Sandy  
Hook  Pilot s ’ Assn , et  al . Ct. App. N. Y. Certiorari de-
nied. Reported below: 50 N. Y. 2d 1041, 410 N. E. 2d 747.

No. 80-531. Schneide r  v . Bowe s et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 2d 193.

No. 80-534. Adler  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 50 N. Y. 2d 730, 409 N. E. 
2d 888.

No. 80-546. Studien gesel lsch aft  Kohle  m .b .H., Trust ee  
v. Eastman  Kodak  Co. C. A. 5th Cir. Certiorari denied. 
Reported below: 616 F. 2d 1315.

No. 80-555. Cota  v . County  of  Los Angeles  et  al . Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Reported below: 
105 Cal. App. 3d 282, 164 Cal. Rptr. 323.

No. 80-563. Premo  Pharmaceutical  Laboratories , Inc ., 
et  al . v. Eli  Lill y  & Co. C. A. 3d Cir. Certiorari denied. 
Reported below: 630 F. 2d 120.

No. 80-564. Duplanti s v . Louisiana . Sup. Ct. La. 
Certiorari denied. Reported below: 388 So. 2d 751.

No. 80-579. Carden  et  ux . v . Montana . C. A. 9th Cir. 
Certiorari denied. Reported below: 626 F. 2d 82.

No. 80-638. Seidman  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 636 F. 2d 1222.

No. 80-641. Kalman  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 634 F. 2d 619.
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No. 80-645. Burgin  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 621 F. 2d 1352.

No. 80-647. Pierce  et  al . v . NECA-IBEW Welfar e  
Trust  Fund . C. A. 6th Cir. Certiorari denied. Reported 
below: 620 F. 2d 589.

No. 80-656. Appling  County , Georgia , et  al . v . Munici -
pal  Electric  Authority  of  Georgia  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 621 F. 2d 1301.

No. 80-679. Delgad o  et  al . v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 615 F. 2d 294.

No. 80-687. Claflin  v . Claf lin . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 82 Ill. App. 3d 246, 402 
N. E. 2d 673.

No. 80-696. America n Transf er  & Storage  Co. v. 
Brown . Sup. Ct. Tex. Certiorari denied. Reported be-
low: 601 S. W. 2d 931.

No. 80-701. Thomp son  v . Unite d  Stat es  Depa rtme nt  
of  Justice , Drug  Enforcement  Administr ation . C. A. 
9th Cir. Certiorari denied. Reported below: 624 F. 2d 194.

No. 80-5011. Brow er  v . Unit ed  States ; and
No. 80-5023. Marino  v . Unite d  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 617 F. 2d 76.

No. 80-5048. Burbank  v . Warden , Illi nois  State  Peni -
tentiary , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 618 F. 2d 113.

No. 80-5143. Molinari o v . Louisi ana . Sup. Ct. La. 
Certiorari denied. Reported below: 384 So. 2d 759.

No. 80-5169. Brown  v . Wiscons in . Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 96 Wis. 2d 238, 291 N. W. 
2d 528.
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No. 80-5171. Hudson  v . Mis si ss ippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 382 So. 2d 479.

No. 80-5189. Klima s v . Wiscons in . Ct. App. Wis. 
Certiorari denied. Reported below: 94 Wis. 2d 288, 288 
N. W. 2d 157.

No. 80-5194. Turner  v . Young . C. A. 4th Cir. Certio-
rari denied. Reported below: 622 F. 2d 587.

No. 80-5279. Price  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 623 F. 2d 587.

No. 80-5305. Savage  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 50 N. Y. 2d 673, 409 
N. E. 2d 858.

No. 80-5325. Turpin  v . City  of  West  Haven . C. A. 2d 
Cir. Certiorari denied. Reported below: 619 F. 2d 196.

No. 80-5394. Woods  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 2d 195.

No. 80-5414. Ma Gee  v . United  States  Dis trict  Court  
for  the  Northern  Dis trict  of  Califo rnia  et  al . C. A. 
9th Cir. Certiorari denied.

No. 80-5417. Indorato  v . United  Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 628 F. 2d 711.

No. 80-5423. Ponti celli  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 622 F. 2d 985.

No. 80-5424. Smith  v . Shoemaker , Chief , Adult  Pro -
bation  Authority , et  al . C. A. 6th Cir. Certiorari denied.

No. 80-5425. Faris  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 624 F. 2d 1091.

No. 80-5426. Bast ian  v . Blackburn , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 620 F. 2d 297.



ORDERS 1017

449 U.S. December 1, 1980

No. 80-5430. Maple  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 80-5439. Middleton  v . Nels on . App. Ct. Ill., 1st 
Dist. Certiorari denied.

No. 80-5442. Fore  v . Virginia . Sup. Ct. Va. Certio-
rari denied. Reported below: 220 Va. 1007, 265 S. E. 2d 729.

No. 80-5444. Swee twi ne  v . Maryland . Ct. App. Md. 
Certiorari denied. Reported below: 288 Md. 199, 421 A. 2d 
60.

No. 80-5446. William s v . Marshall , Correctional  Su -
per intendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 628 F. 2d 934.

No. 80-5448. Evere tte  v . Stephenson . C. A. 4th Cir. 
Certiorari denied. Reported below: 626 F. 2d 860.

No. 80-5449. Henders on , aka  Collie r  v . Miss iss ipp i. 
Sup. Ct. Miss. Certiorari denied. Reported below: 387 So. 
2d 93.

No. 80-5450. Abu -Bakr  v . Rowe  et  al . C. A. 7th Cif. 
Certiorari denied. Reported below: 624 F. 2d 1107.

No. 80-5455. Jones  v . Estelle , Corre ction s Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 624 F. 
2d 1096.

No. 80-5458. Cavegn  v . Minnesot a . Sup. Ct. Minn. 
Certiorari denied. Reported below: 294 N. W. 2d 717.

No. 80-5460. Frankl in  v . Tenness ee . Sup. Ct. Tenn. 
Certiorari denied.

No. 80-5461. Willi ams , aka  Mthaw abu  v . Louisiana . 
Sup. Ct. La. Certiorari denied. Reported below: 385 So. 
2d 214.
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No. 80-5464. Mains  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 627 F. 2d 1093.

No. 80-5465. Nicken s v . White  et  al . C. A. 8th Cir.
Certiorari denied. Reported below: 622 F. 2d 967.

No. 80-5473. Guynn  v . Jeffer son  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 626 F. 2d 860.

No. 80-5476. Gornic k  v . Illinois  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 80-5479. Hunter  v . Ellis , Judge . Sup. Ct. Ore. 
Certiorari denied.

No. 80-5480. Alberti  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 
77 App. Div. 2d 602, 430 N. Y. S. 2d 6.

No. 80-5482. Stokel ey  et  al . v . Smith , Correc tional  
Superi ntendent , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 633 F. 2d 206.

No. 80-5487. Mill er  et  al . v . Jago , Correctional  Su -
peri ntendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 624 F. 2d 1100.

No. 80-5493. Le Vasse ur  v . Hawa ii . Int. Ct. App. Haw. 
Certiorari denied. Reported below: 1 Haw. App. 19 613 
P. 2d 1328.

No. 80-5496. Olive ncia  v . Campb ell  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 620 F. 2d 291.

No. 80-5497. Thomas  v . Cuyler  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 80-5501. Chest nut  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 51 N. Y 2d 14 409 
N. E. 2d 958.
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No. 80-5505. Wins tead  v . Rogers  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1095.

No. 80-5512. Dankert  v . Clerk , Super ior  Court , Cobb  
County , Georgia , et  al . C. A. 5th Cir. Certiorari denied.

No. 80-5513. Mc Neal  v . Bordenkirche r , Warden . 
Sup. Ct. App. W. Va. Certiorari denied.

No. 80-5515. Peters on  v . Peterso n . Sup. Ct. Minn. 
Certiorari denied.

No. 80-5521. Bradley  v . New  York . App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported be-
low: 76 App. Div. 2d 939, 429 N. Y. S. 2d 48.

No. 80-5532. Mahl  v . Board  of  Trustees  of  Fire  
Fighters  Pensi on  and  Relief  Fund  for  the  City  of  New  
Orleans . C. A. 5th Cir. Certiorari denied. Reported be-
low: 625 F. 2d 1015.

No. 80-5536. Heseli us  v . Calif orni a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 80-5537. Jones  v . Civiletti , Attorney  General , 
et  al . C. A. 4th Cir. Certiorari denied.

No. 80-5539. Grinan  v . Giegold . C. A. 3d Cir. Certio-
rari denied.

No. 80-5541. Wright  v . Zahradn ick , Warden . C. A. 
4th Cir. Certiorari denied. Reported below: 609 F. 2d 513.

No. 80-5545. Harris  v . Openhaus  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 80-5546. Martine z v . Romer o . C. A. 10th Cir. 
Certiorari denied. Reported below: 626 F. 2d 807.

No. 80-5549. Andrews  v . Robert son , Warden , et  al . 
C. A. 10th Cir. Certiorari denied.
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No. 80-5550. Sheha deh  v . Green  Hotels , Inc ., et  al . 
Ct. App. D. C. Certiorari denied.

No. 80-5552. Woodward  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied.

No. 80-5558. Gardne r  v . Mis souri . Ct. App. Mo., South-
ern Dist. Certiorari denied. Reported below: 600 S. W. 2d 
614.

No. 80-5559. Bree st  v . Perrin , Warden . C. A. 1st Cir. 
Certiorari denied. Reported below: 624 F. 2d 1112.

No. 80-5583. Porres  de  Rico  v . Immigration  and  Nat -
uraliz ation  Service . C. A. 9th Cir. Certiorari denied. Re-
ported below: 628 F. 2d 1357.

No. 80-5592. Will iams  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 80-5593. Uribe  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 208.

No. 80-5594. Pelcz arsk i v . Southeaster n Bank  & 
Trust  Co. et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 627 F. 2d 1087.

No. 80-5607. Stone  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 472 F. 2d 909.

No. 80-5611. Will iams  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 626 F. 2d 697.

No. 80-5614. Smith  v . Keohane , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 80-5619. Reed  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 625 F. 2d 1013.

No. 80-5621. Black  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 633 F. 2d 218.
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No. 80-5628. Crowhurst  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 629 F. 2d 1297.

No. 80-5630. Acevedo  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 627 F. 2d 68.

No. 80-5642. Rada -Solano  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 625 F. 2d 577.

No. 80-5649. Anderson  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 627 F. 2d 161.

No. 80-5655. Mc Cray  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 620 F. 2d 299.

No. 79-1385. Duval  County  Ranch  Co ., Inc ., et  al . v . 
Sparks  et  al ., dba  Sidney  A. Sparks , Truste e . C. A. 5th 
Cir. Certiorari denied. Justi ce  Marshall  took no part in 
the consideration or decision of this petition. Reported be-
low 604 F. 2d 976.

No. 80-311. Arthur  Anders en  & Co. v. Unite d  State s  
et  al . C. A. 1st Cir. Certiorari denied. Justice  Mar -
shall  took no part in the consideration or decision of this 
petition. Reported below: 623 F. 2d 720.

No. 80-346. Virginia  et  al . v . Unite d -States . C. A. 4th 
Cir. Certiorari denied. Justice  Marsh all  took no part in 
the consideration or decision of this petition. Reported be-
low: 620 F. 2d 1018.

No. 80-378. Chrysl er  Corp . v . United  Stat es  Environ -
mental  Prote ction  Agency  et  al . C. A. D. C. Cir. Cer-
tiorari denied. Justi ce  Marsh all  took no part in the con-
sideration or decision of this petition. Reported below: 203 
U. S. App. D. C. 283, 631 F. 2d 865.

No. 79-2032. Starli ng  v . Beard  et  al . C. A. 5th Cir. 
Certiorari denied. Justice  Stewar t  would grant certiorari. 
Reported below: 613 F. 2d 312.
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No. 80-435. Valtek , Inc ., et  al . v . Control  Comp o -
nents , Inc ., et  al . C. A. 5th Cir. Motion of Patent Law 
Association of Chicago for leave to file a brief as amicus 
curiae granted. Certiorari denied. Reported below: 609 F. 
2d 763 and 616 F. 2d 892.

No. 80-511. General  Electric  Co . v . Curtis s -Wright  
Corp . C. A. 3d Cir. Certiorari denied. Just ice  Stewart  
took no part in the consideration or decision of this petition. 
Reported below: 624 F. 2d 1089.

No. 80-554. Cohn  et  al . v . National  Broadcas tin g  Co., 
Inc ., et  al . Ct. App. N. Y. Certiorari denied. Just ice  
Stew art  took no part in the consideration or decision of this 
petition. Reported below: 50 N. Y. 2d 885, 408 N. E. 2d 672.

No. 80-519. Nelso n Oil  Co., Inc . v . Shell  Oil  Co. 
Temp. Emerg. Ct. App. Motion of Independent Terminal 
Operators Association for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 627 F. 2d 228.

No. 80-556. Central  Liquor  Co. et  al . v . Unite d  Stat es . 
C. A. 10th Cir. Certiorari denied. Justice  White  dissents 
from the denial of certiorari because the judgment below is in 
conflict with the judgments of other Courts of Appeals. 
E. g., United States v. Alessi, 536 F. 2d 978 (CA2 1976), and 
United States v. Griffin, 617 F. 2d 1342 (CA9 1980). Re-
ported below: 628 F. 2d 1264.

No. 80-561. Control  Data  Corp . v . Potter  Instru ment  
Co. C. A. 4th Cir. Certiorari denied. Justi ce  White  dis-
sents from the denial of certiorari because the judgment below 
is in conflict with the judgments of other Courts of Appeals. 
E. g., Martinez v. Trainor, 556 F. 2d 818, 821 (CA7 1977); 
Jusino v. Morales & Tio, 139 F. 2d 946 (CAI 1944); Virginia 
Land Co. v. Miami Shipbuilding Corp., 201 F. 2d 506 (CA5 
1953).
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No. 80-543. New  York  v . Howa rd . Ct. App. N. Y. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 50 N. Y. 2d 
583, 408 N. E. 2d 908.

No. 80-5134. Gormley  v . Direc tor , Connectic ut  State  
Depa rtme nt  of  Adult  Probation , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 632 F. 2d 938.

Justice  White , dissenting.
Under Connecticut law, a person is guilty of a misdemeanor 

when “with intent to harass, annoy or alarm another person, 
he makes a telephone call, whether or not a conversation 
ensues, in a manner likely to cause annoyance or alarm.” 
Conn. Gen. Stat. § 53a-183 (a) (3) (1975 rev.). Petitioner 
was convicted of violating this statute after she made a tele-
phone call to a woman with whom she had some personal 
quarrel. Following an unsuccessful direct appeal in the state 
courts,1 petitioner brought a federal habeas corpus action ar-
guing that under the First and Fourteenth Amendments the 
statute was unconstitutionally overbroad. The Court of Ap-
peals for the Second Circuit found no constitutional infirmity. 
The petition for certiorari challenges that judgment.

To be sure, a State has a valid interest in protecting its 
citizens against unwarranted invasions of privacy. Rowan v. 
Post Office Department, 397 U. S. 728 (1970). See generally 
Note, Give Me a Home Where No Salesmen Phone: Tele-
phone Solicitation and the First Amendment, 7 Hastings 
Const. L. Q. 129 (1979). This is especially true when unpro-
tected speech, such as obscenity or threats of physical violence, 
is involved. But it is equally clear that a State may not 
pursue these interests by unduly infringing on what would 

1 On direct appeal in the state courts, the First Amendment argument 
presented here was raised in and rejected by the Appellate Session of the 
Superior Court, State v. Anonymous, 34 Conn. Supp. 689, 389 A. 2d 1270, 
appeal denied, 174 Conn. 803, 382 A. 2d 1332 (1978).
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otherwise be protected speech. It is therefore critical to 
recall that speech may be “annoying” without losing its First 
Amendment protection2 and that the Connecticut statute on 
its face criminalizes any telephone call that annoys and was 
intended to do so. It is not difficult to imagine various 
clearly protected telephone communications that would fall 
within the ban of the Connecticut statute.3 As such it is 
fairly arguable that the statute is substantially overbroad 
and hence unconstitutional. Lewis v. New Orleans, 415 U. S. 
130 (1974); Gooding v. Wilson, 405 U. S. 518 (1972).4

Beyond the obvious tension between our prior cases and 
the judgment below is the difference in opinion among those 
courts that have considered constitutional challenges to simi-
lar state statutes. Contrary to the decision reached by the 

2 Norwell v. Cincinnati, 414 U. S. 14 (1973); Coates v. Cincinnati, 402 
U. S. 611, 615-616 (1971). See Terminiello v. Chicago, 337 U. S 1 
(1949).

3 For example, the Supreme Court of Illinois found that a similar 
statute risked criminal prosecution for a variety of situations involving 
protected speech.
“Conceivably, this section could make criminal a single telephone call 
made by a consumer who wishes to express his dissatisfaction over the 
performance of a product or service; a call by a businessman disturbed 
with another’s failure to perform a contractual obligation; by an irate 
citizen, perturbed with the state of public affairs, who desires to express 
his opinion to a public official; or by an individual bickering over family 
matters.” People v. Klick, 66 Ill. 2d 269, 274, 362 N. E. 2d 329, 331-332 
(1977).

4 Given that the overbreadth may be substantial, petitioner has standing 
to raise the First Amendment claim even if the words she used were 
unprotected threats of violence. Broadrick n . Oklahoma, 413 U. S. 601 
(1973). Furthermore, the case was submitted to the jury under an in-
struction which would have permitted a conviction if petitioner was found 
to have made either an annoying or threatening call with the requisite 
intent. The general verdict did not reveal on what ground the conviction 
rested. Even assuming that the facts could have supported a guilty 
verdict based on petitioner’s unprotected speech, petitioner may have been 
convicted for making a merely annoying communication.
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Court of Appeals in this case, state appellate courts have 
invalidated substantially equivalent provisions as being 
unconstitutionally overbroad. People v. Klick, 66 Ill. 2d 269, 
362 N. E. 2d 329 (1977) (invalidating statute making it a 
crime for anyone who “[w]ith intent to annoy another, makes 
a telephone call, whether or not conversation thereby ensues”); 
State v. Dronso, 90 Wis. 2d 149, 279 N. W. 2d 710 (Ct. 
App. 1979) (same). Another court has invalidated a like 
statute on the grounds that it was unconstitutionally vague. 
State v. Blair, 287 Ore. 519, 601 P. 2d 766 (1979) (statute 
made it a crime to communicate by telephone “in a manner 
likely to cause annoyance or alarm” to the receiver). On the 
other hand, various state courts, like the Connecticut court 
in this case, have rejected overbreadth challenges to telephone 
harassment statutes. See, e. g., State v. Elder, 382 So. 2d 687 
(Fla. 1980) (statute prohibiting a person from making a tele-
phone call “whether or not conversation ensues, without dis-
closing his identity and with intent to annoy, abuse, threaten, 
or harass any person at the called number”); Constantino v. 
State, 243 Ga. 595, 255 S. E. 2d 710 (1979) (prohibiting 
repeated telephoning “for the purpose of annoying, harassing 
or molesting another or his family”). See generally United 
States v. Lampley, 573 F. 2d 783 (CA3 1978); People n . 
Smith, 89 Mise. 2d 789, 392 N. Y. S. 2d 968 (1977). The 
above cases demonstrate that the state courts are not in 
agreement concerning application of First Amendment prin-
ciples in this area of the law.

The foregoing suggests that even if the Court is of the view 
that the judgment below is correct, there is sufficient rea-
son to grant certiorari and issue a judgment to this effect. 
Accordingly, I dissent.

No. 80-5463. Marti n -Trigona  v . Gouletas  et  al . C. A. 
7th Cir. Certiorari denied. Justice  Stevens  took no part 
in the consideration or decision of this petition. Reported 
below: 634 F. 2d 354.
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Rehearing Denied
No. 79-1410. Dupart  et  al . v . Louisi ana , ante, p. 820;
No. 79-1704. Grci ch  v . Jogoda  et  al ., ante, p. 823;
No. 79-1732. Hilt on , aka  Milto n , et  al . v . United  

States , ante, p. 887;
No. 79-1737. Ogle  v . United  States , ante, p. 825;
No. 79-1804. Garcia -Jaramillo  v . Immigr ation  and  Nat -

uralization  Service , ante, p. 828;
No. 79-1815. Salob  v . Ambach , Commis sion er  of  Edu -

cation  of  New  York , et  al ., ante, p. 829;
No. 79-1836. Fowl er  et  ux . v . General  Develop ment  

Corp ., ante, p. 830;
No. 79-1863. Harpe r  et  al . v . United  States , ante, p. 

887;
No. 79-1876. Blake  et  ux . v . Commi ssione r  of  Inter -

nal  Revenue , ante, p. 832;
No. 79-1902. Rosenbaum  v . Commi ss ioner  of  Internal  

Reve nue , ante, p. 833;
No. 79-1934. Daniels  v . Southern  Calif ornia  Rapid

Transit  Distr ict  et  al ., ante, p. 835;
No. 79-1961. Bearce , Admini strator , et  al . v . United  

States , ante, p. 837;
No. 79-1965. Count y  of  Los  Angeles  et  al . v . Mar -

shall , Secret ary  of  Labor , et  al ., ante, p. 837;
No. 79-1992. La Velle  v . Worke rs ’ Compensation  Ap-

peals  Board  of  Calif ornia  et  al ., ante, p. 840;
No. 79-2057. Powell  v . Nigro , ante, p. 843;
No. 79-2058. Silvernail  v . Wash ingto n , ante, p. 843;
No. 79-2071. Scott  v . Unite d  Stat es , ante, p. 843;
No. 79-6610. Priester  v . Banker ’s Trust  of  South  

Carol ina , Admin istra tor , et  al ., ante, p. 892;
No. 79-6619. Aldridge  v . Flori da , ante, p. 891; and
No. 79-6650. Skidm ore  v . Cons olida ted  Rail  Corp .

et  al ., ante, p. 854. Petitions for rehearing denied.
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No. 79-6664. Alford  v . Central  Intelligen ce  Agency  
ante, p. 854; ’

No. 79-6681. Morton  v . Stynchco mbe , Sheriff  et  al  
ante, p. 855;

No. 79-6690. Rosado  et  al . v . Civi letti , Attorney  Gen -
eral , et  AL., ante, p. 856;

No. 79-6711. Thiess  v . Franklin  Square  Hospi tal
Inc ., et  al ., ante, p. 857; ’

No. 79-6757. Rucker  v . Fickas  et  al ., ante, p. 860;
No. 79-6772. Clugs ton  et  al . v . Michi gan  et  al .’ ante 

p. 861; ’ '
No. 79-6818. Smith  v . Assig nment  Off ice  of  Mont -

gomer y  County  Circui t  Court  et  al ., ante, p. 864;
No. 79-6826. Preje an  v . Louis iana , ante, p. 891;
No. 79-6831. Hunte r  v . Wainw right , Secreta ry , De -

partme nt  of  Offe nder  Rehabilitation  of  Florida  ante 
p. 865; ’ ’

No. 79-6861. Maratty  v . Kentucky , ante, p. 866;
No. 80-1. Green  v . Bartholomew  et  al ., ante, p. 868;
No. 80-32. Hynning  v . Du Fief  Mort gag e , Inc  et  11 

ante, p. 802; ’ 7
No. 80-44. Dual  Manufacturing  & Enginee ring , Inc ., 

et  al . v. Burri s  Indus tries , Inc ., et  al ., ante, p. 870;
No. 80-163. In  re  Chestnutt  Management  Corp  ante 

p. 816; ’’ ’
No 80-211. Johnston  v . United  State s et  al , ante 

p. 876;
No. 80-5050. Johns  v . Nanaw ale  Communit y  Assn  

et  al ., ante, p. 921;
No. 80-5051. Newbold  v . United  States  Posta l  Servic e  

et  al ., ante, p. 878;
No. 80-5053. Quinones  v . Texas , ante, p. 893; and 

8°;5173- Cb AY’ Adminis trat or  v . Hall  et  al ., ante 
p. yi4. Petitions for rehearing denied.



1028 OCTOBER TERM, 1980

December 1, 5, 8, 1980 449U.S.

No. 80-5220. DiSilvestro  v . United  Stat es , ante, p. 903. 
Petition for rehearing denied.

No. 5, Orig. United  States  v . Calif orni a , 447 U. S. 1. 
Petition for rehearing denied. Justice  Marshall  took no 
part in the consideration or decision of this petition.

No. 79-1396. International  Busines s  Machines  Corp . 
v. Greyhound  Compute r  Corp ., 446 U. S. 929; and

No. 70-1397. International  Busi ness  Machi nes  Corp . 
v. Greyhound  Compute r  Corp ., 446 U. S. 916. Motion for 
leave to file petition for rehearing denied. Justi ce  Mar -
shal l , Justi ce  Blackmun , and Just ice  Stevens  took no 
part in the consideration or decision of this motion.

No. 79-1722. Pitsenberger  v . Pits enber ger , ante, p. 807. 
Motion of appellant for leave to proceed further herein in 
forma pauperis granted. Petition for rehearing denied.

No. 79-2044. National  Coalition  for  Public  Educa -
tion  and  Relig ious  Liber ty  et  al . v . Hufs tedler , Secre -
tary  of  Educati on , et  al ., ante, p. 808. Petition for rehear-
ing denied. Justice  Blackmu n  dissents. Just ice  Stew art  
took no part in the consideration or decision of this petition.

Decembe r  5, 1980

Dismissal Under Rule 53
No. 80-559. Vanderw ater  v . Lopez . C. A. 7th Cir. 

Certiorari dismissed under this Court’s Rule 53. Reported 
below: 620 F. 2d 1229.

Decembe r  8, 1980
Appeals Dismissed

No. 80-176. Dana  Corp , et  al . v . Calif ornia  et  al . ; and
No. 80-177. Contig nitron  Co . v . Calif ornia  et  al . Ap-

peals from Ct. App. Cal., 2d App. Dist., dismissed for want 
of substantial federal question. Reported below: 103 Cal. 
App. 3d 424, 162 Cal. Rptr. 875.



ORDERS 1029

449U.S. December 8, 1980

No. 80-551. Butcher  v . Super ior  Court  of  Los  Angeles  
County  (Hennefer  et  al ., Real  Parties  in  Interest ). Ap-
peal from Ct. App. Cal., 2d App. Dist., dismissed for want of 
substantial federal question.

No. 80-662. Sullivan  v . Kaiser  Engi nee rs , Inc ., et  al . 
Appeal from Sup. Ct. Ohio dismissed for want of substantial 
federal question. Reported below: 62 Ohio St 2d 304 405 
N. E. 2d 302.

No. 80-552. Califor nia  Manufacturers  Assn , et  al . v . 
Industrial  Welfare  Commis sion  of  Califor nia  et  al . Ap-
peal from Sup. Ct. Cal. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below 
27 Cal. 3d 690, 613 P. 2d 579.

No. 80-591. Valad  Elect ric  Heating  Corp . v . Ted  R. 
Brown  & Ass ociates , Inc ., et  al . Appeal from Sup. Ct. 
Utah dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 618 P. 2d 1004.

No. 80-5451. Reed  v . Del  Chemi cal  Corp . Appeal from 
Ct. App. Ore. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 44 Ore. 
App. 79, 605 P. 2d 759.

Certiorari Granted—Reversed and Remanded. (See No. 79- 
2040, ante, p. 86.)

Miscellaneous Orders
No. A-397. Lead  Indus tries  Assn ., Inc ., et  al . v . Mar -

sha ll , Secret ary  of  Labor , et  al . ; and
No. A—404. Nation al  Assoc iati on  of  Recycling  Indus -

tries , Inc . v. Marsh all , Secretary  of  Labor , et  al . The 
requests of applicants, Lead Industries Association, Inc., and
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National Association of Recycling Industries, Inc., for a stay 
of the Occupational Safety and Health Administration’s 
final standard for occupational exposure to lead, 29 CFR 
§ 1910.1025 (1979), and of the decision of the United States 
Court of Appeals for the District of Columbia Circuit sustain-
ing in part and remanding in part that standard, 208 U. S. 
App. D. C. 60, 647 F. 2d 1189, are granted in the following re-
spects, pending the filing and disposition of petitions for 
certiorari.

It is ordered the the following portions of 29 CFR 
§ 1910.1025 (1979) are stayed:

(1) Sections 1910.1025 (e)(1), (4), (5), (6), which provide 
for compliance by engineering and work practice controls.

(2) Section 1910.1025 (e)(3), which governs written com-
pliance programs, except for paragraph (F).

(3) Section 1910.1025 (f)(2)(ii), which relates to the use 
of respirators in situations in which engineering and work 
practice controls are not sufficient. During the period of this 
stay, employers shall provide a powered, air-purifying respira-
tor in lieu of the respirator specified in Table II of (f)(2)(i) 
when the physical characteristics of the employee are such 
that the respirators specified in Table II are inadequate for 
his or her protection. All other sections of the regulation 
that refer to paragraph (f) shall incorporate only those por-
tions of (f) not stayed herein.

(4) Section 1910.1025 (i), governing hygiene facilities and 
practices, to the extent that it requires the construction of 
new facilities or substantial renovation of existing facilities.

(5) Sections 1910.1025 (j)(2) and (j)(3)(ii)(D) insofar 
as they require biological monitoring and medical examina-
tion for zinc protoporphyrin; and § 1910.1025 (j)(3)(iii), 
which requires a multiple physician review mechanism.

(6) Section 1910.1025 (m), dealing with signs.
(7) Section 1910.1025 (r), startup dates, to the extent that 

its obligations are inconsistent with the substantive require-
ments of this order.
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t, Th® t0 Stay the aPPIication all other sections of 
e standard not specifically stayed by this order is denied.

e motion to stay the judgment and order of the Court 
o Appeals is granted insofar as the judgment and order re-
quire action inconsistent with the stay hereby entered, 
dented Tn'011 *° the judgment and order * 
denied, including the motion to stay the administrative pro- 
ceedmgs ordered by the Court of Appeals.

Justice  Powell  took no part in the consideration or 
decision of these applications.

No A-458. Daws on  v . Holguin  et  al . 6th Jud. Dist. 
U„ Grant County, N. M. Application for stay of proceed- 
i gs, addressed to Just ice  Powel l  and referred to the Court 
denied.

No. 79-1252. Califor nia  et  al . v . Sierra  Club  et  al .- 
ana *

No. 79-1502. Kern  County  Water  Agency  et  al  v

[Certiorari granted,' 
t^’to i M °f the Solicitor General fOT additional 
^Ldft n “d f°r divided argument «d, a"d 

that purpoto ““ the federal resPondents

Ma *yland  et  al ' l <*™iana . Motion of 
tte Solicitor General and cross-motion of Louisiana for di-
vided argument granted. Requests for additional time for 
uto, argU“e“t,granted> and a total of one hour and forty min-
utes allotted for oral argument. [For earlier order herein 
see, e. g„ ante, p. 812.] ’

No. 79-1890. Andrus , Secretar y  of  the  Interior , et  al  
v. Alask a  et  al .; and

No. 79-1904. Kenai  Peninsula  Borough  v Alaska  
^-ari granted,

Motion of the Solicitor General for divided argument granted.
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No. 79-1944. J. Truet t  Payne  Co ., Inc . v . Chrysle r  
Motors  Corp . C. A. 5th Cir. [Certiorari granted, ante, p. 
819.] Motion of Ricky Hasbrouck et al. for leave to file a 
brief as amici curiae granted.

No. 79-2006. Barrent ine  et  al . v . Arkan sas -Best  
Freig ht  Syste m , Inc ., et  al . C. A. 8th Cir. [Certiorari 
granted, ante, p. 819.] Motion of American Federation of 
Labor and Congress of Industrial Organizations for leave to 
file a brief as amicus curiae granted.

No. 79-6423. Lassi ter  v . Department  of  Social  Serv -
ices  of  Durham  County . Ct. App. N. C. [Certiorari 
granted, ante, p. 819.] Motion of North Carolina Civil Lib-
erties Union for leave to file a brief as amicus curiae granted.

No. 79-6624. Rosa les -Lopez  v . Unite d Stat es . C. A. 
9th Cir. [Certiorari granted, ante, p. 819.] Motion of the 
Solicitor General to permit George W. Jones, Esquire, to pre-
sent oral argument pro hac vice granted.

No. 79-6853. Webb  v . Webb . Sup. Ct. Ga. [Certiorari 
granted, ante, p. 819.] Motion of National Center on Women 
and Family Law, Inc., et al. for leave to file a brief as amici 
curiae granted.

No. 80-11. Merrion  et  al ., dba  Merrion  & Bayless , 
et  al . v. Jicarilla  Apache  Tribe  et  al .; and

No. 80-15. Amoco  Production  Co . et  al . v . Jicarilla  
Apache  Tribe  et  al . C. A. 10th Cir. [Certiorari granted, 
ante, p. 820.] Motion of the Solicitor General for divided ar-
gument on behalf of respondents granted. Justi ce  Stew art  
took no part in the consideration or decision of this motion.

No. 80-5617. In  re  Reliford . Petition for writ of man-
damus denied.
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Probable Jurisdiction Noted
No. 80-581. Commonwealth  Edison  Co . et  al . v . Mon -

tana  et  al  Appeal from Sup. a. Mont. Probable juris-
diction noted. Case set for oral argument in tandem with 
consolidated cases No. 80-11, Merrion et al, dba Merrion & 
Hayless, et al. v. Jicarilla Apache Tribe et al., and No 80-15 
Amoco Production Co. et al. v. Jicarilla Apache Tribe et al’, 
supra. The Solicitor General is invited to file a brief in this 
case expressing the views of the United States. Reported be-
low: — Mont. —, 615 P. 2d 847

Certiorari Granted
No. 80-264. Staats , Compt rol ler  General  of  the  

United  States , et  al . v . Bristol  Laborat ories  Divis ion  of  
Bristoi ^Myers  Co . C. A. 2d Cir. Certiorari granted. Jus -
tice  Stewar t  took no part in the consideration or decision of 
this petition. Reported below: 620 F. 2d 17.

No. 80-590. Gulf  Off shore  Co ., a  divi sion  of  Pool  Co  
Mobil  Oil  Corp , et  al . Ct. Civ. App. Tex., 14th Sup. Jud. 

Dist Certiorari granted. Justi ce  Stew art  took no part 
m the consideration or decision of this petition. Reported 
below: 594 S. W. 2d 496.

No. 80-420. 
tiorari granted. 
N. E. 2d 15.

Flynt  et  al . v . Ohio . Sup. Ct. Ohio. Cer-
Reported below: 63 Ohio St. 2d 132, 407

^ULF Oil  Co . et  al . v . Bernard  et  al . C. A 
5th Cir. Certiorari granted limited to Question 1 presented 
by the petition. Reported below: 619 F. 2d 459.

Cert'^ Denied- aIso Nos- 80-552, 80-591, and 80- 
5451, supra.)

„ Fedee al  Insuran ce  Co. V. Solo  Cup  Co .
vi™ Certl0rari denied. Reported below: 619 F. 
1178.
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No. 80-252. Texas  A & M Univers ity  et  al . v . Gay  Stu -
dent  Servic es  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 612 F. 2d 160.

No. 80-331. Hicks  et  ux . v . Commi ss ioner  of  Internal  
Revenue . C. A. 5th Cir. Certiorari denied. Reported be-
low: 614 F. 2d 1295.

No. 80-379. Johnson  v . United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 200 U. S. App. D. C. 240, 
627 F. 2d 293.

No. 80-404. Unit ed  States  Fidel ity  & Guaran ty  Co. v. 
Henderson  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 620 F. 2d 530.

No. 80-494. Rivcom  Corp . v . Agricultural  Labor  Rela -
tions  Board  et  al . Sup. Ct. Cal. Certiorari denied.

No. 80-510. Singh  et  al . v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 628 F. 2d 758.

No. 80-533. La  Corbi ere  v . San  Dieg o  State  Univers ity  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
622 F. 2d 594.

No. 80-550. Honolulu  Sporti ng  Goods  Co ., Ltd ., a  di -
vision  of  Zale  Corp . v . National  Labor  Relatio ns  Board . 
C. A. 9th Cir. Certiorari denied. Reported below: 620 F. 
2d 310.

No. 80-558. Weingarden  v . United  States ;
No. 80-632. Golden  v . Unite d  State s ; and
No. 80-682. Tape rt  v . Unit ed  Stat es . C. A. 6th Cir. 

Certiorari denied. Reported below: 625 F. 2d 111.

No. 80-560. San  Joaqui n  Nisei  Farmers  Leag ue  et  al . v . 
Industrial  Welf are  Comm iss ion  of  Califor nia  et  al . 
Sup. Ct. Cal. Certiorari denied. Reported below: 27 Cal. 
3d 690, 613 P. 2d 579.
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No. 80-562. Hatam i v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 80-566. Chavis  et  al . v . North  Carolina . Ct. App. 
N. C. Certiorari denied. Reported below: 45 N C Add  
438, 263 S. E. 2d 356.

No. 80-567. Perea  v . Stout  et  al . Ct. App. N. M. Cer-
tiorari denied. Reported below: 94 N. M. 595 613 P 2d 
1034.

No. 80-572. Sambs  v . City  of  Brookf ield . Sup. Ct. Wis. 
Certiorari denied. Reported below: 97 Wis. 2d 356 293 
N. W. 2d 504.

No. 80-575. Thompson  v . National  Railro ad  Passenge r  
Corp , et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 621 F. 2d 814.

No. 80-589. City  of  Manass as  Park  et  al . v . United  
States . Ct. Cl. Certiorari denied. Reported below: 224 
Ct. Cl. 515, 633 F. 2d 181.

No. 80-621. Washington  v . Hanton . Sup. Ct. Wash. 
Certiorari denied. Reported below: 94 Wash. 2d 129 614 
P. 2d 1280.

No. 80-658. Frey  et  al . v . Panza  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 621 F. 2d 596.

No. 80-665. Southland  News , Inc . v . City  of  Spr ing - 
fi eld , Illino is , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 624 F. 2d 1106.

No. 80-725. Shelton  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 2d 193.

No. 80-739. AAA Trucking  Corp , et  al . v . Green  et  al . 
Super. Ct. N. J., App. Div. Certiorari denied.
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No. 80-751. Escobedo  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 623 F. 2d 1098.

No. 80-5008. Simmons  v . Louisi ana . Sup. Ct. La. 
Certiorari denied. Reported below: 381 So. 2d 803.-

No. 80-5188. Long  v . Mason , Head  of  Correct ions . Ct. 
App. Ore. Certiorari denied. Reported below: 45 Ore App 
335, 608 P. 2d 624.

No. 80-5224. Johnso n v . Hamilt on , Judge . Sup. Ct. 
App. W. Va. Certiorari denied. Reported below: — 
W. Va. —, 266 S. E. 2d 125.

No. 80-5231. Pruitt  v . South  Carolina  et  al . Sup. Ct. 
S. C. Certiorari denied. Reported below: 274 S. C. 565, 
266 S. E. 2d 779.

No. 80-5321. Johnso n  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 44 Md. App. 756.

No. 80-5457. Quinones  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 636 F. 2d 1222.

No. 80-5466. Henrikse n  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 624 F. 2d 194.

No. 80-5471. Whitehead  v . Mitchell , Peni ten tia ry  
Superint endent . C. A. 4th Cir. Certiorari denied. Re-
ported below: 628 F. 2d 1352.

No. 80-5530. Moore  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 634 F. 2d 627.

No. 80-5538. Corley  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 416 A. 2d 713.

No. 80-5540. Grinan  v . Tresp alacios . C. A. 3d Cir. 
Certiorari denied.
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No. 80-5547. Blue  v . Oklahoma . Ct. Crim. App. Okla 
Certiorari denied.

No. 80-5556. Hamle t  v . Califor nia . Ct. App. Cal. 2d 
App. Dist. Certiorari denied.

No. 80-5557. Robinson  v . Mc Call  et  al .; Robins on  v . 
Woodard  et  al .; Robins on  v . North  Caroli na  et  al .; 
Robins on  v . Salmon  et  al . ; and Robinson  v . United  States  
Court  of  Appeals  for  the  Fourth  Circui t . C. A. 4th Cir. 
Certiorari denied. Reported below: 626 F. 2d 862 (first 
case); 626 F. 2d 863 (second and third cases); 628 F 2d 1350 
(fourth case); 634 F. 2d 625 (fifth case).

No. 80-5562. Buchanan  v . Sowd ers  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 633 F. 2d 213.

No. 80-5564. Mobley  et  al . v . Florida  Department  of  
Health  and  Rehabili tative  Servi ces . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Reported below: 386 So. 2d 329.’

No. 80-5575. Jenkin s  v . West  Virgina  Board  of  Proba -
tion  and  Parole . Sup. Ct. App. W. Va. Certiorari denied.

No. 80-5587. Smith  v . Bordenkirche r , Warden . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 80-5598. Goolsby  v . South  Caroli na . Sup. Ct. 
S. C. Certiorari denied. Reported below: 275 S C 110 268 
S. E. 2d 31.

No. 80-5601. Dillard  v . Bordenkirche r , Warden . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 80-5609. Vader  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 630 F. 2d 792.

No. 80-5620. Flemi ng  v . United  States  Supreme  Court  
et  al . C. A. 3d Cir. Certiorari denied.
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No. 80-5648. Fenne ll  v . Unite d  State s ; and
No. 80-5656. Wright  v . United  Stat es . C. A. 5th Cir. 

Certiorari denied. Reported below: 626 F. 2d 494.

No. 80-5651. Will iams  v . Bordenk ircher , Warden . 
Sup. Ct. App. W. Va. Certiorari denied.

No. 80-5668. Batimana  v . Unite d Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 623 F. 2d 1366.

No. 80-5669. Thornhi ll  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 633 F. 2d 219.

No. 80-5670. Taylor  v . United  State s ; and
No. 80-5680. Mauldin  v . United  Stat es . C. A. 2d Cir. 

Certiorari denied. Reported below: 636 F. 2d 1204.

No. 80-5673. De Vincent  v . Unit ed  Stat es . C. A. 1st 
Cir. Certiorari denied. Reported below: 632 F. 2d 145.

No. 80-5676. Hampton  v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 633 F. 2d 219.

No. 80-5690. Tiern an  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 639 F. 2d 777.

No. 80-5695. Bancroft  et  al . v . Unite d  Stat es . C. A. 
1st Cir. Certiorari denied. Reported below: 628 F. 2d 632.

No. 80-5701. Montgome ry  v . United  State s . C. A. 
10th Cir. Certiorari denied.

No. 80-416. Merck  & Co., Inc . v . Staats , Comptr oll er  
General  of  the  United  States , et  al . C. A. D. C. Cir. 
Certiorari before judgment denied. Justice  Stewart  took 
no part in the consideration or decision of this petition.

No. 80-434. Smit h Kline  Corp . v . Staats , Comptr oll er  
General  of  the  Unite d  States , et  al . C. A. 3d Cir. Cer-
tiorari before judgment denied. Justice  Stewart  took no 
part in the consideration or decision of this petition.



ORDERS 1039

449^8* December 8, 1980

No. 80-458. City  or South  Lake  Tahoe  et  al . v Cali - 
fornia  Tahoe  Region al  Planning  Agency  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 625 P. 2d 231.

Justice  White , with whom Justice  Marshall  joins 
dissenting. J ’

In Board of Education v. Allen, 392 U. S. 236 (1968) this 
Court held that members of a local school board had standing 
to challenge in federal court the constitutionality of a state 
statute that required them to lend books to parochial school 
students. Addressing the constitutional requirement that the 
parties have a “personal stake in the outcome” of the litiga-
tion the Court found such a “stake” in the dilemma that the 
appellants confronted: a choice between violating their oaths 
of office to support the United States Constitution or refusing 
to comply with the statutory requirements, a step which was 
likely to bring their expulsion from office and also a reduc-

tion m state funds for their school district.” Id., at 241, n. 5. 
The Court of Appeals in the present case stated that

“Were Allen the last word from the Supreme Court on 
standing, we could simply adopt [its] rationale ... and 
determine that the councilmembers in the case before us 
have standing on the basis that they believe that enforc-
ing the . . . ordinances would violate their oaths of office ” 
625 F. 2d 231, 236 (1980).

The court declined to follow Allen, however, holding instead 
that our subsequent cases have effectively overruled Allen. I 
do not believe that we have sub silentio overruled Allen. The 
Courts of Appeals, however, are in conflict over its continuing 
validity. Compare Regents of the Univ, of Minn v NCAA 
560 F. 2d 352, 363-364 (CA8 1977), and Aguayo v. Richard-
son, 473 F. 2d 1090, 1100 (CA2 1973), with Finch v. Missis-
sippi State Medical Assn., Inc., 585 F. 2d 765 (CA5 1978) 
If the Allen doctrine is to be reconsidered, it should be done 
by this Court, and not by the various Courts of Appeals. I 
therefore dissent from the denial of certiorari.
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The California Tahoe Regional Planning Agency (CTRPA) 
is a political subdivision of the State of California, exercising 
responsibility for the development and enforcement of plans 
for land and resource development in the Lake Tahoe region 
of California. Cal. Gov’t Code Ann. § 67040 et seq. (West 
Supp. 1980). The city of South Lake Tahoe lies within the 
geographic area regulated by the CTRPA. Petitioners, the 
city, its Mayor and four council members, are required by 
law to enforce CTRPA regulations, Cal. Gov’t Code Ann. 
§§67072, 67102 (West Supp. 1980). A willful failure of a 
state official to perform his duty is a misdemeanor. Cal. Gov’t 
Code Ann. § 1222 (West 1980), which may result in removal 
from office. Cal. Penal Code. Ann. § 661 (West 1970).

In August 1975, the CTRPA enacted the plan of land-use 
and transportation regulations that is the subject of this law-
suit. Petitioners, believing that enforcement of these regula-
tions would be unconstitutional on a number of grounds,1 
brought suit in Federal District Court seeking injunctive and 
declaratory relief. The District Court dismissed the action, 
believing that federal-court abstention was appropriate. The 
Court of Appeals affirmed, holding that petitioners did not 
have standing to invoke the jurisdiction of the federal courts.

The Court of Appeals relied primarily on Schlesinger n . 
Reservists to Stop the War, 418 U. S. 208 (1974), and United 
States v. Richardson, 418 U. S. 166 (1974), to support its con-
clusion that petitioners could no longer claim standing under 

1 Specifically, petitioners alleged that enforcement of the challenged regu-
lations would (1) take property for public use without just compensation 
and without due process of law, in violation of the Fifth and Fourteenth 
Amendments; (2) deprive persons subject to the regulations of equal pro-
tection of the laws, in violation of the Fifth and Fourteenth Amendments; 
(3) unreasonably infringe the right to travel, in violation of the Four-
teenth Amendment; and (4) conflict with and frustrate the land-use or-
dinance and transportation plan of the Tahoe Regional Planning Compact, 
which was approved by Congress, in violation of the Supremacy Clause of 
Art. VI.
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Allen. Those cases held that Art. Ill requires that a party 
assert more than “the generalized interest of all citizens in 
constitutional governance” to invoke the jurisdiction of the 
federal courts. I do not doubt the validity of this principle 
bee Los Angeles v. Lyons, ante, p. 934 (White , J., dissenting 
from demal of certiorari). Allen, however, was not, nor 
could it have been, an exception to this constitutional re-
quirement. Therefore, I do not believe that Schlesinger and 
Richardson have had the effect the lower court ascribed to 
them.

Appellants in Allen did not simply express abstract dis-
approval of a government policy; rather, they were required 
by their position to act to implement that policy and a failure 
to act would have threatened immediate injury. At the same 
time, however, appellants were bound by their oaths to act in 
a contrary manner. It was this dilemma that created a per-
sonal stake m the controversy and that distinguishes their 
situation from that of the parties in either Schlesinger or 
Richardson.2 Nor is it sufficient to argue that this dilemma 
could be avoided simply by resignation, as suggested by the 
concurring opinion below: this alternative only further distin-
guishes the plaintiffs from other citizens and demonstrates 
their concrete interests in the controversy. Petitioners in this 
case face exactly the same kind of dilemma. Therefore, as the 
Court of Appeals noted, Allen controls this situation if it is 
still good law.

The Court of Appeals also held that the city had no stand-

Allen also suggested, as an alternative ground, that appellants had 
standing because a refusal to enforce the statute could bring about a 
reduction in the state funds for their school districts. On this theory 
appellants had standing to represent the interests of their institution and 
ne larger group of people that would be adversely affected by the reduc- 
urn in funding. Similarly, petitioners in this case alleged that the city 

would suffer a loss of funds, through a decrease in property values and 
thereby tax revenues, and sought standing as the representatives of this 
larger group of residents that would be adversely affected by the statute
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ing because a political subdivision of a State may not raise 
constitutional objections to the validity of a state statute, 
citing, Williams v. Mayor of Baltimore, 289 U. S. 36, 40 
(1933); Newark v. New Jersey, 262 U. S. 192, 196 (1923); 
Trenton v. New Jersey, 262 U. S. 182, 188 (1923); City of 
New York v. Richardson, 473 F. 2d 923, 929 (CA2 1973); 
Aguayo v. Richardson, supra, at 1100—1101. Such a per se 
rule is inconsistent with Allen, in which one of the appellants 
was a local board of education. Furthermore, there is a con-
flict in the Circuits over the validity of such a rule. Cf. 
Rogers v. Brockette, 588 F. 2d 1057, 1067-1071 (CA5 1979), 
and City of New York v. Richardson, supra.

Because the jurisdictional questions raised by this case are 
important and have received conflicting answers in the Courts 
of Appeals and because the case raises a question of the con-
tinuing validity of our own precedent, I would grant cer-
tiorari and set the case for plenary consideration.

Just ice  Brennan  would also grant the petition for writ of 
certiorari.

No. 80—574. Attorney  General  of  New  Jerse y  v . Bisac - 
cia . C. A. 3d Cir. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Re-
ported below: 623 F. 2d 307.

No. 80-482. Lead  Indus tries  Assn ., Inc . v . Environ -
mental  Protection  Agency ; and

No. 80—483. St . Joe  Minerals  Corp . v . Environmental  
Protect ion  Agenc y . C. A. D. C. Cir. Certiorari denied. 
Justice  Powell  took no part in the consideration or decision 
of these petitions. Reported below: 208 U. S. App. D. C. 
1 and 55, 647 F. 2d 1130 and 1184.

No. 80—609. Johnson  v . Nords trom -Larpenteur  Agency , 
Inc . C. A. 8th Cir. Certiorari denied. Justice  Blackmun  
took no part in the consideration or decision of this petition. 
Reported below: 623 F. 2d 1279.



ORDERS 1043

449 U. S. December 8, 1980

No. 80-515. York  v . Federal  Home  Loan  Bank  Board  
et  AL. c. A. 4th Cir. Motions of National Association of 
State Savings and Loan Supervisors and North Carolina Sav-
ings and Loan League for leave to file briefs as amici curiae 
granted. Certiorari denied. Reported below: 624 F. 2d 495.

No. 80-5058. David  Leve ll  W. v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

Justice  Marshall , dissenting.
Petitioner, a 13-year-old minor, was taken from his home 

to a police station for questioning by police officers who had 
neither an arrest warrant nor probable cause for his arrest. 
The court below held that there was no violation of peti-
tioner s constitutional rights because the officers acted on 
instructions from his mother. Because I believe the case 
presents an important question concerning a parent’s au-
thority to waive her minor child’s right under the Fourth 
and Fourteenth Amendments to be free from “unreasonable 
seizures,” I dissent from denial of the petition for a writ of 
certiorari.

I
On March 8, 1979, an investigator with the Los Angeles 

Police Department told two of his subordinates that he had 
been in contact with a mother about one of her children who 
allegedly had been involved in a burglary. He told the 
officers that the mother had agreed to bring the minor to the 
police station the previous day but had failed to do so, and 
he instructed the officers to go to the woman’s house and find 
out when she would bring her son to the station.

At the house, the officers were invited into a bedroom 
where they saw petitioner’s mother lying in bed. The officers 
informed her of the reason for their visit and asked why she 
had not brought her son to the police station the previous 
day as she had promised. Petitioner’s mother explained that 
her car had broken down, and when the officers asked her if
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she could bring the boy in that day, she told them that her 
car was still not working. The officers next inquired where 
her son was. The mother pointed to petitioner, who was 
lying in another bed in the same room, and told him to 
wake up. The officers then asked her when she would be 
able to bring her son in and she replied: “Well, you officers 
are here. You can take him down.” She told the officers 
that she had been having trouble with her son and wanted 
to know if he had been involved in a burglary so she could 
notify his probation officer. She then told petitioner to get 
out of bed and get dressed because the officers were waiting 
for him. Petitioner dressed and left the house with the 
officers, who placed him in handcuffs before driving him to 
the police station. At the station, petitioner was given the 
warnings required by Miranda v. Arizona, 384 U. S. 436 
(1966). He indicated that he understood them, waived his 
rights, and confessed to the burglary.1

A petition was filed against petitioner in juvenile court 
charging him with burglary in violation of § 459 of the Cal. 
Penal Code Ann. (West Supp. 1980). Petitioner filed a 
motion to suppress the confession he made at the police sta-
tion as the fruit of an illegal arrest. At the combined sup-
pression and adjudication hearing, the State conceded that 
the police officers had neither an arrest warrant nor probable 
cause to arrest petitioner at the time he was taken to the 
station for questioning. Nonetheless, the court denied the 
suppression motion and relied on the confession in sustaining 
the charge against petitioner. At the dispositional hearing, 
the court ordered that petitioner be removed from the custody 
of his mother. Physical confinement was set at a maximum 
period of two years.

1 This statement of facts is from the opinion of the court below which 
was originally published at 103 Cal. App. 3d 469 (1980) (advance sheets) 
and included as petitioner’s appendix to his petition for certiorari before 
this Court. On July 18, 1980, the California Supreme Court ordered that 
the opinion not be published in the official California Appellate Reports.
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On appeal, a divided California Court of Appeal affirmed 
the judgment of the juvenile court. The majority found 
no proof that petitioner had agreed to accompany the officers 
to the station. But relying on California cases that had 
“recognized and acknowledged the supervisorial authority 
and control of parents over their children,”2 the majority 
held that petitioner’s constitutional rights were not violated 
because both petitioner and the police officers complied with 
his mother’s request that he be taken to the station for ques-
tioning.3 The Supreme Court of California denied a petition 
for a hearing without opinion.4

II
If petitioner had been five years older when the arrest 

occurred, there would be no question that the judgment below 
must be reversed. In Dunaway n . New York, 442 U. S. 200, 
216 (1979), we held that “detention for custodial interroga-
tion—regardless of its label—intrudes so severely on interests 
protected by the Fourth Amendment as necessarily to trigger 
the traditional safeguards against illegal arrests.” Here, the 
court below specifically found that petitioner did not per-
sonally consent to accompany the officers to the station.6 
The officers did not ask petitioner if he was willing to accom-
pany them to the station. And the officers did not believe 
that petitioner was accompanying them voluntarily, for they 
placed him in handcuffs to prevent him escaping en route 
to the station. Moreover, as respondent concedes, the officers 
had neither a warrant nor probable cause to arrest petitioner 

2 App. to Pet. for Cert. 6.
3 On this issue, the dissenting judge argued that the police officers vio-

lated petitioner’s constitutional right by detaining him for custodial inter-
rogation at a time when they had neither a warrant nor probable cause 
for his arrest. Id., at 15-20 (Jefferson, J., dissenting).

4 Two judges of that court indicated that they would have granted the
petition for a hearing.

6 Id., at 5.
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when they took him to the station for questioning. If he 
were an adult, petitioner’s subsequent confession would have 
to be suppressed as the fruit of an illegal arrest. Wong Sun 
v. United States, 371 U. S. 471 (1963).6

The court below reached a different result solely because 
petitioner is a minor. Thus, the case squarely presents the 
question whether a constitutional violation occurred when 
petitioner, a minor, was taken from his home to a police sta-
tion for questioning by police officers who, although they had 
his mother’s consent to their action, had neither an arrest 
warrant nor probable cause for petitioner’s arrest. I believe 
that the Court should consider this issue.

The Court has never previously considered the scope of 
Fourth Amendment protections when asserted by a minor.7 
Indeed, we have never attempted to define the “totality of 
the relationship of the juvenile and the state.” In re Gault, 
387 U. S. 1, 13 (1967). Nonetheless our cases have estab-
lished that minors “are ‘persons’ under our Constitution . . . 
possessed of fundamental rights which the state must re-
spect . . . .” Tinker v. Des Moines School Dist., 393 U. S. 
503, 511 (1969). As we explained in Planned Parenthood 
of Central Missouri n . Danforth, 428 U. S. 52, 74 (1976): 
“Constitutional rights do not mature and come into being 
magically only when one attains the state-defined age of ma-
turity. Minors, as well as adults, are protected by the 
Constitution and possess constitutional rights.”8

6 There is no suggestion that the causal connection between petitioner’s 
detention and his confession was broken in a manner which might purge 
the taint of the arrest.

7 The Fourth Amendment is applicable to the States through the Four-
teenth Amendment. Mapp n . Ohio, 367 U. S. 643 (1961).

8 We have held that minors are entitled to constitutional protection for 
freedom of speech, Tinker n . Des Moines School Dist., 393 U. S. 503 
(1969); West Virginia State Board of Education v. Barnette, 319 U. S. 
624 (1943), equal protection against racial discrimination, Brown v. Board 
of Education, 347 U. S. 483 (1954), and due process in civil proceedings, 
Goss v. Lopez, 419 U. S. 565 (1975).
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Moreover, our cases have exhibited particular sensitivity to 
minors’ claims to constitutional protection against depriva-
tions of liberty by the State. Because loss of liberty is no 
less a deprivation for a child than for an adult, In re Gault, 
387 U. S., at 27, we have held that a minor’s right with respect 
to many of these claims is virtually coextensive with an 
adult’s. Thus, we have extended the Fourteenth Amend-
ment’s guarantee against deprivation of liberty without due 
process of law to minors involved in juvenile proceedings. 
We have held that a minor facing juvenile charges is entitled 
to notice, counsel, and confrontation of witnesses. Id., at 33, 
36-37, 57. “ ‘Neither man nor child can be allowed to stand 
condemned by methods which flout constitutional require-
ments of due process of law.’ ” Id., at 13, quoting with ap-
proval Haley v. Ohio, 332 U. S. 596, 601 (1948) (Douglas, J., 
plurality opinion). Similarly, our cases have accorded minors 
the right against self-incrimination, In re Gault, supra, pro-
tection against coerced confessions, Gallegos v. Colorado, 370 
U. S. 49 (1962); Haley v. Ohio, supra, guarantees against 
double jeopardy, Breed n . Jones, 421 U. S. 519 (1975), and 
the presumption of innocence implemented by the govern-
ment’s burden to prove guilt beyond a reasonable doubt, 
In re Winship, 397 U. S. 358 (1970).

I believe that if the Court examined this issue, we would 
be hard-pressed to find reasons to distinguish these rights, 
which clearly apply to minors, from the Fourth Amendment 
right invoked by petitioner.9 No less than due process pro-

9 Many state and lower federal courts have extended Fourth Amendment 
guarantees to minors involved in juvenile proceedings. See, e. g., Brown v. 
Fauntleroy, 143 U. S. App. D. C. 116, 442 F. 2d 838 (1971); Cooley v. 
Stone, 134 U. S. App. D. C. 317, 414 F. 2d 1213 (1969); In re Scott K., 
24 Cal. 3d 395, 595 P. 2d 105 (1979); In re Harvey, 222 Pa. Super. 
222, 229, 295 A. 2d 93, 96-97 (1972); In re Morris, 29 Ohio Mise. 71, 278 
N. E. 2d 701 (Columbiana Cty. Common Pleas Ct. 1971); Ciulla v. 
State, 434 S. W. 2d 948, 950 (Tex. Civ. App. 1968); State v. Lowry, 95 
N. J. Super. 307, 313-317, 230 A. 2d 907, 910-912 (1967); In re Williams, 
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tections, the guarantee against unreasonable governmental 
searches and seizures “defines the rights of the individual and 
delimits the powers which the state may exercise.” In re 
Gault, supra, at 20 (footnote omitted). As the Court has 
stated, the Fourth Amendment protects “[t]he security of 
one’s privacy against arbitrary intrusion by the police . . . 
Wolf v. Colorado, 338 U. S. 25, 27 (1949). Neither the court 
below nor respondent goes so far as to suggest that minors 
enjoy no protection of this personal privacy under the Fourth 
Amendment. Instead, respondent argues that the court be-
low correctly held that petitioner’s mother had lawful au-
thority to instruct the police officers to take her son to the 
station for questioning. Respondent contends that inasmuch 
as petitioner’s mother could have brought him to the station 
herself, she merely authorized the officers to do what she 
could have done herself.
. Essential to this claim is the assumption that a parent’s 

right to guide her child’s upbringing10 includes the authority 
to waive a constitutional right that the child may have.11 

49 Mise. 2d 154, 169-170, 267 N. Y. S. 2d 91, 109-110 (Ulster Cty. Family 
Ct. 1966); Urbasek v. People, 76 III. App. 2d 375, 222 N. E. 2d 233 (1966).

10 See Wisconsin v. Yoder, 406 U. S 205, 232 (1972); Pierce v. Society 
of Sisters, 268 U .8. 510, 534-535 (1925).

The Fourth Amendment s warrant and probable-cause requirements 
impose limits on the actions of the police. Respondent concedes that the 
police had neither a warrant nor probable cause for petitioner’s detention. 
His mothers consent could not and did not supply the requisite probable 
cause or warrant. Even though petitioner’s mother could have taken him 
to the station herself, it does not follow from this that she had the au-
thority to waive petitioner’s Fourth Amendment right and permit the 
police to detain him without complying with constitutional requirements.

The Supreme Court of California rejected a similar claim by the State 
in another case that also involved a minor’s Fourth Amendment right. In 
re Scott K., supra. In that case a police officer obtained permission from 
a parent to search a box that belonged to his minor son. The court re-
jected the State’s suggestion that because the father could have searched 
the box himself, he had the authority to permit the police to search it.
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I find this assumption extremely disturbing for I see no way 
to cabin its implications. If a parent may, without even 
consulting the child, waive his constitutional rights, then the 
police may constitutionally coerce confessions from minors 
so long as the officers have the parents’ consent to their 
action. Even more troubling, there is nothing in respondent’s 
reasoning to preclude a juvenile court from finding a minor 
guilty upon proof less than beyond a reasonable doubt, as 
long as the parent waives that critical due process require-
ment. The view of parental authority advanced by respond-
ent and adopted by the court below suggests no reason to 
bar these actions.

But even assuming that the view of parental authority 
espoused by the court below is correct, there is a major incon-
sistency m the court’s reasoning. The court’s view of pa-
rental authority rests on the supposition that petitioner was 
too immature to make the decision about whether to go to 
the station with the police officers for himself. But if that 
is the case, I find it hard to discern the logic of the same 
court’s conclusion that petitioner was capable of making a 
knowing and intelligent waiver of his Miranda rights, whose 
application to a minor are not in doubt. Surely, if a minor 
in his home lacks the capacity to decide whether to accom-
pany police officers to the station for questioning, there must 
be some question about the same minor’s capacity to make 
a knowing and intelligent waiver of his rights at the police 
station. A coherent view, fully adopting the court’s theory 
of a minor’s incapacity, would result in the exclusion of pe-
titioner’s confession because he would be deemed incapable 
o waiving his Miranda rights. And his conviction would 
be reversed because it was based on the confession.12

12 Alternatively, if petitioner is presumed capable of making a knowing 
an intelligent decision, as the court below assumed in connection with his 

Mi[anda rights’ then Petitioner could object to being taken, 
handcuffed, to the police station. And he would here be permitted to
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Because I believe that the case raises important questions 
that were not adequately addressed by the court below I 
would grant the petition for a writ of certiorari and set the 
case tor plenary consideration.

Just ice  Brennan  and Justi ce  White , agreeing for the 
most part with Just ice  Marshall ’s  dissenting opinion, would 
also grant certiorari.

No. 80-5123. Mc Kenzie  v . Montana . Sup. Ct. Mont 
denied' ReP<>rted below: — Mont. —, 608 P. 

^Cl 42©.

Justice  Marshall , with whom Justice  Brennan  joins 
dissenting. J ’

On two prior occasions, this Court has vacated decisions 
of the Supreme Court of Montana in this death penalty case 
and remandedthecase for further consideration. McKenzie 

9j ^ (1979); Mc Kenzie  v ' Monta ^
3 U. 8. 905 (1977). In both instances, we directed the 

Supreme Court of Montana to reconsider the case in light of 
PiSH °f C°Urt eStablishin®that due Process 
P ohibits a State from placing on a defendant the burden 
o disprove an element of the offense charged. McKenzie v. 

Montana 443 V. S. 903 (1979) (directing reconsideration in 
light oi Sandstrom v. Montana, 442 U S 510 (1979))- 
McKenzie v. Montana, 433 U. S. 905 (1977) (directing re- 
WTJWn" n °f Patterson v- New York, 432 U. S. 
y/ (1977)). On each remand, the state court reaffirmed the 

conviction and reinstated the death penalty. __ Mont.___ , 

reXlenX^ Probable-eause and warrant

decisions bv this C k 18 ™W P^baP8 more consistent withw“^ rkCOg"iZed the ri«hts °f “biots faced

tuuocii I I . A
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608 P. 2d 428 (1980); 177 Mont 280, 581 P. 2d 1205 (1978). 
In its most recent decision in this case, the State Supreme 
Court conceded that the jury instructions unconstitutionally 
shifted to petitioner the burden to disprove that he had the 
criminal intent necessary to support conviction. ---- Mont.,

, 608 P. 2d, at 457-458. The court nonetheless avoided 
granting petitioner a new trial by deeming this constitutional 
violation “harmless error.” Id., at ---- , 608 P. 2d, at 458-
459. A state court’s analysis of harmless error in a typical 
case may not present a question worthy of full review by this 
Court, yet, where, as here, the death penalty is the result, 
close scrutiny is required. Because I find the court’s anal-
ysis of harmless error lacking of evenhanded treatment, I dis-
sent from this Court’s denial of certiorari.

Petitioner was charged with two counts of deliberate homi-
cide, two counts of aggravated kidnaping, one count of sexual 
intercourse without consent, and two counts of aggravated 
assault, all arising from the death of one woman. A major 
element in petitioner’s defense was that he was incapable of 
“knowingly” or “purposely” committing the homicide. Peti-
tioner and the prosecutor produced conflicting psychiatric and 
psychological testimony at trial concerning petitioner’s ability 
to understand the criminal nature of his conduct and to con-
form his conduct to the requirements of law. Although peti-
tioner’s capacity to form the required criminal intent was thus 
put directly in issue, over petitioner’s specific objection, the 
judge repeatedly directed the jury that “the law also pre-
sumes that a person intends the ordinary consequences of his 
voluntary act” and that “an unlawful act was done with an 
unlawful intent.” 1 The trial court essentially instructed the

1 Instruction 31 gave general directions on methods of proof about 
mental state. It stated that “the law expressly directs the jury to reason: 
That an unlawful act was done with an unlawful intent and also that a 
person is presumed to intend the ordinary consequences of his voluntary 
act,” but Instruction 32 noted that a “particular purpose” may be in-
ferred but not assumed. App. to Pet. for Cert. 20g-21g. Instruction 33
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jury that it could presume the necessary criminal intent if it 
found petitioner had committed the acts charged. Petitioner 
was convicted of deliberate homicide and aggravated kidnap-
ing, and sentenced to death.

In Sandstrom v. Montana, supra, we explicitly held that 
instructions of the kind challenged by petitioner violate due 
process because they shift to the defendant the burden to 
persuade the jury that he lacked the requisite criminal intent. 
On remand of the instant case in light of Sandstrom, the 
Montana court agreed that the challenged instructions un-
constitutionally shifted the burden of proving the intent ele-
ment of the crime from the State to the defendant. __ 
Mont., at , 608 P. 2d, at 457. The court, however, rea- 
soned that not all such constitutional errors are prejudicial2 

concerned the method of proof applicable to the offense of deliberate homi-
cide. That instruction directed that if the jury found that petitioner 
committed an illegal act on the victim, "the law presumes that an un-
lawful act was done with an unlawful intent; that is, the law expressly 
directs you to reason from such unlawful act that the defendant acted 
with an unlawful intent, or purpose.” Id., at 22g. Instruction 35 de-
scribed the method of proof applicable to kidnaping. It provided that 
because no particular purpose was required as an element of the offense 
the requisite mental state could be established presumptively. Thus if 
the jury found that petitioner restrained the victim "either by secreting 
her m a place of isolation, or by using physical force, or by threatening 
o use physical force to hold her, the law presumes that he acted therein 

with unlawful intent, purpose or knowledge, and expressly directs you to 
so reason Id., at 26g-27g. Instruction 37 provided that proof of 
the mental state requisite for sexual intercourse without consent "can be

by presumption.” Id., at 28g. Similarly, Instruction 38 specified 
that the mental state necessary for aggravated assault could be proved 
by the presumption that "‘[a]n unlawful act was done with an unlawful 
intent, and the legal presumption that a person is presumed to intend the 
ordmary consequences of his voluntary act’ can be used to prove the 
mental state of knowingly.” Id., at 30g.

* This Court has not decided whether it can ever be harmless to instruct 
a Jury that it may presume criminal intent from the fact of the criminal 
act. See Sandstrom v. Montana, 442 U. S. 510, 520-527 (1979) (remand-
ing on that issue).
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and concluded that this Court has never mandated which of 
three possible standards for evaluating the harmlessness of a 
constitutional error3 must be used. The court then selected 
the standard that permits a court to sustain the conviction 
despite the constitutional error where there is “overwhelming 
evidence” of guilt. Id., at---- , 608 P. 2d, at 458. Finally, 
the court found such overwhelming evidence was present in 
this case.

But what evidence did the court find sufficient to overcome 
the constitutional error of directing the jury to presume the 
presence of the requisite criminal intent from the nature of 
theacts committed? The Montana court itself relied solely 
on the vicious manner in which the crimes were committed” 
m concluding that petitioner “purposely and knowingly in-
tended” to commit the crimes. Id., at----, 608 P. 2d, at 459. 
I cannot help but be shocked that in taking this approach, 
the Montana court simply applied the forbidden presump-
tion. In so doing, the court neglected to perform its task on 
review: it failed to examine whether the disapproved instruc-
tions could have infected the jury verdict. Instead, the court 
served as another factfinder, again impermissibly placing jthe 
burden on petitioner to disprove that the nature of his acts 
established the requisite criminal intent. It surely cannot 
be that a verdict following an unconstitutional instruction 
permitting the jury to presume criminal intent can be im-

3 The court reasoned:
“At least three definable approaches appear in the United States Su-
preme Court cases: (1) Focusing on the erroneously admitted evidence or 
other constitutional error to determine whether it might have contributed 
to the conviction [,] e. g., Fahy N. Connecticut (1963), 375 U. S. 85 . . . • 
(2) excluding the constitutional infirmity where overwhelming evidence 
supports the conviction [,] e. g., Milton v. Wainwright (1972), 407 U S 
371 . . • (3) determining whether the tainted evidence is merely cumula-
tive or duplicates properly admitted evidenced e. g, Harrington v. Cali- 
forma (1969), 395 U. S. 250 . . . ” — Mont., at —, 608 P. 2d, at 458.
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munized from reversal because the reviewing court also im-
permissibly presumes criminal intent.

This result was perhaps inevitable once the state court 
selected the “overwhelming evidence” of guilt standard to 
analyze whether the constitutional error was harmless. For 
whatever value that standard may have in reviewing a ver-
dict following introduction of evidence obtained in violation 
of constitutional guarantees, see, e. g., Milton v. Wainwright, 
407 U. S. 371 (1972), use of the standard actually precludes 
effective review of the prejudicial impact of unconstitutional 
jury instructions.4 Where isolated, tainted evidence is at 
issue, the reviewing court may exclude that evidence from its 
assessment of whether the remaining evidence supports the 
conviction. But where the constitutional error occurred in 
the jury instructions, no isolated portion of the record can be 
eliminated from the judicial assessment. Nor can the effect 
of the instructions be evaluated by examining the evidence 
alone, and ignoring the unconstitutional instructions. For 
the precise issue in such cases is the manner in which the 
jury could have assessed the evidence as a whole, not the 
importance of any particular piece of evidence to sustain the 
verdict. In selecting the “overwhelming evidence” standard 
on the theory that “an appellate court should view the case as 
a whole in assessing harmless or prejudicial error,”---- Mont.,

’ ^08 P- 2d, at 458, the state court neglected to review 
the possible effect of the unconstitutional instructions on the 
jury’s verdict.

The possibility that a constitutional error in jury instruc-
tions was harmless must be evaluated on the premise that the 
jury acted lawfully and reasonably followed the erroneous

*The Montana court acknowledged “criticism of this standard by text-
writers and legal commentators.” Id., at —, 608 P. 2d, at 458. See, 
e. g., Field, Assessing the Harmlessness of Federal Constitutional Error— 
A Process m Need of a Rationale, 125 U. Pa. L. Rev. 15, 32-36 (1976). 
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instruction.5 Then the court must ask whether the defective 
instruction may have contributed to the jury verdict.6 And, 
before finding the error harmless, the reviewing court must be 
convinced beyond a reasonable doubt that the error did not 
so contribute. Chapman v. California, 386 U. S. 18 (1967). 
Indeed, on remand in State v. Sandstrom,---- Mont.___ ,___ ,
603 P. 2d 244, 245 (1979), the Supreme Court of Montana 
followed just this analysis. We had remanded Sandstrom 
for consideration of questions such as whether the use of the 
disapproved instruction was harmless error in that case, and 
whether such error could ever be harmless. Sandstrom v 
Montana, 442 U. S, at 526-527. In response, the State Su-
preme Court correctly applied Chapman in reasoning that it 
could find harmless error only upon concluding:

K[T]he offensive instruction could not reasonably have 
contributed to the jury verdict. In considering the in-
struction, and the fact that intent was the main issue in 

See generally R. Traynor, The Riddle of Harmless Error 73-74 (1970).
6 Before this Court, Montana argues that even if petitioner’s conviction 

for deliberate homicide resulted from the unconstitutional presumption 
of intent, his conviction for aggravated kidnaping is untainted by the 
error. Montana claims that because this is the case, the death penalty can 
stand, as only one sentence was imposed, despite petitioner’s conviction 
on both the homicide and kidnaping counts. This argument, which was 
never adopted by the state court, is fatally flawed because instructions on 
the kidnaping charge also included the disapproved presumption of erimi- 
nal intent. As Montana itself acknowledges, “the jury was then informed 
that they could employ the Sandstrom presumption to find that [kid-
naping] was done ‘purposely’ or ‘knowingly.’” Brief in Opposition 7. 
Montana argues that any error from this instruction was cured by the 
additional instructions on aggravated kidnaping. These instructions di-
rected that after finding that petitioner committed the kidnaping, the jury 
could infer, but not presume, he also had particular criminal purposes to 
inflict bodily injury, to terrorize, or to facilitate the commission of other 
crimes. These additional requirements could not, however, eliminate the 
role of the forbidden instruction in the initial finding of a kidnaping.
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the District Court trial, we cannot make that assertion. 
The erroneous instruction goes to a vital element of the 
proof of the crime, namely the intent of the defendant 
Sandstrom in committing the homicide. If the jury 
followed the instruction, it could have presumed the in-
tent without proof beyond a reasonable doubt.” — 
Mont., at---- , 603 P. 2d, at 245.

Therefore, the court ordered a new trial for Sandstrom. 
The Montana court subsequently applied the same reasoning 
in State v. Hamilton, ---- Mont. ---- , ---- , 605 P. 2d 1121,
1132 (1980) (appellate court must determine impact of in-
struction upon a reasonable jury).

It appears that only in petitioner’s case is the Montana 
court unwilling to apply this analysis.7 This seems to be yet 
another case in which a court sanctions “egregious violations 
of the constitutional rights of criminal defendants by blandly 
reciting the formula ‘harmless error.’ ” Briggs v. Connecticut, 
447 U. S. 912, 915 (1980) (Marsh all , J., joined by Brennan , 
J., dissenting). However unpleasant the facts of this or other 
cases may be, the courts are obligated to protect the constitu-
tional rights of the defendant. Due to concern that peti-
tioner’s rights have not been preserved, this Court has already 
remanded this case twice. I can understand the Court’s re-
luctance to entertain this case yet again, for we presume that 
lower courts adhere to the purposes of remands from this 
Court. Yet the Montana court has failed to fulfill its obli-
gation to carry out the mandate of our decisions.8 There-

7 Petitioner is also the only person on whom Montana imposed the death 
sentence under a statute enacted in 1973 before it was amended to pro-
vide different procedures for deliberate homicide and aggravated kid-
naping, the offenses relevant here. See Mont. Rev. Codes Ann. §94-5- 
304 (Supp. 1974), Mont. Code Ann. §§45-2-101 (52), 46-18-101, 46-18- 
111 to 46-18-112 (1979).

8 For this reason, this case seems a particularly apt one for seeking fed-
eral habeas corpus relief. The dissenting judge in the Montana court
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fore, I would grant certiorari and set the case for plenary 
consideration.

I also adhere to my view that the death penalty is, under 
all circumstances, a cruel and unusual punishment prohibited 
by the Eighth and Fourteenth Amendments, Furman v. 
Georgia, 408 U. S. 238, 314-371 (1972) (Marsh all , J, con-
curring); Gregg v. Georgia, 428 U. S. 153, 231-241 (1976) 
(Marshall , J., dissenting); Lockett v. Ohio, 438 U. S. 586, 
619-621 (1978) (Marsh all , J., concurring in judgment), and 
on that basis alone I would grant certiorari and vacate the 
death sentence in this case.

No. 80-5488. Swindler  v . Arkan sas . Sup. Ct. Ark.: 
and

No. 80-5602. Davis  v . Georgia  et  al . Sup. Ct. Ga. 
Certiorari denied. Reported below: No. 80-5488, 267 Ark. 
418, 592 S. W. 2d 91; No. 80-5602, 246 Ga. 200, 269 S. E. 2d 
461.

Just ice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 80—91. Dick  v . Harris , Secretar y  of  Hea t /th  and  

Human  Services , et  al ., ante, p. 872;
No. 80-194. Ramirez  v . Unite d  States , ante, p. 900;
No. 80-217. Howell  v . Thomas , Sheriff , ante, p. 901;
No. 80-285. Chvost a  v . Pier re  et  al ., ante, p. 921; and 
No. 80-5268. Antone  v . Florida , ante, p. 913. Petitions 

for rehearing denied.

found the majority’s decision unsupportable. — Mont., at___________  
608 P. 2d, at 459, 462, 465 (Shea, J., dissenting).
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Appeal Dismissed
No. 80—636. Mac Kinney  et  al . v . Gelf gren  et  al . 

Appeal from C. A. 9th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
624 F. 2d 191.

Miscellaneous Orders
No. A-490. Klutznick , Secretar y  of  Commerce , et  al . 

v. Shapiro , Ess ex  County  Executive . D. C. N. J. The 
order entered December 4, 1980, by Justice  Brennan  is con-
tinued pending the timely filing and final disposition of a 
petition for writ of certiorari. Justi ce  Stewart  and Justice  
Steve ns  dissent.

No. A—504. Citizen s Concer ned  for  Separation  of  
Churc h  and  State  v . City  and  County  of  Denver . Appli-
cation to vacate the order of the United States Court of 
Appeals for the Tenth Circuit, entered December 3, 1980, 
presented to Justi ce  White , and by him referred to the 
Court, denied. Just ice  Brennan , Just ice  White , and 
Justi ce  Stevens  dissent.

No. 83, Grig. Maryland  et  al . v . Louisiana . Motions of 
Columbia Gas Transmission Corp, et al. for leave to file 
Exceptions to the Report of the Special Master and for leave 
to reply to the Exceptions of Louisiana are granted. Excep-
tions to the Report of the Special Master are set for oral 
argument. [For earlier order herein, see, e. g., ante, p. 1031.]

No. 79—700. Walte r  Flei sher  Co., Inc . v . Count y  of  
Los Angeles  et  al . Ct. App. Cal., 2d App. Dist. [Cer-
tiorari granted, 446 U. S. 917.] Motion of petitioner for leave 
to file a supplemental brief after argument granted.
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No. 79-1429. Amer ican  Text ile  Manuf actu rer s  Insti -
tute , Inc ., et  al . v . Marshall , Secret ary  of  Labor , et  al . ; 
and

No. 79-1583. Nation al  Cotton  Council  of  Amer ica  v . 
Marshall , Secret ary  of  Labor , et  al . C. A. D. C. Cir. 
[Certiorari granted, ante, p. 817.] Joint motion of the Solic-
itor General and union respondents for additional time for 
oral argument denied. Motion of the Solicitor General and 
union respondents for divided argument granted.

No. 79-1711. Middlesex  County  Sew erage  Authority  
et  al . v. National  Sea  Clammers  Assn , et  al .;

No. 79-1754. Joint  Meeting  of  Essex  and  Union  
Counti es  v . National  Sea  Clammers  Assn , et  al .;

No. 79-1760. City  of  New  York  et  al . v . Nation al  Sea  
Clamm ers  Assn , et  al .; and

No. 80-12. Environmental  Prote ction  Agency  et  al . 
v. National  Sea  Clamme rs  Assn , et  al . C. A. 3d Cir. 
[Certiorari granted, ante, p. 917.] Motion of the Solicitor 
General for divided argument granted.

No. 79-1794. Michigan  v . Summe rs . Sup. Ct. Mich. 
[Certiorari granted, ante, p. 898.] Motion of John B. 
Holmes, Jr., et al. for leave to file a brief as amici curiae 
granted.

No. 79-1977. Rodrig uez  v . Compas s Shippi ng  Co ., Ltd ., 
et  al .; Perez  v . Arya  Nation al  Shipp ing  Line , Ltd .; 
and Barule c  v . Ove  Skou , R. A. C. A. 2d Cir. [Certio-
rari granted, ante, p. 818.] Motion of respondent Ove 
Skou, R. A., for divided argument granted.

No. 80-5. Mc Carty  v . Mc Carty . Ct. App. Cal., 1st 
App. Dist. [Probable jurisdiction postponed, ante, p. 917.] 
Motion of Non-Commissioned Officers Association of the 
United States et al. for leave to file a brief as amici curiae 
granted.
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No. 79-6423. Lass ite r  v . Depart ment  of  Social  Services  
of  Durham  County . Ct. App. N. C. [Certiorari granted, 
ante, p. 819.] Motion of National Legal Aid and Defender 
Association for leave to file a brief as amicus curiae granted. 
Motion of Gregory C. Malhoit, Esquire, to permit Leowen 
Evans, Esquire, to present oral argument pro hoc vice granted. 
Motion of the Attorney General of North Carolina for leave 
to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 80-169. Unite d  Parcel  Serv ice , Inc . v . Mitchel l  
et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 898.] 
Motions of American Federation of Labor and Congress of 
Industrial Organizations and International Brotherhood of 
Teamsters for leave to file briefs as amici curiae granted.

No. 80-332. Rhodes , Governor  of  Ohio , et  al . v . 
Chapman  et  al . C. A. 6th Cir. [Certiorari granted, ante, 
p. 951.] Motion of petitioners to be excused from supple-
menting the joint appendix granted.

No. 80-5713. In  re  Clifton . Petition for writ of habeas 
corpus denied.

Certiorari Granted
No. 80-396. City  of  Newp ort  et  al . v . Fact  Concerts , 

Inc ., et  al . C. A. 1st Cir. Certiorari granted limited to 
Question 1 presented by the petition. Reported below: 626 
F. 2d 1060.

Certiorari Denied. (See also No. 80-636, supra.)
No. 79-1679. Waste  Management  of  Wiscons in , Inc . v . 

Fokakis . C. A. 7th Cir. Certiorari denied. Reported 
below: 614 F. 2d 138.

No. 79-6799. Morri s v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 153 Ga. App. 415, 265 S. E. 
2d 337.
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No. 80-295. National  Assoc iati on  of  Minority  Con -
trac tors  et  al . v. Associ ated  General  Contractors  of  
Calif ornia  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 616 F. 2d 1381.

No. 80-330. Unite d Beef  Packers , Inc . v . United  
States . C. A. 5th Cir. Certiorari denied.

No. 80-347. De Jong  Packing  Co . v . Unite d States  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
618 F. 2d 1329.

No. 80-406. Personne l  Board  of  Jeff erson  County , 
Alabama  v . Unite d  Stat es  et  al . ; and

No. 80-614. Martin  et  al . v . Perso nnel  Board  of  
Jef fe rson  County , Alabama . C. A. 5th Cir. Certiorari 
denied. Reported below: 616 F. 2d 812.

No. 80-439. Melli  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
76 App. Div. 2d 757, 429 N. Y. S. 2d 338.

No. 80-454. Parfitt  et  al . v . Colum bus  Correc tional  
Facili ty  et  al . Sup. Ct. Ohio. Certiorari denied. Reported 
below: 62 Ohio St. 2d 434, 406 N. E. 2d 528.

No. 80-465. Papago  Tribal  Utili ty  Authority  v . Fed -
eral  Energy  Regul ator y  Comm iss ion  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 202 U. S. App. 
D. C. 235, 628 F. 2d 235.

No. 80-471. Sun  Petro leum  Products  Co . v . Marshall , 
Secretary  of  Labor . C. A. 3d Cir. Certiorari denied. 
Reported below: 622 F. 2d 1176.

No. 80-487. Harper  et  al . v . United  State s et  al . 
C. A. D. C. Cir. Certiorari denied.
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No. 80-588. Krame r  Motors , Inc . v . Britis h  Leyla nd , 
Ltd ., et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 628 F. 2d 1175.

No. 80-592. Shaw  v . Kansas . Ct. App. Kan. Certiorari 
denied. Reported below: 5 Kan. App. 2d xvi, 615 P. 2d 843.

No. 80-597. Martin  Paint ing  & Coating  Co . v . 
Mars hall , Secretar y of  Labor , et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 629 F. 2d 437.

No. 80-606. Ruhlander  et  al . v . Dist rict  Court  of  
Hamps hire  et  al . Sup. Jud. Ct. Mass. Certiorari denied. 
Reported below: 381 Mass. 148, 408 N. E. 2d 830.

No. 80-612. Berger  v . North  Carolina . Ct. App. N. C. 
Certiorari denied. Reported below: 46 N. C. App. 348, 275 
S. E. 2d 568.

No. 80-615. Bes ase  et  al . v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 623 F. 2d 463.

No. 80-623. Winf ield  v . Walgre en  Co . App. Ct. HL, 
1st Dist. Certiorari denied.

No. 80-627. A Juvenile  v . Mass achu sett s . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: 381 Mass. 
379, 409 N. E. 2d 755.

No. 80-652. John  T. Brady  & Co. v. Form -Eze  System s , 
Inc . C. A. 2d Cir. Certiorari denied. Reported below: 623 
F. 2d 261.

No. 80-654. Gowan  v . St . Francis  Community  Hos -
pital . Sup. Ct. S. C. Certiorari denied. Reported below: 
275 S. C. 203, 268 S. E. 2d 580.

No. 80-666. Barry  v . Americ an  Finan cial  Enterpris es , 
Inc . C. A. 2d Cir. Certiorari denied. Reported below: 632 
F. 2d 955.
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No. 80-668. Western  Air  Lines , Inc . v . Interna tional  
Travel  Arrangers , Inc . C. A. 8th Cir. Certiorari denied. 
Reported below: 623 F. 2d 1255.

No. 80-671. Nageotte  et  al . v . County  of  Staffo rd , 
Virgi nia . Sup. Ct. Va. Certiorari denied. Reported below: 
221 Va. cxxiii.

No. 80-705. Grant  et  al . v . Owens -Corning  Fiberglas  
Corp , et  al . C. A. 10th Cir. Certiorari denied.

No. 80-5057. Hall  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 207.

No. 80-5139. Hende rson , aka  Collier  v . Mis si ss ippi . 
Sup. Ct. Miss. Certiorari denied. Reported below: 383 So. 
2d 508.

No. 80-5168. Haar  v . New  Mexico . Ct. App. N. M. 
Certiorari denied. Reported below: 94 N. M. 539, 612 P. 2d 
1350.

No. 80-5226. Carter  v , Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 383 So. 2d 397.

No. 80-5230. Gaul  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 74 
App. Div. 2d 1005, 425 N. Y. S. 2d 902.

No. 80-5236. Johnso n  v . Perini , Correctional  Super -
intende nt . C. A. 6th Cir. Certiorari denied. Reported 
below: 620 F. 2d 303.

No. 80-5241. Hicks  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 80-5245. Payne  v . Thompson , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 622 F. 2d 254.

No. 80-5281. Ricardo  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 619 F. 2d 1124.
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No. 80-5283. Mc Clain  v . Oklahoma  et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 80-5297. Derri co  v . Connectic ut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 181 Conn. 151, 434 A. 
2d 356.

No. 80-5310. Nash  v . Reede l  et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 80-5316. Young  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 385 So. 2d 16.

No. 80-5351. Blake  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 634 F. 2d 619.

No. 80-5387. Newkirk  v . Warden , Maryland  Peniten -
tiar y . C. A. 4th Cir. Certiorari denied. Reported below: 
628 F. 2d 1350.

No. 80-5411. Green  v . Unite d  States  et  al . C. A. D. C. 
Cir. Certiorari denied.

No. 80-5478. Crute  v . Virginia . Sup. Ct. Va. Certio-
rari denied. Reported below: 220 Va. Ixxviii.

No. 80-5506. Sauter  v . Sup. Ct. Ariz. Certi-
orari denied.

No. 80-5566. Rawl s v . Mabry , Correction  Commi s -
si oner . C. A. 8th Cir. Certiorari denied. Reported below: 
630 F. 2d 654.

No. 80-5567. Doerr  v . Wainwright , Secretary , Depar t -
ment  of  Off ender  Rehabilitation  of  Florida , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 620 F. 2d 297.

No. 80-5571. Cooper  v . Mitc hell , Warde n . C. A. 4th 
Cir. Certiorari denied. Reported below: 626 F. 2d 859.

No. 80-5572. Douthit  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied.
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No. 80-5576. Watkins  v . Thomas , Sherif f , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 623 F. 2d 387.

No. 80-5580. Euge  v . Unite d  States  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 624 F. 2d 1109.

No. 80-5585. Papp  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied.

No. 80-5588. Groft  v . Connel l  Chevr ole t  Co ., Inc . 
C. A. 7th Cir. Certiorari denied.

No. 80-5590. Wells  v . Kentucky . Ct. App. Ky. Cer-
tiorari denied. Reported below: 598 S. W. 2d 770.

No. 80-5597. Lydon  v . Massachuse tts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 381 Mass. 356, 
409 N. E. 2d 745.

No. 80-5616. Frisch  v . Frisc h . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied.

No. 80-5625. Jenkins  v . Bordenkirche r , Warden . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 80-5681. Boyd  v . Bordenkircher , Warden . Sup.
Ct. App. W. Va. Certiorari denied.

No. 80-5683. Mahle r  v . Garri son , Warde n , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 628 F. 
2d 1349.

No. 80-5702. Morri s v . Unit ed  Stat es . C. A. 10th Cir.
Certiorari denied. Reported below: 623 F. 2d 145.

No. 80-5705. Jones  v . United  Stat es  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 636 F. 2d 1224.

No. 80-5712. Clif ton  v . Cuyler  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 80-5722. Hughe s v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 626 F. 2d 619.
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No. 80-5724. Duncan  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 633 F. 2d 224.

No. 80-5728. Saunde rs  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 633 F. 2d 212.

No. 80-5729. Cornw ell  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 625 F. 2d 686.

No. 80-5730. Frank  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 639 F. 2d 776.

No. 80-418. Unit ed  Busi nes s  Communic ations , Inc . v . 
Milgo  Elect roni c  Corp . C. A. 10th Cir. Certiorari denied. 
Just ice  Powell  took no part in the consideration or decision 
of this petition. Reported below: 623 F. 2d 645.

No. 80-530. Hudso n v . International  Busines s Ma -
chines  Corp , et  al . C. A. 2d Cir. Certiorari denied. Jus -
tice  Blackmun  and Justi ce  Steve ns  took, no part in the 
consideration or decision of this petition. Reported below: 
620 F. 2d 351.

No. 80-565. Heyl , as  Persona l  Rep res entat ive  of  Zim -
merm an ’s Estate  and  as  Guardian  v . Carnival  Cruis e  
Lines , Inc . C. A. 5th Cir. Certiorari denied. Just ice  
Blackmun  would grant certiorari. Reported below: 625 F. 
2d 1012.

No. 80-582. Zachary  et  al . v . Federal  Energy  Regula -
tory  Commiss ion  et  al . C. A. 5th Cir. Certiorari denied. 
Justice  Stewart  took no part in the consideration or deci-
sion of this petition. Reported below: 621 F. 2d 155.

No. 80-691. Arkansas  v . Haynes . Sup. Ct. Ark. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. The  Chief  Justice  and Jus -
tice  Blackmu n would grant certiorari. Reported below: 
269 Ark. 506, 602 S. W. 2d 599.
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No. 80-659. Adams  v . Peat , Marwick , Mitchel l  & Co. 
C. A. 6th Cir. Certiorari denied. Justi ce  Blackmun  
would grant certiorari. Reported below: 623 F. 2d 422.

No. 80-5179. Johnson  v . Mis souri . Sup. Ct. Mo. Cer-
tiorari denied. Just ice  Marsh all  would grant • certiorari. 
Reported below: 598 S. W. 2d 123.

No. 80-5561. Hance  v . Georgia . Sup. Ct. Ga.;
No. 80-5632. Clark  v . Arizona . Sup. Ct. Ariz.; and
No. 80-5645. Witt  v . Florida . Sup. Ct. Fla. Certio-

rari denied. Reported below: No. 80-5561, 245 Ga. 856, 268 
S. E. 2d 339; No. 80-5632, 126 Ariz. 428, 616 P. 2d 888; No. 
80-5645, 387 So. 2d 922.

Justi ce  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 79-1735. Jarret t  v . Jarrett , ante, p. 927;
No. 79-6580. Housto n  v . Tennessee , ante, p. 891;
No. 79-6857. Crosby  v . United  Stat es  Depart ment  of  

the  Air  Force  et  al ., ante, p. 866;
No. 79-6888. Theria ult  v . Charles  Colson  Prison  

Fellow shi p et  al ., ante, p. 952;
No. 80-45. Johnson  v . J. O. L., ante, p. 989;
No. 80-250. Cramer  v . Metropolitan  Federal  Savings  

& Loan  Ass n , et  al ., ante, p. 876;
No. 80-5186. Patterson  v . Garrington , Warden , ante, 

p. 922; and
No. 80-5202. In  re  Ma Gee , ante, p. 949. Petitions for 

rehearing denied.
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No. 80-5217. Brown  v . Jernigan , Warden , ante, p. 958;
No. 80-5274. Twyman  v . Hess , Warden , et  al ., ante, 

p. 959;
No. 80-5276. Landi  v . Calif ornia , ante, p. 959; and
No. 80-5401. Dankert  v . Georgia , ante, p. 986. Peti-

tions for rehearing denied.

No. 79-972. Westvaco  Corp , et  al . v . Adam s Extract  
Co. et  al ., ante, p. 915. Petition of Georgia-Pacific Corp, 
and Packaging Corporation of America for rehearing and for 
further relief denied. Justi ce  Stewar t  and Justice  Powell  
took no part in the consideration or decision of this petition.

No. 80-5272. Brown  v . Kansa s  Workmen ’s Compens a -
tion  Fund , ante, p. 914. Petition for rehearing denied. 
Justi ce  Stew art  took no part in the consideration or deci-
sion of this petition.

December  30, 1980

Miscellaneous Order
No. A-567. Klutznick , Secretary  of  Commerce , et  al . 

v. Carey , Governor  of  New  York , et  al . The application 
of the Solicitor General for a stay pending appeal to the 
United States Court of Appeals for the Second Circuit was 
presented to Justi ce  Marsh all  as Circuit Justice, and by 
him referred to the Court. The application was directed to 
that portion of the judgment entered December 29, 1980, by 
the United States District Court for the Southern District of 
New York, case No. 80 Civ. 4550, that precludes the Bureau 
of the Census from certifying to the President the population 
totals for New York and the state-by-state census tabula-
tions, on December 31, 1980, as mandated by 13 U. S. C. 
§ 141 (b). The application is hereby granted. This order 
shall remain in effect pending disposition of the appeal by 
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the Court of Appeals. Justi ce  Stevens  took no part in the 
consideration or decision of this application.

Just ice  Marshall , dissenting.
In this case, applicant Secretary of Commerce and others 

seek a stay pending appeal, of an order of the United States 
District Court for the Southern District of New York, en-
joining the Census Bureau from certifying the official tabu-
lation of New York State’s population to the President as 
required by 13 U. S. C. § 141 (b). Respondents include the 
City of New York and its Mayor; the Governor of the State; 
and several voters and taxpayers in various city, congres-
sional, and state senatorial and assembly districts who filed suit 
in District Court alleging that the 1980 census was conducted 
in a manner that will inevitably result in an undercount, 
largely in low-income areas populated by members of minor-
ity groups. Specifically, respondents alleged that the mas-
ter address registers used by the Census Bureau were grossly 
inadequate and that the followup check of the master ad-
dress registers by Postal Service and census workers was 
grossly inadequate. Respondents’ ultimate contentions were 
that the resulting undercount not only will cause New York 
to lose at least one congressional seat to which it is entitled 
when reapportionment is made pursuant to the 1980 census, 
but that it will also result in the dilution of the votes of New 
York residents vis-a-vis those of residents of other States, and 
will cost New York City and the State vast sums of money 
distributed under federal revenue sharing and other programs 
with statutory formulas tied to the census.

The District Court initially entered a preliminary injunc-
tion against the Census Bureau: It found that respondents 
had established a clear possibility of irreparable harm to the 
efficacy of their votes, and that respondents were likely to suc-
ceed because they had submitted significant evidence concern-
ing Census Bureau mismanagement and had raised serious 
questions as to whether some of the Bureau’s policies and 
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procedures were carried out in an arbitrary and irrational 
manner. The District Court declined to stay the preliminary 
injunction, and on appeal, the Court of Appeals for the Sec-
ond Circuit affirmed the District Court’s denial of a stay. The 
Court of Appeals found that respondents had demonstrated a 
possibility of irreparable harm and had also shown sufficient 
prospect of success on the merits to justify a preliminary in-
junction, and that the District Court did not disregard 
traditional equitable principles in issuing the preliminary 
injunction.

On December 22, 1980, the District Court entered final 
judgment in favor of respondents. The court found that the 
Bureau’s implementation of the census was improper in sev-
eral respects and that the Bureau’s mismanagement of the 
census had resulted in a significant undercount in New York. 
The District Court ordered the Bureau to adjust the actual 
census data regarding New York in a reasonable and scientific 
manner to compensate for the disproportionate undercount, 
and it enjoined the Bureau from certifying New York’s pop-
ulation totals to the President on December 31, 1980, as 
required by statute. Applicants then brought this stay 
application.

Most of applicants’ memorandum in support of their stay 
application is devoted to arguing that the respondents are 
unlikely to succeed on the merits of the case.*  On the sparse 
record before this Court, I am not prepared to conclude that 
respondents cannot prevail on the merits. The Court of 

*Applicants also rely on Justi ce  Ste wa rt ’s stay of the District Court’s 
decision in Young v. Klutznick, 497 F. Supp. 1318 (ED Mich. 1980). In 
that case, the District Court enjoined the Census Bureau from certifying 
population totals for any States by December 31, 1980. But in this case, 
unlike in Young, the District Court order only applies to New York’s 
population totals. Thus, applicants cannot rely on the alleged interest 
of various States in using the census figures for redistricting purposes for 
state legislatures.
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Appeals rejected applicants’ claim that respondents cannot 
prevail on the merits and, as noted, the District Court has 
ruled against applicants as has at least one other District 
Court. For me, the crucial issue in ruling on this applica-
tion is applicants’ inability to show that there is a substantial 
likelihood that they will suffer irreparable harm if a stay is 
not issued. The only thing applicants point to is that the 
Census Bureau will be unable to comply with the December 
31 deadline if the District Court’s order is not stayed. But 
as the Court of Appeals pointed out, there is nothing sac-
rosanct about the December 31 deadline. If the District 
Court’s conclusion is correct, the inability to meet the dead-
line is the Bureau’s own fault. Moreover, the actual reap-
portionment of seats based on the 1980 census will not com-
mence until some later date and there is nothing about the 
District Court’s order that prevents this reapportionment 
from taking place well in advance of the 1982 congressional 
elections.

Applicants’ failure to prove irreparable harm from denial 
of their stay application stands in marked contrast to the 
irreparable harm that will be inflicted on respondents if the 
Census Bureau is allowed to certify inaccurate (at least ac-
cording to the District Court) results to the President. Ap-
plicants have not suggested that there is any procedure for 
correcting these “inaccurate” figures once they are reported to 
the President and he transmits them to Congress as required 
by statute, and these figures will presumably be the basis for 
the reapportionment of congressional seats and a variety of 
federal revenue grants. The members of minority groups and 
other residents of low-income areas who were not counted by 
the Census Bureau will therefore suffer the irreparable injury 
stemming from the undercount. Thus, it appears that grant-
ing the application not only fails to preserve the status quo, 
it may actually moot the underlying controversy. In these 
circumstances, I cannot agree that a stay must issue.
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January  12, 1981
Appeals Dismissed

No. 80-576. Laclede  Gas  Co . v . Public  Service  Commi s -
sion  of  Missour i. Appeal from Ct. App. Mo., Western 
Dist., dismissed for want of substantial federal question. Re-
ported below: 600-S. W. 2d 222.

No. 80-593. Bishop  v . Burton . Appeal from Sup. Ct. 
Ga. dismissed for want of substantial federal question. Re-
ported below: 246 Ga. 153, 269 S. E. 2d 417.

No. 80-5554. Herre ra  v . Hernandez . Appeal from Ct. 
Civ. App. Tex., 13th Sup. Jud. Dist., dismissed for want of 
substantial federal question. Reported below: 595 S. W. 2d 
189.

No. 80-5355. Whitt emore  v . Circui t  Court  of  Keno -
sha  County . Appeal from Sup. Ct. Wis. dismissed for want 
of jurisdiction. Justi ce  Black mun  would dismiss the appeal 
for want of jurisdiction, treat the papers whereon the appeal 
was taken as a petition for writ of certiorari, and deny 
certiorari.

No. 80-5551. Conra d  v . Burger , Chief  Justi ce  of  the  
United  States , et  al . Appeal from D. C. D. C. dismissed 
for want of jurisdiction.

No. 80-5725. Goode n  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 600 S. W. 2d 
336.

No. 80-5781. Prenzle r  v . Manlin  Servi ce  Corp . Ap-
peal from Ct. App. Cal., 2d App. Dist., dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.
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No. 80-5816. Bin -Rilla , aka  Preston  v . Israel , Warden . 
Appeal from Sup. Ct. Wis. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

Certificate Dismissed
No. 80-444. Foley , Direc tor , Admi nis trati ve  Office  of  

the  Unite d  States  Courts  v . Carter , Presi dent  of  the  
United  Stat es , et  al . Certificate from the United States 
Court of Appeals for the District of Columbia Circuit dis-
missed.

Miscellaneous Orders
No. A-420. Royse  v . Wash ingto n  et  al . Application 

for bail and/or writ of habeas corpus, addressed to Just ice  
Mars hall  and referred to the Court, denied.

No. A-484 (80-5808). Oliver  v . Marks , Correct ion  
Commi ssi oner , et  al . D. C. E. D. Pa. Application for 
stay, addressed to The  Chief  Justi ce  and referred to the 
Court, denied.

No. A-521. Noe  v . United  State s . Application for bail 
pending appeal, addressed to Justice  Brennan  and referred 
to the Court, denied.

No. A-530. Arizo na  et  al . v . Planned  Parenthood  of  
Central  and  Northern  Arizona  et  al . C. A. 9th Cir. 
Application for stay, presented to Just ice  Rehnqui st , and 
by him referred to the Court, denied.

No. 79-1252. Calif ornia  et  al . v . Sierra  Club  et  al .; 
and

No. 79-1502. Kern  County  Water  Agency  et  al . v . 
Sierra  Club  et  al . C. A. 9th Cir. [Certiorari granted, ante, 
p. 818.] Motion of Contra Costa County Water Agency 
et al. for leave to file a brief as amici curiae granted.
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No. 79-1423. Western  & Southern  Life  Insurance  Co . 
v. State  Board  of  Equali zati on  of  Calif ornia . Ct. App. 
Cal., 2d App. Dist. [Probable jurisdiction noted, ante, 
p. 817.] Motion of American Council of Life Insurance for 
leave to file a brief as amicus curiae granted.

No. 79-1538. Andrus , Secretar y of  the  Interio r  v . 
Virgin ia  Surface  Minin g & Reclamat ion  Assn ., Inc ., 
et  al .; and

No. 79-1596. Virginia  Surface  Mining  & Recla mation  
Assn ., Inc ., et  al . v . Andrus , Secretar y  of  the  Interior . 
D. C. W. D. Va. [Probable jurisdiction noted, ante, p. 817.] 
Motions of Pike County, Kentucky, and Coal Operators & 
Associates, Inc., for leave to participate in oral argument as 
amici curiae denied.

No. 79-1734. Parratt  et  al . v . Taylor . C. A. 8th Cir. 
[Certiorari granted, ante, p. 917.] Motion of respondent to 
dismiss the writ of certiorari denied.

No. 79-1794. Michigan  v . Summers . Sup. Ct. Mich. 
[Certiorari granted, ante, p. 898.] Motion of the Solicitor 
General for additional time for oral argument granted, and 10 
additional minutes allotted for that purpose. Respondent 
also allotted an additional 10 minutes for oral argument.

No. 79-1943. Alessi  et  al . v . Raybestos -Manhattan , 
Inc ., et  al . C. A. 3d Cir. [Probable jurisdiction noted, 
ante, p. 949]; and

No. 80-193. Buczyns ki  et  al . v . General  Motors  Corp , 
et  al . C. A. 3d Cir. [Certiorari granted, ante, p. 950.] 
Joint motion of appellees in No. 79-1943 and respondent 
General Motors Corp, in No. 80-193 for divided argument 
granted. Request for additional time for oral argument 
denied. Motion of American Association of Retired Persons 
et al. for leave to file a brief as amici curiae granted. Mo-
tions of Meri D. Stong et al. and Gray Panthers for leave to 
file briefs as amici curiae in No. 80-193 granted.
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No. 80-54. ITT Gilfi llan  v . Clayto n ; and
No. 80-5049. Clayton  v . Internati onal  Union , Unite d  

Automobi le , Aeros pace  & Agricult ural  Implem ent  Work -
ers  of  Ameri ca , et  al . C. A. 9th Cir. [Certiorari granted, 
ante, p. 950.] Motion of respondents International Union, 
United Automobile, Aerospace & Agricultural Implement 
Workers of America and its Local 509 for divided argument 
granted.

No. 80-231. Andrus , Secreta ry  of  the  Interior , et  al . 
v. Indiana  et  al . D. C. S. D. Ind. [Probable jurisdiction 
noted, ante, p. 816.] Motion of appellees for additional time 
for oral argument denied.

No. 80-317. Univers ity  of  Texas  et  al . v . Camenis ch . 
C. A. 5th Cir. [Certiorari granted, ante, p. 950.] Motions 
of American Council on Education et al. and Equal Employ-
ment Advisory Council for leave to file briefs as amid curiae 
granted.

No. 80-456. Thomp son , Secretary , Departm ent  of  
Social  and  Health  Servic es  of  Washi ngton , et  al . v . 
Berry  et  al . Sup. Ct. Wash. The Solicitor General is 
invited to file a brief in this case expressing the views of the 
United States.

No. 80-922. Marshall , Secreta ry  of  Labor  v . Alabama  
et  al . C. A. 5th Cir. Motions of Lutheran Church-Missouri 
Synod and Grace Baptist Temple, Prattville, Alabama, et al. 
for leave to file briefs as amici curiae granted. Motion of 
respondents to expedite consideration of the petition for writ 
of certiorari denied.

No. 80-5700. In  re  Payton ;
No. 80-5769. In  re  Robin son ; and
No. 80-5770. In  re  Jackson . Petitions for writs of man-

damus denied.

338-282 0 - 82 - 69 : QL 3
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No. 80-5780. In  re  Beach . Petition for writ of habeas 
corpus denied.

Probable Jurisdiction Noted
No. 80-608. United  States  Posta l  Servi ce  v . Counci l  

of  Greenburgh  Civic  Ass ns . et  al . Appeal from D. C. 
S. D. N. Y. Probable jurisdiction noted. Reported below: 
490 F. Supp. 157.

Certiorari Granted
No. 80-202. America n  Expres s Co . v . Koerne r . C. A. 

5th Cir. Certiorari granted. Reported below: 615 F. 2d 
191.

No. 80-544. Firs t  Nation al  Maintena nce  Corp . v . Na -
tional  Labor  Relatio ns  Board . C. A. 2d Cir. Certiorari 
granted. Reported below: 627 F. 2d 596.

Certiorari Denied. (See also Nos. 80-5725, 80-5781, and SO- 
5816, supra.)

No. 79-1180. Dupla ntie r  et  al . v . Unite d  States  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 606 F. 
2d 654.

No. 79-1841. Granddad  Bread , Inc . v . Continent al  
Baking  Co . C. A. 9th Cir. Certiorari denied. Reported 
below: 612 F. 2d 1105.

No. 79-2065. Horw itz  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 622 F. 2d 1101.

No. 80-227. Cole  v . Louisiana . Sup. Ct. La. Certio-
rari denied. Reported below: 384 So. 2d 374.

No. 80-302. Kimp el  v . Illi nois . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 78 Ill. App. 3d 929, 397 
N. E. 2d 926.
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No. 80-304. Mass arella  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 80 Ill. App. 3d 
552, 400 N. E. 2d 436.

No. 80-343. Lewi n v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 624 F. 2d 1091.

No. 80-356. Independent  Insurance  Agents  of  Amer -
ica , Inc ., et  al . v . Board  of  Governors  of  the  Federa l  Re -
serve  Syste m . C. A. D. C. Cir. Certiorari denied.

No. 80-387. Harding , Dahm  & Co., Inc . v . Lightsey . 
C. A. 7th Cir. Certiorari denied. Reported below: 623 F. 
2d 1219.

No. 80-388. Stepney  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 181 Conn. 268, 435 A. 2d 
701.

No. 80-402. J. P. Stevens  & Co., Inc . v . National  Labor  
Relations  Board  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 623 F. 2d 322.

No. 80-403. Gould , dba  Brokers  for  Agricultu ral  Co -
operati ve  Ass ns . v. Interstate  Commerce  Commis si on . 
C. A. 3d Cir. Certiorari denied. Reported below: 629 F. 2d 
847.

No. 80-428. Manges  et  al . v . County  of  Duval  et  al . 
Ct. Civ. App. Tex., 4th Sup. Jud. Dist. Certiorari denied. 
Reported below: 587 S. W. 2d 436.

No. 80-436. Turkish  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 623 F. 2d 769.

No. 80-437. Arshal  v . United  Stat es . Ct. Cl. Certio-
rari denied. Reported below: 223 Ct. Cl. 179, 621 F. 2d 421.

No. 80-443. Reeve s v . International  Telepho ne  & 
Telegraph  Corp , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 616 F. 2d 1342.
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No. 80-459. Dunca n  et  al . v . Peninger . C. A. 4th Cir. 
Certiorari denied. Reported below: 624 F. 2d 486.

No. 80-486. Karas  v . Unite d  State s ; and
No. 80-490. Pecora  v . United  States . C. A. 4th Cir. 

Certiorari denied. Reported below: 624 F. 2d 500.

No. 80-496. Burns  et  al . v . Gulf  Oil  Corp . C. A. 5th
Cir. Certiorari denied. Reported below: 619 F. 2d 81.

No. 80-497. Tow Sy  v . United  State s  et  al . C. A. 5th
Cir. Certiorari denied. Reported below: 620 F. 2d 568.

No. 80-528. Savarese  v . Harris , Secretary  of  Health  
^d Human  Services . C. A. 5th Or. Certiorari denied. 
Reported below: 620 F. 2d 298.

No. 80-535 Concerned  Parents  & Citiz ens  for  the  
Continuing  Educat ion  at  Malcolm  X (P. S. 79) et  al . v . 
New  York  City  Board  of  Educat ion  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 629 F. 2d 751.

No. 80-541. County  of  Fair fax , Virginia , et  al  v  
Unii sd  Stat es . C. A. 4th Cir. Certiorari denied. Re- 
ported below: 629 F. 2d 932.

n^’u80^73’ Adminis™a™« v. Chesape ake  &
C-A-6th C^- Certiorari denied. Re- 

ported below: 624 F. 2d 1101.

No. 80-583. Wheeling -Pitts burgh  Steel  Corp  v Na - 
Board . C. A. 3d Cir. Certiorari 

denied. Reported below: 618 F. 2d 1009.

Na ’ 1MERADA Hess Corp- "• United  States ; and
n N? ^AY° 011 Co ' ET AL- ”• United  Stat es .
L. A. 4th Cir. Certiorari denied. Reported below: 624 F 
50 401.

U. A. 1st Cir. Certiorari 
lenied. Reported below: 634 F. 2d 615.
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No. 80-599. Jeff ers  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1104.

No. 80-611. ClANCIULLI ET AL. V. UNITED STATES. C. A. 
3d Cir. Certiorari denied. Reported below: 624 F. 2d 1091.

No. 80-618. Refr iger ated  Trans por t  Co., Inc ., et  al . v . 
Inter sta te  Commer ce  Comm iss ion  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 201 U. S. App D C 
87, 627 F. 2d 546.

No. 80-625. Shapiro  et  al . v . Midwe st  Rubber  Re -
claim ing  Co. et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 626 F. 2d 63.

No. 80-630. Garber  v . Unite d  States ; and
No. 80-770. Denucci  v . Unit ed  States . C. A. 3d Cir. 

Certiorari denied. Reported below: 626 F. 2d 1144.

No. 80-635. Michae l  Reese  Phys icians  & Surgeons  
et  al . v. Quern , Direc tor , Illino is  Department  of  Public  
Aid . C. A. 7th Cir. Certiorari denied. Reported below: 
625 F. 2d 764.

No. 80-637. Sunnysi de  Valley  Irrigat ion  Dis trict  v . 
Kitti tas  Reclam ation  Dis trict  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 626 F. 2d 95.

No. 80-643. Stratos  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 626 F. 2d 863.

No. 80-646. Connor  v . Warre n , Admini strator , et  al . 
Sup. Ct. N. J. Certiorari denied.

No. 80-648. Europ ean  Trade  Speci alists , Inc ., et  al . v . 
Unite d  States  et  al . C. A. D. C. Cir. Certiorari denied.

No. 80-650. Conno r  v . Flynn . Sup. Ct. N. J. Certio-
rari denied.
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No. 80-655. Nickola ou  et  al . v . Securit ies  and  Ex -
change  Commis si on . C. A. 7th Cir. Certiorari denied. 
Reported below: 631 F. 2d 734.

No. 80-661. George  Banta  Co ., Inc ., Banta  Divis ion  v . 
National  Labor  Relat ions  Board . C. A. 4th Cir. Certio-
rari denied. Reported below: 626 F. 2d 354.

No. 80-670. Widmer  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
73 App. Div. 2d 1065, 424 N. Y. S. 2d 310.

No. 80-672. Foxx v. Dis trict  Court  of  the  State  of  
Nevada  for  the  Eighth  Judic ial  Distri ct  (Foxx , Real  
Party  in  Interes t ). Sup. Ct. Nev. Certiorari denied.

No. 80-674. Laredo  Packing  Co . v . National  Labor  Re -
lation s Board . C. A. 5th Cir. Certiorari denied. Re-
ported below: 625 F. 2d 593.

No. 80-680. Werner  v . Upjohn  Co ., Inc ., et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 628 F. 2d 848.

No. 80-683. Conso lidate d  Farmers  Mutual  Insurance  
Co . et  al . v. Anchor  Savi ngs  Ass n , et  al . C. A. 10th Cir. 
Certiorari denied.

No. 80-684. Perlu ss  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 625 F. 2d 1371.

No. 80-686. Morris on  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 275 Pa. Super. 454, 418 
A. 2d 1378.

No. 80-688. Corporaci on  Venez olana  de  Fomento  v. 
Merban  Corp , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 629 F. 2d 786.

No. 80-690. Hatten  et  al . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 10th Cir. Certiorari denied.
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No. 80-694. Wood  v . Wood . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 379 So. 2d 220.

No. 80-695. Payne  v . Weinsto ck . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 380 So 2d 
591.

No. 80-700. Rowry  v . Unite d  State s  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 80-703. Lauchli  v . Unit ed  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1105.

No. 80-706. Industrial  Tile , Inc . v . Stew art  et  al . 
Sup. Ct. Ala. Certiorari denied. Reported below: 388 So. 
2d 171.

No. 80-707. Brady  v . Doe . Ct. Civ. App. Tex., 14th Sup. 
Jud. Dist. Certiorari denied. Reported below: 598 S. W. 
2d 338.

No. 80-708. Catena  v . Capitol  Industri es , Inc ., et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 624 F 
2d 190.

No. 80-711. Ritte nhouse  Consulting  Enterpris es , Ltd ., 
et  al . v. New  Jersey  State  Comm iss ion  of  Invest igati on . 
C. A. 3d Cir. Certiorari denied. Reported below: 630 F. 2d 
996.

No. 80-712. Abdel la  v . Wisco nsin . Ct. App. Wis. Cer-
tiorari denied. Reported below: 94 Wis. 2d 694 289 N W 
2d 372.

No. 80-713. Huron  Die  Casti ng , Inc ., et  al . v . Cred i-
tors ’ Commi tte e of  Huron  Die  Casti ng , Inc . C. A. 6th 
Cir. Certiorari denied. Reported below: 627 F. 2d 1090.

No. 80-718. Hew itt  et  al . v . City  of  Escondi do . Ct. 
App. Cal., 4th App. Dist. Certiorari denied. Reported be-
low: 107 Cal. App. 3d 78, 165 Cal. Rptr. 545.
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No. 80-721. Elder , dba  Vorpa l  Galler ies  v . National  
Labor  Relat ions  Board . C. A. 9th Cir. Certiorari denied. 
Reported below: 620 F. 2d 310.

No. 80-723. Patri cell i v . Mecca  Ltd . et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 633 F. 2d 205.

No. 80-724. Mc Cutcheon  v . Board  of  Educat ion  of  
Chicag o  et  al . C. A. 7th Cir. Certiorari denied.

No. 80-729. Owen , Admin ist rator  v . Mese rve  et  al ., 
Trustee s . Sup. Jud. Ct. Mass. Certiorari denied. Re-
ported below: 381 Mass. 273, 408 N. E. 2d 867.

No. 80-736. Spence  v . Securities  and  Exchange  Com -
mis si on . C. A. 5th Cir. Certiorari denied. Reported be-
low: 612 F. 2d 896.

No. 80-740. Eckman  v . United  States ;
No. 80-5484. Blum  v . Unit ed  States ; and
No. 80-5491. Machi  v . United  Stat es . C. A. 3d Cir. 

Certiorari denied. Reported below: No. 80-740, 631 F. 2d 
725; Nos. 80-5484 and 80-5491, 631 F. 2d 726.

No. 80-743. Shapiro  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 2d Cir. Certiorari denied. Reported 
below: 632 F. 2d 170.

No. 80-744. Arcini ega  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 626 F. 2d 867.

No. 80-748. Root  v . West ern  Conference  of  Teamster s  
Pension  Trus t  Fund . C. A. 9th Cir. Certiorari denied. 
Reported below: 626 F. 2d 866.

No. 80-755. De Simone  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 634 F. 2d 619.

No. 80-774. Hughes  Aircraf t  Co. et  al . v . Mess er - 
sch mit t -Boel kow -Blohm , Gmb H. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 625 F. 2d 580.
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No. 80-775. Ciaf foni  et  al . v . Cowden  et  al . Sup. Ct. 
Pa. Certiorari denied. Reported below: 491 Pa. 46, 417 
A. 2d 1136.

No. 80-787. Dinkin  v . Ganea  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 614 F. 2d 1286.

No. 80-790. Hazard  v . Hazard . Ct. App. N. C. Certio-
rari denied. Reported below: 46 N. C. App. 280, 264 S. E. 
2d 908.

No. 80-796. Zicare lli  v. Dietz , Chairman , New  Jers ey  
Parole  Board , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 633 F. 2d 312.

No. 80-799. Maselli  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 182 Conn. 66, 437 A. 2d 
836.

No. 80-800. Biometr ic  Affil iated  Res earch  Labora -
torie s , Inc ., et  al . v . United  Stat es . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 634 F. 2d 619.

No. 80-803. Greena walt  et  al . v . Pawlak  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 628 F. 2d 826.

No. 80-807. Blum berg  et  al . v . Prince  George ’s  
County , Maryland , et  al . Ct. App. Md. Certiorari 
denied. Reported below: 288 Md. 275, 418 A. 2d 1155.

No. 80-811. Long  et  al . v . Arcel l  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 618 F. 2d 1145.

No. 80-825. Bithoney  v . United  Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 631 F. 2d 1.

No. 80-826. Tinari  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 631 F. 2d 17.
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No. 80-829. Del  Genio  v . Unite d States  Bureau  of  
Priso ns  et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 644 F. 2d 585.

No. 80-855. Anton  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 633 F. 2d 1252.

No. 80-856. Murre ll  v . Unit ed  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 633 F. 2d 219.

No. 80-867. Jackstadt  v . Unit ed  State s . C. A. 2d Cir. 
Certiorari denied.

No. 80-882. Edler  Indus tri es , Inc ., et  al . v . United  
Stat es . C. A. 9th Cir. Certiorari denied. Reported below: 
624 F. 2d 194.

No. 80-888. Rowbotham  v . American  Airlines , Inc ., 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
628 F. 2d 1357.

No. 80-899. Perlstei n  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 632 F. 2d 661.

No. 80-909. Tercero  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 640 F. 2d 190.

No. 80-910. Calavo  Grower s  of  Calif orni a  v . General i 
Belgi um  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 632 F. 2d 963.

No. 80-912. Sisk  v . United  States ; and
No. 80-917. Benso n  et  al . v . Unit ed  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 629 F. 2d 1174.

No. 80-916. DiNardi  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 633 F. 2d 218.

No. 80-5136. Perez  v . Unite d State s . C. A. 2d Cir. 
Certiorari denied.
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No. 80-5219. Mims  v . Florida . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 384 So. 2d 1377.

No. 80-5232. Hirtzer  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 80-5269. Boulware  v . South  Carolina . Sup. Ct. 
S. C. Certiorari denied.

No. 80-5282. Mitchell  v . North  Carolina . Sup. Ct.
N. C. Certiorari denied. Reported below: 300 N C 305 
266 S. E. 2d 605. ’ ’

No. 80-5306. Brewe r  v . Overberg , Correc tional  Super -
inten dent . C. A. 6th Cir. Certiorari denied. Reported 
below: 624 F. 2d 51.

No. 80-5324. Park  v . Illinois . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 81 Ill. App. 3d 108 400 
N. E. 2d 966.

No. 80-5327. Baxter  v . Este lle , Corrections  Director . 
C. A. 5th Cir. Certiorari denied. Reported below 614 F 
2d 1030.

No. 80-5338. Sparks  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 386 So. 2d 364.

No. 80-5339. Devine  v . New  York . App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied.

No. 80-5353. Barth  v . Wiscons in . Ct. App. Wis. Cer-
tiorari denied. Reported below: 95 Wis. 2d 740 293 N W 
2d 180. ’ ’ ’

No. 80-5379. Walker  v . Lockhart , Correction  Dire c -
tor . C. A. 8th Cir. Certiorari denied. Reported below 
620 F. 2d 683.

No. 80-5381. Copeland  v . Iowa . Ct. App. Iowa. Certi-
orari denied. Reported below: 292 N. W. 2d 878.
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No. 80-5388. Tins ley  v . Connecticut . Sup. Ct. Conn 
denied- Reported below: 181 Conn. 388, 435 A. 2d 

lUvZ,

No. 80-5398. Wilks  v . Israel , Warden . C. A. 7th Cir. 
Certiorari denied. Reported below: 627 F. 2d 32.

No. 80-5405. Soto -Matos  v . Fauver , Corrections  Com - 
— SUPSr' a’ N’ J" APP- Div‘ ^ert*orar*

No. 80-5410. Burgos  v . Folle tte , Warden . C A 2d Cir 
Certiorari denied.

No. 80-5429. De Gideo  v . Altemose  Constr uctio n  Co. 
C. A. 3d Cir. Certiorari denied.

No. 80-5470. Smith  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 621 F. 2d 483.

No. 80-5481. Wilki ns  v . Hinton  et  al . C. A. 4th Cir.
Certiorari denied. Reported below: 626 F. 2d 864.

No. 80-5494. Bryant  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1097.

No. 80-5498. Whitfi eld  v . Unite d  States . C. A. D. C. 
Cir Certiorari denied. Reported below: 203 U S Add  
D. C. 102, 629 F. 2d 136. ’ ’ PP*

80-5499. Keith  v . Borden kirch er , Warden . C. A. 
4tn Cir. Certiorari denied. Reported below: 628 F. 2d 1349.

No. 80-5504. Frazie r  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 631 F. 2d 728.

No. 80-5510. Arri ngton  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 618 F. 2d 1119.

Sullivan  v. Blackb urn , Warden . C. A. 
otn Cir. Certiorari denied. Reported below: 617 F. 2d 294.
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No. 80-5516. Elcan  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 627 F. 2d 1093.

No. 80-5517. Scott  v . Unit ed  Stat es . C. A. 4th Cir.
Certiorari denied. Reported below: 631 F. 2d 729.

No. 80-5518. Smith  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 621 F. 2d 350.

No. 80-5531. Yost  v . Bordenk ircher , Warden . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 80-5570. Lyles  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1095.

No. 80-5577. Wiley  v . Kansas . Sup. Ct. Kan. Certi-
orari denied. Reported below: 228 Kan. cxciii, 615 P. 2d 773.

No. 80-5606. Edwards  v . Illi nois . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 83 Ill. App. 3d 128, 403 
N. E. 2d 771.

No. 80-5610. Less  v . Bordenkirche r , Warden . Sup. Ct. 
App. W. Va. Certiorari denied.

No. 80-5612. In  re  Gambara . Sup. Ct. Ill. Certiorari 
denied.

No. 80-5622. Hoover  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 603 S. W. 2d 882.

No. 80-5623. Pena  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 50 N. Y. 2d 400, 406 N. E. 
2d 1347.

No. 80-5624. Watson  v . Michael  I. Schaff er  Co., Inc ., 
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
633 F. 2d 208.

No. 80-5626. Alexa nder  v . West  Virgin ia  Board  of  
Probation  and  Parole . Sup. Ct. App. W. Va. Certiorari 
denied.
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No. 80-5627. Miles  v . Thomps on , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 627 F. 2d 1091.

No. 80-5629. Barnes  v . Cupp , Peniten tiary  Super -
intendent . Ct. App. Ore. Certiorari denied. Reported 
below: 44 Ore. App. 533, 606 P. 2d 664.

No. 80-5634. Henderson  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied.

No. 80-5636. Mitchel l  v . Smith , Corre ction al  Super -
inte nden t , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 633 F. 2d 1009.

No. 80-5639. Hamm itt  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 80-5641. Doe  v . West  et  al . C. A. 7th Cir. Certi-
orari denied. Reported below: 636 F. 2d 1222.

No. 80-5646. Smith  v . Wooda rd  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 634 F. 2d 626.

No. 80-5650. Gonzale z v . Hamm ock , Chairman , New  
York  State  Board  of  Parole . C. A. 2d Cir. Certiorari 
denied. Reported below: 639 F. 2d 844.

No. 80-5652. Arthur  v . Georgia . Ct. App. Ga. Certi-
orari denied. Reported below: 154 Ga. App. 735, 269 S. E. 2d 
887.

No. 80-5654. Willi ams  v . Kentucky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 602 S. W. 2d 148.

No. 80-5657. Barner  v . Step hens on , Correctional  
Superi ntendent , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 631 F. 2d 727.

No. 80-5666. Pharr  v . Israel , Warden . C. A. 7th Cir. 
Certiorari denied. Reported below: 629 F. 2d 1278.
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No. 80-5667. Gray  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 80-5678. Hyden  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below*. 618 F. 2d 411.

No. 80-5679. Thomas  v . Cardwel l , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 626 F. 2d 1375.

No. 80-5682. Mc Neal  v . Bordenkircher , Warden . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 80-5684. Beaven  v . Bordenk ircher , Warden . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 80-5685. White  v . Bloom  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 80-5686. Archie  v . Wiscons in . Ct. App. Wis. Cer-
tiorari denied. Reported below: 97 Wis. 2d 753, 295 N. W. 
2d 225.

No. 80-5687. Plies  v . Pine  Tree  Motel , Inc ., et  al .
C. A. 9th Cir. Certiorari denied.

No. 80-5691. Gibs on  v . Massachuse tts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 381 Mass. 372, 
409 N. E. 2d 741.

No. 80-5692. Boyd  v . City  and  County  of  Denver , 
Colorado , et  al . C. A. 10th Cir. Certiorari denied.

No. 80-5698. Will iams on  v . Davis , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 625 F. 2d 1012.

No. 80-5703. Mc Gugan  v . Ohio . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 80-5704. Mc Gee  v . Estelle , Correc tions  Director .
C. A. 5th Cir. Certiorari denied. Reported below: 625 F. 

2d 1206.
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No. 80-5706. Cochran  v . City  of  Akron . Ct. App. 
Ohio, Summit County. Certiorari denied.

No. 80-5709. Wilson  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 634 F. 2d 628.

No. 80-5710. Aillon  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 182 Conn. 124, 438 A. 2d 
30.

No. 80-5714. Evans  v . Anderson , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 633 F. 2d 214.

No. 80-5716. Balou n  et  al . v . General  Motors  Corp . 
C. A. 6th Cir. Certiorari denied. Reported below 633 F 
2d 213.

No. 80-5720. Stover  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 389 So. 2d 1109.

No. 80-5721. Mered ith  v . Smith , Penit enti ary  Super -
intende nt . C. A. 6th Cir. Certiorari denied. Reported 
below: 633 F. 2d 217.

No. 80-5731. Norris  v . Michigan . Sup. Ct. Mich. 
Certiorari denied. Reported below: 408 Mich. 857.

No. 80-5732. Rosem an  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied.

No. 80-5733. Hudson  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 631 F. 2d 736.

No. 80-5734. Johnso n  v . Cuyah oga  County , Inc ., Ohio , 
633^ 2dC21A 6th Certi0rari denied- Reported below:

No. 80-5735. Buchanan  v . Searcy  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 633 F. 2d 213.
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No. 80—5736. Johnson  v . Unit ed  State s  Dis trict  Court  
for  the  Northern  Distr ict  of  Ohio . C. A. 6th Cir. Cer-
tiorari denied.

No. 80-5737. Paro  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 634 F. 2d 619.

No. 80-5738. Napoleon  v . Unite d Stat es . Ct. App. 
D. C. Certiorari denied.

No. 80-5739. Amos  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 627 F. 2d 237.

No. 80-5744. Frazie r , aka  Beachum  v . United  States . 
C. A. 3d Cir. Certiorari denied. Reported below: 639 F 2d 
776.

No. 80-5745. Atkins  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 639 F. 2d 776.

No. 80-5749. Martinez  v . Smith , Correc tional  Super -
intende nt . C. A. 2d Cir. Certiorari denied. Reported 
below: 634 F. 2d 618.

No. 80-5753. Rouse  v . Unite d  States ; and
No. 80-5754. Adderly  et  al . v . United  States . C. A. 

3d Cir. Certiorari denied. Reported below: No. 80-5753 
633 F. 2d 212; No. 80-5754, 633 F. 2d 211.

No. 80-5756. Ford  v . Bordenk ircher , Warden . Sup. Ct. 
App. W. Va. Certiorari denied.

No. 80-5759. Berz ito  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 498 F. 2d 1398.

No. 80-5760. Roberts  v . Unite d  States . C. A. 7th Cir.
Certiorari denied. Reported below: 676 F. 2d 239.

No. 80-5761. Gray  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 626 F. 2d 494.

338-282 0 - 82 - 70 : QL 3
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No. 80-5766. Sims  v . Unite d States . C. A. 6th Cir. 
Certiorari denied. Reported below: 627 F. 2d 1092.

No. 80-5771. Chipman  v . Unite d  States . C. A. 3d Cir.
Certiorari denied. Reported below: 633 F. 2d 211.

No. 80-5772. Dukes  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1204.

No. 80-5774. Thomas  v . Unite d  States . C. A. 6th Cir.
Certiorari denied. Reported below: 633 F. 2d 219.

No. 80-5776. Hamm ork  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 628 F. 2d 1358.

No. 80-5784. Bingham  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 628 F. 2d 548.

No. 86-5786. Dozier  v . Sowders , Penitentiary  Super -
inte ndent . C. A. 6th Cir. Certiorari denied. Reported 
below: 636 F. 2d 1217.

No. 80-5788. Bennet t  v . Unit ed  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 626 F. 2d 1309.

No. 80-5792. Johl  v . Town  of  Groton  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 628 F. 2d 1345.

No. 80-5797. Ulmer  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 625 F. 2d 1015.

No. 80-5804. Eyrich  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1205.

No. 80-5806. Emass as  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1205.

No. 80-5832. Allen  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 628 F. 2d 1353.

No. 80-5837. Iqbal  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 636 F. 2d 1220.
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No. 80-5838. Ferrell  v . Unit ed  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 639 F. 2d 776.

No. 80-5843. Hines  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 612 F. 2d 507.

No. 80-5844. Zitek  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 621 F. 2d 940.

No. 80-5866. Proca  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 633 F. 2d 223.

No. 80-5867. Vasquez -Morales  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. Reported below: 631 F. 2d 733.

No. 79-1922. Centra l  of  Georgia  Railroad  Co . v . Hend -
ley . C. A. 5th Cir. Motion of National Railway Labor 
Conference for leave to file a brief as amicus curiae granted. 
Certiorari denied. Reported below: 609 F. 2d 1146.

No. 79-2014. Ander son  et  al . v . Winsett . C. A. 3d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. The  Chief  Justice  would 
grant certiorari and reverse the judgment summarily. Re-
ported below: 617 F. 2d 996.

Just ice  White , with whom Justic e Rehnquis t  joins, 
dissenting.

In Greenholtz v. Nebraska Penal Inmates, 442 U. S. 1, 12 
(1979), we held that a Nebraska statute created an “expect-
ancy of release [on parole]” that was “entitled to some meas-
ure of constitutional protection.” The Nebraska statute 
provided in part:

“Whenever the Board of Parole considers the release of a 
committed offender who is eligible for release on parole, 
it shall order his release unless it is of the opinion that his 
release should be deferred because:

“(a) There is a substantial risk that he will not con-
form to the conditions of parole;
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“(b) His release would depreciate the seriousness of his 
crime or promote disrespect for law;

“(c) His release would have a substantially adverse 
effect on institutional discipline; or

“(d) His continued correctional treatment, medical 
care, or vocational or other training in the facility will 
substantially enhance his capacity to lead a law-abiding 
life when released at a later date.” 1

We emphasized that our decision rested on the “unique struc-
ture and language” of the Nebraska statute and cautioned 
that whether any other state statute created a liberty interest 
would have to be decided on a case-by-case basis. Ibid.

In this case respondent, a Delaware state prisoner, filed 
suit against petitioners, state prison officials, alleging that 
petitioners violated his due process rights when they denied 
him work release. The Court of Appeals for the Third Cir-
cuit examined the Delaware statutory provisions and regula-
tions governing work release programs in light of Greenholtz 
and concluded that a liberty interest was implicated when re-
spondent was denied work release. The court conceded that 
Delaware prison officials exercise substantial discretion in 
making work release decisions but concluded that their dis-
cretion is not unbounded. It determined that under Dela-
ware law prison officials must exercise their discretion “con-
sistently with the purpose and policy behind work release.”2 
The court also observed that the State had established “an 
elaborate institutional system” for processing work release 
applications.3 Two separate committees must evaluate the 
inmate’s fitness for work release and recommend that work 
release be granted before the inmate’s application may be sub-

1Neb. Rev. Stat. §83-1,114 (1) (1976) (emphasis added). See Green-
holtz v. Nebraska Penal Inmates, 442 U. S., at 11.

2 Winsett v. McGinnes, 617 F. 2d 996, 1007 (1980) (en banc).
8 Id., at 1006.
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mitted to the prison superintendent. In light of this three- 
tier review system, the court concluded that the superintend-
ent could not reject work release applications for reasons that 
were unrelated to the purposes of the work release program. 
Since Delaware prison officials do not have unlimited discre-
tion to deny work release to an inmate who meets the basic 
criteria for eligibility, the Court of Appeals held that under 
Greenholtz respondent had established an “expectancy of 
[work] release that was entitled to constitutional protec-
tion.4 The court clearly rejected the view expressed in the 
dissenting opinion that respondent could not prevail under 
the standard established in Greenholtz since Delaware law 
does not provide that an eligible inmate shall be granted work 
release unless prison authorities determine, based on certain 
statutory criteria, that work release ought to be denied.

We did not expressly state in Greenholtz that the “shall 
unless” language of the Nebraska statute was the critical fac-
tor underlying our determination that the statute created a 
liberty interest. However, other Courts of Appeals have 
examined parole release statutes lacking mandatory language 
and have concluded in light of Greenholtz that those statutes 
do not create liberty interests. See Wagner v. Gilligan, 609 
F. 2d 866 (CA6 1979); Boothe v. Hammock, 605 F. 2d 661 
(CA2 1979); Shirley v. Chestnut, 603 F. 2d 805 (CAIO 1979).5

I believe this Court should grant certiorari to clarify the 

4 The court distinguished this case from Meachum v. Fano, 427 IT. S. 
215 (1976), in which we rejected the respondent state prisoners’ argument 
that they had a constitutionally protected liberty interest in remaining in 
particular prisons. The state statute involved in Meachum permitted 
prison officials to transfer prisoners to other state correctional institutions 
“for whatever reason or for no reason at all.” Id., at 228.

5 The Court of Appeals for the Ninth Circuit has stated that the pres-
ence of mandatory language is an important factor to be considered in 
determining whether a statute creates a liberty interest. Bowles n . Ten- 
mint, 613 F. 2d 776, 778 (1980).
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implications of the Greenholtz decision by considering 
whether the Delaware statute and regulations involved in this 
case created a constitutionally protected liberty interest.

No. 79-2059. American  Elect ric  Power  Co., Inc ., et  al . 
v. City  of  Mishaw aka , Indiana , et  al . C. A. 7th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari. 
Reported below: 616 F. 2d 976.

No. 80-174. Calif ornia  v . Patrick  Steven  W. Ct. App. 
Cal., 2d App. Dist. Certiorari denied. The  Chief  Justi ce  
would grant certiorari and reverse the judgment. Justice  
Blackmun  would grant certiorari and set case for oral argu-
ment. Reported below: 104 Cal. App. 3d 615, 163 Cal. Rptr. 
848.

No. 80-233. Michigan  v . Walton . Ct. App. Mich. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied.

No. 80-382. General  Public  Utilities  Corp , et  al . v . 
Susq ueh anna  Valley  Alliance  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 619 F. 2d 231.

Justi ce  Rehnquist , with whom The  Chief  Justice  and 
Justi ce  Powell  join, dissenting.

In this case the Court of Appeals for the Third Circuit held 
that a private party seeking to compel agency compliance 
with the National Environmental Policy Act of 1969 (NEPA), 
83 Stat. 852, 42 U. S. C. § 4321 et seq., need not exhaust 
administrative remedies prior to filing suit in Federal District 
Court. Because I believe that a long series of our cases here-
tofore regarded as settled law require such exhaustion, e. g., 
Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938), 
I dissent from the denial of the petition for certiorari and 
would set the case for argument.

The case arises out of the effort of the Nuclear Regulatory 
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Commission and petitioners, the owners and operators of 
Three Mile Island Nuclear Station, to treat and eventually 
dispose of radioactive wastewater resulting from the acci-
dent occurring at Three Mile Island in March 1979. In May 
1979, respondents commenced this action against the Com-
mission and petitioners, alleging that the Commission had 
approved petitioners’ construction and operation of a facility 
to decontaminate the radioactive wastewater, known as 
EPICOR II, and planned to allow the processed water to be 
discharged in the Susquehanna River. Specifically, respond-
ents alleged that the Commission had failed to prepare an 
environmental impact statement for the EPICOR II system, 
in violation of NEPA, 42 U. S. C. § 4332, and had failed to 
require petitioners to secure a license or construction permit 
for the system, in violation of the Atomic Energy Act of 1954, 
68 Stat. 919, as amended, 42 U. S. C. §2011 et seq. The 
complaint also charged that the possible discharge of “high- 
level radioactive” water into the river would violate both the 
Federal Water Pollution Control Act (FWPCA), § 301 (f), 
86 Stat. 846, 33 U. S. C. § 1311 (f), and a federal constitu-
tional right to “be born and to live mentally and physically 
unimpaired.”

The District Court found that respondents had failed to 
exhaust their administrative remedies under the Atomic 
Energy Act and dismissed the complaint for lack of subject-
matter jurisdiction. It noted that the administrative remedy 
available under the Act, 10 CFR §2.206 (1980),1 “allows 

1 Title 10 CFR §2206 (1980) provides in relevant part:
“(a) Any person may file a request for the Director of Nuclear Reactor 

Regulation ... to institute a proceeding ... to modify, suspend or revoke 
a license, or for such other action as may be proper. . . .

“(b) Within a reasonable time after a request pursuant to paragraph 
(a) of this section has been received, the Director . . . shall either institute 
the requested proceeding in accordance with the subpart or shall advise 
the person who made the request in writing that no proceeding will be 
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plaintiffs to ask the [Commission] for all the relief sought in 
this court.” It further noted that the Act makes any final 
decision of the Commission reviewable exclusively in the 
courts of appeals. 42 U. S. C. § 2239 (b) and 28 U. S. C. 
§ 2342.

The Court of Appeals affirmed in part and reversed in part. 
Although it affirmed the District Court’s dismissal of claims 
arising under the Atomic Energy Act on the grounds that the 
Commission has exclusive jurisdiction over licensing actions, 
42 U. S. C. § 2239 (b), and that private parties may not 
judicially enforce the Act, 42 U. S. C. § 2271 (c), it nonethe-
less found that the District Court had jurisdiction to compel 
Commission compliance with NEPA. It reasoned that where 
the Commission “fragments” its environmental review of 
projects, as is allegedly the case here, the district courts could 
prohibit such fragmentation. The court went on to hold that 
the District Court had jurisdiction over respondents’ FWPCA 
and constitutional claims, reasoning that respondents had 
satisfied the conditions of the FWPCA’s citizen-suit provision, 
33 U. S. C. § 1365 (a), and that the District Court was the 
“appropriate” forum to consider the constitutional claims.

Petitioners contend, correctly in my view, that the decision 
below ignored the “long settled rule of judicial administration 
that no one is entitled to judicial relief for a supposed or 
threatened injury until the prescribed administrative remedy 
has been exhausted.” Myers v. Bethlehem Shipbuilding 
Corp., supra, at 50-51; McKart n . United States, 395 U. S. 
185, 193, 195 (1969). Even the Solicitor General, who does 
not seek certiorari in this case, “agrees with petitioners that 
the [C]ourt of [A]ppeals erred in a number of its rulings and 
that its decision is contrary to the prior decisions of this 
Court.” Memorandum for United States Nuclear Regulatory 
Commission 1.

instituted in whole or in part, with respect to his request, and the reasons 
therefor.”
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The gist of petitioners’ argument is that Congress has placed 
with the Commission the authority to regulate its licensees’ 
handling of radioactive materials and has limited judicial re-
view of the Commission’s decisions to the courts of appeals. 
This Court has recognized that the adequacy of Commission 
compliance with NEPA, not just with the Atomic Energy 
Act, is reviewable solely in the courts of appeals pursuant to 
42 U. S. C. § 2239 (b) and 28 U. S. C. § 2342. See. Vermont 
Yankee Nuclear Power Corp. v. NRDC, 435 U. S. 519, 526-527 
(1978). Indeed, the decision below is in direct conflict with a 
decision of the Court of Appeals for the District of Columbia 
Circuit which held that where a statutory review procedure 
assigns to the courts of appeals exclusive review responsibility 
over agency action—as does the Atomic Energy Act—a dis-
trict court may not exercise concurrent jurisdiction to resolve 
allegations of agency noncompliance with NEPA. City of 
Rochester n . Bond, 195 U. S. App. D. C. 345, 354—355, 603 F. 
2d 927, 936-937 (1979).

The “fragmentation” of judicial review in this case results 
not from the action of the Commission, but from the decision 
below which splinters judicial review of claims that arise 
essentially out of the same factual setting. It is anomalous 
to hold, as did the court below, that the Atomic Energy Act 
claims are reviewable exclusively in the Court of Appeals, 
while claims arising under NEPA, FWPCA, and the Constitu-
tion are reviewable originally in the District Court.2 The 

2 Although it is clear that the court below erred with respect to the 
NEPA claim, I suggest that it is on no firmer footing with respect to 
the FWPCA and constitutional claims. It appears, for example, that the 
Commission has exclusive jurisdiction to regulate the discharge of the type 
of radioactive water involved in this case, see Train v. Colorado Public 
Interest Research Group, 426 U. S. 1, 16-17 (1976). In any event, all 
of the claimed violations arise out of the very activities which are subject 
to Commission regulatory control, and considerations of judicial economy 
require that all of the claims be resolved in the first instance by the 
Commission.
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decision below means that the District Court, the Court of 
Appeals, and the Commission will all exercise concurrent 
jurisdiction over the same claims at the same time. Such a 
trifurcated review procedure is not only inefficient, duplicating 
judicial and administrative effort, but more importantly, it 
leads to premature interference with agency processes, con-
trary to the policy underlying direct review statutes.3

Although the Solicitor General concedes that the decision 
below was wrong, he asserts that the case is not worthy of 
this Court’s attention because the decision will be regarded 
merely as an “anomaly that cannot be reconciled with this 
Court’s settled teaching on exhaustion of administrative 
remedies.” Memorandum for United States Nuclear Regula-
tory Commission 5. I am not so sanguine. I fear that unless 
accorded plenary review here the decision below will spawn 

3 The problems of segregated review are amply illustrated by the facts 
of this case. On May 25, 1979, the same day suit was filed in this case, 
the Commission issued a statement prohibiting the treatment or discharge 
of contaminated water until it had completed an environmental assessment. 
During the next several months, the Commission staff prepared an en-
vironmental assessment on the proposed operation of EPICOR II. The 
Commission eventually published a draft Environmental Impact State-
ment, 45 Fed. Reg. 54495 (1980), and issued an opinion on October 16, 
1980, permitting the processing of radioactive wastewater by EPICOR II, 
but specifically prohibiting any discharge of the processed water pending 
further study. Respondents subsequently filed a petition for review of 
that order in the Court of Appeals for the Third Circuit pursuant to 42 
U. S. C. § 2239. That case raises the same NEPA issues presented in 
this case. Thus, the District Court, the Court of the Appeals for the 
Third Circuit, and the Commission are presently exercising concurrent 
jurisdiction over the same issues. This sort of procedural chaos is invited 
by the decision of the Court of Appeals in this case.

What may well be the better course both legally and practically is sug-
gested by a recent case in the District Court for the District of Columbia 
which raised virtually the same issues presented here. City of Lancaster 
v. NRC, No. 79-1368. There the court dismissed with prejudice plaintiffs’ 
suit on the basis, inter alia, of the Commission’s adherence to its May 25, 
1979, statement.
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others like it allowing circumvention of agency review and 
pursuit of NEPA claims directly in the district courts. Ac-
cordingly, I dissent from the denial of the petition for 
certiorari.

No. 80-410. Wasser man , Trust ee  v . Washi ngton . C. A. 
6th Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 623 
F. 2d 1169.

No. 80-747. Michi gan  v . Anders on . Sup. Ct. Mich. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 409 Mich. 
474, 295 N. W. 2d 482.

No. 80-872. Illinois  v . Savory . App. Ct. Ill., 3d Dist. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 82 Ill. App. 3d 
767, 403 N. E. 2d 118.

No. 80-293. Unitex  Ltd . et  al . v . Dan  River , Inc . 
C. A. 4th Cir. Certiorari denied. Justi ce  Powell  took no 
part in the consideration or decision of this petition. Re-
ported below: 624 F. 2d 1216.

No. 80-499. William s  et  al . v . Pacific  Mariti me  Assn , 
et  al . C. A. 9th Cir. Motion of Teamsters for a Democratic 
Union et al. for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below; 617 F. 2d 1321.

No. 80-529. Calgon  Corp . v . Davis . C. A. 3d Cir. Cer- 
teriorari denied. Justi ce  Stewar t  took no part in the con-
sideration or decision of this petition. Reported below: 627 
F. 2d 674.

No. 80-730. Heleringer  v . Kentucky  Bar  Assn . Sup. 
Ct. Ky. Certiorari denied. Justi ce  Brennan  would grant 
certiorari. Reported below: 602 S. W. 2d 165.
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No. 80-628. Cowle s Commun icat ions , Inc . v . Alioto . 
C. A. 9th Cir. Certiorari denied. Justice  Stewart  took no 
part in the consideration or decision of this petition. Re-
ported below: 623 F. 2d 616.

No. 80-521. Loudoun  Times -Mirror  et  al . v . Arctic  Co ., 
Ltd ., t /a  Iroquois  Res earch  Insti tute . C. A. 4th Cir. 
Motion of Reporters' Committee for Freedom of the Press 
et al. for leave to file a brief as amici curiae granted. Certi-
orari denied. Reported below: 624 F. 2d 518.

No. 80-788. Adams  Extract  Co. et  al . v . Frane y  et  al . 
C. A. 5th Cir. Certiorari denied. Just ice  Stewart  took no 
part in the consideration or decision of this petition. Re-
ported below: 620 F. 2d 1086.

No. 80-620. Ayoob  et  al . v . Morrison  et  al . C. A. 3d 
Cir. Motions of Pennsylvania Bar Association, Pennsylvania 
Conference of Trial Judges, and Alexander F. Barbieri for 
leave to file briefs as amici curiae granted. Certiorari denied. 
Justice  Blackmu n  would grant certiorari. Reported below: 
627 F. 2d 669.

No. 80-791. Blits tein  v . United  State s . C. A. 10th 
Cir. Motion of National Association of Criminal Defense 
Lawyers, Inc., for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 626 F. 2d 774.

No. 80-5098. Green  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Just ice  Brennan , Justice  Mar -
shall , and Just ice  Black mun  would grant certiorari. Re-
ported below: 611 P. 2d 262.

No. 80-5307. Living ston  v . Oklahoma  et  al . Ct. Crim. 
App. Okla. Certiorari denied. Just ice  Brennan , Just ice  
Marshall , and Justi ce  Blackmu n  would grant certiorari. 
Reported below: 614 P. 2d 1118.
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No. 80-5520.
Cir.;

No. 80-5565.
No. 80-5605.
No. 80-5644.
No. 80-5672.
No. 80-5674.
No. 80-5715.
No. 80-5751.
No. 80-5778.

Mass ie v . Sumner , Warden . C. A. 9th

William s v . Louisiana . Sup. Ct. La.; 
Shriner  v . Flori da . Sup. Ct. Fla.; 
Peek  v . Zant , Warden . Sup. Ct. Ga.; 
Colli ns  v . Georg ia . Sup. Ct. Ga.; 
Hami lton  v . Georgia . Sup. Ct. Ga.; 
Clark  v . Louisiana . Sup. Ct. La.; 
Baldwi n  v . Louisi ana . Sup. Ct. La.; and 
Wilson  v . Georgi a . Sup. Ct. Ga. Certio-

rari denied. Reported below: No. 80-5520, 624 F. 2d 72; 
No. 80-5565, 383 So. 2d 369; No. 80-5605, 386 So. 2d 525; 
No. 80-5672, 246 Ga. 261, 271 S. E. 2d 352; No. 80-5674, 
246 Ga. 264, 271 S. E. 2d 173; No. 80-5715, 387 So. 2d 1124 
and 389 So. 2d 1335; No. 80-5751, 388 So. 2d 664; No. SO- 
5778, 246 Ga. 62, 268 S. E. 2d 895.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 79-1820. Badger  v . United  States  et  al ., ante, p. 

889;
No. 79-1857. Alcoa  Stea ms hip  Co ., Inc . v . M/V Nordic  

Regent  et  al ., ante, p. 890;
No. 79-2047. Simm ons  v . Iowa  et  al ., ante, p. 842;
No. 79-6704. West brook  v . Balkcom , Warden , ante, p. 

999;
No. 79-6715. Culberson  v . Miss iss ipp i, ante, p. 986;
No. 79-6872. Thomas  v . Muskie , Secreta ry  of  State , 

et  al ., ante, p. 982; and
No. 79-6873. Thomas  v . Muskie , Secretary  of  State , 

et  al ., ante, p. 982. Petitions for rehearing denied.
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No. 79-6884. Fair  v . Georg ia , ante, p. 986;
No. 80-137. Department  of  Transp ortatio n and  De -

velopment  of  Louisi ana  v . Beaird -Poula n , Inc ., ante, p. 
971;

No. 80-166. Colby  v . Harris , Secretary  of  Heal th  and  
Human  Services , ante, p. 900;

No. 80-296. Emp resas  Elec tro nica s Wals er , Inc ., 
et  al . v. United  Stat es , ante, p. 953;

No. 80-313. Sutton  v . Joint  Bar  Associ ation  Grieva nce  
Commi tte e for  the  Second  and  Elevent h  Judicial  Dis -
tricts , ante, p. 944;

No. 80-321. Stone  et  al . v. Graham , Superint endent  
of  Publi c  Instru ctio n  of  Kentucky , ante, p. 39;

No. 80-322. Korn  v . Ohio , ante, p. 944;
No. 80-334. Silverman  v . United  States , ante, p. 954;
No. 80-344. Quinault  Pacific  Corp , et  al . v . Aetna  

Busines s  Credi t , Inc ., et  al ., ante, p. 954;
No. 80-345. Quinau lt  Pacif ic  Corp , et  al . v . Aetna  

Busine ss  Credi t , Inc ., et  al ., ante, p. 954;
No. 80-438. Graydon  v . Pasadena  Redeve lop ment  

Agenc y  et  al . (Hahn , Inc ., Real  Party  in  Interest ), ante, 
p. 983;

No. 80-556. Central  Liqu or  Co . et  al . v . Unite d  States , 
ante, p. 1022;

No. 80-5061. O’Connor  et  ux . v . Pallud an  Corp ., ante, 
p. 944;

No. 80-5151. Baun  v . Civi letti , Attor ney  Genera l , 
et  al ., ante, p. 957;

No. 80-5256. Sanders  et  al . v . Hankins , ante, p. 959;
No. 80-5308. Becker  v . Evans , ante, p. 944;
No. 80-5356. Blakn ey  v . School  Dist rict  of  Phila -

delphia , ante, p. 985;
No. 80-5357. Blakn ey  v . School  Dist rict  of  Phila -

delp hia , ante, p. 985; and
No. 80-5384. Woodard  v . Wachovi a  Bank  & Trust  Co . 

et  al ., ante, p. 996. Petitions for rehearing denied.
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No. 80-5404. Pana  v . Cuyler  et  al ., ante, p. 961;
No. 80-5406. Johl  v. Perki ns , ante, p. 996;
No. 80-5407. Patterson  v . Mercer  et  al ., ante, p. 996;
No. 80-5408. Peter s v . Bank  of  Ameri ca  National  

Trust  & Savings  Assn , et  al ., ante, p. 996;
No. 80-5427. Roberts  v . Mc Coy  et  al ., ante, p. 977;
No. 80-5440. Shao  Fen  Chin , Admin ist rator  v . St . 

Luke ’s  Hosp ital  Cente r  et  al ., ante, p. 988;
No. 80—5528. Conrad  v . Rodino , Membe r  of  Congress , 

et  al ., ante, p. 977;
No. 80-5529. Conra d v . Carter , Presi dent  of  the  

United  States , et  al ., ante, p. 977; and
No. 80-5532. Mahl  v . Board  of  Trustees  of  Fire  Fight -

ers  Pensi on  and  Relief  Fund  for  the  City  of  New  Or -
leans , ante, p. 1019. Petitions for rehearing denied.

No. 80-337. Roberts  v . Sears , Roebuck  & Co., ante, p. 
975. Petition for rehearing denied. Justice  Stewart  took 
no part in the consideration or decision of this petition.

No. 79-1750. Fingar  v . Seaboar d Coast  Line  Railr oad  
Co., ante, p. 887; and

No. 80-297. Holding  v . BVA Credit  Corp . et  al ., ante, 
p. 975. Petitions for rehearing denied. Justi ce  Powell  
took no part in the consideration or decision of these petitions.

No. 79-6562. Kulwiec  v . Air  Line  Pilot s Assn ., ante, 
p. 850; and

No. 79-6727. Kulwiec  v . United  Air  Lines , Inc ., ante, 
p. 858. Motion for leave to file petition for rehearing denied.

Januar y  19, 1981
Order Appointing Clerk

It is ordered that Alexander L. Stevas be appointed Clerk 
of this Court to succeed Michael Rodak, Jr., effective at the 
commencement of business January 17, 1981, and that he 
take the oath of office as required by statute.
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Order Appointing Chief Deputy Clerk
It is ordered that Francis J. Lorson be appointed Chief 

Deputy Clerk of this Court to succeed Alexander L. Stevas 
effective at the commencement of business January 17, 1981, 
and that he take the oath of office as required by statute.

Appeal Dismissed
No. 80-806. Drociak  v . Suprem e  Court  of  New  Hamp -

shire . Appeal from Sup. Ct. N. H. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

Certiorari Granted—Vacated and Remanded. (See also No. 
80-5618, ante, p. 405.)

No. 80-431. Mc Alpi n  et  al . v . Arms trong , Receiver , 
et  al . C. A. 2d Cir. Certiorari granted, judgment vacated, 
and case remanded with instructions that the appeal be dis-
missed. Firestone Tire & Rubber Co. N. Risjord, ante, p. 
368. Reported below: 625 F. 2d 433.

Miscellaneous Orders
No. A-576. O’Hair  et  al . v . Cooke  et  al . C. A. 5th Cir. 

Application for a temporary injunction, addressed to Justice  
Brennan  and referred to the Court, denied.

No. D-199. In  re  Disb arment  of  Fis cher . Disbarment 
entered. [For earlier order herein, see ante, p. 989.]

No. D-204. In  re  Disb arment  of  Schlat er . Disbar-
ment entered. [For earlier order herein, see ante, p. 989.]

No. D-214. In  re  Disb arment  of  Toomey . It is ordered 
that Regis Lee Toomey of Houston, Tex., be suspended from 
the practice of law in this Court and that a rule issue, re-
turnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.
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No. D-210. In  re  Disb arment  of  Burka . Disbarment 
entered. [For earlier order herein, see ante, p. 990.]

No. D-215. In  re  Disb arment  of  Long . It is ordered 
that George Wayne Long of San Antonio, Tex., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-216. In  re  Disb arment  of  Mehta . It is ordered 
that Mahendra R. Mehta of Chicago, Ill, be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-217. In  re  Dis barme nt  of  Douglas . It is ordered 
that George R. Douglas, Jr, of Bethesda, Md, be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 83, Orig. Maryland  et  al . v . Louis iana . Motion of 
Columbia Gas Transmission Corp, et al. for leave to file a 
response to Louisiana’s reply granted. Just ice  Powell  took 
no part in the consideration or decision of this motion. [For 
earlier order herein, see, e. g., ante, p. 1058.]

No. 79-1144. Texas  Industri es , Inc . v . Radcl iff  Ma -
teri als , Inc , et  al . C. A. 5th Cir. [Certiorari granted, 
ante, p. 949.] Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae and for addi-
tional time for oral argument granted, and 10 additional min-
utes allotted for that purpose. Petitioner also allotted an 
additional 10 minutes for oral argument. Motion of Mead 
Corp, for leave to participate in oral argument as amicus 
curiae denied.

338-282 0 - 82 - 71 : QL 3
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No. 79-1711. Middles ex  County  Sew erage  Authority  
et  al . v. National  Sea  Clammers  Assn  . et  al . ;

No. 79-1754. Joint  Meeti ng  of  Esse x and  Union  
Counties  v . Nation al  Sea  Clammer s  Assn , et  al ;

No. 79-1760. City  of  New  York  et  al . v . National  Sea  
Clammers  Assn , et  al . ; and

No. 80-12. Environmental  Protection  Agency  et  al . v .
Sea  Clammers  Assn , et  al . C. A. 3d Cir. [Cer-

tiorari granted, ante, p. 917.] Motion of petitioners in No. 
79-1754 for additional time for oral argument and for desig-
nation of counsel to argue on behalf of the nonfederal parties 
denied. Motion of petitioners in No. 79-1711 for designa-
tion of counsel to argue on behalf of the nonfederal parties 
denied.

No. 79-1777. Comp lete  Auto  Transit , Inc ., et  al . v . 
Reis  et  al . C. A. 6th Cir. [Certiorari granted, ante, p. 898.] 
Motion of American Federation of Labor and Congress of 
Industrial Organizations for leave to file a brief as amicus 
curiae granted.

No. 79-1944. J. Truet t  Payne  Co ., Inc . v . Chrysle r  
Motors  Corp . C. A. 5th Cir. [Certiorari granted, ante, p. 
819.] Motion of Cessna Aircraft Co. for leave to file a brief 
as amicus curiae granted.

No. 80-180. Mc Danie l  et  al . v . Sanchez  et  al . C. A. 
5th Cir. [Certiorari granted, ante, p. 898.] Motions of 
Lawyers’ Committee for Civil Rights Under Law and Ameri-
can Civil Liberties Union for leave to file briefs as amici 
curiae granted. Motion of the Solicitor General for divided 
argument granted.

No. 80-429. County  of  Washington , Oregon , et  al . v . 
Gunther  et  al . C. A. 9th Cir. [Certiorari granted, ante, 
p. 950.] Motion of American Society for Personnel Adminis-
tration for leave to file a brief as amicus curiae granted.
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No. 80-827. Scanlon , Secretary  of  Educati on  of  Penn -
syl vania  v. Battle  et  al . C. A. 3d Cir. The Solicitor Gen-
eral is invited to file a brief in this case expressing the views 
of the United States.

No. 80-5116. Jenkins  v . Brew er . C. A. 7th Cir. [Cer-
tiorari granted, ante, p. 981.] Motions of John Howard 
Association and National Prison Project et al. for leave to file 
briefs as amici curiae granted.

No. 80-5782. In  re  Lohmann ; and
No. 80-5805. In re  Watki ns . Petitions for writs of 

mandamus denied.

Certiorari Granted
No. 78-1789. Arkansas  Louis iana  Gas  Co. v. Hall  et  al . 

Sup. Ct. La. Certiorari granted. Justi ce  Stewart  took no 
part in the consideration or decision of this petition. Re-
ported below: 368 So. 2d 984.

No. 80-148. Robbins  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari granted. Reported below: 103 Cal. 
App. 3d 34, 162 Cal. Rptr. 780.

No. 80-780. Rowan  Cos ., Inc . v . Unite d  State s . C. A. 
5th Cir. Certiorari granted. Reported below: 624 F. 2d 701.

No. 80-795. Heff ron , Secretar y  and  Manage r  of  the  
Minnesota  State  Agri cultura l  Society  Board  of  Man -
agers , et  al . v. Internat ional  Society  for  Kris hna  Con -
sci ous ness , Inc ., et  al . Sup. Ct. Minn. Certiorari granted. 
Reported below: 299 N. W. 2d 79.

No. 80-328. New  York  v . Belt on . Ct. App. N. Y. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 50 N. Y. 2d 447, 
407 N. E. 2d 420.
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No. 80-289. Unite d  Mine  Workers  of  America , Local  
No. 1854, ET AL. V. Nati onal  Labor  Relat ions  Board  et  al  • 
and

No. 80-692. National  Labor  Relat ions  Board  v . Amax  
Coal  Co ., a  divi si on  of  Amax , Inc ., et  al . C. A. 3d Cir. 
Certiorari in No. 80-289 granted limited to Question 1 pre-
sented by the petition. Certiorari in No. 80-692 granted 
Cases consolidated and a total of one hour allotted for oral 
argument. Reported below: 614 F. 2d 872.

Certiorari Denied. (See also No. 80-806, ^apra.)
No. 80-315. South  Pacific  Co . (Pacif ic Lines ) v . 

Richins  et  al .; and
No. 80-392. Brotherhood  of  Rail wa y  Carmen  of  the  

United  State s  and  Canada  et  al . v . Richi ns  et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 620 F 2d 
761.

No. 80-386. Americ an  Jewis h  Congress  et  al . v . New  
York  State  Human  Rights  Appeal  Board  et  al  App 
Div Sup. Ct. N. Y, 1st Jud. Dept. Certiorari denied. Re-
ported below: 73 App. Div. 2d 881, 424 N. Y. S. 2d 338.

No. 80 446. Union  Pacific  Railroad  Co . v . Fletcher . 
C. A. 8th Cir. Certiorari denied. Reported below: 621 F. 
2d 902.

Air  ^ine  Pilots  Assn ., International , 
AUl^GlO v. Trans  Internati onal  Airli nes , Inc .;

No. 80-478. Internat ional  Brotherhood  of  Teams ters , 
Airli ne  Divis ion , et  al . v . Trans  International  Airl ines , 
Inc . ; and

No. 80-480. Trans  Interna tional  Airl ines , Inc . v . In -
ternati onal  Brotherhoo d of  Teamste rs , Chauff eurs , 

AREHOUSEMEN & HELPERS OF AMERICA, AlRLINE DIVISION, 

650^ 2dJ949^ Certiorari denied. Reported below:
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No. 80-516. Air  Line  Pilot s Assn ., Internati onal  v . 
Steve ns  et  al . Ct. App. D. C. Certiorari denied. Re-
ported below: 413 A. 2d 1305.

No. 80-547. Wallin  et  ux . v . City  of  Port  Towns end  
et  al . Ct. App. Wash. Certiorari denied. Reported be-
low: 25 Wash. App. 1041.

No. 80-557. Rich  v . Florida ; and Roth  v . Florida . 
Dist. Ct. App. Fla., 2d Dist. Certiorari denied. Reported 
below: 380 So. 2d 591 (first case); 378 So. 2d 794 (second 
case).

No. 80-577. Hogan  & Hartson  et  al . v . Internat ional  
Controls  Corp . C. A. 2d Cir. Certiorari denied. Re-
ported below: 633 F. 2d 204.

No. 80-603. Baker  v . Unite d  State s ;
No. 80-677. Turni ps eed  et  al . v . Unit ed  State s ; and
No. 80-678. Farris  et  al . v . United  Stat es . C. A. 9th 

Cir. Certiorari denied. Reported below: 624 F. 2d 890.

No. 80-622. Ajlouny  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 629 F. 2d 830.

No. 80-633. Hackenberger , dba  Ron ’s Trucking  Serv -
ice  v. National  Labor  Relati ons  Board . C. A; 6th Cir. 
Certiorari denied. Reported below: 628 F. 2d 966.

No. 80-676. Sharg el , Attor ney  on  behalf  of  Aloi  v . 
Fenton , Warden , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 596 F. 2d 42 and 633 F. 2d 206.

No. 80-699. Wells  v . Commis si oner  of  Internal  Rev -
enue . C. A. 9th Cir. Certiorari denied. Reported below: 
626 F. 2d 868.

No. 80-717. Kiss v . Monmouth  County  Welfare  Board . 
Super. Ct. N. J., App. Div. Certiorari denied.
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No. 80-719. Hansha w  v . California . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 80-727. Greave s  et  ux . v . Depa rtme nt  of  Revenue  
of  Oregon . Sup. Ct. Ore. Certiorari denied. Reported be-
low: 289 Ore. 511, 614 P. 2d 100.

No. 80-731. Upjohn  Co . v . Timm  et  vir . C. A. 5th Cir. 
Certiorari denied. Reported below: 624 F. 2d 536.

No. 80-732. Rucker  Co . v . Shell  Oil  Co . et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 615 F. 2d 334.

No. 80-750. Wardle  v . Central  Stat es , Southeas t  and  
Southwest  Areas  Pens ion  Fund . G. A. 7th Cir. Certio-
rari denied. Reported below: 627 F. 2d 820.

No. 80-752. Carne y  v . Calif orni a  et  al . Ct. App. Cal. 
2d App. Dist. Certiorari denied.

No. 80-753. Moeller  v . Browne  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 634 F. 2d 618.

No. 80-761. Frito -Lay , Inc . v . Local  Union  No . 137, 
Internat ional  Broth erho od  of  Teams ters , Chauff eurs ,’ 
Wareh ouse men  & Helpe rs  of  America , et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 623 F. 2d 1354.

No. 80-762. Will iams  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 632 F. 2d 978.

No. 80-772. Environmental  Defen se  Fund , Inc . v . Cos - 
tle , Admini str ator , Environmental  Protection  Agency . 
C. A. D. C. Cir. Certiorari denied. Reported below: 203 
U. S. App. D. C. 340, 631 F. 2d 922.

No. 80-783. Park  County , Montana , et  al . v . United  
States  et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 626 F. 2d 718.
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No. 80-789. Hayden  v . Flori da . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 380 So. 2d 588.

No. 80-793. Dixi lyn  Corp . v . Rodrigue . C. A. 5th Cir. 
Certiorari denied. Reported below: 620 F. 2d 537.

No. 80-797. Hart  v . Mayor  of  Baltim ore  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 625 F. 2d 13.

No. 80-810. Garcia  v . Gloor  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 618 F. 2d 264.

No. 80-915. Schaffe r  v . United  Stat es  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 633 F. 2d 346.

No. 80-923. Moore  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 638 F. 2d 1171.

No. 80-925. Rosenthal  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 634 F. 2d 628.

No. 80-5428. Bowle g  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 206.

No. 80-5433. Mille r  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 490 Pa. 457, 417 A. 2d 
128.

No. 80-5475. Passa ro  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 2d 938.

No. 80-5555. Krame r  v . Hopp er , Warden , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 622 F. 2d 
1041.

No. 80-5569. England  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 634 F. 2d 637.

No. 80-5591. Palmer  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 625 F. 2d 830.

No. 80-5659. Berr y  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 627 F. 2d 193.
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No. 80-5661. Johnson  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 631 F. 2d 726.

No. 80-5717. Wagner  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied.

No. 80-5741. Gamble  v . Hess , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 80-5746. White  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 607 F. 2d 203.

No. 80-5747. Stiehl  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 585 S. W. 2d 716.

No. 80-5748. Couch  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 606 S. W. 2d 768.

No. 80-5750. Murtau gh  v . Smith , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 633 F. 2d 217.

No. 80-5762. London  v . California . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 80-5765. Jacox  v . Memphi s City  Board  of  Educa -
tion  et  al . Ct. App. Tenn. Certiorari denied. Reported 
below: 604 S. W. 2d 872.

No. 80-5767. White  v . Wyrick , Warden , et  al . C. A. 
8th Cir. Certiorari denied.

No. 80-5773. Mason  v . Edmis ten , Attorney  General  
of  North  Caroli na . C. A. 4th Cir. Certiorari denied. 
Reported below: 628 F. 2d 1350.

No. 80-5777. Hobson  v . Western  Airlines  et  al . C. A. 
9th Cir. Certiorari denied.

No. 80-5798. Wallace  v . City  of  Rocky  Rive r  et  al . 
Ct. App. Ohio, Cuyahoga County. Certiorari denied.
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No. 80-5812. Cosey  et  al . v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 82 Ill. App. 3d 
968, 403 N. E. 2d 656.

No. 80-5853. Wallace  v . Mc Crone  et  al . Ct. App. 
Ohio, Cuyahoga County. Certiorari denied.

No. 80-5877. Shores  v . Director , United  States  Parole  
Comm issio n . C. A. 7th Cir. Certiorari denied. Reported 
below: 631 F. 2d 733.

No. 80-5882. Hall  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 636 F. 2d 1225.

No. 80-5885. Jones  v . Maryla nd . Ct. App. Md. Cer-
tiorari denied. Reported below: 288 Md. 618, 420 A. 2d 
1241.

No. 80-474. Procter  & Gamble  Manuf actur ing  Co . v . 
Fishe r . C. A. 5th Cir. Certiorari denied. The  Chief  
Just ice  would grant certiorari. Reported below: 613 F. 2d 
527.

Justi ce  Rehnqu ist , dissenting.
The decision by the Court of Appeals for the Fifth Circuit 

in this case seriously undermines our recent decision in Team-
sters v. United States, 431 U. S. 324 (1977), and accordingly 
I would grant certiorari.

Respondent, a black employee of petitioner, filed this Title 
VII action on July 15, 1974, alleging that petitioner dis-
criminated against black employees in promotion decisions 
at its Dallas, Tex., plant. Pursuant to the provisions of a 
collective-bargaining agreement, promotions at the plant are 
based on seniority when the ability and merit of competing 
employees are approximately equal. For most jobs at the 
plant, ability and merit are determined by evaluating work 
performance, absentee record, disciplinary history, and med-
ical condition. Promotion to certain “critical” jobs is gov-
erned by the results of an evaluation system known as the
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total assessment process,” involving examinations, inter-
views, and questionnaires. Employees bidding for promotion 
to one of the critical jobs are ranked, pursuant to this proc-
ess, as “strong,” “acceptable,” “borderline,” or “weak.” The 
promotion is awarded to the most senior bidder receiving an 
“acceptable” rating.

In an opinion filed one month prior to our decision in 
Teamsters, the District Court concluded that petitioner’s 
seniority system was not bona fide under § 703 (h) of Title 
VII, 42 U. S. C. § 2000e-2 (h),1 and that petitioner had dis-
criminated against respondent and the class he represented. 
In Teamsters, however, we held that an otherwise valid se-
niority system did not lose its bona fide character simply be-
cause its operation may perpetuate past discrimination. On 
appeal after Teamsters, the Court of Appeals acknowledged 
that the District Court had erred and that petitioner’s senior-
ity system was bona fide and legally valid under § 703 (h). 
613 F. 2d 527, 542. The court nonetheless “saved” the 
District Court decision on the ground that it was based 
not only on the existence of a seniority system which per-
petuated past acts of discrimination but also on a finding of 
active, current discrimination. The support for this finding 
consisted of statistical evidence demonstrating that black 
employees “are marked by their conspicuous presence in the 
lower echelons’ of the employee hierarchy.” Id., at 543.

The difficulty with the lower court’s reliance on this statis-
tical evidence of disparate impact to support the ultimately 
required finding of discriminatory intent is that the court 
completely failed to consider the effect of the bona fide 
seniority system on the significance of the statistics. All of

xThis provides, in pertinent part:
[!]t shall not be an unlawful employment practice for an employer to 

apply different standards of compensation, or different terms, conditions, 
or privileges of employment pursuant to a bona fide seniority . . . sys-
tem . . provided that such differences are not the result of an intention 
to discriminate because of race . . . .” 
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the nonmanagement employees with seniority dates predating 
July 1, 1966, are white. As of January 1, 1977, there were 
239 white employees at the plant with more seniority than 
the most senior black employee. App. to Pet. for Cert. 40a. 
Thus, despite the highly successful efforts of petitioner to hire 
blacks2 the normal operation of the seniority system for pro-
motion results, at least for the present, in the statistical evi-
dence of disparate impact relied upon by the Court of Appeals.

In Teamsters we stressed that “the unmistakable purpose of 
§ 703 (h) was to make clear that the routine application of a 
bona fide seniority system would not be unlawful under 
Title VII . . . even where the employer’s pre-Act discrimina-
tion resulted in whites having greater existing seniority rights 
than Negroes.” 431 U. S., at 352. See also California Brew-
ers Assn. v. Bryant, 444 U. S. 598, 600 (1980). Here, how-
ever, the Court of Appeals has premised a Title VII viola-
tion on just such a routine application. Surely little is left 
of Teamsters or indeed § 703 (h) if the results of the normal 
operation of a concededly bona fide seniority system may be 
used as proof of discrimination. In such a case the employer 
is found liable not for present racial discrimination but for 
complying with a seniority system. This is directly contrary 
to the intent of Congress, embodied in § 703 (h), and the 
opinion of this Court interpreting that provision in Teamsters.

Although statistical evidence of disparate impact in promo-
tions may be a sign of intentional discrimination in some 
cases, it is not when the statistics are based on the operation 
of a bona fide seniority system or reflect other nondiscrimina- 
tory factors. This has been recognized by other courts em-
ploying a more sensitive approach to statistical evidence than 
that used by the court below. For example, in an opinion 
remanding a District Court decision for reconsideration in 
light of Teamsters, the Court of Appeals for the Sixth Circuit 

2 In 1966, 0.5% of petitioner’s employees at the Dallas plant were black. 
As of 1977 this figure had risen to 14.7%, surpassing the percentage of 
blacks in the area’s total work force (12.8%). App. to Pet. for Cert. 40a.
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recognized that “[w]hile the plantiffs introduced into evi-
dence . . . statistical exhibits . . . that indicated blacks were 
underrepresented in the better-paying jobs, . . . the statisti-
cal differences must be discounted to the extent they are 
simply a reflection of the impact of the bona fide seniority 
system . . . ” Alexander v. Aero Lodge No. 735, 565 F. 2d 
1364, 1382 (1977), cert, denied, 436 U. S. 946 (1978). See 
also Movement for Opportunity and Equality v. General 
Motors Corp., 622 F. 2d 1235, 1244-1245 (CA7 1980).

This Court has recognized that “[statistical analyses have 
served and will continue to serve an important role as one 
indirect indicator of racial discrimination . . . .” Mayor oj 
Philadelphia v. Educational Equality League, 415 U. S. 605, 
620 (1974). The blind use of statistics, however, cannot be 
permitted to undermine the policies of Congress or erode our 
decisions on substantive law. Disraeli’s familiar ^Statement 
that “there are three kinds of lies: lies, damned lies and sta-
tistics,” rings true in this case. Because of the growing im-
portance of statistical evidence and the apparent misuse of 
it below, I would grant certiorari.

No. 80-613. Shoshone  Tribe  et  al . v . Dry  Creek  Lodge , 
Inc ., et  al . C. A. 10th Cir. Motion of Pueblo of Cochiti 
et al. for leave to file a brief as amici curiae granted. Cer-
tiorari denied. Just ice  Brennan , Justi ce  Marsh all , and 
Justi ce  Black mun  would grant certiorari. Reported below: 
623 F. 2d 682.

No. 80-5708. Brown  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 381 So. 2d 690.

Justice  Brennan  and Just ice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.
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Rehearing Denied
No. 79-6341. Martin  v . Louis iana , ante, p. 998;
No. 79-6436. Ray  v . Sowd ers , Reformatory  Superi n -

tendent , 446 U. S. 969;
No. 79-6615. Drake  v . Zant , Warden , ante, p. 999;
No. 80-421. Foxman  et  ux . v . Renison , ante, p. 993;
No. 80-5103. Downs  v . Florida , ante, p. 976;
No. 80-5172. Cole  v . Stevens on , Correctional  Super -

intendent , et  al ., ante, p. 1004;
No. 80-5215. Dampi er  v . Georgi a , ante, p. 938; and
No. 80-5264. Montgomery  v . National  Multi ple  Scle -

ros is  Socie ty , ante, p. 922. Petitions for rehearing denied.

Januar y  26, 1981
Appeals Dismissed

No. 80-669. Benson  Reality  Corp , et  al . v . Koch , Mayor  
of  New  York  City , et  al . Appeal from Ct. App. N. Y. 
dismissed for want of substantial federal question. Reported 
below: 50 N. Y. 2d 994, 409 N. E. 2d 948.

No. 80-897. Young  v . Park  et  al . Appeal from Sup. Ct. 
R. I. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: — R. I.---- , 417 
A. 2d 889.

Certiorari Granted—Vacated and Remanded. (See No. SO- 
568, ante, p. 609.)

Affirmed After Certiorari Granted
No. 78-1577. Sears , Roebuck  & Co. v. Count y  of  Los  

Angeles  et  al . Ct. App. Cal., 2d App. Dist. [Certiorari 
granted, 444 U. S. 823.*]  Judgment affirmed by an equally 

* [Repo rt er ’s  Note : Argued January 15, 1980. Andrew S. Garb argued 
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divided Court. Justice  Stewar t  took no part in the con-
sideration or decision of this case.

Miscellaneous Orders
No. A-600. Rhoades  et  al . v . Arkan sas . Ct. App. Ark. 

Application for stay, addressed to Justi ce  Brennan  and re-
ferred to the Court, denied.

No. A-601. Partido  Nuevo  Progres ist a  et  al . v . Perez , 
Adminis trator , Puerto  Rico  Elections  Comm iss ion , et  al . 
Application for recall and stay of the mandate of the United 
States Court of Appeals for the First Circuit, presented to 
Justice  Brennan , and by him referred to the Court, denied.

No. A—622 (80—1058). Hampt on  Roads  Shipp ing  Ass n , 
et  al . v. Internati onal  Longshoreme n ’s Assn , et  al . 
C. A. 4th Cir. Application for stay, presented to The  Chief  
Justi ce , and by him referred to the Court, denied.

D—218. In re  Disb arment  of  Kaufman . It is 
ordered that Sidney B. Kaufman of Westfield, N. J., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

the cause for petitioner. With him on the briefs were Frank M. Keesling 
and Thomas W. Henning.

James Dexter Clark argued the cause for respondents. With him on 
the brief was John H. Larson.

Ernest J. Brown argued the cause for the United States as amicus curiae 
urging reversal. With him on the brief were Solicitor General McCree, 
Assistant Attorney General Ferguson, and Stuart A. Smith.

Briefs of amici curiae urging reversal were filed by Gerald T. Manpearl 
for Pioneer Electronics of America et al.; and by Charles R. Ajalat, 
pro se.

This case was restored to the calendar for reargument, 446 U. S. 915, 
but was not reargued.]
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No. 79-1144. Texas  Indus tries , Inc . v . Radcliff  Mate -
rial s , Inc ., et  al . C. A. 5th Cir. [Certiorari granted, ante, 
p. 949.] Motion of River Cement Co. for leave to file a brief 
as amicus curiae granted.

No. 79-1711. Middles ex  Count y  Sewerage  Authorit y  
et  al . v. National  Sea  Clammers  Assn , et  al .;

No. 79-1754. Joint  Meeting  of  Essex  and  Union  Coun -
ties  v. National  Sea  Clamme rs  Assn , et  al . ;

No. 79-1760. City  of  New  York  et  al . v . National  Sea  
Clamme rs  Ass n , et  al .; and

No. 80-12. Environment al  Protection  Agency  et  al . 
v. National  Sea  Clammers  Assn , et  al . C. A. 3d Cir. 
[Certiorari granted, ante, p. 917.] Motion of respondents 
National Sea Clammers Association and Gosta Lovgren for 
divided argument denied.

No. 80-120. St . Martin  Evangelical  Lutheran  Church  
et  al . v. South  Dakota . Sup. Ct. S. D. [Certiorari 
granted, ante, p. 950.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
additional time for oral argument granted, and 10 additional 
minutes allotted for that purpose. Motion of Alabama and 
Nevada for leave to participate in oral argument as amici 
curiae granted, and 10 additional minutes allotted for that 
purpose.

No. 80-207. CBS, Inc . v . Federal  Communications  
Comm iss ion  et  al .;

No. 80-213. Ameri can  Broadcasting  Cos ., Inc . v . Fed -
eral  Communicati ons  Commis sion  et  al .; and

No. 80-214. National  Broadcasti ng  Co ., Inc . v . Federal  
Communic ations  Commis sion  et  al . C. A. D. C. Cir. 
[Certiorari granted, ante, p. 950.] Motion of petitioner CBS, 
Inc., for divided argument granted.
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No 80-5. Mc Carty  v - Mc Carty . Ct. App. Cal., 1st 
pp. Dist. [Probable jurisdiction postponed, ante, p. 917.] 

Motion of National Organization for Women Legal Defense 
and Education Fund et al. for leave to file a brief as amici 
cunae granted.

No. 80-332. Rhodes , Governor  qf  Ohio , et  al . v . Chap - 
C’ A' 6th [Certiorari granted, ante, p. 

951.] Motion of American Medical Association et al. for 
leave to file a brief as amici curiae granted.

No. 80-495. Les ter  et  ux . v . Anderson , Executri x . Ct. 
App La., 3d Cir. The Solicitor General is invited to file a 
brief m this case expressing the views of the United States.

No. 80-5303. Beltran  v . Myers , Director , California  
State  Departme nt  of  Health , et  al . C. A 9th Cir [Cer-
tiorari granted, ante, p. 951.] Motion of petitioner for sum-
mary reversal and remand in part, and for vacation and re-
mand m part due to intervening legislation, denied.

No. 80-5981. In  re  Wood . Petition for writ of habeas 
corpus denied.

No. 80-5820. In  re  Mc Donald ;
No. 80-5839. In  re  Mc Callum ; and
No. 80-5847. In  re  Huskey . Petitions for writs of man- 

damus denied.

Probable Jurisdiction Noted
No. 80-850. Jones , Warden  v . Helm s . Appeal from 

C. A. 5th Cir. Motion of appellee for leave to proceed in 
forma pauperis granted. Probable jurisdiction noted Re-
ported below: 621 F. 2d 211.

No. 80-901. Marshall , Secreta ry  of  Labor  v . Dewey  
et  al . Appeal from D. C. E. D. Wis. Probable jurisdiction 
noted. Reported below: 493 F. Supp. 963.
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Certiorari Granted
No. 80-710. Unite d  Assoc iati on  of  Journey men  & Ap-

pre ntices  of  the  Plumbi ng  & Pipe fit ting  Indus try  of  the  
Unite d  State s  and  Canada , AFL-CIO, et  al . v . Local  334, 
United  Assoc iati on  of  Journey men  & Appre ntic es  of  the  
Plumbi ng  & Pipe fit ting  Industry  of  the  Unit ed  States  
and  Canad a , et  al . C. A. 3d Cir. Certiorari granted. Re-
ported below: 628 F. 2d 812.

No. 80-756. Harris , Secret ary  of  Healt h  and  Human  
Services , et  al . v . Gray  Panthers . C. A. D. C. Cir. Cer-
tiorari granted. Reported below: 203 U. S. App. D. C. 146, 
629 F. 2d 180.

No. 80-802. National  Gerim edical  Hosp ital  and  Ger -
onto logy  Center  v . Blue  Cross  of  Kansas  City  et  al . 
C. A. 8th Cir. Certiorari granted. Reported below: 628 
F. 2d 1050.

No. 80-808. United  State s v . Turkette . C. A. 1st Cir. 
Certiorari granted. Reported below: 632 F. 2d 896.

No. 80-5392. Howe  v . Civiletti , Attorney  General , 
et  al . C. A. 2d Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis and certiorari granted. Reported 
below: 625 F. 2d 454.

Certiorari Denied. (See also No. 80—897, supra.}
No. 79-1426. Bankers  Trust  Co. v. Mallis  et  al . C. A. 

2d Cir. Certiorari denied. Reported below: 615 F. 2d 68.

No. 79-5515. Brown  v . Mitchell , Penitentiary  Super -
intend ent . C. A. 4th Cir. Certiorari denied. Reported be-
low: 598 F. 2d 835.

No. 80-146. Shif fri n  et  al . v . Bratton  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 635 F. 2d 1228.

338-282 0 - 82 - 72 : QL 3
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No. 80-542. Schnei der  v . Arkan sas . Sup. Ct. Ark. 
Certiorari denied. Reported below: 269 Ark. 245, 599 S. W. 
2d 730.

No. 80-580. O’Hara  et  al ., Guardians  v . Kovens  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 625 F. 
2d 15.

No. 80-584. Walsh , Adminis tratr ix  v . Louisi ana  High  
School  Athletic  Assn , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 616 F. 2d 152.

No. 80-586. Chevron  Shipp ing  Co . (Standard  Oil  Com -
pany  of  Calif ornia ) v . Bapti ste . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 106 Cal. App. 3d 
87, 164 Cal. Rptr. 789.

No. 80-596. O’Donnel l  v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 378 So. 2d 
1311.

No. 80-624. Hufst edler , Secreta ry  of  Education , et  al . 
v. Board  of  Education  of  the  City  School  Dis trict  of  the  
City  of  New  York  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 622 F. 2d 599.

No. 80-667. Witt enber g  et  al . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 621 F. 2d 813.

No. 80-685. Thrif -Tee , Inc . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 628 F. 2d 1351.

No. 80-709. Badwan  et  al . v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 624 F. 2d 1228.

No. 80-720. Assure  Competi tive  Transp ortation , Inc . 
v. Unite d  State s  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 629 F. 2d 467.

No. 80-726. In  re  Yengo . Sup. Ct. N. J. Certiorari 
denied. Reported below: 84 N. J. Ill, 417 A. 2d 533.
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No. 80-735. Bellingham  Froze n Foods , Inc . v . Na -
tional  Labor  Relati ons  Board . C. A. 9th Cir. Certiorari 
denied. Reported below: 626 F. 2d 674.

No. 80-821. Johnston  et  al . v . Silva  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 621 F. 2d 640.

No. 80-831. Bronner  v . Fulton  et  al . Sup. Ct. Ala. 
Certiorari denied. Reported below: 388 So. 2d 533.

No. 80-834. Highlanders , Inc ., et  al . v . Rothm an , 
Truste e . C. A. 9th Cir. Certiorari denied. Reported be-
low: 618 F. 2d 116.

No. 80-836. Simm ons  v . Georgia . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 246 Ga. 390, 271 S. E. 2d 
468.

No. 80-838. Evans  et  al . v . Central  Piedmont  Com -
munity  Colleg e . C. A. 4th Cir. Certiorari denied. Re-
ported below: 626 F. 2d 860.

No. 80-842. Kell y  v . Virginia . Sup. Ct. Va. Certiorari 
denied. Reported below: 221 Va. ex.

No. 80-849. Jeffer son  Trucking  Co., Inc . v . Chauf -
feurs , Teams ters , Warehousem en  & Helpers , Local  Union  
No. 135. C. A. 7th Cir. Certiorari denied. Reported below: 
628 F. 2d 1023.

No. 80-857. Mc Queeney  v . Glenn  et  al . Ct. App. Ind. 
Certiorari denied. Reported below: ---- Ind. App.------, 400 
N. E. 2d 806.

No. 80-861. Bagna ll  et  al . v . Air  Line  Pilot s Assn ., 
Interna tional , et  al . ; and

No. 80-886. Air  Line  Pilots  Assn ., International  v . 
Bagna ll  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 626 F. 2d 336.
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No. 80-896. Avnet  v . Avnet  Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 45 Md. App. 751.

No. 80-908. Village  of  Hoffman  Estates  v . Vill age  of  
Barrington  Hills  et  al . Sup. Ct. Ill. Certiorari denied. 
Reported below: 81 Ill. 2d 392, 410 N. E. 2d 37.

No. 80-5445. Marsh all  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 80-5452. Lacy  v . Local  287, United  Auto mobi le , 
Aeros pac e  & Agricu ltural  Imple ment  Workers  of  Amer -
ica , et  al . C. A. 7th Cir. Certiorari denied. Reported be-
low: 624 F. 2d 1106.

No. 80-5467. Cornell  v . Iowa . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 628 F. 2d 1044.

No. 80-5468. Gentry  v . Utah . Sup. Ct. Utah. Certi-
orari denied.

No. 80-5472. Collin s  v . Blackb urn , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 80-5490. Flemister  v . Johnson  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 627 F. 2d 1090.

No. 80-5525. Mazus  v . Departme nt  of  Transpor tati on  
of  Pennsylvania  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 629 F. 2d 870.

No. 80-5548. Galvez -Diaz  v . Mc Carthy , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 624 F. 2d 191.

No. 80-5573. Cuthberts on  et  al . v . CBS, Inc . C. A. 3d 
Cir. Certiorari denied. Reported below: 630 F. 2d 139.

No. 80-5578. Peis ter  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 631 F. 2d 658.

No. 80-5581. Steele  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 634 F. 2d 628.
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No. 80-5586. Hill  v . Unite d States . C. A. 4th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1358.

No. 80-5600. Farber  v . Unite d  States . C. A. 8th Cir.
Certiorari denied. Reported below: 630 F. 2d 569.

No. 80-5608. Sande rs  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 631 F. 2d 1309.

No. 80-5613. Will iams  v . United  Stat es . C. A. 5th Cir.
Certiorari denied. Reported below: 622 F. 2d 830.

No. 80-5615. Farmer  v . Bordenk ircher , Warde n . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 80-5638. Anyamele  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 626 F. 2d 171.

No. 80-5707. Poarch  v. Virgi nia . Sup. Ct. Va. Certio-
rari denied. Reported below: 221 Va. cxxix.

No. 80-5764. Pope  v . Unite d States . C. A. 6th Cir. 
Certiorari denied. Reported below: 633 F. 2d 217.

No. 80-5779. Ciraolo  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1204.

No. 80-5783. Watkins  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 80-5785. Wood  v . Wainwright . C. A. 5th Cir. 
Certiorari denied.

No. 80—5787. Wilson  v . United  Stat es  Dis trict  Court  
for  the  Eastern  Dis trict  of  Kentucky . C. A. 6th Cir. 
Certiorari denied.

No. 80-5789. Schlemm  v . Illinois . App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 82 Ill. App 3d 
639, 402 N. E. 2d 810.
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No. 80-5794. Meier  v . Pear lman  et  al . Ct. App. Ind. 
Certiorari denied. Reported below: ---- Ind. App. ------, 401
N. E. 2d 31.

No. 80-5808. Oliver  v . Marks , Corrections  Commi s -
si oner , et  al . C. A. 3d Cir. Certiorari denied.

No. 80-5809. Bonds -El  v . Anderson , Warden . C. A. 
6th Cir. Certiorari denied. Reported below: 633 F. 2d 213.

No. 80-5819. Mc Crary  v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied.

No. 80-5830. Dunk  et  ux . v . Manufacturers  Light  & 
Heat  Co . Sup. Ct. Pa. Certiorari denied.

No. 80-5841. Shaff ner  v . Sowd ers , Penitentiary  Su -
peri ntend ent . C. A. 6th Cir. Certiorari denied. Reported 
below: 636 F. 2d 1219.

No. 80-5870. Clark  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 598 F. 2d 994 and 622 
F. 2d 917.

No. 80-5876. Alexande r  v . Bordenk ircher , Warden . 
Sup. Ct. App. W. Va. Certiorari denied.

No. 80-5893. Harr iso n  v . Le Fevre , Warden . C. A. 2d 
Cir. Certiorari denied.

No. 80-5906. Yin -Ho  Wong  v . Civi letti , Attorney  Gen -
eral , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 634 F. 2d 628.

No. 80-5907. Vander  Pauw ert  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 633 F. 2d 223.

No. 80-5927. Hamp ton  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 633 F. 2d 927.

No. 80-5928. Sander s v . Unite d  States . C. A. 9th Cir.
Certiorari denied. Reported below: 634 F. 2d 637.
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No. 80-5929. Sando val -Castano  v . United  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 636 F. 2d 
1205.

No. 80-5931. Flood  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 633 F. 2d 222.

No. 80-5940. Walton  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 629 F. 2d 1347.

No. 80-5943. Will is  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 633 F. 2d 930.

No. 80-5946. Goodm an  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 639 F. 2d 770.

No. 80-5947. Ali  v . Gibson , Commi ssione r  of  Public  
Safety , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 631 F. 2d 1126.

No. 80-270. Paxman  et  al . v . Henrico  County  Schoo l  
Board  et  al .;

No. 80-451. Albemarle  County  School  Board  v . Pax -
man ; and

No. 80-452. Henrico  County  School  Board  v . Paxman  
et  al . C. A. 4th Cir. Certiorari denied. Justi ce  Powell  
took no part in the consideration or decision of these peti-
tions. Reported below: 612 F. 2d 848.

No. 80-341. Werneth  v . Idaho . Sup. Ct. Idaho. Cer-
tiorari denied. Reported below: 101 Idaho 241, 611 P. 2d 
1026.

Justice  Brennan , with whom Justice  Marshall  joins, 
dissenting.

Petitioner seeks review on double jeopardy grounds of his 
conviction of embezzlement by corporate officer. I would 
grant the petition for certiorari and reverse the judgment of 
the Supreme Court of Idaho.

Petitioner was initially charged with the crime of embezzle-
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ment by bailee. Idaho Code § 18-2407 (1979). At the start 
of the trial a jury was empaneled, witnesses were sworn, and 
testimony by a state witness was taken. 101 Idaho 241, 242, 
611 P. 2d 1026, 1027 (1980). Jeopardy had clearly attached. 
Crist v. Bretz, 437 U. S. 28, 38 (1978).

The State then moved to amend the information to charge 
the additional crime of embezzlement by corporate officer. 
Idaho Code § 18-2402 (1948). Defense counsel opposed the 
motion and the trial judge sustained the objection. The 
State then moved to dismiss the original charge, embezzle-
ment by bailee, and after defense counsel stated and then 
withdrew his objection, the trial judge dismissed that charge.

Four days later, petitioner was charged with the crime of 
embezzlement by corporate officer. The charge was based on 
the same transaction which had given rise to the dismissed 
charge. Petitioner moved to dismiss on the ground that a 
new trial would violate his right against double jeopardy, but 
that motion was denied and petitioner was convicted. Peti-
tioner then appealed to the Idaho Supreme Court, which af-
firmed the conviction. The Idaho Supreme Court did, how-
ever, reject the trial court’s finding that petitioner had con-
sented to dismissal of the initial charge of embezzlement by 
bailee.

I adhere to the view that the Double Jeopardy Clause of 
the Fifth Amendment, applied to the States through the Four-
teenth Amendment, requires the prosecution in one proceed-
ing, except in extremely limited circumstances not present 
here, of “all the charges against a defendant that grow out of 
a single criminal act, occurrence, episode, or transaction.” 
Ashe v. Swenson, 397 U. S. 436, 453-454 (1970) (Brennan , 
J., concurring). See Clift v. Alabama, 435 U. S. 909 (1978) 
(Brennan , J., dissenting); Thompson n . Oklahoma, 429 U. S. 
1053 (1977) (Brennan , J., dissenting), and cases collected 
therein. Accordingly, I would grant the petition for certio-
rari and reverse the judgment of the Supreme Court of Idaho.
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No. 80-384. Marin  Count y  Democrat ic  Central  Com -
mit tee  v. Unger . Ct. App. Cal., 1st App. Dist. Certiorari 
denied. Justi ce  White  would grant certiorari. Reported 
below: 102 Cal. App. 3d 681, 162 Cal. Rptr. 611.

No. 80-571. Miss ouri  v . Sours . Sup. Ct. Mo. Motion 
of respondent for leave to proceed in jorma pauperis granted. 
Certiorari denied. Justice  Blackmun  and Justi ce  Rehn -
qui st  would dismiss the petition for writ of certiorari as 
moot. Reported below: 603 S. W. 2d 592.

No. 80-639. Sulli van  v . Perini  North  River  Asso ci -
ates  et  al .; and

No. 80-651. Fusco v. Perini  North  River  Associ ates  
et  al . C. A. 2d Cir. Certiorari denied. Justi ce  Black -
mun  would grant certiorari. Reported below: 622 F. 2d 
1111.

No. 80-649. Edis on  Electr ic  Ins titu te  et  al . v . Costle , 
Admin ist rator , Enviro nme ntal  Protection  Agency . C. A. 
D. C. Cir. Certiorari denied. Justice  Stewart  and Justice  
Powell  took no part in the consideration or decision of this 
petition.

No. 80-675. Moore  et  al . v . Protestant  Episcopal  
Churc h  in  the  Dioces e of  New  Jerse y  et  al . Sup. Ct. 
N. J. Certiorari denied. Justi ce  Mars hall  took no part 
in the consideration or decision of this petition. Reported 
below: 83 N. J. 572, 417 A. 2d 19.

No. 80-887. Burns  et  al . v . Dioces e of  Newar k  et  al . 
Sup. Ct. N. J. Certiorari denied. Justi ce  Marsh all  took 
no part in the consideration or decision of this petition. Re-
ported below: 83 N. J. 594, 417 A. 2d 31.

No. 80-830. Advertis er  Co . v . Fulton  et  al . Sup. Ct. 
Ala. Motion of South Carolina Press Association et al. for 
leave to file a brief as amici curiae granted. Certiorari 
denied. Reported below: 388 So. 2d 533.
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No. 80-869. Hott  v . Indiana . Ct. App. Ind. Certiorari 
denied. Justi ce  Brennan  and Justice  Marsh all  would 
grant certiorari. Reported below: ---- Ind. App. ---- , 400
N. E. 2d 206.

No. 80-878. Olkon  v . Minne sot a . Sup. Ct. Minn. 
Motion of Minnesota Civil Liberties Union for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 299 N. W. 2d 89.

No. 80-5161. Johnso n v . Oklahom a . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 611 P. 2d 1137.

Justice  Brennan , with whom Justice  Marshall  joins, 
dissenting.

Petitioner was charged by information on April 1, 1975, in 
the District Court of Tulsa County, Okla., with the crime of 
kidnaping for the purpose of extortion. On April 16, 1975, 
he was charged in the District Court of Osage County, Okla., 
with the crime of murder in the first degree arising out of the 
same criminal episode. Following preliminary hearings in 
both courts, petitioner was bound over for trial. He subse-
quently moved for and was granted a continuance of the mur-
der trial pending completion of his kidnaping trial.

Petitioner was found guilty of kidnaping and sentenced to 
60 years in prison. Petitioner then filed a pleading in the 
Osage County District Court, entitled “Petition for Writ of 
Habeas Corpus or Petition for Writ of Prohibition or Peti-
tion for Writ of Mandamus,” alleging, inter alia, that a trial 
on the first-degree murder charge would violate his federal 
constitutional right against multiple trials and multiple pun-
ishments embodied in the Double Jeopardy Clause of the 
Fifth Amendment. Before the District Court acted on his 
pleading, petitioner sought similar relief from the Oklahoma 
Court of Criminal Appeals, which was denied. The District 
Court later denied the requested relief.

Petitioner next filed in Osage County District Court a “Plea
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of Former Jeopardy,” urging that his kidnaping conviction 
barred the murder trial on the ground that the two crimes 
were not separate and distinct offenses. He also moved to 
strike all references to the kidnaping in the Osage County in-
formation. Although the plea and the motion were denied 
by the District Court, the Court of Criminal Appeals, upon 
application by petitioner for a writ of mandamus, vacated the 
trial court’s ruling, holding that the plea and motion should 
have been granted. The court noted, however, that the kid-
naping conviction would not prohibit a subsequent prosecu-
tion for second-degree murder. Contending that a second- 
degree murder trial was also barred, petitioner sought a 
rehearing and a writ of prohibition. The Court of Criminal 
Appeals, after vacating its previous opinion prohibiting a 
trial on first-degree murder but allowing a trial on second- 
degree murder, denied all of petitioner’s requests for relief. 
Johnson v. Hampton, 572 P. 2d 1301 (1978).

On petition for certiorari, this Court granted certiorari, va-
cated the Court of Criminal Appeals decision, and remanded 
the case for further consideration in light of Brown n . Ohio, 
432 U. S. 161 (1977), and Harris v. Oklahoma, 433 U. S. 682 
(1977). Johnson v. Hampton, 434 U. S. 947 (1977). On 
remand, the Court of Criminal Appeals granted a writ of pro-
hibition against a trial for first-degree murder. The infor-
mation was subsequently amended to charge second-degree 
murder, and to strike all references to the kidnaping. Peti-
tioner again sought a writ of prohibition from the Court of 
Criminal Appeals, alleging, inter alia, that the trial would 
violate the Double Jeopardy Clause. The court declined to 
assume jurisdiction and dismissed the writ. Petitioner then 
was tried and convicted of second-degree murder, and sen-
tenced to 10 years to life. On appeal, the Court of Criminal 
Appeals affirmed. 611 P. 2d 1137 (1980).

I would grant the petition for certiorari and reverse the 
judgment of the Oklahoma Court of Criminal Appeals. I 
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adhere to the view that the Double Jeopardy Clause of the 
Fifth Amendment, applied to the States through the Four-
teenth Amendment, requires the prosecution in one proceed-
ing, except in extremely limited circumstances not present 
here, of “all the charges against a defendant that grow out of 
a single criminal act, occurrence, episode, or transaction.” 
Ashe v. Swenson, 397 U. S. 436, 453-454 (1970) (Brennan , 
J., concurring). See Thompson n . Oklahoma, 429 U. S. 1053 
(1977) (Brennan , J., dissenting), and cases collected therein.*

No. 80-5514. Seay  v . Alabama . Sup. Ct. Ala. Certio-
rari denied. Just ice  Stewar t  would grant certiorari. Re-
ported below: 390 So. 2d 11.

No. 80-5823. Dil dine  v . Dildine  et  al . Sup. Ct. S. C. 
Certiorari denied. Justi ce  Marshall  would grant certiorari.

No. 80-5854. Cape  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Reported below: 246 Ga. 520, 272 S. E. 2d 487.

Justi ce  Brennan  and Justi ce  Mars hall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

Rehearing Denied
No. 80-320. Costel lo  v . Board  of  Appe als  of  the  Town  

of  Concord , ante, p. 1011;
No. 80-391. Akers  v . Commiss ioner  of  Internal  Rev -

enue , ante, p. 993;
No. 80-555. Cota  v . County  of  Los Angeles  et  al ., 

ante, p. 1014; and
No. 80-5493. Le Vasse ur  v . Hawa ii , ante, p. 1018. Peti-

tions for rehearing denied.

*Respondent argues that petitioner waived his double jeopardy claim 
in the proceedings below. Respondent’s arguments are meritless.
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No. 80-5537. Jones  v . Civiletti , Attorney  General , 
et  al ., ante, p. 1019;

No. 80-5539. Grinan  v . Giegold , ante, p. 1019; and
No. 80-5561. Hance  v . Georgia , ante, p. 1067. Petitions 

for rehearing denied.

No. 79-6542. O’Hern  v . Chicag o  Typog rap hical  Union  
No. 16 et  al ., ante, p. 849. Motion for leave to file petition 
for rehearing denied.

Februar y  10, 1981

Dismissal Under Rule 53
No. 79-1587. A/S Ivarans  Rederi  v . Johns on . C. A. 

1st Cir. Certiorari dismissed under this Court’s Rule 53. 
Reported below: 613 F. 2d 334.





AMENDMENTS OF RULES OF THIS COURT 
Order

It is ordered that Rule 28.1 of the Rules of the Supreme 
Court of the United States be amended to read as follows:

“28.1. Pleadings, motions, notices, briefs, or other 
documents or papers required or permitted to be pre-
sented to this Court or to a Justice shall be filed with 
the Clerk. Any document filed by or on behalf of 
counsel of record whose appearance has not previously 
been entered must be accompanied by an entry of 
appearance. Any document, except a joint appendix or 
a brief amicus curiae, filed by or on behalf of one or 
more corporations, shall include a listing naming all 
parent companies, subsidiaries (except wholly owned 
subsidiaries) and affiliates of each such corporation. 
This listing may be done in a footnote. If such listing 
has been included in a document filed earlier in the par-
ticular case, reference may be made to the earlier docu-
ment and only amendments to the listing to make it 
currently accurate need be included in the document 
currently being filed.”

It is further ordered that Rules 9.3, 9.6, 15.1 (b), 16.2, 
21.1 (b), 22.2, 25.4, 34.1 (b), 34.2 and 43.2 be amended by 
adding at the end of each such Rule the following:

“See Rule 28.1.”
The foregoing amendments shall become effective on 

November 21, 1980.

October  21, 1980
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OPINIONS OF INDIVIDUAL JUSTICES IN 
CHAMBERS

O’CONNOR, BY HER PARENTS AND NEXT FRIENDS, 
O’CONNOR et  ux. v. BOARD OF EDUCATION

OF SCHOOL DISTRICT 23 ET AL.

ON APPLICATION TO VACATE STAY

No. A-384. Decided November 4, 1980

An application to vacate the Court of Appeals’ stay pending appeal of 
the District Court’s preliminary injunction requiring respondent school 
officials to allow plaintiff-applicant, a female junior high school student, 
to try out for the boys’ basketball teams, is denied. As required by an 
interscholastic athletic conference’s rules, the school maintained separate 
teams for boys and girls for contact sports, including basketball, and 
the refusal to allow applicant to try out for the boys’ teams was based 
solely on her sex. The Court of Appeals’ en banc decision to continue 
the stay entered by a panel of the court is entitled to great deference. 
It appears at this stage of the proceedings that the gender-based classifi-
cation, which apparently was adopted in full compliance with the regula-
tions of the Department of Health, Education, and Welfare, is reasonable 
in substantially all of its applications, and it cannot be said to be 
unconstitutional simply because it might appear arbitrary in an indi-
vidual case such as applicant’s. Without a gender-based classification 
in competitive contact sports, there would be a substantial risk that 
boys would dominate the girls’ programs and deny them an equal 
opportunity to compete in interscholastic events.

Justice  Stevens , Circuit Justice.
On October 27, 1980, a panel of the United States Court 

of Appeals for the Seventh Circuit granted a stay pending 
appeal of a preliminary injunction entered by the District 
Court in favor of the plaintiff. Two days later, the Court 
of Appeals sitting en banc entered an order continuing the 
stay. The plaintiff has submitted to me, in my capacity as 
Circuit Justice, an application to vacate this stay. For the

1301
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reasons explained below, I have decided not to vacate the 
stay entered by the Court of Appeals.

I
On October 22, 1980, plaintiff Karen O’Connor, represented 

by her father and her mother, filed a verified complaint and 
a motion for a temporary restraining order and preliminary 
injunction, supported by appropriate afiidavits, in the United 
btates District Court for the Northern District of Illinois. 
Her papers allege the following facts which, since they have 
not yet been denied or contradicted by countervailing affi-
davits or evidence, must be accepted as true.
T Karen is an 11-year-old sixth-grade student at MacArthur 
Junior High School; she is 4'11" tall and weighs 103 pounds, 
hor at least four years she has successfully competed with 
boys m various organized basketball programs. A profes- 
sional basketball coach who witnessed her play with boys and 
girls aged 10 to 13 during the summer of 1980 rates her 
ability as equal to or better than a female high school sopho- 
m w P1T and equal to that of a male eighth-grade player.

MacArthur Junior High School is a member of the Mid- 
Suburban Junior High School Conference, an association of 
six junior high schools engaged in interscholastic athletics. 
MacArthur has programs for seventh-grade and for eighth- 
Sr!"e teams; sixth-grade students are eligible to try out for 
both the seventh-grade and the eighth-grade teams. Stu-
dents of either sex may compete on the same teams in some 
noncontact sports but Conference rules require separate 
toXd fXb°yS and 8lrls f0r contact sPorts- Contact sports 
include boxing, wrestling, rugby, ice hockey, football, basket-
ball and other sports the purpose of major activity of which 
involves bodily contact.” See Complaint fl 35.

CnAugust 1980> Karen’s father requested that she be 
permitted to try out for the boys’ basketball teams. After 
a series of requests and refusals, Karen and her parents com-
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menced this litigation, seeking both a temporary order re-
quiring defendants to allow her to participate in the tryouts 
which were originally scheduled to commence on October 27, 
1980, and permanent relief allowing her to play in interscho-
lastic competition if she made either the seventh-grade or the 
eighth-grade team.

After an adversary hearing, on October 23, 1980, the Dis-
trict Court rendered an oral opinion and granted temporary 
relief to the plaintiff. The court held that the plaintiff had 
established a likelihood of success on the merits and that she 
would suffer irreparable injury if temporary relief was denied. 
The court concluded that she had a constitutionally protected 
interest in equal access to training and competition that would 
develop her athletic talents. The court rejected the two 
justifications presented by the defendants at the hearing.

First, without deciding whether the provision of separate 
but equal facilities to male and female students would avoid 
any constitutional objection, the District Court found that the 
separate programs offered by the defendants were not in fact 
equal because Karen’s opportunity to compete with persons of 
substantially lesser skill in the girls’ program was not as 
valuable as the opportunity to compete with those who are 
equal or superior to her in ability in the boys’ program.

Second, the defendants argued that if they allowed Karen to 
try out for the boys’ teams, they would have to allow boys 
to try out for the girls’ teams, and since boys generally have 
superior athletic ability, the boys would dominate the girls’ 
programs and ultimately deprive girls of a fair opportunity 
to engage in competitive athletics. The District Court re-
jected this argument, stating merely that the defendants had 
not persuaded it that there were no less restrictive alterna-
tives available, other than completely separate programs clas-
sified entirely on the basis of sex.

The District Court refused to grant a stay pending appeal. 
As I understand the facts, defendants thereafter (1) post-
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poned the tryouts;1 (2) filed an appeal from the preliminary 
injunction requiring them to allow Karen to try out for the 
boys’ teams; and (3) applied to the Court of Appeals for a 
stay of the District Court’s injunction. On October 27, by a 
vote of 2 to 1, a three-judge panel granted a stay, without 
opinion. On October 29, 1980, the Court of Appeals, sitting 
en banc, voted 5 to 3 to continue the stay pending the appeal. 
On October 31, 1980, the plaintiff filed her petition to vacate 
the stay entered by the Court of Appeals, supported by 
various papers filed in the District Court and the Court of 
Appeals. Defendants filed their response on November 3, 
1980.

II
Although I have the power, acting as Circuit Justice, to 

dissolve the stay entered by the Court of Appeals, Holtzman 
v. Schlesinger, 414 U. S. 1304, 1308 (1973) (Marsh all , J., 
in chambers), this power is to be exercised “with the greatest 
of caution and should be reserved for exceptional circum-
stances.” Ibid. A Court of Appeals’ decision to enter a stay 
is entitled to great deference, Commodity Futures Trading 
Comm’n v. British American Commodity Options Corp., 434 
U. S. 1316, 1319 (1977) (Marshall , J., in chambers); such 
deference is especially appropriate when the Court of Appeals 
has acted en banc. Nevertheless, the question presented by 
the application is sufficiently difficult to justify careful con-
sideration.2 In answering that question, I shall first identify 
certain propositions that seem to be adequately established.

xThe papers filed on behalf of Karen in this Court suggest that the 
defendants rescheduled the tryouts in order to deprive Karen of the 
opportunity to try out for the boys’ teams while the defendants sought 
a stay from the Court of Appeals. The defendants assert that the resched-
uling was required because of the postponement, due to inclement weather, 
of another athletic event. Because the motive underlying the rescheduling 
is not relevant to the question presented here, resolution of this factual 
conflict is unnecessary.

2 The difficulty of the question presented by the defendants’ request for
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First, there is no dispute about the fact that the defendants 
have acted under color of state law and that their refusal 
to allow Karen to try out for the boys’ teams is based solely 
on the fact that she is a girl. Whether or not Karen’s inter-
est in improving her athletic skills is characterized as “funda-
mental” or something less, I think it is clear that the 
defendants have the burden of justifying a discrimination of 
this kind.

Second, since the burden of justification was on the defend-
ants, at this stage of the proceeding the stay entered by the 
Court of Appeals cannot be upheld on grounds not yet sup-
ported by the record, even though it may remain open to the 
defendants to offer additional evidence at a full trial. Thus, 
for example, the defendants have preserved the right to offer 
evidence to support the proposition that the exclusion of girls 
from the boys’ teams is necessary to protect female athletes 
from harm. They were unable to present evidence support-
ing such a justification at the preliminary hearing, however, 
and therefore this justification is not available to them at this 
stage of this proceeding. Defendants have also made no claim 
that the boys' athletic program would be harmed in any way 
by allowing Karen to participate.3 Nor have they suggested

a stay is illustrated by the fact that Judge Cudahy, a member of the 
majority of the panel which granted the stay on October 27, dissented 
from the Court of Appeals’ en banc decision to continue the stay on 
October 29.

3 In their response filed in this Court, the defendants have suggested that 
the girls’ basketball program will be injured if Karen is allowed to par-
ticipate in the boys’ program, because the girls’ program will then be 
deprived of its best athlete. This justification, like the need to protect 
female athletes from physical or psychological harm, while plausible, is 
not supported by the present record. It cannot, therefore, be used as a 
basis for upholding the stay entered by the Court of Appeals. The fact 
that defendants advance this argument indicates that they regard Ka ta d  
as still eligible to participate in the girls’ program even though she de-
clined to participate in the girls’ tryouts while this matter has been 
pending.
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that the exclusion of Karen is necessary in order to protect 
Karen from harm.

Third, although the record is incomplete, plaintiff does not 
appear to dispute defendants’ representation that the separate 
athletic programs for the girls are equal to the boys’ programs 
in the sense that the time, money, personnel, and facilities 
devoted to each are equal. Defendants are therefore correct 
in putting to one side the cases in which a number of courts 
have ordered schools to allow girls to participate on boys’ 
teams following a showing that the girls’ programs were 
inferior.

Fourth, in deciding whether to vacate the stay, I have a 
duty to consider the potential of irreparable harm to the 
respective parties. Although defendants have argued to the 
contrary, I am persuaded that the District Court was correct 
in concluding that, if Karen will probably succeed on the 
merits, she would suffer greater harm than would the defend-
ants by allowing her to try out for the boys’ teams. I am 
therefore persuaded that the stay can only be supported by 
the sufficiency of the defendants’ showing that there is an 
adequate reason for discriminating against Karen because 
of her sex.

In my opinion, the question whether the discrimination is 
justified cannot depend entirely on whether the girls’ pro-
gram will offer Karen opportunities that are equal in all 
respects to the advantages she would gain from the higher 
level of competition in the boys’ program. The answer must 
depend on whether it is permissible for the defendants to 
structure their athletic programs by using sex as one criterion 
for eligibility. If the classification is reasonable in substan-
tially all of its applications, I do not believe that the general 
rule can be said to be unconstitutional simply because it 
appears arbitrary in an individual case.4

41 share District Judge Marshall’s view that if attention is confined 
to the application of the rule to Karen—rather than to the general
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It seems to me that there can be little question about the 
validity of the classification in most of its normal applica-
tions. Without a gender-based classification in competitive 
contact sports, there would be a substantial risk that boys 
would dominate the girls’ programs and deny them an equal 
opportunity to compete in interscholastic events. The de-
fendants program appears to have been adopted in full com-
pliance with the regulations promulgated by the Department

Health, Education, and Welfare.5 Although such com-
pliance certainly does not confer immunity on the defendants, 

validity of the rule—the discrimination does appear arbitrary. In some 
respects, Karen’s claim is no different from that of any other sixth or 
seventh grader. The younger children are permitted to try out for the 
eighth-grade teams, but the eighth graders are excluded from the seventh-
grade teams because their participation would be unfair to the younger 
students. The fact that an eighth grader must face competition from 
talented seventh graders without reciprocal rights indicates that there is 
no necessary reason why boys may not be required to compete with 
talented girls without reciprocal rights. I would also note that Karen’s 
claim is supported by the Court’s equal protection analysis in Caban v 
Mohammed, 441 U. S. 380, 391-394 (1979); see id., at 409-412 (Ste ve ns  
J., dissenting).

5 T; 6 Department of Health, Education, and Welfare, pursuant to Title 
IX of the Education Amendments of 1972, 20 U. S. C. § 1681, promul-
Sated re^u^a^ons designed to eliminate discrimination on the basis of sex 
m education programs and activities receiving federal financial assistance. 
One of these regulations, specifically addressing gender-based discrimina-
tion m athletic programs, provides in part:
[A] recipient may operate or sponsor separate teams for members of 

each sex where selection for such teams is based upon competitive skill 
or the activity involved is a contact sport. However, where a recipient 
operates or sponsors a team in a particular sport for members of one sex 
but operates or sponsors no such team for members of the other sex, and 
athletic opportunities for members of that sex have previously been 
limited, members of the excluded sex must be allowed to try-out for the 
team offered unless the sport involved is a contact sport. For the pur-
poses of this part, contact sports include boxing, wrestling, rugby, ice 
hockey, football, basketball and other sports the purpose of major activity 
of which involves bodily contact.” 45 CFR §86.41 (b) (1979).



1308 O’CONNOR v. BOARD OF EDUCATION

Opinion in Chambers 449U.S.

it does indicate a strong probability that the gender-based 
classification can be adequately justified. At least that prob-
ability is sufficient to persuade me that I should adhere to 
the practice of according deference to the judgment of the 
majority of my colleagues on the Court of Appeals.

The application to vacate the stay is denied.
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Mc Carthy , supe rinte ndent  v . harper

ON APPLICATION FOR STAY

No. A-631. Decided February 3, 1981

An application for a stay, pending applicant’s petition for certiorari, of 
the mandate of the Court of Appeals—which had reversed the District 
Court’s judgment dismissing respondent state prisoner’s habeas corpus 
petition—is granted. Title 28 U. S. C. § 2253 provides that an appeal 
may not be taken to a court of appeals from a final order in a habeas 
corpus proceeding based on detention arising from state-court process 
unless the judge who rendered the order or a circuit justice or judge 
issues a certificate of probable cause. There is no indication that such 
a certificate was issued here, and at least four other Members of this 
Court would probably share the view that, accordingly, the Court of 
Appeals was prohibited by statute from entertaining respondent’s appeal 
from the District Court’s judgment. Thus, this Court would probably 
grant certiorari and reverse the Court of Appeals’ judgment with in-
structions to dismiss respondent’s appeal.

Justi ce  Rehnquis t , Circuit Justice.
Applicant McCarthy has requested me to stay the issuance 

of the mandate of the Court of Appeals for the Ninth Circuit 
in this case pending his petition for certiorari on the grounds 
that the Court of Appeals failed to require respondent to 
exhaust all of his state remedies before seeking federal habeas 
to challenge his conviction. The Court of Appeals reversed a 
judgment of the United States District Court for the Central 
District of California dismissing respondent’s petition for 
habeas corpus, and in doing so it relied on its own earlier deci-
sion in Harris n . Superior Court, 500 F. 2d 1124 (1974) (en 
banc), cert, denied, 420 U. S. 973 (1975). Harris in turn held 
that a “postcard” denial of a petition for writ of habeas cor-
pus by the California Supreme Court, without opinion or cita-
tion, constitutes a denial on the merits and therefore satisfies 
the exhaustion requirement.

Because I felt there was a threshold jurisdictional problem 



1310 OCTOBER TERM, 1980

Opinion in Chambers 449U.S.

which had not been addressed by the Court of Appeals or by 
the applicant, I called for a response from the respondent. 
This document, consisting of 16 lines of text, quite candidly 
states that “respondent must tell the court that according to 
the records of the California Bureau of Prisons, Theodore 
Monroe Harper is no longer in prison or on parole. Respond-
ent’s counsel did not learn this until a few days ago, when a 
status letter to Mr. Harper and copies of pleadings which he 
had sent to his client were returned without a forwarding 
address. Respondent’s counsel now is unable to locate his 
client. As a result of this situation, it is respondent’s belief 
that this case may be moot and no case or controversy may 
be present.” Response to Application 1.

Federal habeas corpus is a civil action, and this Court has 
jurisdiction to consider applicant’s petition for certiorari to 
the Court of Appeals for the Ninth Circuit only if the case 
was properly appealed from the District Court to the Court 
of Appeals. Title 28 U. S. C. § 2253 provides in pertinent 
part:

“An appeal may not be taken to the court of appeals 
from the final order in a habeas corpus proceeding where 
the detention complained of arises out of process issued 
by a State court, unless the justice or judge who rendered 
the order or a circuit justice or judge issues a certificate 
of probable cause.”

The District Court in this case, in a judgment rendered 
pursuant to Federal Rule of Civil Procedure 58, stated that 
“It is adjudged that the Petition for Writ of Habeas Corpus is 
dismissed.” There is no indication that either the judge of 
the District Court or a circuit justice or judge has issued a cer-
tificate of probable cause in this case. As presently advised 
I am therefore of the opinion, which I believe would be 
shared by at least four of my colleagues, that the Court of 
Appeals was prohibited by statute from entertaining respond-
ent’s appeal from the order of the District Court dismissing 
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his application for a writ of habeas corpus. “Though neither 
party has questioned the jurisdiction of the Court of Appeals 
to entertain the appeal, we are obligated to do so on our own 
motion if a question thereto exists.” Liberty Mutual Insur-
ance Co. v. Wetzel, 424 U. S. 737, 740 (1976). That leads me 
to the further conclusion that this Court would grant appli-
cant’s petition for certiorari, and, unless it chose to ignore the 
above quoted provision of 28 U. S. C. § 2253, reverse the judg-
ment of the Court of Appeals with instructions to dismiss re-
spondent’s appeal from the order of the District Court.

If I am correct in my reasoning, the mandate of the Court of 
Appeals for the Ninth Circuit should be stayed pending appli-
cant’s petition for certiorari to this Court. Because of the 
jurisdictional defect in the appeal, I find it unnecessary to 
reach applicant’s contentions respecting the correctness of the 
decision of the Court of Appeals for the Ninth Circuit in 
Harris N. Superior Court, supra.

A stay has been entered pending the timely filing of a 
petition for writ of certiorari by applicant, with the usual 
terms as to its duration.

It is so ordered.
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ATIYEH, GOVERNOR OF OREGON, et  al . v . CAPPS 
ET AL.

ON APPLICATION FOR STAY

No. A-625. Decided February 4, 1981

An application to stay the District Court’s injunction, which requires 
Oregon officials to eliminate “overcrowding” in a certain prison by 
reducing the number of prisoners housed there by specified amounts by 
specified dates, is granted pending either the Court of Appeals’ decision 
in the appeal in this case or this Court’s decision in Rhodes v. Chapman, 
No. 80-332, scheduled for argument this Term and involving similar 
issues (whichever may come first). It appears that the District Court, 
in determining the appropriate standards under the Eighth and Four-
teenth Amendments to be applied in considering conditions of im-
prisonment, misconstrued pertinent decisions of this Court. Moreover, 
the District Court’s order fails to comply with the specificity require-
ment of Federal Rule of Civil Procedure 65 (d).

Justice  Rehnquist , Circuit Justice.
This matter has previously come before me on the appli-

cation of applicant Atiyeh, Governor of Oregon, applicant 
Watson, administrator of the Corrections Division of the 
State of Oregon, and applicant Cupp, Superintendent of the 
Oregon State Penitentiary, on a motion for a stay of the final 
injunction issued by the United States District Court for the 
District of Oregon pending appeal to the Court of Appeals 
for the Ninth Circuit. I issued a temporary stay, feeling 
that on the basis of the application there was merit to some 
of the applicants’ points, but not wanting to proceed further 
with even my own analysis without calling for a response. 
I called for that response, and it has now been received.

The tests have been stated and restated as to probability 
of success on the merits, the probability of four Justices vot-
ing to grant certiorari, and the like as guideposts for the exer-
cise of the function of the Circuit Justice in granting or deny-
ing stays. Because this is not an appeal from an adverse 
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ruling of the Court of Appeals for the Ninth Circuit, from 
which a similar stay was sought and denied, it is not in a 
posture where the so-called “stay equities” can be readily 
evaluated, but I am satisfied in my own mind that, although 
it should not be nearly as frequently done as in the case of 
a final judgment of the court of appeals, an application to 
a Circuit Justice of this Court from a district court is within 
the contemplation of the All Writs Act, 28 U. S. C. § 1651 
(a). I do not understand the respondents to contest this 
proposition as a matter of law. I recognize that they are 
correct in their statement in their response that “[t]he 
normal presumption is that ‘[i]n all cases, the fact weighs 
heavily that the lower court refused to stay its order pending 
appeal.’ ” Memorandum for Respondents 2. And, because 
an appeal from the District Court order is presently pending 
before the Court of Appeals for the Ninth Circuit, the rule to 
be followed is that “[o]rdinarily a stay application to a Cir-
cuit Justice on a matter before a court of appeals is rarely 
granted . . . .” Pasadena Board of Education v. Spangler, 
423 U. S. 1335, 1336 (1975) (Rehnquist , J., in chambers).

Having given such time as was possible to the considera-
tion of the lengthy and able submissions on the part of both 
parties, I have decided to grant the stay pending the decision 
of this Court in Rhodes v. Chapman, No. 80-332, presently 
scheduled for argument this Term, or the decision of the 
Court of Appeals for the Ninth Circuit pursuant to its ex-
pedited briefing schedule (whichever may come first). My 
reasons for doing so follow and they rest both on procedural 
and substantive grounds.

I find in the carefully considered opinion, findings of fact, 
and conclusions of law of the District Court a set of assump-
tions which I do not believe the Constitution warrants, and 
I believe that at least three other Justices of this Court 
would concur in my belief. The court dealt with a “maxi-
mum security prison” located in Salem, Ore., comprising 22 
acres surrounded by a re-enforced concrete wall averaging 
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25 feet in height. Prisoners are housed in five units. One 
of these cellblocks was built in 1929, two in the early 1950’s, 
and the newest in 1964. 495 F. Supp. 802, 808 (1980). The 
findings of fact and conclusions of law proceed to set forth 
in great detail the numbers, facilities, and conditions at this 
prison. Some of those findings and conclusions were based on 
the Standards of the American Correctional Association', id., 
at 809, the National Sheriffs’ Association Standards, id., at 
810, and the Standards of the United States Army. Ibid.

The District Court also relied on the testimony of a pro-
fessor of psychology at the University of Texas at Arlington 
to the effect that the housing at the Salem institution is 
“inadequate to avoid adverse physical and mental effects.” 
Ibid. It also relied on the testimony of the Dean of the Uni-
versity of Chicago Law School that the “overcrowding” levels 
that exist at the institution undermine the initiative of in-
mates to seek self-improvement and prevent their rehabilita-
tion. Id., at 811.

Naturally, penal officials would like to have a larger share 
of the State’s budget, just as would any number of other 
state officials administering programs mandated by the State. 
But there is nothing in the Constitution that says that “re-
habilitation” is the sole permissible goal of incarceration, and 
we have only recently stated that retribution is equally per-
missible. See Gregg n . Georgia, 428 U. S. 153, 184, n. 30 
(1976).

The District Court concluded by stating that overcrowding 
“exceeds the level of applicable professional standards; has 
increased the health risks to which inmates are exposed; has 
impinged on the proper delivery of medical and mental health 
care; has reduced the opportunity for inmates to participate 
in rehabilitative programs; has resulted in idleness; has pro-
duced an atmosphere of tension and fear among inmates and 
staff; has reduced the ability of the institutions to protect 
the inmates from assaults; and is likely to produce embit-
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tered citizens with heightened antisocial attitudes and be-
havior.” 495 F. Supp., at 813.

I think the District Court, while it may be correct in its 
findings of fact, and is certainly closer to the scene than a 
single Circuit Justice in Washington, has missed the point 
of several of our cases, including Price v. Johnston, 334 U. S. 
266 (1948), Procunier v. Martinez, 416 U. S. 396 (1974), 
and Bell v. Wolfish, 441 U. S. 520 (1979). It has chosen to 
rely on a plurality opinion in Trop v. Dulles, 356 U. S. 86 
(1958), stating in dicta that the touchstone of the Eighth 
Amendment is “nothing less than the dignity of man.’ Id., 
at 100.

I find the District Court’s efforts to distinguish Bell v. 
Wolfish, supra, particularly unpersuasive, although I likewise 
realize that there is considerable difference of opinion among 
the Members of this Court as to the merits of that decision. 
The District Court states that Bell “is not controlling here” 
because double-celling of pretrial detainees for no more than 
60 days is quite different from institutions housing people 
who have been convicted of crime and are sentenced to long-
term confinement. But this cuts both ways: a pretrial de-
tainee, presumably detained on probable cause but not yet 
having been found guilty as charged under our constitutional 
procedures, cannot be “punished” at all. See Bell v. Wolfish, 
supra. The respondents here, however, each of whom has 
been tried, found guilty, and sentenced to a term which turns 
out to be, in terms of “mean time served,” 24 months, 495 
F. Supp., at 814, are in a different boat from both their per-
spective and society’s perspective. So far as they are con-
cerned, they will have to endure the overcrowded conditions 
for a longer period of time than the pretrial detainees had to 
endure them in Bell v. Wolfish, supra; but from the point of 
view of society, the legislature has spoken through its penal 
statutes and its conferring of authority on the parole au-
thorities to seriously penalize those duly convicted of crimes 
which it has defined as such. In short, nobody promised 
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them a rose garden; and I know of nothing in the Eighth 
Amendment which requires that they be housed in a manner 
most pleasing to them, or considered even by most knowl-
edgeable penal authorities to be likely to avoid confronta-
tions, psychological depression, and the like. They have 
been convicted of crime, and there is nothing in the Consti-
tution which forbids their being penalized as a result of that 
conviction.

It is equally well settled that prisoners have constitutional 
rights, and that cadena temporal, see Weems v. United 
States, 217 U. S. 349, 382 (1910), and conditions such as 
those described in the Arkansas prison system in Hutto v. 
Finney, 437 U. S. 678 (1978), exceed the bounds permitted 
the States by the Eighth and Fourteenth Amendments to 
the United States Constitution. It is considerations such as 
these with which this Court must deal in its upcoming deci-
sion and opinion in Rhodes v. Chapman, supra, a case relied 
upon by the District Court in its findings and conclusions 
when it was simply a decision of the Court of Appeals for the 
Sixth Circuit. I think it best, in the exercise of my function 
as Circuit Justice, that the District Court have the benefit of 
this Court’s opinion in that case before it takes over the 
management of the Oregon prison system.

The actual order entered by the District Court reads as 
follows:

“[T]he court will require that a reduction of the total 
population at the three facilities by 500 persons be ac-
complished by December 31, 1980, together with a fur-
ther reduction of at least 250 by March 31, 1981. The 
order will not direct the state to adopt any particular 
methods to achieve this goal. However, to assure that 
progress toward that goal is being made, defendants will 
be ordered to report monthly, commencing on Septem-
ber 1, 1980, on the number of persons housed at each 
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facility and the steps that have been taken and remain 
to be taken to meet the deadlines imposed.” 495 F. 
Supp., at 806.

In my opinion, the above order of the District Court fails to 
comply with Federal Rule of Civil Procedure 65 (d), which 
provides in relevant part:

“Every order granting an injunction and every re-
straining order shall set forth the reasons for its issu-
ance; shall be specific in terms; shall describe in reason-
able detail, and not by reference to the complaint or other 
document, the act or acts sought to be restrained . . . .” 

Several years ago we stated in Schmidt v. Lessard, 414 
U. S. 473 (1974):

“As we have emphasized in the past, the specificity 
provisions of Rule 65 (d) are no mere technical require-
ments. The Rule was designed to prevent uncertainty 
and confusion on the part of those faced with injunctive 
orders, and to avoid the possible founding of a contempt 
citation on a decree too vague to be understood ....

“The requirement of specificity in injunction orders 
performs a second important function. Unless the trial 
court carefully frames its orders of injunctive relief, it is 
impossible for an appellate tribunal to know precisely 
what it is reviewing. Gunn [v. University Committee 
to End the War, 399 U. S.] 383, [388 (1970)]. We can 
hardly begin to assess the correctness of the judgment 
entered by the District Court here without knowing its 
precise bounds. In the absence of specific injunctive 
relief, informed and intelligent appellate review is greatly 
complicated, if not made impossible.” Id., at 476-477.

The language in the order of the District Court directing the 
prison officials to accomplish a further reduction of “at least 
250” by March 31, 1981, falls short of this specificity 
requirement.
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For all of the above-stated reasons, and because in the 
normal course of events by the close of this Court’s October 
1980 Term a decision should be handed down in Rhodes v. 
Chapman, supra, I think that the District Court’s ultimate 
resolution of the case before it will be facilitated, not re-
tarded, by the issuance of a stay as previously- indicated. 
There is no reason for courts to become the allies of prison 
officials in seeking to avoid unpleasant prison conditions 
when the executive and the legislature of the State have de-
cided that only a certain amount of money shall be allocated 
to prison facilities; there is likewise no reason for the District 
Court to stay its hand when specific constitutional violations 
are called to its attention.

It is accordingly ordered that the injunction issued by the 
District Court be stayed, pending either the decision of the 
Court of Appeals for the Ninth Circuit in this case or the 
decision of this Court in Rhodes N. Chapman, supra, which-
ever may come first.
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CALIFORNIA v. RIEGLER

ON APPLICATION FOR STAY

No. A-659. Decided February 5, 1981

An application to stay, pending the filing of a petition for certiorari, the 
California Court of Appeal’s judgment reversing respondent’s state drug 
conviction on the ground that the Fourth Amendment was violated, is 
granted. After a lawful customs search revealed hashish in packages 
mailed from Germany, law enforcement officials arranged for a con-
trolled delivery of the packages; obtained a warrant to search the 
place of delivery and seize the packages; delayed executing the warrant 
and followed respondent and others when they left the delivery place 
by automobile with the packages; and, after arresting the suspects, 
reopened the packages at the police station without obtaining a second 
search warrant. The stay is warranted because the state court’s de-
cision was based on the Federal Constitution; the “balance of equities” 
favors the State, which must either retry or dismiss the case, whereas 
respondent has been free on bail since conviction; and the case pre-
sents issues of sufficient importance that four Justices of this Court 
probably will vote to grant certiorari.

Justi ce  Rehnquist , Circuit Justice.
The applicant, the State of California, has asked me to 

stay the execution and enforcement of the judgment of the 
California Court of Appeal in People v. Riegler, 111 Cal. App. 
3d 580, 168 Cal. Rptr. 816 (1980), pending the filing of a 
petition for writ of certiorari and a final determination of the 
case by this Court. Review is sought of the Court of Ap-
peal’s conclusion that the failure of law enforcement officers 
to obtain a search warrant in this case violated the Fourth 
Amendment and mandates a reversal of the respondent’s con-
viction for possession of marihuana for sale.

The facts are not in dispute. On November 8, 1977, 
United States customs officials in New York City were alerted 
by specially trained police dogs of the possible presence of 
marihuana in two packages mailed from Germany to Merced, 
Cal. Pursuant to customs laws, officials of the Postal Serv-
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ice and the Drug Enforcement Administration opened the 
packages and confirmed that they contained hashish. The 
packages were then resealed and sent to authorities in Cali-
fornia. Postal authorities and local California officials ar-
ranged for a controlled delivery of the packages and obtained 
a search warrant authorizing them to enter the place of de-
livery and to search for and seize the packages and their con-
tents. The packages were delivered, and in order to allow 
the occupants time to open the packages and exercise domin-
ion and control over the contents, the police did not immedi-
ately execute the search warrant. Approximately 15 minutes 
after the packages were delivered, the respondent and two 
companions arrived by automobile at the residence and left 
almost immediately thereafter with the packages. While 
some police remained at the residence and executed the search 
warrant, others followed the respondent and his companions 
in the hopes that they would lead them to other suspects. 
Eventually, the police, fearful that they would lose the sus-
pects in heavy traffic, stopped the automobile and arrested 
the respondent and his companions. The packages were in 
plain view in the back seat and were seized at the time of ar-
rest. The packages were in the same condition as they were 
before the delivery to the home. They were transported to 
Merced that evening where they were photographed, opened, 
and inventoried. No second search warrant was obtained be-
fore the reopening of the packages. The hashish was still in 
the packages. The street value of the hashish was $100,000.

A majority of the California Court of Appeal held that the 
seizure by the police of the packages containing the hashish 
was valid but the subsequent reopening of the packages at 
the police station without a search warrant violated the 
Fourth Amendment. Its holding rested on this Court’s deci-
sion in United States v. Chadwick, 433 U. S. 1 (1977), and 
its progeny, particularly Walter v. United States, 447 U. S. 
649 (1980). Judge Andreen wrote separately concurring in 
the result but questioning the wisdom of the majority’s opin-
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ion and its rejection of the State’s argument that the re-
spondent had a lesser expectation of privacy because the 
packages had previously been subjected to a customs search 
and determined to contain contraband. Accordingly, the 
packages could move through the mail only by virtue of gov-
ernmental authorization. Were it not for an earlier decision 
by a panel of that court which Judge Andreen considered 
controlling, he would hold that the packages were in the con-
structive possession of the law enforcement officers from the 
time of the opening of them in New York until the subse-
quent stop of the automobile. Three of the seven justices 
of the Supreme Court of California voted to grant a hearing 
at the request of the State.

There are three pertinent inquiries which are usually made 
in evaluating a request for stay of enforcement of an order 
of a state court: whether that order is predicated on federal 
as opposed to state grounds; whether the “balance of equi-
ties” militates in favor of the relief requested by the appli-
cant; and whether it is likely that four Justices of this Court 
would vote to grant certiorari. I conclude here that each of 
these questions must be answered in the affirmative.

First, the decision of the California Court of Appeal is 
predicated on the Federal Constitution. The opinion refers 
specifically to the Fourth Amendment and relies for support 
on federal cases and state cases addressing the federal con-
stitutional issue.

Second, the “balance of equities” favors the granting of 
the stay. The State argues that unless the requested stay is 
granted under present California law the case must either be 
set for retrial or dismissed. The State will therefore be 
denied the opportunity to have the Court of Appeal’s deci-
sion reviewed by this Court. By contrast, the prejudice to 
the respondent is less. The State asserts without contradic-
tion that respondent has been free on bail since his conviction.

Finally, I conclude that it is likely that four Justices of 
this Court will vote to grant certiorari. The case presents 
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important issues regarding the level of expectation of pri-
vacy a recipient of a package containing contraband sent 
through the international mails may have when the packages 
have previously been subjected to a lawful customs search 
and delivered under controlled conditions and constant sur-
veillance. None of our prior cases have directly addressed 
this oft recurring situation and certainly none of the three 
opinions in Walter v. United States, supra, provides a ready 
answer. In my opinion, the case presents issues which are 
of sufficient importance that four Justices of this Court would 
likely vote to grant the State’s petition for certiorari.

The request for a stay of the judgment of the California 
Court of Appeal pending consideration of a timely petition 
for certiorari by the applicant is granted, to remain in effect 
until disposition of the petition for certiorari. If the peti-
tion is granted, the stay is to remain in effect until this Court 
decides the case or until this Court otherwise orders.
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Employment discrimination—EEOC’s disclosure of information.—Parties 

filing discrimination charges against their employer with Equal Employ-
ment Opportunity Commission are not included within “public” to whom 
disclosure by Commission of confidential information received from em- 
ployer is illegal under §§ 706 (b) and 709 (e) of Title VII of Act. EEOC 
v. Associated Dry Goods Corp., p. 590.

CIVIL RIGHTS ATTORNEY’S FEES AWARDS ACT OF 1976. See 
Constitutional Law, V, 4.

COAL MINING. See Federal Water Pollution Control Act.

COLLATERAL ESTOPPEL. See Civil Rights Act of 1871, 1.

COLLATERAL FOR LOANS. See Securities Regulation.

COLLATERAL ORDERS. See Administrative Procedure Act; Juris-
diction.

COLLEGES. See Limitation of Actions.

COLOR OF STATE LAW. See Civil Rights Act of 1871, 2.

COMMERCE CLAUSE. See Constitutional Law, I.

COMPACT CLAUSE. See Constitutional Law, II.
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COMPENSATION FOR DISABILITY. See Longshoremen’s and Har-
bor Workers’ Compensation Act.

COMPENSATION OF FEDERAL JUDGES. See Constitutional Law, 
III; Judges; Jurisdiction, 2.

CONCENTRATION CAMP GUARD. See Immigration and Nationality 
Act of 1952.

CONCURRENT SENTENCES. See Criminal Law.

CONDITIONS OF IMPRISONMENT. See Stays, 1.

CONFIDENTIAL INFORMATION. See Civil Rights Act of 1964.

CONFLICT OF INTEREST. See Jurisdiction, 1.

CONFLICT OF LAWS.

Out-of-state accident—Insurance coverage—Application of forum’s 
law.—Where (1) respondent’s husband died from injuries suffered as a 
passenger on a motorcycle struck by a car in Wisconsin near Minnesota 
border, (2) vehicle operators and decedent were all Wisconsin residents, 
(3) decedent had commuted daily to work in Minnesota, (4) neither 
operator had valid insurance, but decedent had a policy for three auto-
mobiles containing a clause insuring him against losses from accidents 
with uninsured motorists but limiting such coverage to $15,000 for each 
automobile, (5) respondent became a Minnesota resident after accident 
and was appointed there as personal representative of decedent’s estate, 
and (6) respondent brought action in a Minnesota court seeking a declara-
tion under Minnesota law that uninsured motorist coverage on each of 
decedent’s automobiles could be “stacked” to provide total coverage of 
$45,000, Minnesota Supreme Court’s judgment affirming trial court’s de-
termination that Minnesota’s choice-of-law rules required application of 
Minnesota law permitting stacking, rather than contrary Wisconsin law, 
is affirmed. Allstate Ins. Co. v. Hague, p. 302.

CONSERVATION. See Constitutional Law, I; VI, 1.

CONSTITUTIONAL LAW. See also Civil Rights Act of 1871, 1; Stays, 
1, 3, 4.

I. Commerce Clause.
Ban on plastic milk containers—Validity of Minnesota statute.—A 

Minnesota statute banning retail sale of milk in plastic nonretumable 
containers does not violate Commerce Clause as constituting an unreason-
able burden on interstate commerce, since statute does not discriminate 
between interstate and intrastate commerce and since incidental burden 
on interstate commerce is not excessive in relation to putative local 
benefits. Minnesota v. Clover Leaf Creamery Co., p. 456.
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CONSTITUTIONAL LAW—Continued.
II. Compacts Between States.

Interpretation of Interstate Agreement on Detainers—Federal law.— 
Interpretation of Interstate Agreement on Detainers, as a congressionally 
sanctioned interstate compact within scope of Compact Clause, presents a 
question of federal law, and, as a matter of statutory construction, a 
prisoner incarcerated in a jurisdiction that has also adopted Uniform 
Criminal Extradition Act is entitled to procedural protections of that 
Act, including right to a pretransfer hearing, before being involuntarily 
transferred to another jurisdiction pursuant to Art. IV of Interstate Agree-
ment on Detainers. Cuyler v. Adams, p. 433.

III. Compensation of Federal Judges.
Validity of statutory pay “freeze.”—With regard to federal statutes 

that, for certain fiscal years, stopped or reduced previously authorized 
statutory cost-of-living pay increases for high-level federal officials, in-
cluding federal judges, those statutes that became law on or after first 
day of fiscal year involved—but not those that became law before start 
of fiscal year—violated prohibition of Compensation Clause against 
diminishing compensation of federal judges while in office. United States 
v. Will, p. 200.

IV. Double Jeopardy.
“Dangerous special offender”—Sentence—Appeal by Government.—Sec-

tion 3576 of Organized Crime Control Act of 1970, which authorizes 
Government to appeal sentence imposed upon a “dangerous special 
offender,” does not violate either multiple punishment or multiple trials 
guarantee of Double Jeopardy Clause. United States v. DiFrancesco, 
p. 117.

V. Due Process.
1. Change in Internal Revenue Code—Retroactive application.—Amend-

ments in 1976 of Internal Revenue Code’s minimum tax provisions— 
increasing rate of tax and decreasing allowable exemption for enumerated 
items of tax preference, including deduction for net long-term capital 
gain, and making amendment effective for taxable years beginning after 
December 31, 1975—may be applied to appellee taxpayer’s sale of a house, 
resulting in a long-term capital gain, that took place in 1976 prior to 
enactment of amendments, without violating Fifth Amendment’s Due 
Process Clause. United States v. Darusmont, p. 292.

2. Criminal trials—Photographic, radio, and television coverage.—Con-
stitution does not prohibit a State from experimenting with a program 
allowing photographic, radio, and television coverage of criminal trials. 
Chandler v. Florida, p. 560.
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CONSTITUTIONAL LAW—Continued.
3. Identification evidence—Hearing to determine reliability.—A state 

criminal court is not required by Due Process Clause of Fourteenth 
Amendment to conduct a hearing out of jury’s presence whenever a 
defendant contends that a witness’ identification of him was arrived at 
improperly. Watkins v. Sowders, p. 341.

4. Solitary confinement—Prior hearing.—Allegations of uncounseled state 
prisoner’s complaint in Federal District Court under 42 U. S. C. § 1983 
that his solitary confinement for a violation of prison regulations without 
a prior hearing denied him due process were sufficient to require response 
from state corrections officers where there was nothing to show that 
immediate segregation was necessitated by emergency conditions or con-
cern for institutional security; and award of attorney’s fees against prisoner 
was improper since there was no finding that his action was frivolous, 
unreasonable, or without foundation. Hughes v. Rowe, p. 5.

VI. Equal Protection of the Laws.
1. Ban on plastic milk containers—Validity of Minnesota statute.—A. 

Minnesota statute banning retail sale of milk in plastic nonreturnable con-
tainers bears a rational relation to State’s objectives of promoting resource 
conservation, easing solid waste disposal problems, and conserving energy, 
and thus does not violate Equal Protection Clause. Minnesota v. Clover 
Leaf Creamery Co., p. 456.

2. Railroad Retirement Act of 197If.—Denial of “windfall” benefits.— 
Equal protection guarantee under Fifth Amendment is not violated by 
provisions of Railroad Retirement Act of 1974 which changed earlier pro-
visions as to “windfall” benefits for persons who qualified for both railroad 
retirement and social security benefits, and which preserved windfall 
benefits for certain current employees who had qualified for dual benefits 
as of changeover date but distinguished between employees who had more 
than 10 years but less than 25 years of railroad employment on basis of 
whether they had ‘“current connection” with railroad industry as of 
changeover date or date of retirement. U. S. Railroad Retirement Bd. v. 
Fritz, p. 166.

VII. Extradition.
Prison conditions in demanding State.—Extradition Clause and its im-

plementing statute, 18 U. S. C. § 3182, do not give courts of asylum State 
authority to inquire into prison conditions of demanding State, and thus 
once Governor of California issued warrant for respondent’s extradition 
to Arkansas, claims as to constitutional defects in Arkansas penal system 
should be heard in Arkansas, not California, courts. Pacileo v. Walker, 
p. 86.
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CONSTITUTIONAL LAW—Continued.
VIII. Freedom of Religion.

Public schools Posting of Ten Commandments.—A. Kentucky statute 
requiring posting of a copy of Ten Commandments, purchased with private 
contributions, on wall of each public school classroom in State has no 
secular legislative purpose and therefore violates Establishment Clause of 
First Amendment. Stone v. Graham, p. 39.
IX. Right to Counsel.

Remedy for violation—Dismissal of indictment.—Assuming, arguendo, 
that respondent s Sixth Amendment right to counsel was violated when 
federal agents, despite knowledge that she had been indicted on a federal 
charge and had retained counsel, met with her without counsel’s knowledge 
or permission, disparaged counsel, sought respondent’s cooperation in a 
related investigation, and indicated that she would benefit if she co-
operated and would face a stiff jail term if she did not, but respondent 
did not cooperate or supply any information pertinent to her case, dis-
missal of indictment against respondent was not an appropriate remedy, 
since there was no showing of any adverse consequence to representation 
she received or to fairness of proceedings leading to her conviction. 
United States v. Morrison, p. 361.
X. Searches and Seizures.

1. Automobile search—Probable cause.—Where police officer, after ob-
serving speeding car, heard radio dispatch which reported theft of motor 
vehicle parts, including chrome lug nuts, and which described suspects, 
and officer then again spotted speeding car and followed it into service 
station, circumstances provided probable cause for officer’s seizure without 
a warrant of chome lug nuts and lug wrenches which were observed in 
plain view in car after occupants, who met suspects’ descriptions, had 
stepped out of car to talk with officer. Colorado v. Bannister, p. 1.

2. Smuggling aliens into country—Investigative stop of vehicle.—Objec-
tive acts and circumstantial evidence justified Border Patrol officers’ 
investigative stop of respondents’ vehicle, resulting in discovery of illegal 
aliens, since on basis of totality of circumstances officers could reasonably 
surmise that particular vehicle they stopped was engaged in criminal 
activity. United States v. Cortez, p. 411.
XI. Taking of Property.

Interest on interpleader fund—County’s taking.—County’s taking as its 
own, under authority of a Florida statute, interest accruing on an inter-
pleader fund deposited in registry of county court was a taking violative 
of Fifth and Fourteenth Amendments, where a fee, based on amount of 
principal deposited as prescribed by another Florida statute, was also 
charged for court clerk’s services in receiving fund into registry, and



INDEX 1329

CONSTITUTIONAL LAW—Continued.
where deposited fund was private and was required by statute in order 
for depositor to avail itself of statutory protection from claims of creditors 
and others. Webb’s Fabulous Pharmacies, Inc. v. Beckwith, p. 155.

COST-OF-LIVING PAY INCREASES. See Constitutional Law, III;
Judges; Jurisdiction, 2.

COURTS OF APPEALS. See Criminal Law; Judicial Review; Juris-
diction, 1; Mandamus; Stays, 2.

CREDITORS’ CLAIMS. See Constitutional Law, XI.

CRIME CONTROL CONSENT ACT OF 1934. See Constitutional Law, 
II.

CRIMINAL LAW. See also Constitutional Law, II; IV; V, 2, 3; VII; 
IX; X; Habeas Corpus; Securities Regulation; Stays, 3.

Affirmance of convictions—“Concurrent sentence” doctine—Remand.— 
Court of Appeals’ judgment affirming, on basis of “concurrent sentence” 
doctrine, petitioner’s mail fraud convictions—court also having affirmed, 
on merits, his convictions for another offense—is vacated, and case is 
remanded for reconsideration of applicability of “concurrent sentence” 
doctrine, since Solicitor General conceded in this Court that mail fraud 
convictions were invalid. Mariscal v. United States, p. 405.

CRUEL AND UNUSUAL PUNISHMENT. See Constitutional Law, V, 
4; Stays, 1.

CUSTODIAL POLICE INTERROGATIONS. See Constitutional Law, 
IX.

DANGEROUS SPECIAL OFFENDERS. See Constitutional Law, IV.

DEBTOR AND CREDITOR. See Constitutional Law, XI.

DECEPTIVE ACTS OR PRACTICES IN COMMERCE. See Admin-
istrative Procedure Act.

DENATURALIZATION. See Immigration and Nationality Act of 1952.

DETAINERS. See Constitutional Law, II.

DISABILITY BENEFITS. See Longshoremen’s and Harbor Workers’ 
Compensation Act.

DISCLOSURE OF INFORMATION BY EQUAL EMPLOYMENT OP-
PORTUNITY COMMISSION. See Civil Rights Act of 1964.

DISCRIMINATION AGAINST FEMALES. See Stays, 4.

DISCRIMINATION AGAINST INTERSTATE COMMERCE. See Con-
stitutional Law, I.
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DISCRIMINATION IN EMPLOYMENT. See Civil Rights Act of 1964.

DISCRIMINATION OF RAILROAD RATES AGAINST RECYCLA-
BLE MATERIALS. See Judicial Review.

DISCRIMINATION ON BASIS OF NATIONAL ORIGIN. See Limi-
tation of Actions.

DISMISSAL OF INDICTMENTS. See Constitutional Law, TX-

DISPLACED PERSONS ACT OF 1948. See Immigration and Nation-
ality Act of 1952.

DISQUALIFICATION OF JUDGES. See Judges.

DISQUALIFICATION OF OPPOSING PARTY’S COUNSEL. See Ju-
risdiction, 1.

DISTRICT COURTS. See Injunctions; Jurisdiction.

DOUBLE JEOPARDY. See Constitutional Law, IV.

DUE PROCESS. See Conflict of Laws; Constitutional Law, V.

ECONOMIC CAPABILITY TO COMPLY WITH EFFLUENT LIMI-
TATIONS. See Federal Water Pollution Control Act.

EFFECTIVE ASSISTANCE OF COUNSEL. See Constitutional Law, 
IX.

EFFLUENT LIMITATIONS. See Federal Water Pollution Control 
Act.

EIGHTH AMENDMENT. See Constitutional Law, VII; Stays, 1.

EMPLOYER AND EMPLOYEES. See Civil Rights Act of 1964; Con-
stitutional Law, VI, 2; Longshoremen’s and Harbor Workers’ Com-
pensation Act.

EMPLOYMENT DISCRIMINATION. See Civil Rights Act of 1964; 
Limitation of Actions.

ENERGY CONSERVATION. See Constitutional Law, I; VI, 1.

ENVIRONMENTAL PROTECTION AGENCY. See Federal Water 
Pollution Control Act.

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION. See Civil 
Rights Act of 1964; Limitation of Actions.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, VI; 
Stays, 4.

ESTABLISHMENT OF RELIGION CLAUSE. See Constitutional Law, 
vm.

EVIDENCE. See Constitutional Law, V, 3; X, 1.
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EXHAUSTION OF STATE REMEDIES. See Stays, 2.

EXTRADITION. See Constitutional Law, II; VII.

FALSE STATEMENTS. See Securities Regulation.

FEDERAL EMPLOYEES. See Constitutional Law, III; Judges; Juris-
diction, 2.

FEDERAL INCOME TAXES. See Constitutional Law, V, 1.

FEDERAL JUDGES. See Constitutional Law, III; Judges; Jurisdic-
tion, 2.

FEDERAL RULES OF CIVIL PROCEDURE. See Stays, 1.

FEDERAL-STATE RELATIONS. See Civil Rights Act of 1871, 1;
Constitutional Law, II; V, 2; Habeas Corpus; Injunctions; Stays, 
1, 2.

FEDERAL TRADE COMMISSION ACT. See Administrative Proce-
dure Act.

FEDERAL WATER POLLUTION CONTROL ACT.
Effluent limitations—Variances—Economic capability of applicant.—Act 

does not require Environmental Protection Agency to consider economic 
capability of variance applicant to comply with Agency’s 1977 uniform 
effluent limitations for categories of point sources, even though Act 
contains variance provision authorizing consideration of economic ability 
to meet 1987 effluent limitations for individual point sources. EPA v. 
National Crushed Stone Assn., p. 64.
FIFTH AMENDMENT. See Constitutional Law, IV; V, 1; VI, 2; XI.

FINAL AGENCY ACTION. See Administrative Procedure Act.

FINAL DECISIONS. See Jurisdiction, 1.

FINAL JUDGMENTS. See Mandamus.

FINANCIAL INTERESTS OF JUDGES. See Judges.

FIRST AMENDMENT. See Constitutional Law, VIII.

FLORIDA. See Constitutional Law, XI.

FOURTEENTH AMENDMENT. See Civil Rights Act of 1871, 1; Con-
flict of Laws; Constitutional Law, V, 2-4; X, 1; XI; Stays, 1.

FOURTH AMENDMENT. See Civil Rights Act of 1871, 1; Constitu-
tional Law, X; Stays, 3.

FRAUD. See Securities Regulation.

FREEDOM OF RELIGION. See Constitutional Law, VIII.
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FREEZE” OF FEDERAL JUDGES’ PAY. See Constitutional Law, 
III; Judges; Jurisdiction, 2.

FULL FAITH AND CREDIT. See Conflict of Laws.

GENDER-BASED DISCRIMINATION. See Stays, 4.

GIRL’S RIGHT TO TRY OUT FOR BOYS’ SPORTS TEAMS See 
Stays, 4.

GOVERNMENT EMPLOYEES. See Constitutional Law, III; Judges; 
Jurisdiction, 2; Limitation of Actions.

HABEAS CORPUS. See also Stays, 2.
State prisoner Federal relief—State-court determinations—Presumption 

of correctness—In view of provisions of 28 U. S. C. § 2254 (d) regarding 
presumption in state prisoner’s federal habeas corpus proceedings of cor-
rectness of state-court determination of fact issue, Federal Court of 
Appeals erred in concluding, on basis of state trial-court record, that 
pretrial photographic identification of prisoner was improper, since (1) 
on same record, state appellate court, in affirming conviction, had reached 
a contrary conclusion after plenary consideration of question which was 
first raised on appeal, and (2) federal court’s opinion contained no refer-
ences to either § 2254 (d) or state-court findings and no reasoning to show 
why “presumption of correctness” was not applicable. Sumner v Mata 
p. 539.

HARBOR WORKERS. See Longshoremen’s and Harbor Workers’ Com-
pensation Act.

HEARINGS IN EXTRADITION PROCEEDINGS. See Constitutional 
Law, II.

HEARINGS TO DETERMINE RELIABILITY OF IDENTIFICATION 
EVIDENCE. See Constitutional Law, V, 3.

IDENTIFICATION EVIDENCE. See Constitutional Law, V, 3.

ILLEGAL ALIENS. See Constitutional Law, X, 2.

ILLINOIS. See Constitutional Law, V, 4.

IMMIGRATION AND NATIONALITY ACT OF 1952.
Revocation of citizenship—Failure to disclose service as concentration 

camp guard.—Petitioner’s citizenship, obtained in 1970 on basis of his 
1949 visa papers and his naturalization application—none of such docu-
ments having disclosed his service during World War II as an armed 
guard at a Nazi concentration camp—must be revoked under § 340 (a) 
of Act because it was “illegally procured.” Fedorenko v. United States 
p. 490.
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IMMUNITY OF JUDGES FROM DAMAGES LIABILITY. See Civil
Rights Act of 1871, 2.

IMPARTIAL JUDGES. See Judges.
INCIDENTS OF OWNERSHIP. See Constitutional Law, XI.

INCOME TAXES. See Constitutional Law, V, 1.

INDICTMENTS. See Constitutional Law, IX.

INJUNCTIONS. See also Stays, 1.
Anti-Injunction Act—Enforcement of water permit—Earlier state-court 

proceeding.—Anti-Injunction Act prohibits Federal District Court, in 
action by respondent merchants involved in California landowner’s sale 
of water to Mexico, from enjoining petitioner county from enforcing permit 
issued to owner which allowed sale of water only for use within county, 
where county had earlier obtained a state-court injunction prohibiting 
owner from violating permit and it was not determined that respondents 
were “strangers” to state-court proceeding. County of Imperial v. 
Munoz, p. 54.
INSURANCE. See Conflict of Laws.
INTEREST ON INTERPLEADER FUNDS. See Constitutional Law,

XI.
INTERLOCUTORY ORDERS. See Mandamus.
INTERNAL REVENUE CODE. See Constitutional Law, V, 1.

INTERNAL REVENUE SERVICE.
Tax investigation—Summons—Documents prepared by taxpayer’s attor-

neys.—ln an action to enforce an Internal Revenue Service tax-investiga-
tion summons, questionnaires sent to corporate taxpayer’s employees by 
corporation’s attorneys during internal investigation of payments to foreign 
government officials, and attorneys’ memoranda and notes of interviews 
with corporation’s officers and employees, are covered by attorney-client 
privilege insofar as responses to questionnaires and any notes reflecting 
responses to interview questions were concerned, including responses made 
by corporate personnel who did not control corporation’s actions; and 
notes and memoranda of interviews, insofar as they revealed attorneys’ 
mental processes in evaluating communications, constitute work product 
that cannot be disclosed simply on Government’s showing of substantial 
need or inability to obtain equivalent without undue hardship. Upjohn 
Co. v. United States, p. 383.
INTERPLEADER FUNDS. See Constitutional Law, XI.

INTERSTATE AGREEMENT ON DETAINERS. See Constitutional 
Law, II.



1334 INDEX

INTERSTATE COMMERCE. See Administrative Procedure Act; Con-
stitutional Law, I.

INTERSTATE COMMERCE COMMISSION. See Judicial Review.

INTERSTATE EXTRADITION. See Constitutional Law, VII.

INVESTIGATIVE STOP OF VEHICLE. See Constitutional Law, X, 2. 

JUDGES. See also Civil Rights Act of 1871, 2; Constitutional Law,
III; Jurisdiction, 2.

Disqualification Rule of Necessity—Actions challenging “freeze” of 
federal judges’ salaries.—Because of common-law Rule of Necessity, 28 
U. S. C. §455—which requires disqualification of federal judge in pro-
ceedings where his impartiality might reasonably be questioned or where 
he has a financial interest in subject matter or is a party to proceedings— 
does not operate to disqualify all federal judges, including Supreme Court 
Justices, from deciding class actions by federal judges against United 
States challenging validity under Compensation Clause of Constitution of 
federal statutes that stopped or reduced previously authorized statutory 
cost-of-living pay increases for high-level federal officials, including federal 
judges. United States v. Will, p. 200.

JUDICIAL IMMUNITY. See Civil Rights Act of 1871, 2.

JUDICIAL REVIEW. See also Administrative Procedure Act.
ICC order—Railroad rates for recyclable materials.—Upon review of 

Interstate Commerce Commission’s order under Railroad Revitalization 
and Regulatory Reform Act of 1976, which order found that rail rates 
for recyclable and competing virgin materials unjustly discriminated against 
certain recyclables and permitted railroads to raise rates if new rates did 
not produce revenue in excess of 180% ratio between revenue and variable 
cost, Court of Appeals had power to order further proceedings to deter-
mine propriety of 180% ratio standard, but had no power to revoke rates 
implemented under standard or to enjoin further increases toward 180% 
level. Consolidated Rail Corp. v. National Assn, of Recycling Industries 
Inc., p. 609.

JURISDICTION. See also Constitutional Law, VII; Stays, 2.
1. Court of Appeals—District Court order—Denial of disqualification of 

opposing party’s counsel.—District court orders denying motions to dis-
qualify the opposing party’s counsel in a civil case are not appealable 
“final decisions” under 28 U. S. C. § 1291, and thus Court of Appeals 
was without jurisdiction to consider merits of District Court’s order deny-
ing defendant manufacturer’s motion to disqualify plaintiffs’ lead counsel 
in product-liability litigation for alleged conflict of interest arising from 
fact that manufacturer’s liability insurer was also an occasional client of 
counsel’s law firm. Firestone Tire & Rubber Co. v. Risjord, p. 368.
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JURISDICTION—Continued.
2. Supreme Court—District Court judgments—Actions challenging 

“freeze” of federal judges’ salaries.—Under 28 U. S. C. § 1251, Supreme 
Court has jurisdiction of appeals from District Court’s judgments in class 
actions by federal judges against United States holding unconstitutional 
federal statutes that stopped or reduced previously authorized statutory 
cost-of-living pay increases for high-level federal officials, including federal 
judges, and District Court had jurisdiction under 28 U. S. C. § 1346 (a)(2), 
which confers jurisdiction over actions against United States based on 
Constitution when amount in controversy does not exceed $10,000, none 
of individual claims here having been alleged to have exceeded that amount. 
United States v. Will, p. 200.
KENTUCKY. See Constitutional Law, V, 3; VIII.

LIMITATION OF ACTIONS.
Employment discrimination—Actions under Civil Rights Acts. Where 

(1) state college’s board of trustees decided to deny professor tenure and 
notified him on June 26, 1974, that he would be offered a 1-year terminal 
contract that would expire June 30, 1975, (2) board notffied professor on 
September 12, 1974, of denial of his grievance, (3) on April 18, 1975, Equal 
Employment Opportunity Commission accepted his complaint charging 
discrimination in violation of Title VII of Civil Rights Act of 1964, and 
(4) after receiving Commission’s right-to-sue letter, professor filed action 
in District Court on September 9, 1977, alleging discrimination on basis 
of national origin in violation of both Title VII and 42 U. S. C. § 1981, 
his claims were untimely under both Title Vil’s requirement that a com-
plaint be filed with Commission within 180 days after alleged unlawful 
employment practice occurred and requirement of applicable state statute 
of limitations that § 1981 action be filed within three years of unfavorable 
employment decision, since only alleged discrimination occurred and 
limitations periods therefore commenced—when tenure decision was made 
and communicated to professor on June 26, 1974. Delaware State College 

v. Ricks, p. 250.
LOANS. See Securities Regulation.
LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION 

ACT.
Disability benefits—Determination of amount.—Employee’s recovery for 

permanent partial loss of use of a leg is limited by Act’s schedule specifying 
method of calculation of compensation for such an injury, and § 8 (c) 
(21)’s provision of a method of calculation in “all other cases does not 
authorize an alternative method for computing benefits for permanent 
partial disabilities covered by schedule. Potomac Electric Power Co. v. 
Director, OWCP, p. 268.
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LONG-TERM CAPITAL GAINS. See Constitutional Law, V, 1.

MAIL FRAUD. See Criminal Law.

MAIL SEARCHES. See Stays, 3.

MANDAMUS.
New-trial order—Propriety of mandamus relief.—Where District Court, 

because of error in its evidentiary rulings in respondent’s private antitrust 
action, had entered a nonappealable interlocutory new-trial order after 
return of jury verdict for respondent, Court of Appeals erred in issuing 
writ of mandamus directing restoration of verdict as to liability but per-
mitting a new trial on damages, a trial court’s new-trial order being 
reviewable on direct appeal after final judgment and rarely, if ever, 
justifying mandamus. Allied Chemical Corp. v. Daiflon, Inc., p. 33.

MILK CONTAINERS. See Constitutional Law, I; VI, 1.

MINIMUM TAX. See Constitutional Law, V, 1.

MINING. See Federal Water Pollution Control Act.

MINNESOTA. See Conflict of Laws; Constitutional Law, I; VI, 1.

MISSOURI. See Civil Rights Act of 1871, 1.

MOTORISTS. See Conflict of Laws.

MULTIPLE PUNISHMENT. See Constitutional Law, IV.

MULTIPLE TRIALS. See Constitutional Law, IV.

NATURALIZATION. See Immigration and Nationality Act of 1952.

NEW JERSEY. See Constitutional Law, II.

NEWS MEDIA COVERAGE OF CRIMINAL TRIALS. See Constitu-
tional Law, V, 2.

NEW TRIALS. See Mandamus.

“OFFER” OF SECURITIES. See Securities Regulation.

OIL COMPANIES. See Administrative Procedure Act.

OREGON. See Stays, 1.

ORGANIZED CRIME CONTROL ACT OF 1970. See Constitutional 
Law, IV.

OVERCROWDING IN PRISONS. See Stays, 1.

PENNSYLVANIA. See Constitutional Law, II.

PERMANENT PARTIAL DISABILITY. See Longshoremen’s and Har-
bor Workers’ Compensation Act.

PERMITS FOR SALE OF WATER. See Injunctions.
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PHOTOGRAPHIC COVERAGE OF CRIMINAL TRIALS. See Con-
stitutional Law, V, 2.

PHOTOGRAPHIC IDENTIFICATION. See Habeas Corpus.

“PLAIN VIEW” EXCEPTION. See Constitutional Law, X, 1.

PLASTIC MILK CONTAINERS. See Constitutional Law, I; VI, 1.

PLEDGES OF STOCK. See Securities Regulation.

POLICE INTERROGATIONS. See Constitutional Law, IX.

POLLUTION. See Federal Water Pollution Control Act.
POSTING TEN COMMANDMENTS IN CLASSROOMS. See Constitu-

tional Law, VIII.
PRELIMINARY INJUNCTIONS. See Injunctions; Stays, 4.
PRETRIAL IDENTIFICATION. See Habeas Corpus; Constitutional 

Law, V, 3.
PRISONS AND PRISONERS. See Constitutional Law, V, 4; VII;

Stays, 1.
PRIVACY RIGHTS. See Constitutional Law, X, 2.
PRIVILEGED COMMUNICATIONS. See Internal Revenue Service.

PROBABLE CAUSE. See Constitutional Law, X, 1.
PRODUCTION OF DOCUMENTS. See Internal Revenue Service.

PRODUCT-LIABILITY ACTIONS. See Jurisdiction, 1.
PUBLIC DISCLOSURE OF INFORMATION BY EQUAL EMPLOY-

MENT OPPORTUNITY COMMISSION. See Civil Rights Act of 
1964.

PUBLIC EMPLOYEES. See Constitutional Law, III; Judges; Jurisdic-
tion, 2; Limitation of Actions.

RADIO COVERAGE OF CRIMINAL TRIALS. See Constitutional 
Law, V, 2.

RAILROAD RATES. See Judicial Review.
RAILROAD RETIREMENT ACT OF 1974. See Constitutional Law, 

VI, 2.
RAILROAD REVITALIZATION AND REGULATORY REFORM ACT 

OF 1976. See Judicial Review.
RECYCLABLE MATERIALS. See Judicial Review.

RELIGIOUS FREEDOM. See Constitutional Law, VUI.

RESOURCE CONSERVATION. See Constitutional Law, I; VI, 1.
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RETIREMENT BENEFITS. See Constitutional Law, VI, 2.

RETROACTIVITY OF STATUTES. See Constitutional Law, V, 1.

REVOCATION OF CITIZENSHIP. See Immigration and Nationality 
Act of 1952.

RIGHT TO COUNSEL. See Constitutional Law, IX.

RIGHT TO FAIR TRIAL. See Constitutional Law, V, 2; IX.

RULE OF NECESSITY. See Judges.

RULES OF CIVIL PROCEDURE. See Stays, 1.

SALARIES OF FEDERAL JUDGES. See Constitutional Law, III;
Judges; Jurisdiction, 2.

“SALE” OF SECURITIES. See Securities Regulation.

SCHOOLS. See Constitutional Law, VIII; Stays, 4.

SEARCHES AND SEIZURES. See Civil Rights Act of 1871, 1; Con-
stitutional Law, X; Stays, 3.

SEARCH WARRANTS. See Stays, 3.

SECURITIES ACT OF 1933. See Securities Regulation.

SECURITIES REGULATION.
Securities Act of 1933—Fraud—Pledge of stock as an “offer or sale”— 

In view of definitions in § 2 (3) of Securities Act of 1933, a borrower’s 
pledge of stock to a bank as collateral for a loan is an “offer or sale” of a 
security under § 17 (a), which prohibits fraud in “offer or sale” of any 
securities. Rubin v. United States, p. 424.

SEGREGATION OF PRISONERS. See Constitutional Law, V, 4.

SENTENCING OF DANGEROUS SPECIAL OFFENDERS. See Con-
stitutional Law, IV.

SEX DISCRIMINATION. See Stays, 4.

SIXTH AMENDMENT. See Constitutional Law, TX

SMUGGLING ALIENS INTO COUNTRY. See Constitutional Law, X, 
2.

SOCIAL SECURITY BENEFITS. See Constitutional Law, VI, 4. 

SOLID WASTE DISPOSAL. See Constitutional Law, I; VI, 1. 

SOLITARY CONFINEMENT. See Constitutional Law, V, 4.

SPORTS TEAMS IN SCHOOLS. See Stays, 4.

STACKING ’ INSURANCE COVERAGE. See Conflict of Laws.

STATUTES OF LIMITATIONS. See Limitation of Actions.
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STAYS.
1. Injunction—Overcrowding in state prison.—Application to stay 

District Court’s injunction requiring Oregon officials to eliminate over-
crowding in a certain prison by reducing number of prisoners housed 
there by specified amounts by specified dates, is granted. Atiyeh v. 
Capps (Rehn qui st , J., in chambers), p. 1312.

2. Mandate of Court of Appeals—Habeas corpus proceedings —Applica-
tion to stay mandate of Court of Appeals—which had reversed District 
Court’s judgment dismissing respondent state prisoner’s habeas corpus 
petition—is granted, since apparently no certificate of probable cause for 
appeal to Court of Appeals from District Court’s order, as required by 
28 U. S. C. § 2253, had been issued. McCarthy v. Harper (Rehn qui st , 
J., in chambers), p. 1309.

3. Reversal of drug conviction—Violation of Fourth Amendment.— 
Application to stay California Court of Appeal’s judgment reversing 
respondent’s state drug conviction on ground that Fourth Amendment was 
violated by search and seizure involving discovery of hashish in mailed 
packages and subsequent “controlled” delivery of packages, is granted. 
California v. Riegler (Reh nq ui st , J., in chambers), p. 1319.

4. Sex discrimination—Boys’ basketball teams.—Application to vacate 
Court of Appeals’ stay pending appeal of District Court’s preliminary 
injunction requiring respondent school officials to allow plaintiff-applicant, 
a female junior high school student, to try out for boys basketball teams, 
is denied. O’Connor v. Board of Ed. of School Dist. 23 (Ste ve ns , J., in 
chambers), p. 1301.
STOCK PLEDGES. See Securities Regulation.

SUCCESSIVE PROSECUTIONS. See Constitutional Law, IV.

SUMMONSES. See Internal Revenue Service.

SUPREME COURT. See also Judges; Jurisdiction, 2.
1. Proceedings in memory of Justice Douglas, p. vn.
2. Proceedings in memory of Justice Reed, p. xxxvn.
3. Amendments to Rules of the Supreme Court, p. 1137.
4. Retirement of Michael Rodak as Clerk, p. lx i .
5. Appointment of Alexander L. Stevas as Clerk, p. 1105.
6. Appointment of Francis J. Lorson as Chief Deputy Clerk, p. 1106.
7. Presentation of Attorney General, p. lx ii i .

TAKING OF PROPERTY. See Constitutional Law, XI.

TAXES. See Constitutional Law, V, 1.

TAX-INVESTIGATION SUMMONSES. See Internal Revenue Service.

TEACHERS. See Limitation of Actions.
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TELEVISION COVERAGE OF CRIMINAL TRIALS. See Constitu-
tional Law, V, 2.

TEN COMMANDMENTS. See Constitutional Law, VIII.

TENURE. See Limitation of Actions.

TOLLING OF STATUTES OF LIMITATIONS. See Limitations of 
Actions.

UNFAIR COMPETITION. See Administrative Procedure Act.

UNIFORM CRIMINAL EXTRADITION ACT. See Constitutional Law, 
II.

UNINSURED MOTORISTS. See Conflict of Laws.

UNLAWFUL EMPLOYMENT PRACTICES. See Limitation of Ac-
tions.

VARIANCES FROM COMPLIANCE WITH WATER POLLUTION 
REGULATIONS. See Federal Water Pollution Control Act.

VISAS. See Immigration and Nationality Act of 1952.

WARRANT FOR EXTRADITION. See Constitutional Law, VII.

WARRANTLESS SEARCHES AND SEIZURES. See Constitutional 
Law, X, 1.

WARRANTS. See Constitutional Law, VII; Stays, 3.

WASTE DISPOSAL. See Constitutional Law, I; VI, 1.

WATER POLLUTION. See Federal Water Pollution Control Act.

WATER RIGHTS. See Injunctions.

WINDFALL RETIREMENT BENEFITS. See Constitutional Law, 
VI, 2.

WISCONSIN. See Conflict of Laws.
WORDS AND PHRASES.

1. AU other cases.” § 8 (c) (21), Longshoremen’s and Harbor Workers’ 
Compensation Act, 33 U. S. C. §908 (c) (21). Potomac Electric Power 
Co. v. Director, OWCP, p. 268.

2. “Charges shall not be made public” § 706 (b), Civil Rights Act of 
1964, 42 U. S. C. §2000e-5 (b). EEOC v. Associated Dry Goods Corp., 
p. 590.

3. “Dangerous special offender.” Organized Crime Control Act of 
1970,“18 U. S. C. § 3575. United States v. DiFrancesco, p. 117.

4. “Disposition of . . . interest in a security, for value” §2 (3) Securi-
ties Act of 1933, 15 U. S. C. § 77b (3). Rubin v. United States,’ p. 424.

5. “Final agency action.” § 10 (c), Administrative Procedure Act, 5 
U. S. C. § 704. FTC v. Standard Oil Co. of Cal., p. 232.
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WORDS AND PHRASES—Continued.
6. “Final decisions.” 28 U. S. C. § 1291. Firestone Tire & Rubber Co. 

v. Risjord, p. 368.
7. “Hearing.” 28 U. S. C. § 2254 (d). Sumner v. Mata, p. 539.
8. “Illegally procured.” §340 (a), Immigration and Nationality Act of 

1952, 8 U. S. C. § 1451 (a). Fedorenko v. United States, p. 490.
9. “Injunction to stay proceedings in a State court.” Anti-Injunction 

Act, 28 U. S. C. § 2283. County of Imperial v. Munoz, p. 54.
10. “Offer or sale of any securities.” § 17 (a), Securities Act of 1933, 

15 U. S. C. § 77q (a). Rubin v. United States, p. 424.
11. “To make public.” § 709 (e), Civil Rights Act of 1964, 42 U. S. C. 

§2000e-8(e). EEOC v. Associated Dry Goods Corp., p. 590.

WORKERS’ COMPENSATION. See Longshoremen’s and Harbor
Workers’ Compensation Act.

WORK-PRODUCT DOCTRINE. See Internal Revenue Service.
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