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SUPREME COURT OF THE UNITED STATES

Allot ment  of  Justi ces

It is ordered that the following allotment be made of the 
Chief Justice and Associate Justices of this Court among the 
circuits, pursuant to Title 28, United States Code, Section 42, 
and that such allotment be entered of record, viz.:

For the District of Columbia Circuit, Warren  E. Burger , 
Chief Justice.

For the First Circuit, Will iam  J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marshall , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, Warren  E. Burge r , Chief Justice.
For the Fifth Circuit, Lew is  F. Powell , Jr ., Associate 

Justice.
For the Sixth Circuit, Potte r  Stewar t , Associate Justice.
For the Seventh Circuit, John  Paul  Stevens , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackmun , Associate 

Justice.
For the Ninth Circuit, William  H. Rehnquist , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.

December 19, 1975.

(For next previous allotment, see 404 U. S., p. v.)
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RETIREMENT OF REPORTER OF DECISIONS

Supreme  Court  of  the  Unit ed  States

TUESDAY, FEBRUARY 2 7, 19 79

Present: Mr . Chief  Justice  Burger , Mr . Justice  Bren -
nan , Mr . Justice  Stew art , Mr . Justi ce  White , Mr . Justice  
Marsh all , Mr . Justice  Blackmun , Mr . Justice  Powell , 
Mr . Justice  Rehnquist , and Mr . Justice  Stevens .

The  Chief  Justice  said:
I am authorized to announce that Mr. Henry Putzel who 

has been the official Reporter of Decisions of the Court for 
15 years has retired.

The work of the Reporter of Decisions is not known to the 
public but is of great importance to the courts, the legal pro-
fession, and to the public. Mr. Putzel has performed the 
exacting duties of that important office with great distinction 
and in keeping with the tradition of the 12 men who preceded 
him in that position. The Court wishes to pay tribute to 
him and wish him well for the years ahead.

Mr. Henry Lind, Mr Putzel’s deputy, has been appointed 
to succeed him.
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Section 5.13 (d) of the Texas Optometry Act prohibits the practice of 
optometry under a trade name and § 2.02 requires that four of the six 
members of the Texas Optometry Board, which regulates the practice 
of optometry in the State, be members of the Texas Optometric Asso-
ciation (TOA), a professional organization of optometrists. Rogers, a 
Board member but ineligible for membership in TOA because of non- 
compliance with the code of ethics required for membership, brought an 
action challenging the constitutionality of these provisions. A three- 
judge District Court held that § 2.02 is related reasonably to the State’s 
purpose of ensuring enforcement of the Act and therefore constitutional 
under the Equal Protection Clause of the Fourteenth Amendment, but 
that § 5.13 (d) is an unconstitutional restriction of the “free flow of 
commercial information” under the First Amendment. Held:

1. Section 5.13 (d) is constitutional. Virginia Pharmacy Board n . Vir-
ginia Citizens Consumer Council, 425 U. S. 748, and Bates v. State Bar 
of Arizona, 433 U. S. 350, distinguished. Pp. 8-16.

(a) The use of a trade name in connection with optometrical practice 
conveys no information about the price and nature of the services 
offered by an optometrist until it acquires meaning over a period of time

*Together with No. 77-1164, Rogers et al. v. Friedman et al.;, and 
No. 77-1186, Texas Optometric Assn., Inc. n . Rogers et al., also on appeal 
from the same court.
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by associations formed in the minds of the public between the name 
and some standard of price or quality. Because these ill-defined asso-
ciations of trade names with price and quality information can be 
manipulated by the users of trade names, there is a significant possi-
bility that trade names will be used to mislead the public. Pp. 11-13.

(b) The State’s interest in protecting the public from such deceptive 
and misleading use of optometrical trade names is substantial and well 
demonstrated in this case, and the prohibition against the use of trade 
names is a constitutionally permissible regulation in furtherance of this 
interest. Rather than stifling commercial speech, such prohibition 
ensures that information regarding optometrical services will be com-
municated more fully and accurately to consumers than it had been in 
the past. Pp. 13-16.

2. Section 2.02 is also constitutional. Pp. 17-19.
(a) The history of the Texas Optometry Act shows that such pro-

vision is related reasonably to the State’s legitimate purpose of securing 
a regulatory board that will administer the Act faithfully. Pp. 17-18.

(b) While Rogers has a constitutional right to a fair and impartial 
hearing in any disciplinary proceeding conducted against him by the 
Texas Optometry Board, his challenge to the fairness of the Board does 
not arise from any disciplinary proceeding against him. Gibson v. 
Berryhill, 411 U. S. 564, and Wall n . American Optometric Assn., 379 
F. Supp. 175 (ND Ga.), summarily aff’d sub nom. Wall v. Hardwick, 
419 U. S. 888, distinguished. Pp. 18-19.

438 F. Supp. 428, affirmed in part and reversed and remanded in part.

Powe ll , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Brenn an , Ste wart , Whit e , Rehn qui st , and Ste vens , J J., joined, 
and in Part III of which Mars hall  and Bla ckm un , JJ., joined. Black - 
mun , J., filed an opinion concurring in part and dissenting in part, in 
which Marsh al l , J., joined, post, p. 19.

Larry Niemann argued the cause and filed briefs for appel-
lant in No. 77-1186.

Dorothy Prengler, Assistant Attorney General of Texas, 
argued the cause for appellants in No. 77-1163 and appellees 
in No. 77-1164. With her on the briefs were John L. Hill, 
Attorney General, David Kendall, First Assistant, and Steve 
Bickerstaff and Richard Arnett, Assistant Attorneys General.

Robert Q. Keith argued the cause and filed briefs for appel-
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lants in No. 77-1164 and appellees in Nos. 77-1163 and 
77-1186.+

Mr . Justice  Powell  delivered the opinion of the Court.
Texas law prohibits the practice of optometry under a 

trade name. It also requires that four of the six members of 
the State’s regulatory board, the Texas Optometry Board, be 
members of the Texas Optometric Association, a professional 
organization of optometrists. A three-judge District Court 
sustained the constitutionality of the statute governing the 
composition of the Texas Optometry Board against a chal-
lenge based on the First and Fourteenth Amendments. But 
it held that the prohibition of the practice of optometry under 
a trade name ran afoul of First Amendment protection of 
commercial speech. 438 F. Supp. 428 (ED Tex. 1977). These 
appeals and the cross-appeal bring both of the District Court’s 
holdings before the Court.1

I
The Texas Legislature approved the Texas Optometry 

Act (Act) in 1969, repealing an earlier law governing the 
practice of optometry in the State. Section 2.01 of the Act 
establishes the Texas Optometry Board (Board) and § 2.02 
prescribes the qualifications for Board members.2 The Board

^Ellis Lyons, Bennett Boskey, Edward A. Groobert, and Edwin E. 
Huddleson III filed a brief for the American Optometric Assn, as amicus 
curiae urging reversal in Nos. 77-1163 and 77-1186 and affirmance in 
No. 77-1164.

1The District Court also sustained a constitutional challenge to the 
statute prohibiting price advertising by optometrists, but upheld the 
statute regulating the referral of patients by optometrists to opticians. 
Neither of these holdings has been appealed to this Court.

2 Section 2.02 provides:
“To be qualified for appointment as a member of the board, a person 

must be a licensed optometrist who has been a resident of this state actually 
engaged in the practice of optometry in this state for the period of five 
years immediately preceding his appointment. A person is disqualified
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is responsible for the administration of the Act, and has the 
authority to grant, renew, suspend, and revoke licenses to 
practice optometry in the State.3 The Act imposes numer-
ous regulations on the practice of optometry,4 and on several 
aspects of the business of optometry.5 Many of the Act’s 
business regulations are contained in § 5.13, which restricts 
fee splitting by optometrists and forbids an optometrist to 
allow his name to be associated with any optometrical office

from appointment to the board if he is a member of the faculty of any 
college of optometry, if he is an agent of any wholesale optical com-
pany, or if he has a financial interest in any such college or company. 
At all times there shall be a minimum of two-thirds of the board who are 
members of a state optometric association which is recognized by and 
affiliated with the American Optometric Association.”

The Act is codified as Art. 4552 of the Texas Revised Civil Statutes 
Annotated (Vernon 1976). The section numbers of the Act and those 
within Art. 4552 are the same, and we will refer only to the Act. 

3 Act § 4.04.
4 It is unlawful to practice optometry without a license. § 5.04. An 

applicant for a license to practice optometry must meet certain educational 
standards, § 3.02, and must pass an examination covering subjects speci-
fied in the Act. §§ 3.01, 3.05. Once licensed, an optometrist must meet 
an annual continuing education requirement to be eligible for renewal of 
his license. § 4.01B. Optometrists are forbidden to treat diseases of the 
eye, and to prescribe ophthalmic lenses without a personal examination of 
the patient. §§ 5.05, 5.07. In a section entitled “Basic competence,” the 
Act specifies the elements of the examination that an optometrist must 
conduct before he prescribes for a patient. § 5.12.

5 An optometrist must display his license in his office; when practicing 
away from his office, he must include his name and license number on a 
receipt given to each patient. § 5.01. Fraudulent, deceitful, and mislead-
ing advertising is proscribed by §5.09, though the ban placed by that 
section on truthful price advertising has been nullified by the decision of 
the District Court in this case. See n. 1, supra. An optometrist is for-
bidden to advertise in his office windows or reception rooms, and to use 
certain types of signs to advertise his practice. § 5.11. The practice of 
optometry on the premises of mercantile establishments is regulated, 
§ 5.14, and relationships between optometrists and opticians are restricted. 
§5.15.
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unless he is present and practicing there at least half of the 
hours that the office is open or half of the hours that he 
practices, whichever is less. Section 5.13 (d), at issue here, 
prohibits the practice of optometry under an assumed name, 
trade name, or corporate name.6

The dispute in this case grows out of the schism between 
“professional” and “commercial” optometrists in Texas. Al-
though all optometrists in the State must meet the same 
licensing requirements and are subject to the same laws regu-
lating their practices, they have divided themselves informally 
into two groups according to their divergent approaches to 
the practice of optometry.7 Rogers, an advocate of the com-

6Section 5.13 (d) provides in part:
“No optometrist shall practice or continue to practice optometry under, 

or use in connection with his practice of optometry, any assumed name, 
corporate name, trade name, or any name other than the name under 
which he is licensed to practice optometry in Texas . . . .”
The scope of the prohibition in § 5.13 (d) is limited by various provisions 
in § 5.13 that make it clear that the Act does not proscribe partnerships 
for the practice of optometry, or the employment of optometrists by other 
optometrists. Regarding partnerships, counsel for the defendant Board 
members indicated at oral argument that § 5.13 (d) does not require that 
the names of all partners be included in the name used to identify the 
office of an optometrical partnership. Tr. of Oral Arg. 28. With respect 
to employees, §5.13 (d) provides that “[o]ptometrists who are employed 
by other optometrists shall practice in their own names, but may practice 
in an office listed under the name of the individual optometrist or partner-
ship of optometrists by whom they are employed.”

7 No matter which of these business methods an optometrist adopts, the 
standards for licensing are uniformly high. An optometrist, to qualify 
for a license, must be a graduate of a university or college of optometry, 
and must pass an examination in “practical, theoretical, and physiological 
optics, in theoretical and practical optometry, and in the anatomy, 
physiology and pathology of the eye as applied to optometry.” Act 
§§ 3.02, 3.05. The dissenting opinion minimizes the professional character 
of an optometrist’s services, stating that his duties are “confined ... to 
measuring the powers of vision of the eye and fitting corrective lenses.” 
Post, at 27. But it is clear from the requirements for licensing imposed 
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mercial practice of optometry and a member of the Board, 
commenced this action by filing a suit against the other five 
members of the Board. He sought declaratory and injunctive 
relief from the enforcement of § 2.02 of the Act, prescribing 
the composition of the Board, and § 5.13 (d) of the Act, 
prohibiting the practice of optometry under a trade name.

Section 2.02 of the Act requires that four of the six members 
of the Board must be members of a state organization affili-
ated with the American Optometric Association (AOA). The 
only such organization is the Texas Optometric Association 
(TOA), membership in which is restricted to optometrists 
who comply with the Code of Ethics of the AOA. Rogers and 
his fellow commercial optometrists are ineligible for member-
ship in TOA because their business methods are at odds with 
the AOA Code of Ethics. In his complaint, Rogers alleged 
that he is deprived of equal protection and due process 
because he is eligible for only two of the six seats on the 
Board, and because he is subject to regulation by a Board 
composed primarily of members of the professional faction. 
Regarding § 5.13 (d), Rogers alleged that while the section 
prohibits optometrists from practicing under trade names, the 
prohibition is not extended to ophthalmologists. Rogers 
claimed that this disparity of treatment denies him the equal 
protection of the laws, as he is denied the right to conduct his 
optometrical practice as he has in the past under the name 
“Texas State Optical.”

The three-judge District Court that was convened to con-
sider Rogers’ challenge to the constitutionality of the Texas 
law granted two motions to intervene. The TOA intervened 
as a defendant, adopting without alteration the position taken 
by the individual members of the Board whom Rogers orig-
inally named as defendants. The Texas Senior Citizens 

by the Act that the Texas Legislature considers optometry to be a 
professional service requiring in the public interest a high level of 
knowledge and training.
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Association (TSCA) intervened on behalf of Rogers. This 
intervenor claimed that its members have a Fourteenth 
Amendment right to representation of the general public on 
the Board, and that because § 2.02 subjects “commercial” 
optometrists to regulation by “professional” optometrists, the 
statute discourages optometrists from communicating truthful 
commercial information to TSCA members. The TSCA also 
urged that the prohibition of the practice of optometry under 
a trade name violates the First Amendment right of its mem-
bers to receive information about the availability of opto- 
metrical services.

The District Court found that § 2.02 is related reasonably 
to the State’s purpose of ensuring enforcement of the Act and 
therefore constitutional under the Equal Protection Clause. 
As to the claim that a Board dominated by professional 
optometrists would treat commercial optometrists unfairly, the 
District Court held that any claim that non-TOA members 
did not receive due process when called before the Board could 
be settled when and if the problem arose.8 Concluding that 
the proffered justifications for § 5.13 (d) were outweighed by 
the importance of the commercial speech in question, the 
District Court held § 5.13 (d) unconstitutional and enjoined 
its enforcement by the Board.

In No. 77-1164, Rogers and the TSCA appeal from the 
District Court’s decision upholding the constitutionality of 
§ 2.02. In Nos. 77-1163 and 77-1186, the members of the 
Board other than Rogers, and the TOA, respectively, appeal 
from the decision striking down § 5.13 (d) as unconstitutional. 
We noted probable jurisdiction, 435 U. S. 967, and now affirm 
the decision in No. 77-1164 and reverse in Nos. 77-1163 and 
77-1186.

8 The District Court also held that § 2.02 does not create a constitu-
tionally impermissible irrebuttable presumption against nonmembers of 
TOA, and that its decision striking down the Act’s prohibition of price 
advertising removed any danger that TOA’s domination of the Board 
could be used to suppress truthful advertising by optometrists.
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II
In holding that § 5.13 (d) infringes First Amendment rights, 

the District Court relied primarily on this Court’s decisions 
in Bates v. State Bar of Arizona, 433 U. S. 350 (1977), 
and Virginia Pharmacy Board v. Virginia Citizens Consumer 
Council, 425 U. S. 748 (1976.) A trade name is a form 
of advertising, it concluded, because after the name has been 
used for some time, people “identify the name with a certain 
quality of service and goods.” It found specifically “that 
the Texas State Optical [TSO] name has come to communi-
cate to the consuming public information as to certain stand-
ards of price and quality, and availability of particular routine 
services,” and rejected the argument that the TSO name 
misleads the public as to the identity of the optometrists with 
whom it deals. Balancing the constitutional interests in the 
commercial speech in question against the State’s interest in 
regulating it, the District Court held that the prohibition of 
the use of trade names by § 5.13 (d) is an unconstitutional 
restriction of the “free flow of commercial information.” 438 
F. Supp., at 431.

A
A review of Virginia Pharmacy and Bates shows that the 

reliance on them by the court below, a reliance reasserted here 
by Rogers and the TSCA (the plaintiffs), was misplaced. At 
issue in Virginia Pharmacy was the validity of Virginia’s law 
preventing advertising by pharmacists of the prices of pre-
scription drugs. After establishing that the economic nature 
of the pharmacists’ interest in the speech did not preclude 
First Amendment protection for their advertisements, the 
Court discussed the other interests in the advertisements that 
warranted First Amendment protection. To individual con-
sumers, information about prices of prescription drugs at 
competing pharmacies “could mean the alleviation of physical 
pain or the enjoyment of basic necessities.” 425 U. S., at 
764. Society also has a strong interest in the free flow of com-
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mercial information, both because the efficient allocation of 
resources depends upon informed consumer choices and because 
“even an individual advertisement, though entirely ‘commer-
cial,’ may be of general public interest.” Ibid. The Court 
acknowledged the important interest of the State in maintain-
ing high standards among pharmacists, but concluded that 
this interest could not justify the ban on truthful price adver-
tising when weighed against the First Amendment interests in 
the information conveyed.

In the next Term, the Court applied the rationale of 
Virginia Pharmacy to the advertising of certain information 
by lawyers. After weighing the First Amendment interests 
identified in Virginia Pharmacy against the State’s interests 
in regulating the speech in question, the Court concluded that 
the truthful advertising of prices at which routine legal 
services will be performed also is protected by the First 
Amendment. Bates v. State Bar of Arizona, supra.

In both Virginia Pharmacy and Bates, we were careful to 
emphasize that “[s]ome forms of commercial speech regula-
tion are surely permissible.” Virginia Pharmacy, supra, at 
770; accord, Bates, supra, at 383. For example, restrictions 
on the time, place, or manner of expression are permissible 
provided that “they are justified without reference to the 
content of the regulated speech, that they serve a significant 
governmental interest, and that in so doing they leave open 
ample alternative channels for communication of the infor-
mation.” Virginia Pharmacy, supra, at 771. Equally per-
missible are restrictions on false, deceptive, and misleading 
commercial speech.

“Untruthful speech, commercial or otherwise, has never 
been protected for its own sake. Gertz v. Robert Welch, 
Inc., 418 U. S. 323, 340 (1974); Konigsberg v. State Bar, 
366 U. S. 36, 49, and n. 10 (1961). Obviously, much 
commercial speech is not provably false, or even wholly 
false, but only deceptive or misleading. We foresee no 
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obstacle to a State’s dealing effectively with this prob-
lem. The First Amendment, as we construe it today, 
does not prohibit the State from insuring that the stream 
of commercial information flow cleanly as well as freely.” 
Id., at 771-772 (footnote omitted); accord, Bates, supra, 
at 383.

Regarding the permissible extent of commercial-speech 
regulation, the Court observed in Virginia Pharmacy that 
certain features of commercial speech differentiate it from 
other varieties of speech in ways that suggest that “a dif-
ferent degree of protection is necessary to insure that the flow 
of truthful and legitimate commercial information is unim-
paired.” 425 U. S., at 772 n. 24. Because it relates to a 
particular product or service, commercial speech is more ob-
jective, hence more verifiable, than other varieties of speech. 
Commercial speech, because of its importance to business 
profits, and because it is carefully calculated, is also less 
likely than other forms of speech to be inhibited by proper 
regulation. These attributes, the Court concluded, indicate 
that it is “appropriate to require that a commercial message 
appear in such a form ... as [is] necessary to prevent its 
being deceptive. . . . They may also make inapplicable the 
prohibition against prior restraints.” Ibid.', see id., at 775- 
781 (Stewart , J., concurring).9

9 The application of First Amendment protection to speech that does 
“no more than propose a commercial transaction,” Pittsburgh Press Co. N. 
Human Relations Comm’n, 413 U. S. 376, 385 (1973), has been recognized 
generally as a substantial extension of traditional free-speech doctrine 
which poses special problems not presented by other forms of protected 
speech. Jackson & Jeffries, Commercial Speech: Economic Due Process and 
the First Amendment, 65 Va. L. Rev. 1 (1979); Note, 57 B. U. L. Rev. 
833 (1977). Cf. Comment, First Amendment Protection for Commer- 
cial Advertising: The New Constitutional Doctrine, 44 U. Chi. L. Rev. 
205 (1976). By definition, commercial speech is linked inextricably to 
commercial activity: while the First Amendment affords such speech 
“a limited measure of protection,” it is also true that “the State does 
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B
Once a trade name has been in use for some time, it may 

serve to identify an optometrical practice and also to convey 
information about the type, price, and quality of services 
offered for sale in that practice. In each role, the trade name 
is used as part of a proposal of a commercial transaction. 
Like the pharmacist who desired to advertise his prices in 
Virginia Pharmacy, the optometrist who uses a trade name 
“does not wish to editorialize on any subject, cultural, philo-
sophical, or political. He does not wish to report any par-
ticularly newsworthy fact, or to make generalized observa-
tions even about commercial matters.” Id., at 761. His 
purpose is strictly business. The use of trade names in con-
nection with optometrical practice, then, is a form of com-
mercial speech and nothing more.10

not lose its power to regulate commercial activity deemed harmful to 
the public whenever speech is a component of that activity.” Ohralik 
v. Ohio State Bar Assn., 436 U. S. 447, 456 (1978). Because of the special 
character of commercial speech and the relative novelty of First Amend-
ment protection for such speech, we act with caution in confronting First 
Amendment challenges to economic legislation that serves legitimate regu-
latory interests. Our decisions dealing with more traditional First Amend-
ment problems do not extend automatically to this as yet uncharted area. 
See, e. g., id., at 462 n. 20 (overbreadth analysis not applicable to com-
mercial speech). When dealing with restrictions on commercial speech 
we frame our decisions narrowly, “allowing modes of regulation [of com-
mercial speech] that might be impermissible in the realm of noncommercial 
expression.” Id., at 456.

10 In First Nat. Bank of Boston v. Bellotti, 435 U. S. 765 (1978), the state 
law at issue prohibited the bank from publicizing its views on the merits 
of a proposed state constitutional amendment that was to be submitted 
to a referendum. In holding that the statute was unconstitutional, the 
Court stated that free discussion of governmental affairs “is at the heart 
of the First Amendment’s protection.” Id., at 776. Similarly in Bigelow 
v. Virginia, 421 U. S. 809, 822 (1975), the Court noted explicitly that the 
constitutionally protected advertisement “did more than simply propose 
a commercial transaction.” Such speech is categorically different from
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A trade name is, however, a significantly different form of 
commercial speech from that considered in Virginia Pharmacy 
and Bates. In those cases, the State had proscribed adver-
tising by pharmacists and lawyers that contained state-
ments about the products or services offered and their prices. 
These statements were self-contained and self-explana-
tory. Here, we are concerned with a form of commercial 
speech that has no intrinsic meaning. A trade name conveys 
no information about the price and nature of the services 
offered by an optometrist until it acquires meaning over a 
period of time by associations formed in the minds of the 
public between the name and some standard of price or 
quality.11 Because these ill-defined associations of trade names 

the mere solicitation of patronage implicit in a trade name. See n. 9, 
supra.

11A trade name that has acquired such associations to the extent of 
establishing a secondary meaning becomes a valuable property of the busi-
ness, protected from appropriation by others. The value as a business 
asset of a trade name with secondary meaning has been recognized in the 
limitations imposed on the Federal Trade Commission’s remedial powers 
under § 5 of the Federal Trade Commission Act, 15 U. S. C. § 45, which pro-
hibits “unfair methods of competition.” Because of the property value of 
trade names, the Court held in FTC v. Royal Milling Co., 288 U. S. 212,217- 
218 (1933), and Jacob Siegel Co. v. FTC, 327 U. S. 608, 611-613 (1946), 
that before prohibiting the use of a trade name under § 5, the FTC must 
determine that the deceptive or misleading use of the name cannot be 
remedied by any means short of its proscription. But a property interest 
in a means of communication does not enlarge or diminish the First 
Amendment protection of that communication. Accordingly, there is no 
First Amendment rule, comparable to the limitation on § 5, requiring a 
State to allow deceptive or misleading commercial speech whenever the 
publication of additional information can clarify or offset the effects of 
the spurious communication.

There is no claim in this case that Rogers or other optometrists practic-
ing under trade names have been deprived of property without due process 
of law, or indeed that their property has been taken at all. Accordingly, 
we do not have occasion to consider whether § 5.13 (k), the limited grand-
father clause applicable to § 5.13 (d), would defeat such claims.
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with price and quality information can be manipulated by 
the users of trade names, there is a significant possibility that 
trade names will be used to mislead the public.

The possibilities for deception are numerous. The trade 
name of an optometrical practice can remain unchanged 
despite changes in the staff of optometrists upon whose skill 
and care the public depends when it patronizes the practice. 
Thus, the public may be attracted by a trade name that 
reflects the reputation of an optometrist no longer associated 
with the practice. A trade name frees an optometrist from 
dependence on his personal reputation to attract clients, and 
even allows him to assume a new trade name if negligence or 
misconduct casts a shadow over the old one. By using dif-
ferent trade names at shops under his common ownership, an 
optometrist can give the public the false impression of com-
petition among the shops. The use of a trade name also 
facilitates the advertising essential to large-scale commercial 
practices with numerous branch offices, conduct the State 
rationally may wish to discourage while not prohibiting com-
mercial optometrical practice altogether.

The concerns of the Texas Legislature about the deceptive 
and misleading uses of optometrical trade names were not 
speculative or hypothetical, but were based on experience in 
Texas with which the legislature was familiar when in 1969 it 
enacted § 5.13 (d). The forerunner of § 5.13 (d) was adopted 
as part of a “Professional Responsibility Rule” by the Texas 
State Board of Examiners in Optometry in 1959.12 In a deci-

12 The Rule provided in part that no optometrist should practice under 
or use an assumed name in connection with his practice. Partners were 
allowed to practice under their full or last names, however, and optom-
etrists employed by other optometrists could practice under their own 
names in an office listed in the names of their employers.

When the Texas Legislature enacted the Texas Optometry Act in 1969, 
it included the Professional Responsibility Rule, with only minor changes, 
as § 5.13 of the Act. The purpose of the legislature was to continue the 



14 OCTOBER TERM, 1978

Opinion of the Court 440U.S.

sion upholding the validity of the Rule, the Texas Supreme 
Court reviewed some of the practices that had prompted its 
adoption. Texas State Bd. of Examiners in Optometry v. 
Carp, 412 S. W. 2d 307, appeal dismissed and cert, denied, 
389 U. S. 52 (1967). One of the plaintiffs in that case, 
Carp, operated 71 optometrical offices in Texas under at 
least 10 different trade names. From time to time, he changed 
the trade names of various shops, though the licensed optome-
trists practicing in each shop remained the same. He pur-
chased the practices of other optometrists and continued to 
practice under their names, even though they were no longer 
associated with the practice. In several instances, Carp used 
different trade names on offices located in close proximity to 
one another and selling the same optical goods and services. 
The offices were under common management, and had a 
common staff of optometrists, but the use of different trade 
names facilitated advertising that gave the impression of 
competition among the offices.

The Texas court found that Carp used trade names to give 
a misleading impression of competitive ownership and man-
agement of his shops. It also found that Rogers, a party to 
this suit and a plaintiff in Carp, had used a trade name to 
convey the impression of standardized optometrical care. All 
82 of his shops went under the trade name “Texas State 
Optical” or “TSO,” and he advertised “scientific TSO eye 
examination [s]” available in every shop. 412 S. W. 2d, at 
312. The TSO advertising was calculated as well, the court 
found, to give “the impression that [Rogers or one of his 
brothers] is present at a particular office. Actually they have 

protection of the public from false, deceptive, and misleading practices by 
optometrists, as the preamble to § 5.13 makes clear.

"The provisions of this section are adopted in order to protect the public 
in the practice of optometry, better enable members of the public to fix 
professional responsibility, and further safeguard the doctor-patient 
relationship.”
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neither been inside nor seen some of their eighty-two offices 
distributed generally over Texas.” Id., at 313. Even if 
Rogers’ use and advertising of the trade name were not in 
fact misleading, they were an example of the use of a trade 
name to facilitate the large-scale commercialization which 
enhances the opportunity for misleading practices.13

It is clear that the State’s interest in protecting the public 
from the deceptive and misleading use of optometrical trade 
names is substantial and well demonstrated.14 We are con-
vinced that § 5.13 (d) is a constitutionally permissible state 
regulation in furtherance of this interest. We emphasize, in 
so holding, that the restriction on the use of trade names has 

13 Although the individual defendants and the TOA (collectively, the 
defendants) rely primarily on Carp to establish the history of false and 
misleading uses of optometrical trade names, some evidence of such prac-
tices also was included in the deposition testimony presented to the Dis-
trict Court. A former associate of Carp’s testified to some of the trade- 
name abuses that had occurred in their business. Shannon Deposition 
8. Rogers’ testimony showed that the “Texas State Optical” name was 
used by offices wholly owned by him, partly owned by him, and by offices 
in which he had no ownership interest. The dissenting opinion states 
that the “Rogers organization is able to offer and enforce a degree of 
uniformity in care at all its offices . . . .” Post, at 21. This was not 
Rogers’ testimony. He stated that he exercised “no control whatsoever” 
over “office policy routines” in those TSO offices in which he owned no 
interest. Rogers Deposition 16. It appears from Rogers’ testimony 
that his primary business relationship with such offices was their partici-
pation in the TSO advertising and their purchase of materials and 
equipment from his supply house. Id., at 16-18, 22-23.

14 The plaintiffs argue that the fact that the public might be subject to 
similar deception by optometrists who do not use trade names but practice 
in partnerships or with numerous employees shows that the State actually 
was not concerned with misleading and deceptive practices when it enacted 
§ 5.13 (d). The plaintiffs have not attempted to show, however, that any 
of the demonstrated abuses associated with the use of trade names also has 
occurred apart from their use. Tr. of Oral Arg. 29. There is no require-
ment that the State legislate more broadly than required by the problem 
it seeks to remedy. See Williamson v. Lee Optical Co., 348 U. S. 483, 
489 (1955).
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only the most incidental effect on the content of the commer-
cial speech of Texas optometrists. As noted above, a trade 
name conveys information only because of the associations that 
grow up over time between the name and a certain level of price 
and quality of service. Moreover, the information associated 
with a trade name is largely factual, concerning the kind 
and price of the services offered for sale. Since the Act 
does not prohibit or limit the type of informational adver-
tising held to be protected in Virginia Pharmacy and Bates, 
the factual information associated with trade names may be 
communicated freely and explicitly to the public. An optom-
etrist may advertise the type of service he offers, the prices 
he charges,15 and whether he practices as a partner, associate, 
or employee with other optometrists.16 Rather than stifling 
commercial speech, § 5.13 (d) ensures that information re-
garding optometrical services will be communicated more fully 
and accurately to consumers than it had been in the past when 
optometrists were allowed to convey the information through 
unstated and ambiguous associations with a trade name. In 
sum, Texas has done no more than require that commercial 
information about optometrical services “appear in such a 
form ... as [is] necessary to prevent its being deceptive.” 
Virginia Pharmacy, 425 U. S., at 772 n. 24.17

15 As adopted, § 5.09 of the Act proscribed price advertising by 
optometrists. But the court below invalidated that prohibition, and its 
ruling has not been appealed. See n. 1, supra.

16 As stated supra, at 4—5, § 5.13 allows an optometrist to associate his 
name only with an office in which he practices. § 5.13 (e).

17 Rogers did not produce any evidence in support of his claim that 
§ 5.13 (d) violates his right to equal protection of the laws because it does 
not apply to ophthalmologists. Even assuming what Rogers did not 
demonstrate, that ophthalmologists are in fact free of any regulation com-
parable to § 5.13 (d), the uncontested evidence of the defendants showed 
that the regulations contained in that section are a response to the par-
ticular history of the business of optometry. E. g., Friedman Deposition 
138-142; Tr. of Oral Arg. 5. The plaintiffs did not attempt to show 
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III
We stated the applicable constitutional rule for reviewing 

equal protection challenges to local economic regulations such 
as § 2.02 in New Orleans v. Dukes, 427 U. S. 297, 303 (1976).

“When local economic regulation is challenged solely as 
violating the Equal Protection Clause, this Court con-
sistently defers to legislative determinations as to the 
desirability of particular statutory discriminations. See, 
e. g., Lehnhausen v. Lake Shore Auto Parts Co., 410 U. S. 
356 (1973). Unless a classification trammels fundamental 
personal rights or is drawn upon inherently suspect dis-
tinctions such as race, religion, or alienage, our decisions 
presume the constitutionality of the statutory discrimina-
tions and require only that the classification challenged 
be rationally related to a legitimate state interest.”

The history of the Act shows that § 2.02 is related reasonably 
to the State’s legitimate purpose of securing a Board that will 
administer the Act faithfully.

Prior to 1967, the TO A dominated the State Board of 
Examiners; during that period, the State Board adopted 
various rules for the regulation of the optometrical profession, 
including the Professional Responsibility Rule. Between 
1967 and 1969, the commercial optometrists secured a ma-
jority on the State Board and took steps to repeal the Pro-
fessional Responsibility Rule. This precipitated a legislative 
struggle between the commercial and professional optom-

that there was any comparable history of the use of trade names by 
ophthalmologists.

Because we conclude that § 5.13 (d) is a constitutionally permissible 
restriction on deceptive and misleading commercial speech, we need not 
consider the other justifications for the statute suggested by the defend-
ants. We leave for another day the question whether § 5.13 (d) is 
affected by recently promulgated regulations of the Federal Trade Com-
mission concerning the advertising of ophthalmic goods and services. 43 
Fed. Reg. 23992 (1978).
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etrists which ended in the passage of the Act in 1969. At 
that time the legislature enacted into law, with certain 
modifications, the Professional Responsibility Rule long 
supported by the TOA, and created the Board to administer 
the Act. In view of its experience with the commercial and 
professional optometrists preceding the passage of the Act,18 
it was reasonable for the legislature to require that a ma-
jority of the Board be drawn from a professional organization 
that had demonstrated consistent support for the rules that 
the Board would be responsible for enforcing. Nor is there 
any constitutional basis for TSCA’s due process claim that 
the legislature is required to place a representative of con-
sumers on the Board.19

Although Rogers has no constitutional right to be regulated 
by a Board that is sympathetic to the commercial practice of 
optometry, he does have a constitutional right to a fair and 
impartial hearing in any disciplinary proceeding conducted 
against him by the Board. Gibson v. Berryhill, 411 U. S. 564 
(1973); Wall v. American Optometric Assn., 379 F. Supp. 175 
(ND Ga.), summarily aff’d sub nom. Wall v. Hardwick, 419 
U. S. 888 (1974). In both Gibson and Wall, however, disci-
plinary proceedings had been instituted against the plaintiffs, 
and the courts were able to examine in a particular context the 
possibility that the members of the regulatory board might 
have personal interests that precluded a fair and impartial 
hearing of the charges. Finding the presence of such prej-
udicial interests, it was appropriate for the courts to enjoin 
further proceedings against the plaintiffs. E. g., Gibson, supra,

18 Riley Deposition, App. A-209 to A-236, A-251 to A-252.
19 The Due Process Clause imposes only broad limits, not exceeded here, 

on the exercise by a State of its authority to regulate its economic life, 
and particularly the conduct of the professions. Ohralik v. Ohio State Bar 
Assn., 436 U. S. 447 (1978); North Dakota Pharmacy Board v. Snyder's 
Drug Stores, Inc., 414 U. S. 156, 164-167 (1973); Williamson v. Lee 
Optical Co., 348 U. S. 483, 487-488 (1955). Cf. Weinberger v. Salfi, 422 
U. S. 749, 767-774 (1975).
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at 570, 578-579 In contrast, Rogers’ challenge to the fairness 
of the Board does not arise from any disciplinary proceeding 
against him.20

IV
The portion of the District Court’s judgment appealed from 

in No. 77-1164, sustaining the constitutionality of § 2.02, is 
affirmed. That part of the District Court’s judgment 
appealed from in Nos. 77-1163 and 77-1186, declaring § 5.13 
(d) unconstitutional insofar as it proscribes the use of trade 
names by optometrists, is reversed. The case is remanded 
with instructions to dissolve the injunction against the 
enforcement of § 5.13 (d).

So ordered.

Mr . Just ice  Blackmun , with whom Mr . Justi ce  Mar -
shall  joins, concurring in part and dissenting in part.

I join Part III of the Court’s opinion and its judgment of 
affirmance with respect to No. 77-1164 (the § 2.02, or Texas 
Optometry Board composition, issue). I dissent, however, 
from Part II of the Court’s opinion and from its judgment of 
reversal with respect to Nos. 77-1163 and 77-1186 (the 
§ 5.13 (d), or trade-name, issue).

I do not agree with the Court’s holding that the Texas 
Optometry Act’s § 5.13 (d), which bans the use of a trade 
name “in connection with” the practice of optometry in the 
State, is constitutional. In my view, the Court’s restricted 

20 Since there is no support in the record for TSCA’s speculation that 
the TOA members on the Board will act in excess of their authority by 
discouraging lawful advertising by optometrists, there is no merit in 
TSCA’s claim that § 2.02 violates its members’ First Amendment rights by 
creating a Board with a majority drawn from the TOA. The claim of 
the plaintiffs that § 2.02 is inconsistent with § 1 of the Sherman Antitrust 
Act, 15 U. S. C. § 1, was neither alleged in the District Court nor men-
tioned in the jurisdictional statement in this Court. The plaintiffs’ 
attempt to raise the issue in their brief in No. 77-1164 does not put the 
question properly before us.
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analysis of the nature of a trade name overestimates the po-
tential for deception and underestimates the harmful impact 
of the broad sweep of § 5.13 (d). The Court also ignores the 
fact that in Texas the practice of “commercial” optometry is 
legal. It has never been outlawed or made illegal. This 
inescapable conclusion is one of profound importance in the 
measure of the First Amendment rights that are asserted here. 
It follows, it seems to me, that Texas has abridged the First 
Amendment rights not only of Doctor Rogers but also of the 
members of the intervenor-plaintiff Texas Senior Citizens 
Association by absolutely prohibiting, without reasonable 
justification, the dissemination of truthful information about 
wholly legal commercial conduct.

I
The First Amendment protects the “free flow of commercial 

information.” Virginia Pharmacy Board v. Virginia Con-
sumer Council, 425 U. S. 748, 764 (1976). It prohibits a 
State from banning residential “For Sale” signs, Linmark 
Associates, Inc. v. Willingboro, 431 U. S. 85 (1977), or from 
disciplining lawyers who advertise the availability of routine 
professional services, Bates v. State Bar oj Arizona, 433 U. S. 
350 (1977), or from preventing pharmacists from dissemi-
nating the prices at which they will sell prescription drugs, 
Virginia Pharmacy Board, supra. In each of these cases, the 
Court has balanced the public and private interests that the 
First Amendment protects against the justifications proffered 
by the State. Without engaging in any rigid categorization 
of the degree of scrutiny required, the Court has distin-
guished between permissible and impermissible forms of state 
regulation.1

In 1976, Texas had 934 resident licensed optometrists 
divided almost evenly between “professional” and “commer-

1See Canby & Gellhorn, Physician Advertising: The First Amendment 
and the Sherman Act, 1978 Duke L. J. 543, 552-554.
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cial” factions. Rogers is the leader of the commercial forces. 
He and his associates operate more than 100 optometry offices. 
Before the enactment of § 5.13 (d) in 1969, their offices used, 
and where still allowed by a grandfather provision, § 5.13 (k) 
(which, but for the decision of the District Court, would have 
expired on January 1, 1979), continue to use, the name Texas 
State Optical, or TSO. An optometrist who agrees to partic-
ipate with Rogers in his organization must obey an elaborate 
set of restrictions on pain of termination. He must purchase 
all inventory and supplies from Rogers Brothers; do all labora-
tory work at their laboratory; abide by their policies concern-
ing the examination of patients; take patients on a first-come- 
first-served basis rather than by appointment; and retain 
Rogers Brothers at 4% of net cash to do all accounting and 
advertising. App. A-71 to A-98. As a result of these and other 
rules, the Rogers organization is able to offer and enforce a 
degree of uniformity in care at all its offices along with other 
consumer benefits, namely, sales on credit, adjustment of 
frames and lenses without cost, one-stop care, and transfer-
ability of patient records among Texas State Optical offices.2 
The TSO chain typifies commercial optometry, with its 
emphasis on advertising, volume, and speed of service.

The Court today glosses over the important private and 
public interests that support Rogers’ use of his trade name.

2 Rogers owns some Texas State Optical offices; in others he is merely 
a partner; and in still others he has no financial interest other than 
licensing the TSO trade name and selling optical supplies and services to 
the "associated” optometrist. The Court, ante, at 15 n. 13, relies on 
Rogers’ deposition testimony to suggest that he exerts no control at all 
over associated offices. The representative contract introduced into evi-
dence, however, requires that, as a condition of using the TSO trade name, 
the licensee must operate the office in accord with TSO policy and purchase 
all optical material from Rogers Brothers Laboratory. App. A-82 to A-83. 
See Brief for Appellee Texas Optometric Association, Inc., in No. 77-1164, 
pp. 16-18. The parties do not question the District Court’s factual find-
ing that the TSO trade name is associated with certain standards of 
quality. See infra, at 23.
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For those who need them, eyeglasses are one of the “basic 
necessities” of life in which a consumer’s interest “may be as 
keen, if not keener by far, than his interest in the day’s most 
urgent political debate.” Virginia Pharmacy Board, 425 U. S., 
at 763-764. For the mobile consumer, the Rogers trade name 
provides a valuable service.3 Lee Kenneth Benham, a profes-
sor and economist whose studies in this area have been relied 
upon by the Federal Trade Commission,4 testified in a deposi-
tion which is part of the record here:

“One of the most valuable assets which individuals 
have in this large mobile country is their knowledge about 
trade names. Consumers develop a sophisticated under-
standing of the goods and services provided and the prices 
associated with different trade names. This permits them 
to locate the goods, services, and prices they prefer on a 
continuing basis with substantially lower search costs 
than would otherwise be the case. This can perhaps be 
illustrated by pointing out the information provided by 
such names as Sears, Neiman Marcus or Volkswagen. 
This also means that firms have an enormous incentive 
to develop and maintain the integrity of the products and 
services provided under their trade name: the entire 

3 Trade names are a vital form of commercial speech. It has even been 
suggested that commercial speech can be defined as "speech referring to a 
brand name product or service that is not itself protected by the first 
amendment, issued by a speaker with a financial interest in the sale of the 
product or service or in the distribution of the speech.” Comment, First 
Amendment Protection for Commercial Advertising: The New Constitu-
tional Doctrine, 44 U. Chi. L. Rev. 205, 254 (1976).

4 The Federal Trade Commission has promulgated a rule pre-empting 
certain state laws that restrict advertising of ophthalmic goods and 
services. 43 Fed. Reg. 24006 (1978). The Commission’s statement of 
basis and purpose characterizes the Benham studies as “reliable.” Id., 
at 23995. See Benham, The Effect of Advertising on the Price of Eye-
glasses, 15 J. Law & Econ. 337 (1972); Benham & Benham, Regulating 
Through the Professions: A Perspective on Information Control, 18 J. 
Law & Econ. 421 (1975).
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package they offer is being judged continuously by con-
sumers on the basis of the samples they purchase.” 
App. A-336.

And the District Court found in this case that “the Texas 
State Optical name [TSO] has come to communicate to the 
consuming public information as to certain standards of price 
and quality, and availability of particular routine services.” 
438 F. Supp. 428,431 (ED Tex. 1977).

The Rogers trade name also serves a distinctly public 
interest. To that part of the general public that is not then 
in the market for eye care, a trade name is the distinguishing 
characteristic of the commercial optometrist. The profes-
sional faction does not use trade names. Without trade names, 
an entirely legal but regulated mode of organizing optometri- 
cal practice would be banished from that public’s view. The 
appellants in Nos. 77-1163 and 77-1186 do not argue that the 
Rogers partnership contracts run afoul of any statute other 
than § 5.13 (d). The Act, indeed, explicitly approves other 
incidents of commercial optometry, including the leasing of 
space on a percentage basis, § 5.13 (b); the hiring of profes-
sional employees without regard to supervision, § 5.13 (c); and 
the leasing of space in mercantile establishments, § 5.14. The 
Texas Optometry Act, with limited exceptions in § 5.09 (a), 
does not prohibit advertising. Yet § 5.13 (d) will bar Rogers 
from telling both consumers and the rest of the public 
that the TSO organization even exists. It totally forbids 
the use of a trade name “in connection with his practice of 
optometry.” 5

The political impact of forcing TSO out of the public view 
cannot be ignored. Under the Texas Sunset Act, the Texas 
Optometry Act will expire September 1, 1981. Tex. Rev. Civ. 
Stat. Ann., Art. 4552-2.01a (Vernon Supp. 1978-1979). By 

5 Rogers may not even inform the public that he is associated with any 
1 of the more than 100 offices his organization controls, unless he spends 
a specified amount of his practice time at that office. See § 5.13 (e).



24 OCTOBER TERM, 1978

Opinion of Bla ck mu n , J. 440U.S.

preventing TSO from advertising its existence, the State has 
struck a direct blow at Rogers’ ability to campaign for the 
re-enactment of the portions of the statute he favors, and for 
the demise of those, such as § 2.02, that he finds objectionable. 
The citizen is more likely to pay attention to the head of a 
statewide organization whose reputation is known than to an 
optometrist whose influence is obscurely perceived.

II
The Court characterizes as “substantial and well demon-

strated” the state interests offered to support suppression of 
this valuable information. Ante, at 15. It first contends that 
because a trade name has no intrinsic meaning, it can cause 
deception. The name may remain unchanged, it is pointed 
out, despite a change in the identities of the optometrists who 
employ it. Secondly, the Court says that the State may ban 
trade names to discourage commercial optometry while stop-
ping short of prohibiting it altogether. Neither of these 
interests justifies a statute so sweeping as §5.13 (d).

A
Because a trade name has no intrinsic meaning, it cannot 

by itself be deceptive. A trade name will deceive only if it is 
used in a misleading context. The hypotheticals posed by 
the Court, and the facts of Texas State Bd. of Examiners in 
Optometry v. Carp, 412 S. W. 2d 307 (Tex.), appeal dismissed 
and cert, denied, 389 U. S. 52 (1967), concern the use of 
optometric trade names in situations where the name of the 
practicing optometrist is kept concealed. The deception lies 
not in the use of the trade name, but in the failure simul-
taneously to disclose the name of the optometrist. In the 
present case, counsel for the State conceded at oral argument 
that § 5.13 (d) prohibits the use of a trade name even when 
the optometrist’s name is also prominently displayed. Tr. of 
Oral Arg. 39. It thus prohibits wholly truthful speech that 
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is entirely removed from the justification on which the Court 
most heavily relies to support the statute.

The Court suggests that a State may prohibit “misleading 
commercial speech” even though it is “offset” by the publica-
tion of clarifying information. Ante, at 12 n. 11. Corrected 
falsehood, however, is truth, and, absent some other regulatory 
justification, a State may not prohibit the dissemination of 
truthful commercial information. By disclosing his individual 
name along with his trade name, the commercial optometrist 
acts in the spirit of our First Amendment jurisprudence, 
where traditionally “the remedy to be applied is more speech, 
not enforced silence.” Linmark Associates, Inc. v. Willingboro, 
431 U. S., at 97, quoting Whitney v. California, 274 U. S. 357, 
377 (1927) (Brandeis, J., concurring).6 The ultimate irony 
of the Court’s analysis is that § 5.13 (d), because of its broad 
sweep, actually encourages deception. That statute, in con-
junction with § 5.13 (e),7 prevents the consumer from ever 

6 The Court’s prior cases reviewing orders of the Federal Trade Com-
mission have recognized that, when a trade name is alleged to be deceptive, 
the deception can be cured by “requiring proper qualifying words to be 
used in immediate connection with the names.” FTC v. Royal Milling 
Co., 288 U. S. 212, 217 (1933) ; see Jacob Siegel Co. v. FTC, 327 U. S. 
608, 611-613 (1946). The Court would distinguish these cases, ante, at 
12 n. 11, on the ground that the corporate interest protected there arose 
under the Fifth Amendment rather than the First. No justification for 
that distinction is offered.

7 Section 5.13 in pertinent part reads:
“(e) No optometrist shall use, cause or allow to be used, his name or 

professional identification, as authorized by Article 4590e, as amended, 
Revised Civil Statutes of Texas, on or about the door, window, wall, 
directory, or any sign or listing whatsoever, of any office, location or place 
where optometry is practiced, unless said optometrist is actually present 
and practicing optometry therein during the hours such office, location or 
place of practice is open to the public for the practice of optometry.

“(g) The requirement of Subsections (e) and (f) of this section that 
an optometrist be 'actually present’ in an office, location or place of 
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discovering that Rogers controls and in some cases employs 
the optometrist upon whom the patient has relied for care. 
In effect, the statute conceals the fact that a particular prac-
titioner is engaged in commercial rather than professional 
optometry, and so deprives consumers of information that may 
well be thought relevant to the selection of an optometrist.

B
The second justification proffered by the Court is that a 

State, while not prohibiting commercial optometry practice 
altogether, could ban the use of trade names in order to 
discourage commercial optometry. Just last Term, however, 
the Court rejected the argument that the States’ power to 
create, regulate, or wind up a corporation by itself could 
justify a restriction on that corporation’s speech. See First Nat. 
Bank of Boston v. Bellotti, 435 U. S. 765, 780 n. 16 (1978). 
Moreover, this justification ignores the substantial First 
Amendment interest in the dissemination of truthful informa-
tion about legally available professional services. See Bigelow 
v. Virginia, 421 U. S. 809, 822-825 (1975). It is not without 

practice holding his name out to the public shall be deemed satisfied if the 
optometrist is, as to such office, location or place of practice, either:

“(1) physically present therein more than half the total number of 
hours such office, location, or place of practice is open to the public for the 
practice of optometry during each calendar month for at least nine months 
in each calendar year; or

“(2) physically present in such office, location, or place of practice for 
at least one-half of the time such person conducts, directs, or supervises 
any practice of optometry.

“(h) Nothing in this section shall be interpreted as requiring the 
physical presence of a person who is ill, injured, or otherwise incapacitated 
temporarily.”

As indicated by the Court’s opinion, ante, at 16, and n. 16, an optome-
trist may not advertise that he is the employee of another optometrist 
unless the employer is “actually present and practicing” at the same loca-
tion with the employee. Conversely, when the employer’s name can be 
advertised, the employee’s name need not be mentioned.
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significance that most of the persons influenced by a trade 
name are those who, by experience or by reputation, know 
the quality of service for which the trade name stands. The 
determination that banning trade names would discourage 
commercial optometry, therefore, necessarily relies on an 
assumption that persons previously served thought that the 
trade-name practitioner had performed an acceptable service. 
If the prior experience had been bad, the consumer would 
want to know the trade name in order to avoid those who 
practice under it. The first and second stated purposes of 
§ 5.13 are “to protect the public in the practice of optometry,” 
and to “better enable members of the public to fix profes-
sional responsibility.” These purposes are ill-served by a 
statute that hinders consumers from enlisting the services of 
an organization they have found helpful, and so, in effect, 
prevents consumers from protecting themselves.

The Court repeatedly has rejected the “highly paternalistic” 
approach implicit in this justification. See First Nat. Bank of 
Boston v. Bellotti, 435 U. S., at 791 n. 31. There is nothing 
about the nature of an optometrist’s services that justifies 
adopting an approach of this kind here. An optometrist’s 
duties are confined by the statute, § 1.02 (1), to measuring the 
powers of vision of the eye and fitting corrective lenses. See 
Williamson v. Lee Optical Co., 348 U. S. 483, 486 (1955) 
(defining terms). The optometrist does not treat disease. 
His service is highly standardized. Each step is controlled by 
statute. § 5.12. Many of his functions are so mechanical 
that they can be duplicated by machines that would enable a 
patient to measure his own vision.8 Patients participate in 
the refraction process, and they frequently can easily assess 

8 See Bannon, A New Automated Subjective Optometer, 54 Am. J. 
Optometry & Phys. Optics 433 (1977); Guyton, Automated refraction, 13 
Invest. Ophthalmology 814 (1974); Marg, Anderson, Chung, & Neroth, 
Computer-Assisted Eye Examination VI. Identification and Correction of 
Errors in the Refractor III System for Subjective Examination, 55 Am. 
J. Optometry & Phys. Optics 249 (1978).
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the quality of service rendered. The cost per visit is low 
enough—$15 to $35—that comparison shopping is sometimes 
possible See App. A-420. Because more than half the Na-
tion’s population uses eyeglasses, 43 Fed. Reg. 23992 (1978), 
reputation information is readily available. In this context, 
the First Amendment forbids the choice which Texas has 
made to shut off entirely the flow of commercial information 
to consumers who, we have assumed, “will perceive their own 
best interests if only they are well enough informed.” Vir-
ginia Pharmacy Board, 425 U. S., at 770.

Because § 5.13 (d) absolutely prohibits the dissemination of 
truthful information about Rogers’ wholly legal commercial 
conduct to consumers and a public who have a strong interest 
in hearing it, I would affirm the District Court’s judgment 
holding that § 5.13 (d) is unconstitutional.
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DIRECTOR, OFFICE OF WORKERS’ COMPENSATION 
PROGRAMS, UNITED STATES DEPARTMENT OF 

LABOR v. RASMUSSEN et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 77-1465. Argued November 28, 1978—Decided February 21, 1979*

The Longshoremen’s and Harbor Workers’ Compensation Act (Act) 
Amendments of 1972, to combat inflation, replaced the Act’s $70 maxi-
mum limitation on weekly disability benefits with a four-step limitation 
scheme tied to specified percentages of the “applicable national average 
weekly wage” determined annually by the Secretary of Labor. § 6 (b) 
(1). At the same time, death benefits to surviving spouses and 
children were increased, respectively, from 35% to 50% and from 15% to 
16%% of the deceased’s average weekly wages. Total weekly death 
benefits were still limited to 66%% of the deceased’s average weekly 
wages, but the former specific dollar minimum and maximum limitations 
on average weekly wages were replaced by a provision dealing only with 
a minimum limitation tied to the applicable national average weekly 
wage. Thus, as amended, §9 (e) provides that “[i]n computing death 
benefits the average weekly wages of the deceased shall be considered 
to have been not less than the applicable national average weekly 
wage as prescribed in section 6 (b) but the total weekly benefits shall 
not exceed the average weekly wages of the deceased.” Respondents, 
the widow and son of a covered employee, claimed combined death 
benefits ($532 per week) equal to 66%% of the deceased’s average 
weekly wages. The employer, its insurance carrier, and the Director 
of the Department of Labor’s Office of Workers’ Compensation Pro-
grams (petitioners) contended that §6 (b)(l)’s limitation on disability 
payments (then $167 per week), was meant to apply to death benefits 
as well as disability benefits and that Congress’ failure to place a 
maximum on death benefits when it amended § 9 (e) was inadvertent. 
An administrative decision in respondents’ favor was affirmed by the 
Court of Appeals. Held: Death benefits payable under the Act are 
not subject to the maximum limitations placed on disability payments 

*Together with No. 77-1491, Geo Control, Inc., et al., v. Rasmussen et 
al., also on certiorari to the same court.
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by §6 (b)(1). This conclusion is supported by both the language 
and legislative history of the 1972 Amendments. Pp. 35-47.

(a) That the omission of a maximum limitation on death benefits was 
inadvertent is disproved by the legislative history of the 1972 Amend-
ments, especially the pertinent Committee Reports, which clearly reflect 
the Committees’ understanding that the minimum and maximum limita-
tions on death benefits of former § 9 (e) were being eliminated and 
that only a minimum benefits provision tied to the applicable national 
average weekly wage was being substituted in their place. Pp. 37-41.

(b) Section 6(d), which provides that “determinations” under §6 
“with respect to a period” shall apply to employees currently receiving 
disability benefits or survivors currently receiving death benefits during 
such period, does not render the maximum limitations contained in 
§6 (b)(1) applicable to death benefits. Congress’ use of the word 
“determinations” in § 6 (d) and of its verb form elsewhere in § 6 strongly 
suggests that it intended the term to refer only to the Secretary of 
Labor’s annual determination under § 6 (b) (3) of the national average 
weekly wage, not to the mathematical computation of disability benefit 
maximums contemplated under §6 (b)(1). This view is confirmed by 
§6 (d)’s legislative history. Pp. 41-44.

(c) Since both the language and legislative history of the 1972 Amend-
ments show that Congress’ omission of a ceiling on death benefits was 
intentional, this Court must reject petitioners’ suggested interpretation 
of the Act. Pp. 45-47.

567 F. 2d 1385, affirmed.

Rehn qui st , J., delivered the opinion of the Court, in which all other 
Members joined except Powe ll , J., who took no part in the consideration 
or decision of the cases.

Kent L. Jones argued pro hoc vice for petitioner in No. 77- 
1465. On the brief were Solicitor General McCree, Louis F. 
Claiborne, Laurie M. Streeter, and Joshua T. Gillelan II. 
Albert H. Sennett argued the cause for petitioners in No. 77- 
1491. With him on the brief was Frank B. Hugg.

James Buckley Ostmann argued the cause for respondents 
in both cases. With him on the brief was John R. CoyleA

+ David Bonderman filed a brief for the American Insurance Assn, et al. 
as amici curiae urging reversal in both cases.
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Mr . Justi ce  Rehnquist  delivered the opinion of the Court.
In May 1973 William Rasmussen was employed as a 

hydrologist by Geo Control, Inc., which was under contract 
with the United States to perform work in South Vietnam. 
Rasmussen was fatally injured during the course of his em-
ployment when the vehicle in which he was riding was blown 
up by a land mine. His employment was within the coverage 
of the Defense Base Act, 42 U. S. C. § 1651 et seq., which 
incorporates the provisions of the Longshoremen’s and Harbor 
Workers’ Compensation Act, 44 Stat. 1424, as amended, 33 
U. S. C. § 901 et seq. (Act). It is undisputed that Rasmus-
sen’s surviving widow and son,1 respondents here, are entitled 
to death benefits under § 9 of the Act, 33 U. S. C. § 909; the issue 
dividing the parties and the Courts of Appeals2 is whether 
death benefits payable under the Act are subject to the maxi-
mum limits expressly placed on disability payments by § 6 
(b)(1). The Act’s language and legislative history persuade 
us that they are not.

I
Prior to passage of the Longshoremen’s and Harbor Work-

ers’ Compensation Act Amendments of 1972, 86 Stat. 1251, 
both disability and death benefits payable under the Act were 
subject to the same minimum and maximum limitations. 
Former § 6 (b) limited disability benefits to no more than $70 
per week and no less than $18 per week. Death benefits were 
limited under § 9 (b) to 66%% of the deceased’s “average 
weekly wages,” which were “considered to have been not more 
than $105 nor less than $27 .. ..” 33 U. S. C. § 909 (e) (1970 

1 Rasmussen’s surviving son is entitled to benefits until his 18th birthday, 
or, if he qualifies under the Act as a student, until his 23d birthday. See 
33 U. S. C. §§ 902 (14), (18), and 909 (b).

2 Compare 567 F. 2d 1385 (case below), with Director, Office of Workers’ 
Comp. v. O’Keefe, 545 F. 2d 337 (CA3 1976), and Director, Office of 
Workers’ Comp. v. Boughman, 178 U. S. App. D. C. 132, 545 F. 2d 210 
(1976).
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ed.). Accordingly, weekly death benefits, like disability bene-
fits, could not exceed $70 nor be less than $18.3 The $70 maxi-
mum on death and disability benefits, established in 1961, 
gradually lost real value as inflation exacted its annual toll,4 
and in 1972 Congress moved to give covered workers added 
protection.

The basic formula for determining compensation for per-
manent total disability—66%% of the employee’s average 
weekly wages—was left unchanged by the 1972 Amendments. 
The Amendments, however, replaced the $70 maximum limi-
tation on disability benefits with an entirely new limitation 
scheme tied to the “applicable national average weekly wage.” 
New § 6 (b)(1) provides in pertinent part:

“[C]ompensation for disability shall not exceed the

3 Under former § 9 (b) a surviving widow was entitled to 35% of her 
deceased husband’s average wages and an additional 15% of the deceased’s 
wages for each surviving child, subject to a limit of 66%% of the deceased’s 
wages. Thus, a widow without children, although nominally entitled by 
former § 9 (b) to 35% of her deceased husband’s average weekly wages 
was actually entitled only to 35% of $105. A widow with three or more 
children, however, was entitled to the maximum aggregate percentage of 
weekly wages (66%), which would result in an award of $70 in weekly 
death benefits. The 1972 Amendments increased the percentage shares of 
surviving widows and children to 50 and 16%, respectively, although the 
maximum aggregate percentage limitation of 66% was retained.

4 According to 1972 congressional reports, the average weekly wage for 
private, nonagricultural employees was $135 a week, while longshoremen 
averaged over $200 per week in some ports. H. R. Rep. No. 92-1441, p. 1 
(1972), Legislative History of the Longshoremen’s and Harbor Workers’ 
Compensation Act Amendments of 1972 (Committee Print compiled for 
the Senate Committee on Labor and Public Welfare by the Subcommittee 
on Labor), p. 207 (1972) (hereinafter Leg. Hist.); S. Rep. No. 92-1125, 
p. 4 (1972), Leg. Hist. 66. The $70 limitation on death and disability 
benefits precluded most employees and their survivors from receiving 
66%% of the employee’s average weekly wages, and in some cases the 
$70 maximum constituted as little as 30% of the employee’s average weekly 
wages. S. Rep. No. 92-1125, p. 5, Leg. Hist. 67.
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following percentages of the applicable national average 
weekly wage as determined by the Secretary . . .

“(A) 125 per centum or $167, whichever is greater, 
during the period ending September 30, 1973.

“(B) 150 per centum during the period beginning 
October 1, 1973, and ending September 30, 1974.

“(C) 175 per centum during the period beginning 
October 1, 1974, and ending September 30, 1975.

“(D) 200 per centum beginning October 1, 1975.” 33 
U. S. C.§ 906 (b)(1).

The “applicable national average weekly wage” is determined 
annually by the Secretary of Labor. 33 U. S. C. § 906 (b)(3). 
The Senate Committee on Labor and Public Welfare estimated 
that approximately 90% of the disabled workers covered 
under the amended Act would receive benefits equal to a full 
66%% of their average weekly wages. S. Rep. No. 92-1125, 
p. 5 (1972), Legislative History of the Longshoremen’s and 
Harbor Workers’ Act Amendments of 1972 (Committee Print 
compiled for the Senate Committee on Labor and Public Wel-
fare by the Subcommittee on Labor), p. 67 (1972) (herein-
after Leg. Hist.). The four-step phase-in of the section’s 
maximum limitation from 125% to 200% of the applicable 
national average weekly wage was designed to ease the impact 
on covered employers of the increase in compensation pay-
ments, which Congress expected to at least double for most 
covered workers. Ibid.

Section 9 (b) was amended in 1972 to increase death 
benefits to surviving spouses from 35% to 50% of the de-
ceased’s average weekly wages. Death benefits to surviving 
children were increased from 15% to 16%% of the deceased’s 
average weekly wages. Total weekly death benefits payable 
to survivors, however, are still limited to 66%% of the de-
ceased’s average weekly wage. 33 U. S. C. § 909 (b). The 
1972 Amendments deleted the specific dollar minimum and 
maximum limitations on average weekly wages and substi-
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tuted in their place a provision dealing only with a minimum 
limitation, which was tied to the applicable national average 
weekly wage. Section 9 (e) now provides:

“In computing death benefits the average weekly 
wages of the deceased shall be considered to have been 
not less than the applicable national average weekly 
wage as prescribed in section 6 (b) but the total weekly 
benefits shall not exceed the average weekly wages of the 
deceased.” 33 U. S. C. § 909 (e).

Pursuant to § 9, respondents claimed combined death 
benefits of $532 per week, two-thirds of Rasmussen’s average 
weekly wages of $798. Geo Control, its insurance carrier, 
and the Director of the Department of Labor’s Office of 
Workers’ Compensation Programs (OWCP), petitioners here, 
contended that the limitations on disability payments con-
tained in § 6 (b)(1) of the Act—initially $167 per week and 
now $396.50 per week5—apply to death benefits in the same 
manner as to benefits for permanent total disability.6 The

5 The national average weekly wages determined by the Secretary of 
Labor since 1972, along with corresponding maximum benefit levels under 
§6 (b)(1), are as follows:

National Section
Average 6(b)(1)

Effective Date Weekly Wage Maximum
11/26/72 $131.80 $167.00
10/1/73 140.36 210.54
10/1/74 149.14 261.00
10/1/75 159.19 318.38
10/1/76 171.27 342.54
10/1/77 183.61 367.22
10/1/78* 198.25 396.50

*Based on preliminary figures.

6 The dispute was initially litigated before the Deputy Commissioner 
for the Fifteenth Compensation District of the Department of Labor’s 
Office of Workers’ Compensation Programs (OWCP), who ruled that 
§6 (b)(1)’s limitations on compensation apply to death benefits as well



DIRECTOR, WORKERS’ COMP. PROGRAMS v. RASMUSSEN 35

29 Opinion of the Court

dispute was submitted to an Administrative Law Judge, 
who sustained respondents’ position. Petitioners appealed 
the adverse ruling to the Benefits Review Board, which 
affirmed. The legislative history of the 1972 Amendments 
convinced the Board that “elimination of the maximum 
benefit provision from Section 9 (e) of the Act . . . was done 
consciously and intentionally” and that “failure to substitute 
a new maximum was ... a deliberate action.” App. to Pet. 
for Cert, in No. 77-1465, pp. 22A-23A. Petitioners appealed 
the Board’s order directly to the United States Court of Ap-
peals for the Ninth Circuit. 33 U. S. C. §921 (c). The 
Court of Appeals affirmed, largely adopting the reasoning of 
the Review Board. We granted certiorari to resolve a con-
flict among the Courts of Appeals on this issue,7 436 U. S. 955 
(1978), and we now affirm the judgment of the Court of 
Appeals for the Ninth Circuit.

IT
Petitioners’ case for incorporating the maximum limitations 

on disability benefits of §6 (b)(1) into the death benefit 
provisions of § 9 rests entirely on § 6 (d), which in pertinent 
part provides that “determinations” made under the section 
“shall apply to employees or survivors . . . receiving compen-
sation for permanent total disability or death benefits . . . .” 
33 U. S. C. §906 (d). This subsection’s references to “sur-
vivors” and “death benefits” demonstrate, according to peti-
tioners, that Congress intended death benefits to be limited by 
the compensation maximums contained in § 6 (b)(1). Antic-
ipating the obvious question—why did not Congress, either 
expressly or by reference to §6 (b)(1), put the ceiling on 
death benefits back into the section of the Act dealing with

as to benefits for permanent total disability. On appeal the Benefits 
Review Board vacated the decision on the ground that the Deputy Com-
missioner lacked authority to resolve the issue.

7 See n. 2, supra.
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death benefits—the Director of OWCP concedes that § 9 (e) 
was “[u]ndeniably, the most obvious place to stipulate a maxi-
mum on death benefits,” but suggests that Congress merely 
“overlooked” this fact when amending the death benefits pro-
visions. Brief for Petitioner in No. 77-1465, pp. 28-29.

One need only state petitioners’ argument to recognize its 
flaws. They suggest, on the one hand, that Congress forgot 
to stipulate a maximum on death benefits when it amended 
§ 9 (e), although that section had contained a fixed ceiling 
on death benefits since the Act’s initial passage in 1927.8 On 
the other hand, petitioners urge that Congress remembered 
the question of death benefit maximums while considering 
§ 6, and rather than incorporate a death benefits ceiling in 
the section of the Act dealing with death benefits, Congress 
consciously decided to limit death benefits in the section 
dealing with disability compensation.

The logic of petitioners’ position is further weakened by 
the structure of § 6 itself, for if Congress had chosen that 
section as the vehicle for limiting death benefits, it would 
have been a simple matter to add the words “and death” 
after the word “disability” in the opening sentence of § 6 
(b)(1). Nor does petitioners’ contention deal with the fact 
that Congress had the collective presence of mind to include 
a minimum limitation on death benefits in § 9 (e). The 
Director maintains that the path petitioners urge us to fol-
low, while admittedly “tortuous,” ultimately leads to “what

8 The original Act provided that compensation benefits for disability 
were not to exceed $25 per week. Act of Mar. 4, 1927, § 6 (b), 44 Stat. 
1426. The maximum compensation benefit for death was 66%% of the 
employee’s average weekly wages, considered to be not more than $37.50 
per week. § 9 (c), 44 Stat. 1430. Thus, the maximum weekly benefit for 
both disability and death was $25. Subsequent amendments raised benefit 
levels, but did not disturb the relationship between disability and death 
compensation maximums. See Act of June 24, 1948, ch. 623, §§ 1, 3, 62 
Stat. 602; Act of July 26, 1956, ch. 735, §§ 1, 4, 70 Stat. 654, 655; Act of 
July 14, 1961, Pub. L. 87-87, §§ 1, 2, 75 Stat. 203.
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may be assumed to have been the congressional intent to 
avoid disparate treatment” of disability and death bene-
ficiaries. Brief for Petitioner in No 77-1465, pp. 11, 32. We 
agree that petitioners’ suggested interpretation of the Act is 
tortuous, and believe that it is refuted by the plain language 
and legislative history of the pertinent provisions of the 1972 
Amendments.

A
The language of § 9 (e) is unambiguous: the average 

weekly wages on which death benefits are calculated can be 
no less than the applicable national average weekly wage. 
In amending §9(e), Congress replaced specific minimum 
and maximum limitations on average weekly wages, and 
hence on death benefits, with a minimum limitation governed 
by the applicable national average weekly wage. That the 
omission of a maximum limitation on death benefits was 
inadvertent is disproved by the legislative history of the 1972 
Amendments.

In 1971 two pairs of identical bills were introduced in the 
92d Congress and considered by the Senate Committee on 
Labor and Public Welfare and the House Committee on 
Education and Labor. S. 525 and H. R. 3505 would have 
retained fixed dollar maximums for both disability and death 
benefits.9 In contrast, S. 2318 and H. R. 12006, which ulti-
mately formed the nucleus of the 1972 Amendments, proposed 

9 S. 525, 92d Cong., 1st Sess., §§ 4 (a), 8 (c) (1971), Leg. Hist. 395, 399; 
H. R. 3505, 92d Cong., 1st Sess., §§ 4 (a), 8 (c) (1971), Leg. Hist. 417, 421.

Section 4 (a) of both the House and Senate bills provided in pertinent 
part: “Section 6 (b) of such Act is amended to read as follows:

“ ‘Compensation for disability shall not exceed $119 a week and com-
pensation for total disability shall not be less than $35 per week ....’”

Section 8 (c) of both bills would have amended § 9 (e) of the Act to 
read: “In computing death benefits the average weekly wages of the de-
ceased shall be considered to have been not more than $178.50, nor less 
than $52.50, but the total weekly compensation shall not exceed the weekly 
wages of the deceased.”
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the elimination of fixed dollar ceilings on both disability and 
death benefits.10

The difference in treatment of benefit maximums between 
the competing bills could hardly have gone unnoticed. Sen-
ator Eagleton opened hearings on S. 2318 and S. 525 before 
the Subcommittee on Labor of the Committee on Labor and 
Public Welfare, summarizing the intent of the competing bills 
as follows:

“S. 2318, which I cosponsored with Senator Williams, 
would eliminate the maximum payment limitations. . . .

“The second bill, S. 525, introduced by the late Senator 
Prouty at the request of the administration, would also 
increase the benefits although retaining a maximum limi-
tation.” Hearings on S. 2318 et al. before the Subcom-
mittee on Labor of the Senate Committee on Labor and 
Public Welfare, 92d Cong., 2d Sess., 2 (1972) (hereinafter 
Hearings).

Supporters of both measures vigorously debated the virtues 
and vices of fixed ceilings on disability and death benefit 
payments.11 The provisions of S. 2318 and H. R. 12006 as

10 8. 2318, 92d Cong., 2d Sess., §§ 4 (a), 10 (b) (1971), Leg. Hist. 6, 10; 
H. R. 12006, 92d Cong., 1st Sess., §§ 4 (a), 10 (b) (1971), Leg. Hist. 146, 
149-150.

As originally introduced, § 10 (b) of both the House and Senate bills 
would have amended §9 (e) of the Act to read: “In computing death 
benefits the average weekly wages of the deceased shall be considered to 
have been not less than $80 but the total weekly compensation shall not 
exceed the weekly wages of the deceased.” Original § 4 (a) of both bills 
contained a similar provision for disability benefits: “Section 6 (b) of 
such Act is amended to read as follows: '(b) Compensation for total 
disability shall not be less than $54 per week: Provided, however, That, if 
the employee’s average weekly wages as computed under section 10 are 
less than $54 per week, he shall receive as compensation for total disability 
his average weekly wages.’h

11 Witnesses representing workers covered by the Act generally sup-
ported removal of fixed ceilings on compensation payments. Witness
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reported by their respective Committees were identical and 
were ultimately enacted as the Longshoremen’s and Harbor

Thomas W. Gleason, President of the International Longshoremen’s Asso-
ciation, AFL-CIO, testified:

“We strongly support the enactment of S. 2318 as the most effective 
proposal to accomplish the long overdue increase in the benefit levels of 
injured longshoremen. First and foremost, that bill would eliminate the 
artificial and totally unrealistic restrictions on benefit amounts. This 
would enable compensation awards, for the first time, to reflect realistically 
the loss of earnings suffered by injured employees. . . .

“The administration bill, S. 525, would also raise benefit levels. The 
proposed increase in maximum weekly compensation from $70.00 to 
$119.00 represents a substantial improvement, but one that is already 
obsolete. . . .

“We urge that the Congress not adopt a benefit level grounded on built- 
in obsolescence. Far more equitable is the approach manifested in S. 2318.” 
Hearings 150-158.
See id., at 63 (testimony of Howard McGuigan, Legislative Repre-
sentative, AFL-CIO), 133 (testimony of Patrick Tobin, Washington 
Representative, International Longshoremen’s and Warehousemen’s Union), 
700 (testimony of Frank E. Fitzsimmons, General President, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America).

Not surprisingly, representatives of employers subject to the Act’s pro-
visions were generally opposed to elimination of benefit maximums. 
Edward D. Vickery, representing the National Maritime Compensation 
Committee, opposed S. 2318, stating: “[W]e respectfully submit that it is 
not advisable to remove the monetary maximum benefits payable per 
week under the Longshoremen’s Act and therefore recommend that the 
provisions of Section 8 of S. 525 be retained in this regard.” Hearings 
334.

Witness Ralph Hartman, an assistant manager in the Safety and Work-
men’s Compensation Division of Bethlehem Steel Corporation, proposed a 
compromise position:
“[W]e endorse the basic concepts of S. 2318, and propose innovations or 
variations which we consider urgent and demanding, yet equitable to all 
concerned.

“Of major impact and importance to the industry are the proposals to 
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Workers’ Act Amendments of 1972.12 The Committee Re-
ports accompanying the House and Senate bills clearly reflect 
the Committees’ understanding that the minimum and maxi-
mum limitations on death benefits of former § 9 (e) were 
being eliminated and that only a minimum benefit provision 
tied to the applicable national average weekly wage was being 
substituted in their place.13 In light of this evidence of

increase weekly benefits. One such proposal would amend section 6 (b) of 
the act by increasing the minimum weekly rate from $18 to $54 and 
eliminating the present maximum weekly benefit rate of $70.

“We agreed that the minimum rate should be increased. However, this 
proposal leaves us with a weekly benefit rate of two-thirds of the em-
ployee’s average weekly earnings without limitation.

“We recognize the intent of the proposal, and we suggest for your 
consideration that the maximum weekly benefit be predicated upon the 
average weekly wage in the shipbuilding and ship repair industry, that it 
be 66 and two-thirds percent of the injured employee’s average weekly 
wage computed under section 10, subject to a maximum of 150 percent 
of the average weekly wage of the shipbuilding and ship repair industry.” 
Id., at 171-172.

It is inconceivable that Congress, with this debate on benefit maximums 
raging all about it, unwittingly omitted a death benefit ceiling in 
amended § 9 (b).

12 S. 2318 was passed by the Senate on September 14, 1972. 118 Cong. 
Rec. 30670, 30674. H. R. 12006 was passed by the House on October 14, 
1972, 118 Cong. Rec. 36376, 36389, and returned to the Senate, which con-
curred in the identical House version. 118 Cong. Rec. 36265, 36274 
(1972).

13 Precisely this understanding is expressed in the House Report which 
accompanied H. R. 12006:

“Subsection (d) of this section amends section 9 (e) of the Act, elimi-
nating the dollar minimum and maximum set out under persent [sic] law 
for the average weekly wages of the deceased to be used in computing 
death benefits. The minimum substituted by this amendment is the appli-
cable national average weekly wage as prescribed in section 6 (b) of the 
Act, except that the total weekly benefits may not exceed the actual 
average weekly wages of the deceased.” H. R. Rep. No. 92-1441, p. 19 
(1972), Leg. Hist. 225.

Both the House and Senate Reports, in discussing the major provisions 
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congressional intent, we find it impossible to conclude that 
the absence of a fixed maximum limitation on death benefits 
in § 9 (e) was the result of inadvertence.

B
The benefit maximums contained in § 6 (b)(1) are plainly- 

restricted to “compensation for disability.” Petitioners 
argue, however, that Congress made §6(b)(l)’s disability 
benefit maximums applicable to death benefits through § 6 
(d). Close examination of the wording used by Congress in 
the latter provision persuades us otherwise.

Section 6 (d) provides:
“Determinations under this subsection with respect to 

a period shall apply to employees or survivors currently 
receiving compensation for permanent total disability or 
death benefits during such period, as well as those newly 
awarded compensation during such period.”

Since there are no “determinations” made under § 6 (d), 
its reference to “this subsection” is plainly in error. The 
parties agree, and we conclude, that the words “this subsec-
tion” should read “this section.” 14 The question thus be-
comes what “determinations . . . with respect to a period” 
did Congress have in mind when it enacted § 6 (d).

of the respective bills, deal expressly with the subject of minimum and 
maximum death benefits, noting that such benefits are "subject to a 
maximum of 66% percent of the [deceased’s] average weekly wages” 
and to "[a] minimum . . . tied to the applicable national average weekly 
wage ...” S. Rep. No. 92-1125, p. 6 (1972), Leg. Hist. 68; H. R. Rep. 
No. 92-1441, p. 4 (1972), Leg. Hist. 210.

14 Section 6 (d)’s reference to "this subsection” apparently refers to 
subsection (a) of § 5 of the Longshoremen’s and Harbor Workers’ Com-
pensation Act Amendments of 1972, 86 Stat. 1252, and hence to §§ 6 (b)- 
(d) of the Act. See Director, Office of Workers’ Comp. Programs v. 
O’Keefe, 545 F. 2d, at 344; Director, Office of Workers’ Comp. Programs 
v. Boughman, 178 App. D. C., at 137, 545 F. 2d, at 215.
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The operative words of the subsection, “determinations” 
and “period,” appear together in § 6 in only one other place. 
Paragraph (3) of § 6 (b) provides:

“As soon as practicable after June 30 of each year, and 
in any event prior to October 1 of such year, the Secre-
tary shall determine the national average weekly wage 
for the three consecutive calendar quarters ending 
June 30. Such determination shall be the applicable 
national average wage for the period beginning with 
October 1 of that year and ending with September 30 of 
the next year. The initial determination under this 
paragraph shall be made as soon as practicable after 
[October 27, 1972].” 33 U. S. C. §906 (b)(3). (Em-
phasis added.)

Elsewhere in § 6, both minimum and maximum limits on 
total disability benefits are tied to the “applicable national 
average weekly wage as determined by the Secretary under 
paragraph (3) . . . .” 33 U. S. C. §906 (b)(1); see §906 
(b)(2). Congress’ careful use of the word “determination” 
and its verb form strongly suggests that it intended the term 
to refer only to the Secretary of Labor’s annual determination 
under § 6 (b) (3) of the national average weekly wage, not to 
the mathematical computation of disability benefit maximums 
contemplated under § 6 (b)(1). This view of § 6 (d) is con-
firmed by the provision’s legislative history. The Senate 
Committee on Labor and Public Welfare, in its section-by- 
section analysis of S. 2318, stated:

“Subsection (d) states that determinations of national 
average weekly wage made with respect to a period 
apply to employees or survivors currently receiving com-
pensation for permanent total disability or death bene-
fits, as well as those who begin receiving compensation
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for the first time during the period.” S. Rep. No. 92- 
1125, p. 18 (1972), Leg. Hist. 80.15

Because determinations of the national average weekly 
wage govern minimum death benefits as well as both 
minimum and maximum total disability benefits, § 6 (d)’s 
reference to “survivors . . . receiving . . . death benefits” is 
not surprising. Congress intended increases in the national 
average weekly wage to be reflected by corresponding in-
creases in minimum death benefits and both minimum and 
maximum total disability benefits.16 See S. Rep. No. 92- 

15 Petitioners place heavy reliance on the following passage from the 
Senate Report accompanying S. 2318:

“To the extent that employees receiving compensation for total perma- 
nment [sic] disability or survivors receiving death benefits receive less than 
the compensation they would receive if there were no phase in, their com-
pensation is to be increased as the ceiling moves to 200 percent.” S. Rep. 
No. 92-1125, p. 5 (1972), Leg. Hist. 67.
This language does indeed suggest that the gradual annual increase in 
maximum benefits from 125% to 200% of the national average provided 
in §6 (b)(1) applies to survivors as well as to disabled employees. The 
quoted statement, however, is followed immediately in the Senate Report 
by a conflicting statement. In apparent reference to the combined effect 
of §6 (b)(3) and §6(d), the Senate Report states: “The bill also 
requires an annual redetermination by the Secretary which will allow any 
increase in the national average weekly wage to be reflected by an appro-
priate increase in compensation payable under the Act.” S. Rep. No. 92- 
1125, supra, at 5-6, Leg. Hist. 67-68; see n. 17, infra. This latter state-
ment is consistent with our reading of § 6, and to the extent the earlier 
statement is an indication of legislative intent, we agree with the Court 
of Appeals that “it is overwhelmingly outweighed by the contrary purport 
of the legislative history as a whole.” 567 F. 2d, at 1388 n. 5.

16 Petitioners maintain that interpreting § 6 (d) to refer to determina-
tions of national average weekly wage would render the provision duplica-
tive of § 10(f). Added by the 1972 Amendments, § 10 (f) provides:

“Effective October 1 of each year, the compensation or death benefits 
payable for permanent total disability or death arising out of injuries sus-
tained after [October 27, 1972], shall be increased by a percentage equal to 
the percentage (if any) by which the applicable national weekly wage
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1125, supra, at 5-6, Leg. Hist. 67-68 We conclude that § 6 
(d) does not render the maximum limitations contained in 
§ 6 (b)(1) applicable to death benefits.

for the period beginning on such October 1, as determined under section 
6 (b), exceeds the applicable national average weekly wage, as so deter-
mined, for the period beginning with the preceding October 1.” 
This provision makes clear that, in cases of permanent total disability and 
death, benefits are adjusted upward each year that the national average 
wage rises. Although § 10 (f) gives the incremental increase in com-
pensation payments to all beneficiaries in death and permanent total dis-
ability cases, including those unaffected by a statutory minimum or maxi-
mum, the incidental effect is partially to lift any ceiling and, to the same 
extent, any floor applicable to such benefits.

Although § 6 (d) and § 10 (f) overlap substantially, they are not 
entirely duplicative. The latter section applies only when benefits of a 
particular type are received in two consecutive years. If an employee 
receiving benefits for total and permanent disability in year 1 died in 
year 2, his survivors must look to § 6 (d) to determine whether the 
“applicable” national average weekly wage for purposes of computing 
minimum death benefits under § 9 (e) is the national average wage 
determined by the Secretary for year 1, when the employee’s injury oc-
curred, or that determined for year 2, when the employee died. For 
example, suppose that a covered worker was permanently and totally dis-
abled in year 1. Suppose further that at the time of the injury his 
average weekly wages were $90 and that the national average weekly 
wage was $100. The worker would be entitled under § 8 (a) to disability 
benefits of $60 per week (66%% of $90), significantly more than the mini-
mum payment of $50 per week (50% of $100) provided under § 6 (b) 
(2). If the worker died during the following year, leaving a widow 
and one or more children, his survivors would be entitled to death benefits 
amounting to 66%% of the national average weekly wage. Assuming the 
national average weekly wage had increased 5% in year 2, the question 
would arise whether the worker’s survivors were entitled to death benefits 
calculated on the higher national average weekly wage. Reference to 
§ 6 (d) reveals that the worker’s widow and children, having been “newly 
awarded” death benefits during year 2, would be entitled to calculate their 
benefits on the higher national average weekly wage.

Further, the legislative history of the 1972 Amendments indicates that 
Congress was fully aware of the similarities between §§ 6 (d) and 10 (f).
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c
Finally, petitioners urge that, the Act’s language and legis-

lative history notwithstanding, Congress could not have 
intended to place a “premium on death.” They cannot and 
do not dispute, however, that Congress did precisely that in 
situations in which the employee’s average weekly wages are 
less than the applicable national average weekly wage and he 
is survived by a spouse and one or more children.17 Congress

In its discussion of “maximum and minimum benefit amounts,” the Senate 
Report accompanying S. 2318 states:

“The bill also requires an annual redetermination by the Secretary which 
will allow any increase in the national average weekly wage to be reflected 
by an appropriate increase in compensation payable under the Act. A 
similar provision for upgrading benefits in future years for cases of 
permanent total disability or death benefits is contained in section 10 
of the Act (Section 11 of the bill).” S. Rep. No. 92-1125, pp. 5-6 (1972), 
Leg. Hist. 67-68 (emphasis added).

17 A totally disabled employee is entitled to 66%% of his average weekly 
wages, 33 U. S. C. § 908 (a), or 50% of the national average weekly wage, 
33 U. S. C. §906 (b)(2), whichever is greater. If the disabled employee 
dies, however, his surviving spouse and children are entitled to no less 
than 66%% of the national average weekly wage or 100% of the deceased 
employee’s average weekly wages, whichever is lesser. 33 U. S. C. § 909 (e). 
Thus, the death of a totally disabled employee whose average weekly 
wages were greater than half the national average weekly wage but less 
than the national average weekly wage would result in an increase in bene-
fits payable under the Act. The Court of Appeals demonstrated this fact 
with the following examples:

“If we assume the Secretary has determined that the applicable national 
average weekly wage is $100, the compensation for an employee whose 
actual average weekly wage was $60 would be determined as follows:

“1. Total Disability Benefits
“Under [33 U. S. C.] § 908 (a) the employee would normally receive 

66% percent of his average weekly wage, or $40. However, § 906 (b) (2) 
states that the minimum compensation shall be 50 percent of the national 
average weekly wage, or $50. An employee in this situation would receive 
$50 compensation for total disability.

“2. Death Benefits
“Under [33 U. S. C.] § 909 (b), if, for example, the employee is survived 

by a widow or widower and one or more children, the total amount payable
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may well have retained maximum benefit limitations in 
§ 6 (b) (1) to discourage feigned disability, a consideration 
wholly inapplicable to death benefits. Nor is it inconceivable 
that the financial needs of the disabled worker’s family could 
increase upon his death. The typical disabled worker, though 
no longer physically able to ply his trade, might be able to 
contribute to the family’s livelihood by assuming a variety 
of domestic responsibilities, thus releasing his spouse into 
the work force. The disabled worker’s death would under 
such circumstances rob the family of an economic asset.

Petitioners entreat us to interpret the 1972 Amendments 
“to avoid an absurd and discriminatory consequence.” Even 
if we agreed with petitioners’ characterization of Congress’ 
failure to put a ceiling on death benefits, we would be required 
to decline petitioners’ invitation, for our examination of the 
language and legislative history of the 1972 Amendments

is 66% percent of the average weekly wage of the deceased, or $40. How-
ever, § 909 (e) states that where the average weekly wage is less than the 
national average weekly wage, the national average should be used in place 
of the employee’s actual average, and here we should take 66% per-
cent of $100, or $66.66. § 909 (e) then limits this minimum compensa-
tion to the actual average weekly wage, so the survivors would receive $60 
compensation.
“Making these same assumptions, the minimum compensation calculations 
for employees with average weekly wages greater than half the national 
average weekly wage and less than the national average weekly wage 
result in greater compensation for death than disability, as the following 
chart indicates:

Total Dis-
Nat’l. Avg. Employee’s Avg. Death Benefits ability

$100 $100 $66.66 $66.66
100 99 66.66 66.00
100 75 66.66 50.00
100 60 60.00 50.00
100 51 51.00 50.00
100 50 50.00 50.00”

567 F. 2d, at 1390 n. 9.
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convinces us that the omission was intentional. Congress has 
put down its pen, and we can neither rewrite Congress’ words 
nor call it back “to cancel half a Line.” Our task is to inter-
pret what Congress has said; so doing, we conclude that 
death benefits payable under the Act are not subject to the 
maximum limitations contained in §6 (b)(1). The judg-
ment of the Court of Appeals is

Affirmed.

Mr . Justi ce  Powell  took no part in the consideration or 
decision of these cases.
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BUTNER v. UNITED STATES et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FOURTH CIRCUIT

No. 77-1410. Argued November 27, 1978—Decided February 21, 1979

In Chapter XI arrangement proceedings under the Bankruptcy Act, peti-
tioner acquired a second mortgage on certain North Carolina real estate 
to secure a $360,000 indebtedness but received no express security 
interest in the rents earned by the property. The bankruptcy judge 
thereafter appointed an agent to collect the rents and apply them to the 
payment of taxes, insurance, interest, and principal payments due on 
the first and second mortgages. The mortgagor was later adjudicated 
a bankrupt, at which time the first and second mortgages were in 
default, and the trustee was ordered to collect and retain all rents. The 
bankrupt’s properties were ultimately sold to petitioner for $174,000, 
that price being paid by reduction of the estate’s indebtedness to 
petitioner from $360,000 to $186,000. At the sale date the trustee had 
accumulated almost $163,000 in rents which petitioner unsuccessfully 
sought to have applied to the balance of the second mortgage indebted-
ness, the bankruptcy judge ruling that the $186,000 balance due 
petitioner should be treated as a general unsecured claim. The District 
Court reversed. Though recognizing that under North Carolina law a 
mortgagor is deemed the owner of the land subject to the mortgage and 
during his possession is entitled to rents and profits, even after default, 
the court viewed the agent’s appointment during the arrangement 
proceedings as tantamount to the appointment of a receiver which 
satisfied the state-law requirement of a change of possession, giving the 
mortgagee an interest in the rents which no further action after the 
bankruptcy adjudication was required to preserve. The Court of 
Appeals reversed, reinstating the disposition of the bankruptcy judge. 
The appellate court held that the bankruptcy adjudication had termi-
nated the state-court receivership status arising out of the appointment 
of the agent to collect rents, and that because petitioner had made no 
request during the bankruptcy for a sequestration of rents or for the 
appointment of a receiver, petitioner had not taken the kind of action 
North Carolina law required to give a mortgagee a security interest in 
the rents collected after the bankruptcy adjudication. Held: Apart 
from certain special provisions, the Bankruptcy Act generally leaves the 
determination of property rights in the assets of a bankrupt’s estate to 
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state law. The law of the State where the property is located accord-
ingly governs a mortgagee’s right to rents during bankruptcy, and a 
federal bankruptcy court should take whatever steps are necessary to 
ensure that a mortgagee is afforded in federal bankruptcy court the 
same protection he would have under state law had no bankruptcy 
ensued. Though the general principle of the applicability of state law 
to determine property rights in a bankrupt’s assets was applied by both 
the District Court and the Court of Appeals (and those courts properly 
did not follow the minority federal equity rule under which a mortgagee 
is afforded a secured interest in rents even if state law would not 
recognize any such interest until after foreclosure), those courts dis-
agreed about the requirements of North Carolina law. However, that 
state-law issue as such will not be reviewed by this Court. Pp. 51-58.

566 F. 2d 1207, affirmed.

Ste ve ns , J., delivered the opinion for a unanimous Court.

J. Steven Brackett argued the cause for petitioner. With 
him on the brief were J. Richardson Rudisill, Jr., and William 
E. Butner, pro se.

Allan A. Ryan, Jr., argued the cause for the United States. 
On the brief were Solicitor General McCree, Assistant Attor-
ney General Ferguson, Stuart A. Smith, Crombie J. D. Garrett, 
and Carleton D. Powell. Joe N. Cagle, pro se, argued the 
cause for respondents Cagle et al. With him on the brief 
were J. Carroll Abernethy, Jr., and James M. Gaither, Jr.

Mr . Just ice  Stevens  delivered the opinion of the Court.
A dispute between a bankruptcy trustee and a second 

mortgagee over the right to the rents collected during the 
period between the mortgagor’s bankruptcy and the foreclo-
sure sale of the mortgaged property gave rise to the question 
we granted certiorari to decide. 436 U. S. 955. That ques-
tion is whether the right to such rents is determined by a 
federal rule of equity or by the law of the State where the 
property is located.

On May 14, 1973, Golden Enterprises, Inc. (Golden), filed 
a petition for an arrangement under Chapter XI of the Bank-
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ruptcy Act. 11 U. S. C. §§ 701-799. In those proceedings, 
the bankruptcy judge approved a plan consolidating various 
liens on North Carolina real estate owned by Golden. As a 
result, petitioner acquired a second mortgage securing an in-
debtedness of $360,000.1 Petitioner did not, however, receive 
any express security interest in the rents earned by the 
property.

On April 18, 1974, the bankruptcy judge granted Golden’s 
motion to appoint an agent to collect the rents and to apply 
them as directed by the court. The order of appointment 
provided that the money should be applied to tax obligations, 
payments on the first mortgage, fire insurance premiums, and 
interest and principal on the second mortgage. There is no 
dispute about the collections or payments made pursuant to 
that order.

The arrangement plan was never confirmed. On Febru-
ary 14, 1975, Golden was adjudicated a bankrupt, and the 
trustee in bankruptcy was appointed. At that time both the 
first and second mortgages were in default. The trustee was 
ordered to collect and retain all rents “to the end that the 
same may be applied under this or different or further orders 
of [the bankruptcy] [c]ourt.” App. 342a-343a.

After various alternatives were considered, and after the 
District Court refused to confirm a first sale, the properties 
were ultimately sold to petitioner on November 12, 1975, for 
$174,000. That price was paid by reducing the estate’s in-
debtedness to petitioner from $360,000 to $186,000.

As of the date of sale, a fund of $162,971.32 had been 
accumulated by the trustee pursuant to the February 14 court 
order that he collect and retain all rents. On December 1,

1 Originally, the second mortgage was held by petitioner along with 
Robert L. McKaughn, Jr., and Jack Sipe Construction Co. Subsequently, 
McKaughn and the Sipe Construction Co. assigned all of their rights in 
the indebtedness and deeds of trust to petitioner, thus making him the sole 
second mortgagee.
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1975, petitioner filed a motion claiming a security interest in 
this fund and seeking to have it applied to the balance of the 
second mortgage indebtedness. The bankruptcy judge denied 
the motion, holding that the $186,000 balance due to peti-
tioner should be treated as a general unsecured claim.

The District Court reversed. It recognized that under 
North Carolina law, a mortgagor is deemed the owner of the 
land subject to the mortgage and is entitled to rents and 
profits, even after default, so long as he retains possession. 
But the court viewed the appointment of an agent to collect 
rents during the arrangement proceedings as tantamount to 
the appointment of a receiver. This appointment, the court 
concluded, satisfied the state-law requirement of a change of 
possession giving the mortgagee an interest in the rents; no 
further action after the adjudication in bankruptcy was re-
quired to secure or preserve this interest.

The Court of Appeals reversed and reinstated the disposi-
tion of the bankruptcy judge. Golden Enterprises, Inc. v. 
United States, 566 F. 2d 1207. The court acknowledged that 
the agent appointed to collect rents before the bankruptcy 
was equivalent to a state-court receivership, but held that 
the adjudication terminated that relationship. Because peti-
tioner had made no request during the bankruptcy for a 
sequestration of rents or for the appointment of a receiver, 
petitioner had not, in the court’s view, taken the kind of action 
North Carolina law required to give the mortgagee a security 
interest in the rents collected after the bankruptcy adjudica-
tion. One judge dissented, adopting the position of the Dis-
trict Court. Id, at 1211.

I
We did not grant certiorari to decide whether the Court of 

Appeals correctly applied North Carolina law. Our concern 
is with the proper interpretation of the federal statutes gov-
erning the administration of bankrupt estates. Specifically, 
it is our purpose to resolve a conflict between the Third and
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Seventh Circuits on the one hand, and the Second, Fourth, 
Sixth, Eighth, and Ninth Circuits on the other, concerning 
the proper approach to a dispute of this kind.

The courts in the latter group regard the question whether 
a security interest in property extends to rents and profits 
derived from the property as one that should be resolved by 
reference to state law.2 In a few States, sometimes referred 
to as “title States,” the mortgagee is automatically entitled to 
possession of the property, and to a secured interest in the 
rents.3 In most States, the mortgagee’s right to rents is 

2 See In re Brose, 254 F. 664, 666 (CA2 1918) (“ The general rule is 
that the mortgagee is not entitled to the rents and profits of the mortgaged 
premises until he takes actual possession, or until possession is taken, in his 
behalf, by a receiver, ... or until, in proper form, he demands and is 
refused possession.’ This general rule the federal courts will follow, except 
in cases where it appears that the law of the state where the premises are 
situated applies a different rule”) (quoting Freedman’s Savings & Trust Co. 
v. Shepherd, 127 U. S. 494, 502-503); Tower Grove Bank & Trust Co. v. 
Weinstein, 119 F. 2d 120, 122 (CA8 1941) (“In this circuit the law is settled 
that the construction of mortgages is governed by local state law”); In re 
Hotel St. James Co., 65 F. 2d 82 (CA9 1933); In re American Fuel & 
Power Co., 151 F. 2d 470, 481 (CA6 1945). See also Fidelity Bankers Life 
Ins. Co. v. Williams, 506 F. 2d 1242, 1243 (CA4 1974). See generally 4A 
W. Collier, Bankruptcy T 70.16, pp. 157-165 (14th ed. 1975); Hill, The 
Erie Doctrine in Bankruptcy, 66 Harv. L. Rev. 1013 (1953).

3 In some title States, the mortgagee’s right to rents and profits may be 
exercised even prior to default, see Me. Rev. Stat. Ann., Tit. 33, §502 
(1964); in all events, the right at least attaches upon default, see Uvalda 
Naval Stores Co. v. Cullen, 165 Ga. 115, 117, 139 S. E. 810, 811 (1927). 
See generally R. Kratovil, Modern Mortgage Law and Practice §294, p. 
204 (1972); Comment, The Mortgagee’s Right to Rents and Profits Fol-
lowing a Petition in Bankruptcy, 60 Iowa L. Rev. 1388, 1390-1391 (1975).

North Carolina has been classified as a “title” State, Comment, The 
Mortgagee’s Right to Rents After Default, 50 Yale L. J. 1424, 1425 n. 6 
(1941), although it does not adhere to this theory in its purest form. 
Under its case law, a mortgagee is entitled to possession of the mort-
gaged property upon default, and need not await actual foreclosure. Such 
possession might be secured either with the consent of the mortgagor or 
by an action in ejectment. But so long as the mortgagor does remain in 
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dependent upon his taking actual or constructive possession 
of the property by means of a foreclosure, the appointment of 
a receiver for his benefit, or some similar legal proceeding.4 
Because the applicable law varies from State to State, the 
results in federal bankruptcy proceedings will also vary under 
the approach taken by most of the Circuits.

The Third and Seventh Circuits have adopted a federal rule 
of equity that affords the mortgagee a secured interest in the 
rents even if state law would not recognize any such interest 
until after foreclosure.5 Those courts reason that since the 
bankruptcy court has the power to deprive the mortgagee of 
his state-law remedy, equity requires that the right to rents 
not be dependent on state-court action that may be precluded 
by federal law.6 Under this approach, no affirmative steps 

possession, even after default, he—not the mortgagee—appears to be en-
titled to the rents and profits. See Brannock n . Fletcher, 271 N. C. 65,155 
S. E. 2d 532 (1967); Gregg n . Williamson, 246 N. C. 356, 98 S. E. 2d 481 
(1957); Kistler v. Development Co., 205 N. C. 755, 757, 172 S. E. 413, 414 
(1934) (“In the absence of a stipulation to the contrary a mortgagor of 
real property who is permitted to retain possession is entitled to the rents 
and profits. Credle v. Ayers, 126 N. C., 11. As between the mortgagor 
and the mortgagee equity makes the mortgage a charge upon the rents 
and profits when the mortgagor is insolvent and the security is inade-
quate . . . but the prevailing rule is that a mortgagee is not entitled to 
rents until entry is made or a suit for foreclosure is begun”).

4 See Tower Grove Bank & Trust Co. v. Weinstein, supra; Central 
States Life Ins. Co. v. Carlson, 98 F. 2d 102 (CAIO 1938); 4A Collier, 
supra n. 2, at 157-158.

5 See Bindseil v. Liberty Trust Co., 248 F. 112 (CA3 1917); In re 
Pittsburgh-Duquesne Development Co., 482 F. 2d 243 (CA3 1973); In re 
Wakey, 50 F. 2d 869 (CA7 1931).

6 See, e. g., Central Hanover Bank & Trust Co. n . Philadelphia & 
Reading Coal & Iron Co., 99 F. 2d 642, 645 (CA3 1938):

“It is settled in this circuit that in a bankruptcy proceeding a mortgage 
creditor is entitled without prior demand to the net income of the mort-
gaged property from the date of adjudication if it is needed to pay the 
amount due him. . . . This is because the bankruptcy proceeding has 
taken from the Debtor the possession of his property and in so doing has 
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are required by the mortgagee—in state or federal court—to 
acquire or maintain a right to the rents.

II
We agree with the majority view.
The constitutional authority of Congress to establish “uni-

form Laws on the subject of Bankruptcies throughout the 
United States” 7 would clearly encompass a federal statute de-
fining the mortgagee’s interest in the rents and profits earned 
by property in a bankrupt estate. But Congress has not 
chosen to exercise its power to fashion any such rule. The 
Bankruptcy Act does include provisions invalidating certain 
security interests as fraudulent, or as improper preferences 
over general creditors.8 Apart from these provisions, however, 
Congress has generally left the determination of property 
rights in the assets of a bankrupt’s estate to state law.9

deprived the mortgage creditor of his ordinary remedy to reach the prop-
erty mortgaged and its income. It, therefore, follows upon equitable prin-
ciples, as Judge Woolley pointed out in Bindseil v. Liberty Trust Co., 
supra, . . . ‘that after insolvency has taken the debtor’s property out of 
his hands, its income or product belongs to the lien creditor, who has thus 
become its virtual owner; and that such income or product issuing from 
mortgaged property, should not be diverted from the mortgage creditor 
who has a lien to general creditors who have no lien.’ ”

7 U. S. Const., Art. I, § 8, cl. 4.
8 See 11 U. S. C. §§ 96 (a) and (b) (authorizing trustee to void as 

preferences certain transfers made by the bankrupt within four months of 
bankruptcy); §§ 107 (a) and (d) (invalidating certain liens obtained 
through judicial proceedings within four months of bankruptcy and certain 
fraudulent transfers made within one year of bankruptcy); § 110 (c) 
(authorizing trustee to strike down secret hens and transfers); §110 
(e) (invalidating any transfer deemed fraudulent under federal or state 
law). See generally 3 Collier, supra n. 2, J 60.01, pp. 743-746.

9 “The Federal Constitution, Article I, § 8, gives Congress the power 
to establish uniform laws on the subject of bankruptcy throughout the 
United States. In view of this grant of authority to the Congress it has 
been settled from an early date that state laws to the extent that they 
conflict with the laws of Congress, enacted under its constitutional author-
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Property interests are created and defined by state law. 
Unless some federal interest requires a different result, there 
is no reason why such interests should be analyzed differently 
simply because an interested party is involved in a bank-
ruptcy proceeding. Uniform treatment of property interests 
by both state and federal courts within a State serves to 
reduce uncertainty, to discourage forum shopping, and to 
prevent a party from receiving “a windfall merely by reason 
of the happenstance of bankruptcy.” Lewis v. Manufacturers 
National Bank, 364 U. S. 603, 609. The justifications for 
application of state law are not limited to ownership interests; 
they apply with equal force to security interests, including 
the interest of a mortgagee in rents earned by mortgaged 
property.10

The minority of courts which have rejected state law have 
not done so because of any congressional command, or because 
their approach serves any identifiable federal interest. Rather, 
they have adopted a uniform federal approach to the question 
of the mortgagee’s interest in rents and profits because of 
their perception of the demands of equity. The equity 
powers of the bankruptcy court play an important part in the 

ity, on the subject of bankruptcies are suspended. While this is true, state 
laws are thus suspended only to the extent of actual conflict with the 
system provided by the Bankruptcy Act of Congress. Sturges v. Crownin- 
shield, 4 Wheat. 122; Ogden v. Saunders, 12 Wheat. 213.

“Notwithstanding this requirement as to uniformity the bankruptcy acts 
of Congress may recognize the laws of the State in certain particulars, 
although such recognition may lead to different results in different States. 
For example, the Bankruptcy Act recognizes and enforces the laws of 
the States affecting dower, exemptions, the validity of mortgages, priorities 
of payment and the like. Such recognition in the application of state laws 
does not affect the constitutionality of the Bankruptcy Act, although in 
these particulars the operation of the act is not alike in all the States.” 
Stellwagen v. Clum, 245 U. S. 605, 613.

10 Conversely, the federal statutory basis for voiding fraudulent and 
preferential transfers in order to protect general creditors applies to both 
security interests and other interests in property.
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administration of bankrupt estates in countless situations in 
which the judge is required to deal with particular, individ-
ualized problems. But undefined considerations of equity 
provide no basis for adoption of a uniform federal rule afford-
ing mortgagees an automatic interest in the rents as soon as 
the mortgagor is declared bankrupt.

In support of their rule, the Third and Seventh Circuits 
have emphasized that while the mortgagee may pursue 
various state-law remedies prior to bankruptcy, the adjudica-
tion leaves the mortgagee “only such remedies as may be found 
in a court of bankruptcy in the equitable administration of 
the bankrupt’s assets.” Bindseil v. Liberty Trust Co., 248 
F. 112, 114 (CA3 1917).11 It does not follow, however, that 
“equitable administration” requires that all mortgagees be 
afforded an automatic security interest in rents and profits 
when state law would deny such an automatic benefit and 
require the mortgagee to take some affirmative action before 
his rights are recognized. What does follow is that the federal 
bankruptcy court should take whatever steps are necessary to 
ensure that the mortgagee is afforded in federal bankruptcy 
court the same protection he would have under state law if 
no bankruptcy had ensued. This is the majority view, which 
we adopt today.

The rule of the Third and Seventh Circuits, at least in 
some circumstances, affords the mortgagee rights that are not 
his as a matter of state law. The rule we adopt avoids this 
inequity because it looks to state law to define the security 
interest of the mortgagee. At the same time, our decision 
avoids the opposite inequity of depriving a mortgagee of his 
state-law security interest when bankruptcy intervenes. For 
while it is argued that bankruptcy may impair or delay the 
mortgagee’s exercise of his right to foreclosure, and thus his 
acquisition of a security interest in rents according to the law 

11 See also Central Hanover Bank & Trust Co. v. Philadelphia & 
Reading Coal & Iron Co., supra; In re Wakey, supra.



BUTNER v. UNITED STATES 57

48 Opinion of the Court

of many States, a bankruptcy judge familiar with local prac-
tice should be able to avoid this potential loss by sequestering 
rents or authorizing immediate state-law foreclosures. Even 
though a federal judge may temporarily delay entry of such 
an order, the loss of rents to the mortgagee normally should 
be no greater than if he had been proceeding in a state court: 
for if there is a reason that persuades a federal judge to delay, 
presumably the same reason would also persuade a state 
judge to withhold foreclosure temporarily. The essential 
point is that in a properly administered scheme in which 
the basic federal rule is that state law governs, the primary 
reason why any holder of a mortgage may fail to collect rent 
immediately after default must stem from state law.

Ill
Recognizing that the bankruptcy frustrated petitioner’s 

right to take possession of the mortgaged property and thereby 
to establish his right to rents as a matter of North Carolina 
law, the Court of Appeals assumed that a request to the bank-
ruptcy judge for sequestration of rents, for the appointment of 
a receiver, or for permission to proceed with a state-court 
foreclosure would have satisfied the state-law requirement. 
Since none of these steps was taken during the bankruptcy, 
the Court of Appeals held that petitioner had no right to 
the rents.

The dissenting judge in the Court of Appeals, as well as 
the District Judge, felt that the action taken during the 
arrangement proceedings, coupled with informal requests for 
abandonment of the property during the bankruptcy, was 
sufficient to comply with North Carolina law. Neither of 
these judges, however, based his analysis on the federal rule 
followed in the Third and Seventh Circuits. They merely 
disagreed with the majority about the requirements of North 
Carolina law.

In this Court the parties have argued the state-law ques-
tion at great length, each stressing different aspects of the
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record. We decline to review the state-law question. The 
federal judges who deal regularly with questions of state law 
in their respective districts and circuits are in a better posi-
tion than we to determine how local courts would dispose of 
comparable issues.12

The judgment is affirmed.
It is so ordered.

12 See The Tungus v. Skovgaard, 358 U. S. 588, 596; United New York 
& New Jersey Pilots Assn. v. Halecki, 358 U. S. 613, 615. See also 
Bishop n . Wood, 426 U. S. 341,345-346.
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CALIFORNIA v. ARIZONA et  al .

ON MOTION FOR LEAVE TO FILE A BILL OF COMPLAINT

No. 78, Orig. Argued January 9, 1979—Decided February 22, 1979

To resolve a dispute over the ownership of certain lands, California seeks 
to invoke this Court’s original jurisdiction in an action to quiet title 
against Arizona and the United States, both of which contend that the 
United States has not consented to be a defendant and that therefore 
California’s motion for leave to file a bill of complaint must be denied. 
Title 28 U. S. C. § 2409a (a) permits the United States to be named as 
a defendant in an action to adjudicate a disputed title to real property 
in which the United States claims an interest other than a security 
interest or water rights; and 28 U. S. C. § 1346 (f) gives the federal 
district courts “exclusive original jurisdiction” of actions under § 2409a 
to quiet title to real property in which an interest is claimed by the 
United States. Held: Under § 2409a (a), the United States has waived 
its sovereign immunity to suit in this case, and hence there is no bar to 
the suit. The legislative history of § 1346 (f) shows no intent by 
Congress to divest this Court of jurisdiction over such actions in cases 
otherwise within its original jurisdiction, an attempt that would raise 
grave constitutional questions. The section did no more than assure 
that such jurisdiction was not conferred upon the courts of any State. 
Pp. 65-68.

Ste wart , J., delivered the opinion for a unanimous Court.

Allan J. Goodman, Deputy Attorney General of California, 
argued the cause for plaintiff. On the motion for leave to 
file a complaint were Evelle J. Younger, Attorney General, 
N. Gregory Taylor, Assistant Attorney General, and Russell 
lungerich, Deputy Attorney General, and on the reply to the 
brief in opposition and response to the motion were Messrs. 
Younger, Taylor, and Goodman.

Russell A. Kolsrud, Assistant Attorney General, argued the 
cause for defendant State of Arizona. With him on the briefs 
were John A. LaSota, Jr., Attorney General, and Anthony B. 
Ching, Assistant Attorney General.
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Louis F. Claiborne argued the cause for the United States. 
On the response to the motion was Solicitor General McCree.

Mr . Justice  Stew art  delivered the opinion of the Court.
Since the admission of California to the Union in 1850, the 

southeastern boundary of the State has been the middle of 
the channel of the Colorado River. Act of Sept. 9, 1850, 
9 Stat 452. Neither the Gadsden Purchase in 1853 nor the 
admission of Arizona to statehood in 1912 changed the loca-
tion of this 229-mile border. The location of the river did 
change, however, from causes both natural and artificial. 
These shifts created confusion about the location of the 
political boundary between California and Arizona. This 
problem was resolved through an interstate compact, ratified 
by the Congress in 1966.1 The Compact fixed the boundary 
by stations of longitude and latitude, divorced from the 
continuing shifts of the Colorado River.

California has taken the position, however, that the 
Compact settled only questions of political jurisdiction, not 
questions of ownership of real property, since, under the 
“equal-footing doctrine,” California holds title to all lands be-
neath the navigable waters within its boundaries at the time 
of its admission to the Union. Pollard’s Lessee v. Hagan, 
3 How. 212, 219. See Oregon ex rel. State Land Bd. v. 
Corvallis Sand & Gravel Co., 429 U. S. 363. In the early 
1970’s the California State Lands Commission made a study 
of a stretch of 11.3 miles along the river to determine what 
land California owns. Both Arizona and the United States 
have a direct interest in such a determination. Arizona, of 
course, has the same rights under the equal-footing doctrine 
as does California. The United States is the principal ripar-
ian owner in this region, and determination of the width and 
location of the old riverbed thus will necessarily affect its 

1 Interstate Compact Defining the Boundary Between the States of 
Arizona and California, 80 Stat. 340.
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property interests. California has presented the determina-
tions of its Lands Commission to both Arizona and the United 
States; neither has acquiesced in the Commission’s conclusions.

California seeks to invoke the Court’s original jurisdiction 
in this suit to quiet title to the lands it claims, and thus 
resolve its dispute with Arizona and the United States.2 To 
sue Arizona, it relies on 28 U. S. C. § 1251 (a), which confers 
on this Court “original and exclusive jurisdiction of . . . [a] 11 
controversies between two or more States.” To sue the United 
States, it relies on 28 U. S. C. § 1251 (b), which confers on this 
Court “original but not exclusive jurisdiction of . . . [a] 11 
controversies between the United States and a State.” Both 
these heads of original jurisdiction find their source in Art. 
Ill, § 2, of the Constitution: “In all Cases ... in which a 
State shall be Party, the supreme Court shall have original 
Jurisdiction.”

It is undisputed that both Arizona and the United States 
are indispensable parties to this litigation, and it is Califor-
nia’s need to sue both Arizona and the United States that 
creates the problem before us. Specifically, Arizona and the 
United States contend that the United States has not agreed 
to be a defendant in a quiet-title action in this Court Yet 
this is the only federal court in which California can sue 
Arizona, because Congress has conferred upon it “original and 
exclusive jurisdiction” (emphasis added) over controversies 
between States. 28 U. S. C. § 1251 (a)(1).

It is settled that the United States must give its consent to 
be sued even when one of the States invokes this Court’s 
original jurisdiction:

“It does not follow that because a State may be sued by 
the United States without its consent, therefore the 

2 California points out that other title questions may arise along the 
entire stretch of the California-Arizona border. It urges the Court to 
retain jurisdiction of this case for adjudication of these potential addi-
tional controversies. We leave that suggestion for a later date.
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United States may be sued by a State without its consent. 
Public policy forbids that conclusion.” Kansas v. United 
States, 204 U. S. 331, 342.

See Oregon v. Hitchcock, 202 U. S. 60; Minnesota v. Hitch-
cock, 185 U. S. 373, 387 (dicta). But cf. United States v. 
Texas, 143 U. S. 621. Yet the Court has recognized that an 
action in equity cannot be maintained without the joinder of 
indispensable parties.3 Shields v. Barrow, 17 How. 130; 
Mallow v. Hinde, 12 Wheat. 193. Thus, if the United States 
has not consented to be sued in an action such as this, 
California’s motion for leave to file a complaint must be 
denied. “A bill of complaint will not be entertained which, if 
filed, could only be dismissed because of the absence of the 
United States as a party.” Arizona v. California, 298 U. S.

3 Federal Rule Civ. Proc. 19 (a) provides that a person is to be joined in 
an action if
“(1) in his absence complete relief cannot be accorded among those 
already parties, or (2) he claims an interest relating to the subject of the 
action and is so situated that the disposition of the action in his absence 
may (i) as a practical matter impair or impede his ability to protect that 
interest or (ii) leave any of the persons already parties subject to a 
substantial risk of incurring double, multiple, or otherwise inconsistent 
obligations by reason of his claimed interest.”
Rule 19 (b) provides that when a person described by Rule 19 (a) can-
not be joined, “the court shall determine whether in equity and good 
conscience the action should proceed among the parties before it, or should 
be dismissed, the absent person being thus regarded as indispensable.”

Rule 9 (2) of this Court provides:
“The form of pleadings and motions in original actions shall be governed, 

so far as may be, by the Federal Rules of Civil Procedure, and in other 
respects those rules, where their application is appropriate, may be taken 
as a guide to procedure in original actions in this court.”
This Court has dismissed cases in its original jurisdiction for want of an 
indispensable party, Arizona v. California, 298 U. S. 558, 572; California 
v. Southern Pacific Co., 157 U. S. 229, 256. Here, all three parties have 
agreed that their interests in the land in question are inextricably linked.
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558, 572. See Texas v. New Mexico, 352 U. S. 991; but see 
Florida v. Georgia, 17 How. 478, 494—496 (Taney, C. J.).

The suit, then, could not be maintained in any court. This 
Court could not hear the claims against the United States 
because it has not waived its sovereign immunity, and a 
district court could not hear the claims against Arizona, 
because this Court has exclusive jurisdiction over such claims. 
To resolve this asserted dilemma, the Solicitor General has 
made an undertaking on behalf of the United States. He has 
agreed that, if California is granted leave to file its complaint 
in this Court against Arizona, the United States will inter-
vene with respect to the controversy over part of the area in 
question.4 Because, however, we have concluded that the 
United States has already waived its sovereign immunity to 
suit in this case, we need not assess the wisdom or validity of 
the Solicitor General’s suggestion.

In 1972 Congress passed Pub. L. 92-562, 86 Stat. 1176. The 
Act made two relevant changes in Title 28 of the United States 
Code.5 First, it created a new § 2409a.6 Subsection (a) of 
this new section provides:

“The United States may be named as a party defendant 

4 The Solicitor General maintains that the Government has a valid 
statute of limitations defense as to that part of this controversy that 
concerns the northern 2.7 miles of the 11.3-mile stretch of original riverbed 
in controversy. He has undertaken to intervene, therefore, only with 
respect to the remainder of the tract.

5 The Act also included a venue provision, codified at 28 IT. S. C. 
§1402 (d).

6 Title 28 IT. S. C. § 2409a reads:
“(a) The United States may be named as a party defendant in a civil 

action under this section to adjudicate a disputed title to real property in 
which the United States claims an interest, other than a security interest 
or water rights. This section does not apply to trust or restricted Indian 
lands, nor does it apply to or affect actions which may be or could have 
been brought under sections 1346, 1347, 1491, or 2410 of this title, sections
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in a civil action under this section to adjudicate a dis-
puted title to real property in which the United States 
claims an interest, other than a security interest or water 
rights. . . .”

The remainder of the section defines the procedures to be 
followed in such suits. Second, the Congress amended 28 
U. S. C. § 1346 to add a new subsection (f). That subsection 
provides:

“The district courts shall have exclusive original juris-

7424, 7425, or 7426 of the Internal Revenue Code of 1954, as amended . . . 
or section 208 of the Act of July 10, 1952 ....

“(b) The United States shall not be disturbed in possession or control 
of any real property involved in any action under this section pending a 
final judgment or decree, the conclusion of any appeal therefrom, and 
sixty days; and if the final determination shall be adverse to the United 
States, the United States nevertheless may retain such possession or 
control of the real property or of any part thereof as it may elect, upon 
payment to the person determined to be entitled thereto of an amount 
which upon such election the district court in the same action shall 
determine to be just compensation for such possession or control.

“(c) The complaint shall set forth with particularity the nature of the 
right, title, or interest which the plaintiff claims in the real property, the 
circumstances under which it was acquired, and the right, title, or interest 
claimed by the United States.

“(d) If the United States disclaims all interest in the real property or 
interest therein adverse to the plaintiff at any time prior to the actual 
commencement of the trial, which disclaimer is confirmed by order of the 
court, the jurisdiction of the district court shall cease unless it has juris-
diction of the civil action or suit on ground other than and independent of 
the authority conferred by section 1346 (f) of this title.

“(e) A civil action against the United States under this section shall be 
tried by the court without a jury.

“(f) Any civil action under this section shall be barred unless it is 
commenced within twelve years of the date upon which it accrued. Such 
action shall be deemed to have accrued on the date the plaintiff or his 
predecessor in interest knew or should have known of the claim of the 
United States.

“(g) Nothing in this section shall be construed to permit suits against 
the United States based upon adverse possession.”
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diction of civil actions under section 2409a to quiet title to 
an estate or interest in real property in which an interest 
is claimed by the United States.”

It is thus clear that the United States has waived its 
immunity to suit in actions brought against it to quiet title 
to land. The question is whether suits brought under that 
waiver may be heard in this Court. The Solicitor General 
argues that they may not, that § 1346 (f) operates both to 
confer original jurisdiction over such a case on the federal 
district courts and simultaneously to withdraw the original 
jurisdiction of this Court. If this contention were accepted, a 
grave constitutional question would immediately arise. That 
question, quite simply, is whether Congress can deprive this 
Court of original jurisdiction conferred upon it by the 
Constitution.

The original jurisdiction of the Supreme Court is conferred 
not by the Congress but by the Constitution itself. This 
jurisdiction is self-executing, and needs no legislative imple-
mentation. Kentucky v. Dennison, 24 How. 66, 96; Florida 
v. Georgia, 17 How., at 492; Martin v. Hunter’s Lessee, 1 
Wheat. 304, 332. It is clear, of course, that Congress could 
refuse to waive the Nation’s sovereign immunity in all cases 
or only in some cases but in all courts. Either action would 
bind this Court even in the exercise of its original jurisdiction. 
It is similarly clear that the original jurisdiction of this Court 
is not constitutionally exclusive—that other courts can be 
awarded concurrent jurisdiction by statute. Bors v. Preston, 
111 U. S. 252; Ames v. Kansas ex rel. Johnston, 111 U. S. 449. 
But once Congress has waived the Nation’s sovereign immu-
nity, it is far from clear that it can withdraw the constitutional 
jurisdiction of this Court over such suits.

The constitutional grant to this Court of original jurisdic-
tion is limited to cases involving the States and the envoys of 
foreign nations. The Framers seem to have been concerned 
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with matching the dignity of the parties to the status of the 
court:

“The evident purpose [of the grant of original jurisdic-
tion] was to open and keep open the highest court of the 
nation for the determination, in the first instance, of suits 
involving a State or a diplomatic or commercial repre-
sentative of a foreign government. So much was due to 
the rank and dignity of those for whom the provision was 
made . . . .” Id., at 464.

See The Federalist No. 81, pp. 507-509 (H. Lodge ed. 1888) 
(A. Hamilton). Elimination of this Court’s original jurisdic-
tion would require those sovereign parties to go to another 
court, in derogation of this constitutional purpose. Congress 
has broad powers over the jurisdiction of the federal courts 
and over the sovereign immunity of the United States but it is 
extremely doubtful that they include the power to limit in 
this manner the original jurisdiction conferred upon this Court 
by the Constitution.

Happily, we need not decide this constitutional question, 
for the statute in question can readily be construed in such a 
way as to obviate it. In so construing the statute, we no 
more than follow the long practice of the Court to forgo the 
resolution of constitutional issues except when absolutely 
necessary. “When the validity of an act of the Congress is 
drawn in question, and even if a serious doubt of constitu-
tionality is raised, it is a cardinal principle that this Court 
will first ascertain whether a construction of the statute is 
fairly possible by which the question may be avoided.” 
Crowell v. Benson, 285 U. S. 22, 62.

The legislative history of § 1346 (f) is sparse, but the intent 
of Congress seems reasonably clear. The congressional pur-
pose was simply to confine jurisdiction to the federal courts 
and to exclude the courts of the States, which otherwise might 
be presumed to have jurisdiction over quiet-title suits against 
the United States, once its sovereign immunity had been 
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waived. Charles Dowd Box Co. v. Courtney, 368 U. S. 502; 
Claflin v. Houseman, 93 U. S. 130, 136.7 The legislative 
history shows no intention to divest this Court of jurisdiction 
over quiet-title actions against the United States in cases 
otherwise within our original jurisdiction. We find, therefore, 

7 This legislation resulted from a title dispute between the United States 
and landowners along the Snake River in Idaho. In 1971 the Senators 
from Idaho introduced three bills in response to this dispute. One of the 
bills, S. 216, waived the Government’s immunity to suit in quiet-title 
actions. As originally drafted, the bill would have created a new section, 
28 U. S. C. § 2408a, providing:

“The United States may be named a party in any civil action brought by 
any person to quiet title to lands claimed by the United States.”
Hearing before the Subcommittee on Public Lands of the Senate Com-
mittee on Interior and Insular Affairs on S. 216, 92d Cong., 1st Sess., 1 
(1971).

At the hearing the administration opposed S. 216 but offered to pro-
pose an acceptable substitute. The promised changes were set forth in a 
letter from the Attorney General to the Senate Committee in October 
1971. S. Rep. No. 92-575, pp. 5-7 (1971). Most of the changes were 
concerned with the waiver section and now make up subsections (b) 
through (g) of § 2409a. The administration also suggested a change in 
the bill’s jurisdictional section. Rather than simply confer “original 
jurisdiction” on the federal district courts to hear quiet-title actions 
against the United States, as the original bill had provided, the adminis-
tration suggested that the bill confer upon the district courts “exclusive 
original jurisdiction” (emphasis added). The Attorney General’s letter 
explained the requested change as follows:

“Since we believe it is the better policy to litigate questions of the Gov-
ernment’s title in the Federal courts, the draft bill provides for exclusive 
jurisdiction of suits under the statute in the U. S. district courts.” S. Rep. 
No. 92-575, supra, at 7.

The administration’s suggestions were, for the most part, accepted. 
There was no discussion of the jurisdictional section in the Report of 
either the House Committee, H. R. Rep. No. 92-1559 (1972), or the 
Senate Committee, supra. Nor was that provision the subject of any 
debate on the floor of either House. 117 Cong. Rec. 46380-46381 (1971) 
(passage by the Senate); 118 Cong. Rec. 35530-35531 (1972) (passage by 
the House of Representatives); id., at 35993 (concurrence by the Senate 
in the amendments made by the House).
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that § 1346 (f), by vesting “exclusive original jurisdiction” of 
quiet-title actions against the United States in the federal 
district courts, did no more than assure that such jurisdiction 
was not conferred upon the courts of any State.

For these reasons we conclude that there is no bar to this 
original suit in the Supreme Court between California as 
plaintiff, and Arizona and the United States as defendants.8 
Accordingly, the motion of California for leave to file its 
complaint is granted, and the defendants are allowed 45 days 
in which to answer or otherwise respond.

It is so ordered.

8 Arizona argues that this is not an appropriate case for this Court’s 
original jurisdiction, both because of its factual complexity and because it 
involves only title to land rather than the location of a political boundary. 
Such considerations are hardly relevant to the exercise of this Court’s 
original and exclusive jurisdiction, and the fact is that several cases 
decided by the Court under its original jurisdiction have involved compli-
cated questions of title to land. In Massachusetts v. New York, 271 U. S. 
65, for example, the Court decided that Massachusetts did not have title 
to lands within New York along and within Lake Ontario. In Minnesota 
v. Hitchcock, 185 U. S. 373, and Wisconsin v. Lane, 245 U. S. 427, the 
Court decided bills brought by States to quiet title against the United 
States. The Congress had expressly waived sovereign immunity for those 
suits. Cases in which the Court has entertained actions by the United 
States to quiet title to lands claimed by the States include United States v. 
Utah, 279 U. S. 816; United States v. Oregon, 282 U. S. 804; United 
States v. Alabama, 313 U. S. 274; United States v. Wyoming, 333 U. S. 
834; United States v. California, 332 U. S. 19; United States v. Louisiana, 
339 U. S. 699; and United States v. Texas, 339 U. S. 707.
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GREAT ATLANTIC & PACIFIC TEA CO., INC. v. 
FEDERAL TRADE COMMISSION

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT

No. 77-654. Argued December 4, 1978—Decided February 22, 1979

Section 2 (a) of the Clayton Act, as amended by the Robinson-Patman 
Act, prohibits price discrimination by sellers, but under § 2 (b) the 
seller may rebut a prima facie case of price discrimination by showing 
that his lower price was made in good faith to meet a competitor’s 
equally low price. Section 2 (f) makes it unlawful “for any person 
engaged in commerce, in the course of such commerce, knowingly to 
induce or receive a discrimination in price which is prohibited by this 
section.” Petitioner, in an effort to achieve cost savings, entered into 
an agreement with its longtime supplier, Borden Co., under which Bor-
den would supply “private label” (as opposed to “brand label”) milk 
to petitioner’s stores in the Chicago area. Petitioner refused Borden’s 
initial offer in implementation of the agreement and solicited offers 
from other companies, resulting in a lower offer from one of Borden’s 
competitors. At this point petitioner’s buyer informed Borden that its 
offer was “not even in the ball park” and that a $50,000 improvement in 
the offer “would not be a drop in the bucket.” Borden then submitted 
a new offer that was substantially better than its competitor’s and 
petitioner accepted it. Based on these facts, the Federal Trade Com-
mission charged petitioner with violating § 5 of the Federal Trade 
Commission Act for allegedly misleading Borden during contract nego-
tiations by failing to inform it that its second offer was better than its 
competitor’s, and with violating § 2 (f) by knowingly inducing or receiv-
ing price discrimination from Borden. The FTC dismissed the § 5 
charge on the ground that the issue was what amount of disclosure is 
required of the buyer during contract negotiations and that to impose 
a duty of affirmative disclosure would be “contrary to normal business 
practice” and “contrary to the public interest,” but held that petitioner 
had violated §2 (f), the FTC rejecting, inter alia, petitioner’s defense 
that the Borden offer had been made to meet competition. The Court 
of Appeals affirmed. Held: A buyer who has done no more than 
accept the lower of two prices competitively offered does not violate 
§ 2 (f) provided the seller has a meeting-competition defense, and here 
where Borden had such a defense and thus could not be liable under
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§ 2 (b) petitioner, who did no more than accept Borden’s offer, cannot 
be liable under §2 (f). Pp. 75-85.

(a) Since liability under § 2 (f) is limited to price discrimination 
“prohibited by this section,” and since only §§ 2 (a) and (b) deal with 
seller liability for price discrimination, a buyer, under §2 (f)’s plain 
meaning, cannot be liable if a prima facie case cannot be established 
against a seller or if the seller has an affirmative defense. Automatic 
Canteen Co. of America v. FTC, 346 U. S. 61. In either situation, there 
is no price discrimination “prohibited by this section.” And the legis-
lative history of § 2 (f) confirms the conclusion that buyer liability under 
§ 2 (f) is dependent on seller liability under §2 (a). Pp. 75-78.

(b) To rewrite § 2 (f) to hold a buyer liable even though there is no 
price discrimination “prohibited by this section” would contravene the 
rule that this Court “cannot supply what Congress has studiously 
omitted,” FTC v. Simplicity Pattern Co., 360 U. S. 55, 67. Pp. 78-79.

(c) Imposition of § 2 (f) liability on petitioner would lead to price 
uniformity and rigidity contrary to the purposes of other antitrust legis-
lation. P. 80.

(d) A duty of affirmative disclosure requiring a buyer to inform a 
seller that his bid has beaten competition would frustrate competitive 
bidding and, by reducing uncertainty, would lead to price matching and 
anticompetitive cooperation among sellers. P. 80.

(e) The effect of the finding that petitioner’s same conduct violated 
§ 2 (f) as violated § 5 of the Federal Trade Commission Act is to impose 
the same duty of affirmative disclosure that the FTC condemned as 
anticompetitive, “contrary to the public interest,” and “contrary to nor-
mal business practice,” in dismissing the § 5 charge. Pp. 80-81.

(f) The test for determining when a seller has a valid meeting-
competition defense is whether he can “show the existence of facts 
which would lead a reasonable and prudent person to believe that the 
granting of a lower price would in fact meet the equally low price of 
a competitor.” FTC v. A. E. Staley Mfg. Co., 324 U. S. 746. Under 
the circumstances of this case, Borden did act reasonably and in good 
faith when it made its second bid, since, in light of its established busi-
ness relationship with petitioner, it could justifiably conclude that peti-
tioner’s statements about the first offer were reliable and that it was 
necessary to make another bid offering substantial concessions to avoid 
losing its account with petitioner. Pp. 82-84.

557 F. 2d 971, reversed.

Stew art , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Bre nnan , Bla ckm un , Powel l , and Rehnqui st , JJ., joined, and in
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Parts I, II, and III of which White , J., joined. Whit e , J., filed an opinion 
concurring in part and dissenting in part, post, p. 85. Marsh al l , J., filed 
an opinion dissenting in part, post, p. 85. Ste vens , J., took no part in 
the consideration or decision of the case.

Denis McInerney argued the cause for petitioner. With 
him on the briefs were Raymond L. Falls, Jr., and William T. 
Lifland.

Deputy Solicitor General Easterbrook argued the cause for 
respondent. With him on the brief were Solicitor General 
McCree, Michael N. Sohn, Gerald P. Norton, W. Dennis Cross, 
and Jerold D. Cummins*

Mr . Justice  Stewart  delivered the opinion of the Court.
The question presented in this case is whether the peti-

tioner, the Great Atlantic & Pacific Tea Co. (A&P), violated 
§ 2 (f) of the Clayton Act, 38 Stat. 730, as amended by the 
Robinson-Patman Act, 49 Stat. 1526, 15 U. S. C. § 13 (f),1 
by knowingly inducing or receiving illegal price discrimina-
tions from the Borden Co. (Borden).

^Thomas A. Rothwell and Arthur H. Brendtson filed a brief for the 
Small Business Legislative Council as amicus curiae.

1 Title 15 U. S. C. § 13 (f) provides:
“It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, knowingly to induce or receive a discrimination in price 
which is prohibited by this section.”
Title 15 U. S. C. §§ 13 (a) and (b) provide in pertinent part:
“(a) . . .It shall be unlawful for any person engaged in commerce, in the 
course of such commerce, either directly or indirectly, to discriminate in 
price between different purchasers of commodities of like grade and 
quality, where either or any of the purchases involved in such discrimina-
tion are in commerce, where such commodities are sold for use, consump-
tion, or resale within the United States or any Territory thereof or the 
District of Columbia or any insular possession or other place under the 
jurisdiction of the United States, and where the effect of such discrimina-
tion may be substantially to lessen competition or tend to create a 
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The alleged violation was reflected in a 1965 agreement 
between A&P and Borden under which Borden undertook to 
supply “private label” milk to more than 200 A&P stores in 
a Chicago area that included portions of Illinois and Indiana. 
This agreement resulted from an effort by A&P to achieve 
cost savings by switching from the sale of “brand label” milk 
(milk sold under the brand name of the supplying dairy) to 
the sale of “private label” milk (milk sold under the A&P 
label).

To implement this plan, A&P asked Borden, its longtime 
supplier, to submit an offer to supply under private label 
certain of A&P’s milk and other dairy product requirements. 
After prolonged negotiations, Borden offered to grant A&P 
a discount for switching to private-label milk provided A&P 
would accept limited delivery service. Borden claimed that 
this offer would save A&P $410,000 a year compared to what 
it had been paying for its dairy products. A&P, however, was 
not satisfied with this offer and solicited offers from other 

monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives the 
benefit of such discrimination or with customers of either of them: 
Provided, That nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in which 
such commodities are to such purchasers sold or delivered ....
“ (b) . . . Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima-facie case thus made by 
showing justification shall be upon the person charged with a violation of 
this section, and unless justification shall be affirmatively shown, the 
Commission is authorized to issue an order terminating the discrimination: 
Provided, however, That nothing herein contained shall prevent a seller 
rebutting the prima-facie case thus made by showing that his lower price 
or the furnishing of services or facilities to any purchaser or purchasers 
was made in good faith to meet an equally low price of a competitor, or 
the services or facilities furnished by a competitor.”
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dairies. A competitor of Borden, Bowman Dairy, then sub-
mitted an offer which was lower than Borden’s.2

At this point, A&P’s Chicago buyer contacted Borden’s 
chain store sales manager and stated: “I have a bid in my 
pocket. You [Borden] people are so far out of line it is not 
even funny. You are not even in the ball park.” When the 
Borden representative asked for more details, he was told 
nothing except that a $50,000 improvement in Borden’s bid 
“would not be a drop in the bucket.”

Borden was thus faced with the problem of deciding whether 
to rebid. A&P at the time was one of Borden’s largest cus-
tomers in the Chicago area. Moreover, Borden had just in-
vested more than $5 million in a new dairy facility in Illinois. 
The loss of the A&P account would result in underutilization 
of this new plant. Under these circumstances, Borden decided 
to submit a new bid which doubled the estimated annual sav-
ings to A&P, from $410,000 to $820,000. In presenting its 
offer, Borden emphasized to A&P that it needed to keep A&P’s 
business and was making the new offer in order to meet Bow-
man’s bid. A&P then accepted Borden’s bid after concluding 
that it was substantially better than Bowman’s.

I
Based on these facts, the Federal Trade Commission filed 

a three-count complaint against A&P. Count I charged that 
A&P had violated § 5 of the Federal Trade Commission Act 
by misleading Borden in the course of negotiations for the 
private-label contract, in that A&P had failed to inform 
Borden that its second offer was better than the Bowman bid.3 

2 The Bowman bid would have produced estimated annual savings of 
approximately $737,000 for A&P as compared with the first Borden bid, 
which would have produced estimated annual savings of $410,000.

3 Section 5 (a) of the Federal Trade Commission Act, 38 Stat. 719, as 
amended, 15 U. S. C. §45 (a), provides in relevant part:

“(1) Unfair methods of competition in or affecting commerce, and 
unfair or deceptive acts or practices in or affecting commerce, are declared 
unlawful.”
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Count II, involving the same conduct, charged that A&P had 
violated § 2 (f) of the Clayton Act, as amended by the Robin-
son-Patman Act, by knowingly inducing or receiving price dis-
criminations from Borden. Count III charged that Borden 
and A&P had violated § 5 of the Federal Trade Commission 
Act by combining to stabilize and maintain the retail and 
wholesale prices of milk and other dairy products.

An Administrative Law Judge found, after extended dis-
covery and a hearing that lasted over 110 days, that A&P had 
acted unfairly and deceptively in accepting the second offer 
from Borden and had therefore violated § 5 of the Federal 
Trade Commission Act as charged in Count I. The Adminis-
trative Law Judge similarly found that this same conduct 
had violated § 2 (f). Finally, he dismissed Count III on the 
ground that the Commission had not satisfied its burden of 
proof.

On review, the Commission reversed the Administrative 
Law Judge’s finding as to Count I. Pointing out that the 
question at issue was what amount of disclosure is required 
of the buyer during contract negotiations, the Commission 
held that the imposition of a duty of affirmative disclosure 
would be “contrary to normal business practice and, we think, 
contrary to the public interest.” Despite this ruling, how-
ever, the Commission held as to Count II that the identical 
conduct on the part of A&P had violated § 2 (f), finding that 
Borden had discriminated in price between A&P and its com-
petitors, that the discrimination had been injurious to compe-
tition, and that A&P had known or should have known that it 
was the beneficiary of unlawful price discrimination.4 The 
Commission rejected A&P’s defenses that the Borden bid had 
been made to meet competition and was cost justified.5

4 The Commission also found that the interstate commerce requirement 
of § 2 (f) was satisfied.

5 Under §§ 2 (a) and (b) of the Act, a seller who can establish either 
that a price differential was cost justified or offered in good faith to meet 
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A&P filed a petition for review of the Commission’s order 
in the Court of Appeals for the Second Circuit. The court 
held that substantial evidence supported the findings of the 
Commission and that as a matter of law A&P could not suc-
cessfully assert a meeting-competition defense because it, 
unlike Borden, had known that Borden’s offer was better than 
Bowman’s.6 Finally, the court held that the Commission had 
correctly determined that A&P had no cost-justification de-
fense. 557 F. 2d 971. Because the judgment of the Court 
of Appeals raises important issues of federal law, we granted 
certiorari. 435 U. S. 922.

II
The Robinson-Patman Act was passed in response to the 

problem perceived in the increased market power and coercive 
practices of chainstores and other big buyers that threatened 

competition has a complete defense to a charge of price discrimination 
under the Act. Standard OU Co. v. FTC, 340 U. S. 231. See n. 1, supra.

With respect to the meeting-competition defense, the Commission stated 
that even though Borden as the seller might have had a meeting-com-
petition defense, A&P as the buyer did not have such a defense because it 
knew that the bid offered was, in fact, better than the Bowman bid. 
With respect to the cost-justification defense, the Commission found that 
Commission counsel had met the initial burden of going forward as 
required by this Court’s decision in Automatic Canteen Co. of America v. 
FTC, 346 U. S. 61, and that A&P had not then satisfied its burden of 
showing that the prices were cost justified, or that it did not know that 
they were not.

The Commission upheld the Administrative Law Judge’s dismissal of 
Count III of the complaint.

6 The Court of Appeals, like the Commission, relied on Kroger Co. v. 
FTC, 438 F. 2d 1372 (CA6), for the proposition that a buyer can be 
liable under § 2 (f) of the Act even if the seller has a meeting-competition 
defense. The Kroger case involved a buyer who had made deliberate 
misrepresentations to a seller in order to induce price concessions. While 
the Court of Appeals in this case did not find that A&P had made any 
affirmative misrepresentations, it viewed the distinction between a “lying 
buyer” and a buyer who knowingly accepts the lower of two bids as 
without legal significance. See n. 15, infra.
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the existence of small independent retailers. Notwithstand-
ing this concern with buyers, however, the emphasis of the 
Act is in § 2 (a), which prohibits price discriminations by 
sellers. Indeed, the original Patman bill as reported by 
Committees of both Houses prohibited only seller activity, 
with no mention of buyer liability.7 Section 2 (f), making 
buyers liable for inducing or receiving price discriminations by 
sellers, was the product of a belated floor amendment near the 
conclusion of the Senate debates.8

As finally enacted, § 2 (f) provides:
“That it shall be unlawful for any person engaged in 
commerce, in the course of such commerce, knowingly to 
induce or receive a discrimination in price which is pro-
hibited by this section.” (Emphasis added.)

Liability under § 2 (f) thus is limited to situations where the 
price discrimination is one “which is prohibited by this sec-
tion.” While the phrase “this section” refers to the entire 
§ 2 of the Act, only subsections (a) and (b) dealing with 
seller liability involve discriminations in price. Under the 
plain meaning of § 2 (f), therefore, a buyer cannot be liable 
if a prima facie case could not be established against a seller 
or if the seller has an affirmative defense. In either situation, 
there is no price discrimination “prohibited by this section.” 9 

7H. R. 8442, 74th Cong., 1st Sess. (1935); S. 3154, 74th Cong., 1st 
Sess. (1935).

8 F. Rowe, Price Discrimination Under the Robinson-Patman Act 423 
(1962). Section 2 (f) has been described by commentators as an “after-
thought.” Id., at 421; J. McCord, Commentaries on the Robinson-Patman 
Act 96 (1969).

9 Commentators have recognized that a finding of buyer liability under 
§ 2 (f) is dependent on a finding of seller liability under § 2 (a). McCord, 
supra, at 96 (“[Section] 2 (f) cannot be enforced if a prima facie case 
could not be established against the seller on the basis of the transaction 
in question under Section 2 (a) or if he could sustain an affirmative defense 
thereto”}; Rowe, supra, at 421 (“the legal status of the buyer is derivative 
from the seller’s pricing legality under the Act”); H. Shniderman, Price 
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The legislative history of § 2 (f) fully confirms the conclusion 
that buyer liability under § 2 (f) is dependent on seller liabil-
ity under § 2 (a).10

The derivative nature of liability under § 2 (f) was recog-
nized by this Court in Automatic Canteen Co. of America v. 
FTC, 346 U. S. 61. In that case, the Court stated that even 
if the Commission has established a prima facie case of price 
discrimination, a buyer does not violate § 2 (f) if the lower 
prices received are either within one of the seller’s defenses 
or not known by the buyer not to be within one of those 
defenses. The Court stated:

“Thus, at the least, we can be confident in reading the 
words in § 2 (f), ‘a discrimination in price which is pro-
hibited by this section,’ as a reference to the substantive 
prohibitions against discrimination by sellers defined else-
where in the Act. It is therefore apparent that the dis-
criminatory price that buyers are forbidden by § 2 (f) to 
induce cannot include price differentials that are not for-
bidden to sellers in other sections of the Act .... For 
we are not dealing simply with a ‘discrimination in price’; 
the ‘discrimination in price’ in § 2 (f) must be one ‘which 
is prohibited by this section.’ Even if any price differ-
ential were to be comprehended within the term ‘dis-
crimination in price,’ § 2 (f), which speaks of prohibited 
discriminations, cannot be read as declaring out of bounds 
price differentials within one or more of the ‘defenses’ 
available to sellers, such as that the price differentials 

Discrimination in Perspective 136 (1977) (a buyer can be liable under 
§ 2 (f) only if the price received “cannot be excused by any defenses 
provided to the seller”).

10 In presenting the Conference Report to the House, Representative 
Utterback summarized the meaning of § 2 (f) by stating: “This para-
graph makes the buyer liable for knowingly inducing or receiving any 
discrimination in price which is unlawful under the first paragraph [§ 2 
(a)] of the amendment.” 80 Cong. Rec. 9419 (1936).
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reflect cost differences, fluctuating market conditions, or 
bona fide attempts to meet competition, as those defenses 
are set out in the provisos of §§ 2 (a) and 2 (b).” 346 
U. S., at 70-71 (footnotes omitted).

The Court thus explicitly recognized that a buyer cannot be 
held liable under § 2 (f) if the lower prices received are justi-
fied by reason of one of the seller’s affirmative defenses.

Ill
The petitioner, relying on this plain meaning of § 2 (f) and 

the teaching of the Automatic Canteen case, argues that it 
cannot be liable under § 2 (f) if Borden had a valid meeting-
competition defense. The respondent, on the other hand, 
argues that the petitioner may be liable even assuming that 
Borden had such a defense. The meeting-competition de-
fense, the respondent contends, must in these circumstances 
be judged from the point of view of the buyer. Since A&P 
knew for a fact that the final Borden bid beat the Bowman 
bid, it was not entitled to assert the meeting-competition 
defense even though Borden may have honestly believed that 
it was simply meeting competition. Recognition of a meeting-
competition defense for the buyer in this situation, the 
respondent argues, would be contrary to the basic purpose of 
the Robinson-Patman Act to curtail abuses by large buyers.

A
The short answer to these contentions of the respondent 

is that Congress did not provide in § 2 (f) that a buyer can 
be liable even if the seller has a valid defense. The clear 
language of § 2 (f) states that a buyer can be liable only if 
he receives a price discrimination “prohibited by this section.” 
If a seller has a valid meeting-competition defense, there is 
simply no prohibited price discrimination.

A similar attempt to amend the Robinson-Patman Act judi-
cially was rejected by this Court in FTC v. Simplicity Pattern 
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Co., 360 U. S. 55. There the Federal Trade Commission had 
found that a manufacturer of dress patterns had violated 
§ 2 (e) of the Clayton Act, as amended by the Robinson- 
Patman Act, by providing its larger customers services and 
facilities not offered its smaller customers.11 The manufac-
turer attempted to defend against this charge by asserting 
that there had been no injury to competition and that its dis-
criminations in services were cost justified. Since liability 
under § 2 (e), unlike § 2 (a), does not depend upon competi-
tive injury or the absence of a cost-justification defense, the 
manufacturer’s primary argument was that “it would be ‘bad 
law and bad economics’ to make discriminations unlawful 
even where they may be accounted for by cost differentials or 
where there is no competitive injury.” 360 U. S., at 67 (foot-
note omitted). The Court rejected this argument. Recog-
nizing that “this Court is not in a position to review the eco-
nomic wisdom of Congress,” the Court stated that “[w]e 
cannot supply what Congress has studiously omitted.” Ibid. 
(footnote omitted). The respondent’s attempt in the present 
case to rewrite § 2 (f) to hold a buyer liable even though there 
is no discrimination in price “prohibited by this section” must 
be rejected for the same reason.12

11 Section 2 (e) provides:
“It shall be unlawful for any person to discriminate in favor of one 

purchaser against another purchaser or purchasers of a commodity bought 
for resale, with or without processing, by contracting to furnish or furnish-
ing, or by contributing to the furnishing of, any services or facilities con-
nected with the processing, handling, sale, or offering for sale of such 
commodity so purchased upon terms not accorded to all purchasers on 
proportionally equal terms.” 15 U. S. C. § 13 (e).

12 Contrary to the respondent’s suggestion, this interpretation of § 2 (f) 
is in no way inconsistent with congressional intent. “[T]he buyer whom 
Congress in the main sought to reach was the one who, knowing full well 
that there was little likelihood of a defense for the seller, nevertheless 
proceeded to exert pressure for lower prices.” Automatic Canteen Co. of 
America v. FTC, 346 U. S., at 79. Here, by contrast, we conclude that a 
buyer is not liable if the seller does have a defense under § 2 (b).
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B
In the Automatic Canteen case, the Court warned against 

interpretations of the Robinson-Patman Act which “extend 
beyond the prohibitions of the Act and, in so doing, help give 
rise to a price uniformity and rigidity in open conflict with 
the purposes of other antitrust legislation.” 346 U. S., at 63. 
Imposition of § 2 (f) liability on the petitioner in this case 
would lead to just such price uniformity and rigidity.13

In a competitive market, uncertainty among sellers will 
cause them to compete for business by offering buyers lower 
prices. Because of the evils of collusive action, the Court has 
held that the exchange of price information by competitors 
violates the Sherman Act. United States v. Container Corp., 
393 U. S. 333. Under the view advanced by the respondent, 
however, a buyer, to avoid liability, must either refuse a sell-
er’s bid or at least inform him that his bid has beaten com-
petition. Such a duty of affirmative disclosure would almost 
inevitably frustrate competitive bidding and, by reducing 
uncertainty, lead to price matching and anticompetitive coop-
eration among sellers.14

Ironically, the Commission itself, in dismissing the charge 
under § 5 of the Federal Trade Commission Act in this case, 
recognized the dangers inherent in a duty of affirmative 
disclosure:

“The imposition of a duty of affirmative disclosure, appli-
cable to a buyer whenever a seller states that his offer is 

13 More than once the Court has stated that the Robinson-Patman Act 
should be construed consistently with broader policies of the antitrust 
laws. United States v. United States Gypsum Co., 438 U. S. 422; Auto-
matic Canteen Co. of America v. FTC, supra, at 74.

14 A duty of affirmative disclosure might also be difficult to enforce. In
cases where a seller offers differing quantities or a different quality product, 
or offers to serve the buyer in a different manner, it might be difficult for 
the buyer to determine when disclosure is required.
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intended to meet competition, is contrary to normal busi-
ness practice and, we think, contrary to the public interest.

“We fear a scenario where the seller automatically at-
taches a meeting competition caveat to every bid. The 
buyer would then state whether such bid meets, beats, or 
loses to another bid. The seller would then submit a 
second, a third, and perhaps a fourth bid until finally he 
is able to ascertain his competitor’s bid.” 87 F. T. C. 
1047, 1050-1051.

The effect of the finding that the same conduct of the peti-
tioner violated § 2 (f), however, is to impose the same duty of 
affirmative disclosure which the Commission condemned as 
anticompetitive, “contrary to the public interest,” and “con-
trary to normal business practice,” in dismissing the charge 
under § 5 of the Federal Trade Commission Act. Neither the 
Commission nor the Court of Appeals offered any explanation 
for this apparent anomaly.

As in the Automatic Canteen case, we decline to adopt a 
construction of § 2 (f) that is contrary to its plain meaning 
and would lead to anticompetitive results. Accordingly, we 
hold that a buyer who has done no more than accept the lower 
of two prices competitively offered does not violate § 2 (f) 
provided the seller has a meeting-competition defense.15

16 In Kroger Co. v. FTC, 438 F. 2d 1372, the Court of Appeals for the 
Sixth Circuit held that a buyer who induced price concessions by a seller 
by making deliberate misrepresentations could be liable under § 2 (f) 
even if the seller has a meeting-competition defense.

This case does not involve a “lying buyer” situation. The complaint 
issued by the FTC alleged that “A&P accepted the said offer of Borden 
with knowledge that Borden had granted a substantially lower price than 
that offered by the only other competitive bidder and without notifying 
Borden of this fact.” The complaint did not allege that Borden’s second 
bid was induced by any misrepresentation. The Court of Appeals recog-
nized that the Kroger case involved a “lying buyer,” but stated that there
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IV
Because both the Commission and the Court of Appeals 

proceeded on the assumption that a buyer who accepts the 
lower of two competitive bids can be liable under § 2 (f) even 
if the seller has a meeting-competition defense, there was not 
a specific finding that Borden did in fact have such a defense. 
But it quite clearly did.

A
The test for determining when a seller has a valid meeting-

competition defense is whether a seller can “show the exist-
ence of facts which would lead a reasonable and prudent per-
son to believe that the granting of a lower price would in 
fact meet the equally low price of a competitor.” FTC n . 
A. E. Staley Mjg. Co., 324 U. S. 746, 759-760. “A good-faith 
belief, rather than absolute certainty, that a price concession 
is being offered to meet an equally low price offered by a com-
petitor is sufficient to satisfy the § 2 (b) defense.” United

was no meaningful distinction between the situation where “the buyer lies 
or merely keeps quiet about the nature of the competing bid.” 557 F. 2d 
971, 983.

Despite this background, the respondent argues that A&P did engage in 
misrepresentations and therefore can be found liable as a “lying buyer” 
under the rationale of the Kroger case. The misrepresentation relied upon 
by the respondent is a statement allegedly made by a representative of 
A&P to Borden after Borden made its second bid which would have 
resulted in annual savings to A&P of $820,000. The A&P representative 
allegedly told Borden to “sharpen your pencil a little bit because you are 
not quite there.” But the Commission itself referred to this comment only 
to note its irrelevance, and neither the Commission nor the Court of 
Appeals mentioned it in considering the § 2 (f) charge against A&P. This 
is quite understandable, since the comment was allegedly made after 
Borden made its second bid and therefore cannot be said to have induced 
the bid as in the Kroger case.

Because A&P was not a “lying buyer,” we need not decide whether such 
a buyer could be liable under § 2 (f) even if the seller has a meeting-
competition defense.
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States v. United States Gypsum Co., 438 U. S. 422, 453.18 
Since good faith, rather than absolute certainty, is the touch-
stone of the meeting-competition defense, a seller can assert 
the defense even if it has unknowingly made a bid that in fact 
not only met but beat his competition. Id., at 454.

B
Under the circumstances of this case, Borden did act reason-

ably and in good faith when it made its second bid. The 
petitioner, despite its longstanding relationship with Borden, 
was dissatisfied with Borden’s first bid and solicited offers 
from other dairies. The subsequent events are aptly described 
in the opinion of the Commission:

“Thereafter, on August 31, 1965, A&P received an offer 
from Bowman Dairy that was lower than Borden’s 
August 13 offer. On or about September 1, 1965, Elmer 
Schmidt, A&P’s Chicago unit buyer, telephoned Gordon 
Tarr, Borden’s Chicago chain store sales manager, and 
stated, ‘I have a bid in my pocket. You [Borden] peo-
ple are so far out of line it is not even funny. You are 
not even in the ball park.’ Although Tarr asked Schmidt 
for some details, Schmidt said that he could not tell Tarr 
anything except that a $50,000 improvement in Borden’s 
bid ‘would not be a drop in the [bucket].’ Contrary to 
its usual practice, A&P then offered Borden the oppor-

16 Recognition of the right of a seller to meet a lower competitive price 
in good faith may be the primary means of reconciling the Robinson- 
Patman Act with the more general purposes of the antitrust laws of 
encouraging competition between sellers. As the Court stated in Standard 
Oil Co. N. FTC, 340 U. 8., at 249:

“We need not now reconcile, in its entirety, the economic theory which 
underlies the Robinson-Patman Act with that of the Sherman and Clayton 
Acts. It is enough to say that Congress did not seek by the Robinson- 
Patman Act either to abolish competition or so radically to curtail it that 
a seller would have no substantial right of self-defense against a price raid 
by a competitor.”
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tunity to submit another bid.” 87 F. T. C., at 1048 
(Footnotes and record citations omitted.)

Thus, Borden was informed by the petitioner that it was in 
danger of losing its A&P business in the Chicago area unless 
it came up with a better offer. It was told that its first offer 
was “not even in the ball park” and that a $50,000 improve-
ment “would not be a drop in the bucket.” In light of Bor-
den’s established business relationship with the petitioner, 
Borden could justifiably conclude that A&P’s statements were 
reliable and that it was necessary to make another bid offering 
substantial concessions to avoid losing its account with the 
petitioner.

Borden was unable to ascertain the details of the Bowman 
bid. It requested more information about the bid from the 
petitioner, but this request was refused. It could not then 
attempt to verify the existence and terms of the competing 
offer from Bowman without risking Sherman Act liability. 
United States v. United States Gypsum Co., supra. Faced 
with a substantial loss of business and unable to find out the 
precise details of the competing bid, Borden made another 
offer stating that it was doing so in order to meet competition. 
Under these circumstances, the conclusion is virtually inescap-
able that in making that offer Borden acted in a reasonable 
and good-faith effort to meet its competition, and therefore 
was entitled to a meeting-competition defense.17

17 The facts of this case are thus readily distinguishable from Com 
Products Co. v. FTC, 324 U. S. 726, and FTC v. A. E. Staley Mfg. Co., 
324 U. S. 746, in both of which the Court held that a seller had failed to 
establish a meeting-competition defense. In the Com Products case, the 
only evidence to rebut the prima facie case of price discrimination was 
testimony by witnesses who had no personal knowledge of the transactions 
in question. Similarly, in the Staley Mfg. Co. case, unsupported testimony 
from informants of uncertain character and reliability was insufficient to 
establish the defense. In the present case, by contrast, the source of the 
information was a person whose reliability was not questioned and who 
had personal knowledge of the competing bid. Moreover, Borden at-
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Since Borden had a meeting-competition defense and thus 
could not be liable under § 2 (b), the petitioner who did no 
more than accept that offer cannot be liable under § 2 (f).18

Accordingly, the judgment is reversed.
It is so ordered.

Mr . Justice  Steve ns  took no part in the consideration or 
decision of this case.

Mr . Justice  White , concurring in part and dissenting in 
part.

I concur in Parts I, II, and III of the Court’s opinion, but 
dissent from Part IV. Because it was thought the issue was 
irrelevant where the buyer knows that the price offered is 
lower than necessary to meet competition, neither the Com-
mission nor the Court of Appeals decided whether Borden 
itself would have had a valid meeting-competition defense. 
The Court should not decide this question here, but should 
remand to the Commission, whose job it is initially to consider 
such matters.

For the reason stated by the Commission and the Court 
of Appeals, I am also convinced that the United States made 
a sufficient, unrebutted showing that Borden would not have 
a cost-justification defense to a Robinson-Patman Act charge.

Mr . Justi ce  Marshall , dissenting in part.
I agree with the Court that the Federal Trade Commission 

and the Court of Appeals applied the wrong legal standard in I 
tempted to investigate by asking A&P for more information about the 
competing bid. Finally, Borden was faced with a credible threat of a 
termination of purchases by A&P if it did not make a second offer. All of 
these factors serve to show that Borden did have a valid meeting-competi-
tion defense. See United States v. United States Gypsum Co., 438 U. S., 
at 454.

18 Because we hold that the petitioner is not liable under §2 (f), we 
do not reach the question whether Borden might also have had a cost-
justification defense under § 2 (a).



86 OCTOBER TERM, 1978

Marsh al l , J., dissenting in part 440U.S.

assessing A&P’s liability under the Robinson-Patman Act. 
However, I cannot join the Court’s interpretation of § 2 (f) 
as precluding buyer liability under this Act unless the seller 
could also be found liable for price discrimination. Neither 
the language nor the sparse legislative history of § 2 (f) 
justifies this enervating standard for the determination of 
buyer liability. To the contrary, the Court’s construction 
disregards the congressional purpose to curtail the coercive 
practices of chainstores and other large buyers. Having for-
mulated a new legal standard, the Court then applies it here 
in the first instance rather than remanding the case to the 
Commission. Given the numerous ambiguities in the record, 
I believe the Court thereby improperly arrogates to itself the 
role of the trier of fact.

I
Section 2 (f) provides that “[i]t shall be unlawful for any 

person . . . knowingly to induce or receive a discrimination 
in price which is prohibited by this section.” (Emphasis 
added.) The Court interprets the italicized language as 
“plainly meaning” that a buyer can be found liable for know-
ingly inducing price discrimination only if his seller is first 
proved liable under §§ 2 (a) and 2 (b). Ante, at 76,81. Under 
this construction, proceedings involving only the Commission 
and a buyer will turn upon proof of a seller’s liability, and 
whenever a seller could successfully claim the meeting-compe-
tition defense, the buyer must be exonerated.

In my view, the language of § 2 (f) does not compel this 
circuitous method of establishing buyer liability. Sections 
2 (a) and 2 (b) of the Act define the elements of price dis-
crimination and the affirmative defenses available to sellers. 
When Congress extended liability to buyers who encourage 
price discrimination, a ready means of defining the prohibition 
was to rely on the elements and defenses already delineated 
in §§ 2 (a) and 2 (b). Thus, the phrase “which is prohibited 
by this section” in § 2 (f) incorporates these elements and
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defenses by reference, making them applicable to buyers. So 
construed, § 2 (f) simply means that the same elements of a 
prima facie case must be established and the same basic 
affirmative defenses available, whether buyer or seller liability 
is in issue. The section does not require that another party 
actually satisfy all of the conditions of §§ 2 (a) and 2 (b) 
before buyer liability can even be considered. Determining 
buyer and seller liability independently, I believe, places less 
strain on the “plain meaning” of the language of § 2 (f) than 
does the absolutely derivative standard the majority announces 
today.

In construing § 2 (f), the Court relies on Congress’ delay in 
adding the section to the final bill and on a remark by Rep-
resentative Utterback during the legislative debates. Ante, 
at 75-77, and n. 10. The delay provides little logical justifica-
tion for the Court’s interpretation; rather, it more likely 
reflects Congress’ late realization that halting the abusive 
practices of buyers1 could not be accomplished solely through 
imposition of liability on sellers. Representative Utterback’s 
statement, 80 Cong. Rec. 9419 (1936), amounts to a slight 
paraphrase of § 2 (f) and in no way supports the Court’s 
derivative standard.

I agree with the Court’s suggestion, ante, at 80, that we 
must resolve the dilemma confronting a buyer who properly 
invites a seller to meet a competitor’s price and then fortui-

1 See S. Rep. No. 1502, 74th Cong., 2d Sess. (1936); H. R. Rep. No. 
2287, 74th Cong., 2d Sess., 3-7, 17 (1936); H. R. Conf. Rep. No. 2951, 
74th Cong., 2d Sess. (1936); FTC, Final Report on the Chain-Store 
Investigation, S. Doc. No. 4, 74th Cong., 1st Sess. (1935); FTC v. Henry 
Broch & Co., 363 U. S. 166, 168-169 (1960); W. Patman, Complete Guide 
to the Robinson-Patman Act 7-10 (1963); F. Rowe, Price Discrimination 
Under the Robinson-Patman Act 8-14 (1962). See generally Hearings on 
Price Discrimination (S. 4171) before a Subcommittee of the Senate Com-
mittee on the Judiciary, 74th Cong., 2d Sess. (1936); Hearings on H. R. 
8442, H. R. 4995, and H. R. 5062 before the House Committee on the 
Judiciary, 74th Cong., 1st Sess. (1935).
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tously obtains a lower bid. Congress could not have expected 
the buyer to choose between asking the seller to increase the 
bid to a specific price or accepting the lower bid and facing 
liability under § 2 (f). Rather, it must have intended some 
accommodation for buyers who act in good faith yet receive 
bids that beat competition. This does not mean, however, 
that a buyer should be liable under § 2 (f) only if his seller 
also would be liable. That solution to the buyer’s dilemma 
would enable him to manufacture his own defense by misrep-
resenting to a seller the response needed to meet a competitor’s 
bid and then allowing the seller to rely in good faith on 
incorrect information. The Court purports to reserve this 
“lying buyer” issue, ante, at 81-82, n. 15, but the derivative 
standard it adopts today belies the reservation. If “pro-
hibited by this section” means that a buyer’s liability depends 
on that of the seller, then absent seller liability, the buyer’s 
conduct and bad faith are necessarily irrelevant.

I would hold that under § 2 (f), the Robinson-Patman Act 
defenses must be available to buyers on the same basic terms 
as they are to sellers. To be sure, some differences in the 
nature of the defenses would obtain because of the different 
bargaining positions of sellers and buyers. With respect to 
the meeting-competition defense at issue here, a seller can 
justify a price discrimination by showing that his lower price 
was offered in “good faith” to meet that of a competitor. 
Ante, at 82-83; United States v. United States Gypsum Co., 
438 U. S. 422, 450-455 (1978). In my view, a buyer should be 
able to claim that defense—independently of the seller—if he 
acted in good faith to induce the seller to meet a competitor’s 
price, regardless of whether the seller’s price happens to beat 
the competitor’s. But a buyer who induces the lower bid by 
misrepresentation should not escape Robinson-Patman Act 
liability. See Kroger Co. v. FTC, 438 F. 2d 1372 (CA6) 
(Clark, J.), cert, denied, 404 IT. S. 871 (1971). This definition 
of the meeting-competition defense both extricates buyers 
from an impossible dilemma and respects the congressional
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intent to prevent buyers from abusing their market power to 
gain competitive advantage.2

Automatic Canteen Co. of America v. FTC, 346 U. S. 61 
(1953), is entirely consistent with this interpretation of § 2 
(f). The issue there concerned the allocation of “the burden 
of coming forward with evidence under § 2 (f) of the Act,” 
346 U. S., at 65, not the precise contours of the elements and 
defenses that determine the scope of buyer liability. Auto-
matic Canteen’s general discussion of § 2 (f)’s substantive re-
quirements, quoted ante, at 77-78, merely explains that the 
affirmative defenses “available to sellers” must also be avail-
able to buyers. Far from pronouncing that buyer liability is 
derivative, Automatic Canteen began with the observation 
that § 2 (f) is “roughly the counterpart, as to buyers, of sec-
tions of the Act dealing with discrimination by sellers.” 346 
U.S., at 63 (emphasis added).3

2 See S. Rep. No. 1502, 74th Cong., 2d Sees., 3-4, 7 (1936); H. R. Rep. 
No. 2287, 74th Cong., 2d Sess., 3-7, 14-17 (1936); Patman, supra, at 7-10, 
148-151; Rowe, supra, at 8-23.

The Court recently noted in United States v. United States Gypsum 
Co., 438 U. S. 422, 455 n. 30 (1978), that “[i]t may also turn out that 
sustained enforcement of § 2 (f) . . . will serve to bolster the credibility 
of buyers’ representations and render reliance thereon by sellers a more 
reasonable and secure predicate for a finding of good faith under §2 (b).” 
(Citation omitted.) But if neither a buyer nor a seller can be liable when 
the seller relies in good faith on the buyer’s misrepresentations, then 
enforcement of § 2 (f) will not “bolster the credibility” of buyers. Thus, 
the derivative standard of liability adopted by the Court today is incon-
sistent with the premise underlying the Court’s suggestion in United States 
Gypsum, see Note, The Supreme Court, 1977 Term, 92 Harv. L. Rev. 57, 
288, 291-294 (1978), and it eliminates one means of reassuring sellers that 
they may rely on buyer representations.

3 Given this preface to Automatic Canteen, language in that opinion 
provides little support for the Court’s adoption today of a derivative 
standard with respect to the buyer’s meeting-competition defense. More-
over, to the extent the majority believes its resort to literal construction of 
§ 2 (f) forecloses further inquiry, it ignores the broader teaching of Auto-
matic Canteen. That case adopted a common-sense approach for inter-
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II
In my judgment, the numerous ambiguities in the record 

dictate that this case be remanded to the Commission. The 
Court, however, avoids a remand by concluding in the first 
instance that A&P’s seller necessarily had a meeting-competi-
tion defense.4 In so doing, the Court usurps the factfinding 
function best performed by the Commission.5 Neither the 
Administrative Law Judge, the Commission, nor the Court of 
Appeals determined that Borden would have been entitled to 
claim the meeting-competition defense. Indeed, the Admin-
istrative Law Judge suggested the opposite, 87 F. T. C. 962, 
1021 (1976), and the Commission stated:

“We believe that it is very probable that Borden did not 
have such a defense. To have a meeting competition

preting the often ambiguous Robinson-Patman Act, tempering a “merely 
literal reading of the language” with considerations of “fairness and 
convenience” when necessary to achieve Congress’ purpose. 346 U. S., at 
79, and n. 23. On that basis, Automatic Canteen allocated to the Com-
mission the burden of production regarding a buyer’s cost-justification 
defense, even though the Commission does not bear that burden in a 
proceeding against a seller. Id., at 75-76; FTC v. Morton Salt Co., 334 
U. S. 37, 44-45 (1948). Indeed, the Court’s interpretation of § 2 (f) 
today, which places buyers in the litigating position of their sellers, may 
also be incompatible with Automatic Canteen’s specific holding on the 
burden of production.

4 Because the Court reverses the judgment without remanding for 
further consideration and does not expressly reach the merits of the cost-
justification issue raised by A&P, ante, at 85 n. 18, I need not address that 
issue either.

5 Considering the recent admonition in United States Gypsum, supra, 
at 456 n. 31, that “[t]he case-by-case interpretation and elaboration of 
the § 2 (b) defense is properly left to the other federal courts and the 
FTC in the context of concrete fact situations,” the Court’s action is 
particularly inappropriate.

While I question the Court’s decision to undertake resolution of this 
factual question, without even determining which party bore the burden of 
persuasion, I do not understand Part IV of its opinion as purporting to 
modify in any sense what was said last Term in United States Gypsum 
about the scope of the meeting-competition defense for sellers.
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defense, the record must demonstrate the existence of 
facts which would lead a reasonable and prudent person 
to conclude that the lower price would, in fact, meet the 
competitor’s price. As noted, Borden had serious doubts 
concerning whether the competing bid was legal. Specif-
ically, it believed that the other bid only considered direct 
costs. It should have asked A&P for more information 
about the competing bid. By not making the request, it 
was not acting prudently. As the record clearly indi-
cates, A&P had knowledge of Borden’s belief that other 
dairies might submit bids that did not include all costs.” 
87 F. T. C. 1047, 1057 n. 19 (1976) (citations omitted; 
emphasis in original).

Furthermore, if the Court truly intends to avoid deciding 
the “lying buyer” issue, then it should remand the case for 
determination of whether the exception applies here. Testi-
mony before the Administrative Law Judge directly raised the 
possibility that A&P misled Borden to believe a still lower 
price was necessary than Borden had offered when it first 
responded to the Bowman bid. App. 117a-118a, 123a-124a, 
141a-142a.6 Both the Administrative Law Judge and the

6 The Court’s opinion creates the impression that Borden submitted only 
two proposals, ante, at 81-82, n. 15, 83-84. In fact, A&P induced Borden 
to make a third proposal, even though the second was already more 
favorable than Bowman’s.

When Borden initially responded to Bowman’s bid, the A&P representa-
tive rejected Borden’s offer on the ground that it included milk sold in 
glass gallon containers, whereas other bidders supposedly had not included 
that item. Actually, Bowman’s bid had included glass gallons and A&P 
had subsequently decided against using glass containers. 87 F. T. C. 962, 
979 (1976); App. 73a-74a, 116a-118a, 257a-260a, 774a-775a. The effect 
of forcing Borden to delete milk sold in glass gallons from the proposal 
without raising the overall bid, was to increase the savings to A&P on 
other products still covered because part of the promised savings had been 
derived from the sale of the cheaper glass gallons. See 87 F. T. C., at 
979-980. In addition, while Borden was preparing a third proposal to 
reflect the deletion, A&P suggested that Borden make further price
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Commission credited that testimony, see 87 F. T. C., at 979, 
1021-1022; 87 F. T. C., at 1049 n. 3, but since evidence of mis-
representation was not material under the standard they 
applied, there were no clear findings of fact on the point. 
Under these circumstances, this Court should not attempt to 
elide such testimony by the unsubstantiated conclusion that 
Borden’s final bid was unaffected by any misrepresentation. 
Ante, at 81-82, n. 15; see n. 6, supra.

Accordingly, I dissent from the Court’s adoption of a de-
rivative standard for determining buyer liability and its 
resolution of disputed factual issues without a remand.

reductions, saying “ ‘sharpen your pencil a little bit because you are not 
quite there.’ ” App. 118a. As a result, Borden reduced its prices still 
further to yield additional savings of approximately $5,000 to $8,000. The 
bid finally accepted by A&P incorporated these price reductions as well as 
those attributable to the deletion of glass gallons. See id., at 117a-118a, 
123a-124a, 141a-142a.
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VANCE, SECRETARY OF STATE, et  al . v . BRADLEY 
ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA

No. 77-1254. Argued November 27, 1978—Decided February 22, 1979

Section 632 of the Foreign Service Act of 1946, which requires persons 
covered by the Foreign Service retirement system to retire at age 60, 
though no mandatory retirement age is established for Civil Service 
employees, including those who serve abroad, held not to violate the 
equal protection component of the Due Process Clause of the Fifth 
Amendment. Pp. 95-112.

(a) The standard of rationality, rather than strict scrutiny, is to be 
used in determining whether this statute violates equal protection. 
Massachusetts Board of Retirement v. Murgia, 427 U. S. 307. Pp. 
96-97.

(b) Congress has recognized the distinctive requirements associated 
with the conduct of the country’s foreign relations and has provided 
personnel policies for the Foreign Service, a relatively small, homoge-
neous, and particularly able corps, separate and apart from the Civil 
Service system. One of the differences, the earlier retirement age for 
Foreign Service officers specified in § 632, operates in conjunction with 
statutory “selection out” provisions as part of an integral plan to create 
“a correctly balanced [Foreign] Service that [was] constructed so that 
the size of the various classes would correspond with the distribution of 
the work load of the Service,” selection out operating primarily at the 
lower, and compulsory retirement at the higher, Foreign Service levels. 
Pp. 98-102.

(c) Section 632 also furthers the congressional purpose of removing 
from the Foreign Service those who are sufficiently old that they may 
be less dependable than younger persons in facing the rigors of overseas 
duty. Since Congress attached special importance to the high perform-
ance in the conduct of our foreign relations, it was rational to avoid the 
risks of having older employees in the Foreign Service engaged in such 
activity, while tolerating those risks involved when older Civil Service 
employees work abroad. Pp. 103-106.

(d) Another reason for not equating the situation with respect to 
Civil Service employees serving overseas with that of the Foreign Service 
is that about 60% of the relatively small group in the latter category 
serve in overseas posts at any one time, whereas only about 5% of Civil 
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Service employees are in overseas service at any one time and such 
service is mainly on a voluntary basis. Pp. 106-108.

(e) Even if the classification at issue here is to some extent both 
underinclusive and overinclusive, perfection is not required to satisfy 
equal protection standards, and such imperfection as exists can be ra-
tionally related to the secondary objective of legislative convenience. 
Pp. 108-109.

(f) Appellees have not satisfied the burden of demonstrating that 
Congress had no reasonable basis for believing that conditions overseas 
generally are more demanding than those in this country and that at 
age 60 or before many persons begin to decline. Pp. 109-112.

436 F. Supp. 134, reversed.

White , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Bre nnan , Ste wart , Black mun , Powe l l , Rehnquis t , and Ste vens , 
JJ., joined. Marsha ll , J., filed a dissenting opinion, post, p. 112.

Solicitor General McCree argued the cause for appellants. 
With him on the brief were Assistant Attorney General 
Babcock, Leonard Schaitman, Neil H. Koslowe, Herbert J. 
Hansell, and Michael A. Glass.

Zona F. Hostetler argued the cause for appellees. With her 
on the brief was Bruce J. Terris*

Mr . Just ice  White  delivered the opinion of the Court.
The issue presented is whether Congress violates the equal 

protection component of the Fifth Amendment’s Due Process 
Clause1 by requiring retirement at age 60 of federal employees 

* Catherine Waelder filed a brief for the American Foreign Service Assn, 
as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed by Alfred Miller for 
the American Association of Retired Persons; by William J. Mahannah 
and L. M. Pellerzi for the American Federation of Government Employees 
(AFL-CIO); by Claude Pepper, pro se, and Edward F. Howard for 
Claude Pepper et al.; and by Howard Eglit, Mark Shenfield, and David 
Marlin for the National Council of Senior Citizens.

1 Concern with assuring equal protection was part of the fabric of our 
Constitution even before the Fourteenth Amendment expressed it most
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covered by the Foreign Service retirement and disability 
system but not those covered by the Civil Service retirement 
and disability system. A three-judge District Court was con-
vened to hear this challenge to the constitutionality of a 
federal statute by appellees, a group of former and present 
participants in the Foreign Service retirement system. Treat-
ing the case as submitted on cross motions for summary 
judgment, the District Court examined the affidavits and alle-
gations presented by both sides, held the distinction invalid, 
and gave judgment for appellees. 436 F. Supp. 134 (DC 
1977).2 We noted probable jurisdiction, 436 U. S. 903 (1978), 
and now reverse.

I
The statutory provision under attack, § 632 of the Foreign 

Service Act of 1946, 60 Stat. 1015, as amended, 22 U. S. C. 
§ 1002, mandates the retirement at age 60 of participants in 
the Foreign Service retirement system.3 That system orig-

directly in applying it to the States. See Cong. Globe, 39th Cong., 
1st Sess., 2510 (1866) (Rep. Miller) (all of § 1 of the Fourteenth 
Amendment is already within the spirit of the Declaration of Independ-
ence) ; id., at 2459 (Rep. Stevens) (requirement of equal protection is part 
of Constitution but is not applicable to the States); id., at 1034 (Rep. 
Bingham, speaking of his original proposal for an equal protection 
clause) (“[e]very word of the proposed amendment is to-day in the Con-
stitution”). Accordingly, the Court has held that the Due Process Clause 
of the Fifth Amendment forbids the Federal Government to deny equal 
protection of the laws. E. g., Hampton v. Mow Sun Wong, 426 U. S. 88, 
100 (1976); Buckley v. Valeo, 424 U. S. 1, 93 (1976); Weinberger v. 
Wiesenfeld, 420 U. S. 636, 638 n. 2 (1975); Boding v. Sharpe, 347 U. S. 
497, 500 (1954).

2 Appellees also urged in the District Court that the mandatory retire-
ment age violated the Age Discrimination in Employment Act of 1967, 29 
U. S. C. § 633a, an Executive Order, and Civil Service regulations. A single 
District Judge rejected these nonconstitutional claims, Bradley n . Kissinger, 
418 F. Supp. 64 (DC 1976), and no appeal was taken. Appellees aban-
doned their other nonconstitutional claims. See 436 F. Supp., at 135 n. 1.

3 Participation in the system is defined by 22 U. S. C. § 1063. Recently, 
an average of 44 employees per year have been mandatorily retired.
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inally covered only Foreign Service officers in the State De-
partment, but it has been expanded to include Foreign Service 
Reserve officers with unlimited tenure,4 career Foreign Service 
Staff officers and employees,5 Foreign Service Information of-
ficers and career staff in the International Communication 
Agency,6 and certain employees of the Agency for Interna-
tional Development.7 Unlike these employees, personnel 
covered by the Civil Service retirement system presently face 
no mandatory retirement age8 and, when this suit was brought, 
were not required to retire until age 70?

Appellees have not suggested that the statutory distinction 
between Foreign Service personnel over age 60 and other 
federal employees over that age10 burdens a suspect group or 

4 § 16, 82 Stat. 814.
5 §§501 (a), 522 (a)-(c), 90 Stat. 834, 846-847. See also, §31 (b), 74 

Stat. 838 (including those with 10 years of continuous service).
6 82 Stat. 812.
7 § 16, 87 Stat. 722-723.
8 Age Discrimination in Employment Act Amendments of 1978, § 5 (c), 

92 Stat. 191.
9 5 U. S. C. § 8335, which was repealed by the Age Discrimination in 

Employment Act Amendments of 1978, § 5 (c), 92 Stat. 191.
10 Since the age factor is present in both groups, the gravamen of 

appellees’ claim, as it developed, was that § 632 discriminates on the basis 
of job classification. The District Court originally stated in a footnote 
that, besides the distinction between Foreign Service and Civil Service 
personnel, appellees “also claim section 632 discriminates between those 
who have reached age sixty and those who are younger.” In response to 
appellants’ complaint that no such issue was in the case, appellees “stressed 
that [they were] eschewing any such claim in this case and claiming only 
that Foreign Service employees were being forced to retire without a 
rational basis at an earlier age than government employees generally.” 
Plaintiffs’ Memorandum of Points and Authorities in Response to Defend-
ants’ Motion for Reconsideration 4 (July 21, 1977). The District Court 
accepted appellees’ invitation to remove from its opinion the sentence and 
accompanying discussion, expressly finding that the contention had been 
abandoned. Order of July 28, 1977. See also Plaintiffs’ Memorandum of 
Points and Authorities in Opposition to Defendants’ Motion to Dismiss 
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a fundamental interest; and in cases where these considera-
tions are absent, courts are quite reluctant to overturn gov-
ernmental action on the ground that it denies equal protection 
of the laws.11 The Constitution presumes that, absent some 
reason to infer antipathy, even improvident decisions will 
eventually be rectified by the democratic process12 and that 
judicial intervention is generally unwarranted no matter how 
unwisely we may think a political branch has acted. Thus, we 
will not overturn such a statute unless the varying treatment 
of different groups or persons is so unrelated to the achieve-
ment of any combination of legitimate purposes that we can 
only conclude that the legislature’s actions were irrational. 
The District Court and the parties are in agreement that 
whether § 632 violates equal protection should be determined 
under the standard stated in Massachusetts Board of Retire-
ment v. Murgia, 427 U. S. 307 (1976), and similar cases; and 
thus that the section is valid if it is “rationally related to 
furthering a legitimate state interest.” Id., at 312.

In arguing that § 632 easily satisfies this standard, the 
appellants submit that one of their legitimate and substan-
tial goals is to recruit and train and to assure the professional 
competence, as well as the mental and physical reliability, of 
the corps of public servants who hold positions critical to our 
foreign relations, who more often than not serve overseas, 
frequently under difficult and demanding conditions, and who 
must be ready for such assignments at any time. Neither the 
District Court nor appellees dispute the validity of this goal.

or, in the Alternative, for Summary Judgment 4 (Nov. 24, 1976); Brief 
for Appellees 77; Tr. of Oral Arg. 20-22, 24.

11E. g., San Antonio School Dist. v. Rodriguez, 411 U. S. 1, 40 (1973).
12 Congress’ recent action with respect to mandatory retirement ages 

shows that the political system is working. See n. 8, supra, and accom-
panying text. Indeed, the House preserved the Foreign Service provision, 
at least for the time being, to allow the appropriate international relations 
committee to study the issue. 123 Cong. Rec. 30556 (1977).
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The appellants also submit that compulsory retirement at 
age 60 furthers this end in two principal ways: first, as an 
integral part of the personnel policies of the Service designed 
to create predictable promotion opportunities and thus spur 
morale and stimulate superior performance in the ranks; sec-
ond, by removing from the Service those who are sufficiently 
old that they may be less equipped or less ready than younger 
persons to face the rigors of overseas duty in the Foreign 
Service. The District Court rejected each of these latter sub-
missions and in our view erred in each instance.

II
At least since the enactment of the Rogers Act in 1924, 

which created the Foreign Service by reorganizing the diplo-
matic and consular services into a single entity, Congress has 
recognized the distinctive requirements associated with the 
conduct of the country’s foreign relations and has provided 
personnel policies for the Foreign Service separate and apart 
from the general Civil Service system. Among other differ-
ences, Foreign Service officers have been subject to an earlier 
retirement age than is true in the Civil Service.

Congress continued to give special attention to the Foreign 
Service when it passed the Foreign Service Act of 1946, 60 
Stat. 999, which, with amendments, is still in effect. That 
Act reorganized the Foreign Service, provided it with a new 
personnel structure, and revised its retirement system. The 
intention was to produce a “disciplined and mobile corps of 
trained men . . . through entry at the bottom on the basis of 
competitive examination and advancement by merit to posi-
tions of command.” H. R. Rep. No. 2508, 79th Cbng., 2d 
Sess., 1 (1946).13 In furtherance of “the fundamental career 

13 The Senate Report’s general discussion of the Act is identical to that 
of the House Report. Cf. S. Rep. No. 1731, 79th Cong., 2d Sess., 1-10 
(1946).
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principle”14 that had earlier been established for the Service, 
id., at 5, Congress found that “[t]he promotion system must 
insure the rapid advancement of men of ability to positions of 
responsibility and the elimination of men who have reached 
their ceilings of performance.” Id., at 2-3. Thus, not only 
was initial selection to be on the basis of merit but Foreign 
Service officers were also to be classified based on their indi-
vidual abilities and to be regularly examined for promotion 
by selection boards. Those officers failing to measure up to 
the performance expected for their class or who had failed to 
win promotion within an allotted time were “selected out.” 
The aim was to stimulate superior performance and to retain 
only those capable of conducting themselves in this manner 
in widely different assignments around the world.

It was also in 1946 that the compulsory retirement age for 
most classes of Foreign Service officers was lowered from 65 to 
60. This provision, § 632, was grouped with the selection-out 
sections of the Act.15 Together these sections “prescribe the 

14 Accord, H. R. Rep. No. 229, 84th Cong., 1st Sess., 2 (1955) (empha-
sizing the career concept); 101 Cong. Rec. 3554 (1955) (Rep. Richards) 
(“The Foreign Service is a career service that a man enters at the bottom 
and works his way up. When the Committee on Foreign Affairs wrote the 
Foreign Service Act of 1946 which the Congress adopted, that principle 
was stressed”). Even when it occasionally found it necessary to make 
lateral entry easier, Congress emphasized that it still preferred to have 
“expansion take place over a period of years by the admission to the 
Foreign Service of applicants in the lower classifications.” S. Rep. 
No. 127, 84th Cong., 1st Sess., 8 (1955); accord, id., at 10 (statement of 
Deputy Under Secretary of State Henderson) (State Department would 
also prefer to have entrance be through the junior level); Hearings before 
the House Committee on Foreign Affairs on H. R. 4941, 84th Cong., 1st 
Sess., 45 (1955) (Rep. Williams) (recognizing policy of “entry at the bot-
tom and working up on the merit basis”).

15 Of those now subject to § 632, only Foreign Service Staff officers and 
employees are not also subject to selection out. Staff personnel covered 
by § 632, however, are expected to be career employees, and thus it is 
rational to presume for them as well that mandatory retirement would
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criteria as to length of service in classes which will deter-
mine whether officers are selected out or retired,” H. R. 
Rep. No. 2508, supra, at 90, and were designed “to assure a 
reasonable pyramid of promotion.” Ibid. The retirement 
and selection-out provisions are part of an integral plan to 
create “a correctly balanced Service that [was] constructed 
so that the size of the various classes would correspond with 
the distribution of the work load of the Service.” Ibid. 
Selection out operates primarily at the lower levels of the 
Service; compulsory retirement operates at the top of the 
pyramid. Congress in 1946 required officers in the then- 
highest category,16 career ministers, and in the next-highest, 
class 1, to retire at ages 65 and 60, respectively. These officers 
were not subject to selection out by the 1946 Act,17 but as 
Congress expressly noted with respect to class 1, “the manda-
tory provisions of the retirement for age . . . accomplish the 
desired result of insuring turn-over in this class.” Id., at 91 ?8 

The District Court nevertheless rejected this justification 
for § 632, stating in conclusory fashion that “recruiting and 
promoting younger people solely because of their youth is 
inherently discriminatory and cannot provide a legitimate basis 
for the statutory scheme.” 436 F. Supp., at 136. Whether 
or not this is a sound legal proposition, we think that the 

create room, at the top and have the resulting ripple effect down through 
the ranks.

16 Congress later created an even higher category of “career ambas-
sadors.” Pub. L. 250, §§ 4—9, 69 Stat. 537.

17 Congress in 1955 made class 1 officers subject to the selection-out 
process as well, § 7, 69 Stat. 25-26, but nothing in the legislative history 
of that amendment indicates any reversal of the position that most of the 
involuntary vacancies in the higher ranks would have to be through 
mandatory retirement.

18 As Congress described the system, “[m]ost separations should occur 
near the top (for age or through voluntary retirement) or at the bottom, 
while the number of men selected out in the middle classes and at middle 
ages would be limited.” H. R. Rep. No. 2508, 79th Cong., 2d Sess., 90 
(1946).
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District Court mischaracterized the purpose of § 632 and the 
manner in which it operates. Congress was intent not on 
rewarding youth qua youth, but on stimulating the highest 
performance in the ranks of the Foreign Service by assuring 
that opportunities for promotion would be available despite 
limits on the number of personnel classes and on the number 
of positions in the Service. Aiming at superior achievement 
can hardly be characterized as illegitimate, and it is equally 
untenable to suggest that providing promotion opportunities 
through the selection-out process and through early retire-
ment does not play an acceptable role in the process. As this 
Court has previously observed with respect to the selection- 
out structure provided by Congress for naval officers, which 
was the model for the Foreign Service Act of 1946, the scheme 
“results in a flow of promotions commensurate with the Navy’s 
current needs and serves to motivate qualified commissioned 
officers to so conduct themselves that they may realistically 
look forward to higher levels of command.” Schlesinger v. 
Ballard, 419 U. S. 498, 510 (1975).

The District Court also rejected this justification for § 632 
because “there is no obvious reason why [it] would not equally 
apply to the Civil Service.” 436 F. Supp., at 136. But this 
criticism ignores the evident congressional conviction that the 
country should be at great pains to assure the high quality of 
those occupying positions critical to the conduct of our foreign 
relations in the post-war world.19 Congress plainly intended 

19 See 65 Cong. Rec. 7564-7565 (1924) (remarks of Rep. Rogers quoted 
in text, infra, at 104) (Foreign Service positions are often “of prime 
importance to the United States”); 101 Cong. Rec. 3562 (1955) (Rep. 
Judd) (“The first responsibility of a good government is to safeguard the 
security of the nation. The first line of defense in achieving this first 
objective ... is our diplomatic corps and those who direct and back it up 
in the Department of State”); id., at 3560 (Rep. Bentley) (“Because of 
the duties and responsibilities they undertake, because of the services they 
render to American individuals and American business interests, because 
of their vital role in the conduct of our foreign policy, we in the Congress
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to create a relatively small, homogeneous, and particularly 
able corps of Foreign Service officers. It was thought that the 
tasks performed by this corps were sufficiently demanding and 
important to the Nation that it was necessary to pursue more 
rigorous policies to ensure excellence than those generally 
applicable in the Government. There is no selection-out 
system in the Civil Service, for example; the competitive 
examination process is not generally as rigorous; and there are 
far wider variations in the nature of the various Civil Service 
positions and personnel. Perhaps Congress will someday at-
tempt to devise a regime such as this one for all federal 
employees, but for now it has determined to employ it only 
in connection with what it deems to be a few distinctive 
groups such as the Foreign Service. See also Civil Service 
Reform Act of 1978, Pub. L. 95-454, §§ 3 (6), 401-415, 92 
Stat. 1113, 1154-1179 (creating Senior Executive Service). 
The judgment that the Foreign Service needs such a system 
more than do many other departments is one of policy, and 
this kind of policy, under our constitutional system, ordinarily 
is to be “fixed only by the people acting through their elected 
representatives.” Firemen v. Chicago, R. I. & P. R. Co., 393 
U. S. 129, 138 (1968). Since the congressional judgment to 
place a high value on the proper conduct of our foreign affairs 
can hardly be said to be constitutionally impermissible, it was 
not for the District Court to refuse to accept it.20

should demand that the service be attractive enough to get the highest 
type of American men and women into its ranks”); id., at 3559 (Rep. 
Vorys) (Foreign Service must compete successfully with other Govern-
ment agencies and private businesses to get the best persons to serve 
overseas). When Congress added to the Foreign Service retirement sys-
tem certain personnel in what is now the International Communication 
Agency, it found that those employees are involved in a “vital activity” 
and should be subject “to the same stringent judgment of performance as 
Foreign Service officers.” 22 U. S. C. §§ 1223 (a) and (e).

20 Appellees also argue that however desirable it is to create promotion 
opportunities it is arbitrary to impose the burden only on those over
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III
The appellants also submit that the Foreign Service involves 

extended overseas duty under difficult and often hazardous 
conditions and that the wear and tear on members of this 
corps is such that there comes a time when these posts should 
be filled by younger persons. Mandatory retirement, it is 
said, minimizes the risk of less than superior performance

age 60. It would be better, they say, to make the selection-out stand-
ards more demanding or in some other way to avoid the retirement of 
those who are over 60 but quite able to perform. Even were it not 
irrelevant to the equal protection analysis appropriate here that other 
alternatives might achieve approximately the same results, the compulsory 
retirement age assures room at the top at a predictable time; those in 
the ranks know that it will not be an intolerable time before they will 
have the opportunity to compete for maximum responsibility.

In designing this unified personnel scheme in 1946, Congress presumed 
that those in the highest classes would be close to or over age 60, H. R. 
Rep. No. 2508, supra n. 18, at 91, that those in the next two highest cate-
gories would be between 45 and 55, id., at 92, and that those in the next 
two ranks down would be quite young. Id., at 93. These presumptions are 
hardly irrational in a system designed with the intention that most person-
nel would begin their professional careers at the bottom of the Service and 
move upward with time. See id., at 5; n. 14, supra. Thus, those who 
have reached age 60 are likely to have achieved the top ranks of the 
Service, and their departures usually will have a domino effect creating 
opportunities at each lower level.

Moreover, appellees have not shown that their alternative would be any 
less arbitrary than they think the present system is. As Congress recog-
nized, selection out works best at the lower ranks where differences in 
merit are the greatest. See H. R. Rep. No. 229, supra n. 14, at 12. At the 
top ranks, where the officers have all been selected up a number of times, 
it is increasingly difficult to try to draw fine distinctions between persons 
who may all be extremely competent. And because Congress decided to 
grant annuities to those in the upper categories who are selected out after 
having dedicated much of their lives to the service, it found that “the 
system should be administered to reduce to a minimum the number of 
separations of middle-aged men, not only because of the hardship on them, 
but because of the expense to the Government.” H. R. Rep. No. 2508, 
supra n. 18, at 92.
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by reason of poor health or loss of vitality. In this respect, 
the appellants accurately reflect the legislative record, which 
without doubt articulates both the purpose of maintaining a 
competent Foreign Service and the relationship of required 
retirement to that goal.

As we have indicated, under the Rogers Act retirement of 
Foreign Service officers was required at 65, whereas under the 
relevant statute the retirement age for most Civil Service 
employees with sufficient length of service was 70 years of age. 
Choosing the lower age for the Foreign Service was a consid-
ered choice.21 The principal sponsor of the legislation identi-
fied the reason for retiring Foreign Service and military officers 
earlier than Civil Service employees:

“I think the analogy of the foreign service officer to the 
Army officer and to the naval officer is much more com-
plete than to the civil-service employee in Washington.

“The foreign-service officer is going hither and yon 
about the world, giving up fixed places of abode, often 
rendering difficult and hazardous service of prime im-
portance to the United States.

“I call to the attention of the gentleman the fact that 
the kind of service which these men must render involves 
going to the Tropics; it involves very difficult and unset-
tling changes in the mode of life. The consensus of 
opinion was that the -country was better off to retire them, 
as a general rule, at 65.” 65 Cong. Rec. 7564-7565 
(1924) (Rep. Rogers).

In the intervening years, the Federal Government has often 
repeated the concern first raised in 1924.22 Congress not only 

21 Congress expressly rejected setting the Foreign Service retirement age 
at the same level as for Civil Service personnel. 65 Cong. Rec. 7586 
(1924).

22E. g., S. Rep. No. 168, 77th Cong., 1st Sess., 2 (1941), and H. R. 
Rep. No. 389, 77th Cong., 1st Sess., 3 (1941) (reprinting letter from
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retained the lower retirement age for Foreign Service officers 
when it reorganized the Foreign Service in 1946, but it also 
lowered the age to 60. In expanding the coverage of the 
Foreign Service retirement system to reach others than Foreign 
Service officers, Congress obviously reaffirmed its own judg-
ment that the system should provide a lower retirement age 
than in the Civil Service system, just as it did in 1978 when it 
repealed the mandatory age for the retirement of Civil Service 
employees but left intact the rule for those under the Foreign 
Service system.23

The District Court did not deny the legitimacy of the

Secretary of State Hull) (“experience has shown that the continued strain 
of 30 years or more of service representing this Government in foreign 
countries in widely different climates and environments makes it desirable 
both from the standpoint of the Government and of officers that retire-
ments should be authorized by law, commencing at a minimum of 50 
years of age”); Fifth Report of the Committee on Retirement Policy for 
Federal Personnel, S. Doc. No. 89, 83d Cong., 2d Sess., pt. 5, pp. 280-281 
(1954) (employees consider that “Foreign Service as compared with service 
in the United States has many disadvantages”); Appendix to the Report 
to the President by the Cabinet Committee on Federal Staff Retirement 
Systems, S. Doc. No. 14, 90th Cong., 1st Sess., 112 (1967) (“The mandatory 
retirement age of 60 is set in recognition of the need to maintain the 
Foreign Service as a corps of highly qualified individuals with the neces-
sary physical stamina and intellectual vitality to perform effectively at any 
of some 300 posts throughout the world including those in isolated, primi-
tive, or dangerous areas”).

When Congress included career staff in the retirement system, it found 
that the same concern applies to them:
“The Foreign Service retirement system is designed to give recognition 
to the need for earlier retirement age for career Foreign Service personnel 
who spend the majority of their working years outside the United States 
adjusting to new working and living conditions every few years. Staff 
personnel who serve for any length of time are subject to the same con-
ditions.” H. R. Rep. No. 2104, 86th Cong., 2d Sess., 31 (1960).

23 Of course, nothing in the Constitution, or in this opinion, limits Con-
gress in reversing its judgment on this score or in determining that other 
competing policies are more important.
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legislative purpose to assure a vigorous and competent Foreign 
Service, nor did it reject the proposition that the mandatory 
retirement provision could rationally be deemed to serve that 
end. It thus assumed that overseas duty is more demanding 
than stateside duty and that those over age 60 often are less 
able to face the rigors of the Foreign Service. The District 
Court nevertheless invalidated § 632 because it was deemed to 
discriminate against older Foreign Service employees vis-a-vis 
those older employees in the Civil Service who serve overseas 
in comparable positions for nearly as long as do Foreign 
Service personnel and yet are not forced to retire at age 60. 
Only a small percentage of all United States civilians working 
in foreign countries for this Government are within the scope 
of § 632, and, according to the District Court, it is “patently 
arbitrary and irrational” to impose the disadvantage of early 
retirement upon only those relatively few. 436 F. Supp., 
at 138.

Our first difficulty with this conclusion is that it ignores 
what we have already pointed out—namely, that Congress has 
legislated separately for the Foreign Service and has gone to 
great lengths to assure that those conducting our foreign 
relations will be sufficiently competent and reliable in all 
respects. If Congress attached special importance to high 
performance in these positions, which it seems to us that it 
did, it was quite rational to avoid the risks connected with 
having older employees in the Foreign Service but to tolerate 
those risks in the Civil Service. Whether or not individual 
judges may agree with this assessment, it is not for the courts 
to reject it.

Putting aside this rational basis for sustaining § 632, how-
ever, the District Court was in error for other reasons in 
invalidating the statute on the ground that Civil Service 
employees serving overseas under similar conditions and fac-
ing comparable hardships were not also subject to the burden 
of early retirement. Those subject to § 632 compose a rela-
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tively small group of public servants furnishing the required 
professionalism in the Foreign Service. Approximately 60% 
of them are serving in overseas posts at any one time. 
Almost all of them are subject to assignment to such posts at 
any time as a condition of their employment.24 Each such 
person is assigned and reassigned with some regularity and 
each spends a substantial portion of his career overseas. Even 
accepting the District Court’s judgment that some Civil Serv-
ice employees serve in foreign posts under conditions as trying 
as those faced by Foreign Service officers, the latter are 
trained for and experienced at performing tasks in the Foreign 
Service; they are not freely interchangeable with Civil Service 
employees. It would thus appear sensible that the Govern-
ment would take steps to assure itself that not just some, but 
all, members of the Service have the capability of rendering 
superior performance and satisfying all of the conditions of 
the Service.

The same is not true of the Civil Service. Only approxi-
mately 5% of these employees serve overseas at any one time, 
and foreign duty is in the main a voluntary matter.25 We 

24 Not only must these employees constantly be available for foreign 
duty, but also Foreign Service officers are required by law to spend most of 
their careers overseas. 22 U. S. C. § 961 (a). Most but not all of the 
employees subject to mandatory retirement at age 60 are subject to this 
latter requirement. The reason for the incomplete correlation is that not 
all those who are participants in the Foreign Service retirement system, 
22 U. S. C. § 1063, are also defined as “officer[s] or employee[s] of the 
Service” by §961 (a). See also 22 U. S. C. §937 (assignment of staff 
officers and employees). When Congress first provided for the integra-
tion of certain Civil Service employees of the State Department into the 
Foreign Service, it did so specifically to increase “the number of officers 
available for assignment overseas . . . .” S. Rep. No. 127, supra n. 14, 
at 2.

25 The District Court was able to state with assurance only that a rela-
tive handful of these Civil Service personnel—employees of the Foreign 
Agricultural Service—remain overseas for nearly as long as do Foreign 
Service officers. 436 F. Supp., at 137. Many of the overseas Civil Serv-
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are unwilling to hold that if Congress deems early retirement 
a useful device to maintain the quality of the Foreign Service 
it may nevertheless not adopt it without insisting on the same 
retirement age for all Civil Service employees or at least for 
those Civil Service employees who choose to seek a career in 
overseas service. In order to staff the overseas Civil Service 
positions with sufficiently competent persons Congress ob-
viously has not thought it useful to provide for retirement at 
age 60. At least to date, its judgment has been otherwise 
with respect to the Foreign Service, and that judgment is not 
invalid as a denial of equal protection.

Even if the classification involved here is to some extent 
both underinclusive and overinclusive, and hence the line 
drawn by Congress imperfect, it is nevertheless the rule that in 
a case like this “perfection is by no means required.” Phillips 
Chemical Co. v. Dumas School Dist., 361 U. S. 376, 385 
(1960); accord, San Antonio School Dist. v. Rodriguez, 411 
U. S. 1, 51 (1973). The provision “does not offend the 
Constitution simply because the classification ‘is not made 
with mathematical nicety Dandridge v. Williams,
397 U. S. 471, 485 (1970), quoting Lindsley v. Natural Car-
bonic Gas Co-, 220 U. S. 61, 78 (1911).26 If increasing age 
brings with it increasing susceptibility to physical difficulties, 
as the District Court was apparently willing to assume, the 
fact that individual Foreign Service employees may be able 
to perform past age 60 does not invalidate § 632 any more 
than did the similar truth undercut compulsory retirement at 
age 50 for uniformed state police in Murgia. Because Con-
gress desired to maintain the competence of the Foreign 
Service, the mandatory retirement age of 60 rationally furthers 

ice employees work for the military and have a statutorily guaranteed 
right of return to posts in the United States. 10 U. S. C. § 1586.

26“[T]he demand for perfection must inevitably compromise with the 
hard facts of political life.” Tussman & tenBroek, The Equal Protection 
of the Laws, 37 Calif. L. Rev. 341, 350 (1949).



VANCE v. BRADLEY 109

93 Opinion of the Court

its legitimate objective, and it makes no difference that some 
Foreign Service personnel may not be subject to the rigors of 
overseas service or that some Civil Service employees serve in 
various hardship positions in foreign lands.

We accept such imperfection because it is in turn rationally 
related to the secondary objective of legislative convenience. 
The Foreign Service retirement system and the Civil Service 
retirement system are packages of benefits, requirements, and 
restrictions serving many different purposes. When Congress 
decided to include groups of employees within one system or 
the other, it made its judgments in light of those amalgama-
tions of factors. Congress was entitled to conclude that cer-
tain groups of employees share more characteristics with 
Foreign Service officers than with Civil Service personnel even 
though not serving for as long in as important overseas posts, 
and that other employees share more characteristics with Civil 
Service personnel than with Foreign Service officers even 
though serving some time in some overseas positions. Con-
gress chose not to examine exactly which individual employees 
are likely to serve long enough in important enough positions 
in demanding enough locales to warrant mandatory early 
retirement. Rather than abandoning its primary end com-
pletely, or unnecessarily including all federal employees within 
the means, it drew a line around those groups of employees it 
thought most generally pertinent to its objective. Whether 
we, or the District Court, think Congress was unwise in not 
choosing a means more precisely related to its primary purpose 
is irrelevant. Calif ano v. Jobst, 434 U. S. 47, 56-58 (1977); 
New Orleans v. Dukes, 427 U. S. 297, 303 (1976).

IV
Despite all this, appellees urge us to affirm the judgment on 

a basis not relied upon by the District Court: that the 
mandatory retirement age of 60 has no relation to the objec-
tive of reliable service in important foreign posts because 
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overseas conditions often are not in fact more taxing than 
those in the United States and because arriving at 60 has 
an insufficient relationship to reduced physical and mental 
potential.27

Appellees rely in particular on the posture of the case— 
cross motions for summary judgment. They point out that 
their affidavits state that many overseas posts are as com-
fortable and safe as any in the United States; that many 
Foreign Service personnel under 60 have health problems; 
that employees just under the mandatory retirement age fill 
their fair share of hardship posts; and that age is not related 
to susceptibility to certain diseases and ailments commonly 
linked to life overseas.

Appellees seem to believe that appellants had to have 
current empirical proof that health and energy tend to decline 
somewhat by age 60 and had to offer such proof for the 
District Court’s perusal before the statute could be sustained.28 
Such evidence of course would argue powerfully for sustain-
ing the statute, see Murgia, 427 U. S., at 314-315, n. 7. But 
this case, as equal protection cases recurringly do, involves a 
legislative classification contained in a statute. In ordinary 
civil litigation, the question frequently is which party has 

27 This latter ground amounts to a contention that there is no justifica-
tion for discriminating between Foreign Service employees over 60 and 
those under that age. Indeed, when pressed in oral argument, appellees 
stated that as an entirely separate theory. Tr. of Oral Arg. 27-29. But 
as noted earlier, n. 10, supra, the District Court found that appellees had 
abandoned any claim of this kind. Appellees have not informed us of any 
reason to believe that the District Court erred in that regard, and we are 
unable to discern one. In any event, as indicated in the text, we find no 
merit in the contention that Congress could not conclude that age involves 
increased risks of less than superior performance in overseas assignments. 
We note also that the argument is unresponsive to the justification for 
§ 632 canvassed in Part II of this opinion.

28 “The State is not compelled to verify logical assumptions with statis-
tical evidence.” Hughes v. Alexandria Scrap Corp., 426 U. S. 794, 812 
(1976).
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shown that a disputed historical fact is more likely than not 
to be true. In an equal protection case of this type, however, 
those challenging the legislative judgment must convince the 
court that the legislative facts on which the classification is 
apparently based could not reasonably be conceived to be true 
by the governmental decisionmaker. Lindsley v. Natural Car-
bonic Gas Co., 220 U. S., at 78-79; accord, Schilb v. Kuebel, 
404 U. S. 357, 364 (1971); United States v. Maryland Savings- 
Share Ins. Corp., 400 U. S. 4, 6 (1970); see McGinnis v. 
Royster, 410 U. S. 263, 274 (1973) (finding that the legisla-
ture “could have concluded rationally that” certain facts 
were true); Williamson v. Lee Optical Co., 348 U. S. 483, 487 
(1955). As we have said in a slightly different context:

“The District Court’s responsibility for making ‘findings 
of fact’ certainly does not authorize it to resolve conflicts 
in the evidence against the legislature’s conclusion or 
even to reject the legislative judgment on the basis that 
without convincing statistics in the record to support it, 
the legislative viewpoint constitutes nothing more than 
what the District Court in this case said was ‘pure 
speculation.’ ” Firemen v. Chicago, R. I. & P. R. Co., 
393 U. S., at 138-139.

Consequently, appellees were required to demonstrate that 
Congress has no reasonable basis for believing that conditions 
overseas generally are more demanding than conditions in the 
United States and that at age 60 or before many persons 
begin something of a decline in mental and physical relia-
bility. Appellees have not satisfied these requirements. They 
say that many overseas posts are as pleasant as those in the 
United States and that many people over age 60 are healthy 
and many younger people are not.29 But they admit that age 

29 Congress allows appellants to retain individual employees for up to 
five years beyond retirement age, if that is determined “to be in the 
public interest,” 22 U. S. C. § 1002, thus eliminating some of the over-
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does in fact take its toll, and that Congress could perhaps 
have rationally chosen age 70 as the cutoff. Brief for Appel-
lees 76-77 ; see Tr. of Oral Arg. 21-24, 27. And we have 
noted the common-sense proposition that aging—almost by 
definition—inevitably wears us all down.30 Murgia, supra, 
at 315. All appellees can say to this is that “[i]t can be rea-
sonably argued that, given modem societal facts,” those be-
tween age 60 and 70 are as reliable as those under age 60. 
Brief for Appellees 76. But it is the very admission that the 
facts are arguable that immunizes from constitutional attack 
the congressional judgment represented by this statute:

“It makes no difference that the facts may be disputed or 
their effect opposed by argument and opinion of serious 
strength. It is not within the competency of the courts 
to arbitrate in such contrariety.” Rast v. Van Deman & 
Lewis Co., 240 U. S. 342, 357 (1916).

For these reasons, the judgment appealed from must be 
reversed.

So ordered.

Mr . Just ice  Marshall , dissenting.
The Court today finds a rational basis for the forced retire-

ment of Foreign Service personnel at age 60, on a record 
devoid of evidence that persons of that age or older are less 
capable of performing their jobs than younger employees. I 
adhere to my view in Massachusetts Bd. of Retirement v. 
Murgia, 427 U. S. 307, 317-327 (1976) (Marsh all , J., dis-
senting), that mandatory retirement provisions warrant more 
than this minimal level of equal protection review. Because 

inclusiveness. It also has provided for mandatory early retirement due 
to medical disability, which mitigates underinclusiveness.

30 The biennial physical examinations relied upon by the dissent, post, 
at 122, do not remove the risk of unexpected health problems under-
cutting reliability in the interim.
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I believe that the statute at issue here cannot withstand 
closer scrutiny, I respectfully dissent.

I
A person’s interest in continued Government employment, 

although not “fundamental” as the law now stands, certainly 
ranks among the most important of his personal concerns that 
Government action would be likely to affect. Id., at 322- 
323; cf. Arnett v. Kennedy, 416 U. S. 134 (1974); Board of 
Regents v. Roth, 408 U. S. 564, 572 (1972); Smith v. Texas, 
233 U. S. 630, 636, 641 (1914). This interest is of special 
significance to older employees, because

“[o]nce terminated, the elderly cannot readily find alter-
native employment. The lack of work is not only 
economically damaging, but emotionally and physically 
draining. Deprived of his status in the community and 
of the opportunity for meaningful activity, fearful of 
becoming dependent on others for his support, and lonely 
in his new-found isolation, the involuntarily retired per-
son is susceptible to physical and emotional ailments as a 
direct consequence of his enforced idleness. Ample clin-
ical evidence supports the conclusion that mandatory 
retirement poses a direct threat to the health and life 
expectancy of the retired person . . . .” Massachusetts 
Bd. of Retirement v. Murgia, supra, at 323 (footnote 
omitted).

When legislative action affects individual interests of such di-
mension, a heightened level of judicial scrutiny is appropriate.

In addition, mandatory retirement provisions warrant care-
ful judicial attention because of the class on which the 
deprivation is imposed. To be sure, the elderly are not a 
“discrete and insular minorit[y],” United States v. Carotene 
Products Co., 304 U. S. 144, 153 n. 4 (1938),1 in need of 

1 The class is not “discrete and insular” because all of us may someday 
belong to it, and voters may be reluctant to impose deprivations that they
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“extraordinary protection from the majoritarian political proc-
ess.” San Antonio School Dist. v. Rodriguez, 411 U. S. 1, 28 
(1973). But they have suffered from discrimination based 
upon generalizations that are inaccurate for many, if not most, 
of the age group affected. See Report of the Secretary of 
Labor to the Congress on Age Discrimination in Employment 
Under Section 715 of the Civil Rights Act of 1964, The Older 
American Worker 8 (1965) (hereinafter Labor Report); 113 
Cong. Rec. 34742 (1967) (remarks of Rep. Burke); H. R. 
Rep. No. 95-527, pt. 1, p. 2 (1977); Note, The Cost of Grow-
ing Old: Business Necessity and the Age Discrimination in 
Employment Act, 88 Yale L. J. 565, 576-577 (1979), and 
sources cited therein. Such generalizations stigmatize the 
aged as physically and mentally deficient, regardless of their 
individual capabilities. Cf. House Select Committee on Aging, 
Mandatory Retirement: The Social and Human Cost of En-
forced Idleness, 95th Cong., 1st Sess., 35, 37 (Comm. Print 
1977) (hereafter House Select Committee on Aging); C. Edel-
man & I. Siegler, Federal Age Discrimination in Employment 
Law 15-17 (1978) (hereafter Edelman & Siegler). Particu-
larly in the area of employment, significant deprivations have 
been imposed on the basis of these stereotypes, see 29 U. S. C. 
§ 621 (a); Labor Report 18-19; Note, The Age Discrimination 
in Employment Act of 1967, 90 Harv. L. Rev. 380, 380-381, 
383 (1976).2

themselves could eventually have to bear. However, the time lag between 
when the deprivations are imposed and when their effects are felt may 
diminish the efficacy of this political safeguard. See L. Tribe, American 
Constitutional Law 1077 n. 3 (1978). The safeguard is also inadequate 
where, as here, the deprivation affects only a small and distinct segment of 
the work force, of which few legislators or voters will ever be a part. Thus, 
the elderly should receive an extra measure of judicial protection from 
majoritarian political processes in circumstances such as those presented 
here.

2 In its statement of findings and purpose for the Age Discrimination in
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Considering the importance of the interests at stake and 
the prevalence of discrimination against the aged, I cannot 
agree that the glancing oversight of the rational-basis test 
fulfills our obligation to ensure that all persons receive the 
equal protection of the laws. I would require proof that the 
Foreign Service’s mandatory retirement scheme “serves im-
portant governmental objectives and [is] substantially related 
to achievement of those objectives.” Califano v. Webster, 430 
U. S. 313, 316-317 (1977); Craig v. Boren, 429 U. S. 190, 197 
(1976); Massachusetts Bd. of Retirement v. Murgia, 427 U. S., 
at 325 (Marshall , J., dissenting). Measured by this stand-
ard, the Foreign Service’s mandatory retirement provisions 
must fall.

II
Before applying this intermediate standard, it is first neces-

sary to determine the nature of the classifications that the 
statute delimits. In this case, there are two. The statutory 
scheme distinguishes between civil servants and Foreign Serv-
ice personnel and between Foreign Service employees under 
60 and those 60 or over. Appellees unequivocally claimed in 
this Court that the latter distinction was unconstitutional, see 
Brief for Appellees 76-78; Tr. of Oral Arg. 26-28, as the 
Court seems to concede, ante, at 109-110, and n. 27. Nonethe-
less the Court summarily dismisses this claim, finding that ap-

Employment Act of 1967, 81 Stat. 602, 29 U. S. C. § 621 (a), Congress 
noted that:

“(1) in the face of rising productivity and affluence, older workers find 
themselves disadvantaged in their efforts to retain employment, and 
especial!^ to regain employment when displaced from jobs;

“(2) the setting of arbitrary age limits regardless of potential for job 
performance has become a common practice, and certain otherwise desir-
able practices may work to the disadvantage of older persons;

“(3) the incidence of unemployment, especially long-term unemploy-
ment with resultant deterioration of skill, morale, and employer accepta-
bility is, relative to the younger ages, high among older workers; their 
numbers are great and growing; and their employment problems 
grave ...” 
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pellees abandoned it below after the judgment of the District 
Court had issued.

By limiting its consideration of the classifications at issue, 
the majority has evaded the more difficult question in this 
case. This Court has repeatedly held that a “prevailing party 
may . . . assert in a reviewing court any ground in support 
of his judgment, whether or not that ground was relied upon 
or even considered by the trial court.” Dandridge v. Williams, 
397 U. S. 471, 475 n. 6 (1970); accord, California Bankers 
Assn. v. Shultz, 416 U. S. 21, 71 (1974); Langnes v. Green, 
282 U. S. 531, 538-539 (1931); United States v. American 
Railway Express Co., 265 U. S. 425, 435 (1924).3 The judg-
ment of the District Court was that § 632 of the Foreign 
Service Act of 1946, 22 U. S. C. § 1002, “violates the equal 
protection guarantees embodied in the Fifth Amendment.” 
App. to Juris. Statement 9A. Appellees’ contention that the 
statute discriminates against persons aged 60 and over pat-
ently is a ground for affirming that judgment. Whether ap-
pellees previously abandoned the issue is irrelevant since the 
purported abandonment came after the District Court had 
granted summary judgment. Because the Government had 
the opportunity to present evidence on the issue, it could in 
no way be prejudiced by its resurrection here. Thus, the 
claim is properly before us.

Ill
Undoubtedly, an important objective of the Foreign Service 

retirement system is to assure the “professional competence” 

3 This rule does not apply where accepting the ground advanced for 
affirmance would result in greater relief than was granted below. See 
FEA v. Algonquin SNG, Inc., 426 U. S. 548, 560 n. 11 (1976); United 
States v. Raines, 362 U. S. 17, 27 n. 7 (1960). The Court quite correctly 
does not rely on such a possibility here, as appellees claim only that their 
evidence establishes the impermissibility of mandatory retirement before 
age 70, and seek no greater relief than was granted below. Brief for 
Appellees 76; Tr. of Oral Arg. 23-24.
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of the Foreign Service corps. See ante, at 97. The Court 
finds that mandatory retirement at age 60 is rationally related 
to this objective in two ways. In the Court’s view, the 
physical and psychological difficulties that Foreign Service 
personnel face as a result of frequent overseas assignments 
impair their performance at an earlier age than most persons 
including, it seems, civil servants exposed to much the same 
conditions. Hence, the majority concludes, Congress could 
reasonably have determined that 60-year-olds would lack the 
vitality necessary to perform their jobs competently. The 
Court also finds that the early retirement age creates “room 
at the top,” thereby ensuring a predictable supply of promo-
tion opportunities for younger employees. Such opportuni-
ties, it is said, are necessary to “spur morale and stimulate 
superior performance in the ranks.” Ante, at 98. A fair 
reading of the record before us, however, reveals no substantial 
relationship between the mandatory retirement system and 
the articulated objective of the statutory scheme.

A
In my judgment, appellees have successfully challenged the 

Government’s central premise that the pressures of transient 
Foreign Service life diminish the capacity of older employees 
to perform their jobs. There is nothing inherent in any of 
the positions that appellees hold to indicate that early retire-
ment is necessary to ensure excellence. Foreign Service 
officers in the State Department engage in economic and 
political research, visa or other consular work, negotiations 
with representatives of foreign governments, personnel recruit-
ment and management, and other administrative functions. 
See United States Dept, of State and International Communi-
cation Agency, Foreign Service Officer Careers 4-8 (1978). 
Officers in the International Communication Agency lecture 
and perform cultural and other informational duties, as well 
as administrative and personnel management functions. Id., 
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at 8-10. The Agency for International Development (AID) 
employs economists, financial analysts, staff attorneys, audi-
tors, and accountants in providing economic and technical 
assistance to other countries. U. S. Civil Service Comm’n, 
Federal Jobs Overseas 10-11 (1975). The mandatory retire-
ment provisions in addition cover Foreign Service staff per-
sonnel who perform technical, administrative, clerical, or cus-
todial work. See H. R. Rep. No. 2104, 86th Cong., 2d Sess., 
15 (I960).4

That older workers could effectively perform such Foreign 
Service jobs is also suggested by the lack of an early mandatory 
retirement provision for civil servants who spend much of 
their careers abroad doing work similar to that of Foreign 
Service personnel. Of the over 58,000 American civilians in 
Government positions overseas in 1976, only the 4,787 Foreign 
Service personnel faced mandatory retirement at age 60. 436 
F. Supp. 134, 136 (DC 1977). Moreover, discrete segments of 
this work force, such as the Agriculture Department’s Foreign 
Service, spend almost as much of their tenure overseas as do 
members of the State Department’s Foreign Service. Id., at 
137. The Court discounts these figures because it finds that 
the need for excellence in the Foreign Service may be more 
compelling than in the Civil Service. Ante, at 106. However, 
almost 40% of the Americans working overseas for Foreign 
Service agencies are civil servants who are not subject to forced 
retirement, and AID often has its work performed on a con-
tract basis by other agencies that do not have mandatory re-
tirement provisions. 436 F. Supp., at 136-137; see § 5, 92 
Stat. 191. Despite this broad experience with older workers in 

4 The jobs at issue in this case certainly involve nothing equivalent to 
the “stress functions” performed by the police officers in Massachusetts Bd. 
of Retirement v. Murgia, 427 U. S. 307, 311 (1976). The officers there 
were required, inter alia, to control prison and civil disorders, respond to 
emergencies and natural disasters, and apprehend criminal suspects. Id., 
at 310.
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analogous situations, the Government submitted no evidence 
that it has encountered age-related problems in connection 
with these or other civil servants aged 60 and over.

Appellees, on the other hand, introduced a substantial 
amount of medical testimony dispelling any adverse correla-
tion between job performance and advancing age, and offered 
to introduce more. For example, the former chief psychia-
trist for the Peace Corps stated flatly that “inability to per-
form work satisfactorily under stressful conditions in overseas 
cultures has no relationship to advancing age.” Affidavit of 
Dr. J. English 2. See also Affidavit of Dr. D. Kessler; 
Affidavit of T. Fox.5 Similarly, appellees have pointed to a 
variety of studies indicating that older workers may be more 
competent than younger ones in the types of jobs involved in 
this case. The House Report accompanying the recent 
amendments to the Age Discrimination in Employment Act, 
H. R. Rep. No. 95-527, pt. 1, p. 4 (1977), noted:

“Testimony to the committee cited the results of vari-
ous research findings which indicate that older workers 
were as good or better than their younger coworkers 
with regard to dependability, judgment, work quality, 
work volume, human relations, and absenteeism; and 
older workers were shown to have fewer accidents on the 
job. As Congressman Pepper stated before our commit-
tee: ‘The Labor Department’s finding that there is more 
variation in work ability within the same age group than 
between age groups justifies judging workers on com-
petency, not age.’ ” (Footnote omitted.)

5 In addition, a pulmonary specialist testified for appellees: 
“While some loss of pulmonary function occurs with age, such loss does 
not ordinarily advance to the pathological stage where it interferes with 
the ability to work and otherwise function. Certainly, such normal loss 
would not impair the ability of an individual to work effectively between 
the ages of sixty and seventy.” Affidavit of Dr. A. Munzer 2.
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The House Select Committee on Aging 34 also observed:
“Studies by the Department of Labor, the late Ross 
McFarland of the Harvard School of Public Health, the 
National Council on the Aging, and many other experts in 
the field indicate that older workers can produce a quality 
and quantity of work equal or superior to younger work-
ers, that they have as good, and usually better, attend-
ance records as younger workers, that they are as capable 
of learning new skills and adapting to changing circum-
stances when properly presented as younger workers, and 
that they are generally more satisfied with their jobs 
than younger workers.”

See also Report of the Secretary of Labor to the Congress 
Under Section 715 of the Civil Rights Act of 1964: Research 
Materials 86 (1965); Edelman & Siegler 27-31; Note, 88 Yale 
L. J., at 576-577, and sources cited therein.

The Court closes its eyes to appellees’ evidence against the 
mandatory retirement provision and excuses the Government 
from producing evidence in support of it because Congress 
determined that the nomadic life of Foreign Service personnel 
would take its toll by the age of 60. This determination, the 
Court concludes, rested on the “common-sense proposition that 
aging—almost by definition—inevitably wears us all down.” 
Ante, at 112.6 The issue, however, is not whether persons 

6 It may in fact be overstatement to refer to a “ [congressional deter-
mination” on this issue. The only express evidence that Congress predi-
cated early mandatory retirement on this theory came during the 1924 
debates on the Foreign Service Act, when one Congressman noted the 
hardships of the transient life and of service in the Tropics. 65 Cong. 
Rec. 7565. The focus of the debate, however, was on the need for better 
salaries and retirement provisions in order to attract qualified persons into 
the Service. And since modes of travel as well as conditions in the 
Tropics and elsewhere overseas obviously have changed considerably since 
1924, reliance on this legislative justification is misplaced. Cf. United 
States v. Carotene Products Co., 304 U. S. 144, 153 (1938).

When Congress extended the Foreign Service retirement system to staff
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between age 60 and 70 “wear down,” but whether they are 
competent Foreign Service personnel. Absent any concrete 
evidence in the record that they are less able, or indeed, any 
indication that Congress even considered such information 
when it enacted the statute, see n. 6, supra, the Court is 
remitted to unsubstantiated assumptions concerning the com-
petency of older workers for white-collar jobs.

With respect to sex discrimination, we have refused to 
accept 11 ‘overbroad’ generalizations” about the characteristics 
of a particular class as substantial support for a legislative 
classification. See Calif ano v. Goldfarb, 430 U. S. 199, 211 
(1977) (plurality opinion); Craig v. Boren, 429 U. S., at 198- 
199; Stanton v. Stanton, 421 U. S. 7 (1975); Frontiero v. 
Richardson, 411 U. S. 677 (1973). I believe the same rule 
should apply here. See supra, at 113-115. While age, unlike 
sex, is at some point likely to bear a relationship to ability, I 
would require a showing that a substantial relationship does 
in fact exist. Thus, to the extent that Congress in § 632 
viewed age as predictive of a decline in competence, this 
Court should not simply assume the correlation, but should 
inquire whether age is a sufficiently accurate predictor to 
justify the significant deprivations imposed by forced retire-
ment. See Craig v. Boren, supra, at 201-202.7 Since ap-

personnel, it cited the frequent adjustments that the jobs required. How-
ever, it did so in the context of recommending that staff personnel be able 
to enjoy the “advantages” of the retirement system, H. R. Rep. No. 2104, 
86th Cong., 2d Sess., 31 (1960), that is, that they be permitted to retire 
at an early age if they so desired. Thus, the 1960 legislative history 
nowhere reflects an assessment of the competence of these personnel to 
perform their jobs.

Given the staleness of the only express congressional “determination” 
before us, and Congress’ failure subsequently to focus on the issue, one 
may question the appropriateness of the extraordinary deference the 
Court here affords to congressional factfinding. See ante, at 109-112.

7 The Court implies that there is a “close fit” here because it appears 
“sensible that the Government would take steps to assure itself that not 
just some, but all, members of the Service have the capability of rendering
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pellees have adduced considerable evidence demonstrating the 
absence of any correlation, and the Government has presented 
no evidence to the contrary, the record simply does not sup-
port the Court’s result.

Not only is mandatory retirement an insufficiently accurate 
predictor of competence, it is also an unnecessary one. As 
the Foreign Service personnel system now operates, persons 
who do not measure up to Service standards are selected out, 
or terminated, after an annual review. Ante, at 99. Further, 
all Foreign Service employees are given biennial medical 
examinations, as well as special examinations when necessary, 
and are subject to medical selection out if they are not fit for 
duty. See Record 20. Under this scheme, then, the con-
tinued competence of appellants’ personnel is periodically 
assessed. With such individualized procedures already in 
effect, the Government cannot realistically claim that pro-
hibiting resort to age-based generalizations would jeopardize 
the quality of the Foreign Service. Cf. United States Dept, 
of Agriculture v. Murry, 413 U. S. 508, 518-519 (1973) 
(Marshall , J., concurring); Craig v. Boren, supra, at 199.

B
The other ground on which the Court upholds mandatory 

retirement is its function of
“stimulating the highest performance in the ranks of the 
Foreign Service by assuring that opportunities for pro-
motion would be available despite limits on the number 
of personnel classes and on the number of positions in the

superior performance and satisfying all of the conditions of the Service.” 
Ante, at 107. Significantly, however, the majority adverts to no evidence, 
suggesting that Congress intended mandatory retirement to serve that ob-
jective. In any event, as the Court concedes, ante, at 108, the statute is 
both overinclusive and underinclusive with respect to this goal. And, as 
demonstrated infra, this page, the Government has available other more 
precise means to assure professional competence and physical ability.
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Service. Aiming at superior achievement can hardly be 
characterized as illegitimate, and it is equally untenable 
to suggest that providing promotion opportunities through 
the selection-out process and through early retirement 
does not play an acceptable role in the process.” Ante, 
at 101.

This justification, it seems to me, would legitimate any retire-
ment system in which there are a limited number of high- 
level positions. Indeed, the Court acknowledges as much 
when it deems the rationale equally applicable to Foreign 
Service staff personnel, who were not designated by Congress 
as an elite cadre but who are nonetheless subject to the 
mandatory retirement provisions. Ante, at 99-100, n. 15. 
The fundamental flaw in this analysis is that the Court ends 
rather than begins its inquiry by articulating the legislative 
goal of a competent Foreign Service. See Trimble n . Gordon, 
430 U. S. 762, 769 (1977). The question that the majority 
fails to pursue is whether, on balance, mandatory retirement at 
60 substantially furthers this goal.

The answer is not readily apparent, for even if mandatory 
retirement does ensure promotional opportunities for younger 
employees, it also deprives the Service of the talents of per-
sons who it has admitted are, at least at the time of their 
retirement, “its best officers.” S. Doc. No. 14, 90th Cong., 1st 
Sess., 118 (1967). In the absence of any evidence that employ-
ees aged 60 and over are less able, or that forced retirement 
does in fact boost productivity by enhancing recruitment and 
promotional opportunities, this proffered justification does not 
withstand analysis.

Moreover, appellees note that most Foreign Service officers, 
prompted by the generous pension benefits offered by the 
Service, retire well before the age of 60. See Record 20. 
The experience of the Civil Service and private employers 
suggests that this pattern would not change significantly were 
the mandatory retirement age raised. See U. S. Civil Service 
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Comm’n, Federal Fringe Benefit Facts 16-17, 22 (1977); Re-
tirement Age Policies: Hearing before the House Select Com-
mittee on Aging, 95th Cong., 1st Sess., pt. 1, p. 30 (1977).8 
Thus, it cannot be assumed that, absent § 632, many Foreign 
Service personnel would stay on to “clog the promotional 
stream” for younger persons, particularly since those who re-
main would still be subject to selection out for health reasons, 
poor performance, or nonpromotion.

IV
I do not disagree, of course, that Congress could legiti-

mately take “great pains to assure the high quality of those 
occupying positions critical to the conduct of our foreign 
relations in the post-war world.” Ante, at 101. Nor do I con-
tend that this Court should substitute its judgment for that 
of the Congress or the Foreign Service on the appropriate re-
tirement system for Foreign Service personnel. I submit, 
however, that it is the function of this Court to assess con-
stitutional challenges to that system on the record before us. 
Appellees presented substantial evidence that the mandatory 
retirement provision has not accomplished the purposes for 
which it was designed. The Government failed to establish 
otherwise. Where individuals’ livelihood, self-esteem, and 
dignity are so critically affected, I do not believe the Govern-
ment should be relieved of that responsibility.

Accordingly, I dissent.

8 In fact, the Chairman of the Civil Service Commission testified 
recently:

“Insofar as the general Federal work force is concerned, the removal of 
the mandatory age 70 provision should have little effect on recruiting 
younger people. Our experience in recent years has been one of high 
turnover at the senior levels due to early retirement.” H. R. Rep. No. 
95-527, pt. 1, p. 3 (1977).
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Syllabus

MILLER, DIRECTOR, DEPARTMENT OF CHILDREN 
AND FAMILY SERVICES OF ILLINOIS, et  al . v .

YOUAKIM et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT

No. 77-742. Argued October 30, 1978—Decided February 22, 1979

In administaring its Aid to Families with Dependent Children-Foster Care 
program (AFDC-FC), Illinois distinguishes between children who reside 
with relatives and those who do not. Children placed in unrelated 
foster homes qualify for the AFDC-FC program, which provides greater 
monthly payments than the basic AFDC program. But children who 
are placed in relatives’ homes may participate only in the basic AFDC 
program, because the State defines the term “foster family home” as a 
facility for children unrelated to the operator. Section 408 (a) of the 
Social Security Act establishes certain conditions of AFDC-FC eligi-
bility, among which is the requirement that the child be placed in “a 
foster family home.” This term is defined in § 408 as “a foster family 
home for children which is licensed by the State in which it is situated 
or has been approved ... as meeting the standards established for 
such licensing.” The Department of Health, Education, and Welfare 
(HEW) has interpreted the federal statute to require that States 
provide AFDC-FC benefits “regardless of whether the . . . foster family 
home in which a child is placed is operated by a relative.” Appellees 
are four foster children who were removed from their mother’s home 
following a judicial determination of neglect, and their older sister and 
her husband. Two of these children were placed by the State in the 
home of their sister and her husband, which was approved as meeting 
the licensing standards for unrelated foster family homes. Illinois never-
theless refused to make AFDC-FC payments on behalf of the children 
because they were related to their foster parents. Appellees then 
brought this action challenging the validity of Illinois’ distinction be-
tween related and unrelated foster parents. The Court of Appeals, 
affirming the District Court’s judgment for appellees, struck down the 
Illinois statute. Held: The AFDC-FC program encompasses foster chil-
dren who, pursuant to a judicial determination of neglect, have been 
placed in related homes that meet a State’s licensing requirements for 
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unrelated foster homes. Accordingly, Illinois may not exclude from its 
AFDC-FC program children who reside with relatives. Pp. 133-146.

(a) Both the language and legislative history of § 408 show that the 
AFDC-FC program was designed to meet the particular needs of all 
eligible neglected children, whether they are placed with related or 
unrelated foster parents. Distinguishing among equally neglected chil-
dren based on their relationship to their foster parents would conflict 
with Congress’ overriding goal of providing the best available care for 
all dependent children removed from their homes pursuant to a judicial 
determination of neglect. Pp. 134-143.

(b) Interpretations by HEW, the agency charged with administering 
the AFDC-FC program, are entitled to considerable deference. Pp. 
143-144.

562 F. 2d 483, affirmed.

Marsh al l , J., delivered the opinion of the Court, in which all other 
Members joined except Steve ns , J., who took no part in the consideration 
or decision of the case.

Paul J. Bargiel, Assistant Attorney General of Illinois, 
argued the cause for appellants. With him on the briefs were 
William J. Scott, Attorney General, and Imelda R. Terrazino, 
Assistant Attorney General.

Robert E. Lehrer argued the cause for appellees. With him 
on the brief were Patrick A. Keenan, Robert P. Bums, and 
James D. Weill*

Mr . Justice  Marshall  delivered the opinion of the Court.
At issue in this appeal is whether Illinois may exclude from 

its Aid to Families with Dependent Children-Foster Care pro-
gram children who reside with relatives.

The Aid to Families with Dependent Children-Foster Care 
program (AFDC-FC) authorizes federal financial subsidies 

*Briefs of amici curiae urging affirmance were filed by Solicitor General 
McCree for the United States; and by Michael B. Trister and Marian 
Wright Edelman for the American Orthopsychiatric Assn, et al.
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for the care and support of children removed from their homes 
and made wards of the State pursuant to a judicial determina-
tion that the children’s homes were not conducive to their 
welfare. §§408 (a)(1), (2) of the Social Security Act of 
1935 (Act), as amended, 42 U. S. C. §§ 608 (a)(1), (2).1 To

1 Section 408 of the Act, 42 U. S. C. § 608, sets forth the provisions 
governing the Foster Care program:
“Payment to States for foster home care of dependent children; definitions 

“Effective for the period beginning May 1, 1961—
“(a) the term 'dependent child’ shall, notwithstanding section 606 (a) 

of this title, also include a child (1) who would meet the requirements of 
such section 606 (a) or of section 607 of this title except for his removal 
after April 30, 1961, from the home of a relative (specified in such sec-
tion 606 (a)) as a result of a judicial determination to the effect that 
continuation therein would be contrary to the welfare of such child, 
(2) whose placement and care are the responsibility of (A) the State or 
local agency administering the State plan approved under section 602 of 
this title . . . , (3) who has been placed in a foster family home or child-
care institution as a result of such determination, and (4) who (A) received 
aid under such State plan in or for the month in which court proceedings 
leading to such determination were initiated, or (B) (i) would have received 
such aid in or for such month if application had been made therefor, or 
(ii) in the case of a child who had been living with a relative specified 
in section 606 (a) of this title within 6 months prior to the month in which 
such proceedings were initiated, would have received such aid in or for 
such month if in such month he had been living with (and removed from 
the home of) such a relative and application had been made therefor;

“(b) the term 'aid to families with dependent children’ shall, notwith-
standing section 606 (b) of this title, include also foster care in behalf of 
a child described in paragraph (a) of this section—

“(1) in the foster family home of any individual, whether the payment 
therefor is made to such individual or to a public or nonprofit private 
child-placement or child-care agency, or

“(2) in a child-care institution, whether the payment therefor is made 
to such institution or to a public or nonprofit private child-placement or 
child-care agency ....

“(c) the number of individuals counted under clause (A) of section 603 
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qualify for Foster Care assistance, these children must be 
placed in a “foster family home or child-care institution.” 
§408 (a)(3), 42 U. S. C. § 608 (a)(3).2 The basic AFDC 
program, already in existence when the Foster Care program 
was enacted in 1961, provides aid to eligible children who live 
with a parent or with a relative specified in § 406 (a) of the 
Act.3 In administering these programs, Illinois distinguishes 

(a)(1) of this title for any month shall include individuals . . . with 
respect to whom expenditures were made in such month ....

“but only with respect to a State whose State plan approved under sec-
tion 602 of this title—

“(e) includes aid for any child described in paragraph (a) of this 
section, and

“(f) includes provision for (1) development of a plan for each such 
child (including periodic review of the necessity for the child’s being in a 
foster family home or child-care institution) to assure that he receives 
proper care and that services are provided which are designed to improve 
the conditions in the home from which he was removed or to otherwise 
make possible his being placed in the home of a relative specified in 
section 606 (a) of this title ....
“For purposes of this section, the term ‘foster family home’ means a foster 
family home for children which is licensed by the State in which it is 
situated or has been approved, by the agency of such State responsible 
for licensing homes of this type, as meeting the standards established for 
such licensing; and the term ‘child-care institution’ means a nonprofit pri-
vate child-care institution which is licensed by the State in which it is 
situated or has been approved, by the agency of such State responsible for 
licensing or approval of institutions of this type, as meeting the standards 
established for such licensing.”

2 The eligibility requirements of the AFDC-FC program are contained 
in the statutory definition of “dependent child,” §408 (a). See n. 1, 
supra.

3 The eligibility criteria for the basic AFDC program are set forth in its 
statutory definition of “dependent child,” § 406 (a) of the Act, 42 U. S. C. 
§606 (a):

“When used in this part—
“(a) The term ‘dependent child’ means a needy child (1) who has been 
deprived of parental support or care by reason of the death, continued 
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between related and unrelated foster parents. Children 
placed in unrelated foster homes may participate in the 
AFDC-FC program. But those who are placed in the homes 
of relatives listed in § 406 (a), and who are entitled to basic 
AFDC benefits, cannot receive AFDC-FC assistance because 
the State defines the term “foster family home” as a facility 
for children unrelated to the operator.4 Foster children living 
with relatives may participate only in Illinois’ basic AFDC 
program, which provides lower monthly payments than the 
Foster Care program.5 The specific question presented here 
is whether Illinois has correctly interpreted the federal stand-
ards for AFDC-FC eligibility set forth in § 408 (a) of the 
Act to exclude children who, because of placement with re-
lated rather than unrelated foster parents, qualify for assist-
ance under the basic AFDC program.

I
Appellees are four foster children, their older sister (Linda 

Youakim), and her husband (Marcel Youakim). In 1969, 
Illinois removed the children from their mother’s home and 
made them wards of the State following a judicial determina-

absence from the home, or physical or mental incapacity of a parent, and 
who is living with his father, mother, grandfather, grandmother, brother, 
sister, stepfather, stepmother, stepbrother, stepsister, uncle, aunt, first 
cousin, nephew, or niece, in a place of residence maintained by one or more 
of such relatives as his or their own home, and (2) who is (A) under 
the age of eighteen, or (B) under the age of twenty-one and (as deter-
mined by the State in accordance with standards prescribed by the Secre-
tary) a student regularly attending a school, college, or university, or 
regularly attending a course of vocational or technical training designed to 
fit him for gainful employment.”

4 Ill. Ann. Stat., ch. 23, § 2212.17 (Supp. 1978). See infra, at 130-131.
5 Illinois, like most other States, has consistently authorized substantially 

greater AFDC-FC payments than basic AFDC benefits. See 25 Soc. Sec. 
BuU., No. 2, Tables 10, 14, pp. 28, 30 (Feb. 1962); U. S. Dept, of HEW, 
Public Assistance Statistics: April 1977, Tables A, B, 4, 6, 7 (Sept. 1977); 
infra, at 130, 131.
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tion of neglect. The Department of Children and Family 
Services (Department), which became responsible for the chil-
dren,6 placed them in unrelated foster care facilities until 1972. 
During this period, they each received full AFDC-FC benefits 
of $105 a month. In 1972, the Department decided to place 
two of the children with the Youakims, who were under no 
legal obligation to accept or support them.7 The Department 
investigated the Youakim home and approved it as meeting 
the licensing standards established for unrelated foster family 
homes, as required by state law.8 Despite this approval, the 
State refused to make Foster Care payments on behalf of 
the children because they were related to Linda Youakim.

The exclusion of foster children living with related care-
takers from Illinois’ AFDC-FC program reflects the State’s 
view that the home of a relative covered under basic AFDC 
is not a “foster family home” within the meaning of § 408 
(a)(3), the federal AFDC-FC eligibility provision at issue 
here. Interpreting that provision, Illinois defines a “foster 
family home” as

“a facility for child care in residences of families who 
receive no more than 8 children unrelated to them . . . 
for the purpose of providing family care and training for 

6 See Ill. Rev. Stat., ch. 37, § 705-7 (1) (f) (1975); Ill. Ann. Stat, ch. 23, 
§5005 (Supp. 1978), as amended, Pub. Act 80-1124, 1977 Ill. Laws 3367; 
Pub. Act 80-1364, Ill. Legis. Serv. 713 (West 1978).

7 See Ill. Ann. Stat., ch. 23, § 10-2 (Supp. 1978).
8 Ch. 23, §§4-1.2 and 2217 (Supp. 1978); Illinois Department of Chil-

dren and Family Services, Child Welfare Manual 2.8.2 (1976) (hereinafter 
DCFS Welfare Manual). The DCFS Welfare Manual recently has been 
revised to conform to the decisions below.

The Agency documented its approval in two “Relative Home Placement 
Agreements” which were identical, both in form and in obligations im-
posed, to those used for unrelated foster care placements, except that the 
term “foster” was sometimes crossed out, two references were made to the 
familial relationship among appellees, and the usual promise of AFDC-FC 
benefits was deleted. See 431 F. Supp. 40, 43-44, and nn. 4, 5 (ND Ill. 
1976); App. 20-23.
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the children on a full-time basis. . . .” Ill. Ann. Stat., 
ch. 23, §2212.17 (Supp. 1978) (emphasis added).9

Homes that do not meet the definition may not be licensed,10 
and under state law, only licensed facilities are entitled to 
Foster Care payments.11

Although Illinois refused to make Foster Care payments, it 
did provide each child basic AFDC benefits of approximately 
$63 a month, substantially less than the applicable $105 
AFDC-FC rate.12 The Youakims, however, believed that 
these payments were insufficient to provide proper support, 
and declined to accept the other two children. These children 
remain in unrelated foster care facilities and continue to 
receive AFDC-FC benefits.

In 1973, the Youakims and the four foster children brought 
a class action under 42 U. S. C. § 1983 for themselves and 
persons similarly situated, challenging Illinois’ distinction 
between related and unrelated foster parents as violative of 
the Equal Protection Clause of the Fourteenth Amendment. 
A three-judge District Court certified the class, but granted 

9 Similarly, the phrase “facility for child care,” which is used to define 
“foster family home,” includes
“any person, group of persons, agency, association dr organization, whether 
established for gain or otherwise, who or which receives or arranges for 
care or placement of one or more children, unrelated to the operator of the 
facility . . . ” Ill. Ann. Stat., ch. 23, § 2212.05 (Supp. 1978) (emphasis 
added).

10 See §§2213-2215; DCFS Welfare Manual 2.8.2.
11 See Ill. Ann. Stat., ch. 23, § 5005 (Supp. 1978).
12 As an exception to this benefit differential, the State has authorized 

special supplemental payments, upon an adequate showing of need by 
related foster parents, to bring basic AFDC related foster care assistance 
up to $105 per month. Brief for Appellants 5; 374 F. Supp. 1204, 1200 
(ND Ill. 1974). Since September 1, 1974, the Youakims have received 
these need-based payments for their foster children. This Court pre-
viously held that receipt of the supplemental benefits does not render the 
case moot. Youakim v. Miller, 425 U. S. 231, 236 n. 2 (1976) (per 
curiam).
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summary judgment for the state officials on the constitutional 
claim. 374 F. Supp. 1204 (ND Ill. 1974).

While the direct appeal from the summary judgment was 
pending in this Court, the Department of Health, Education, 
and Welfare (HEW) issued a formal interpretation of the 
scope of the federal AFDC-FC program, providing in perti-
nent part:

“When a child has been removed from his home by judi-
cial determination and is placed in foster care under the 
various conditions specified in Section 408 of the Social 
Security Act and 45 CFR 233.110, the foster care rate of 
payment prevails regardless of whether or not the foster 
home is operated by a relative.” HEW Program Instruc-
tion APA-PI-75-9 (Oct. 25, 1974).

In light of this administrative interpretation, we vacated the 
judgment and directed the District Court to consider whether 
the Illinois foster care scheme is inconsistent with the Social 
Security Act and therefore invalid under the Supremacy 
Clause, U. S. Const., Art. VI, cl. 2. Youakim n . Miller, 425 
U. S. 231 (1976) (per curiam).

On remand, the District Court granted summary judgment 
for appellees, holding that the State’s denial of AFDQ-FC 
benefits and services to otherwise eligible foster children who 
live with relatives conflicts with §§ 401 and 408 of the Social 
Security Act. 431 F. Supp. 40, 45 (ND Ill. 1976).13 It found 
that under the “plain words” of § 408, dependent children 
adjudged to be wards of the State, removed from their homes, 
and placed in approved foster homes are entitled to AFDC-FC 
benefits, regardless of whether their foster parent is a relative. 
431 F. Supp., at 44 45. In so ruling, the court relied on 
HEW’s interpretive ruling and on the national policy em-

13 The District Court had pendent jurisdiction under 28 U. S. C. 
§ 1343 (3) to consider this statutory issue. See Youakim v. Miller, supra, 
at 236; Hagans n . Lavine, 415 U. S. 528 (1974).
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bodied in § 401 of the Act to “encouragfe] the care of depend-
ent children in their own homes or in the homes of relatives.” 
431 F. Supp., at 44. Since the State had approved the 
Youakim home as meeting the licensing standards for unre-
lated foster homes, the District Court concluded that the 
requirements of § 408 had been satisfied. 431 F. Supp., at 
43-44.

The Court of Appeals unanimously affirmed the judgment 
of the District Court. 562 F. 2d 483 (CA7 1977).14 It held 
that the statutory definition of “foster family home” in the 
last sentence of § 408 does not exclude relatives’ homes, and 
found no “implied legislative intent” to create such an exclu-
sion. 562 F. 2d, at 487; see id., at 486 n. 4. Accordingly, 
the Court of Appeals concluded that any home approved as 
meeting the State’s licensing standards is a “foster family 
home” within the meaning of § 408. 562 F. 2d, at 486, 490.

We noted probable jurisdiction, 434 U. S. 1060 (1978), and 
now affirm.

II
A participating State may not deny assistance to persons 

who meet eligibility standards defined in the Social Security 
Act unless Congress clearly has indicated that the stand-

14 It appears that every other court to consider the issue has also con-
cluded that dependent children who have been removed from their homes 
by judicial order and placed by a State in relatives’ homes are entitled to 
AFDC-FC benefits. See Jones n . Davis, Civ. No. 76-805 (Ore., Apr. 8, 
1977), appeal docketed, CA9, No. 77-2254; Alston n . Department of Health 
and Social Services, [1974-1976 Transfer Binder] CCH Poverty L. Rep. 
If 22,336 (Wis. Cir. Ct., Jan. 21, 1976); Thompson n . Department of Health 
and Social Services, [1974-1976 Transfer Binder] CCH Poverty L. Rep. 
If 22,303 (Wis. Cir. Ct., Jan. 9, 1976); Taylor v. Dumpson, 79 Mise. 2d 379, 
362 N. Y. S. 2d 888 (Sup. Ct. 1974), vacated as moot, 37 N. Y. 2d 765, 
337 N. E. 2d 600 (1975); Clampett v. Madigan, [1972-1974 Transfer 
Binder] CCH Poverty L. Rep. f 17,979 (SD, May 24, 1973); Jackson v. 
Ohio Dept, of Public Welfare, Civ. No. C72-182 (ND Ohio, Apr. 17, 
1972); Sockwell v. Maloney, 431 F. Supp. 1006, 1008, and n. 3 (Conn. 
1976) (dicta), aff’d, 554 F. 2d 1236 (CA2 1977) (per curiam).
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ards are permissive. See, e. g., Burns v. Alcala, 420 U. S. 
575, 580 (1975); Carleson v. Remillard, 406 U. S. 598 (1972) ; 
Townsend v. Swank, 404 U. S. 282, 286 (1971); King n . 
Smith, 392 U. S. 309 (1968). Congress has specified that 
programs, like AFDC-FC, which employ the term “dependent 
child” to define eligibility must be available for “all eligi-
ble individuals.” §402 (a) (10), 42 U. S. C. §602 (a) (10); 
see Quern v. Mandley, 436 U. S. 725, 740-743, and n. 18 
(1978). Section 408 (e) reinforces this general rule by re-
quiring States to provide Foster Care benefits to “any” child 
who satisfies the federal eligibility criteria of § 408 (a). Thus, 
if foster care in related homes is encompassed within § 408, 
Illinois may not deny AFDC-FC benefits when it places an 
eligible child in the care of a relative.

In arguing that related foster care does not fall within 
§ 408’s definition of “foster family home,” appellants submit 
that Congress enacted the Foster Care program solely for the 
benefit of children not otherwise eligible for categorical assist-
ance. We disagree. The purpose of the AFDC-FC pro-
gram was not simply to duplicate the AFDC program for a 
different class of beneficiaries. As the language and legisla-
tive history of § 408 demonstrate, the Foster Care program 
was designed to meet the particular needs of all eligible 
neglected children, whether they are placed with related or 
unrelated foster parents.

A
Section 408 (a), in defining “dependent child,” establishes 

four conditions of AFDC-FC eligibility. First, the child must 
have been removed from the home of a parent or other rela-
tive specified in § 406 (a), the basic AFDC eligibility provi-
sion, “as a result of a judicial determination to the effect that 
continuation therein would be contrary to the welfare of such 
child.” § 408 (a) (1), 42 U. S. C. § 608 (a) (1). Second, the 
State must remain responsible for the placement and care of 
the child. § 408 (a) (2), 42 U. S. C. § 608 (a)(2). Third, the 
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child must be placed in “a foster family home or child-care 
institution.” § 408 (a) (3), 42 U. S. C. § 608 (a) (3). Fourth, 
the child must have been eligible for categorical assistance 
under the State’s plan prior to initiation of the removal pro-
ceedings. § 408 (a)(4), 42 U. S. C. § 608 (a)(4).

The dispute in this case centers on the meaning of “foster 
family home” as used in the third eligibility requirement, 
§ 408 (a)(3) of the Act. The statute itself defines this phrase 
in sweeping language:

“[T]he term ‘foster family home’ means a foster family 
home for children which is licensed by the State in which 
it is situated or has been approved, by the agency of such 
State responsible for licensing homes of this type, as 
meeting the standards established for such licensing.” 
§ 408,42 U. S. C. § 608 (last sentence).

Congress manifestly did not limit the term to encompass only 
the homes of nonrelated caretakers. Rather, any home that 
a State approves as meeting its licensing standards falls within 
the ambit of this definitional provision. That Congress in-
tended no distinction between related and unrelated foster 
homes is further demonstrated by the AFDC-FC definition 
of “aid to families with dependent children,” which includes 
foster care for eligible children who live “in the foster family 
home of any individual” §408 (b)(1), 42 U. S. C. §608 
(b)(1) (emphasis added). Far from excluding related care-
takers, the statute uses the broadest possible language when 
it refers to the homes of foster parents.

Appellants concede that these provisions do not explicitly 
bar from the Foster Care program children living with related 
foster parents. Juris. Statement 11; Brief for Appellants 22; 
Reply Brief for Appellants 5; 562 F. 2d, at 486, and n. 4. 
Nevertheless, they infer from two isolated passages of § 408 
a congressional intent to except relatives’ homes from the 
definition of “foster family home.”
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Appellants first rely on the definition of dependent children 
in §§408 (a)(1) and (3). These provisions state in rele-
vant part:

“(a) the term ‘dependent child’ shall, notwithstanding 
section [406 (a)—the basic AFDC eligibility provision], 
also include a child (1) who would meet the requirements 
of such section [406 (a)] except for his removal . . . from 
the home of a relative (specified in such section [406 
(a)]) as a result of a judicial determination to the effect 
that continuation therein would be contrary to the wel-
fare of such child . .. , [and] (3) who has been placed in 
a foster family home.” (Emphasis added.)

Appellants construe the “notwithstanding” language of § 408 
(a)(1) in conjunction with §408 (a) (3) as creating a class 
of AFDC-FC beneficiaries distinct from the dependent chil-
dren covered under basic AFDC. In their view, “notwith-
standing § 406 (a)” means that the Foster Care definition of 
“dependent child” both suspends the basic AFDC requirement 
that the child reside with a parent or close relative, and pre-
cludes a foster child who meets that requirement from par-
ticipating in the AFDC-FC program. Under appellants’ con-
struction, §§ 408 (a)(1) and (3) would read: For the purpose 
of Foster Care aid, a “dependent child” shall only include a 
child who would meet the requirements of § 406 (a) except 
that he has been both removed from the home of a parent or 
relative specified in § 406 (a) and placed in a nonrelative’s 
home.

The difficulty with this strained interpretation is that § 408 
(a)(1) does not use the word “only.” It states that a depend-
ent child shall “also” include a child removed from the home 
of a parent or relative. Thus, there is no basis for construing 
language that unquestionably expands the scope of the term 
“dependent child” as implicitly contracting the definition to 
exclude a child who meets the eligibility criteria of § 406 (a). 
Because §408 (a)(1) does not have the preclusive meaning 
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urged by appellants, it cannot implicitly modify the phrase 
“foster family home” in § 408 (a) (3) to denote solely un-
related homes. We think it clear that neither §408 (a)(1) 
nor § 408 (a)(3) embodies a congressional intent to constrict 
the broad statutory definition of “foster family home.”

Appellants next maintain that interpreting AFDC-FC to 
encompass foster care by relatives would render meaningless 
another provision of the program. Section 408 (f)(1) of the 
Act obligates States to ensure that

“services are provided which are designed to improve the 
conditions in the home from which [the foster child] was 
removed or to otherwise make possible his being placed in 
the home of a relative specified in section [406(a)].” 
42 U. S. C. § 608 (f)(1) (emphasis added).

According to appellants, if related homes were “foster family 
homes,” it would be unnecessary to require States to make 
the home of a relative suitable for placement when the foster 
child already lives in a relative’s home.

By ignoring the critical word “or,” appellants misconstrue 
the import of this provision. To be sure, § 408 (f) expresses 
a preference for the return of children to their original home 
or their transfer to the care of a relative. Congress, however, 
expressed this preference in the alternative. When a child 
is placed in related foster care, the State obviously can satisfy 
§408 (f)(1) by working toward his ultimate return to the 
home from which he was removed, in this case the mother’s 
home. Thus, §408 (f)(1) is fully consonant with including 
in the AFDC-FC program foster children placed with 
relatives.

Had Congress intended to exclude related foster parents 
from the definition of “foster family home,” it presumably 
would have done so explicitly, just as it restricted the defini-
tion of “child-care institution.” 15 Instead, the statute plainly 

15 In contrast to the broad definition of “foster family home,” the term 
“child-care institution” is explicitly qualified to exempt private institutions 
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states that a foster family home is the home of any individual 
licensed or approved by the State as meeting its licensing 
requirements, and we are unpersuaded that the provisions 
on which appellants rely implicitly limit that expansive 
definition.

B
The legislative history and structure of the Act fortify our 

conclusion that the language of § 408 should be given its full 
scope. The Foster Care program was enacted in the aftermath 
of HEW’s declaration that States could no longer discontinue 
basic AFDC assistance due to unsuitable home conditions 
“while the child continues to reside in the home.” State Let-
ter No. 452, Bureau of Public Assistance, Social Security Ad-
ministration, Department of Health, Education, and Welfare 
(Jan. 17, 1961) (hereinafter Flemming Ruling). In directing 
States “either to improve the home conditions” or “make 
arrangements for the child elsewhere,” ibid., the Ruling 
prompted Congress to encourage state protection of neglected 
children.16 Accordingly, Congress designed a program care-
fully tailored to the needs of children whose “home environ-
ments . . . are clearly contrary to the[ir] best interests,” 17 
and it offered the States financial subsidies to implement the 
plan. Neither the legislative history nor the structure of 
the Act indicates that Congress intended to differentiate 
among neglected children based on their relationship to their 

operated for profit and public institutions. § 408, 42 U. S. C. § 608 (last 
sentence).

16 See S. Rep. No. 165, 87th Cong., 1st Sess., 6-7 (1961) (hereinafter 
S. Rep. No. 165); S. Rep. No. 1589, 87th Cong., 2d Sess., 12-13 (1962); 
Hearings on the Public Assistance Act of 1962 before the Senate Commit-
tee on Finance, 87th Cong., 2d Sess., 65 (1962) (memorandum from HEW 
Secretary Ribicoff to Sen. Byrd); Hearings on the Public Welfare Amend-
ments of 1962 before the House Committee on Ways and Means, 87th 
Cong., 2d Sess., 294-297, 305-307 (1962).

17 S. Rep. No. 165, pp. 6-7.
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foster parents. Indeed, such a distinction would conflict in 
several respects with the overriding goal of providing the best 
available care for all dependent children removed from their 
homes because they were neglected. See S. Rep. No. 165, 
p. 6; 107 Cong. Rec. 6388 (1961) (remarks of Sen. Byrd).

Although a fundamental purpose of the Foster Care pro-
gram was to facilitate removal of children from their homes, 
Congress also took steps to “safeguard” intact family units 
from unnecessary upheaval. See S. Rep. No. 165, p. 7; 107 
Cong. Rec. 6388 (1961) (remarks of Sen. Byrd).18 To ensure 
that children would be removed only from homes demonstra-
bly inimical to their welfare, Congress required participating 
States to obtain “a judicial determination . . . that continua-
tion in the home was contrary to the welfare of the child.” S. 
Rep. No. 165, p. 7; see 108 Cong. Rec. 12693 (1962) (remarks 
of Sen. Eugene McCarthy); § 408 (a)(1). Protecting the in-
tegrity of established family units by mandating judicial ap-
proval of a State’s decision to remove a child obviously is a 
goal that embraces all neglected children, regardless of who 
the ultimate caretaker may be. Yet under appellants’ con-
struction of § 408, the State would have no obligation to jus-
tify its removal of a dependent child if he w6re placed with 
relatives, since the child could not be eligible for Foster Care 
benefits. But the same child, placed in unrelated facilities, 
would be entitled under the Foster Care program to a judicial 

18 This precaution reflected Congress’ awareness of the events that had 
culminated in the Flemming Ruling. In the years preceding the Ruling, 
there was considerable concern that States were using suitability rules 
intrusively to impose various moral and social standards on parents of 
dependent children. See King v. Smith, 392 U. S. 309, 321-327 (1968). 
For example, by threatening to discontinue basic AFDC aid or to initiate 
neglect proceedings, States had coerced many welfare mothers into “volun-
tarily” placing their children with relatives, although a court might not 
have ordered removal had formal proceedings been initiated. See ibid.; 
W. Bell, Aid to Dependent Children 124—136 (1965).
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determination of neglect. The rights of allegedly abused chil-
dren and their guardians would thus depend on the happen-
stance of where they are placed, which is normally determined 
after a court has found removal necessary. We are reluctant 
to attribute such an anomalous intent to Congress, particularly 
in the absence of any indication that it meant to protect from 
unnecessary removal only those dependent children placed 
with strangers.

Congress was also concerned with assuring that States place 
neglected children in substitute homes determined appropriate 
for foster care. See S. Rep. No. 165, pp. 6-7. To deter indis-
criminate foster placements, Congress required that States 
establish licensing standards for every foster home, § 408 
(definition of “foster family home”), and supervise the 
placement of foster children. § 408 (a) (2); see 45 CFR 
§§ 220.19 (a), 233.110 (a)(2)(i) (1977). The legislative ma-
terials at no point suggest that Congress intended to subject 
some foster homes, but not others, to minimum standards of 
quality, as could result if § 408 excluded relatives’ homes from 
the definition of “foster family home.” Indeed, in authorizing 
an approval procedure as an alternative to actual licensing 
of “foster family homes,” 19 Congress evinced its understand-
ing that children placed in related foster homes are entitled 
to Foster Care benefits. At the time the AFDC-FC program 
was enacted in 1961, many States exempted relatives’ homes 
from the licensing requirements imposed on all other types 
of settings in which foster children could be placed.20 It is 

19 § 408, 42 U. S. C. § 608 (last sentence).
20 Colo. Rev. Stat. §§22-12-2, 22-12-3 (1953); Fla. Stat. §409.05 

(1961); Idaho Code §§39-1201, 39-1202 (1961); Ill. Rev. Stat., ch. 23, 
§§ 2304, 2310, 2314 (1961); Iowa Code Ann. §§ 2372, 237.3, 237.8 (1949); 
Md. Ann. Code, Art. 88A, §§20, 21 (1957); Mo. Ann. Stat. §210.211 
(1952 and Supp. 1961); Mont. Rev. Codes Ann. §§ 10-520, 10-521 (1957); 
N. H. Rev. Stat. Ann. §§ 170:1-170:3 (1964); Pa. Stat. Ann., Tit. 11, 
§§ 801, 802 (Purdon 1939 and Supp. 1964); R. I. Gen. Laws §§ 40-14-2, 
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therefore likely that Congress, by including an approval pro-
cedure, meant to encompass foster homes not subject to State 
licensing requirements, in particular, related foster homes.

The specific services offered by the AFDC-FC program fur-
ther indicate that Congress did not intend to distinguish 
between related and unrelated foster caretakers. Congress 
attached considerable significance to the unique needs and 
special problems of abused children who are removed from 
their homes by court order, distinguishing them as a class 
from other dependent children:

“The conditions which make it necessary to remove 
[neglected] children from unsuitable homes often result 
in needs for special psychiatric and medical care of the 
children. . . .

“These are the most underprivileged children and often 
have special problems. . . .” 108 Cong. Rec. 12692-12693 
(1962) (remarks of Sen. Eugene McCarthy).

Section 408 embodies Congress’ recognition of the peculiar 
status of neglected children in requiring that States contin-
ually supervise the care of these children, §408 (a)(2), de-
velop a plan tailored to the needs of each foster child “to 
assure that he receives proper care,” §408 (f)(1), and pe-
riodically review both the necessity of retaining the child in 
foster care and the appropriateness of the care being pro-
vided. See ibid.; 45 CFR §§ 220.19 (b), (c), 233.110 (a)(2) 
(ii) (1977). Additionally, the States must work to improve 
the conditions in the foster child’s original home or to transfer 
him to a relative when feasible, §408 (f)(1); see supra, at 
137. This procedure comports with Congress’ preference 
for care of dependent children by relatives, a policy underly-
ing the categorical assistance program since its inception in 

40-14-11 (1956); Vt. Stat. Ann., Tit. 33, §§501, 502 (1959); Wis, Stat. 
§48.62 (1957).
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1935. See S. Rep. No. 628, 74th Cong., 1st Sess., 16-17 
(1935); H. R. Rep. No. 615, 74th Cong., 1st Sess., 10-12 
(1935); Burns n . Alcala, 420 U. S., at 581-582; §401, as 
amended, 42 U. S. C. § 601, supra, at 132-133. We do not 
believe that Congress, when it extended assistance to foster 
children, meant to depart from this fundamental principle.21 
Congress envisioned a remedial environment to correct the 
enduring effects of past neglect and abuse. There is nothing 
to indicate that it intended to discriminate between potential 
beneficiaries, equally in need of the program, on the basis of 
their relationship to their foster parents.

That Congress had no such intent is also evidenced by the 
1967 amendments to the Act, which increased the federal match-

21 Despite the broad language of § 408 and the clear legislative goals 
behind the AFDC-FC program, appellants maintain that as a policy mat-
ter, relatives’ homes should not constitute “foster family homes.” They 
contend that permitting AFDC-FC assistance for foster children who live 
with relatives would create a “financial incentive” for relatives to refrain 
from caring for needy children until the children are removed from their 
homes by court order. Brief for Appellants 26. Even if this were true, 
“issue [s] of legislative policy . . . [are] better addressed to the wisdom of 
Congress than to the judgment of this Court.” Marquette Nat. Bank 
v. First of Omaha Service Corp., 439 U. S. 299, 319 (1978). Further-
more, we view the inclusion of related foster homes in § 408 as fully 
consistent with Congress’ determination that homes of parents and rela-
tives provide the most suitable environment for children. Congress evi-
dently believed that encouraging relatives to care for these “most under-
privileged children,” 108 Cong. Rec. 12693 (1962) (remarks of Sen. 
Eugene McCarthy), whatever the cost, was worth the price. Indeed, if 
the State’s interpretation of the statute were correct, relatives would have 
an incentive to refuse to accept foster children altogether. Concerned 
relatives might subordinate their interests in supervising the well-being of 
youngsters they love to ensure that these children receive the greater cash 
benefits and services available only to foster children placed in unrelated 
homes. Similarly, the availability of significantly more financial assistance 
under AFDC-FC might motivate child-placement authorities to refrain 
from placing foster children with relatives even when these homes are best 
suited to the needs of the child.
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ing payments for AFDC-FC to exceed the federal share of basic 
AFDC payments.22 The increase reflects Congress’ recogni-
tion that state-supervised care and programs designed to 
meet the special needs of neglected children cost more than 
basic AFDC care.23 The legislative history of the amendment 
reveals no basis for distinguishing between related and unre-
lated foster homes.24 Rather, it discloses a generalized con-
cern for the plight of all dependent children who should be 
sheltered from their current home environments but are forced 
to remain in such homes because of the States’ inability to 
finance substitute care. S. Rep. No. 744, pp. 163-165; H. R. 
Rep. No. 544, pp. 100-101. Significantly, the Committee Re-
ports suggest that increasing federal matching payments would 
encourage relatives “not legally responsible for support” to 
undertake the care of foster children “in order to obtain the 
best possible environment for the child.” S. Rep. No. 744, 
p. 164; H. R. Rep. No. 544, p. 101. The amendments are 
therefore described, without qualification, as providing “more 
favorable Federal matching ... for foster care for children 
removed from an unsuitable home by court order.” S. Rep. 
No. 744, p. 4; H. R. Rep. No. 544, p. 4.

C
Our interpretation of the statute and its legislative history 

is buttressed by HEW Program Instruction APA-PI-75-9, 

22 Social Security Amendments of 1967, Pub. L. 90-248, §205 (b), 81 
Stat. 892, § 403 (a) (1) (B) of the Social Security Act, as amended, 42 
U. S. C. §603 (a)(1)(B); see S. Rep. No. 744, 90th Cong., 1st Sess., 
286 (1967) (hereinafter S. Rep. No. 744). These amendments also re-
quire all States that participate in the basic AFDC program to establish 
a Foster Care program. 81 Stat. 892, adding § 402 (a) (20) of the Act, 42 
U. S. C. §602 (a) (20).

23 See S. Rep. No. 744, pp. 163-164; H. R. Rep. No. 544, 90th Cong., 
1st Sess., 100-101 (1967) (hereinafter H. R. Rep. No. 544).

24 Nor does the Illinois system indicate why such a distinction should be 
made. Since a related foster parent is subject to the same state-imposed 
responsibilities as a nonrelated foster parent, their costs must be equivalent.
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which requires States to provide AFDC-FC benefits “regard-
less of whether the . . . foster family home in which a child is 
placed is operated by a relative.” In reaching this conclusion, 
the Department of Health, Education, and Welfare reasoned:

“A non-legally liable relative has no financial responsi-
bility towards the child placed with him and the income 
and resources of such a relative are not factors in deter-
mining entitlement to a foster care payment. It must 
be noted, too, that the 1967 amendments to the Social 
Security Act liberalized Federal financial participation in 
the cost of foster care, recognizing foster family care is 
more costly than care in the child’s own home.” HEW 
Program Instruction APA-PI-75-9.

We noted in vacating the original three-judge District 
Court decision in this case that “[t]he interpretation of a 
statute by an agency charged with its enforcement is a sub-
stantial factor to be considered in construing the statute.” 
Youakim v. Miller, 425 U. S., at 235-236, citing New York 
Dept, of Social Services v. Dublino, 413 U. S. 405, 421 (1973); 
Columbia Broadcasting System, Inc. v. Democratic National 
Committee, 412 U. S. 94, 121 (1973); Investment Co. Insti-
tute v. Camp, 401 U. S. 617, 626-627 (1971). Administrative 
interpretations are especially persuasive where, as here, the 
agency participated in developing the provision. Adams v. 
United States, 319 U. S. 312, 314-315 (1943); United States v. 
American Trucking Assns., 310 U. S. 534, 549 (1940). HEW’s 
Program Instruction is fully supported by the statute, its leg-
islative history, and the common-sense observation that all 
dependent foster children are similarly in need of the pro-
tections and monetary benefits afforded by the AFDC-FC 
program.25

25 Relying on General Electric Co. v. Gilbert, 429 U. S. 125, 142-143 
(1976), appellants maintain that the Program Instruction conflicts with an 
earlier HEW pronouncement and therefore deserves little weight. They 
refer to an inconsistent interpretation of § 408 sent to Illinois authorities
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III
We think it clear that Congress designed the AFDC-FC 

program to include foster children placed with relatives. The 
overriding purpose of § 408 was to assure that the most appro-
priate substitute care be given to those dependent children so 
mistreated that a court has ordered them removed from their 
homes. The need for additional AFDC-FC resources—both 
monetary and service related—to provide a proper remedial 
environment for such foster children arises from the status of 
the child as a subject of prior neglect, not from the status of 
the foster parent.26 Appellants attribute to Congress an 
intent to differentiate among children who are equally ne-
glected and abused, based on a living arrangement bearing no 
relationship to the special needs that the AFDQ-FC program 
was created to meet. Absent clear support in the statutory 
language or legislative history, we decline to make such an 
unreasonable attribution.

in 1971 by a regional HEW official, which stated that foster children 
placed in related homes are not eligible for Foster Care benefits under the 
federal program. However, this correspondence was not approved by 
HEW’s General Counsel or by any departmental official in the national 
office. See letter from HEW’s Assistant General Counsel to Illinois Special 
Assistant Attorney General Richard Ryan (Dec. 22, 1976), App. to Brief 
for United States as Amicus Curiae la. Since the letter did not reflect 
an official position, we take the Program Instruction to be the agency’s 
first and only national interpretation concerning § 408’s coverage of foster 
care by relatives. Appellants’ reliance on General Electric Co. v. Gilbert, 
supra, is therefore misplaced, and we are bound by the “principle that the 
construction of a statute by those charged with its execution should be 
followed unless there are compelling indications that it is wrong.” Red 
Lion Broadcasting Co. v. FCC, 395 U. S. 367, 381 (1969) (footnote 
omitted); see Board of Governors of the Federal Reserve System v. First 
Lincolnwood Corp., 439 U. S. 234, 251 (1978); Zemel n . Rusk, 381 U. S. 
1, 11-12 (1965); Udall n . Tallman, 380 U. S. 1, 16-18 (1965).

26 Illinois recognizes as much by providing special grants to some foster 
children placed with relatives which are not available to other basic AFDC 
recipients. See n. 12, supra.
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Accordingly, we hold that the AFDC-FC program encom-
passes foster children who, pursuant to a judicial determina-
tion of neglect, have been placed in related homes that meet 
a State’s licensing requirements for foster homes.

The judgment below is
Affirmed.

Mr . Justic e Stevens  took no part in the consideration or 
decision of this case.
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MONTANA et  al . v. UNITED STATES

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MONTANA

No. 77-1134. Argued December 4, 1978—Decided February 22, 1979

Montana levies a 1% gross receipts tax upon contractors of public, but 
not private, construction projects. A public contractor may credit 
against the gross receipts tax its payments of personal property, cor-
porate income, and individual income taxes. Any remaining gross 
receipts tax liability is customarily passed on in the form of increased 
construction costs to the governmental unit financing the project. In 
1971, the contractor on a federal project in Montana brought a suit in 
state court contending that the gross receipts tax unconstitutionally 
discriminated against the Government and the companies with which it 
dealt. The litigation was directed and financed by the United States. 
Less than a month later, the Government brought this action in the 
Federal District Court challenging the constitutionality of the tax. By 
stipulation, the case was continued pending resolution of the state-court 
litigation, which concluded in a decision by the Montana Supreme Court 
upholding the tax. Kiewit I. The court found the distinction between 
public and private contractors consistent with the mandates of the 
Supremacy and Equal Protection Clauses. At the Solicitor General’s 
direction, the contractor abandoned its request for review by this Court. 
The contractor then instituted a second state-court action regarding 
certain tax payments different from those in Kiewit I. The Montana 
Supreme Court, finding the second claim essentially no different from 
the first, invoked the doctrines of collateral estoppel and res judicata to 
affirm the dismissal of the complaint. Kiewit II. Thereafter the Dis-
trict Court heard the instant case on the merits, and concluded that the 
United States was not bound by Kiewit I and that the tax violated the 
Supremacy Clause. Held: The United States is collaterally estopped 
from challenging the prior judgment of the Montana Supreme Court. 
Pp. 153-164.

(a) The interests underlying the related doctrines of collateral estop-
pel and res judicata—that a “right, question or fact distinctly put in 
issue and directly determined by a court of competent jurisdiction . . . 
cannot be disputed in a subsequent suit between the same parties or 
their privies . . . ,” Southern Pacific R. Co. v. United States, 168 U. S. 
1, 48-49—are similarly implicated when nonparties assume control over 
litigation in which they have a direct financial or proprietary interest
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and then seek to redetermine issues previously resolved. Here it is 
undisputed that the United States exercised sufficient control over the 
Kiewit 1 litigation to actuate principles of collateral estoppel. Pp. 
153-155.

(b) The precise constitutional claim advanced by the United States 
in this litigation was presented and resolved against the Government in 
Kiewit I. Pp. 156-158.

(c) The factual and legal context in which the issues of this case 
arise has not materially changed since Kiewit I, and thus the normal 
rules of preclusion should operate to relieve the parties of “redundant 
litigation [over] the identical question of the statute’s application to the 
taxpayer’s status.” Tait v. Western Maryland R. Co., 289 U. S. 620, 
624. Commissioner v. Sunnen, 333 U. S. 591, distinguished. Pp. 158-162.

(d) Though preclusion may be inappropriate when issues of law arise 
in successive actions involving unrelated subject matter, that exception 
is inapposite here since the Government’s “demands” are closely aligned 
in time and subject to those in Kiewit I. Nor is this a case where a 
party has been compelled to accept a state court’s determination of 
issues essential to the resolution of federal questions. Rather the 
Government, “freely and without reservation submitte[d] [its] federal 
claims for decision by the state courts . . . and ha[d] them decided 
there.  . . .” England n . Medical Examiners, 375 U. S. 411, 419. Since 
the Government has not alleged unfairness or inadequacy in the state 
procedures to which it voluntarily submitted, it is estopped from reliti-
gating issues previously adjudicated. Pp. 162-164.

*

437 F. Supp. 354, reversed.

Marsha ll , J., delivered the opinion of the Court, in which Burger , 
C. J., and Bre nnan , Ste wart , Bla ckm un , Powe ll , Rehn quist , and 
Ste vens , JJ., joined. Rehnqui st , J., filed a concurring statement, post, 
p. 164. Whit e , J., filed a dissenting opinion, post, p. 164.

Robert A. Poore, Special Assistant Attorney General of 
Montana, argued the cause for appellants. With him on the 
brief were Terry B. Cosgrove, Special Assistant Attorney Gen-
eral, and Robert W. Corcoran.

Stuart A. Smith argued the cause for the United States. 
With him on the brief were Solicitor General McCree, Assist-
ant Attorney General Ferguson, and David English Carmack*

*Briefs of amici curiae urging reversal were filed by Louis J. Lefkowitz,
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Mr . Justice  Marsh all  delivered the opinion of the Court.
The State of Montana imposes a one percent gross receipts 

tax upon contractors of public, but not private, construction
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projects. Mont. Rev. Codes Ann. § 84—3505 (Supp. 1977) J 
A public contractor may credit against the gross receipts tax 
its payments of personal property, corporate income, and 
individual income taxes.2 Any remaining gross receipts lia-
bility is customarily passed on in the form of increased 
construction costs to the governmental unit financing the 
project.3 At issue in this appeal is whether a prior judgment 
by the Montana Supreme Court upholding the tax precludes 
the United States from contesting its constitutionality and if 

1 Section 84-3505 (5), Mont. Rev. Codes Ann. (Supp. 1977), provides 
in part:
“each public contractor shall pay to the state an additional license fee in 
a sum equal to one per cent (1%) of the gross receipts from public 
contracts during the income year for which the license is issued . . .
The Act defines public contractors to include:

“(1) ... any person who submits a proposal to or enters into a contract 
for performing all public construction work in the state with the federal 
government, state of Montana, or with any board, commission, or depart-
ment thereof or with any board of county commissioners or with any city 
or town council ... or with any other public board, body, commission, or 
agency authorized to let or award contracts for any public work when the 
contract cost, value, or price thereof exceeds the sum of $1,000.

“(2) . . . subcontractors undertaking to perform the work covered by the 
original contract or any part thereof, the contract cost, value, or price of 
which exceeds the sum of $1,000.” § 84-3501 (Supp. 1977).
Gross receipts encompass:
“all receipts from sources within the state, whether in the form of 
money, credits, or other valuable consideration, received from, engaging in, 
or conducting a business, without deduction on account of the cost of the 
property sold, the cost of the materials used, labor or service cost, interest 
paid, taxes, losses, or any other expense whatsoever. However, 'gross 
receipts’ shall not include cash discounts allowed and taken on sales and 
sales refunds, either in cash or by credit, uncollectible accounts written off 
from time to time, or payments received in final liquidation of accounts 
included in the gross receipts of any previous return made by the person.” 
§84-3501 (3).

2 See §§ 8A-3513 and 84-3514 (Supp. 1977).
3 See App. 98-108, 112-117, 164.
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not, whether the tax discriminates against the Federal Gov-
ernment in violation of the Supremacy Clause.

I
In 1971, Peter Kiewit Sons’ Co., the contractor on a federal 

dam project in Montana, brought suit in state court contend-
ing that the Montana gross receipts tax unconstitutionally 
discriminated against the United States and the companies 
with which it dealt. The litigation was directed and financed 
by the United States. Less than a month after the state suit 
was filed, the Government initiated this challenge to the 
constitutionality of the tax in the United States District 
Court for the District of Montana. On stipulation by the 
parties, the instant case was continued pending resolution of 
the state-court litigation.

That litigation concluded in a unanimous decision by the 
Montana Supreme Court sustaining the tax. Peter Kiewit 
Sons’ Co. v. State Board of Equalization, 161 Mont. 140, 505 
P. 2d 102 (1973) {Kiewit I). The court found the distinc-
tion between public and private contractors consistent with 
the mandates of the Supremacy and Equal Protection Clauses. 
Id., at 149-154, 505 P. 2d, at 108-110. The contractor subse-
quently filed a notice of appeal to this Court, but abandoned 
its request for review at the direction of the Solicitor General. 
App. to Juris. Statement 86-87. It then instituted a second 
action in state court seeking a refund for certain tax payments 
different from those involved in Kiewit I. On determining 
that the contractor’s second legal claim was, in all material 
respects, identical to its first, the Montana Supreme Court 
invoked the doctrines of collateral estoppel and res judicata 
to affirm the dismissal of the complaint. Peter Kiewit Sons’ 
Co. v. Department of Revenue, 166 Mont. 260, 531 P. 2d 1327 
(1975) {Kiewit II).

After the decision in Kiewit II, a three-judge District Court 
heard the instant case on the merits. In a divided opinion, 
the court concluded that the United States was not bound 
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by the Kiewit I decision, and struck down the tax as viola-
tive of the Supremacy Clause. 437 F. Supp. 354 (1977). 
The majority began with the premise that the Supremacy 
Clause immunizes the Federal Government not only from 
direct taxation by the States, but also from indirect taxation 
that operates to discriminate against the Government or 
those with whom it transacts business. Id., at 359. See 
United States v. Detroit, 355 U. S. 466, 473 (1958); Phillips 
Chemical Co. v. Dumas Independent School Dist., 361 U. S. 
376, 387 (1960). Because no private contractors were subject 
to the Montana gross receipts tax, the court reasoned that 
the statute impermissibly singled out the Federal Govern-
ment and those with whom it dealt for disparate treatment. 
That the tax applied to state and municipal as well as 
federal contractors did not, in the majority’s view, negate 
the statute’s discriminatory character. For although con-
tractors on state projects might pass on the amount of 
their tax liability to the State in the form of higher construc-
tion costs, Montana would recoup its additional expenditure 
through the revenue that the tax generated. By contrast, 
when federal contractors shifted the burden of their increased 
costs to the United States, it would receive no such offsetting 
revenues. Accordingly, the court concluded that the statute 
encroached upon the immunity from discriminatory taxation 
enjoyed by the Federal Government under the Supremacy 
Clause. 437 F. Supp., at 358-359. One judge argued in 
dissent both that the United States was estopped from chal-
lenging the constitutionality of the tax and that the statutory 
scheme, because it encompassed receipts of municipal and 
state as well as federal contractors, was not discriminatory 
within the meaning of Phillips Chemical Co. v. Dumas In-
dependent School Dist., supra. 437 F. Supp., at 365-366 
(Kilkenny, J., dissenting).

We noted probable jurisdiction. 436 U. S. 916 (1978). 
Because we find that the constitutional question presented by 
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this appeal was determined adversely to the United States 
in a prior state proceeding, we reverse on grounds of collateral 
estoppel without reaching the merits.

II
A fundamental precept of common-law adjudication, em-

bodied in the related doctrines of collateral estoppel and res 
judicata, is that a “right, question or fact distinctly put in 
issue and directly determined by a court of competent juris-
diction . . . cannot be disputed in a subsequent suit between 
the same parties or their privies . . . .” Southern Pacific R. 
Co. v. United States, 168 U. S. 1, 48-49 (1897). Under res 
judicata, a final judgment on the merits bars further claims 
by parties or their privies based on the same cause of action. 
Cromwell v. County of Sac, 94 U. S. 351, 352 (1877); Lawlor 
v. National Screen Service Corp., 349 U. S. 322, 326 (1955); 
IB J. Moore, Federal Practice fl 0.405 [1], pp. 621-624 (2d 
ed. 1974) (hereinafter IB Moore); Restatement (Second) of 
Judgments § 47 (Tent. Draft No. 1, Mar. 28, 1973) (merger); 
id., § 48 (bar). Under collateral estoppel, once an issue is 
actually and necessarily determined by a court of competent 
jurisdiction, that determination is conclusive in subsequent 
suits based on a different cause of action involving a party to 
the prior litigation. Parklane Hosiery Co. v. Shore, 439 U. S. 
322, 326 n. 5 (1979); Scott, Collateral Estoppel by Judgment, 
56 Harv. L. Rev. 1, 2-3 (1942); Restatement (Second) of 
Judgments § 68 (Tent. Draft No. 4, Apr. 15, 1977) (issue pre-
clusion). Application of both doctrines is central to the pur-
pose for which civil courts have been established, the conclu-
sive resolution of disputes within their jurisdictions. Southern 
Pacific R. Co., supra, at 49; Hart Steel Co. v. Railroad Supply 
Co., 244 U. S. 294, 299 (1917). To preclude parties from con-
testing matters that they have had a full and fair opportunity 
to litigate protects their adversaries from the expense and vex-
ation attending multiple lawsuits, conserves judicial resources, 
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and fosters reliance on judicial action by minimizing the possi-
bility of inconsistent decisions.4

These interests are similarly implicated when nonparties 
assume, control over litigation in which they have a direct 
financial or proprietary interest and then seek to redetermine 
issues previously resolved.5 As this Court observed in Souj- 
front v. Compagnie des Sucreries, 217 U. S. 475, 486-487 
(1910), the persons for whose benefit and at whose direction 
a cause of action is litigated cannot be said to be “strangers 
to the cause. . . . [O]ne who prosecutes or defends a suit in 
the name of another to establish and protect his own right, or 
who assists in the prosecution or defense of an action in aid 
of some interest of his own ... is as much bound ... as he 
would be if he had been a party to the record.” See Schnell 
v. Peter Eckrich & Sons, Inc., 365 U. S. 260, 262 n. 4 (1961); 
cf. Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U. S. 
100, 111 (1969). Preclusion of such nonparties falls under 
the rubric of collateral estoppel rather than res judicata 
because the latter doctrine presupposes identity between causes 
of action. And the cause of action which a nonparty has 
vicariously asserted differs by definition from that which he 
subsequently seeks to litigate in his own right. See G. <& C. 
Merriam Co. v. Saalfield, 241 U. S. 22, 29 (1916); Restatement 
(Second) of Judgments § 83, Comment b, p. 51 (Tent. Draft

4 See Hazard, Res Nova in Res Judicata, 44 S. Cal. L. Rev. 1036, 
1042-1043 (1971); Vestal, Preclusion/Res Judicata Variables: Adjudi-
cating Bodies, 54 Geo. L. J. 857, 858 (1966); Note, Developments in the 
Law—Res Judicata, 65 Harv. L. Rev. 818, 820 (1952).

5 Although the term “privies” has been used on occasion to denominate 
nonparties who control litigation, see, e. g., G. & C. Merriam Co. v. Saal-
field. 241 U. S. 22, 27 (1916); Restatement of Judgments §83, Comment 
a (1942), this usage has been criticized as conclusory and analytically 
unsound. IB Moore f 0.411 [6], p. 1553; cf. Note, 65 Harv. L. Rev., at 
856. The nomenclature has been abandoned in the applicable section of 
the Second Edition of the Restatement. See Restatement (Second) of 
Judgments § 83 (Tent. Draft No. 2, Apr. 15, 1975).
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No. 2, Apr. 15, 1975); IB Moore fl 0.411 [6], pp. 1553-1554; 
Note, Developments in the Law—Res Judicata, 65 Harv. L. 
Rev. 818, 862 (1952).

That the United States exercised control over the Kiewit I 
litigation is not in dispute. The Government has stipulated 
that it:

(1) required the Kiewit I lawsuit to be filed;
(2) reviewed and approved the complaint;
(3) paid the attorneys’ fees and costs;
(4) directed the appeal from State District Court to 

the Montana Supreme Court;
(5) appeared and submitted a brief as amicus in the 

Montana Supreme Court;
(6) directed the filing of a notice of appeal to this 

Court; and
(7) effectuated Kiewit’s abandonment of that appeal 

on advice of the Solicitor General. App. to Juris. State-
ment 86-87.

Thus, although not a party, the United States plainly had a 
sufficient “laboring oar” in the conduct of the state-court 
litigation to actuate principles of estoppel. Drummond v. 
United States, 324 U. S. 316, 318 (1945). See Schnell v. 
Peter Eckrich de Sons, Inc., supra, at 262 n. 4; Soufiront v. 
Compagnie des Sucreries, supra, at 486-487; Watts v. Swiss 
Bank Corp., 27 N. Y. 2d 270, 277-278, 265 N. E. 2d 739, 
743-744 (1970).

Ill
To determine the appropriate application of collateral es-

toppel in the instant case necessitates three further inquiries: 
first, whether the issues presented by this litigation are in 
substance the same as those resolved against the United 
States in Kiewit I; second, whether controlling facts or legal 
principles have changed significantly since the state-court 
judgment; and finally, whether other special circumstances 
warrant an exception to the normal rules of preclusion.
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A
A review of the record in Kiewit I dispels any doubt that 

the plaintiff there raised and the Montana Supreme Court 
there decided the precise constitutional claim that the United 
States advances here. In its complaint in Kiewit I, the con-
tractor alleged that the gross receipts tax and accompanying 
regulations were unconstitutional because they, inter alia:

“(a) illegally discriminate against the Plaintiff, the 
United States, and its agencies and instrumentalities, and 
those with whom the United States does business, and 
deny them due process of law and the equal protection of 
the laws;
“(b) illegally impose a tax on Plaintiff which is not 
uniform upon the same class of subjects;
“(c) illegally and improperly interfere with the Federal 
Government’s power to select contractors and schedule 
construction and . . . conflict with Federal law and policy 
regulating Federal procurement;
“(d) illegally violate the immunity of the Federal Gov-
ernment and its instruments (including Plaintiff) from 
state control in the performance of their functions; [and]

“(f) illegally frustrate the Federal policy of selecting the 
lowest possible bidder . . . ” App. 37.

The Montana Court rejected those contentions on the theory 
that:

“The federal government is being treated in the same 
manner as the state of Montana treats itself and its sub-
divisions or municipalities. The only discrimination the 
federal government can claim is that private contractors 
are not paying the same tax as public contractors. How-
ever, according to [Phillips Chemical Co. v. Dumas 
School Dist., 361 U. S. 376 (1960), and Moses Lake 
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Homes v. Grant County, 365 U. S. 744 (1961),] . . . all 
[that is] required is that the state does not give itself 
special treatment over that received by the federal gov-
ernment. The Act involved here treats the federal gov-
ernment in the same manner as it treats those who deal 
with any part of the state government.” Kiewit I, 161 
Mont., at 152, 505 P. 2d, at 109.

No different constitutional challenge is at issue in this 
litigation. Indeed, the United States’ amended complaint 
tracks almost verbatim the language of the plaintiff’s in 
Kiewit I in alleging that the Montana tax provisions:

“(1) illegally discriminate against the plaintiff, United 
States, and its agencies and instrumentalities, and those 
with whom the United States does business in violation 
of the Supremacy Clause, Article VI, Clause 2, and the 
Fourteenth Amendment;
“(2) illegally impose a tax on plaintiff’s contractors and 
subcontractors which is not uniform upon the same class 
of subjects in violation of the Fourteenth Amendment;
“(3) illegally force the United States of America to pay 
more for its construction than does a private party or 
corporation in violation of the Supremacy Clause, Art. 
VI, Cl. 2; [and]

“(5) . . . illegally interfer[e] with the Federal Govern-
ment’s free choice to choose its contractors and frustrat[e] 
the policy of choosing the lowest bidder in violation of 
federal procurement law and the Supremacy Clause, Art. 
IV [sic], Cl. 2.” App. 67.

Thus, the “question expressly and definitely presented in 
this suit is the same as that definitely and actually litigated 
and adjudged” adversely to the Government in state court. 
United States v. Moser, 266 U. S. 236, 242 (1924). Absent 
significant changes in controlling facts or legal principles 
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since Kiewit I, or other special circumstances, the Montana 
Supreme Court’s resolution of these issues is conclusive here.

B
Relying on Commissioner v. Sunnen, 333 U. S. 591 (1948), 

the United States argues that collateral estoppel extends only 
to contexts in which “the controlling facts and applicable 
legal rules remain unchanged. Id., at 600. In the Govern-
ment’s view, factual stasis is missing here because the con-
tract at issue in Kiewit I contained a critical provision which 
the contracts involved in the instant litigation do not.

Under its contract with the Army Corps of Engineers, 
Kiewit was unable to take advantage of the credit provisions 
of the gross receipts tax.6 In 1971, however, the United 
States altered its policy and has since required Montana 
contractors to seek all available refunds and credits. See 
437 F. Supp., at 358; App. 91. As the Government reads the 
Kiewit I decision, the Montana Supreme Court proceeded on 
the assumption that if Kiewit had been able to avail itself of 
the offsetting income and property tax credits, there might 
have been a “total washout” of its gross receipts tax liability. 
161 Mont., at 145, 505 P. 2d, at 106. Thus, according to the 
Government, the holding of Kiewit I was that the Montana 
statute did not discriminate against the United States under 
circumstances where, but for the Federal Government’s own 
contractual arrangement, the tax might have had no financial 
impact. Brief for United States 35-36. Because the uncon-
troverted evidence in this case establishes that after taking 

6 Clause 58 of the contract enumerated the credit provisions of the 
Montana statute and provided that “[t]he Contractor, and, in turn, the 
subcontractors will not take advantage of these credits.” Peter Kiewit 
Sons’ Co. v. State Board of Equalization, 161 Mont. 140, 145-146, 505 P. 
2d 102, 106 (1973) (Kiewit I).

The record does not reflect the reason for the Government’s policy. 
See Tr. of Oral Arg. 35.
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all credits available, federal contractors are still subject to a 
gross revenue tax of one-half of one percent, App. to Juris. 
Statement 90, the Government submits that the factual 
premise of the Kiewit I holding is absent here.

We disagree.7 It is, of course, true that changes in facts 
essential to a judgment will render collateral estoppel inap-
plicable in a subsequent action raising the same issues. See, 
e. g., United States v. Certain Land at Irving Place & 16th 
Street, 415 F. 2d 265, 269 (CA2 1969); Metcalf v. Commis-
sioner, 343 F. 2d 66, 67-68 (CAI 1965); Alexander v. Com-
missioner, 224 F. 2d 788, 792-793 (CA5 1955); IB Moore 
IT 0.448, pp. 4232-4233, If 0.422 [4], pp. 3412-3413. But we 
do not construe the opinion in Kiewit I as predicated on the 
factual assumption that the gross receipts tax would cancel 
out if public contractors took all available refunds and credits.

The Montana Supreme Court adverted to the washout 
possibility when discussing the origin of the gross receipts tax 
as a revenue-enforcing rather than revenue-generating meas-
ure. Prior to the enactment of the statute, certain public 
contractors had evaded assessment of local property taxes by 
shifting equipment from one construction site to another, and 
by filing corporate or personal income tax returns that did not 
fairly reflect the amount of profit attributable to construction 
projects within the State. 161 Mont., at 143-145, 505 P. 2d, 

7 A threshold difficulty with the Government’s argument is that the 
record does not support its assertion that contractual provisions barring 
contractors from taking credits are “no longer applicable in the contracts 
involved in this litigation.” Brief for United States 14. See also Tr. of 
Oral Arg. 37. The Montana gross receipts statute was enacted in 1967, 
and the Government has not limited its request for relief to gross receipts 
taxes paid after 1971 when the contractual provisions involved in Kiewit I 
were discontinued. See supra, at 158. To the contrary, the Govern-
ment’s amended complaint in the instant case seeks a refund of all tax 
payments, less credits, made under the Montana statute. App. 68-69. 
Thus, the Government’s contention concerning factual changes does not 
justify the District Court’s refusal to invoke estoppel with respect to the 
pre-1971 claims.
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at 104^105.8 In establishing a flat percentage tax on gross 
receipts, with credits available for income and property tax 
payments, the Montana Legislature sought to remove any 
incentive for contractors to dissemble about the location of 
taxable equipment and the source of taxable revenues. Under 
the statutory scheme, a contractor who paid a substantial 
amount of property or income taxes might, by claiming those 
payments as credits, effectively cancel out his gross receipts 
tax liability. Id., at 145, 505 P. 2d, at 105. In practice, the 
court noted in Kiewit I, the statute had not resulted in a total 
offset of the 1% gross receipts payments, in part because of 
provisions such as those in federal contracts. Ibid., 505 P. 
2d, at 106. Significantly, however, the court did not rely on 
the potential absence of tax liability in its analysis of Kiewit’s 
constitutional challenge. Indeed, it did not even allude to 
the washout potential in the course of that discussion. Id., 
at 147-154, 505 P. 2d, at 106-110. It focused rather on the 
rationality of the classification between public and private 
contractors, and on the parity of treatment between the 
United States and other public contractors. Ibid.

Our conclusion that the washout potential of the tax was 
not of controlling significance in Kiewit I is further reinforced 
by the Montana Supreme Court’s holding in Kiewit II. 
There, the contractor alleged that its gross receipts tax lia-
bility had exceeded its property and income tax credits, and 
argued that “the only basis” for the decision in Kiewit I was 
that “if the Act were properly enforced it would result in a 
‘washout.’ ” Kiewit II, 166 Mont., at 262, 531 P. 2d, at 1328. 
The Montana Supreme Court rejected that reading of Kiewit 
I as “much too narro[w].” 166 Mont., at 263, 531 P. 2d, at 
1329. That the offset possibility had not materialized for 
Kiewit was, in the court’s view, a fact too “inconsequential” to 
warrant relitigation of the statute’s constitutionality. Id., 

8 Apparently the problem had not arisen to any appreciable extent with 
private contractors. Tr. of Oral Arg. 5-6.
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at 264, 531 P. 2d, at 1329. So too here, we cannot view the 
absence of a total washout as altering facts essential to the 
judgment in Kiewit I.

Thus, unless there have been major changes in the law 
governing intergovernmental tax immunity since Kiewit I, 
the Government’s reliance on Commissioner v. Sunnen, 333 
U. S. 591 (1948), is misplaced. Sunnen involved the tax 
status of certain income generated by a license agreement 
during a particular tax period. Although previous litigation 
had settled the status of income from the same agreement 
during earlier tax years, the Court declined to give collateral 
estoppel effect to the prior judgment because there had been 
a significant “change in the legal climate.” Id., at 606. Un-
derlying the Sunnen decision was a concern that modifications 
in “controlling legal principles,” id., at 599, could render a 
previous determination inconsistent with prevailing doctrine, 
and that

“ [i]f such a determination is then perpetuated each suc-
ceeding year as to the taxpayer involved in the original 
litigation, he is accorded a tax treatment different from 
that given to other taxpayers of the same class. As a 
result, there are inequalities in the administration of the 
revenue laws, discriminatory distinctions in tax liability, 
and a fertile basis for litigious confusion. [Collateral 
estoppel] is not meant to create vested rights in decisions 
that have become obsolete or erroneous with time, thereby 
causing inequities among taxpayers.” Ibid, (citations 
omitted).

No such considerations obtain here. The Government does 
not contend and the District Court did not find that a change 
in controlling legal principles had occurred between Kiewit I 
and the instant suit. That the Government’s amended com-
plaint in this action replicates in substance the legal argument 
advanced by the contractor’s complaint in Kiewit I further 
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suggests the absence of any major doctrinal shifts since the 
Montana Supreme Court’s decision.9

Because the factual and legal context in which the issues 
of this case arise has not materially altered since Kiewit I, 
normal rules of preclusion should operate to relieve the parties 
of “redundant litigation [over] the identical question of the 
statute’s application to the taxpayer’s status.” Tait v. West-
ern Maryland R. Co., 289 U. S. 620, 624 (1933). See United 
States v. Russel Mfg. Co., 349 F. 2d 13, 18-19 (CA2 1965).

C
The sole remaining question is whether the particular 

circumstances of this case justify an exception to general 
principles of estoppel. Of possible relevance is the exception 
which obtains for “unmixed questions of law” in successive 
actions involving substantially unrelated claims. United 
States v. Moser, 266 U. S. 236, 242 (1924). As we recognized 
in Moser:

“Where, for example, a court in deciding a case has 
enunciated a rule of law, the parties in a subsequent 
action upon a different demand are not estopped from 
insisting that the law is otherwise, merely because the 
parties are the same in both cases. But a fact, question 
or right distinctly adjudged in the original action cannot 
be disputed in a subsequent action, even though the 
determination was reached upon an erroneous view or by 
an erroneous application of the law.” Ibid, (emphasis 
added).

Thus, when issues of law arise in successive actions involving 
unrelated subject matter, preclusion may be inappropriate. 
See Restatement (Second) of Judgments § 68.1, Reporter’s 
Note, pp. 43-44 (Tent. Draft No. 4, Apr. 15, 1977); IB Moore 
IT 0.448, p. 4235; Scott, 56 Harv. L. Rev., at 10. This excep-

9 See supra, at 156-157.
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tion is of particular importance in constitutional adjudication. 
Unreflective invocation of collateral estoppel against parties 
with an ongoing interest in constitutional issues could freeze 
doctrine in areas of the law where responsiveness to changing 
patterns of conduct or social mores is critical. To be sure, 
the scope of the Moser exception may be difficult to delineate, 
particularly where there is partial congruence in the subject 
matter of successive disputes. But the instant case poses no 
such conceptual difficulties. Rather, as the preceding discus-
sion indicates, the legal “demands” of this litigation are closely 
aligned in time and subject matter to those in Kiewit I.

Nor does this case implicate the right of a litigant who 
has “properly invoked the jurisdiction of a Federal District 
Court to consider federal constitutional claims,” and who is 
then “compelled, without his consent . . . , to accept a state 
court’s determination of those claims.” England v. Medical 
Examiners, 375 U. S. 411, 415 (1964) (footnote omitted). As 
we held in England, abstention doctrine may not serve as a 
vehicle for depriving individuals of an otherwise cognizable 
right to have federal courts make factual determinations es-
sential to the resolution of federal questions. Id., at 417. 
See NAACP v. Button, 371 U. S. 415, 427 (1963). However, 
here, as in England, a party has “freely and without reserva-
tion submit[ted] his federal claims for decision by the state 
courts . . . and ha[d] them decided there . . . .” England 
v. Medical Examiners, supra, at 419.10 Considerations of 
comity as well as repose militate against redetermination of 
issues in a federal forum at the behest of a plaintiff who has 
chosen to litigate them in state court.

Finally, the Government has not alleged unfairness or 
inadequacy in the state procedures to which it voluntarily 

10 The Government seeks to distinguish England on the ground that the 
court below did not technically abstain, but rather, at the parties’ request, 
continued the action “pending the resolution in the state courts of Montana.” 
App. to Juris. Statement 49-50. Further, in the Government’s view, the 
rule of England arises only when a party freely submits his federal claims



164 OCTOBER TERM, 1978

White , J., dissenting 440U.S.

submitted.11 We must conclude therefore that it had a full 
and fair opportunity to press its constitutional challenges in 
Kiewit I. Accordingly, the Government is estopped from 
seeking a contrary resolution of those issues here.

The judgment of the District Court is
Reversed.

Mr . Justi ce  Rehnqui st , concurring.
I join the Court’s opinion on the customary understanding 

that its references to law review articles and drafts or finally 
adopted versions of the Restatement of Judgments are not 
intended to bind the Court to the views expressed therein on 
issues not presented by the facts of this case.

Mr . Justi ce  White , dissenting.
I disagree that the Government was estopped from litigating 

its claim in federal court by virtue of the earlier action in the 
courts of Montana. And on the merits I think the Montana 
gross receipts tax is constitutionally infirm. Thus, I would 
affirm the decision below.

to adjudication in state courts. Because the United States was not a 
party in Kiewit I, the Government submits that it is not bound by the 
judgment in that case. Brief for United States 34.

We agree that the District Court’s action is properly characterized as 
a continuance and that res judicata, the doctrine involved in England, is 
inapplicable to nonparties. See supra, at 154-155. But neither point is 
availing here since we dispose of the case on grounds of collateral estoppel, 
which does apply to nonparties, see ibid., and invoke England simply to 
dispel any inference that the same result would obtain if the Federal 
Government had been forced into state court and had reserved its federal 
claim.

11 Redetermination of issues is warranted if there is reason to doubt the 
quality, extensiveness, or fairness of procedures followed in prior litigation. 
See Restatement (Second) of Judgments § 68.1 (c) (Tent. Draft No. 4, 
Apr. 15, 1977); Note, The Preclusive Effect of State Judgements on 
Subsequent 1983 Actions, 78 Colum. L. Rev. 610, 640-653 (1978). Cf. 
Gibson v. Berryhill, 411 U. S. 564 (1973); Trainor v. Hernandez, 431 
U. S. 434, 469-470, and n. 15 (1977) (Ste ven s , J., dissenting).
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I
It is basic that the principle of collateral estoppel “must be 

confined to situations where the matter raised in the second 
suit is identical in all respects with that decided in the first 
proceeding and where the controlling facts . . . remain un-
changed.” Commissioner v. Sunnen, 333 U. S. 591, 599-600 
(1948). The Court does not dispute this, but maintains that 
discrepancies in the facts underlying the state and federal 
actions were of no moment. It is clear, however, that the 
Montana Supreme Court assumed in Kiewit I that the tax 
under scrutiny was a tax-enforcing, rather than a revenue-
collecting, measure. The significance of that supposition, in 
my view, is refuted neither by the opinion in Kiewit I nor by 
the state court’s subsequent pronouncements in Kiewit II. 
That the assumption lost its force by the time of the federal 
litigation is undisputed. By then the Federal Government 
had abandoned its policy of requiring contractors with whom 
it dealt to forgo credits available under the gross receipts 
law. Though federal contractors accordingly availed them-
selves of the credits and refunds allowable under the law, “the 
uncontroverted evidence in this case establishes that . . . 
federal contractors are still subject to a [net] gross revenue 
tax of one-half of one percent.” Ante, at 158-159. Because 
the facts developed before the three-judge court cast the con-
stitutional issues in a wholly different light, I think the court 
properly proceeded to decide those issues uninhibited by the 
prior state adjudication.

At the outset of its discussion in Kiewit I, the Montana 
Supreme Court labored to demonstrate that the gross receipts 
tax in issue was a tax-enforcing measure, in that funds col-
lected pursuant thereto would be applied, or credited, against 
taxes otherwise due. The court understood that the tax had 
not in practice resulted in a total washout of gross receipts 
payments, but it attributed this to the Federal Government’s 
policy prohibiting certain contractors—such as the Kiewit Co. 
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itself—from taking refunds and credits available under the 
law, and to ignorance of, and indifference to, the credit provi-
sions on the part of other contractors. The court maintained 
that, aside from such aberrations, the Act was intended to 
and would “operate as a revenue enforcing measure.” Peter 
Kiewit Sons’ Co. v. State Board of Equalization, 161 Mont. 
140, 146, 505 P. 2d 102, 106 (1973) (emphasis added).

The majority surmises that the state court’s extensive 
characterization of the tax was irrelevant to the court’s 
constitutional analysis. But that view relegates to dicta the 
state court’s careful appraisal of the operation and impact of 
the tax. By inspecting the state court’s constitutional analysis 
independently of that court’s evaluation of the nature of the 
tax, the majority assumes that the constitutional adjudication 
proceeded in vacuo. The logic of the state court’s decision 
may well extend to a revenue-raising measure. But to say 
that Kiewit I may be persuasive authority on that score is 
not to establish that it has adjudicated the issue.

Moreover, the Court’s reliance on Kiewit II to demonstrate 
the immateriality of the “washout” nature of the tax to the 
decision in Kiewit I is misplaced. I recognize that the 
Montana Supreme Court regarded Kiewit’s second attack— 
launched after the contractual credit restrictions were removed 
by the Government—as foreclosed by the judgment in the 
first suit. But in addressing Kiewit’s objection to the appli-
cation of the tax in a manner to raise revenue, the court 
acknowledged that “it may be that Kiewit would be entitled 
to a refund or some other administrative remedy.” Peter 
Kiewit Sons’ Co. v. Department of Revenue, 166 Mont. 260, 
262, 531 P. 2d 1327, 1328 (1975). The statute, of course, 
contemplates no such remedy, nor did the court affirmatively 
construe it to authorize one.1 Yet the court’s remark leaves

1 The Administrator of the Miscellaneous Tax Division of the Montana 
Department of Revenue testified in the federal proceedings that no 
administrative remedy existed and that none was contemplated. Deposi-
tion of James Madison, Record Doc. No. 68, p. 16.
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unclear whether, absent such a remedy, the court would 
persist in holding the tax constitutional. The statement 
underscores the court’s assumption in Kiewit I that the gross 
receipts tax was a tax-enforcing device and suggests correla- 
tively that the decision there did not condone imposition of 
an unmitigated positive tax solely on public contractors.2 
The majority is unsound in inferring from Kiewit II that the 
ruling in Kiewit I was insensitive to the then-presumed 
“washout” character of the gross receipts tax.

As I see it, then, there was a “modification of the signifi-
cant facts” that rendered the prior state “determination 
obsolete ... at least for future purposes,” Commissioner v. 
Sunnen, supra, at 599; and the Government was free to 
litigate its constitutional challenge in federal court.

II
On the merits, the judgment below should be sustained. 

There is nothing wrong, of course, with a state gross receipts 
tax of general applicability that incidentally applies to con-
tractors who deal with the Federal Government thus increasing 
its construction costs. United States v. County of Fresno, 
429 U. S. 452, 460 (1977); James v. Dravo Contracting Co., 
302 U. S. 134, 160 (1937). “So long as the tax is not directly 
laid on the Federal Government, it is valid if nondiscrimina- 
tory ... or until Congress declares otherwise.” United 
States v. County of Fresno, supra, at 460.

In Fresno, we stressed the requirement that the state tax be 
“imposed equally on the other similarly situated constituents 
of the State.” 429 U. S., at 462. Such concern for discrim-

2 It is true that the court indicated that its first opinion held that there 
were reasonable grounds for distinguishing between private and public 
contractors for tax purposes. But the discussion differentiating private 
and public contractors to which the court alluded was addressed to 
Kiewit’s equal protection claim, not its supremacy claim. See Peter 
Kiewit Sons9 Co. v. State Board of Equalization, 161 Mont. 140, 146-151, 
505 P. 2d 102, 106-109 (1973).
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inatory taxation “returns to the original intent of M'Culloch 
v. Mary land [, 4 Wheat. 316 (1819)].” Id., at 462-463. We 
observed that “[t]he political check against abuse of the 
taxing power found lacking in M'Culloch ... is present where 
the State imposes a nondiscriminatory tax only on its con-
stituents or their artificially owned entities; and M'Culloch 
foresaw the unfairness in forcing a State to exempt private 
individuals with beneficial interests in federal property from 
taxes imposed on similar interests held by others in private 
property.” Ibid.

The Montana gross receipts tax cannot survive application 
of the foregoing principles. It is not a law generally embrac-
ing all similarly situated state constituents doing business 
in the private and public sectors. While mandating collection 
of revenue from contractors who transact with public entities, 
the law passes over all contractors who deal with private 
parties. Thus, the “political check” that would have been 
provided by private-sector contractors “against abuse of the 
taxing power [is] lacking.” Ibid.

Appellants maintain that contractors who deal with private 
enterprises are not situated similarly to those who transact 
with public bodies. They point to special problems associated 
with enforcement of state tax laws against contractors prone 
to move about the State in pursuit of large public contracts. 
The gross receipts tax measure was necessary, it is argued, in 
order to facilitate enforcement of other tax laws against such 
contractors. Concededly, however, the same problems exist 
with respect to large private contractors; and even assuming 
that differentiation between public-sector and private-sector 
contractors is warranted in the context of tax enforcement 
measures, appellants’ representations provide no basis for 
discriminating in regard to revenue raising.

The Montana Supreme Court in the Kiewit litigation 
defended the classification for equal protection purposes by 
submitting that the public’s stake in the safety of building 
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projects, and hence in the qualifications of public contractors, 
warranted treating public-sector contractors differently from 
their private-sector counterparts. But these considerations, 
like the matters advanced by appellants, fail to explain why 
a tax is collected from the former but not the latter.3 More-
over, though the law may be sustainable against an equal 
protection assault, the indulgent standard used in that area 
will not be applied when federal supremacy is threatened. 
See Phillips Chemical Co. v. Dumas Independent School Dist., 
361 U. S. 376, 383-385 (1960). In such circumstances, dispar-
ate treatment “must be justified by significant differences be-
tween the two classes”; there must be “considerations pro-
vid [ing] solid support for the classification.” Id., at 383-384 
(emphasis added). It seems plain, then, that private-sector 
and public-sector contractors are similarly situated for pur-
poses of this litigation.

Ill
Appellants contend, nonetheless, that it is enough that the 

tax reaches contractors dealing with all public entities—state 
or federal. Appellants root their contention in this Court’s 
statement in Phillips Chemical Co. v. Dumas Independent 
School Dist., supra, at 385, that a State must “treat those who 
deal with the Government as well as it treats those with 
whom it deals itself.” (Emphasis added.) But Phillips fur-
nishes no support for appellants’ position. There, the Court 
held unconstitutional a state tax scheme that treated lessees 

3 The court suggested that public contractors warrant special tax treat-
ment because public construction projects are more extensively regulated 
than private jobs and are subject to mandatory supervision or inspection. 
But the State has stipulated that no “federal contracts [are] subject to 
state standards, review or supervision, nor [does the State] have any right 
or authority to suspend any federal contractor’s license, nor can the 
[State] interfere with selection of bidders for the Federal Government.” 
App. to Juris. Statement 79. Thus, the considerations posited by the state 
court do not distinguish private-sector contractors from those who deal 
with the Federal Government.
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of federal property more severely than lessees of state prop-
erty. Even before addressing that issue, however, the Court 
ascertained that there was “no discrimination between the 
Government’s lessees and lessees of private property.” 361 
U. S.. at 381. Thus, the Court in Phillips evinced concern for 
equal treatment of all similarly situated persons connected 
with both the private and public sector, not just of persons 
within the public sector.

In any event, I see no basis whatsoever for extracting from 
the principle that a State may not favor itself over the 
Federal Government the further proposition that a State may 
favor its private-sector constituents so long as contractors 
working for public bodies are taxed. Indeed, in Fresno the 
Court sustained the tax only after assuring itself that persons 
who rented federal property were “no worse off under Califor-
nia tax laws than those who work for private employers and 
rent houses in the private sector.” 429 U. S., at 465. Such 
laws, reaching broadly across the public and private sectors, 
are characteristic of those this Court has sustained. E. g., 
United States v. Detroit, 355 U. S. 466 (1958); Detroit v. 
Murray Corp., 355 U. S. 489 (1958); Alabama v. King Ac 
Boozer, 314 U. S. 1 (1941); James v. Dravo Contracting Co., 
302 U. S. 134 (1937); Silas Mason Co. v. Tax Comm’n, 302 
U. S. 186 (1937).

There is good reason to insist that a state tax be “imposed 
equally” on all “similarly situated constituents of the State,” 
United States v. County of Fresno, 429 U. S., at 462, whether 
connected with the public sector or private. Broad applica-
tion of a tax is necessary to guarantee an efficacious “political 
check” on potentially abusive taxation. The Montana gross 
receipts tax, limited as it is to public-sector contractors, pro-
vides little such assurance. Taxation of contractors dealing 
directly with the State or state agencies affords no safeguard 
against discriminatory treatment of federal contracting agen-
cies and the contractors with whom they deal. Any tax 
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increase passed along by a contractor would be borne fully by 
a federal agency but would be offset by the corresponding 
tax revenues in the case of the State; from the State’s 
perspective the tax is a washout.

Municipalities and local districts, it is true, do not enjoy 
the same advantage, and they may resist tax increases that 
would, if successfully enforced, burden them and the Federal 
Government alike. But, at least potentially, local subdivi-
sions may secure offsetting state assistance by indirection,4 
and that may diminish their incentive to oppose tax hikes. 
Even assuming, however, that local public bodies share an 
interest with the Federal Government in restraining taxes, it 
escapes me why the Government must acquiesce in the 
limited protection they provide when an enhanced political 
check would ensue from extension of the tax to other similarly 
situated state constituents. As I have indicated, there is no 
support for such a notion in the decisions of this Court. 
McCulloch, itself, condoned state taxation of private interests 
in federal property “in common with other property of the 
same description throughout the State.” McCulloch n . Mary-
land, 4 Wheat. 316, 436 (1819) (emphasis added). And in 
Fresno we observed that escalation of a state tax so as to de-
stroy or impair a federal function might be forestalled by im-
position of the tax “on the income and property interests of 
all other residents and voters of the State.” 429 U. S., at 463 
n. 11. These decisions counsel against nice determinations 
regarding the political leverage of this group or that and es-
tablish the simple but fundamental proposition that the Fed-
eral Government is entitled to the full measure of protection 

4 Montana has authorized payment of state funds to local political 
entities in certain contexts. E. g., Mont. Rev. Codes Ann. §§ 50-1802 to 
50-1810 (Supp. 1977) (funding for certain highway improvements and 
expansion of services due to coal development); § 11-1834 (Supp. 1977) 
(state payments to municipalities with police departments); § 11-1919 
(Supp. 1977) (state payments to municipalities with fire department relief 
associations).
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derivable from inclusion of all similarly situated state constit-
uents in the class subject to the tax.

Appellants suggested at oral argument that private-sector 
contracting comprises a relatively small percentage of all 
contracting in the State and argue that exclusion of private-
sector contractors from the ambit of the gross receipts tax is 
therefore excusable. But appellants do not seriously contend 
that private-sector contracting in Montana is de minimis, nor 
would any such assertion find support in the record.5 Private 
contracting parties, if subjected to this tax, would provide 
significant additional protection against abuse of the state tax-
ing power. Exempting the private sector from the Montana 
gross receipts tax was accordingly contrary to the Constitution.

As I believe the three-judge court properly reached and 
decided the merits of the Government’s claim, I dissent from 
reversal of the judgment below.

5 The record indicates, if anything, that private-sector contracting is 
nonnegligible. See App. 108-109, 166-167, 179, 183. See also Bureau of 
the Census, 1972 Census of Construction Industries 39-2, 39-4, 39-7 (1975).
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Under the Illinois Election Code, new political parties and independent 
candidates must obtain the signatures of 25,000 qualified voters in order 
to appear on the ballot in statewide elections. However, the minimum 
number of signatures required in elections for offices of political subdi-
visions of the State is 5% of the number of persons who voted at the 
previous election for such offices. Application of these provisions to a 
special mayoral election in Chicago produced the result that a new party 
or independent candidate needed substantially more signatures than 
would be needed for ballot access in a statewide election. In actions by 
appellees, an independent candidate, two new political parties, and cer-
tain voters, challenging this discrepancy on equal protection grounds, the 
District Court enjoined enforcement of the 5% provision insofar as it 
mandated more than 25,000 signatures, and the Court of Appeals 
affirmed. Held:

1. This Court’s summary affirmance in Jackson v. Ogilvie, 403 U. S. 
925, of the District Court’s decision in 325 F. Supp. 864, upholding 
Illinois’ 5% signature requirement is not dispositive of the equal pro-
tection question presented here. The precedential effect of a summary 
affirmance can extend no further than “the precise issues presented and 
necessarily decided by those actions,” Mandel v. Bradley, 432 U. S. 173, 
176. In contrast to this case, the challenge in Jackson involved only 
the discrepancy between the 5% requirement and the less stringent 
requirements for candidates of established political parties. The issue 
presented here was not referred to by the Jajckson District Court, and 
was mentioned only in passing in the jurisdictional statement subse-
quently filed with this Court. Thus, the issue was not adequately 
presented to, or decided by, this Court in its summary affirmance. 
Pp. 180-183.

2. The Illinois Election Code, insofar as it requires independent 
candidates and new political parties to obtain more than 25,000 signa-
tures in Chicago violates the Equal Protection Clause of the Fourteenth 
Amendment. Pp. 183-187.
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(a) When such fundamental rights as the freedom to associate as 
a political party and the right to cast votes effectively are at stake, a 
State must establish that its regulation of ballot access is necessary to 
serve a compelling interest. Pp. 184-185.

(b) “[E]ven when pursuing a legitimate interest, a State may not 
choose means that unnecessarily restrict constitutionally protected 
liberty,” Kusper n . Pontikes, 414 U. S. 51, 58-59, and States must adopt 
the least drastic means to achieve their ends. This requirement is 
particularly important where restrictions on access to the ballot are 
involved. Since the State has determined that a smaller number of 
signatures in a larger political unit adequately serves its interest in 
regulating the number of candidates on the ballot, the signature require-
ments for independent candidates and political parties seeking offices in 
Chicago are clearly not the least restrictive means of achieving the same 
objective. Appellant State Board of Elections has advanced no reason, 
much less a compelling one, why the State needs a more stringent 
requirement for elections in Chicago than for statewide elections. Pp. 
185-186.

(c) Prior invalidation of Illinois’ rules regarding geographic dis-
tribution of signatures tied the requirements for both city and state 
candidates solely to a population standard. However, while this may 
explain the anomaly at issue here, it does not justify it. Historical 
accident, without more, cannot constitute a compelling state interest. 
Pp. 186-187.

3. The Court of Appeals properly dismissed as moot appellant’s claim 
that the Chicago Board of Election Commissioners lacked authority to 
conclude a settlement agreement with respect to the unresolved issue 
whether the 5% signature requirement coupled with the filing deadline 
impermissibly burdened First and Fourteenth Amendment rights. Ap-
pellant has presented no evidence creating a reasonable expectation that 
the Chicago Board will repeat its purportedly unauthorized actions in 
subsequent elections. Pp. 187-188.

566 F. 2d 586, affirmed.

Mars hall , J., delivered the opinion of the Court, in which Bre nnan , 
Ste wart , Whit e , Bla ckm un , and Powel l , JJ., joined, and in Parts I, II, 
and IV of which Ste vens , J., joined. Bla ck mu n , J., filed a concurring 
opinion, post, p. 188. Ste ven s , J., filed an opinion concurring in part and 
concurring in the judgment, post, p. 189. Burger , C. J., concurred in the 
judgment. Rehn quis t , J., filed an opinion concurring in the judgment, 
post, p. 190.
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Michael L. Levinson argued the cause for appellant. With 
him on the briefs were Michael E. Lavelle and Franklin J. 
Lunding, Jr.

Jeffrey D. Colman argued the cause for appellees Rose et 
al. With him on the brief was William H. Luking. Ronald 
Reosti argued the cause for appellees Socialist Workers Party 
et al. With him on the brief was Lance Haddix. Thomas A. 
Foran filed a brief for appellee Chicago Board of Election 
Commissioners.

Mr . Justi ce  Marshall  delivered the opinion of the Court.
Under the Illinois Election Code, new political parties and 

independent candidates must obtain the signatures of 25,000 
qualified voters in order to appear on the ballot in statewide 
elections.1 However, a different standard applies in elections 

1 Under Ill. Ann. Stat., ch. 46, § 10-2 (Supp. 1978):
“A political party which, at the last general election for State and 

county officers, polled for its candidate for Governor more than 5% of 
the entire vote cast for Governor, .is hereby declared to be an 'established 
political party’ as to the State and as to any district or political 
subdivision thereof.

“A political party which, at the last election in any congressional dis-
trict, legislative district, county, township, school district, park district, 
municipality or other district or political subdivision of the State, polled 
more than 5% of the entire vote cast within such congressional district, 
legislative district, county, township, school district, park district, munic-
ipality, or political subdivision of the State, where such district, political 
subdivision or municipality, as the case may be, has voted as a unit for 
the election of officers to serve the respective territorial area of such 
district, political subdivision or municipality, is hereby declared to be an 
'established political party’ within the meaning of this Article as to such 
district, political subdivision or municipality.”
A new political party is one that has not met these requirements.

Individuals desiring to form a new political party throughout the State 
must file with the State Board of Elections a petition that, inter alia, is 
''signed by not less than 25,000 qualified voters.” In Communist Party 
of Illinois v. State Board of Elections, 518 F. 2d 517 (CA7), cert, denied,
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for offices of political subdivisions of the State. The mini-
mum number of signatures required for those elections is 
5% of the number of persons who voted at the previous 
election for offices of the particular subdivision.2 In the city 
of Chicago, application of this standard has produced the in-

423 U. S. 986 (1975), the Court of Appeals held unconstitutional the pro-
viso in this section requiring “that no more than 13,000 signatures from 
the same county may be counted toward the required total of 25,000 
signatures.” Ill. Ann. Stat., ch. 46, § 10-2 (Supp. 1978).

A party that files a completed petition becomes entitled to place “upon 
the ballot at such next ensuing election such list of . . . candidates for 
offices to be voted for throughout the State . . . under the name of and 
as the candidates of such new political party.” Ibid.

With respect to independent candidates, § 10-3 (Supp. 1978) provides 
in pertinent part:

“Nomination of independent candidates (not candidates of any political 
party), for any office to be filled by the voters of the State at large may 
also be made by nomination papers signed in the aggregate for each can-
didate by not less than 25,000 qualified voters of the State; Provided, 
however, that no more than 13,000 signatures from the same county may 
be counted toward the required total of 25,000 signatures.”
The record does not reveal whether the State enforces the proviso.

2 Section 10-2 provides:
“If such new political party shall be formed for any district or political 
subdivision less than the entire State, such petition shall be signed by 
qualified voters equaling in number not less than 5% of the number of 
voters who voted at the next preceding general election in such district 
or political subdivision in which such district or political subdivision voted 
as a unit for the election of officers to serve its respective territorial area.” 
Under §10-3:
“Nominations of independent candidates for public office within any dis-
trict or political subdivision less than the State, may be made by nomina-
tion papers signed in the aggregate for each candidate by qualified voters 
of such district, or political division, equaling not less than 5%, nor more 
than 8% (or 50 more than the minimum, whichever is greater) of the 
number of persons, who voted at the next preceding general election in 
such district or political sub-division in which such district or political 
sub-division voted as a unit for the election of officers to serve its re-
spective territorial area.”



ILLINOIS ELECTIONS BD. v. SOCIALIST WORKERS PARTY 177

173 Opinion of the Court

congruous result that a new party or an independent candi-
date needs substantially more signatures to gain access to the 
ballot than a similarly situated party or candidate for state-
wide office.3 The question before us is whether this discrep-
ancy violates the Equal Protection Clause of the Fourteenth 
Amendment.

I
In January 1977, the Chicago City Council ordered a special 

mayoral election to be held on June 7, 1977, to fill the vacancy 
created by the death of Mayor Richard J. Daley. Pursuant 
to that order, the Chicago Board of Election Commissioners 
(Chicago Board) issued an election calendar that listed the 
filing dates and signature requirements applicable to inde-
pendent candidates and new political parties. Independent 
candidates had to obtain 35,947 valid signatures by Febru-
ary 19, and new political parties were required to file peti-
tions with 63,373 valid signatures by April 4.4 Subsequently, 
the Chicago Board and the State Board of Elections (State 
Board) agreed for purposes of the special election to bring 
into conformity the requirements for independent candidates 

3 Candidates and new parties in Cook County, Ill., which is more popu-
lous than Chicago, would also have to obtain more than 25,000 signa-
tures. In all political subdivisions of the State other than Chicago and 
Cook County, the 5% standard requires fewer than 25,000 signatures. 
Tr. of Oral Arg. 20.

4 This disparity in the signature requirements arose because the State 
and Chicago Boards used voting figures from the April 1, 1975, elections 
in computing the requirements for independents, but used figures from the 
November 2, 1976, general election in their calculations for new parties. 
The pertinent statutory language regarding signature requirements for 
independent candidates, however, is identical to that for new parties. 
Compare Ill. Ann. Stat., ch. 46, § 10-3 (Supp. 1978), with § 10-2.

Section 10-6 of the Election Code provides that nominating petitions 
for independents and new parties must be filed at least 64 days prior to 
the election, here, by April 4. The record does not reflect what caused the 
discrepancy in filing dates in this case.



178 OCTOBER TERM, 1978

Opinion of the Court 440U.S.

and new parties. The filing deadline for independents was 
extended to April 4, and the signature requirement for new 
parties was reduced to 35,947.

Because they had received less than 5% of the votes cast 
in the last mayoral election, the Socialist Workers Party and 
United States Labor Party were new political parties as 
defined in the Illinois statute. See n. 1, supra. Along with 
Gerald Rose, a candidate unaffiliated with any party, they 
were therefore subject to the signature requirements and filing 
deadlines specified in the election calendar. On January 24, 
1977, the Socialist Workers Party and two voters who sup-
ported its candidate for Mayor brought this action against the 
Chicago Board and the State Board to enjoin enforcement of 
the signature requirements and filing deadlines for new 
parties.5 One week later, Gerald Rose, the United States 
Labor Party, and four voters sued the Chicago Board, chal-
lenging the restrictions on new parties and independent candi-
dates. The State Board intervened as a defendant pursuant 
to 28 U. S. C. § 2403, and the District Court consolidated the 
two cases for trial.

Plaintiff-appellees contended at trial that the discrepancy 
between the requirements for state and city elections violated 
the Equal Protection Clause. They argued further that the 
restrictions on independent candidates and new parties were 
unconstitutionally burdensome in the context of a special 
election because of the short time for collection of signatures 
between notice of the election and the filing deadline. The

5 The Chicago Board is responsible for accepting nominating petitions 
for candidates and preparing the ballots for special elections. RI. Ann. 
Stat., ch. 46, §§ 7-60, 7-62, 10-6 (Supp. 1978). It also has “charge of 
and make[s] provisions for all elections, general, special, local, municipal, 
state and county, and all others of every description to be held in such 
city or any part thereof, at any time.” § 6-26 (Supp. 1978). The State 
Board exercises “general supervision over the administration of the regis-
tration and election laws throughout the State.” § 1A-1 (Supp. 1978); 
Ill. Const., Art. 3, § 5.
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Chicago Board’s primary response was that the decision in 
Jackson v. Ogilvie, 325 F. Supp. 864 (ND Ill.), summarily 
aff’d, 403 U. S. 925 (1971), upholding Illinois’ 5% signature 
requirement, foreclosed the constitutional challenge in this 
case.6

In an opinion issued on March 14, 1977, the District Court 
determined that Jackson addressed neither the circumstances 
of a special election nor the disparity between state and city 
signature requirements at issue here. Socialist Workers Party 
v. Chicago Bd. of Election Comm’rs, 433 F. Supp. 11, 16-17, 
19. On the merits of appellees’ equal protection challenge, 
the court found

“[no] rational reason why a petition with identical signa-
tures can satisfy the legitimate state interests for re-
stricting ballot access in state elections, and yet fail to 
do the same in a lesser unit. Lendall n . Jernigan, 424 F. 
Supp. 951 (ED Ark. 1977). Any greater requirement 
than 25,000 signatures cannot be said to be the least 
drastic means of accomplishing the state’s goals, and must 
be found to unduly impinge [on] the constitutional rights 
of independents, new political parties, and their adher-
ents.” Id., at 20 (footnote omitted).

Accordingly, the District Court permanently enjoined the 
enforcement of the 5% provision insofar as it mandated more 
than 25,000 signatures, the number required for statewide 
elections. The court also declined to dismiss appellees’ claim 

6 Although the State Board was afforded notice and an opportunity to 
participate in the District Court proceedings, only the Chicago Board 
appeared for argument on plaintiff-appellees’ motion for a permanent 
injunction. After the court entered the injunction, the State Board 
moved to vacate the decision, advancing many of the grounds previously 
asserted by the Chicago Board.

Only the State Board has appealed to this Court. The Chicago Board, 
defending its settlement agreement, see infra, at 180, appears as an 
appellee. Subsequent references to the “appellees” in this opinion, how-
ever, will include only the plaintiff-appellees.
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that the April 4 filing deadline coupled with the signature 
requirement impermissibly burdened First and Fourteenth 
Amendment rights, but it postponed a decision on this issue 
pending submission of additional evidence to justify the selec-
tion of that date.

On March 17, 1977, the Chicago Board and the appellees 
concluded a settlement agreement with respect to the unre-
solved issues. The agreement was incorporated into an order 
entered the same day which provided that “solely as applied 
to the Special Mayoral Election to be held in Chicago on 
June 7, 1977,” the signature requirement would be reduced to 
20,000 and the filing deadline extended to April 18. App. 74. 
The District Court denied the State Board’s subsequent 
motion to vacate both orders.

The State Board, but not the Chicago Board, appealed from 
both the March 14 order and the March 17 order. In a per 
curiam decision rendered six months after the election, the 
Court of Appeals for the Seventh Circuit adopted the opinion 
of the District Court. 566 F. 2d 586, 587 (1977). Also, 
with respect to the March 17 order, the Court of Appeals 
dismissed as moot the State Board’s contention that the 
Chicago Board lacked authority to conclude a settlement 
agreement without prior state approval. In so ruling, the 
court noted that the settlement order applied only to the 
June 7 election, which had long passed, and held that the 
question of the Chicago Board’s authority for its actions was 
not “capable of repetition, yet evading review,” id., at 588, 
quoting DeFunis v. Odegaard, 416 U. S. 312, 318-319 (1974).

We noted probable jurisdiction, 435 U. S. 994 (1978), and 
we now affirm.

II
Appellant argues here, as it did below, that this Court’s 

summary affirmance of Jackson v. Ogilvie, supra, is dispositive 
of the equal protection challenge here. In analyzing this 
contention, we note at the outset that summary affirmances 
have considerably less precedential value than an opinion on
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the merits. See Edelman v. Jordan, 415 U. S. 651, 671 (1974). 
As Mr . Chief  Just ice  Burger  observed in Fusari v. Stein-
berg, 419 IT. S. 379, 392 (1975) (concurring opinion), “upon 
fuller consideration of an issue under plenary review, the 
Court has not hesitated to discard a rule which a line of sum-
mary affirmances may appear to have established.” See 
Usery n . Turner Elkhorn Mining Co., 428 IT. S. 1, 14 (1976).

Moreover, we agree with the District Court’s conclusion 
that Jackson does not govern the issues currently before us. 
In that case, the Reverend Jesse Jackson, an independent 
candidate for Mayor of Chicago, attacked the 5% signature 
requirement for independent candidates as an impermissible 
burden on the exercise of First Amendment rights. He con-
tended as well that the discrepancy between the 5% rule and 
the less stringent requirements for candidates of established 
political parties violated the Equal Protection Clause. A 
three-judge District Court rejected both claims, finding the 
5% requirement reasonable and the burdens imposed on inde-
pendent and established party candidates roughly equivalent. 
Appellees mount a different challenge. They do not attack 
the lines drawn between independent and established party 
candidates. Rather, their equal protection claim rests on the 
discrimination between those independent candidates and new 
parties seeking access to the ballot in statewide elections and 
those similarly situated candidates and parties seeking access 
in city elections.

Appellant urges, however, that even though the District 
Court in Jackson did not explicitly mention the equal pro-
tection issue presented here, the issue was raised in a memo-
randum supporting Jackson filed with the District Court by 
the State. In the course of arguing that the election law dis-
criminated against independent candidates, the memorandum 
stated:

“It must also be remembered that it is even more difficult 
for an independent candidate to obtain signatures than 
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it would be for an independent party. Yet a whole new 
State political party needs only 25,000 signatures through-
out the entire State for state officers, (Section 10-2), 
while a single independent candidate for only the office 
of Mayor of Chicago, needs almost 60,000 signatures. 
This also is an invidious discrimination against one seek-
ing the office of Mayor of Chicago.” Memorandum of 
Law, App. to Juris. Statement in Jackson v. Ogilvie, O. T. 
1970, No. 70-1341, p. B-23.7

In view of the District Court’s ultimate decision, appellant 
contends, this issue was necessarily resolved against Jackson, 
and therefore was resolved by this Court as well in its sum-
mary affirmance.

The District Court in Jackson, however, framed the equal 
protection issue before it as “whether [the 5% signature] 
requirement operates to discriminate against the plaintiff by 
depriving him of a right granted to candidates of established 
political parties.” 325 F. Supp., at 868. The jurisdictional 
statement posed the question in similar terms. Juris. State-
ment in Jackson v. Ogilvie, O. T. 1970, No. 70-1341, pp. 14-15. 
Although the jurisdictional statement alluded to the State’s 
memorandum, id., at 15, and incorporated it as a separate 
appendix, id., at B-21—B-24, at no point did it directly 
address the question now before us.

This omission disposes of appellant’s argument. As we 
stated in Mandel v. Bradley, 432 U. S. 173, 176 (1977), the 
precedential effect of a summary affirmance can extend no 
farther than “the precise issues presented and necessarily 
decided by those actions.” A summary disposition affirms

7 Appellees Rose and the United States Labor Party argue that even 
this statement does not present the issue now before the Court. In 
their view, it refers to the purported disparity between the treatment 
of independent candidates and that of new political parties. In fact, 
appellees argue, there is and was no such disparity. Compare Ill. Ann 
Stat., ch. 46, § 10-2 (Supp. 1978), with § 10-3.
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only the judgment of the court below, ibid., quoting Fusari v. 
Steinberg, supra, at 391-392 (Burge r , C. J., concurring), and 
no more may be read into our action than was essential to 
sustain that judgment. See Usery n . Turner Elkhorn Min-
ing Co., supra, at 14; McCarthy v. Philadelphia Civil Service 
Comm’n, 424 U. S. 645, 646 (1976) (per curiam). Questions 
which “merely lurk in the record,” Webster v. Fall, 266 U. S. 
507, 511 (1925), are not resolved, and no resolution of them 
may be inferred. Assuming that the State’s memorandum in 
Jackson can be read as advancing the issue presented here, see 
n. 7, supra, the issue was by no means adequately presented to 
and necessarily decided by this Court. Jackson therefore has 
no effect on the constitutional claim advanced by appellees.

Ill
In determining whether the Illinois signature requirements 

for new parties and independent candidates as applied in the 
city of Chicago violate the Equal Protection Clause, we must 
examine the character of the classification in question, the 
importance of the individual interests at stake, and the state 
interests asserted in support of the classification. See 
Memorial Hospital v. Maricopa County, 415 U. S. 250, 253- 
254 (1974); Dunn v. Blumstein, 405 U. S. 330, 335 (1972); 
Kramer v. Union School Dist., 395 U. S. 621, 626 (1969); 
Williams v. Rhodes, 393 U. S. 23, 30 (1968).

The provisions of the Illinois Election Code at issue incor-
porate a geographic classification. For purposes of setting 
the minimum-signature requirements, the Code distinguishes 
state candidates, political parties, and the voters supporting 
each, from city candidates, parties, and voters. In 1977, an 
independent candidate or a new political party in Chicago, a 
city with approximately 718,937 voters eligible to sign nomi-
nating petitions for the mayoral election in 1977,8 had to 

8 Chicago Board of Election Commissioners, Municipal Election Results 
(Apr. 1, 1975).
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secure over 10,000 more signatures on nominating petitions 
than an independent candidate or new party in state elec-
tions, who had a pool of approximately 4.5 million eligible 
voters from which to obtain signatures.9 That the distinc-
tion between state and city elections undoubtedly is valid for 
some purposes does not resolve whether it is valid as applied 
here.

Restrictions on access to the ballot burden two distinct and 
fundamental rights, “the right of individuals to associate for 
the advancement of political beliefs, and the right of qualified 
voters, regardless of their political persuasion, to cast their 
votes effectively.” Williams v. Rhodes, supra, at 30. The 
freedom to associate as a political party, a right we have rec-
ognized as fundamental, see 393 U. S., at 30-31, has diminished 
practical value if the party can be kept off the ballot. 
Access restrictions also implicate the right to vote because, 
absent recourse to referendums, “voters can assert their 
preferences only through candidates or parties or both.” 
Lubin v. Panish, 415 U. S. 709, 716 (1974). By limiting the 
choices available to voters, the State impairs the voters’ 
ability to express their political preferences. And for reasons 
too self-evident to warrant amplification here, we have often 
reiterated that voting is of the most fundamental significance 
under our constitutional structure. Wesberry v. Sanders, 376 
U. S. 1, 17 (1964); Reynolds v. Sims, 377 U. S. 533, 555 
(1964); Dunn v. Blumstein, supra, at 336.

When such vital individual rights are at stake, a State must 
establish that its classification is necessary to serve a com-
pelling interest. American Party of Texas v. White, 415 
U. S. 767, 780-781 (1974); Storer v. Brown, 415 U. S. 724, 
736 (1974); Williams v. Rhodes, supra, at 31. To be sure, 
the Court has previously acknowledged that States have a

9 U. S. Dept, of Commerce, Bureau of the Census, Statistical Abstract 
of the United States 505 (1977).



ILLINOIS ELECTIONS BD. v. SOCIALIST WORKERS PARTY 185

173 Opinion of the Court

legitimate interest in regulating the number of candidates on 
the ballot. In Lubin v. Panish, supra, at 715, we observed:

“A procedure inviting or permitting every citizen to 
present himself to the voters on the ballot without some 
means of measuring the seriousness of the candidate’s 
desire and motivation would make rational voter choices 
more difficult because of the size of the ballot and hence 
would tend to impede the electoral process. . . . The 
means of testing the seriousness of a given candidacy 
may be open to debate; the fundamental importance of 
ballots of reasonable size limited to serious candidates 
with some prospects of public support is not.”

Similarly, in Bullock v. Carter, 405 U. S. 134, 145 (1972) 
(footnote omitted), the Court expressed concern for the States’ 
need to assure that the winner of an election “is the choice of 
a majority, or at least a strong plurality, of those voting, 
without the expense and burden of runoff elections.” Conse-
quently, we have upheld properly drawn statutes that require 
a preliminary showing of a “significant modicum of support” 
before a candidate or party may appear on the ballot. Jenness 
v. Fortson, 403 U. S. 431, 442 (1971); see, e. g., American 
Party of Texas v. White, supra.

However, our previous opinions have also emphasized that 
“even when pursuing a legitimate interest, a State may not 
choose means that unnecessarily restrict constitutionally 
protected liberty,” Kusper v. Pontikes, 414 U. S. 51, 58-59 
(1973), and we have required that States adopt the least 
drastic means to achieve their ends. Lubin v. Panish, supra, 
at 716; Williams v. Rhodes, supra, at 31-33. This require-
ment is particularly important where restrictions on access 
to the ballot are involved. The States’ interest in screening 
out frivolous candidates must be considered in light of the 
significant role that third parties have played in the political 
development of the Nation. Abolitionists, Progressives, and 
Populists have undeniably had influence, if not always elec-
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toral success. As the records of such parties demonstrate, 
an election campaign is a means of disseminating ideas as 
well as attaining political office. See A. Bickel, Reform and 
Continuity 79-80 (1971); W. Binkley, American Political 
Parties 181-205 (3d ed. 1959); H. Penniman, Sait’s American 
Political Parties and Elections 223-239 (5th ed. 1952). 
Overbroad restrictions on ballot access jeopardize this form 
of political expression.

The signature requirements for independent candidates and 
new political parties seeking offices in Chicago are plainly 
not the least restrictive means of protecting the State’s objec-
tives. The Illinois Legislature has determined that its inter-
est in avoiding overloaded ballots in statewide elections is 
served by the 25,000-signature requirement. Yet appellant 
has advanced no reason, much less a compelling one, why the 
State needs a more stringent requirement for Chicago. At 
oral argument, appellant explained that the signature provi-
sions for statewide elections originally reflected a different 
approach than those for elections in political subdivisions. 
Tr. of Oral Arg. 35-37. Not only were independent candi-
dates and new political parties in state elections required to 
obtain 25,000 signatures, but those signatures also had to 
meet standards pertaining to geographic distribution. By 
comparison, candidates and parties in city elections had only 
to obtain signatures from a flat percentage of the qualified 
voters. In Moore v. Ogilvie, 394 U. S. 814 (1969), this Court 
struck down on equal protection grounds Illinois’ requirement 
that the nominating petition of a candidate for statewide 
office include the signatures of at least 200 qualified voters 
from at least 50 counties. Following Moore, the Court of 
Appeals for the Seventh Circuit invalidated a provision in the 
amended statute which specified that no more than 13,000 
signatures on a new party’s petition for statewide elections 
could come from any one county. Communist Party of Illi-
nois v. State Board of Elections, 518 F. 2d 517, cert, denied,
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423 U. S. 986 (1975). Thus, appellant noted, the invalida-
tion of the geographic constraints has tied the requirements 
for both city and state candidates solely to a population 
standard, giving rise to the anomaly at issue here.

Although this account may explain the anomaly, appellant 
still has suggested no reasons that justify its continuation. 
Historical accident, without more, cannot constitute a com-
pelling state interest. We therefore hold that the Illinois 
Election Code is unconstitutional insofar as it requires inde-
pendent candidates and new political parties to obtain more 
than 25,000 signatures in Chicago.

IV
Appellant finally challenges the Court of Appeals’ disposi-

tion of its appeal from the March 17 settlement order. The 
court dismissed as moot appellant’s claim that the Chicago 
Board lacked authority to conclude a settlement agreement 
without the State’s consent. In appellant’s view, the court 
erred in not placing this claim within the exception to the 
mootness doctrine for cases that are “capable of repetition, 
yet evading review.” Southern Pacific Terminal Co. v. ICC, 
219 U. S. 498, 515 (1911).

In Weinstein v. Bradford, 423 U. S. 147, 149 (1975), we 
elaborated on this exception, holding that 'a case is not moot 
when:

“(1) the challenged action was in its duration too short 
to be fully litigated prior to its cessation or expiration, 
and (2) there was a reasonable expectation that the same 
complaining party would be subjected to the same action 
again.”

Although the first branch of the test is satisfied here, appel-
lant has presented no evidence creating a reasonable expecta-
tion that the Chicago Board will repeat its purportedly 
unauthorized actions in subsequent elections. Appellant’s 
conclusory assertions that the actions are capable of repetition 
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are not sufficient to satisfy the Weinstein test, particularly 
since appellant does not contend that the Chicago Board has 
ever attempted previously to conclude litigation without its 
approval. The Chicago Board’s entry into a settlement agree-
ment reflected neither a policy it had determined to continue, 
cf. United States v. New York Telephone Co., 434 U. S. 159, 
165 n. 6 (1977), nor even a consistent pattern of behavior, 
cf. SEC v. Sloan, 436 U. S. 103, 109-110 (1978). And the 
Chicago Board’s action patently was not a matter of statu-
tory prescription, as was the case in other election decisions 
on which appellant relies, e. g., Storer v. Brown, 415 U. 8., at 
737 n. 8; Moore v. Ogilvie, supra, at 816. We therefore find 
that appellant’s challenge was properly dismissed as moot.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

The  Chief  Just ice  concurs in the judgment.

Mr . Just ice  Blackmu n , concurring.
Although I join the Court’s opinion and its strict-scrutiny 

approach for election cases, I add these comments to record 
purposefully, and perhaps somewhat belatedly, my unrelieved 
discomfort with what seems to be a continuing tendency in 
this Court to use as tests such easy phrases as “compelling 
[state] interest” and “least drastic [or restrictive] means.” 
See, ante, at 184, 185, and 186. I have never been able fully 
to appreciate just what a “compelling state interest” is. If it 
means “convincingly controlling,” or “incapable of being over-
come” upon any balancing process, then, of course, the test 
merely announces an inevitable result, and the test is no test 
at all. And, for me, “least drastic means” is a slippery slope 
and also the signal of the result the Court has chosen to reach. 
A judge would be unimaginative indeed if he could not come 
up with something a little less “drastic” or a little less “restric-
tive” in almost any situation, and thereby enable himself to
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vote to strike legislation down. This is reminiscent of the 
Court’s indulgence, a few decades ago, in substantive due 
process in the economic area as a means of nullification.

I feel, therefore, and have always felt, that these phrases 
are really not very helpful for constitutional analysis. They 
are too convenient and result oriented, and I must endeavor 
to disassociate myself from them. Apart from their use, how-
ever, the result the Court reaches here is the correct one. It 
is with these reservations that I join the Court’s opinion.

Mr . Justic e  Steve ns , concurring in part and concurring in 
the judgment.

Placing additional names on a ballot adds to the cost of 
conducting elections and tends to confuse voters. The State 
therefore has a valid interest in limiting access to the ballot 
to serious candidates. If that interest is adequately served 
by a 25,000-signature requirement in a statewide election, the 
same interest cannot justify a larger requirement in a smaller 
election.

Nonetheless, I am not sure that the disparity evidences a 
violation of the Equal Protection Clause. The constitutional 
requirement that Illinois govern impartially would be impli-
cated by a rule that discriminates, for example, between 
Socialists and Republicans or between Catholics and Protes-
tants. But I question whether it has any application to rules 
prescribing different qualifications for different political offices. 
Rather than deciding that question, I would simply hold that 
legislation imposing a significant interference with access to 
the ballot must rest on a rational predicate. This legislative 
remnant is without any such support. It is either a product 
of a malfunction of the legislative process or merely a by-
product of this Court’s decision in Moore v. Ogilvie, 394 U. S. 
814, see post, at 190-191 (Rehnquis t , J., concurring in judg-
ment) . In either event, I believe it has deprived appellees of 
their liberty without the “due process of lawmaking” that the
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Fourteenth Amendment requires. Cf. Delaware Tribal Busi-
ness Committee n . Weeks, 430 U. S. 73, 98 (Stevens , J., 
dissenting).

For these reasons I concur in the Court’s judgment and in 
Parts I, II, and IV of its opinion.

Mr . Just ice  Rehnquis t , concurring in the judgment.
I concur in the judgment of the Court, but I cannot join 

its opinion: It employs an elaborate analysis where a very 
simple one would suffice. The disparity between the state 
and city signature requirements does not make sense, and 
this Court is intimately familiar with the reasons why.

In 1968, Illinois had a coherent set of petition requirements 
for obtaining a place on the ballot. In order to appear on 
the ballot in a county or city election, it was necessary for 
independent candidates and new political parties to obtain 
voter signatures equal in number to 5% of the voters who 
voted in the political subdivision at the last general election. 
Requirements for statewide office put greater emphasis on 
geographical balance: Independent candidates and new 
political parties needed 25,000 signatures, and at least 200 
signatures had to be obtained from each of 50 counties within 
the State. Thus, a candidate for statewide office at that time 
could get on the ballot with fewer signatures than a can-
didate for office in Cook County, but he* was also subject 
to special restrictions. It was reasonable for Illinois to con-
clude that this scheme best vindicated its interest in “pro-
tect [ing] the integrity of its political processes from frivolous 
or fraudulent candidacies.” Bullock v. Carter, 405 U. S. 134, 
145 (1972). Cook County is not Illinois, and all the State 
asked was that candidates and political parties interested in 
statewide office produce this minimal evidence of statewide 
support.

In 1969, this Court held that the 200 voters per county 
requirement violated the Equal Protection Clause because dif-
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ferent counties had different populations. Moore v. Ogilvie, 
394 U. S. 814 (1969). That decision led to a holding by the 
Seventh Circuit that the statute, as amended by the legisla-
ture after Moore to place a 13,000-signature limit on new 
political party signatures from any one county, was likewise 
a denial of equal protection. Communist Party of Illinois v. 
State Board of Elections, 518 F. 2d 517 (CA7), cert, denied, 
423 U. S. 986 (1975).

The courts having knocked out key panels in an otherwise 
symmetrical mosaic, it is not surprising that little sense can 
be made of what is left. Given this history, I cannot sub-
scribe to my Brother Stevens ’ alternative characterization of 
Illinois’ problem as “a malfunction of the legislative process.” 
The legislature enacted a comprehensive Election Code, and 
amended it once in response to a decision of this Court. The 
attorneys for the State Board of Elections are now placed in 
the position of having to defend a law which is but a trun-
cated version of the original enactment.

All of this explains the disparate treatment of statewide 
and Chicago candidates; it does not justify it under any 
rational-basis test, and appellant has scarcely made any effort 
to do so before this Court. In the light of this history, and 
without engaging in any elaborate analysis which pretends 
that we are dealing with the considered product of a legisla-
ture, I would hold that the disparate treatment bears no 
rational relationship to any state interest.



192 OCTOBER TERM, 1978

Counsel 440 U. S.

FEDERAL ENERGY REGULATORY COMMISSION v. 
SHELL OIL CO. et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 77-1652. Argued January 15, 1979—Decided February 22, 1979*  

566 F. 2d 536, affirmed by an equally divided Court.

Howard E. Shapiro argued the cause for petitioner in No. 
77-1652 and respondent in No. 77-1654. With him on the 
briefs were Solicitor General McCree, Deputy Solicitor Gen-
eral Barnett, Richard A. Allen, and M. Frazier King, Jr. 
Charles E. Hill argued the cause and filed briefs for petitioner 
in No. 77-1654.

Thomas G. Johnson argued the cause for respondents in No. 
77-1652. With him on the brief were David G. Stevenson, 
David M. Whitney, W. 0. Strong III, Richard F. Generelly, 
Alan Berlin, B. James McGraw, Edwin S. Nail, Justin R. 
Wolf, Thomas H. Burton, Robert C. Murray, David C. Henri, 
Arthur S. Berner, Richard G. Harris, William A. Sackmann, 
Tom P. Hamill, Robert D. Haworth, John L. Williford, Paul 
W. Hicks, Richard F. Remmers, James D. Olsen, W. B. Wag-
ner, Jr., Pat F. Timmons, John A. Ramsey, Paul J. Broyles, 
Karen, A. Berndt, George C. Bond, and Kenneth L. Riedman, 
Jr. Stephen M. Hackerman, Charles M. Darling IV, John M. 
Young, and Michael B. Silva filed a brief for Tenneco Oil Co. 
et al., respondents in No. 77-1652. Edwin W. Edwards, Gov-
ernor of Louisiana, William J. Guste, Jr., Attorney General, 
James R. Patton, Jr., David B. Robinson, and Harry E.

*Together with No. 77-1654, Consumer Energy Council of America v. 
Federal Energy Regulatory Commission, also on certiorari to the same 
court.
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Barsh, Jr., filed a brief for the State of Louisiana, respondent 
in No. 77-1652.+

Per  Curiam .
The judgment is affirmed by an equally divided Court.

Mr . Justi ce  Stewart  took no part in the consideration or 
decision of these cases.

fBriefs of amici curiae urging reversal were filed by Robert J. Hobbs 
for the Action Alliance of Senior Citizens of Greater Philadelphia; by 
Frederick M oring for the Associated Gas Distributors; and by Charles F. 
Wheatley, Jr., for the United States Conference of Mayors et al.

Avrum M. Gross, Attorney General, Robert M. Maynard, Assistant 
Attorney General, and Robert H. Loeffler filed a brief for the State of 
Alaska as amicus curiae urging affirmance.



194 OCTOBER TERM, 1978

440 U. S.Syllabus

HARRAH INDEPENDENT SCHOOL DISTRICT 
et  al . v. MARTIN

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 78-443. Decided February 26, 1979

Respondent, a tenured teacher, was denied salary increases during the 
1972-1974 school years because of her refusal to comply with the 
School Board’s continuing-education requirement, which was incorporated 
by reference into her employment contract. After the Oklahoma Legis-
lature enacted a law mandating certain salary raises for teachers regard-
less of their compliance with the continuing-education policy, the School 
Board notified respondent that her contract would not be renewed for 
the 1974-1975 school year unless she enrolled in the required continuing- 
education courses. When respondent refused to comply, the School 
Board found that her persistent noncompliance with the continuing- 
education requirement constituted “wilful neglect of duty” under an 
Oklahoma statute and refused to renew her contract for the following 
school year. The District Court dismissed respondent’s complaint, 
which claimed that the School Board’s action denied respondent her 
liberty and property without due process of law and equal protection 
of the laws, as guaranteed by the Fourteenth Amendment. The Court 
of Appeals reversed. Held:

1. The School Board’s actions did not violate respondent’s due process 
rights. Respondent has no colorable claim of a denial of procedural 
due process: she was advised of the School Board’s decision not to renew 
her contract and of her right to a hearing before the Board, and, at her 
request, a hearing was held at which both she and her attorney appeared 
and unsuccessfully contested the Board’s determination that her refusal 
to enroll in continuins-education courses constituted “wilful neglect of 
duty.” Nor did the School Board’s action deny respondent substantive 
due process. After the state legislature, by making pay raises manda-
tory, deprived the Board of the sanction that it had earlier used to en-
force its teachers’ contractual obligation to earn continuing-education 
credits, the Board turned to contract nonrenewal, but applied this 
sanction purely prospectively so that those who might have relied on 
its past practice would nonetheless have an opportunity to bring them- 
selves into compliance with the terms of their contracts. Such a course 
of conduct on the part of a school board responsible for the public
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education of students within its jurisdiction, and employing teachers to 
perform the principal portion of that task, can scarcely be described as 
arbitrary.

2. Respondent was not deprived of equal protection of the laws. The 
School Board’s concern with the educational qualifications of its teachers 
cannot under any reasoned analysis be described as impermissible, and 
it is not contended that the Board’s continuing-education requirement 
bears no rational relationship to that legitimate governmental concern. 
The sanction of contract nonrenewal, imposed uniformly on the “class” 
of teachers who refuse to comply with the continuing-education require-
ment, is quite rationally related to the Board’s objective of enforcing 
the continuing-education obligation of its teachers. That the Board 
was forced by the state legislature to penalize noncompliance differently 
than it had in the past in no way alters the equal protection analysis 
of respondent’s claim.

Certiorari granted; 579 F. 2d 1192, reversed.

Per  Curiam .
Respondent Martin was employed as a teacher by petitioner 

School District under a contract that incorporated by reference 
the School Board’s rules and regulations. Because respondent 
was tenured, Oklahoma law required the School Board to 
renew her contract annually unless she was guilty of, among 
other things, “wilful neglect of duty.” Okla. Stat., Tit. 70, 
§6-122 (Supp. 1976) (repealed 1977). The same Oklahoma 
statute provided for hearing and appeal procedures in the 
event of nonrenewal. One of the regulations incorporated 
into respondent’s contract required teachers holding only a 
bachelor’s degree to earn five semester hours of college credit 
every three years. Under the terms of the regulation, non- 
compliance with the continuing-education requirement was 
sanctioned by withholding salary increases.

Respondent, hired in 1969, persistently refused to comply 
with the continuing-education requirement and consequently 
forfeited the increases in salary to which she would have 
otherwise been entitled during the 1972-1974 school years. 
After her contract had been renewed for the 1973-1974 
school term, however, the Oklahoma Legislature enacted a 
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law mandating certain salary raises for teachers regardless of 
their compliance with the continuing-education policy. The 
School Board, thus deprived of the sanction which it had 
previously employed to enforce the provision, notified respond-
ent that her contract would not be renewed for the 1974^1975 
school year unless she completed five semester hours by 
April 10, 1974. Respondent nonetheless declined even to 
enroll in the necessary courses and, appearing before the 
Board in January 1974, indicated that she had no intention 
of complying with the requirement in her contract. Finding 
her persistent noncompliance with the continuing-education 
requirement “wilful neglect of duty,” the Board voted at its 
April 1974 meeting not to renew her contract for the following 
school year. After unsuccessfully pursuing administrative and 
judicial relief in the Oklahoma state courts, respondent 
brought this action in the United States District Court for 
the Western District of Oklahoma. She claimed that the 
Board’s action had denied her liberty and property without 
due process of law and equal protection of the laws, as 
guaranteed by the Fourteenth Amendment to the United 
States Constitution.

The District Court dismissed her complaint; it refused to 
assert “pendent jurisdiction” over respondent’s state-law claim 
that her refusal to comply with the continuing-education 
provision in her contract did not constitute “wilful neglect of 
duty” within the meaning of the Oklahoma tenure statute, 
and it concluded upon the stipulated evidence that the Board 
had not violated the Fourteenth Amendment in refusing to 
renew her contract. The Court of Appeals for the Tenth 
Circuit reversed. 579 F. 2d 1192 (1978). Following its own 
precedent of Weathers v. West Yuma County School Dist. 
R-J-l, 530 F. 2d 1335 (1976), the Court of Appeals deter-
mined that respondent had no protected “liberty” interest 
under the Fourteenth Amendment, but nonetheless held that 
under an amalgam of the equal protection and due process
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guarantees of the Fourteenth Amendment she had a constitu-
tional right to retain her employment as a teacher. The 
Board’s “arbitrary and capricious” action, concluded the Court 
of Appeals, “violated Fourteenth Amendment notions of fair-
ness embodied in the Due Process Clause generally and the 
Equal Protection Clause particularly.” 579 F. 2d 1192, 1200 
(1978).

While our decisions construing the Equal Protection and 
Due Process Clauses of the Fourteenth Amendment do not 
form a checkerboard of bright lines between black squares and 
red squares, neither do they leave courts, and parties litigating 
federal constitutional claims in them, quite as much at sea as 
the Court of Appeals apparently thought was the case. It is 
true, as that court observed, that the Due Process Clause of 
the Fourteenth Amendment not only accords procedural safe-
guards to protected interests, but likewise protects substantive 
aspects of liberty against impermissible governmental restric-
tions. Kelley v. Johnson, 425 U. S. 238, 244 (1976). But our 
cases supply an analytical framework for determining whether 
the Fourteenth Amendment rights of a person in the position 
of respondent have been violated. Employing that frame-
work here, we conclude that the Court of Appeals’ judgment 
should be reversed.

The School District has conceded at all times that respond-
ent was a “tenured” teacher under Oklahoma law, and there-
fore could be dismissed only for specified reasons. She was ac-
corded the usual elements of procedural due process. Shortly 
after the Board’s April 1974 meeting, she was advised of the 
decision not to renew her contract and of her right to a 
hearing before the Board. At respondent’s request, a hearing 
was held at which both she and her attorney appeared and 
unsuccessfully contested the Board’s determination that her 
refusal to enroll in the continuing-education courses con-
stituted “wilful neglect of duty.” Thus, as the Court of 
Appeals recognized, respondent has no colorable claim of a 



198 OCTOBER TERM, 1978

Per Curiam 440U.S.

denial of procedural due process. See Arnett v. Kennedy, 416 
U. S. 134 (1974); Perry v. Sindermann, 408 U. S. 593, 599- 
603 (1972). If respondent is to succeed in her claims under 
the Fourteenth Amendment, it must be on the basis of either 
“substantive” due process or equal protection.

Relying on the Fourteenth Amendment’s protection of the 
“substantive aspects” of “life, liberty, and property,” the 
Court of Appeals held, apparently, that the School Board’s 
decision to substitute the sanction of contract nonrenewal for 
the sanction of withholding routine pay increases was so 
“arbitrary” that it offended “notions of fairness” generally 
embodied in the Due Process Clause. Here, however, there 
is no claim that the interest entitled to protection as a matter 
of substantive due process was anything resembling “the 
individual’s freedom of choice with respect to certain basic 
matters of procreation, marriage, and family life.” Kelley v. 
Johnson, supra, at 244; see Roe v. Wade, 410 U. S. 113 
(1973); Eisenstadt v. Baird, 405 U. S. 438 (1972); Stanley 
v. Illinois, 405 U. S. 645 (1972); Griswold v. Connecticut, 
381 U. S. 479 (1965); Meyer v. Nebraska, 262 U. S. 390 
(1923). Rather, respondent’s claim is simply that she, as 
a tenured teacher, cannot be discharged under the School 
Board’s purely prospective rule establishing contract nonre-
newal as the sanction for violations of the continuing-educa-
tion requirement incorporated into her contract.

The School Board’s rule is endowed with a presumption of 
legislative validity, and the burden is on respondent to show 
that there is no rational connection between the Board’s 
action and its conceded interest in providing its students with 
competent, well-trained teachers. See Kelley n . Johnson, 
supra, at 247; Day-Brite Lighting, Inc. v. Missouri, 342 U. S. 
421, 423 (1952); Prince v. Massachusetts, 321 U. S. 158, 168- 
170 (1944); CSC v. Letter Carriers, 413 U. S. 548 (1973). 
Respondent’s claim that the Board acted arbitrarily in im-
posing a new penalty for noncompliance with the continuing-
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education requirement simply does not square with the facts. 
By making pay raises mandatory, the state legislature de-
prived the Board of the sanction that it had earlier used to 
enforce its teachers’ contractual obligation to earn continuing- 
education credits. The Board thus turned to contract nonre-
newal, but applied this sanction purely prospectively so that 
those who might have relied on its past practice would none-
theless have an opportunity to bring themselves into com-
pliance with the terms of their contracts. Indeed, of the 
four teachers in violation of the continuing-education require-
ment when the state legislature mandated salary increases, 
only respondent persisted in refusing to enroll in the neces-
sary courses. Such a course of conduct on the part of a 
school board responsible for the public education of students 
within its jurisdiction, and employing teachers to perform 
the principal portion of that task, can scarcely be described 
as arbitrary. Respondent’s claim of a denial of substantive 
due process under these circumstances is wholly untenable.

The Court of Appeals’ reliance upon the equal protection 
guarantee of the Fourteenth Amendment was likewise mis-
taken. Since respondent neither asserted nor established the 
existence of any suspect classification or the deprivation of any 
fundamental constitutional right, see San Antonio Independ-
ent School Dist. v. Rodriguez, 411 U. S. 1, 40 (1973), the 
only inquiry is whether the State’s classification is “rationally 
related to the State’s objective.” Massachusetts Board oj 
Retirement v. Murgia, 427 U. S. 307, 315 (1976). The most 
cursory examination of the agreed facts demonstrates that the 
Board’s action met this test.

The School District’s concern with the educational qualifi-
cations of its teachers cannot under any reasoned analysis be 
described as impermissible, and respondent does not contend 
that the Board’s continuing-education requirement bears no 
rational relationship to that legitimate governmental concern.
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Rather, respondent contests “the permissibility of the classi-
fication by which [she] and three other teachers were required 
to achieve [by April 1974] the number of continuing-educa-
tion credits that all other teachers were given three years to 
achieve.” Brief in Opposition 7.

The Board’s objective in sanctioning violations of the con-
tinuing-education requirement was, obviously, to encourage 
future compliance with the requirement. Admittedly, impo-
sition of a penalty for noncompliance placed respondent and 
three other teachers in a “class” different from those teachers 
who had complied with their contractual obligations in the 
past. But any sanction designed to enforce compliance with 
a valid rule, whatever its source, falls only on those who break 
the rule. Respondent and those in her “class” were the only 
teachers immediately affected by the Board’s action because 
they were the only teachers who had previously broken their 
contractual obligation. There is no suggestion here that the 
Board enforces the continuing-education requirement selec-
tively; the Board refuses to renew the contracts of those 
teachers and only those teachers who refuse to comply with 
the continuing-education requirement.

That the Board was forced by the state legislature in 1974 
to penalize noncompliance differently than it had in the past 
in no way alters the equal protection analysis of respondent’s 
claim. Like all teachers employed in the School District, 
respondent was given three years to earn five continuing- 
education credits. Unlike most of her colleagues, however, 
respondent refused to comply with the requirement, thus 
forfeiting her right to routine pay raises. Had the legislature 
not mandated salary increases in 1974, the Board presumably 
would have penalized respondent’s continued refusal to com-
ply with the terms of her contract by denying her an increase 
in salary for yet another year. The Board, having been 
deprived by the legislature of the sanction previously employed 
to enforce the continuing-education requirement, merely sub-
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stituted in its place another, albeit more onerous, sanction. 
The classification created by both sanctions, however, was 
between those who had acquired five continuing-education 
credits within the allotted time and those who had not.

At bottom, respondent’s position is that she is willing to 
forgo routine pay raises, but she is not willing to comply 
with the continuing-education requirement or to give up her 
job. The constitutional permissibility of a sanction imposed 
to enforce a valid governmental rule, however, is not tested 
by the willingness of those governed by the rule to accept the 
consequences of noncompliance. The sanction of contract 
nonrenewal is quite rationally related to the Board’s objective 
of enforcing the continuing-education obligation of its teach-
ers. Respondent was not, therefore, deprived of equal pro-
tection of the laws.

The petition for certiorari is granted, and the judgment of 
the Court of Appeals is n jReversed.

Mr . Justice  Marsh all  concurs in the result.
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UNITED STATES v. BODCAW CO.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 78-551. Decided February 26, 1979

Respondent property owner’s expenses in securing appraisals of the land 
involved in the United States’ easement condemnation action held not to 
constitute part of the “just compensation” required by the Fifth Amend-
ment for the taking of private property for public use. Since this liti-
gation no more than reflects the rather typical situation where the land-
owner is dissatisfied with the Government’s valuation, the case does not 
qualify as an exception to the general rule that indirect costs to the 
property owner caused by the taking of his land are generally not part 
of the just compensation to which he is constitutionally entitled.

Certiorari granted; 574 F. 2d 238, reversed and remanded.

Per  Curiam .
The United States brought this condemnation action to 

acquire a permanent easement in land owned by the respond-
ent. The jury determined that just compensation for the 
easement was $146,206, a sum about halfway between the 
Government’s offer and the respondent’s claim. The District 
Court granted the respondent’s motion to increase the award 
by $20,512.50 to compensate it for the expenses of securing 
appraisals of the land and for the fees of expert witnesses. A 
divided panel of the Court of Appeals for the Fifth Circuit 
affirmed the award in part, holding that the appraisal fees in 
this case were an appropriate part of the compensation 
required by the Fifth Amendment:

“Under the facts of this case, we cannot conclude that 
the Bodcaw Company has been made whole for the Gov-
ernment’s taking of its land if the large amount expended 
by it for appraisals in order to demonstrate the unfairness 
of the price offered by the United States is not considered 
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an element of just compensation.” United States v. 
1,380.09 Acres of Land, 574 F. 2d 238, 241 (1978).1

The Fifth Amendment forbids the taking of “private prop-
erty ... for public use, without just compensation.” This 
Court has often faced the problem of defining just compensa-
tion. One principle from which it has not deviated is that 
just compensation “is for the property, and not to the owner.” 
Monongahela Navigation Co. v. United States, 148 U. S. 312, 
326 (1893). As a result, indirect costs to the property owner 
caused by the taking of his land are generally not part of the 
just compensation to which he is constitutionally entitled. 
See, e. g., Dohany v. Rogers, 281 U. S. 362 (1930); Mitchell 
v. United States, 267 U. S. 341 (1925); Joslin Mfg. Co. v. Prov-
idence, 262 U. S. 668 (1923). See generally 4A J. Sackman, 
Nichols’ Law of Eminent Domain, ch. 14 (rev. 3d ed. 1977). 
Thus, “[a]ttorneys’ fees and expenses are not embraced within 
just compensation . . . .” Dohany v. Rogers, supra, at 368.

There may be exceptions to this general rule. This case, 
however, does not qualify as such an exception.2 As the 
dissenting judge in the Court of Appeals described this litiga-
tion, it no more than reflects “the rather typical, oft-recurring 
situation where the landowner is dissatisfied with the Govern-
ment’s valuation.” 574 F. 2d, at 242. The court, therefore, 
was in error in holding that the respondent was entitled to 
compensation for the costs of the appraisals it had had made.3

1 The Court of Appeals reduced the award by the amount of compensa-
tion allowed by the trial court for expert witness fees.

2 The Court of Appeals relied on its previous decision in United States 
v. Lee, 360 F. 2d 449 (1966). In that case the court allowed as part 
of a compensation award the owner’s expenses in having a survey made of 
the land to be taken. But the Lee case involved misrepresentation on 
the part of the Government as to the amount of land to be taken. Even 
if correctly decided, therefore, that case presented a situation quite dif-
ferent from the present case, where no such misrepresentation was alleged.

3 The Court of Appeals necessarily rested its decision on constitutional 
grounds. It is settled that litigation costs cannot be assessed against the
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Perhaps it would be fair or efficient to compensate a land-
owner for all the costs he incurs as a result of a condemnation 
action. See Ayer, Allocating the Costs of Determining “Just 
Compensation,” 21 Stan. L. Rev. 693 (1969). Congress moved 
in that direction with Pub. L. 91-646, 84 Stat. 1894, codified 
at 42 U. S. C. §§ 4601-4655. Among other costs which the 
Act placed on the Government were the property owner’s rea-
sonable litigation expenses (including attorney’s fees) when a 
condemnation action is dismissed as being unauthorized, when 
the Government abandons a condemnation, or when the prop-
erty owner has recovered through an inverse condemnation 
action under the Tucker Act. 42 U. S. C. § 4654. But such 
compensation is a matter of legislative grace rather than con-
stitutional command. The respondent’s appraisal expenses 
were not part of the “just compensation” required by the 
Fifth Amendment.

The petition for certiorari is granted, the judgment is 
reversed, and the case is remanded to the Court of Appeals for 
the Fifth Circuit for proceedings consistent with this opinion.

It is so ordered.

United States in the absence of statutory authorization. United States v. 
Worley, 281 U. S. 339, 344 (1930). Although Congress has provided that 
court costs may sometimes be assessed against the Government when the 
opposing party prevails, 28 U. S. C. §2412, that authorization does not 
apply to condemnation cases. Fed. Rule Civ. Proc. 71A (I); United States 
v. 2,186.63 Acres of Land, 464 F. 2d 676 (CAIO 1972); United States ex 
rel. TV A n . An Easement, 452 F. 2d 729 (CA6 1971). Thus, even if the 
appraisal expenses in this case were to be considered “costs,” they could not 
be taxed to the United States. Congress has provided that appraisal fees 
will be paid by the Government in some condemnation cases, but this case 
does not fall within the scope of that provision. 42 U. S. C. § 4654.
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GROUP LIFE & HEALTH INSURANCE CO., aka  BLUE 
SHIELD OF TEXAS, et  al . v . ROYAL DRUG

CO., INC., dba  ROYAL PHARMACY OF 
CASTLE HILLS, et  al .
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FIFTH CIRCUIT

No. 77-952. Argued October 11, 1978—Decided February 27, 1979

Petitioner Blue Shield, a Texas insurance company, offers policies that 
entitle the insured to obtain prescription drugs. The insured may 
obtain the drugs from a pharmacy participating in a “Pharmacy 
Agreement” with Blue Shield (in which case the insured must pay only 
$2 for every prescription drug, with the remainder of the cost being paid 
directly by Blue Shield to the participating pharmacy) or from a non-
participating pharmacy (in which case the insured pays the full price 
and may be reimbursed by Blue Shield for 75% of the difference 
between that price and $2). Blue Shield offered to enter into a Phar-
macy Agreement with each licensed pharmacy in Texas, the participat-
ing pharmacy to agree to furnish Blue Shield policyholders prescription 
drugs at $2 each, with Blue Shield to agree to reimburse the pharmacy 
for its cost in acquiring the drug. Respondents, nonparticipating phar-
macies, brought this antitrust action alleging that Blue Shield and three 
participating pharmacies, also petitioners, had violated § 1 of the Sher-
man Act by entering into agreements fixing the retail prices of drugs 
and that petitioners’ activities had caused Blue Shield policyholders to 
boycott certain respondents. The trial court granted petitioners sum-
mary judgment on the ground that the agreements are exempt from the 
antitrust laws under §2(b) of the McCarran-Ferguson Act (Act), 
because the agreements are the “business of insurance,” are regulated 
by Texas, and are not boycotts within the meaning of the Act. The 
Court of Appeals reversed. Held: The Pharmacy Agreements are not 
the “business of insurance” within the meaning of § 2 (b). Pp. 210-233.

(a) Section 2 (b) exempts the “business of insurance,” not the “busi-
ness of insurers.” Pp. 210-211.

(b) A primary element of an insurance contract is the underwriting 
or spreading of risk, SEC n . Variable Annuity Life Ins. Co., 359 U. S. 
65, but that element is not involved in the Pharmacy Agreements, which 
are merely arrangements for the purchase of goods and services by 
Blue Shield, enabling it to effect cost savings. Pp. 211-215.
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(c) The Pharmacy Agreements involve contractual arrangements 
between Blue Shield and the pharmacies, not its policyholders. Pp. 
215-217.

(d) The legislative history of the Act confirms the conclusion that the 
“business of insurance” was understood by Congress to involve the 
underwriting of risk and the relationship and transactions between 
insurance companies and their policyholders, and no legislative inten-
tion is disclosed to exempt agreements or transactions between insurance 
companies and entities outside the insurance industry. Moreover, at 
the time of the Act’s enactment health-care plans such as those of Blue 
Shield were not considered to constitute insurance at all, and it is diffi-
cult to assume that Congress, contrary to that contemporary view, could 
have considered such plans to be the “business of insurance” within the 
meaning of the Act. Even if Congress did consider certain aspects of 
such plans to be the “business of insurance,” however, it still does not 
follow that the Pharmacy Agreements in this case are within the mean-
ing of that phrase. Pp. 217-230.

(e) This result is consistent with the principle that exemptions from 
the antitrust laws are to be construed narrowly. Pp. 231-233.

556 F. 2d 1375, affirmed.

Ste wart , J., delivered the opinion of the Court, in which Whit e , 
Black mun , Rehn quis t , and Ste vens , JJ., joined. Bren nan , J., filed a 
dissenting opinion, in which Burge r , C. J., and Mars hall  and Powe ll , 
JJ., joined, post, p. 233.

Keith E. Kaiser argued the cause for petitioners. With him 
on the briefs were J. Burleson Smith, R. Laurence Macon, 
Richard A. Whiting, Charles R. Shaddox, D. Dudley Oldham, 
Martin D. Beirne, William R. Pakalka, William C. Church, 
Jr., and Richard B. Moore.

Joel H. Pullen argued the cause and filed a brief for 
respondents.

Richard A. Allen argued the cause for the United States as 
amicus curiae urging affirmance. With him on the brief were 
Solicitor General McCree, Assistant Attorney General Shene- 
field, and Barry Grossman.*

*Briefs of amici curiae urging reversal were filed by Thomas E. Kauper, 
John A. Fillion, M. Jay Whitman, J. Albert Woll, and Laurence Gold for
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Mr . Just ice  Stew art  delivered the opinion of the Court.
The respondents, 18 owners of independent pharmacies in 

San Antonio, Tex., brought an antitrust action in a Federal 
District Court against the petitioners, Group Life and Health 
Insurance Co., known as Blue Shield of Texas (Blue Shield), 
and three pharmacies also doing business in San Antonio. 
The complaint alleged that the petitioners had violated § 1 
of the Sherman Act, 15 U. S. C. § 1, by entering agree-
ments to fix the retail prices of drugs and pharmaceuticals, 
and that the activities of the petitioners had caused Blue 
Shield’s policyholders not to deal with certain of the respond-
ents, thereby constituting an unlawful group boycott. The 
trial court granted summary judgment to the petitioners on 
the ground that the challenged agreements are exempt from 
the antitrust laws under § 2 (b) of the McCarran-Ferguson 
Act, 59 Stat. 34, as amended, 61 Stat. 448, 15 U. S. C. § 1012 
(b), because the agreements are the “business of insurance,” 
are “regulated by [Texas] law,” and are not “boycotts” within 
the meaning of § 3 (b) of the Act, 59 Stat. 34, 15 U. S. C.

the International Union, UAW, et al.; by James W. Rankin and Roger G. 
Wilson for the Blue Shield Assn.; by Peter F. Sloss and Godfrey L. 
Munter, Jr., for the California Dental Service et al.; by Chester Inwcdd 
for the District Council 37 Health & Security Plan et al.; by John H. Pick-
ering, Arnold M. Lerman, C. Loring Jetton, Jr., and William H. Crabtree 
for the Motor Vehicle Manufacturers Assn, of the United States, Inc.; 
and by Stephen F. Gordon for the United Federation of Teachers Welfare 
Fund.

Briefs of amici curiae urging affirmance were filed by William J. Brown, 
Attorney General, and Charles D. Weller for the State of Ohio; by Donald 
A. Randall and Jonathan T. Howe for the Automotive Service Councils, 
Inc.; by Richard M. Rindler and Phillip A. Proger for the National Assn, 
of Retail Druggists; by A. Stewart Kerr for the Pharmacists Guild of 
Michigan; and by Roger Tilbury and Henry Kane for the Portland Retail 
Druggists Assn., Inc.

Briefs of amici curiae were filed by Max Thelen, Jr., for the Kaiser- 
Permanente Medical Care Program; and by Jon S. Hanson, Richard A. 
Hemmings, and David J. Brummond for the National Assn, of Insurance 
Commissioners.
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§ 1013 (b).1 415 F. Supp. 343 (WD Tex.). The Court of 
Appeals for the Fifth Circuit reversed the judgment. Hold-
ing that the agreements in question are not the “business of 
insurance” within the meaning of § 2 (b), the appellate court 
did not reach the other questions decided by the trial court. 
556 F. 2d 1375. We granted certiorari because of intercircuit 
conflicts as to the meaning of the phrase “business of insur-
ance” in § 2 (b) of the Act.2 435 U. S. 903.

1 The Act provides in relevant part:
"Congress hereby declares that the continued regulation and taxation 

by the several States of the business of insurance is in the public interest, 
and that silence on the part of the Congress shall not be construed to 
impose any barrier to the regulation or taxation of such business by the 
several States.

"Sec. 2. (a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States which relate to the 
regulation or taxation of such business.

“(b) No Act of Congress shall be construed to invalidate, impair, or 
supersede any law enacted by any State for the purpose of regulating the 
business of insurance, or which imposes a fee or tax upon such business, 
unless such Act specifically relates to the business of insurance: Provided, 
That after June 30, 1948, the Act of July 2, 1890, as amended, known as 
the Sherman Act, and the Act of October 15, 1914, as amended, known as 
the Clayton Act, and the Act of September 26, 1914, known as the Federal 
Trade Commission Act, as amended, shall be applicable to the business of 
insurance to the extent that such business is not regulated by State 
law.

“Sec. 3. (a) Until June 30, 1948, the Act of July 2, 1890, as amended, 
known as the Sherman Act, and the Act of October 15, 1914, as amended, 
known as the Clayton Act, and the Act of September 26, 1914, known as 
the Federal Trade Commission Act, . . . and the Act of June 19, 1936, 
known as the Robinson-Patman Anti-discrimination Act, shall not apply to 
the business of insurance or to acts in the conduct thereof.

“(b) Nothing contained in this Act shall render the said Sherman Act 
inapplicable to any agreement to boycott, coerce, or intimidate, or act of 
boycott, coercion, or intimidation.” 59 Stat. 33-34, as amended, 61 Stat. 
448.

2 The position of the Fifth Circuit is in conflict with that of the Third, 
Fourth, and District of Columbia Circuits. See Frankford Hospital v. Blue 
Cross of Greater Philadelphia, 554 F. 2d 1253 (CA3 1977); Anderson v. 
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I
Blue Shield offers insurance policies which entitle the 

policyholders to obtain prescription drugs. If the pharmacy 
selected by the insured has entered into a “Pharmacy Agree-
ment” with Blue Shield, and is therefore a participating 
pharmacy, the insured is required to pay only $2 for every 
prescription drug. The remainder of the cost is paid directly 
by Blue Shield to the participating pharmacy. If, on the 
other hand, the insured selects a pharmacy which has not 
entered into a Pharmacy Agreement, and is therefore a non-
participating pharmacy, he is required to pay the full price 
charged by the pharmacy. The insured may then obtain 
reimbursement from Blue Shield for 75% of the difference 
between that price and $2.

Blue Shield offered to enter into a Pharmacy Agreement 
with each licensed pharmacy in Texas. Under the Agreement, 
a participating pharmacy agrees to furnish prescription drugs 
to Blue Shield’s policyholders at $2 for each prescription, 
and Blue Shield agrees to reimburse the pharmacy for the 
pharmacy’s cost of acquiring the amount of the drug pre-
scribed. Thus, only pharmacies that can afford to distribute 
prescription drugs for less than this $2 markup can profitably 
participate in the plan.3

Medical Service of District of Columbia, 551 F. 2d 304 (CA4 1977); Proc-
tor n . State Farm Mutual Automobile Ins. Co., 182 U. S. App. D. C. 264, 
561 F. 2d 262 (1977).

3 The amicus curiae brief of the United States provides a useful illustra-
tion of the operation of the Pharmacy Agreement:
“Suppose the usual and customary retail price for a quantity of Drug X 
charged both by ‘participating’ Pharmacy A and ‘non-participating’ Phar-
macy B is $10.00, and the wholesale price (or acquisition cost) to both is 
$8.00. If an insured buys Drug X from Pharmacy A, the insured pays 
$2.00. Pharmacy A receives $2.00 from the insured and $8.00 from Blue 
Shield, or $10.00 total. If an insured buys Drug X from Pharmacy B, 
the insured pays Pharmacy B $10.00, and receives $6.00 (75 percent of 
the difference between the retail price and $2.00) from Blue Shield. While
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The only issue before us is whether the Court of Appeals 
was correct in concluding that these Pharmacy Agreements 
are not the “business of insurance” within the meaning of 
§ 2 (b) of the McCarran-Ferguson Act. If that conclusion is 
correct, then the Agreements are not exempt from examina-
tion under the antitrust laws.4 Whether the Agreements are 
illegal under the antitrust laws is an entirely separate ques-
tion, not now before us.5

II
A

As the Court stated last Term in St. Paul Fire & Marine 
Ins. Co. v. Barry, 438 U. S. 531, 541,* the starting point in a 
case involving construction of the McCarran-Ferguson Act, 
like the starting point in any case involving the meaning of a 
statute, is the language of the statute itself. See also Blue 
Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 756 
(Powell , J., concurring). It is important, therefore, to ob-
serve at the outset that the statutory language in question

Pharmacy B receives the same as Pharmacy A, the insured must pay $4.00 
for the drug and also must take steps to obtain reimbursement.

“If the pharmacy’s acquisition cost for the drug is $5.00 rather than 
$8.00, the situations of Pharmacy B and the insured are unchanged. But 
now Pharmacy A will receive only $5.00 from Blue Shield, for a total of 
$7.00.”

4 Even if they are the “business of insurance,” the Agreements are 
exempt from the antitrust laws only if they are also “regulated by State 
law” within the meaning of § 2 (b) and not “boycotts” or other conduct 
described by § 3 (b). See n. 1, supra. See also St. Paul Fire & Marine 
Ins. Co. v. Barry, 438 U. S. 531.

5 It is axiomatic that conduct which is not exempt from the antitrust 
laws may nevertheless be perfectly legal. The United States in its amicus 
brief urging affirmance has taken the position that the Pharmacy Agree-
ments probably do not violate the antitrust laws, though recognizing that 
that issue is not presented here.

6 The issue in that case was the meaning of the “boycott” exception in 
§ 3 (b) of the Act. The issue here, the meaning of the “business of 
insurance” exemption in § 2 (b) of the Act, was not before the Court.
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here does not exempt the business of insurance companies 
from the scope of the antitrust laws. The exemption is for 
the “business of insurance,” not the “business of insurers”:

“The statute did not purport to make the States supreme 
in regulating all the activities of insurance companies; 
its language refers not to the persons or companies who 
are subject to state regulation, but to laws ‘regulating 
the business of insurance.’ Insurance companies may do 
many things which are subject to paramount federal reg-
ulation; only when they are engaged in the ‘business of 
insurance’ does the statute apply.” SEC v. National 
Securities, Inc., 393 U. S. 453, 459-460. (Emphasis 
in original.)

Since the law does not define the “business of insurance,” 
the question for decision is whether the Pharmacy Agreements 
fall within the ordinary understanding of that phrase, illu-
mined by any light to be found in the structure of the Act and 
its legislative history. Cf. Ernst & Ernst v. Hochjelder, 425 
U. S. 185,199, and n. 19.

B
The primary elements of an insurance contract are the 

spreading and underwriting of a policyholder’s risk. “It is 
characteristic of insurance that a number of risks are accepted, 
some of which involve losses, and that such losses are spread 
over all the risks so as to enable the insurer to accept each 
risk at a slight fraction of the possible liability upon it.” 
1 G. Couch, Cyclopedia of Insurance Law § 1:3 (2d ed. 1959). 
See also R. Keeton, Insurance Law § 1.2 (a) (1971) (“In-
surance is an arrangement for transferring and distributing 
risk”); 1 G. Richards, The Law of Insurance § 2 (W. Freed-
man 5th ed. 1952).7

7 Webster’s New International Dictionary of the English Language 1289 
(unabr. 2d ed. 1958) defines insurance as:
“Act of insuring, or assuring, against loss or damage by a contingent 
event; a contract whereby, for a stipulated consideration, called a premium,
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The significance of underwriting or spreading of risk as an 
indispensable characteristic of insurance was recognized by 
this Court in SEC n . Variable Annuity Life Ins. Co., 359 
U. S. 65. That case involved several corporations, repre-
senting themselves as “life insurance” companies, that offered 
variable annuity contracts for sale in interstate commerce. 
The companies were regulated by the insurance commissioners 
of several States. Purchasers of the contracts were not en-
titled to any fixed return, but only to a pro rata participation 
in the investment portfolios of the companies. Thus a policy- 
holder could receive substantial sums if investment decisions 
were successful, but very little if they were not. One of the 
questions presented was whether these variable annuity con-
tracts were the “business of insurance” under § 2 (b) of the 
McCarran-Ferguson Act.8 The Court held that the annuity 
contracts were not insurance, even though they were regulated 
as such under state law and involved actuarial prognostica-
tions of mortality. Central to the Court’s holding was the 
premise that “the concept of ‘insurance’ involves some invest-
ment risk-taking on the part of the company.” 359 U. S., at 
71. Since the variable annuity contracts offered no guarantee 
of fixed income, they placed all the investment risk on the 
annuitant and none on the company. Ibid. The Court con-
cluded, therefore, that the annuities involved “no true under-
writing of risks, the one earmark of insurance as it has com-
monly been conceived of in popular understanding and usage.” 
Id., at 73 (footnote omitted). Cf. German Alliance Ins. Co. 
v. Lewis, 233 U. S. 389, 412 (“The effect of insurance—indeed 

one party undertakes to indemnify or guarantee another against loss by 
a certain specified contingency or peril, called a risk, the contract being 
set forth in a document called the policy . . . .”

8 The issue in SEC n . Variable Annuity Life Ins. Co. was whether 
the variable annuity contracts were subject to regulation under the 
Securities Act of 1933 and the Investment Company Act of 1940. The 
Court held that the contracts were subject to such regulation as securities 
since they were not “insurance” or “annuity” policies specifically exempt
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it has been said to be its fundamental object—is to distribute 
the loss over as wide an area as possible”).

The petitioners do not really dispute that the underwriting 
or spreading of risk is a critical determinant in identifying 
insurance. Rather they argue that the Pharmacy Agree-
ments do involve the underwriting of risks. As they state in 
their brief:

“In Securities and Exchange Commission v. Variable 
Annuity Life Insurance Co., 359 U. S. 65, 73 (1959), 
the ‘earmark’ of insurance was described as the ‘under-
writing of risks’ in exchange for a premium. Here the 
risk insured against is the possibility that, during the 
term of the policy, the insured may suffer a financial loss 
arising from the purchase of prescription drugs, or that 
he may be financially unable to purchase such drugs. In 
consideration of the premium, Blue Shield assumes this 
risk by agreeing with its insureds to contract with Par-
ticipating Pharmacies to furnish the needed drugs and to 
reimburse the Pharmacies for each prescription filled for 
the insured. In short, each of the fundamental elements 
of insurance is present here—the payment of a pre-
mium in exchange for a promise to indemnify the 
insured against losses upon the happening of a specified 
contingency.”

The fallacy of the petitioners’ position is that they confuse 
the obligations of Blue Shield under its insurance policies, 
which insure against the risk that policyholders will be unable 
to pay for prescription drugs during the period of coverage, 
and the agreements between Blue Shield and the participating 
pharmacies, which serve only to minimize the costs Blue 
Shield incurs in fulfilling its underwriting obligations.9 The

from the Securities Act, and because they were not the “business of 
insurance” within the meaning of the McCarran-Ferguson Act.

9 It is true that some type of provider agreement is necessary for a 
service benefit plan to exist. But it does not follow that because an agree-
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benefit promised to Blue Shield policyholders is that their 
premiums will cover the cost of prescription drugs except 
for a $2 charge for each prescription.10 So long as that 
promise is kept, policyholders are basically unconcerned with 
arrangements made between Blue Shield and participating 
pharmacies.11

The Pharmacy Agreements thus do not involve any under-
writing or spreading of risk, but are merely arrangements for 
the purchase of goods and services by Blue Shield. By agree-
ing with pharmacies on the maximum prices it will pay for 
drugs, Blue Shield effectively reduces the total amount it must 
pay to its policyholders. The Agreements thus enable Blue 
Shield to minimize costs and maximize profits. Such cost-
savings arrangements may well be sound business practice, 
and may well inure ultimately to the benefit of policyholders 
in the form of lower premiums, but they are not the “business 
of insurance.”12

ment is necessary to provide insurance, it is also the “business of insur-
ance.” Assume, for example, that an indemnity insurer must have a line 
of credit or other commercial arrangement with a bank in order to pay 
off monetary claims. Despite the fact that the line of credit is “neces-
sary” for the insurer to fulfill its obligations, it is nevertheless not the 
“business of insurance.”

10 Thus, the benefit promised to Blue Shield policyholders under the 
policy is that they “shall be required to pay no more than the drug 
deductible for each of such covered drugs.”

11 As the Court of Appeals stated:
“Blue Shield’s policyholders are basically unconcerned with the contract 
between the insurer and the Participating Pharmacy. They are obligated 
to pay a Participating Pharmacy two dollars ($2.00) for a prescription 
regardless of the presence or absence of a price fixing arrangement. Thus, 
by minimizing costs and maximizing profits, the Participating Pharmacy 
Agreements inure principally to the benefit of Blue Shield.” 556 F. 2d 
1375, 1381.

12 As the United States points out in its amicus brief, there is an 
important distinction between risk underwriting and risk reduction. By 
reducing the total amount it must pay to policyholders, an insurer reduces 
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The Pharmacy Agreements are thus legally indistinguish-
able from countless other business arrangements that may be 
made by insurance companies to keep their costs low and 
thereby also keep low the level of premiums charged to their 
policyholders. Suppose, for example, that an insurance com-
pany entered into a contract with a large retail drug chain 
whereby its policyholders could obtain drugs under their 
policies only from stores operated by this chain. The justifi-
cation for such an agreement would be administrative and 
bulk-purchase savings resulting from obtaining all of the com-
pany’s drug needs from a single dealer. Even though these 
cost savings might ultimately be reflected in lower premiums 
to policyholders, would such a contract be the “business of 
insurance”? Or suppose that the insurance company should 
decide to acquire the chain of drug stores in order to lower 
still further its costs of meeting its obligations to its policy- 
holders. Such an acquisition would surely not be the “busi-
ness of insurance.” SEC v. National Securities, Inc.^ 393 
U. S. 453.13

C
Another commonly understood aspect of the business of 

insurance relates to the contract between the insurer and the 
insured. In enacting the McCarran-Ferguson Act Congress 
was concerned with:

“The relationship between insurer and insured, the type 
of policy which could be issued, its reliability, interpreta-

its liability and therefore its risk. But unless there is some element of 
spreading risk more widely, there is no underwriting of risk.

13 In National Securities, the Arizona Director of Insurance approved, 
pursuant to statute, a merger between two insurance companies. This 
Court held, however, that the Arizona statute was not enacted for the 
purpose of regulating the “business of insurance.” 393 U. 8., at 460. If 
a merger between two insurance companies is not the “business of insur-
ance,” then an acquisition by an insurer of a manufacturer or a retail 
chain, although conceptually indistinguishable from the Pharmacy Agree-
ments in this case, is also not the “business of insurance.”
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tion, and enforcement—these were the core of the ‘busi-
ness of insurance.’ Undoubtedly, other activities of 
insurance companies relate so closely to their status as 
reliable insurers that they too must be placed in the 
same class. But whatever the exact scope of the statu-
tory term, it is clear where the focus was—it was on 
the relationship between the insurance company and the 
policyholder.” SEC v. National Securities, Inc., supra, 
at 460.

The Pharmacy Agreements are not “between insurer and 
insured.” They are separate contractual arrangements be-
tween Blue Shield and pharmacies engaged in the sale and 
distribution of goods and services other than insurance.

The petitioners argue that nonetheless the Pharmacy 
Agreements so closely affect the “reliability, interpretation, 
and enforcement” of the insurance contract and “relate so 
closely to their status as reliable insurers” as to fall within 
the exempted area.14 This argument, however, proves too 
much.

At the most, the petitioners have demonstrated that the 
Pharmacy Agreements result in cost savings to Blue Shield 
which may be reflected in lower premiums if the cost savings 
are passed on to policyholders. But, in that sense, every 
business decision made by an insurance company has some 
impact on its reliability, its ratemaking, and its status as a

14 The petitioners argue that the absence of the Pharmacy Agreements 
“which permit the insured to obtain drugs on the terms and for the 
amounts stated in the policies would constitute a breach of the contract of 
insurance.” But the benefit Blue Shield provides its policyholders is the 
assurance that they can obtain drugs in return for a direct maximum 
payment of $2 for each prescription. The Pharmacy Agreements are 
separate contractual arrangements between Blue Shield and certain phar-
macists fixing the cost Blue Shield will pay for drugs. The wholly separate 
nature of the two categories of agreements is in no way affected by the 
fact that the Pharmacy Agreements are indirectly referred to in the insur-
ance policies.
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reliable insurer. The manager of an insurance company is 
no different from the manager of any enterprise with the 
responsibility to minimize costs and maximize profits. If 
terms such as “reliability” and “status as a reliable insurer” 
were to be interpreted in the broad sense urged by the peti-
tioners, almost every business decision of an insurance com-
pany could be included in the “business of insurance.” Such 
a result would be plainly contrary to the statutory language, 
which exempts the “business of insurance” and not the 
“business of insurance companies.”

Ill
A

The conclusion that the Pharmacy Agreements are not the 
“business of insurance” is fully confirmed by the legislative 
history of the McCarran-Ferguson Act. The law was enacted 
in 1945 in response to this Court’s decision in United States 
v. South-Eastern Underwriters Assn., 322 U. S. 533. The in-
dictment in that case charged that the defendants had con-
spired to fix insurance rates and commissions, and had 
conspired to boycott and coerce noncooperating insurers, 
agents, and insureds. In the District Court the defendants 
had successfully demurred to the indictment on the ground 
that the insurance industry was not a part of interstate 
commerce subject to regulation under the Commerce Clause.15 
On direct appeal, this Court reversed the judgment, holding 
that the business of insurance is interstate commerce, and 
that the Congress which enacted the Sherman Act had not 
intended to exempt the insurance industry from its coverage.

B
The primary concern of Congress in the wake of that 

decision was in enacting legislation that would ensure that 

15 Since the leading case of Paul v. Virginia, 8 Wall. 168, 183, it had 
been understood that “[i]ssuing a policy of insurance is not a transaction 
of commerce.”
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the States would continue to have the ability to tax and 
regulate the business of insurance.16 This concern is reflected 
in §§ 1 and 2 (a) of the Act,17 neither of which is involved in 
this case. A secondary concern was the applicability of the 
antitrust laws to the insurance industry.18 Months before

16 S. Rep. No. 20, 79th Cong., 1st Sess., 2 (1945); H. R. Rep. No. 143, 
79th Cong., 1st Sess., 2-3 (1945). The problem was that if insurance was 
interstate commerce, then the constitutionality of state regulation and 
taxation would be questionable. As the House Report stated:

“Inevitable uncertainties . . . followed the handing down of the decision 
in the Southeastern Underwriters Association case ....
“[Y]our committee believes there is urgent need for an immediate expres-
sion of policy by the Congress with respect to the continued regulation of 
the business of insurance by the respective States. Already many insurance 
companies have refused, while others have threatened refusal to comply 
with State tax laws, as well as with other State regulations, on the ground 
that to do so, when such laws may subsequently be held unconstitutional in 
keeping with the precedent-smashing decision in the Southeastern Under-
writers case, will subject insurance executives to both civil and criminal 
actions for misappropriation of company funds.” Ibid. (Emphasis added.)

17 See text of statute at n. 1, supra.
18 There is no question that the primary purpose of the McCarran- 

Ferguson Act was to preserve state regulation of the activities of insurance 
companies, as it existed before the South-Eastern Underwriters case. The 
power of the States to regulate and tax insurance companies was threat-
ened after that case, because of its holding that insurance companies are 
in interstate commerce. The McCarran-Ferguson Act operates to assure 
that the States are free to regulate insurance companies without fear of 
Commerce Clause attack. The question in the present case, however, is 
one under the quite different secondary purpose of the McCarran-Ferguson 
Act—to give insurance companies only a limited exemption from the 
antitrust laws.

The repeated insistence in the dissenting opinion that the McCarran- 
Ferguson Act should be read as protecting the right of the States to 
regulate what they traditionally regulated is thus entirely correct—and 
entirely irrevelant to the issue now before the Court. See n. 38, infra. 
For the question here is not whether the McCarran-Ferguson Act made 
state regulation of these Pharmacy Agreements exempt from attack under
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this Court’s decision in South-Eastern Underwriters was 
announced, proposed legislation to totally exempt the insur-
ance industry from the Sherman and Clayton Acts had been 
introduced in Congress.19 Less than three weeks after the 
actual decision, the House of Representatives passed a bill 
which would also have provided the insurance industry with 
a blanket exemption from the antitrust laws, thus restoring 
the state of law that had existed before the decision in South- 
Eastern Underwriters.20

Congress, however, rejected this approach.21 Instead of a 
total exemption, Congress provided in § 2 (b) that the anti-
trust laws “shall be applicable” unless the activities of insur-
ance companies are the business of insurance and regulated 
by state law. Moreover, under § 3 (b) the Sherman Act 
was made applicable in any event to acts of boycott, coercion, 
or intimidation. To allow the States time to adjust to the 
applicability of the antitrust laws to the insurance industry, 

the Commerce Clause. It is the quite different question whether the 
Pharmacy Agreements are exempt from the antitrust laws.

In short, the McCarran-Ferguson Act freed the States to continue to 
regulate and tax the business of insurance companies, in spite of the 
Commerce Clause. It did not, however, exempt the business of insurance 
companies from the antitrust laws. It exempted only “the business of 
insurance.” See SEC v. National Securities, Inc., 393 U. S. 453.

19 H. R. 3270, 78th Cong., 1st Sess. (1943); S. 1362, 78th Cong., 1st 
Sess. (1943). These bills would have provided that nothing in the 
Sherman or Clayton Acts “shall be construed to apply to the business of 
insurance or to acts in the conduct of that business or in any wise to im-
pair the regulation of that business by the several States.”

29 90 Cong. Rec. 6565 (1944).
21 The total exemption bill failed in the Conference Committee because 

of a fear that it could not pass in the Senate and in any event would be 
vetoed by the President. 91 Cong. Rec. 1087 (1945) (remarks of Rep. 
Hancock). Also important was the opposition of the National Association 
of Insurance Commissioners to a blanket antitrust exemption. 90 Cong. 
Rec. 8482 (1944).
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Congress imposed a 3-year moratorium.22 After the expira-
tion of the moratorium on July 1, 1948, however, Congress 
clearly provided that the antitrust laws would be applicable 
to the business of insurance “to the extent that such business 
is not regulated by State law.” 23

By making the antitrust laws applicable to the insurance 
industry except as to conduct that is the business of insur-
ance, regulated by state law, and not a boycott, Congress did 
not intend to and did not overrule the South-Eastern Under-
writers case.24 While the power of the States to tax and 
regulate insurance companies was reaffirmed, the McCarran- 
Ferguson Act also established that the insurance industry 
would no longer have a blanket exemption from the antitrust 
laws. It is true that § 2 (b) of the Act does create a partial 
exemption from those laws. Perhaps more significantly, how-
ever, that section, and the Act as a whole, embody a legisla-
tive rejection of the concept that the insurance industry is 
outside the scope of the antitrust laws—a concept that had 
prevailed before the South-Eastern Underwriters decision.

C
References to the meaning of the “business of insurance” 

in the legislative history of the McCarran-Ferguson Act

22 See n. 1, supra. The purpose of the moratorium was to allow the 
States three years to take steps to regulate the business of insurance. 91 
Cong. Rec. 1443 (1945) (remarks of Sen. McCarran).

23 Ibid, (remarks of Sen. Ferguson); McCarran, Federal Control of 
Insurance: Moratorium Under Public Law 15 Expired July 1, 34 A. B. 
A. J. 539, 540 (1948).

24 That Congress did not intend to restore the law to what it had been 
before South-Eastern Underwriters is made dramatically clear in the 
following exchange between Senator McKellar and Senator Ferguson:

“Mr. McKELLAR. As I understand the bill its purpose and effect will 
be to establish the law as it was supposed to be prior to the rendering of 
the recent opinion of the Supreme Court of the United States. Is that 
correct?

“Mr. FERGUSON. No.” 91 Cong. Rec. 478 (1945).
See also id., at 1444 (exchange between Sens. Pepper and McCarran).
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strongly suggest that Congress understood the business of 
insurance to be the underwriting and spreading of risk. Thus, 
one of the early House Reports stated: “The theory of in-
surance is the distribution of risk according to hazard, experi-
ence, and the laws of averages. These factors are not within 
the control of insuring companies in the sense that the pro-
ducer or manufacturer may control cost factors.” H. R. Rep. 
No. 873, 78th Cong., 1st Sess., 8-9 (1943).25 See also S. Rep. 
No. 1112, 78th Cong., 2d Sess., 6 (1944); 90 Cong. Rec. 6526 
(1944) (remarks of Rep. Hancock).

Because of the widespread view that it is very difficult to 
underwrite risks in an informed and responsible way with-
out intra-industry cooperation, the primary concern of both 
representatives of the insurance industry and the Congress 
was that cooperative ratemaking efforts be exempt from the 
antitrust laws. The passage of the McCarran-Ferguson Act 
was preceded by the introduction in the Senate Committee 
of a report and a bill submitted by the National Association 
of Insurance Commissioners on November 16, 1944.20 The 
views of the NAIC are particularly significant, because the 
Act ultimately passed was based in large part on the NAIC 
bill.27 The report emphasized that the concern of the insur-
ance commissioners was that smaller enterprises and insurers 
other than life insurance companies were unable to underwrite 
risks accurately, and it therefore concluded:

“For these and other reasons this subcommittee believes 
it would be a mistake to permit or require the unre-
stricted competition contemplated by the antitrust laws 
to apply to the insurance business. To prohibit com-

25 The recognition by Congress that the ability to control costs was not 
within the ability of insurance companies is further evidence that the 
Pharmacy Agreements, which are solely designed to minimize costs, are not 
insurance.

26 90 Cong. Rec. A4403-4408 (1944).
27 91 Cong. Rec. 483 (1945) (remarks of Sen. O’Mahoney).
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bined efforts for statistical and rate-making purposes 
would be a backward step in the development of a 
progressive business. We do not regard it as necessary 
to labor this point any further because Congress itself 
recently recognized the necessity for concert of action in 
the collection of statistical data and rate making when 
it enacted the District of Columbia Fire Insurance Rating 
Act.” Id., at A4405 (emphasis added).

The bill proposed by the NAIC enumerated seven specific 
practices to which the Sherman Act was not to apply.28 Each 
of the specific practices involved intra-industry cooperative or 
concerted activities. None involved contractual arrangements 
that insurance companies might make with providers of goods 
or services to reduce the costs to the companies of meeting 
their underwriting obligations to their policyholders.29

28 90 Cong. Rec. A4406 (1944). This specific list of exempted activities 
was not included in the law ultimately enacted.

29 The dissenting opinion makes the argument that because Congress 
rejected bills that would have limited the “business of insurance” to a 
specific list of insurance company practices, Congress intended that the 
exemption it finally enacted be interpreted “broadly.” Precisely the 
opposite is true.

At the time Congress was considering one of the early versions of the 
Act, H. R. 3270, 78th Cong., 1st Sess. (1943), which would have wholly 
exempted from the antitrust laws “the business of insurance or . . . acts in 
the conduct of that business,” an amendment was introduced which would 
have exempted specific activities. 90 Cong. Rec. 6561 (1944). The pro-
ponent of the amendment, Representative Anderson, explained that its 
purpose was to provide broader protection than provided by H. R. 3270: 
“But I say to this House that some legislation should be passed which 
asserts the right of the States to control the questions of risks, rates, 
premiums, commissions, policies, investments, reinsurance, capital require-
ments, and items of that nature. It is for that purpose I have insisted 
upon bringing this at this time to the attention of the House. If you pass 
H. R. 3270 as it now stands and go back home and any of your insurance 
friends ask you what you did to safeguard the protection of insurance by 
the State, you must answer them in all truth that all you did was to pass 
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The floor debates also focused simply on whether coopera-
tive ratemaking should be exempt. Thus, Senator Ferguson, 
in explaining the purpose of the bill, stated:

“This bill would permit—and I think it is fair to say 
that it is intended to permit—rating bureaus, because in 
the last session we passed a bill for the District of Colum-
bia allowing rating. What we saw as wrong was the 
fixing of rates without statutory authority in the States; 
but we believe that State rights should permit a State 
to say that it believes in a rating bureau. I think the 
insurance companies have convinced many members of 
the legislature that we cannot have open competition in 
fixing rates on insurance. If we do, we shall have chaos. 
There will be failures, and failures always follow losses.” 
91 Cong. Rec. 1481 (1945).

The consistent theme of the remarks of other Senators also 
indicated a primary concern that cooperative ratemaking 
would be protected from the antitrust laws. Id., at 1444 and 
1485 (remarks of Sen. O’Mahoney); 485 (remarks of Sen. 
Taft).30 President Roosevelt, in signing the bill, also em-

a bill which provided antitrust protection for companies now under 
indictment.”
The amendment was defeated. 90 Cong. Rec. 6562 (1944).

Thus, Congress rejected an amendment which exempted specific activities 
of insurance companies (not including anything remotely resembling the 
Pharmacy Agreements in this case) which was perceived to be broader 
than H. R. 3270. Since H. R. 3270 was itself broader than the Act as 
eventually enacted, it necessarily follows that the exemption of the Act is 
narrower than the bills which would have exempted specific practices. 
This pattern is consistent with the entire legislative history of the 
McCarran-Ferguson Act, which was characterized by a continual narrow-
ing of the original blanket exemption.

30 The dissenting opinion states that the “compelling explanation” for 
the lack of discussion of provider agreements in the legislative history was 
the congressional concern about fire insurance companies. Post, at 234 n. 2. 
However, input from all types of insurance companies was sought through
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phasized that the bill would allow cooperative rate regula-
tion. He stated that “Congress did not intend to permit 
private rate fixing, which the Antitrust Act forbids, but was 
willing to permit actual regulation of rates by affirmative 
action of the States.” S. Rosenman, The Public Papers and 
Addresses of Franklin D. Roosevelt, 1944-1945 Vol., p. 587 
(1950).31 There is not the slightest suggestion in the legisla-
tive history that Congress in any way contemplated that ar-
rangements such as the Pharmacy Agreements in this case, 
which involve the mass purchase of goods and services from 
entities outside the insurance industry, are the “business of 
insurance.” 32

the Insurance Commissioners of the various States “because the Commis-
sioners were aware of the chaotic condition which exists at the present 
time.” 91 Cong. Rec. 484 (1945) (remarks of Sen. Ferguson). Moreover, 
the National Association of Insurance Commissioners, whose concern was 
surely not limited to fire insurance, was certainly aware of provider agree-
ments since it drafted model state enabling legislation to govern service-
benefit health plans. But this Association, which played a major role in 
the drafting of the McCarran-Ferguson Act, did not include provider agree-
ments in its proposed bill exempting specific practices of insurance com-
panies from the scope of the antitrust laws. 90 Cong. Rec. A4406 (1944). 
Given this background, the failure of Congress to mention provider agree-
ments, or anything in any way resembling them, suggests that Congress did 
not intend that provider agreements were to be exempt.

31 The dissenting opinion states that the National Securities case recog-
nized that the legislative history of the Act “sheds little light” on the 
meaning of the “business of insurance.” Post, at 234. In National Securi-
ties, however, the Court went on to state that the legislative history indi-
cated that “Congress was mainly concerned with the relationship between 
insurance ratemaking and the antitrust laws, and with the power of the 
States to tax insurance companies.” 393 U. S., at 458-459.

32 One question not resolved by this legislative history is which of the 
various practices alleged in the South-Eastern Underwriters indictment 
Congress intended to be covered by the phrase “business of insurance.” 
The indictment in that case had charged, for example, that the defendants 
had fixed their agents’ commissions as well as premium rates. It is clear 
from the legislative history that the fixing of rates is the “business of 
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D
At the time of the enactment of the McCarran-Ferguson 

Act, corporations organized for the purpose of providing their 

insurance.” The same conclusion does not so clearly emerge with respect 
to the fixing of agents’ commissions.

The bills introduced before the South-Eastern Underwriters decision 
which would have totally exempted the insurance industry from the anti-
trust laws specifically included agreements regarding agents’ commissions 
as an exempt practice. E. g., H. R. 4444, 78th Cong., 2d Sess. (1944). 
Similarly, the bill proposed by the National Association of Insurance 
Commissioners two months after the South-Eastern Underwriters case was 
decided would have also exempted agents’ commissions. 90 Cong. Rec. 
A4406 (1944). The subsequent bill that followed the approach of the 
NAIC and exempted specific activities, however, was limited to traditional 
underwriting activities and made no mention of agreements with insurance 
agents:
§4(b). “On and after March 1, 1946, the provisions of said Sherman 
Act shall not apply to any agreement or concerted or cooperative action 
between two or more insurance companies for making, establishing, or 
using rates for insurance, rating methods, premiums, insurance policy or 
bond forms, or underwriting rules . . . .” S. 12, 79th Cong., 1st Sess. 
(1945).
One inference that can be drawn from this pattern is that Congress was 
aware of the existence of agreements regarding agents’ commissions, and 
chose not to include them within the exemption for the “business of 
insurance.” On the other hand, the fact that the indictment in South- 
Eastern Underwriters had included a charge that insurance companies did 
boycott agents who insisted on selling other fines of insurance, together 
with the fact that § 3 (b) presumably removes an exemption that, but for 
its absence, would be conferred by § 2, suggests that the “business of 
insurance” may have been intended to include dealings within the insurance 
industry between insurers and agents.

Even if it be assumed, however, that transactions between an insurer 
and its agents, including independent agents, are the “business of insur-
ance,” it still does not follow that the Pharmacy Agreements also fall 
within the definition. Transactions between an insurer and an agent, 
unlike the Pharmacy Agreements, are wholly intra-industry; an insurance 
agent sells insurance while a pharmacy sells goods and services. Moreover, 
there are historical reasons why the Pharmacy Agreements should not be 
considered the “business of insurance,” whatever may be the status of 
agreements between an insurer and its agents. See Part III-D, infra.
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members with medical services and hospitalization were not 
considered to be engaged in the insurance business at all, and 
thus were not subject to state insurance laws. E. g., Jordan 
v. Group Health Assn., 71 App. D. C. 38, 107 F. 2d 239 
(1939); California Physicians’ Service v. Garrison, 155 P. 2d 
885 (Cal. App. 1945), aff’d, 28 Cal. 2d 790,172 P. 2d 4 (1946) ; 
Commissioner of Banking & Insurance v. Community Health 
Service, 129 N. J. L. 427, 30 A. 2d 44 (1943); State ex rel. 
Fishback v. Universal Service Agency, 87 Wash. 413, 151 
P. 768 (1915).33 Similarly, States which regulated prepaid 
health-service plans at the time the Act was enacted either ex-
empted them from the requirements of the state insurance 
code or provided that they “shall not be construed as being 
engaged in the business of insurance” under state law. Rorem, 
Enabling Legislation for Non-Profit Hospital Service Plans, 6 
Law & Con temp. Prob. 528, 534 (1939).34 Since the legisla-

33 The only case to the contrary was Cleveland Hospital Service Assn. v. 
Ebright, 142 Ohio St. 51, 49 N. E. 2d 929 (1943). There have been few 
cases dealing with the issue since the enactment of the McCarran-Ferguson 
Act; most of them have also held that Blue Cross and Blue Shield plans 
are not insurance. See, e. g., Michigan Hospital Service v. Sharpe, 339 
Mich. 357, 63 N. W. 2d 638 (1954); Hospital Service Corp. n . Pennsyl-
vania Ins. Co., 101 R. I. 708, 227 A. 2d 105 (1967).

34 The dissenting opinion argues that “regulation of the service-benefit 
plans was a part of the system of state regulation of insurance that the 
McCarran-Ferguson Act was designed to preserve.” Post, at 240. It is not 
at all clear that States that passed enabling statutes regarded the plans as 
insurance. These statutes typically authorized the plans to operate but did 
not specify whether or not they were insurance. E. g., 1935 Ill. Laws, p. 
621 (“An Act to provide for the Incorporation and Regulation of non-
profit Hospital Service Corporations”); 1939 Mich. Pub. Acts No. 109 
(“An Act to provide for and to regulate the incorporation of non-profit 
hospital service corporations”); 1938 N. J. Laws, ch. 336 (“An Act concern-
ing hospital service corporations and regulating the establishment, main-
tenance and operation of hospital service plans”); ch. 698, 53 Stat. 1412 
(1939) (“Providing for the incorporation of certain persons as Group 
Hospitalization, Inc.”). This latter statute enacted by Congress also pro-
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tive history makes clear that Congress certainly did not intend 
the definition of the “business of insurance” to be broader 
than its commonly understood meaning, the contemporary 
perception that health-care organizations were not engaged in 
providing insurance is highly significant in ascertaining con-
gressional intent.

The Jordan v. Group Health Assn, case, supra, is illustra-
tive of the contemporary view of health-care plans. Group 
Health was organized as a nonprofit corporation to provide 
various medical services and supplies to members who paid 
a fixed annual premium. To implement the plan, Group 
Health contracted with physicians, hospitals, and others, to 
provide medical services. These groups were compensated 
exclusively by Group Health. By contracting with the vari-
ous medical groups directly, Group Health was able to obtain 

vided in § 7: “This corporation shall not be subject to the provisions of 
statutes regulating the business of insurance in the District of Columbia, 
but shall be exempt therefrom unless specifically designated therein.” The 
Senate Report stated: “This bill does not change existing law but merely 
creates a private corporation which did not heretofore exist in the District 
of Columbia.” S. Rep. No. 1012, 76th Cong., 1st Sess., 2 (1939). At the 
time this statute was passed in 1939, the group health services plan in 
the District of Columbia had been const,rued not to be engaged in the 
business of insurance. Group Health Assn. v. 'Moor, 24 F. Supp 445 (DC 
1938).

Indeed, courts have continued to hold that Blue Shield plans are not 
insurance even in States that have enacted enabling statutes. E. g., 
Michigan Hospital Service v. Sharpe, supra. In that case, the court 
specifically rejected the proposition that the existence of the enabling 
statute was sufficient to demonstrate that the plan was insurance.

But even if certain aspects of a Blue Shield plan are the “business of 
insurance,” the Pharmacy Agreements in this case are not—for all the 
reasons set out in this opinion. It is to be emphasized that the question 
whether provider agreements like the Pharmacy Agreements in this case, 
or other aspects of insurance companies, were in 1945 or are now regulated 
by state law is irrelevant to the issue before the Court in the present case. 
See n. 38, infra.
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services at a lower cost than if each member contracted sep-
arately. The plan, therefore, was somewhat similar to the 
Pharmacy Agreements in this case. The court in Group 
Health held that this type of arrangement was not insurance:

“Whether the contract is one of insurance or of indemnity 
there must be a risk of loss to which one party may be 
subjected by contingent or future events and an assump-
tion of it by legally binding arrangement by another. 
Even the most loosely stated conceptions of insurance . . . 
require these elements. Hazard is essential and equally 
so a shifting of its incidence.

“Although Group Health’s activities may be considered 
in one aspect as creating security against loss from illness 
or accident, more truly they constitute the quantity pur-
chase of well-rounded, continuous medical service by its 
members. Group Health is in fact and in function a 
consumer cooperative. The functions of such an orga-
nization are not identical with those of insurance or 
indemnity companies. The latter are concerned pri-
marily, if not exclusively, with risk .... On the other 
hand, the cooperative is concerned principally with 
getting service rendered to its members and doing so at 
lower prices made possible by quantity purchasing and 
economies in operation.” 71 App. D. C., at 44, 46, 107 
F. 2d, at 245, 247. (Emphasis supplied in part; footnotes 
omitted.)35

35 Despite the fact that courts did not view plans like Blue Cross and 
Blue Shield as insurance at the time of the passage of the McCarran- 
Ferguson Act, the petitioners argue that Attorney General Biddle’s 
remarks when testifying in the Joint Hearing before the Subcommittees 
of the Committees on the Judiciary on S. 1362, H. R. 3269, and H. R. 3270, 
78th Cong., 1st Sess., 41-42 (1943), indicate a congressional understanding 
that such plans were indeed insurance.

The thrust of Attorney General Biddle’s remarks was that this Court’s 
decision in American Medical Assn. n . United States, 317 U. S. 519,
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Indeed, Blue Cross and Blue Shield organizations them-
selves have historically taken the position that they are not 
insurance companies in seeking to avoid state regulation and 
taxation.36 It is thus difficult to assume that contrary to 
this historical position and a majority of court decisions, 
Congress in 1945 understood that advance-payment medical-

justified the indictment in the South-Eastern Underwriters case. In the 
AMA case, the Court had held that a health-maintenance organization was 
engaged in “trade” within the meaning of the Sherman Act. Based on 
this decision, Attorney General Biddle expressed the view that the plan 
was insurance and that therefore the Court had already held that insurance 
was commerce. Thus, he argued that the indictment in South-Eastern 
Underwriters was proper.

It seems clear, however, why this testimony does not demonstrate that 
Congress believed that Blue Cross or Blue Shield plans are insurance. 
First, the statement of the Attorney General that the plan in the AMA 
case was insurance was not accepted by Congress. Senator Bailey rejected 
the characterization, pointing out that the Court had not referred to the 
plan as insurance. To Senator Bailey, the plan was not insurance but a 
“group cooperative movement.” (Indeed, the precise plan at issue was 
held not to be insurance in Jordan n . Group Health Assn., 71 App. D. C. 
38, 107 F. 2d 239 (1939).) But even if it can nonetheless be inferred that 
some Members of Congress may have agreed with the Attorney General 
that prepaid health plans are insurance, his testimony did not remotely 
suggest that agreements between an insurer and a third party fixing the 
cost at which goods and services will be purchased is also insurance.

Similarly, the fact that a few years later some witnesses at a Senate 
Committee hearing referred to Blue Cross as insurance in discussing 
alternatives to national health insurance, e. g., Hearings before the Senate 
Committee on Education and Labor on S. 1606, 79th Cong., 2d Sess., pt. 1, 
pp. 172-176 (1946), does not establish that Congress shared this view, let 
alone that provider agreements like the Pharmacy Agreements in this case 
are insurance.

36 Weller, The McCarran-Ferguson Act’s Antitrust Exemption for Insur-
ance: Language, History and Policy, 1978 Duke L. J. 587, 624 n. 174. As 
one commentator has stated about the effectiveness of the traditional 
opposition of these organizations to being characterized as insurance: 
“[IJnsurance experts are fond of expressing amazement at Blue Cross and 
Blue Shield opinion that the Blues are not insurance but something else, 
such as 'pre-payment plans.’ The insurance experts should control their
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benefits plans are the “business of insurance.” 37 It is next to 
impossible to assume that Congress could have thought that 
agreements (even by insurance companies) which provide for 
the purchase of goods and services from third parties at a set 
price are within the meaning of that phrase.38

incredulity of this view, or at least save some for the courts. For the 
fact is that the majority of cases have in effect upheld these so-called 
'outrageous’ opinions of Blue Cross adherents.” Denenberg, The Legal 
Definition of Insurance, 30 J. Ins. 319, 322 (1963).

37 This is not to say that the contracts offered by Blue Shield to its 
policyholders, as distinguished from its provider agreements with partici-
pating pharmacies, may not be the “business of insurance” within the 
meaning of the Act.

38 This conclusion is in no way affected by the existence of state enabling 
statutes regulating advance-payment medical-benefits plans at the time the 
McCarran-Ferguson Act was enacted. E. g., 1937 Cal. Stats., ch. 882, 
as amended by 1941 Cal. Stats., ch. 311; 1939 Conn. Pub. Acts, ch. 150; 
1935 Ill. Laws, p. 621; 1936 Miss. Gen. Laws, ch. 177; 1939 Mich. Pub. 
Acts, No. 109; 1938 N. J. Laws, ch. 719. These statutes generally pro-
vided that the plans were not insurance. See supra, at 226-227, and n. 34. 
Even if it is assumed that some state legislatures believed that these plans 
are insurance, however, it still does not follow that provider agreements 
like the Pharmacy Agreements in this case were considered by Congress 
to be the “business of insurance.”

Many aspects of insurance companies are regulated by state law, but 
are not the “business of insurance.” Similarly, the enabling statutes in 
existence at the time the Act was enacted typically regulated such diverse 
aspects of the plans as the composition of their boards of directors, when 
their books and records could be inspected, how they could invest their 
funds, when they could liquidate or merge, as well as how they could 
purchase goods and services by entering into provider agreements.

Provider agreements are no more the “business of insurance” because 
they were regulated by state law at the time of the McCarran-Ferguson 
Act than are these other facets of the plans which were similarly regu-
lated. If Congress had exempted the “business of insurance companies,” 
then these aspects of the plans which are not themselves insurance as 
that term is commonly understood would nevertheless be arguably exempt. 
But since Congress explicitly rejected this approach, they are not within 
the exemption even though they are the subject of state regulation.

This Court has implicitly recognized that state regulation of a practice
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IV
It is well settled that exemptions from the antitrust laws 

are to be narrowly construed. E. g., Abbott Laboratories v. 
Portland Retail Druggists Assn., Inc., 425 U. S. 1; Connell 
Construction Co. v. Plumbers & Steamfitters, 421 U. S. 616; 
FMC v. Seatrain Lines, Inc., 411 U. S. 726; United States v. 
McKesson & Robbins, Inc., 351 U. S. 305. This doctrine is 
not limited to implicit exemptions from the antitrust laws, 
but applies with equal force to express statutory exemptions. 
E. g., Abbott Laboratories v. Portland Retail Druggists Assn., 
Inc., supra, at 11-12 (the Nonprofit Institutions Act); FMC 
v. Seatrain Lines, Inc., supra, at 733 (§15 of the Shipping 
Act); United States v. McKesson & Robbins, supra, at 316 
(the Miller-Tydings and McGuire Acts).

Application of this principle is particularly appropriate in 
this case because the Pharmacy Agreements involve parties 
wholly outside the insurance industry. In analogous con-
texts, the Court has held that an exempt entity forfeits anti-
trust exemption by acting in concert with nonexempt parties. 
The Court has held, for example, that an exempt agricultural 
cooperative under the Capper-Volstead Act loses its exemption 
if it conspires with nonexempt parties. Case-Swayne Co. v. 
Sunkist Growers, Inc., 389 U. S. 384; United States v. Borden 
Co., 308 U. S. 188. Similarly, the Court has consistently 
stated that a union forfeits its exemption from the antitrust 
laws if it agrees with one set of employers to impose a wage 
scale on other bargaining units. Ramsey v. Mine Workers, 

of an insurance company does not mean that the practice is the “business 
of insurance” within the meaning of the McCarran-Ferguson Act. In 
both cases, SEC v. Variable Annuity Life Ins. Co., 359 U. S. 65, and SEC 
v. National Securities, Inc., 393 U. S. 453, the challenged conduct was reg-
ulated by the State Insurance Commissioner, but this Court held that the 
practices were not the “business of insurance.”



232 OCTOBER TERM, 1978

Opinion of the Court 440 U. S.

401 U. S. 302, 313; Mine Workers v. Pennington, 381 U. S. 
657, 665-666.39

If agreements between an insurer and retail pharmacists 
are the “business of insurance” because they reduce the in-
surer’s costs, then so are all other agreements insurers may 
make to keep their costs under control—whether with auto-
mobile body repair shops or landlords.40 Such agreements

39 As the Court stated in Pennington, 381 IT. 8., at 665-666 (footnote 
omitted):
“ [A] union may make wage agreements with a multi-employer bargaining 
unit and may in pursuance of its own union interests seek to obtain the 
same terms from other employers. No case under the antitrust laws 
could be made out on evidence limited to such union behavior. But we 
think a union forfeits its exemption from the antitrust laws when it is 
clearly shown that it had agreed with one set of employers to impose a 
certain wage scale on other bargaining units. One group of employers 
may not conspire to eliminate competitors from the industry and the union 
is liable with the employers if it becomes a party to the conspiracy.”

40 There is no principled basis upon which a line could rationally be 
drawn that would extend the McCarran-Ferguson Act exemption only to an 
insurer’s agreement with providers of goods and services to be furnished 
to its policyholders—such as agreements with hospitals, doctors, lawyers, 
and the like. But assuming that such a line could rationally be drawn, 
to hold that even such provider agreements are the “business of insurance” 
is to ignore the language and purpose of the Act not to exempt the 
insurance industry as such from the antitrust laws.

Moreover, exempting provider agreements from the antitrust laws would 
be likely in at least some cases to have serious anticompetitive conse-
quences. Recent studies have concluded that physicians and other health-
care providers typically dominate the boards of directors of Blue Shield 
plans. Thus, there is little incentive on the part of Blue Shield to 
minimize costs, since it is in the interest of the providers to set fee sched-
ules at the highest possible level. This domination of Blue Shield by pro-
viders is said to have resulted in rapid escalation of health-care costs to the 
detriment of consumers generally. See Skyrocketing Health Care Costs: 
The Role of Blue Shield, Hearings before the Subcommittee on Oversight 
and Investigations of the House Committee on Interstate and Foreign 
Commerce, 95th Cong., 2d Sess., 4-34 (1978) (remarks of Michael 
Pertschuk, Chairman, Federal Trade Commission),
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would be exempt from the antitrust laws if Congress had 
extended the coverage of the McCarran-Ferguson Act to the 
“business of insurance companies.”41 But that is precisely 
what Congress did not do.

For all these reasons, the judgment of the Court of Appeals 
is

Affirmed.

Mr . Justice  Brennan , with whom The  Chief  Just ice , 
Mr . Justice  Marshall , and Mr . Justice  Powell  join, 
dissenting.

The McCarran-Ferguson Act, 59 Stat. 33, as amended, 15 
U. S. C. §§ 1011-1015, renders the federal antitrust laws inap-
plicable to the “business of insurance” to the extent such busi-
ness is regulated by state law and is not subject to the “boy-
cott” exception stated in § 1013 (b).1 The single question 
presented by this case is whether the “business of insurance”

41 It might be argued that some such agreements are exempt from the 
antitrust laws under the state-action exemption of Parker n . Brown, 317 
U. S. 341. But that exemption would exist because of the extent of state 
regulation and not because the agreements are the “business of insurance.” 

1 Section 2(b) of the Act, as set forth in 15 U. S. C. § 1012 (b), 
provides:

“(b) No Act of Congress shall be construed to invalidate, impair, or 
supersede any law enacted by any State for the purpose of regulating the 
business of insurance, or which imposes a fee or tax upon such business, 
unless such Act specifically relates to the business of insurance: Provided, 
That after June 30, 1948, the Act of July 2, 1890, as amended, known as 
the Sherman Act, and the Act of October 15, 1914, as amended, known as 
the Clayton Act, and the Act of September 26, 1914, known as the 
Federal Trade Commission Act, as amended [15 U. S. C. 41 et seq.], 
shall be applicable to the business of insurance to the extent that such 
business is not regulated by State Law.”
Section 3 (b), as set forth in 15 U. S. C. § 1013 (b), provides:

“(b) Nothing contained in this chapter shall render the said Sherman 
Act inapplicable to any agreement to boycott, coerce, or intimidate, or 
act of boycott, coercion, or intimidation.”
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includes direct contractual arrangements (“provider agree-
ments”) between petitioner Blue Shield and third parties to 
provide benefits owed to the insurer’s policyholders. The 
Court today holds that it does not.

I disagree: Since (a) there is no challenge to the status of 
Blue Shield’s drug-benefits policy as the “business of insur-
ance,” I conclude (b) that some provider agreements nego-
tiated to carry out the policy obligations of the insurer to 
the insured should be considered part of such business, and 
(c) that the specific Pharmacy Agreements at issue in this 
case should be included in such part. Before considering this 
analysis, however, it is necessary to set forth the background 
of the enactment of the McCarran-Ferguson Act.

I
SEC v. National Securities, Inc., 393 U. S. 453, 459 (1969), 

recognized that the legislative history of the McCarran- 
Ferguson Act sheds little light on the meaning of the words 
“business of insurance.” See S. Rep. No. 20, 79th Cong., 1st 
Sess. (1945); H. R. Rep. No. 143, 79th Cong., 1st Sess. 
(1945). But while the legislative history is largely silent on 
the matter,2 it does indicate that Congress deliberately chose

2 The Court argues that the silence with respect to agreements between 
insurers and third parties, coupled with the fact that Congressmen did 
discuss horizontal agreements between insurance companies, establishes by 
negative inference that third-party agreements were not considered “the 
business of insurance.” There is, however, a compelling explanation for 
the lack of mention of provider agreements. As the Court has noted in 
several cases, see, e. g., SEC v. National Securities, Inc., 393 U. S. 453, 459 
(1969); St. Paul Fire & Marine Ins. Co. n . Barry, 438 U. S. 531, 538-539 
(1978), the McCarran-Ferguson Act was a reaction to the decision in 
United States v. South-Eastern Underwriters Assn., 322 U. S. 533 (1944). 
See infra, at 236-237. That case involved an organization of fire insurance 
companies, and much of the congressional discussion accordingly concerned 
alleged abuses by and regulation of such companies. See, e. g., 91 Cong.
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to phrase the exemption broadly. Congress had draft bills 
before it which would have limited the “business of insurance” 
to a narrow range of specified insurance company practices, 
but chose instead the more general language which ultimately 
became law.3

Rec. 1091-1092, 1479 (1945); 90 Cong. Rec. 6449-6455, 6527 (1944). 
Indeed, health insurers did not even participate in the hearings on the Act. 
See Joint Hearing before the Subcommittees of the Committees on the 
Judiciary on S. 1362 et al., 78th Cong., 1st Sess. (1943). Since fire 
insurers paid their policyholders cash indemnities, these companies had no 
reason to contract with third parties for the provision of goods or services. 
That fact fully explains the absence of discussion of such contracts in the 
congressional debates. Such absence no more indicates a congressional 
intent to exclude provider agreements from the “business of insurance” 
than does the absence of any mention of health insurance companies 
indicate a congressional intent arbitrarily to exclude all health insurance 
from the “business of insurance.”

3S. 12, 79th Cong., 1st Sess. (1945), would have specified
“any agreement or concerted or cooperative action between two or more 
insurance companies for making, establishing, or using rates for insurance, 
rating methods, premiums, insurance policy or bond forms, or under-
writing rules.” (Emphasis added.)
See also § 4 (b) of a draft bill of the National Association of Insurance 
Commissioners, 90 Cong. Rec. A4406 (1944). A significant Senate floor 
debate with regard to such limiting bills is the following:

“MR. PEPPER. Would it not be better that those agreements, if there 
are such that are legitimatized, be identified in the statute?

“MR. O’MAHONEY. I quite agree with the Senator, and I endeavored 
to the very best of my ability to induce the committees of Congress to 
write into the law specific exemptions from the antitrust law, but I was 
unable to prevail in the Committee on the Judiciary and I was unable to 
prevail on the floor of the Senate.” 91 Cong. Rec. 1444 (1945).

The Court challenges the conclusion that Congress intended to phrase 
the exemption broadly by referring to the legislative history of one obscure 
amendment to an early House version of the Act. Ante, at 222-223, n. 29. 
Closer examination of the short debate surrounding that amendment re-
veals only the Representatives’ repeated expressions of their confusion over 
what the amendment meant. See 90 Cong. Rec. 6562 (1944) (remarks 
of Reps. Summers, Hobbs, and Fernandez).
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The historical background of the statute’s enactment, de-
veloped by the Court in SEC v. National Securities, Inc., 
supra, provides the guide to congressional purpose:

“The McCarran-Ferguson Act was passed in reaction 
to this Court’s decision in United States v. South-Eastern 
Underwriters Assn., 322 IT. S. 533 (1944). Prior to that 
decision, it had been assumed, in the language of the 
leading case, that ‘[i]ssuing a policy of insurance is not 
a transaction of commerce.’ Paul v. Virginia, 8 Wall. 
168, 183 (1869). Consequently, regulation of insurance 
transactions was thought to rest exclusively with the 
States. In South-Eastern Underwriters, this Court held 
that insurance transactions were subject to federal regu-
lation under the Commerce Clause, and that the antitrust 
laws, in particular, were applicable to them. Congress 
reacted quickly . . . [, being] concerned about the inroads 
the Court’s decision might make on the tradition of state 
regulation of insurance. The McCarran-Ferguson Act 
was the product of this concern. Its purpose was stated 
quite clearly in its first section; Congress declared that 
The continued regulation and taxation by the several 
States of the business of insurance is in the public inter-
est.’ 59 Stat. 33 (1945), 15 IT. S. C. § 1011. As this 
Court said shortly afterward, ‘[o]bviously Congress’ pur-
pose was broadly to give support to the existing and 
future state systems for regulating and taxing the busi-
ness of insurance.’ Prudential Insurance Co. v. Ben-
jamin,^ U. S. 408, 429 (1946).
“The . . . Act was an attempt to turn back the clock, to 
assure that the activities of insurance companies in deal-
ing with their policyholders would remain subject to state 
regulation.” 393 U. S., at 458-459.

See also St. Paul Fire & Marine Ins. Co. v. Barry, 438 IT. S. 
531, 538-539 (1978); 90 Cong. Rec. 6524 (1944) (Cong. Wal-
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ter) (“[T]he legislation ... is designed to restore to the status 
quo the position the insurance business of this Nation occu-
pied before the Supreme Court recently legislated [in South- 
Eastern Underwriters'] ”).

Since continuation of state regulation as it existed before 
South-Eastern was Congress’ goal,4 evidence of what States 

4 There can be no quarrel with the Court’s statement, ante, at 220, and 
n. 24, that the McCarran-Ferguson Act was not intended to restore the 
law, in all respects, to what it had been before South-Eastern Underwriters. 
But the principal differences between pre-South-E astern and post- 
McCarran-Ferguson law are irrelevant for purposes of this case, and do 
not detract from the Court’s oft-repeated statement that the purpose of 
the Act was to preserve state regulatory schemes as they existed before 
South-Eastern Underwriters.

Before South-Eastern, insurance companies might boycott, coerce, and 
intimidate without violating federal antitrust statutes since insurance was 
not considered “commerce” and hence was beyond the reach of federal 
law. For the same reason, even unregulated insurance transactions were 
free from antitrust attack. Finally, Congress, because of the “commerce” 
problem, could not otherwise regulate insurance. None of these elements 
survived the decision in South-Eastern, and none was revived by 
McCarran-Ferguson. These differences between pre-South-Eastern and 
post-McCarran-Ferguson law were what Senator Ferguson had in mind 
when he answered “no” to Senator McKellar’s question, cited by the 
Court, ante, at 220 n. 24, asking whether the effect of the Act was to 
re-establish the law as it stood prior to South-Eastern. This is revealed 
by quotation of Senator Ferguson’s full answer to Senator McKellar.

“MR. FERGUSON. No. I would say that subsection (b), at the bot-
tom of page 2, would allow the provisions of the Sherman Act to apply to all 
agreements or acts of boycott, coercion, or intimidation, and subsec-
tion 4 (a) would suspend the application of the provisions of the Sherman 
Act and the Clayton Act, insofar as States may regulate and tax such com-
panies, until certain dates or until Congress may act in the meantime in 
respect to what Congress thinks should be done with the business of 
insurance.” 91 Cong. Rec. 478 (1945).

These discrete differences between pre-South-Eastern and post-McCar- 
ran-Ferguson law are not applicable here, and do not conflict with the 
holdings of this Court’s prior opinions that, with respect to state-regulated
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might reasonably have considered to be and regulated as 
insurance at the time the McCarran-Ferguson Act was passed 
in 1945 is clearly relevant to our decision. This does not 
mean that a transaction not viewed as insurance in 1945 can-
not be so viewed today.

“We realize that . . . insurance is an evolving institu-
tion. Common knowledge tells us that the forms have 
greatly changed even in a generation. And we would 
not undertake to freeze the conceptt] of ‘insurance’ . . . 
into the mold [it] fitted when these Federal Acts were 
passed.” SEC v. Variable Annuity Life Ins. Co., 359 
U. S. 65, 71 (1959).

It is thus logical to suppose that if elements common to the 
ordinary understanding of “insurance” are present, new forms 
of the business should constitute the “business of insurance” 
for purposes of the McCarran-Ferguson Act. The determina-
tion of the scope of the Act, therefore, involves both an 
analysis of the proximity between the challenged transactions 
and those well recognized as elements of “insurance,” and an 
examination of the historical setting of the Act. On both 
counts, Blue Shield’s Pharmacy Agreements constitute the 
“business of insurance.”

insurance practices not constituting boycotts, McCarran-Ferguson was 
intended to preserve pre-existing state insurance regulation.

This analysis also explains, and renders irrelevant for this case, Congress’ 
rejection of the “total” exemption bills cited by the Court, ante, at 218- 
219, and n. 21. Those bills, unlike the one that passed, would have 
exempted boycotts and unregulated transactions. It was this aspect of the 
“total” exemption bills to which the National Association of Insurance 
Commissioners objected. See 90 Cong. Rec. 8482 (1944). These bills 
were rejected not because of a decision to narrow the scope of the nonboy-
cott activities to be exempted, but because Congress determined that the 
business of insurance should be exempted only where regulated by the 
States, rather than unconditionally.
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II
I start with common ground. Neither the Court, ante, at 

230 n. 37, nor the parties challenge the fact that the drug-bene-
fits policy offered by Blue Shield to its policyholders—as distin-
guished from the contract between Blue Shield and the phar-
macies—is the “business of insurance.” Whatever the merits 
of scholastic argument over the technical definition of “insur-
ance,” the policy both transfers and distributes risk. The 
policyholder pays a sum certain—the premium—against the 
risk of the uncertain contingency of illness, and if the com-
pany has calculated correctly, the premiums of those who do 
not fall ill pay the costs of benefits above the premiums of 
those who do. See R. Mehr & E. Cammack, Principles of 
Insurance 31-32 (6th ed. 1976). An important difference be-
tween Blue Shield’s policy and other forms of health insur-
ance is that Blue Shield “pays” the policyholder in goods and 
services (drugs and their dispensation), rather than in cash. 
Since we will not “freeze the conceptt] of ‘insurance’ . . . into 
the mold it fitted” when McCarran-Ferguson was passed, this 
difference cannot be a reason for holding that the drug-bene-
fits policy falls outside the “business of insurance” even if our 
inquiry into the understandings of what constituted “insur-
ance” in the 1930’s and 1940’s were to suggest that a contrary 
view prevailed at that time.5

Fortunately, logic and history yield the same result. It is 
true that the first health insurance policies provided only 
cash indemnities. However, although policies that specifically 
provided drug benefits were not available during the 1930’s 
and 1940’s, analogous policies providing hospital and medical 
services—rather than cash—were available.

The hospital service-benefit concept originated in Texas in 

5 See SEC v. National Securities, Inc., 393 U. S., at 460 (“The relation-
ship between insurer and insured, [and] the type of policy which could be 
issued . . . [are] the core of the ‘business of insurance’”). (Emphasis 
added.)
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1929; medical services were first offered in 1939. R. Eilers, 
Regulation of Blue Cross and Blue Shield Plans 10, 15 (1963) 
(hereinafter Eilers). In 1940, 4,500,000 people in 60 commu-
nities were covered by Blue Cross or related hospital-benefits 
plans. C. Rorem, Non-Profit Hospital Service Plans 1-2 
(1940) (hereinafter Rorem I). During the 1940’s, health 
insurance became a subject of collective bargaining, with 
unions demanding the service-benefit approach of Blue Cross 
and Blue Shield. S. Law, Blue Cross 11 (1974) (hereinafter 
Law). By 1945, the year the McCarran-Ferguson Act was 
enacted, over 20 million people were enrolled in service-benefit 
programs, with service-benefit plans comprising 61% of the 
total hospitalization insurance market. See Hearings before 
the Senate Committee on Education and Labor, A National 
Health Program, 79th Cong., 2d Sess., pt. 1, p. 173 (1946); 
Eilers 19; Law 11.

Moreover, regulation of the service-benefit plans was a 
part of the system of state regulation of insurance that the 
McCarran-Ferguson Act was designed to preserve. Led by 
New York in 1934, 24 States passed enabling Acts by 1939 
which, while relieving the plans of certain reserve require-
ments and tax obligations, specifically subjected service-
benefit plans to the supervision and control of state depart-
ments of insurance.6 See Rorem, Enabling Legislation for 
Non-Profit Hospital Service Plans, 6 Law & Contemp. Prob. 
528, 531, 534 (1939) (hereinafter Rorem II); N. Sinai, O. 
Anderson, & M. Dollar, Health Insurance in the United States

6 See 1935 Ala. Acts No. 544; 1935 Cal. Stats., ch. 386; 1939 Conn. Pub. 
Acts, ch. 150; ch. 698, 53 Stat. 1412 (1939) (District of Columbia); 1937 
Ga. Laws, p. 690; 1935 Ill. Laws, p. 621; 1939 Iowa Acts, ch. 222; 1938 
Ky. Acts, ch. 23; 1939 Me. Acts, ch. 149; 1937 Md. Laws, ch. 224; 1936 
Mass. Acts, ch. 409; 1939 Mich. Pub. Acts No. 109; 1936 Miss. Gen. Laws, 
ch. 177; 1939 N. H. Laws, ch. 80; 1938 N. J. Laws, ch. 366; 1939 N. M. 
Laws, ch. 66; 1934 N. Y. Laws, ch. 595; 1939 Ohio Leg. Acts, p. 154; 1937 
Pa. Laws No. 378; 1939 R. I. Acts, ch. 719; 1939 S. C. Acts No. 296; 1939 
Tex. Gen. Laws, p. 123; 1939 Vt. Laws No. 174; 1939 Wis. Laws, ch. 118.
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48-49 (1946) (hereinafter Sinai); Comment, Group Health 
Plans: Some Legal and Economic Aspects, 53 Yale L. J. 162, 
174 (1943). Another 16 States apparently limited the issu-
ance of hospitalization insurance to stock and mutual insur-
ance companies. Nine acted on the premise that the plans 
were not “insurance” and authorized operation under general 
corporation laws, exempt from reserve requirements. Rorem 
II, p. 532. By the time the McCarran-Ferguson Act was 
passed, 35 States had enabling legislation.7 During this pe-
riod, the National Association of Insurance Commissioners 
(NAIC), the organization of state insurance directors which 
played a major role in drafting the McCarran-Ferguson Act,8 
was also drafting model state enabling legislation to govern 
service-benefit health plans. Proceedings of the NAIC, 75th 
Sess., 226 (1944); id., 76th Sess., 250 (1945).9

7 F. Hedinger, The Social Role of Blue Cross as a Device for Financing 
the Costs of Hospital Care 51 (1966). The additional statutes were: 1945 
Ariz. Sess. Laws, ch. 13 (1st Spec. Sess.); 1939 Fla. Laws, ch. 19108; 1941 
Kan. Sess. Laws, ch. 259; 1940 La. Acts No. 267; 1941 Minn. Laws, ch. 53; 
1941 Neb. Laws, ch. 43; 1941 N. C. Pub. Laws, ch. 338; 1943 N. D. Laws, 
ch. 103; 1945 Tenn. Pub. Acts, ch. 98; 1940 Va. Acts, ch. 230; 1943 W. Va. 
Acts, ch. 8.

8See 91 Cong. Rec. 483 (1945) (remarks of Sen. O’Mahoney).
9 Debate arose during this period as to whether service-benefit plans 

were technically insurance. See ante, at 225-230. Most state insurance 
commissioners ruled during the 1930’s that the plans constituted insurance, 
and therefore had to meet the capital stock, reserve, and assessment 
requirements applicable to the commercial stock and mutual insurance 
companies which offered cash indemnity policies. Eilers 101. In addi-
tion, this meant that the plans were subject to special state taxation. 
Ibid. Such holdings limited the feasibility of the plans at a time when 
they were widely perceived as being socially beneficial. Moreover, it was 
argued that these rulings were inappropriate to service-benefit plans, 
which were generally “nonprofit,” and often included guarantees by hos-
pitals to provide services regardless of the financial state of the insurer— 
potentially an adequate substitute for the cash reserves needed by in-
demnity plans. Id., at 135-136, 239.

Some courts, and even some Blue Cross-type organizations, attempted to
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Thus, when the McCarran-Ferguson Act became law, 
service-benefit plans similar to the Blue Shield plan at issue 
here were a widespread and well-recognized form of insurance, 
subject to regulation in most of the States. Congress itself 
treated these important programs as insurance. In 1939, 
Congress adopted an enabling Act incorporating a hospitaliza-
tion-benefits plan in the District of Columbia, with supervi-

surmount these barriers to effectuation of plans deemed to be in the public 
interest by arguing that the plans were not technically “insurance” subject 
to the jurisdiction of state insurance commissioners, and hence were not 
bound by the requirements of the stock and mutual insurance companies. 
See, e. g., Jordan v. Group Health Assn., 71 App. D. C. 38, 107 F. 2d 239 
(1939). But see Cleveland Hospital Service Assn. v. Ebright, 142 Ohio 
St. 51, 49 N. E. 2d 929 (1943) (hospital service plans are insurance); 
McCarty v. King County Medical Service Corp., 26 Wash. 2d 660, 175 P. 2d 
653 (1946) (same). But contemporary commentators questioned the 
soundness of such views and argued that the plans should be treated as 
insurance, although as a special kind not subject to the traditional 
requirements. See, e. g., Note, The Legal Problems of Group Health, 52 
Harv. L. Rev. 809, 815 (1939); Comment, Group Health Plans: Some 
Legal and Economic Aspects, 53 Yale L. J. 162, 172 (1943). The 35 state 
enabling Acts governing service-benefit health plans reflected the States’ 
agreement that the plans were “a special type of insurance” differing from 
the stock and mutual companies. Rorem II, p. 534; Sinai 48. This is 
most clearly demonstrated by the fact that the vast majority of the state 
statutes, while relieving the plans of “other” insurance law requirements 
(primarily the reserve requirements and special insurance taxes), subjected 
their activities to the control of the state insurance commissioner. The 
1939 New Mexico Statute, for example, amended the State’s Insurance 
Code by adding a new section entitled “Non-Profit Hospital Service Plans.” 
The amendment subjected the plans, and in particular both their premiums 
and rates of payment to hospitals, to the approval of the Superintendent 
of Insurance, while exempting them from “all other provisions of the 
insurance law.” 1939 N. M. Laws, ch. 66 (emphasis added). This ap-
proach was in accord with the commonly held view that such plans were 
forms of “insurance,” as reflected by the statements of numerous Con-
gressmen in the congressional hearings on the proposed National Health 
Program, see infra, at 243. And everyday meaning, rather than some 
technical term of art, is what Congress intended by its use of the word 
“insurance” in the McCarran-Ferguson Act.
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sory authority placed in the hands of the Superintendent of 
Insurance. See H. R. 6266, 76th Cong., 1st Sess. (1939); 
H. R. Rep. No. 1247,76th Cong., 1st Sess. (1939); 84 Cong. Rec. 
11224 (1939). And in hearings held the year after passage 
of the McCarran-Ferguson Act, the same Congress that 
approved that Act debated Blue Shield-type programs as 
alternatives to national health insurance, with participating 
Congressmen frequently referring to them as “insurance.” 
Hearings before the Senate Committee on Education and 
Labor, A National Health Program, 79th Cong., 2d Sess., pt. 
1, pp. 55, 83, 108, 172, pt. 2, p. 558 (1946).10 The status of 
service-benefit policies as “insurance,” both logically and his-
torically, is therefore sufficiently established to make that the 
first premise in an analysis of the status of the Pharmacy 
Agreements at issue in this case.

Ill
The next question is whether at least some contracts with 

third parties to procure delivery of benefits to Blue Shield’s 
insureds would also constitute the “business of insurance.” 
Such contracts, like those between Blue Shield and the drug-
gists in this case, are known as “provider agreements.” The 
Court, adopting the view of the Solicitor General, today holds 
that no provider agreements can be considered part of the 
“business of insurance.” 11 It contends that the “underwriting 
or spreading of risk [is] an indispensable characteristic of 

10 Messages of two Presidents to the Congress on the subject of national 
health care also referred to service-benefit plans as forms of insurance. 
Message from the President of the United States, Report and Recom-
mendations on National Health, H. R. Doc. No. 120, 76th Cong., 1st 
Sess., 63 (1939); Message from the President, A National Health Program, 
H. R. Doc. No. 380, 79th Cong., 1st Sess., 9, 10 (1945).

11 The respondents do not argue this view. They agree that some pro-
vider contracts may constitute the “business of insurance.” Brief for 
Respondents 33.
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insurance,” ante, at 212,12 and that “[a]nother commonly- 
understood aspect of the business of insurance relates to the 
contract between the insurer and the insured.” Ante, at 215. 
Because provider agreements neither themselves spread risk, 
nor involve transactions between insurers and insureds, the 
Court excludes them from the “business of insurance.”

The argument fails in light of this Court’s prior decisions and 
the legislative history of the Act. The Court has held, for 
example, FTC n . National Casualty Co., 357 U. S. 560 (1958), 
that the advertising of insurance, a unilateral act which does not 
involve underwriting, is within the scope of the McCarran- 
Ferguson Act. And the legislative history makes it abun-
dantly clear that numerous horizontal agreements between 
insurance companies which do not technically involve the 
underwriting of risk were regarded by Congress as within the 
scope of the Act’s exemption for the “business of insurance.” 
For example, rate agreements among insurers, a conspicuous 
congressional illustration, see, e. g., 91 Cong. Rec. 1481, 1484 
(1945) (remarks of Sens. Pepper and Ferguson), and the sub-
ject of the South-Eastern Underwriters case, see SEC v. 
National Securities, Inc., 393 U. S., at 460, do not themselves 
spread risk. Indeed, the Court apparently concedes that ar-
rangements among insurance companies respecting premiums 
and benefits would constitute the “business of insurance,” 
despite their failure to fit within its formula. Ante, at 221 
and 224-225, n. 32.

But the Court’s attempt to limit its concession to horizontal 
transactions still conflicts with the legislative history. Com-
pelling evidence is the fact that Congress actually rejected a 
proposed bill to limit the exemption to agreements between

12 "Underwriting,” the Solicitor General argues, means “spread [ing] 
risk more widely or reducing] the role of chance events.” Brief for 
United States as Amicus Curiae 17 (hereinafter Government Brief). For 
purposes of argument I will assume that this is a correct definition of 
“underwriting.” But see R. Holtom, Underwriting Principles and Prac-
tices 11 (1973).
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insurance companies. S. 12, 79th Cong., 1st Sess. (1945). 
See n. 3, supra. Moreover, vertical relationships between in-
surance companies and independent sales agencies were a sub-
ject of the indictment in United States n . South-Eastern Un-
derwriters Assn., 322 U. S. 533, 535 (1944), were the object of 
discussion in the House, 90 Cong. Rec. 6538 (1944) (remarks 
of Cong. Celler), and were expressly included as part of the 
“business of insurance” in an early draft of the Act, id., at 
A4406 (NAIC bill, §4 (b)(5)). Again, the Court concedes 
that such transactions, between insurers and agents, might 
fall within the “business of insurance,” despite the incon-
sistency with the Court’s own theory. Ante, at 224-225, n. 32.13

The Court’s limitation also ignores the significance of per-
vasive state insurance regulation—prevailing when the Act 
was passed—of hospitalization-benefits plans whose “distinc-
tive feature,” Rorem I, p. 64; Proceedings of the NAIC, 75th 
Sess., 228 (1944), was the provider contract with the partici-
pating hospital to provide service when needed. The year 
prior to adoption of the Act the NAIC emphasized the re-
lationship between provider agreements and service-benefit 
policies:

“A hospital service plan is designed to provide service 
rather than to indemnify and this can only be guaranteed 
through contractual arrangements between plans and hos-
pitals.” Ibid.

The Association also proposed, in the year McCarran- 
Ferguson passed, a model state enabling Act requiring “full 
approval of . . . contracts with hospitals ... by the insurance 
commissioner.” Proceedings of the NAIC, 76th Sess., 250 

13 The effort to distinguish insurer/agent transactions from provider 
agreements on the ground that the former are “wholly intra-industry” 
while the latter are not, ante, at 225 n. 32, constitutes argument by 
tautology. The former are “intra-industry” and the latter not, only 
because the Court so holds today.
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(1945). That proposal reflected well the actual contents of 
existing state enabling Acts which armed insurance commis-
sioners with considerable authority to regulate provider agree-
ments.14 Congress itself authorized the service-benefit plan 
it incorporated in the District of Columbia “to enter into 
contracts with hospitals for the care and treatment of [its 
subscribers].” H. R. 6266, 76th Cong., 1st Sess. (1939). In 
light of Congress’ objective through the McCarran-Ferguson 
Act to insure the continuation of existing state regulation, the 
conclusion that at least some provider agreements were 
intended to be within the “business of insurance” is 
inescapable.

Logic compels the same conclusion. Some kind of provider 
agreement becomes a necessity if a service-benefits insurer is 
to meet its obligations to the insureds. The policy before us 
in this case, for example, promises payment of benefits in 
drugs. Thus, some arrangement must be made to provide 
those drugs for subscribers.35 Such an arrangement obtains

14 See, e. g., 1935 Cal. Stats., ch. 386; 1939 Iowa Acts, ch. 222; 1937 Md. 
Laws, ch. 224; 1939 Me. Acts, ch. 149; 1939 N. H. Laws, ch. 80; 1939 
S. C. Acts No. 296. See also Rorem I, pp. 67-68; Sinai 48-49. Such 
provisions were often quite extensive, e. g., requiring approval by the 
insurance commissioner of contracts between hospitals and the corpora-
tion, including rates of payment, ibid.; requiring that the contracts con-
tain guarantees of services by the hospitals to policyholders despite financial 
difficulties of the insurer, Rorem I, p. 67; or even limiting the kind of 
hospitals with which contracts could be made, id., at 68.

15 Indeed, unions negotiating for drug-coverage plans have requested 
that the plans include contractual arrangements with pharmacies, in order 
to guarantee that the policy’s promises are kept. See Brief for Motor 
Vehicle Manufacturers Assn, as Amicus Curiae 10-11.

It might be argued that the drug-benefits policy could operate success-
fully without any agreement between Blue Shield and the pharmacies. 
The consumer could simply pay the pharmacist his full price, whereupon 
he would normally receive the drugs without hesitation. Blue Shield could 
then reimburse the policyholder for the full price minus the $2 deductible. 
This would not, however, be the policy bargained for in this case. That 
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the very benefits promised in the policy; it does not simply 
relate to the general operation of the company. A provider 
contract in a service-benefit plan, therefore, is critical to “the 
type of policy which could be issued” as well as to its “reliabil-
ity” and “enforcement.” It thus comes within the terms of 
SEC v. National Securities, Inc., 393 U. S., at 460. That case 
explained that the “business of insurance” involves not only 
the “relationship between insurer and insured,” but also 
“other activities of insurance companies [that] relate so 
closely to their status as reliable insurers that they too must 
be placed in the same class.” Thus, “[s]tatutes aimed at pro-
tecting or regulating . . . [the insurer/insured] relationship, 
directly or indirectly, are laws regulating the ‘business of 
insurance.’ ” Ibid, (emphasis added).

The Congress that passed McCarran-Ferguson was com-
posed of neither insurance experts nor dictionary editors. 
Rather than use the technical term “underwriting” to express 
its meaning, Congress chose “the business of insurance,” a 
common-sense term connoting not only risk underwriting, but 
contracts closely related thereto.16 Since Congress knew of 
service-benefit policies, and viewed them as insurance, it 
would strain common sense to suppose Congress viewed con-

policy guarantees provision of drugs upon a minimal $2 payment, without 
requiring the policyholder to advance the full price when the contingency 
of illness occurs—a time when he may not be able to afford the out- 
of-pocket payment. Moreover, such cash-reimbursement plans almost 
inevitably include payment ceilings, again distinguishing them from the 
full-coverage service plan bargained for in this case. See discussion, infra, 
at 252, and n. 20.

16 The Court errs in its reading of SEC v. Variable Annuity Life Ins. Co., 
359 U. S. 65 (1959). There a “variable annuity” plan was held not to 
be “the business of insurance” because all risk remained on the policy- 
holder and no underwriting of risk occurred. The key to Variable Annu-
ity is that neither the agreement at issue nor any with which it was 
involved effectuated a transference of risk. Id., at 71. That is not the 
case here, where the policyholder has successfully transferred his risk by 
trading his premium for the certainty of benefits in the event of illness.



248 OCTOBER TERM, 1978

Bre nnan , J., dissenting 440U.S.

tracts necessary to effectuate those policies’ commitments as 
being outside the business it sought to exempt from the anti-
trust laws.

IV
The remaining question is whether the provider agreement 

in this case constitutes the “business of insurance.” Respond-
ents contend that even if some contract between Blue Shield 
and the pharmacies is necessary, this one is not. Under the 
contract at issue, the druggist agrees to dispense drugs to 
Blue Shield’s insureds for a 82 payment, and Blue Shield 
agrees to reimburse the druggist for the acquisition cost of 
each drug so disperfsed. The pharmacy is thus limited to a 
$2 “markup.” With support from the Court of Appeals, 
respondents argue that only the first half of the bargain is 
necessary for Blue Shield to fulfill its policy obligations. 
Those are fulfilled when Blue Shield binds the pharmacy to 
dispense the requested drug for 82. The second half of the 
agreement, the amount Blue Shield reimburses the druggist, is 
assertedly irrelevant to the policyholder. As an alternative to 
the existing plan, the respondents and the Court of Appeals 
suggest that Blue Shield could simply pay the pharmacist his 
usual charge (minus the 82 paid by the policyholder). The 
present plan, which limits reimbursement to acquisition cost 
and freezes the markup at 82, is said to set a “fixed” price. 
From this premise respondents argue that such fixed-price 
plans are “anticompetitive,” and therefore not the “business 
of insurance.”

Respondents’ argument is directly contradicted by history. 
The service-benefit plans available when the McCarran- 
Ferguson Act was passed actually “fixed” more of the payment 
to their participating providers than does the plan here, 
which “fixes” only the markup. Those early plans usually paid 
established and equal amounts to their participating hospitals, 
rather than paying whatever each hospital charged. Rorem I, 
p. 64. Moreover, under the typical state enabling Act, those
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payments were subject to the approval of the state depart-
ment of insurance.17 The 1937 Pennsylvania statute, for 
example, provided that “all rates of payments to hospitals 
made by such [service-benefit plan] corporations . . . and 
any and all contracts entered into by any such corporation 
with any hospital, shall, at all times, be subject to the prior 
approval of the Insurance Department.” 1937 Pa. Laws 
No. 378. Therefore, as insurer/provider fee agreements were 
part of the system of state regulation which the McCarran- 
Ferguson Act sought to preserve, there is no historical reason 
to exclude Blue Shield’s Pharmacy Agreements from the ambit 
of the exemption; there is instead a good historical reason for 
including them.

Nor does respondents’ claim that the Pharmacy Agreements 
are “anticompetitive” exclude them from constituting the 
“business of insurance.” The determination of whether Blue 
Shield’s Pharmacy Agreements actually involve antitrust vio-
lations or are otherwise anticompetitive has been held in abey-
ance, pending final decision as to whether the agreements fall 
within the scope of the McCarran-Ferguson Act. But even 
if the agreements were anticompetitive, that alone could not 
be the basis for excluding them from the “business of insur-
ance.” An antitrust exemption by its very nature must pro-
tect some transactions that are anticompetitive; an exemption 
that is extinguished by a finding that challenged activity vio-
lates the antitrust laws is no exemption at all.

While this reason for excluding the Pharmacy Agreements 
from the circle of exempt provider agreements is unconvinc-
ing, there are substantial reasons, in addition to history, for 
including them within that circle. First, it is clear that the 
contractual arrangement utilized by Blue Shield affects its 

17 Sinai 49. See, e. g., 1937 Ga. Laws, p. 690; 1939 Iowa Acts, ch. 222; 
1939 Mich. Pub. Acts No. 109; 1939 N. M. Laws, ch. 66; 1939 Tex. Gen. 
Laws, p. 123. The same is true of the modern state statutes. See Eilers 
106-107.
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costs, and thus affects both the setting of rates and the insur-
er’s reliability. This is definitely a factor relevant to the 
determination of whether a transaction is within the “business 
of insurance.” See SEC v. National Securities, Inc., 393 U. S., 
at 460. See also Proctor v. State Farm Mutual Automobile 
Ins. Co., 182 U. S. App. D. C. 264, 561 F. 2d 262 (1977). 
True, that factor alone is not determinative, for as argued by 
the Court, innumerable agreements, including the lease on the 
insurance company’s offices, affect cost. This contract, how-
ever, has more than a mere incidental connection to the policy 
and premium. It is a direct arrangement to provide the 
very goods and services whose purchase is the risk assumed in 
the insurance policy. It is therefore integral to the insurer’s 
rate-setting process, as the correlation between rates and drug 
prices in a drug-benefits policy is necessarily high. More-
over, the ability of state insurance commissioners to regulate 
rates, an important concern of the Act, is measurably en-
hanced by their ability to control the formulas by which 
insurers reimburse providers.18 The same is true of state 
efforts to ensure that plans are financially reliable. See 
Travelers Ins. Co. v. Blue Cross of Western Pennsylvania, 481 
F. 2d 80, 83 n. 9 (CA3 1973) (quoting the Pennsylvania In-
surance Commissioner). This close nexus between the Phar-
macy Agreements and both the rates and fiscal reliability of 
Blue Shield’s plan speaks strongly for their inclusion within 
the “business of insurance.” See generally Proctor v. State

18 Indeed, some state insurance commissioners have made aggressive use 
of their authority over provider contracts as a means of controlling 
premium rates. See Frankford Hospital v, Blue Cross of Greater Phila-
delphia, 417 F. Supp. 1104, 1106 (ED Pa. 1976), aff’d, 554 F. 2d 1253 
(CA3), cert, denied, 434 U. S. 860 (1977); State of Michigan, Commis-
sioner of Ins., No. 77-R-101 (Mar. 3, 1977); State of Illinois, Dept, of 
Ins., Hearing No. 1607 (Apr. 8, 1977). This may also explain why the 
Federal Government, in programs in which it functions as a health insurer, 
requires that its provider agreements include specified fee formulas. See, 
e. g., 42 U. S. C. §§ 1395u, 1395x (v) (Medicare).
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Farm Mutual Automobile Ins. Co., supra, at 271-272, 561 
F. 2d, at 269-270.

Another reason, in addition to this nexus to basic insurance 
elements, also supports the conclusion that fixed-price pro-
vider agreements are the “business of insurance.” Such 
agreements themselves perform an important insurance func-
tion. It may be true, as the Court contends, that conven-
tional notions of insurance focus on the underwriting of 
risk. But they also include efforts to reduce the unpre-
dictable aspects of the risks assumed. Traditional plans 
achieve this end by setting ceilings on cash payments or utiliz-
ing large deductibles. R. Mehr & E. Cammack, Principles of 
Insurance 222 (6th ed. 1976). Even if the insurer cannot 
know how often a policyholder might become ill, it can know 
the extent of its exposure in the event of illness. The ac-
tuarial uncertainty, therefore, is greatly reduced. A fixed- 
price provider agreement attempts to reach the same result 
by contracting in advance for a price, rather than agreeing to 
pay as the market fluctuates. The agreement on price at 
least minimizes the variance of the “payoff” variable, even 
if the probability of its occurrence remains an unknown. 
Indeed, if examined carefully, this function comes within the 
latter half of the definition of “underwriting” offered by the 
Solicitor General: “spread[ing] risk more widely or reduc[ing] 
the role of chance events.” See n. 12, supra. Of course, the 
Pharmacy Agreements in this case do not totally control “the 
role of chance” in drug prices since acquisition costs may 
fluctuate even if “markup” is fixed, but they are at least 
an attempt to reduce the role of chance to manageable 
proportions.19

Moreover, a service-benefit plan which “pay[s] the cost. . . 
whatever it might be,” as hypothesized by the Court of 

19 The pharmacist respondents would not be better off if Blue Shield 
set acquisition cost as well as markup. In that event they might not 
even meet the cost of their own outlays.
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Appeals, 556 F. 2d, at 1381, would run grave risks of bank-
ruptcy. Since it would expose the insurer to unknown liabil-
ity, it would measurably increase the probability that an 
incorrect assessment of exposure would occur. This could 
lead to a failure to cover actual losses with premiums. Re-
spondents argue that this fiscal-reliability problem could be 
solved by placing a dollar limit on benefits. But such a plan 
would be almost indistinguishable from a cash-indemnity 
policy. It would not be the full-service-regardless-of-price 
plan for which the policyholders bargained.20 The Pharmacy 
Agreements are thus “other activities of insurance companies 
relate [d] so closely to their status as reliable insurers that 
they too must be placed in the same class.” SEC n . National 
Securities, Inc., supra, at 460.

V
The process of deciding what is and is not the “business of 

insurance” is inherently a case-by-case problem. It is true 
that the conclusion advocated here carries with it line-drawing 
problems. That is necessarily so once the provider-agreement 
line is crossed by holding some to be within the “business.” 
But that is a line which history and logic compel me to cross. 
I would hold that the concept of a provider agreement for 
benefits promised in the policy is within the “business of in-
surance” because some form of provider agreement is neces-
sary to fulfill the obligations of a service-benefit policy. I 
would hold that these provider agreements, Blue Shield’s 
Pharmacy Agreements, are protected because they (1) directly 
obtain the very benefits promised in the policy21 and therefore

20 The plan here was “bargained for” in the literal sense. It had its 
origins in a 1967 collective-bargaining agreement between the United 
Auto Workers and the three largest domestic automobile manufacturers. 
Brief for Petitioners 6.

21 The Solicitor General suggests that this test could be subverted by 
an insurer’s decision to list all kinds of incidental and even unrelated 
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directly affect rates, cost, and insurer reliability, and (2) them-
selves constitute a critical element of risk “prediction.”22 
The conclusion that these kinds of agreements are the “busi-
ness of insurance” is that reached by every Court of Appeals 
except the Court of Appeals in this case.23

I would not suggest, however, that dll provider agreements 
come within the McCarran-Ferguson Act proviso. Given the 
facts found by the District Court upon summary judgment, 
this is not a case where the petitioner pharmacies themselves 
conspired to exclude others from the market, and either pres-
sured Blue Shield to go along, or were voluntarily joined by 
the insurer. See also Government Brief 13 n. 6. Such an 
agreement among pharmacies, itself neither necessary nor 
related to the insurer’s effort to satisfy its obligations to its 
policyholders, would be outside the “business of insurance.” 
An insurance company cannot immunize an illegal conspiracy 
by joining it. Cf. Parker v. Brown, 317 U. S. 341, 351-352

transactions in its policy. As with other forms of antitrust immunity, I 
have no difficulty concluding that “sham” arrangements should not be 
honored. Cf. Eastern Railroad Presidents Conference n . Noerr Motor 
Freight, Inc., 365 U. S. 127, 144 (1961); California Motor Transport Co. v. 
Trucking Unlimited, 404 U. S. 508 (1972).

22 These factors together are sufficient to decide this case. I need not 
decide whether either would independently suffice, nor whether in the 
absence of these factors others might also be capable of bringing a 
provider agreement within the exemption.

23 See Proctor v. State Farm Mutual Automobile Ins. Co., 182 U. S. 
App. D. C. 264, 561 F. 2d 262 (1977), aff’g 406 F. Supp. 27 (DC 1975), 
cert, pending, No. 77-580; Doctors, Inc. v. Blue Cross of Greater Phila-
delphia, 557 F. 2d 1001 (CA3 1976), aff’g 431 F. Supp. 5 (ED Pa. 
1975); Frankford Hospital v. Blue Cross of Greater Philadelphia, 554 F. 
2d 1253 (CA3 1976), aff’g 417 F. Supp. 1104 (ED Pa.), cert, denied, 
434 U. S. 860 (1977); Anderson v. Medical Service of District of Columbia, 
551 F. 2d 304 (CA4 1977), aff’g 1976-1 Trade Cases T 60,884 (ED Va); 
Travelers Ins. Co. n . Blue Cross of Western Pennsylvania, 481 F. 2d 80 
(CA3), aff’g 361 F. Supp. 774 (WD Pa. 1972), cert, denied, 414 U. S. 
1093 (1973).
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(1943) . Moreover, since in this case the Blue Shield plan 
was offered to all San Antonio pharmacies and was in fact 
agreed to by at least 12, I am not called upon to decide 
whether an exclusive arrangement with a single provider 
would be so tenuously related to providing policyholder ben-
efits as to be beyond the exemption’s protection. See gener-
ally Proctor v. State Farm Mutual Automobile Ins. Co., 182 
U. S. App. D. C., at 270 n. 10, 561 F. 2d, at 268 n. 10.24

Finally, the conclusion that Blue Shield’s Pharmacy Agree-
ments should be held within the “business of insurance” 25

24 Such an arrangement could not be suspect simply because it would 
be anticompetitive, see discussion, supra, at 249. Rather, that means of 
providing policy benefits might be regarded as so unnecessary, and so 
likely to have its principal impact on pharmacies rather than policy- 
holders, as to cross the boundary fine of what constitutes the “business of 
insurance.” I intimate no view upon the question.

25 The analogies to other antitrust exemptions referred to by the Court, 
ante, at 231-232, are inapt. It is true that as a general rule an “exempt” 
party loses its immunity when it makes an agreement that is outside the 
scope of the exemption. But that general rule has no application here unless 
one assumes what the respondents need to prove—that the Pharmacy 
Agreements are outside the scope of the McCarran-Ferguson Act. Refer-
ence to the cases under the Capper-Volstead Act is not helpful on the 
matter, as that Act limits its exemption to those who are “engaged in the 
production of agricultural products as farmers, planters, ranchmen, dairy-
men, nut or fruit growers.” 42 Stat. 388, 7 U. S. C. §291 (emphasis 
added). As a result, this Court has held that agreements involving 
nonfarmers are not exempt. National Broiler Marketing Assn. v. United 
States, 436 U. S. 816 (1978). As the Court emphasizes, however, 
the McCarran-Ferguson Act exemption was not written in terms of 
“insurance companies,” but extends instead to the “business of insurance.” 
Hence, the participation of pharmacies does not automatically vitiate the 
exemption, as does the participation of nonfarmers in the Capper-Volstead 
“analogy.”

Nor is reference to the labor exemption helpful to the Court. The 
quotation from Mine Workers v, Pennington, 381 U. S. 657, 665-666 
(1965), cited by the Court, ante, at 232 n. 39, is in complete accord with 
what I would conclude here: “[A] union [read ‘insurer’] may make wage 
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does not alone establish whether the agreements enjoy an 
exemption from the antitrust laws. To be entitled to an 
exemption, petitioners still would have to demonstrate that 
the transactions are in fact truly regulated by the State, 15 
U. S. C. § 1012 (b), and that they do not fall within the “boy-
cott” exception of 15 U. S. C. § 1013 (b). The District Court 
held for petitioners on both issues. Neither issue was reached 
by the Court of Appeals, however, in light of its holding that 
the contracts were not the “business of insurance.” Accord-

[pharmacy] agreements with a multi-employer bargaining unit [a group 
of pharmacies] .... But .. . [o]ne group of employers [pharmacies] may 
not conspire to eliminate competitors from the industry and the union 
[insurer] is liable with the employers [pharmacies] if it becomes a party 
to the conspiracy.” The labor exemption is a particularly poor analogy for 
the Court to stress because in yet another footnote, Pennington expressly 
approved a set of transactions virtually identical to those complained of 
in this case. Here, respondents contend that Blue Shield adopted a 
uniform fee policy, even though it may have suspected that some pharma-
cies would not be able to compete if required to limit their markup to that 
demanded by Blue Shield. There was, however, no additional evidence 
of a conspiracy among the participating pharmacies to drive out their 
less able brethren, which Blue Shield then joined. This was precisely the 
set of circumstances held by the Pennington Court to be within the scope 
of the exemption:

“Unilaterally, and without agreement with any employer group to do so, 
a union may adopt a uniform wage policy and seek vigorously to imple-
ment it even though it may suspect that some employers cannot effectively 
compete if they are required to pay the wage scale demanded by the 
union. The union need not gear its wage demands to wages which the 
weakest units in the industry can afford to pay. Such union conduct is 
not alone sufficient evidence to maintain a union-employer conspiracy 
charge under the Sherman Act. There must be additional direct or in-
direct evidence of the conspiracy.” 381 U. S., at 665 n. 2.

Thus, the approach taken by the Court today does not merely “nar-
rowly” construe “insurance” in accordance with our general practice. 
Rather, that approach actively discriminates between kinds of insurance, 
effectively confining “insurance” to traditional forms and effectively ex-
cluding forms that provide full-service coverage via provider agreements. 
It thereby places a significant obstacle in the path of the latter.
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ingly, I would reverse the judgment of the Court of Appeals 
and remand the case for further proceedings.26

26 The Court argues, ante, at 232 n. 40, that provider agreements may 
have anticompetitive consequences which could lead to escalation of health-
care costs. The argument is not without force, but I must note that the 
very purpose of an antitrust exemption is to protect anticompetitive con-
duct. The argument, therefore, is better directed to the legislature, which 
has the power to modify or repeal McCarran-Ferguson, rather than to 
this Court. Referral to the legislators is particularly appropriate in this 
case, as the policy aspects may not be as one-sided as those painted by 
the Court. There is authority for the proposition that provider agree-
ments, far from increasing costs, constitute an effective means for reduc-
tion in health-care prices and premiums. Council on Wage and Price 
Stability, Employee Health Care Benefits: Labor and Management Spon-
sored Innovations in Controlling Cost, 41 Fed. Reg. 40298, 40305 (1976). 
And the argument that “there is little incentive on the part of Blue Shield to 
minimize costs, since it is in the interest of the providers to set fee 
schedules at the highest possible level” overlooks the vital consideration 
that many if not most of these plans originate in collective-bargaining 
agreements where “the consumer power and negotiating expertise of orga-
nized labor” combine to “reduce the unit price of health services.” Ibid. 
Control over provider agreements by state insurance commissioners consti-
tutes a second “incentive” operating in the same direction. See n. 18, 
supra. Whether or not the potential anticompetitive impact of McCarran- 
Ferguson outweighs these positive effects on health-care costs is a judg-
ment properly to be made by Congress.
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ARONSON v. QUICK POINT PENCIL CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT

No. 77-1413. Argued December 6, 1978—Decided February 28, 1979

Petitioner entered into a contract with respondent whereby, in return for 
the exclusive right to make and sell a keyholder designed by petitioner 
for which a patent application was pending, respondent agreed to pay 
petitioner a royalty of 5% of the selling price. If the patent was not 
allowed within five years, the royalty was to be reduced to 2%% of 
sales. The patent was not allowed within five years, whereupon re-
spondent accordingly reduced the royalty to 2^%. Subsequently the 
patent application was rejected. After respondent had paid petitioner 
royalties for a number of years following rejection of the patent applica-
tion, it brought an action in District Court seeking a declaratory judgment 
that the royalty agreement was unenforceable on the ground that state 
law which otherwise made the contract enforceable was pre-empted by 
federal patent law. The District Court upheld the contract, but the 
Court of Appeals reversed, holding that the contract became unenforce-
able once petitioner failed to obtain a patent within the stipulated 5-year 
period and that a continuing obligation to pay royalties would be 
contrary to “the strong federal policy in favor of the full and free use of 
ideas in the public domain,” Lear, Inc. v. Adkins, 395 U. S. 653, 674. 
Held: Federal patent law does not pre-empt state contract law so as to 
preclude enforcement of the contract. Cf, Kewanee Oil Co. v. Bicron 
Corp., 416 U. S. 470. Pp. 261-266.

(a) Enforcement of the contract is not inconsistent with the pur-
poses of the federal patent system (1) to foster and reward invention; 
(2) to promote disclosure of inventions, stimulate further innovation, 
and permit the public to practice the invention once the patent expires; 
and (3) to assure that ideas in the public domain remain there for the 
free use of the public. Pp. 262-264.

(b) Enforcement of the contract does not prevent anyone from copy-
ing the keyholder but merely requires respondent to pay the considera-
tion it promised in return for the use of a novel device which enabled 
it to pre-empt the market. P. 264.

(c) When, as here, no patent has issued, and no ideas have been with-
drawn from public use, the case is not controlled by the holding of 
Lear, supra, that a patent licensee who establishes the invalidity of a 
patent need not pay royalties accrued after the issuance of the patent, 
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nor by the rationale of that case that it is desirable to encourage 
licensees to challenge the validity of patents in order to further the 
strong federal policy that only inventions meeting the rigorous require-
ments of patentability shall be withdrawn from the public domain. P. 264.

(d) Enforcement of the contract comports with the principle that the 
monopoly granted under a patent cannot lawfully be used “to negotiate 
with the leverage of that monopoly,” Brvlotte v. Thys Co., 379 U. S. 29, 
33, since the challenged reduced royalty, rather than being so negotiated, 
rested on the contingency that no patent would issue within five years. 
Pp. 264-265.

567 F. 2d 757, reversed.

Burge r , C. J., delivered the opinion of the Court, in which Brenn an , 
Ste wart , Whit e , Mars hall , Powell , Rehnqui st , and Ste ven s , JJ., 
joined. Bla ck mu n , J., filed an opinion concurring in the result, post, 
p. 266.

C. Lee Cook, Jr., argued the cause for petitioner. With him 
on the briefs were David C. Bogan, Robert S. Robin, and 
Robert E. Knechtel.

Erwin N. Griswold argued the cause and filed a brief for 
respondent.

Barry Grossman argued the cause for the United States as 
amicus curiae urging reversal. With him on the brief were 
Solicitor General McCree, Assistant Attorney General Shene- 
field, Deputy Solicitor General Easterbrook, Stephen M. 
Shapiro, and Roger B. Andewelt*

Mr . Chief  Justice  Burger  delivered the opinion of the 
Court.

We granted certiorari, 436 U. S. 943, to consider whether 
federal patent law pre-empts state contract law so as to pre-

^Ned L. Conley filed a brief for the Patent, Trademark and Copyright 
Section of the State Bar of Texas as amicus curiae urging reversal.

Edward S. Irons and Richard H. Stern filed a brief for Ercon, Inc., as 
amicus curiae urging affirmance.

Briefs of amici curiae were filed by Tom Arnold for the American 
Patent Law Assn.; and by Leonard B. Mackey and Eugene L. Bernard for 
the Licensing Executives Society (U. S. A.), Inc.
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elude enforcement of a contract to pay royalties to a patent 
applicant, on sales of articles embodying the putative inven-
tion, for so long as the contracting party sells them, if a patent 
is not granted.

(1)
In October 1955 the petitioner, Mrs. Jane Aronson, filed an 

application, Serial No. 542677, for a patent on a new form of 
keyholder. Although ingenious, the design was so simple that 
it readily could be copied unless it was protected by patent. 
In June 1956, while the patent application was pending, Mrs. 
Aronson negotiated a contract with the respondent, Quick 
Point Pencil Co., for the manufacture and sale of the keyholder.

The contract was embodied in two documents. In the first, 
a letter from Quick Point to Mrs. Aronson, Quick Point 
agreed to pay Mrs. Aronson a royalty of 5% of the selling 
price in return for “the exclusive right to make and sell 
keyholders of the type shown in your application, Serial No. 
542677.” The letter further provided that the parties would 
consult one another concerning the steps to be taken “[i]n the 
event of any infringement.”

The contract did not require Quick Point to manufacture 
the keyholder. Mrs. Aronson received a $750 advance on 
royalties and was entitled to rescind the exclusive license if 
Quick Point did not sell a million keyholders by the end of 
1957. Quick Point retained the right to cancel the agreement 
whenever “the volume of sales does not meet our expecta-
tions.” The duration of the agreement was not otherwise 
prescribed.

A contemporaneous document provided that if Mrs. Aron-
son’s patent application was “not allowed within five (5) 
years, Quick Point Pencil Co. [would] pay . . . two and one 
half percent (2^%) of sales ... so long as you [Quick Point] 
continue to sell same.”+

•fin April 1961, while Mrs. Aronson’s patent application was pending, 
her husband sought a patent on a different keyholder and made plans to
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In June 1961, when Mrs. Aronson had failed to obtain a 
patent on the keyholder within the five years specified in the 
agreement, Quick Point asserted its contractual right to reduce 
royalty payments to 2%% of sales. In September of that 
year the Board of Patent Appeals issued a final rejection of 
the application on the ground that the keyholder was not 
patentable, and Mrs. Aronson did not appeal. Quick Point con-
tinued to pay reduced royalties to her for 14 years thereafter.

The market was more receptive to the keyholder’s novelty 
and utility than the Patent Office. By September 1975 
Quick Point had made sales in excess of $7 million and paid 
Mrs. Aronson royalties totaling $203,963.84; sales were con-
tinuing to rise. However, while Quick Point was able to 
pre-empt the market in the earlier years and was long the 
only manufacturer of the Aronson keyholder, copies began to 
appear in the late 1960’s. Quick Point’s competitors, of 
course, were not required to pay royalties for their use of the 
design. Quick Point’s share of the Aronson keyholder market 
has declined during the past decade.

(2)
In November 1975 Quick Point commenced an action in 

the United States District Court for a declaratory judgment, 
pursuant to 28 U. S. C. § 2201, that the royalty agreement 
was unenforceable. Quick Point asserted that state law which 
might otherwise make the contract enforceable was pre-
empted by federal patent law. This is the only issue presented 
to us for decision.

license another company to manufacture it. Quick Point’s attorney wrote 
to the couple that the proposed new license would violate the 1956 agree-
ment. He observed that
“your license agreement is in respect of the disclosure of said Jane 
[Aronson’s] application (not merely in respect of its claims) and that 
even if no patent is ever granted on the Jane [Aronson] application, 
Quick Point Pencil Company is obligated to pay royalties in respect of 
any keyholder manufactured by it in accordance with any disclosure of 
said application.” (Emphasis added.)
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Both parties moved for summary judgment on affidavits, 
exhibits, and stipulations of fact. The District Court con-
cluded that the “language of the agreement is plain, clear and 
unequivocal and has no relation as to whether or not a patent 
is ever granted.” Accordingly, it held that the agreement 
was valid, and that Quick Point was obliged to pay the agreed 
royalties pursuant to the contract for so long as it manufac-
tured the keyholder.

The Court of Appeals reversed, one judge dissenting. 567 
F. 2d 757. It held that since the parties contracted with ref-
erence to a pending patent application, Mrs. Aronson was 
estopped from denying that patent law principles governed 
her contract with Quick Point. Although acknowledging that 
this Court had never decided the precise issue, the Court of 
Appeals held that our prior decisions regarding patent licenses 
compelled the conclusion that Quick Point’s contract with 
Mrs. Aronson became unenforceable once she failed to obtain 
a patent. The court held that a continuing obligation to pay 
royalties would be contrary to “the strong federal policy favor-
ing the full and free use of ideas in the public domain,” Lear, 
Inc. v. Adkins, 395 U. S. 653, 674 (1969). The court also ob-
served that if Mrs. Aronson actually had obtained a patent, 
Quick Point would have escaped its royalty obligations either 
if the patent were held to be invalid, see ibid., or upon its 
expiration after 17 years, see Brulotte v. Thys Co., 379 U. S. 
29 (1964). Accordingly, it concluded that a licensee should 
be relieved of royalty obligations when the licensor’s efforts 
to obtain a contemplated patent prove unsuccessful.

(3)
On this record it is clear that the parties contracted with 

full awareness of both the pendency of a patent application 
and the possibility that a patent might not issue. The clause 
de-escalating the royalty by half in the event no patent issued 
within five years makes that crystal clear. Quick Point appar-
ently placed a significant value on exploiting the basic novelty 
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of the device, even if no patent issued; its success demon-
strates that this judgment was well founded. Assuming, 
arguendo, that the initial letter and the commitment to pay a 
5% royalty was subject to federal patent law, the provision 
relating to the 2%% royalty was explicitly independent of 
federal law. The cases and principles relied on by the Court 
of Appeals and Quick Point do not bear on a contract that 
does not rely on a patent, particularly where, as here, the 
contracting parties agreed expressly as to alternative obliga-
tions if no patent should issue.

Commercial agreements traditionally are the domain of 
state law. State law is not displaced merely because the 
contract relates to intellectual property which may or may 
not be patentable; the states are free to regulate the use of 
such intellectual property in any manner not inconsistent with 
federal law. Kewanee Oil Co. v. Bicron Corp., 416 U. S. 470, 
479 (1974); see Goldstein v. California, 412 U. S. 546 (1973). 
In this as in other fields, the question of whether federal law 
pre-empts state law “involves a consideration of whether that 
law ‘stands as an obstacle to the accomplishment and execu-
tion of the full purposes and objectives of Congress.’ Hines 
v. Davidowitz, 312 U. S. 52, 67 (1941).” Kewanee Oil Co., 
supra, at 479. If it does not, state law governs.

In Kewanee Oil Co., supra, at 480-481, we reviewed the 
purposes of the federal patent system. First, patent law 
seeks to foster and reward invention; second, it promotes 
disclosure of inventions to stimulate further innovation and 
to permit the public to practice the invention once the patent 
expires; third, the stringent requirements for patent protec-
tion seek to assure that ideas in the public domain remain 
there for the free use of the public.

Enforcement of Quick Point’s agreement with Mrs. Aronson 
is not inconsistent with any of these aims. Permitting in-
ventors to make enforceable agreements licensing the use of 
their inventions in return for royalties provides an additional 
incentive to invention. Similarly, encouraging Mrs. Aronson
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to make arrangements for the manufacture of her keyholder 
furthers the federal policy of disclosure of inventions; these 
simple devices display the novel idea which they embody 
wherever they are seen.

Quick Point argues that enforcement of such contracts 
conflicts with the federal policy against withdrawing ideas 
from the public domain and discourages recourse to the federal 
patent system by allowing states to extend “perpetual protec-
tion to articles too lacking in novelty to merit any patent at 
all under federal constitutional standards,” Sears, Roebuck & 
Co. v. Stiff el Co., 376 U. S. 225, 232 (1964).

We find no merit in this contention. Enforcement of the 
agreement does not withdraw any idea from the public domain. 
The design for the keyholder was not in the public domain 
before Quick Point obtained its license to manufacture it. See 
Kewanee Oil Co., supra, at 484. In negotiating the agree-
ment, Mrs. Aronson disclosed the design in confidence. Had 
Quick Point tried to exploit the design in breach of that 
confidence, it would have risked legal liability. It is equally 
clear that the design entered the public domain as a result 
of the manufacture and sale of the keyholders under the 
contract.

Requiring Quick Point to bear the burden of royalties for 
the use of the design is no more inconsistent with federal 
patent law than any of the other costs involved in being the 
first to introduce a new product to the market, such as 
outlays for research and development, and marketing and 
promotional expenses. For reasons which Quick Point’s ex-
perience with the Aronson keyholder demonstrate, innovative 
entrepreneurs have usually found such costs to be well wotth 
paying.

Finally, enforcement of this agreement does not discourage 
anyone from seeking a patent. Mrs. Aronson attempted to 
obtain a patent for over five years. It is quite true that had 
she succeeded, she would have received a 5% royalty only on 
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keyholders sold during the 17-year life of the patent. Off-
setting the limited terms of royalty payments, she would have 
received twice as much per dollar of Quick Point’s sales, and 
both she and Quick Point could have licensed any others who 
produced the same keyholder. Which course would have pro-
duced the greater yield to the contracting parties is a matter 
of speculation; the parties resolved the uncertainties by their 
bargain.

(4)
No decision of this Court relating to patents justifies reliev-

ing Quick Point of its contract obligations. We have held 
that a state may not forbid the copying of an idea in the 
public domain which does not meet the requirements for 
federal patent protection. Compco Corp. v. Day-Brite Light-
ing, Inc., 376 U. S. 234 (1964); Sears, Roebuck & Co. v. Stiff el 
Co., supra. Enforcement of Quick Point’s agreement, how-
ever, does not prevent anyone from copying the keyholder. 
It merely requires Quick Point to pay the consideration which 
it promised in return for the use of a novel device which 
enabled it to pre-empt the market.

In Lear, Inc. v. Adkins, 395 U. S. 653 (1969), we held that 
a person licensed to use a patent may challenge the validity of 
the patent, and that a licensee who establishes that the patent 
is invalid need not pay the royalties accrued under the licens-
ing agreement subsequent to the issuance of the patent. Both 
holdings relied on the desirability of encouraging licensees to 
challenge the validity of patents, to further the strong federal 
policy that only inventions which meet the rigorous require-
ments of patentability shall be withdrawn from the public 
domain. Id., at 670-671, 673-674. Accordingly, neither the 
holding nor the rationale of Lear controls when no patent has 
issued, and no ideas have been withdrawn from public use.

Enforcement of the royalty agreement here is also consist-
ent with the principles treated in Brulotte v. Thys Co., 379 
U. S. 29 (1964). There, we held that the obligation to pay
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royalties in return for the use of a patented device may not 
extend beyond the life of the patent. The principle under-
lying that holding was simply that the monopoly granted 
under a patent cannot lawfully be used to “negotiate with the 
leverage of that monopoly.” The Court emphasized that to 
“use that leverage to project those royalty payments beyond 
the life of the patent is analogous to an effort to enlarge the 
monopoly of the patent. . . .” Id., at 33. Here the reduced 
royalty which is challenged, far from being negotiated “with 
the leverage” of a patent, rested on the contingency that no 
patent would issue within five years.

No doubt a pending patent application gives the applicant 
some additional bargaining power for purposes of negotiating 
a royalty agreement. The pending application allows the 
inventor to hold out the hope of an exclusive right to exploit 
the idea, as well as the threat that the other party will be 
prevented from using the idea for 17 years. However, the 
amount of leverage arising from a patent application depends 
on how likely the parties consider it to be that a valid patent 
will issue. Here, where no patent ever issued, the record is 
entirely clear that the parties assigned a substantial likelihood 
to that contingency, since they specifically provided for a 
reduced royalty in the event no patent issued within five years.

This case does not require us to draw the line between what 
constitutes abuse of a pending application and what does not. 
It is clear that whatever role the pending application played 
in the negotiation of the 5% royalty, it played no part in the 
contract to pay the 2% % royalty indefinitely.

Our holding in Kewanee Oil Co. puts to rest the contention 
that federal law pre-empts and renders unenforceable the con-
tract made by these parties. There we held that state law 
forbidding the misappropriation of trade secrets was not pre-
empted by federal patent law. We observed:

“Certainly the patent policy of encouraging invention 
is not disturbed by the existence of another form of
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incentive to invention. In this respect the two systems 
[patent and trade secret law] are not and never would 
be in conflict.” 416 U. S., at 484.

Enforcement of this royalty agreement is even less offensive 
to federal patent policies than state law protecting trade 
secrets. The most commonly accepted definition of trade 
secrets is restricted to confidential information which is not dis-
closed in the normal process of exploitation. See Restatement 
of Torts § 757, Comment b, p. 5 (1939). Accordingly, the 
exploitation of trade secrets under state law may not satisfy 
the federal policy in favor of disclosure, whereas disclosure is 
inescapable in exploiting a device like the Aronson keyholder.

Enforcement of these contractual obligations, freely under-
taken in arm’s-length negotiation and with no fixed reliance 
on a patent or a probable patent grant, will

“encourage invention in areas where patent law does not 
reach, and will prompt the independent innovator to 
proceed with the discovery and exploitation of his inven-
tion. Competition is fostered and the public is not 
deprived of the use of valuable, if not quite patentable, 
invention.” (Footnote omitted.) 416 U. S., at 485.

The device which is the subject of this contract ceased 
to have any secrecy as soon as it was first marketed, yet 
when the contract was negotiated the inventiveness and 
novelty were sufficiently apparent to induce an experienced 
novelty manufacturer to agree to pay for the opportunity 
to be first in the market. Federal patent law is not a barrier 
to such a contract.

Reversed.

Mr . Justi ce  Black mun , concurring in the result.
For me, the hard question is whether this case can mean-

ingfully be distinguished from Brulotte v. Thys Co., 379 U. S. 
29 (1964). There the Court held that a patent licensor could 
not use the leverage of its patent to obtain a royalty contract
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that extended beyond the patent’s 17-year term. Here Mrs. 
Aronson has used the leverage of her patent application to 
negotiate a royalty contract which continues to be binding 
even though the patent application was long ago denied.

The Court, ante, at 265, asserts that her leverage played 
“no part” with respect to the contingent agreement to pay a 
reduced royalty if no patent issued within five years. Yet it 
may well be that Quick Point agreed to that contingency in 
order to obtain its other rights that depended on the success 
of the patent application. The parties did not apportion 
consideration in the neat fashion the Court adopts.

In my view, the holding in Brulotte reflects hostility toward 
extension of a patent monopoly whose term is fixed by statute, 
35 U. S. C. § 154. Such hostility has no place here. A 
patent application which is later denied temporarily discour-
ages unlicensed imitators. Its benefits and hazards are of a 
different magnitude from those of a granted patent that 
prohibits all competition for 17 years. Nothing justifies 
estopping a patent-application licensor from entering into a 
contract whose term does not end if the application fails. 
The Court points out, ante, at 263, that enforcement of this 
contract does not conflict with the objectives of the patent 
laws. The United States, as amicus curiae, maintains that 
patent-application licensing of this sort is desirable because it 
encourages patent applications, promotes early disclosure, and 
allows parties to structure their bargains efficiently.

On this basis, I concur in the Court’s holding that federal 
patent law does not pre-empt the enforcement of Mrs. 
Aronson’s contract with Quick Point.
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ORR v. ORR

APPEAL FROM THE COURT OF CIVIL APPEALS OF ALABAMA

No. 77-1119. Argued November 27, 1978—Decided March 5, 1979

Following a stipulation between appellant husband and appellee wife, in 
which appellant agreed to pay appellee alimony, an Alabama court, 
acting pursuant to state alimony statutes under which husbands but not 
wives may be required to pay alimony upon divorce, ordered appellant 
to make monthly alimony payments. Some two years thereafter 
appellee filed a petition seeking to have appellant adjudged in contempt 
for failing to maintain the alimony payments. At the hearing on the 
petition appellant, though not claiming that he was entitled to an 
alimony award from appellee, made the contention (advanced for the 
first time in that proceeding) that the Alabama statutes, by virtue of 
their reliance on a gender-based classification, violated the Equal Pro-
tection Clause of the Fourteenth Amendment. The trial court, ruling 
adversely to appellant on that issue, entered judgment against him, 
which was affirmed on appeal. Held:

1. This Court has jurisdiction over appellant’s appeal. Pp. 271-278.
(a) Appellant’s failure to ask for alimony for himself does not 

deprive him of standing to attack the constitutionality of the Alabama 
statutes for underinclusiveness. That attack holds the only promise of 
relief from the burden deriving from the challenged statutes, and 
appellant has therefore “alleged such a personal stake in the outcome of 
the controversy as to assure that concrete adverseness which sharpens the 
presentation of issues upon which th [is] court so largely depends for 
illumination of difficult constitutional questions.” Baker v. Carr, 369 
U. S. 186, 204. Pp. 271-273.

(b) Had the courts below refused to entertain appellant’s constitu-
tional contention on the ground that it was not timely made under 
applicable state procedures this Court might have lacked jurisdiction to 
consider the contention; but no timeliness point was raised or considered 
below and the constitutional issue was decided on the merits. Under 
these circumstances it is irrelevant whether the decision below could 
have been based upon an adequate and independent state ground. 
Pp. 274-275.

(c) No point was raised or considered below that appellant by 
virtue of the stipulation was obliged to make the alimony payments 
under state contract law. “Where the state court does not decide 
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against [an] appellant upon an independent state ground, but deeming 
the federal question to be before it, actually . . . decides that question 
adversely to the federal right asserted, this Court has jurisdiction to 
review the judgment if, as here, it is . . . final . . . .” Indiana ex rel. 
Anderson v. Brand, 303 U. S. 95, 98. Pp. 275-278.

2. The Alabama statutory scheme of imposing alimony obligations on 
husbands but not wives violates the Equal Protection Clause of the 
Fourteenth Amendment. Pp. 278-283.

(a) “To withstand scrutiny” under the Equal Protection Clause, 
“ 'classifications by gender must serve important governmental objectives 
and must be substantially related to achievement of those objectives.’ ” 
Calijano v. Webster, 430 U. S. 313, 316-317. Pp. 278-279.

(b) The statutes cannot be validated on the basis of the State’s 
preference for an allocation of family responsibilities under which the 
wife plays a dependent role. “No longer is the female destined solely 
for the home and the rearing of the family, and only the male for the 
marketplace and the world of ideas.” Stanton v. Stanton, 421 U. S. 7, 
14-15. Pp. 279-280.

(c) Though it could be argued that the Alabama statutory scheme 
is designed to provide help for needy spouses, using sex as a proxy for 
need, and to compensate women for past discrimination during mar-
riage, which assertedly has left them unprepared to fend for themselves 
in the working world following divorce, these considerations would not 
justify that scheme because under the Alabama statutes individualized 
hearings at which the parties’ relative financial circumstances are 
considered already. occur. Since such hearings can determine which 
spouses are needy as well as which wives were in fact discriminated 
against, there is no reason to operate by generalization. “Thus, the 
gender-based distinction is gratuitous . . . .” Weinberger v. Wiesenfeld, 
420 U. S. 636, 653. Pp. 280-282.

(d) Use of a gender classification, moreover, actually produces 
perverse results in this case because only a financially secure wife 
whose husband is in need derives an advantage from the Alabama 
scheme as compared to a gender-neutral one. Pp. 282-283.

3. The question remains open on remand whether appellant’s stipu-
lated agreement to pay alimony, or other grounds of gender-neutral 
state law, bind him to continue his alimony payments. Pp. 283-284.

351 So. 2d 904, reversed and remanded.

Bre nnan , J., delivered the opinion of the Court, in which Stew art , 
Whit e , Marsh al l , Blac kmun , and Ste ve ns , JJ., joined. Black mun ,
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J., post, p. 284, and Ste vens , J., post, p. 284, filed concurring opinions. 
Powe ll , J., filed a dissenting opinion, post, p. 285. Rehn quis t , J., filed a 
dissenting opinion, in which Burger , C. J., joined, post, p. 290.

John L. Capell III argued the cause and filed briefs for 
appellant.

W. F. Horsley argued the cause and filed a brief for appellee.*

Mr . Justice  Brennan  delivered the opinion of the Court.
The question presented is the constitutionality of Alabama 

alimony statutes which provide that husbands, but not wives, 
may be required to pay alimony upon divorce.1

On February 26, 1974, a final decree of divorce was entered, 
dissolving the marriage of William and Lillian Orr. That 
decree directed appellant, Mr. Orr, to pay appellee, Mrs. Orr, 
$1,240 per month in alimony. On July 28, 1976, Mrs. Orr 

*Ruth Bader Ginsburg and Margaret Moses Young filed a brief for the 
American Civil Liberties Union as amicus curiae urging reversal.

xThe statutes, Ala. Code, Tit. 30 (1975), provide that:
“§ 30-2-51. ... If the wife has no separate estate or if it be insufficient 
for her maintenance, the judge, upon granting a divorce, at his discretion, 
may order to the wife an allowance out of the estate of the husband, taking 
into consideration the value thereof and the condition of his family.
“§ 30-2-52. ... If the divorce is in favor of the wife for the misconduct 
of the husband, the judge trying the case shall have the right to make an 
allowance to the wife out of the husband’s estate, or not make her an 
allowance as the circumstances of the case may justify, and if an allowance 
is made, it must be as liberal as the estate of the husband will permit, 
regard being had to the condition of his family and to all the circum-
stances of the case.
“§ 30-2-53. ... If the divorce is in favor of the husband for the miscon-
duct of the wife and if the judge in his discretion deems the wife entitled to 
an allowance, the allowance must be regulated by the ability of the 
husband and the nature of the misconduct of the wife.”

The Alabama Supreme Court has held that “there is no authority in this 
state for awarding alimony against the wife in favor of the husband. . . . 
The statutory scheme is to provide alimony only in favor of the wife.” 
Davis v. Davis, 279 Ala. 643, 644, 189 So. 2d 158, 160 (1966).
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initiated a contempt proceeding in the Circuit Court of Lee 
County, Ala., alleging that Mr. Orr was in arrears in his alimony 
payments. On August 19, 1976, at the hearing on Mrs. Orr’s 
petition, Mr. Orr submitted in his defense a motion requesting 
that Alabama’s alimony statutes be declared unconstitutional 
because they authorize courts to place an obligation of alimony 
upon husbands but never upon wives. The Circuit Court 
denied Mr. Orr’s motion and entered judgment against him 
for $5,524, covering back alimony and attorney fees. Relying 
solely upon his federal constitutional claim, Mr. Orr appealed 
the judgment. On March 16, 1977, the Court of Civil Appeals 
of Alabama sustained the constitutionality of the Alabama 
statutes, 351 So. 2d 904. On May 24, the Supreme Court of 
Alabama granted Mr. Orr’s petition for a writ of certiorari, 
but on November 10, without court opinion, quashed the writ 
as improvidently granted. 351 So. 2d 906. We noted prob-
able jurisdiction, 436 U. S. 924 (1978). We now hold the 
challenged Alabama statutes unconstitutional and reverse.

I
We first address three preliminary questions not raised by 

the parties or the Alabama courts below, but which neverthe-
less may be jurisdictional and therefore are considered of our 
own motion.

The first concerns the standing of Mr. Orr to assert in his 
defense the unconstitutionality of the Alabama statutes. It 
appears that Mr. Orr made no claim that he was entitled to 
an award of alimony from Mrs. Orr, but only that he should 
not be required to pay alimony if similarly situated wives 
could not be ordered to pay.2 It is therefore possible that his 

2 There is some uncertainty on this point. It may be that appellant’s 
Circuit Court motion challenging the constitutionality of the statutes could 
be construed as constituting a claim for alimony. The Appeals Court 
opinion refers to one of Mr. Orr’s arguments as challenging the failure of 
the statutes to “provide for an award of alimony to . . . males . . . 351
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success here will not ultimately bring him relief from the 
judgment outstanding against him, as the State could respond 
to a reversal by neutrally extending alimony rights to needy 
husbands as well as wives. In that event, Mr. Orr would 
remain obligated to his wife. It is thus argued that the only 
“proper plaintiff” would be a husband who requested alimony 
for himself, and not one who merely objected to paying 
alimony.

This argument quite clearly proves too much. In every 
equal protection attack upon a statute challenged as under- 
inclusive, the State may satisfy the Constitution’s commands 
either by extending benefits to the previously disfavored class 
or by denying benefits to both parties (e. g., by repealing the 
statute as a whole). In this case, if held unconstitutional, 
the Alabama divorce statutes could be validated by, inter alia, 
amendments which either (1) permit awards to husbands as 
well as wives, or (2) deny alimony to both parties. It is true 
that under the first disposition Mr. Orr might gain nothing 
from his success in this Court, although the hypothetical 
“requesting” plaintiff would. However, if instead the State 
takes the second course and denies alimony to both spouses, 
it is Mr. Orr and not the hypothetical plaintiff who would 
benefit. Because we have no way of knowing how the State 
will in fact respond, unless we are to hold that underinclusive 
statutes can never be challenged because any plaintiff’s success 
can theoretically be thwarted, Mr. Orr must be held to have 
standing here. We have on several occasions considered this 
inherent problem of challenges to underinclusive statutes, 
Stanton v. Stanton, 421 U. S. 7, 17 (1975); Craig v. Boren, 
429 U. S. 190, 210 n. 24 (1976), and have not denied a 
plaintiff standing on this ground.

So. 2d 904, 905 (1977), and, in oral argument, appellant’s attorney char-
acterized his motion as asserting a claim to such an award. Tr. of Oral 
Arg. 7-8. Of course, whether or not this was the proper way to assert 
a claim for alimony may be a question of state law, but the state courts 
did not challenge appellant’s standing on this or any other ground.
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There is no question but that Mr. Orr bears a burden he 
would not bear were he female. The issue is highlighted, 
although not altered, by transposing it to the sphere of race. 
There is no doubt that a state law imposing alimony obliga-
tions on blacks but not whites could be challenged by a black 
who was required to pay. The burden alone is sufficient to 
establish standing. Our resolution of a statute’s constitution-
ality often does “not finally resolve the controversy as between 
th [e] appellant and th[e] appellee,” Stanton v. Stanton, 421 
U. S., at 17. We do not deny standing simply because the 
“appellant, although prevailing here on the federal constitu-
tional issue, may or may not ultimately win [his] lawsuit.” 
Id., at 18. The holdings of the Alabama courts stand as a total 
bar to appellant’s relief; his constitutional attack holds the 
only promise of escape from the burden that derives from 
the challenged statutes. He has therefore “alleged such a 
personal stake in the outcome of the controversy as to assure 
that concrete adverseness which sharpens the presentation of 
issues upon which th [is] court so largely depends for illumina-
tion of difficult constitutional questions,” Linda R. S. v. Richard 
D., 410 U. S. 614, 616 (1973), quoting Baker v. Carr, 369 U. S. 
186, 204 (1962). Indeed, on indistinguishable facts, this 
Court has stated that a party’s standing will be sustained. In 
Linda R. S. v. Richard D., supra, at 619 n. 5 (Marshall , J.), 
we stated that the parent of a legitimate child who must by 
statute pay child support has standing to challenge the 
statute on the ground that the parent of an illegitimate child 
is not equally burdened.3

3 Careful examination of appellant’s allegations reveals that he may not 
need to rely upon these arguments to demonstrate his standing, for he 
alleges that he will receive some relief no matter which gender-neutral 
reform of the statutes Alabama chooses to make. Even if Alabama chooses 
to burden both men and women with alimony requirements in appropriate 
circumstances, Mr. Orr argues that a gender-neutral statute would result 
in lower payments on his part. He argues that the current statutes award 
alimony to wives based not solely upon need or comparative financial cir-
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A second preliminary question concerns the timeliness of 
appellant’s challenge to the constitutionality of the statutes. 
No constitutional challenge was made at the time of the 
original divorce decree; Mr. Orr did not interpose the Consti-
tution until his ex-wife sought a contempt judgment against 
him for his failure to abide by the terms of the decree. This 
unexcused tardiness might well have constituted a procedural 
default under state law, and if Alabama had refused to hear Mr. 
Orr’s constitutional objection on that ground, we might have 
been without jurisdiction to consider it here. See C. Wright, 
Federal Courts 541-542 (3d ed. 1976).

But in this case neither Mrs. Orr nor the Alabama courts 
at any time objected to the timeliness of the presentation of 
the constitutional issue. Instead, the Alabama Circuit and 
Civil Appeals Courts both considered the issue to be properly 
presented and decided it on the merits. See 351 So. 2d, at 
905; App. to Juris. Statement 22a. In such circumstances, 
the objection that Mr. Orr’s complaint11 ‘comes too late’ ... is 
clearly untenable. . . . [S]ince the state court deemed the 
federal constitutional question to be before it, we could not 
treat the decision below as resting upon an adequate and 
independent state ground even if we were to conclude that 
the state court might properly have relied upon such a 
ground to avoid deciding the federal question.” Beecher v. 
Alabama, 389 U. S. 35, 37 n. 3 (1967). This is merely an 
application of the “elementary rule that it is irrelevant to 
inquire . . . when a Federal question was raised in a court

cumstances, but also upon gender-related factors—e. g., the State’s view 
that a man must maintain his wife in the manner to which she has been 
accustomed, Ortman v. Ortman, 203 Ala. 167, 82 So. 417 (1919). He also 
argues that alimony agreements are not automatically incorporated into 
court decrees, but rather are usually first reviewed as to their fairness to 
the wife, but not to the husband, see Russell n . Russell, 247 Ala. 284, 286, 
24 So. 2d 124, 126 (1945). Given our disposition of the case, we need 
not resolve these allegations, but they serve to render unassailable appel-
lant’s standing to assert the unconstitutionality of the statutes.
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below when it appears that such question was actually con-
sidered and decided.” Manhattan Life Ins. Co. v. Cohen, 234 
U. S. 123, 134 (1914). Accord, Harlin v. Missouri, 439 U. S. 
459 (1979); Jenkins n . Georgia, 418 U. S. 153, 157 (1974); 
Raley v. Ohio, 360 U. S. 423, 436 (1959). See C. Wright, 
supra, at 542.4

The third preliminary question arises from indications in 
the record that Mr. Orr’s alimony obligation was part of a 
stipulation entered into by the parties, which was then incor-
porated into the divorce decree by the Lee County Circuit 
Court. Thus, it may be that despite the unconstitutionality 
of the alimony statutes, Mr. Orr may have a continuing 
obligation to his former wife based upon that agreement—in 
essence a matter of state contract law.5 If the Alabama 

4 This does not preclude any other State, or even Alabama in another 
case, from holding that contempt proceedings are too late in the process 
to challenge the constitutionality of a divorce decree already entered 
without constitutional objection—assuming, of course, that the State’s prior 
proceedings permit fair opportunity to assert the federal right, see NAACP 
v. Alabama, 377 U. S. 288 (1964). Indeed, as our Brother Powell  points 
out, post, at 286, Alabama apparently has a similar rule. See Hughes n . 
Hughes, 362 So. 2d 910 (Ala. Civ. App.), cert, dismissed as improvidently 
granted, 362 So. 2d 918 (Ala. 1978), appeal docketed, No. 78-1071. There 
is, therefore, no reason for concern that today’s decision might nullify 
existing alimony obligations. But the fact that state courts can decline 
to hear such tardily raised constitutional challenges does not mean that 
as a matter of federal law they must do so. And where they decide instead 
to reach the federal question, this Court has jurisdiction. See Beecher v. 
Alabama, 389 U. S. 35, 37 n. 3 (1967), and cases cited in text, supra, this 
page.

5 Whether Mrs. Orr’s contempt judgment would survive on the basis of 
the stipulation alone depends upon the resolution of somewhat knotty 
state-law problems. The foremost of these is the fact that the present 
suit is not a simple action for breach of contract, but rather a contempt 
proceeding for disobeying the court’s divorce decree. Moreover, under 
Alabama law, the divorce court judge does not automatically approve 
stipulated settlements, but must review them for fairness. Russell v. 
Russell, supra. How the Alabama courts would treat Mr. Orr’s stipulation 
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courts had so held, and had anchored their judgments in this 
case on that basis, an independent and adequate state ground 
might exist and we would be without power to hear the 
constitutional argument. See Herb v. Pitcairn, 324 U. S. 117, 
125-126 (1945); Fox Film Corp. v. Muller, 296 U. S. 207 
(1935). And if there were ambiguity as to whether the 
State’s decision was based on federal or state grounds, it 
would be open to this Court not to determine the federal 
question, but to remand to the state courts for clarification as 
to the ground of the decision. See California v. Krivda, 409 
U. S. 33 (1972).

But there is no ambiguity here. At no time did Mrs. Orr 
raise the stipulation as a possible alternative ground in sup-
port of her judgment. Indeed, her brief in the Alabama Court 
of Civil Appeals expressly stated that “[t]he appellee agrees 
that the issue before this Court is whether the Alabama 
alimony laws are unconstitutional because of the gender based 
classification made in the statutes.” App. to Juris. Statement 
25a. The Alabama Circuit and Civil Appeals Courts reached 
and decided the federal question without considering any state-
law issues, the latter specifying that “[t]he sole issue before this 
court is whether Alabama’s alimony statutes are unconstitu-
tional. We find they are not unconstitutional and affirm.” 
351 So. 2d, at 905. While no reason was given by the State 
Supreme Court’s majority for quashing the writ of certiorari, 
the concurring and dissenting opinions mention only the 
federal constitutional issue and do not mention the stipulation. 
See 351 So. 2d, at 906-910. And Mrs. Orr did not even raise 
the point in this Court. On this record, then, our course is 
clear and dictated by a long line of decisions.

“Where the state court does not decide against a peti-
tioner or appellant upon an independent state ground, 
but deeming the federal question to be before it, actually 

after the invalidation of the gender-based alimony statutes is a matter 
which we cannot, and would not, predict.
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entertains and decides that question adversely to the 
federal right asserted, this Court has jurisdiction to review 
the judgment if, as here, it is a final judgment. We 
cannot refuse jurisdiction because the state court might 
have based its decision, consistently with the record, upon 
an independent and adequate non-federal ground.” Indi-
ana ex rel. Anderson v. Brand, 303 U. S. 95, 98 (1938).

Accord, United Air Lines, Inc. v. Mahin, 410 U. S. 623, 630- 
631 (1973); Poafpybitty v. Skelly Oil Co., 390 U. S. 365, 375- 
376 (1968); Steele v. Louisville & Nashville R. Co., 323 U. S. 
192, 197 n. 1 (1944); International Steel & Iron Co. v. Na-
tional Surety Co., 297 U. S. 657, 666 (1936); Grayson n . 
Harris, 267 U. S. 352, 358 (1925); Red Cross Line v. Atlantic 
Fruit Co., 264 U. S. 109, 120 (1924); Rogers v. Hennepin 
County, 240 U. S. 184, 188-189 (1916). See C. Wright, Fed-
eral Courts, at 544.6

Our analysis of these three preliminary questions, therefore, 
indicates that we do have jurisdiction over the constitutional 
challenge asserted by Mr. Orr.7 As an Art. Ill “case or 

The fact that the State Supreme Court merely quashed the petition 
for certiorari, so that the highest state court actually to decide the merits 
of the case was the Court of Appeals, does not alter this result. In 
Cicenia v. Lagay, 357 U. S. 504, 507-508, n. 2 (1958), overruled on other 
grounds, Miranda v. Arizona, 384 U. S. 436, 479 n. 48 (1966), for example, 
the New Jersey Superior Court decided the case on federal constitutional 
grounds, although state grounds might have been available, and the State 
Supreme Court denied certification without giving reasons—precisely the 
situation present here. In fact, the claim that an independent state ground 
existed was even stronger in Cicenia than here, because there the trial 
court, the Essex County Court, had rested its decision on state law. 
Nonetheless, Cicenia held:
“Since the Superior Court had dealt with petitioner’s constitutional claims 
on the merits . . . jurisdiction exists. . . . [W]e shall not assume that 
the New Jersey Supreme Court’s decision denying leave to appeal was 
based on th[e] nonfederal ground.” 357 U. S., at 507-508, n. 2.

7 Our Brother Rehnqui st ’s dissent contends that Doremus v. Board of 
Education, 342 U. S. 429 (1952), requires dismissal of Mr. Orr’s appeal. 
The quotation from Doremus cited by our Brother Rehnqui st , post, at
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controversy” has been properly presented to this Court, we 
now turn to the merits.8

II
In authorizing the imposition of alimony obligations on 

husbands, but not on wives, the Alabama statutory scheme 
“provides that different treatment be accorded ... on the 
basis of . . . sex; it thus establishes a classification subject 
to scrutiny under the Equal Protection Clause,” Reed v.

299, merely confirms the obvious proposition that a state court cannot con-
fer standing before this Court on a party who would otherwise lack it. But 
that proposition is wholly irrelevant to this case. Although a state court 
cannot confer standing in this Court, it can decline to place purely state-
law obstacles in the way of an appellant’s right to have this Court decide 
his federal claim. Our Brother Rehn qui st  argues that a matter of state 
contract law, albeit unsettled, denies Orr his otherwise clear standing. 
But that could only be the case if the Alabama courts had construed the 
stipulation as continuing to bind Mr. Orr—something which the Alabama 
courts did not do. By addressing and deciding the merits of Mr. Orr’s 
constitutional argument, the Alabama courts have declined to interpose this 
obstacle to Mr. Orr’s standing.

8 Our Brother Powel l ’s dissent makes two objections to our reaching 
the merits of this case. The first is that this Court should abstain from 
deciding the constitutional issue until the cause is remanded to afford the 
Alabama Supreme Court a second opportunity to consider the case. For 
authority he cites opinions applying the so-called “Pullman abstention” 
doctrine. See Railroad Comm’n v. Pullman Co., 312 U. S. 496 (1941). But 
that doctrine is applicable only where the state court to be deferred to 
has not previously examined the case. Not one of the long string of 
opinions cited by our Brother Powel l , post, at 285-286, approved absten-
tion in a situation like this one, where the court to which the question 
would be referred already considered the case.

The more surprising, indeed disturbing, objection made by our Brother 
Powe ll  is the suggestion that the parties may have colluded to bring the 
constitutional issue before this Court. Post, at 288-289, and n. 4. No evi-
dence whatever, within or outside the record, supports that accusation. 
And our Brother Powell  suggests none. Indeed, it is difficult to imagine 
what possible interest Mrs. Orr could have in helping her ex-husband resist 
her demand for $5,524 in back alimony.
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Reed, 404 U. S. 71, 75 (1971). The fact that the classification 
expressly discriminates against men rather than women does 
not protect it from scrutiny. Craig v. Boren, 429 U. S. 190 
(1976). “To withstand scrutiny” under the Equal Protection 
Clause, “ ‘classifications by gender must serve important gov-
ernmental objectives and must be substantially related to 
achievement of those objectives.’ ” Califano v. Webster, 430 
U. S. 313, 316-317 (1977). We shall, therefore, examine the 
three governmental objectives that might arguably be served 
by Alabama’s statutory scheme.

Appellant views the Alabama alimony statutes as effectively 
announcing the State’s preference for an allocation of family 
responsibilities under which the wife plays a dependent role, 
and as seeking for their objective the reinforcement of that 
model among the State’s citizens. Cf. Stern v. Stern, 165 Conn. 
190, 332 A. 2d 78 (1973). We agree, as he urges, that prior 
cases settle that this purpose cannot sustain the statutes.9 
Stanton v. Stanton, 421 U. S. 7, 10 (1975), held that the “old 
notio[n]” that “generally it is the man’s primary responsibil-

9 Appellee attempts to buttress the importance of this objective by 
arguing that while “[t]he common law stripped the married woman of 
many of her rights and most of her property, ... it attempted to par-
tially compensate by giving her the assurance that she would be supported 
by her husband.” Brief for Appellee 11-12. This argument, that the “sup-
port obligation was imposed by the common law to compensate the wife 
for the discrimination she suffered at the hands of the common law,” id., 
at 11, reveals its own weakness. At most it establishes that the alimony 
statutes were part and parcel of a larger statutory scheme which invid-
iously discriminated against women, removing them from the world of 
work and property and “compensating” them by making their designated 
place “secure.” This would be reason to invalidate the entire discrimina-
tory scheme—not a reason to uphold its separate invidious parts. But 
appellee’s argument is even weaker when applied to the facts of this case, 
as Alabama has long ago removed, by statute, the elements of the common 
law appellee points to as justifying further discrimination. See Ala. 
Const., Art. X, §209 (married women’s property rights).
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ity to provide a home and its essentials,” can no longer justify 
a statute that discriminates on the basis of gender. “No 
longer is the female destined solely for the home and the rear-
ing of the family, and only the male for the marketplace and 
the world of ideas,” id., at 14-15. See also Craig v. Boren, 
supra, at 198. If the statute is to survive constitutional at-
tack, therefore, it must be validated on some other basis.

The opinion of the Alabama Court of Civil Appeals suggests 
other purposes that the statute may serve. Its opinion states 
that the Alabama statutes were “designed” for “the wife of a 
broken marriage who needs financial assistance,” 351 So. 2d, 
at 905. This may be read as asserting either of two legislative 
objectives. One is a legislative purpose to provide help for 
needy spouses, using sex as a proxy for need. The other 
is a goal of compensating women for past discrimination 
during marriage, which assertedly has left them unprepared 
to fend for themselves in the working world following divorce. 
We concede, of course, that assisting needy spouses is a 
legitimate and important governmental objective. We have 
also recognized “[r] eduction of the disparity in economic 
condition between men and women caused by the long history 
of discrimination against women ... as ... an important 
governmental objective,” Calif ano n . Webster, supra, at 317. 
It only remains, therefore, to determine whether the classifica-
tion at issue here is “substantially related to achievement of 
those objectives.” Ibid.w

Ordinarily, we would begin the analysis of the “needy 
spouse” objective by considering whether sex is a sufficiently 
“accurate proxy,” Craig v. Boren, supra, at 204, for depend-
ency to establish that the gender classification rests “ ‘upon

10 Of course, if upon examination it becomes clear that there is no 
substantial relationship between the statutes and their purported objec-
tives, this may well indicate that these objectives were not the statutes’ 
goals in the first place. See Ely, The Centrality and Limits of Motivation 
Analysis, 15 San Diego L. Rev. 1155 (1978).
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some ground of difference having a fair and substantial rela-
tion to the object of the legislation/ ” Reed v. Reed, supra, 
at 76. Similarly, we would initially approach the “compensa-
tion” rationale by asking whether women had in fact been 
significantly discriminated against in the sphere to which the 
statute applied a sex-based classification, leaving the sexes 
“not similarly situated with respect to opportunities” in that 
sphere, Schlesinger v. Ballard, 419 U. S. 498, 508 (1975). 
Compare Calif ano v. Webster, supra, at 318, and Kahn n . 
Shevin, 416 U. S. 351, 353 (1974), with Weinberger v. Wiesen- 
feld, 420 U. S. 636, 648 (1975).11

But in this case, even if sex were a reliable proxy for need, 
and even if the institution of marriage did discriminate against 
women, these factors still would “not adequately justify the 
salient features of” Alabama’s statutory scheme, Craig v. Boren, 
supra, at 202-203. Under the statute, individualized hearings 
at which the parties’ relative financial circumstances are con-
sidered already occur. See Russell v. Russell, 247 Ala. 284, 
286, 24 So. 2d 124, 126 (1945); Ortman v. Ortman, 203 Ala. 
167, 82 So. 417 (1919). There is no reason, therefore, to use 
sex as a proxy for need. Needy males could be helped along 
with needy females with little if any additional burden on the 
State. In such circumstances, not even an administrative- 
convenience rationale exists to justify operating by generaliza-
tion or proxy.12 Similarly, since individualized hearings can 

11 We would also consider whether the purportedly compensatory “clas-
sifications in fact penalized women,” and whether “the statutory structure 
and its legislative history revealed that the classification was not enacted 
as compensation for past discrimination.” Califano v. Webster, 430 U. S., 
at 317.

12 It might be argued that Alabama’s rule at least relieves the State of 
the administrative burden of actions by husbands against their wives for 
alimony. However, when the wife is also seeking alimony, no savings will 
occur, as a hearing will be required in any event. But even when the wife 
is willing to forgo alimony, it appears that under Alabama law savings 
will still not accrue, as Alabama courts review the financial circumstances



282 OCTOBER TERM, 1978

Opinion of the Court 440U.S.

determine which women were in fact discriminated against 
vis-a-vis their husbands, as well as which family units defied 
the stereotype and left the husband dependent on the wife, 
Alabama’s alleged compensatory purpose may be effectuated 
without placing burdens solely on husbands. Progress toward 
fulfilling such a purpose would not be hampered, and it would 
cost the State nothing more, if it were to treat men and 
women equally by making alimony burdens independent of 
sex. “Thus, the gender-based distinction is gratuitous; with-
out it, the statutory scheme would only provide benefits to 
those men who are in fact similarly situated to the women 
the statute aids,” Weinberger v. Wiesenfeld, supra, at 653, 
and the effort to help those women would not in any way be 
compromised.

Moreover, use of a gender classification actually produces 
perverse results in this case. As compared to a gender-neutral 
law placing alimony obligations on the spouse able to pay, the 
present Alabama statutes give an advantage only to the fi-
nancially secure wife whose husband is in need. Although 
such a wife might have to pay alimony under a gender-neutral 
statute, the present statutes exempt her from that obligation. 
Thus, “[t]he [wives] who benefit from the disparate treatment 
are those who were . . . nondependent on their husbands,” 
Calif ano v. Goldfarb, 430 U. S. 199, 221 (1977) (Stevens , J., 
concurring in judgment). They are precisely those who are 
not “needy spouses” and who are “least likely to have been 
victims of . . . discrimination,” ibid., by the institution of mar-
riage. A gender-based classification which, as compared to a 

of the parties to a divorce despite the parties’ own views—even when 
settlement is reached. See Russell v. Russdl, 247 Ala. 284,286,24 So. 2d 124, 
126 (1945). Even were this not true, and some administrative time and 
effort were conserved, “ [t]o give a mandatory preference to members of 
either sex . . . merely to accomplish the elimination of hearings on the 
merits, is to make the very kind of arbitrary legislative choice forbidden 
by the Equal Protection Clause,” Reed v. Reed, 404 U. S. 71, 76 (1971). 
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gender-neutral one, generates additional benefits only for those 
it has no reason to prefer cannot survive equal protection 
scrutiny.

Legislative classifications which distribute benefits and 
burdens on the basis of gender carry the inherent risk of 
reinforcing stereotypes about the “proper place” of women and 
their need for special protection. Cf. United Jewish, Organi-
zations v. Carey, 430 U. S. 144, 173-174 (1977) (opinion con-
curring in part). Thus, even statutes purportedly designed to 
compensate for and ameliorate the effects of past discrimina-
tion must be carefully tailored. Where, as here, the State’s 
compensatory and ameliorative purposes are as well served by 
a gender-neutral classification as one that gender classifies and 
therefore carries with it the baggage of sexual stereotypes, the 
State cannot be permitted to classify on the basis of sex. 
And this is doubly so where the choice made by the State 
appears to redound—if only indirectly—to the benefit of those 
without need for special solicitude.

Ill
Having found Alabama’s alimony statutes unconstitutional, 

we reverse the judgment below and remand the cause for 
further proceedings not inconsistent with this opinion. That 
disposition, of course, leaves the state courts free to decide 
any questions of substantive state law not yet passed upon in 
this litigation. Indiana ex rel. Anderson v. Brand, 303 U. S. 
95, 109 (1938); C. Wright, Federal Courts, at 544. See South 
Dakota v. Opperman, 428 U. S. 364, 396 (1976) (Marsh all , 
J., dissenting); United Air Lines, Inc. v. Mahin, 410 U. S., at 
632; California v. Green, 399 U. S. 149, 169-170 (1970); 
Schuylkill Trust Co. v. Pennsylvania, 302 U. S. 506, 512 
(1938); Georgia R. & Elec. Co. v. Decatur, 297 U. S. 620, 623- 
624 (1936). Therefore, it is open to the Alabama courts on 
remand to consider whether Mr. Orr’s stipulated agreement to
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pay alimony, or other grounds of gender-neutral state law, 
bind him to continue his alimony payments.13

Reversed and remanded.

Mr . Just ice  Blackmu n , concurring.
On the assumption that the Court’s language concerning 

discrimination “in the sphere” of the relevant preference 
statute, ante, at 281, does not imply that society-wide discrim-
ination is always irrelevant, and on the further assumption 
that that language in no way cuts back on the Court’s decision 
in Kahn v. Shevin, 416 U. S. 351 (1974), I join the opinion 
and judgment of the Court.

Mr . Just ice  Stevens , concurring.
Whether Mr. Orr has a continuing contractual obligation to 

pay alimony to Mrs. Orr is a question of Alabama law that the 
Alabama courts have not yet decided. In Part I-B of his 
opinion, Mr . Just ice  Rehnquist  seems to be making one of 
two alternative suggestions:

(1) that we should decide the state-law issue; or

13 Indiana ex rel. Anderson v. Brand, 303 U. S. 95, 109 (1938), is 
dispositive to this effect. There, the Indiana state courts had available 
two potential grounds for upholding the actions of a public school in 
dismissing a teacher. One was a matter purely of state law; the other 
required holding that the dismissal had not violated the Contracts Clause 
of the Federal Constitution. The Indiana courts chose the latter course 
and did not pass upon the state question. While recognizing that the 
state ground could have been relied upon, Anderson held, as we have held 
here, that the decision of the state court to reach the merits of the consti-
tutional question without relying on the potential state ground gave this 
Court jurisdiction. As we have done here, the Court in Anderson pro-
ceeded to decide the federal question against the State and reversed the 
judgment below. The case was remanded, the Court noting that the state-
law ground was still available as a defense for the school and could be so 
considered by the state courts. Similarly, the effect of Mr. Orr’s stipula-
tion, and any other matter of substantive state law not yet passed upon, 
may now be considered by the Alabama courts on remand.
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(2) that we should direct the Supreme Court of Ala-
bama to decide that issue before deciding the federal 
constitutional issue.

In my judgment the Court has correctly rejected both of 
these alternatives. To accept either—or a rather confused 
blend of the two—would violate principles of federalism that 
transcend the significance of this case.*  I therefore join the 
Court’s opinion.

Mr . Justic e  Powell , dissenting.
I agree with Mr . Justice  Rehnquist  that the Court, in its 

desire to reach the equal protection issue in this case, has dealt 
too casually with the difficult Art. Ill problems which con-
front us. Rather than assume the answer to questions of 
state law on which the resolution of the Art. Ill issue should 
depend, and which well may moot the equal protection ques-
tion in this case, I would abstain from reaching either of the 
constitutional questions at the present time.

This Court repeatedly has observed:
“[W]hen a federal constitutional claim is premised on an 
unsettled question of state law, the federal court should 
stay its hand in order to provide the state courts an 
opportunity to settle the underlying state-law question 
and thus avoid the possibility of unnecessarily deciding 
a constitutional question.” Harris County Comm’rs 
Court n . Moore, 420 U. S. 77, 83 (1975).

See Elkins v. Moreno, 435 U. S. 647 (1978); Boehning v. 
Indiana State Employees Assn., Inc., 423 U. S. 6 (1975); 
Askew v. Hargrave, 401 U. S. 476 (1971); Reetz v. Bozanich, 

*Even if I could agree with Mr . Just ice  Rehnquis t ’s view that Mr. 
Orr’s probability of success on the state-law issue is so remote that we 
should deny him standing to argue the federal question decided by the 
Alabama Supreme Court, I still would not understand how he reached the 
conclusion that the litigation between Mr. and Mrs. Orr is not a “case or 
controversy” within the meaning of Art. III.
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397 U. S. 82 (1970); Aldrich v. Aldrich, 378 U. S. 540 (1964); 
Dresner v. Tallahassee, 378 IT. S. 539 (1964); Clay v. Sun Ins. 
Office Ltd., 363 U. S. 207 (1960); Meridian v. Southern Bell 
Tel. Ac Tel. Co., 358 U. S. 639 (1959); Spector Motor Service, 
Inc. v. McLaughlin, 323 U. S. 101 (1944); Railroad Comm’n 
v. Pullman Co., 312 U. S. 496 (1941). The Court should 
follow this principle in the present case.

Here there are present two questions of state law, the 
resolution of which almost certainly will determine the out-
come of this litigation, and at the least will substantially alter 
the issues presented. The Court concedes that Alabama 
properly might regard this challenge to the terms of the 
divorce decree as untimely, as it came for the first time— 
more than two years after the decree became final—in a con-
tempt proceeding to enforce the alimony obligation. Ante, 
at 275 n. 4. Moreover, appellant had interposed no objection 
to the entry of the decree and the approval therein of the set-
tlement agreement, nor had he questioned the validity of the 
Alabama statute. If, in these circumstances, provisions of a 
divorce decree are subject to collateral attack, grave questions 
will arise in Alabama and other States. It hardly need be 
said that the policy of repose embodied in a prohibition of col-
lateral attack has especial importance with respect to divorce 
and alimony decrees. It is not surprising, therefore, that 
subsequent to its decision in this case the Alabama Court of 
Civil Appeals held that a claim identical to appellant’s would 
not be considered, where the husband raised it for the first 
time on a motion for a new trial. Hughes v. Hughes, 362 So. 
2d 910, cert, dismissed as improvidently granted, 362 So. 2d 
918 (Ala. 1978), appeal docketed, No. 78-1071. This holding 
should apply a fortiori to a case where the constitutional 
claim was not raised until a contempt proceeding.

The second question of state law concerns the formal settle-
ment agreement entered into between appellant and appellee, 
which deals in detail with the “property rights, alimony, and 
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other matters in dispute” between the parties, and which was 
approved by the divorce court. The agreement requires the 
husband to pay $1,240 per month for the “support and main-
tenance, use and comfort” of the wife for her life or until she 
remarries. It also specifies that the terms and provisions of the 
agreement “shall inure to and be binding upon the parties 
hereto and their respective heirs, assigns, executors, admin-
istrators and legal representatives.” App. 7-15. Although the 
Court does not view this agreement as any obstacle to reach-
ing the constitutional question, it does acknowledge that 
appellant “may have a continuing obligation to his former 
wife based upon that agreement”—as a matter of “state con-
tract law” quite apart from the divorce decree. Ante, at 275.

If appellant’s collateral attack on the terms of the divorce 
decree could not properly be entertained under Alabama law, 
or if the alimony obligation assumed by appellant in the 
settlement agreement remains enforceable under Alabama law, 
the question whether this Court constitutionally may exer-
cise jurisdiction over the dispute would be close and difficult.1 
In addition, it would be unnecessary to consider the constitu-
tionality of Alabama’s divorce statute, as the adequate-and- 
independent-state-ground doctrine then would bar federal 
review of the judgment against appellant.2

1 The Court confuses the questions of the existence of a case or contro-
versy under Art. Ill with the application of the adequate-and-independent- 
state-ground doctrine. It is true that the failure of the courts below to 
rest their decision on a state-law ground means that we are not without 
power to decide the case for that reason. Cf. Murdock n . Memphis, 20 
Wall. 590 (1875). But this does not determine whether the presence in 
fact of state-law grounds for the decision below bars a federal court from 
considering this claim under Supervisors v. Stanley, 105 U. S. 305 (1882).

2 The Court implies that principles of equitable abstention expressed in 
the Pullman decision never can apply when the court to which the 
unresolved question of state law will be referred already has considered the 
case. Ante, at 278 n. 8. But, as the unusual posture of this case illus-
trates, a state court may have considered a case without having had the 
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The Court, in order to find a case or controversy present 
here, necessarily assumes the answer to both of the state-law 
questions in this case. In some circumstances such assump-
tions might be appropriate. We cannot anticipate every state-
law issue that ultimately could bar the realization of an other-
wise substantial federal claim, and the failure of either the 
state courts or the parties to address an issue ordinarily might 
indicate that it does not present a problem. But here the 
Court concedes the substantiality of the identified but un-
answered questions. Indeed, in light of Hughes v. Hughes, 
supra, it could not do otherwise.

The uncertainty and ambiguity surrounding this case is 
accentuated by the fact that appellant apparently does not 
contend that the entire divorce decree is invalid; he seeks 
relief only from so much of the decree as imposes an alimony 
obligation. But this obligation is only one element of the 
detailed and comprehensive agreement signed by the parties 
and witnessed by their respective attorneys. The agreement 
was not made subject to the approval of the divorce court. 
Apart from whether the contractual obligation to pay ali-
mony remains binding on appellant, is there a question as 
to the binding effect of the divorce itself upon appellee? 
Would she have agreed to divorce appellant without a con-
test, and without making a record of her grounds for divorce, 
unless she had the assurance of a valid and enforceable court 
order providing support and maintenance for her lifetime?

Apparently none of these questions was raised in either of 
the Alabama courts. No explanation has been offered us as 
to why the case is presented here in this manner.3 In view of 

relevant state-law questions presented to it. See n. 3, infra. Where this is 
true, the policies that underlie Pullman should apply with equal force.

3 As the Court notes, in appellee’s brief in the Alabama Court of Civil 
Appeals she stated that “[t]he appellee agrees that the issue before this 
Court is whether the Alabama alimony laws are unconstitutional because of 
the gender based classification made in the statutes.” Ante, at 276. She
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the substantiality of the unanswered questions, it must be 
conceded that serious doubts exist as to either the presence of 
a judicially cognizable case or controversy or to appellant’s 
obtaining any advantage from his constitutional claim. The 
failure of the parties to raise the questions in the courts below, 
and of the courts to raise them sua sponte, cannot bind us. 
On the record before us it cannot be said with assurance that 
the interests of these parties before this Court are fully adver-
sary or that they are not seeking—for reasons undisclosed—a 
purely advisory opinion on a constitutional issue of consid-
erable importance.4

In these circumstances, I find the Court’s insistence upon 
reaching and deciding the merits quite irreconcilable with 
the long-established doctrine that we abstain from reaching 
a federal constitutional claim that is premised on unsettled 
questions of state law without first affording the state courts

made no reference to Alabama authority that already had held that 
constitutional attacks on the divorce statute would not be heard unless 
presented at the time the divorce is contested. See Dale v. Dale, 54 Ala. 
App. 505, 310 So. 2d 225 (1975). Even more inexplicable, appellee before 
this Court has made no reference to Hughes v. Hughes, 362 So. 2d 910 
(Ala. App.), cert, dismissed as improvidently granted, 362 So. 2d 918 
(Ala. 1978), appeal docketed, No. 78-1071, in spite of that decision’s clear 
relevance to this case. It is pertinent that the initial decision in Hughes 
was handed down more than seven months before appellee filed her brief 
before us, and that the final decision of the Supreme Court of Alabama 
was announced a month before argument in this case.

4 It is curious, to say the least, that neither party in this case has raised 
these questions. The competency of appellee’s counsel is evidenced by the 
thoroughness of the settlement agreement he negotiated and witnessed. 
Moreover, the questions not raised are neither abstruse nor difficult. In 
view of the way in which this case has been presented, we cannot dismiss 
the possibility of some rapprochement between these parties that could 
affect the genuineness of a case or controversy. There may well be an 
innocent explanation for these most unusual circumstances, but the absence 
of any such explanation appearing from the record suggests the wisdom of 
not deciding the constitutional issue.
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an opportunity to resolve such questions. I therefore would 
remand the case to the Supreme Court of Alabama.

Mr . Justic e Rehnquist , with whom The  Chief  Justi ce  
joins, dissenting.

In Alabama only wives may be awarded alimony upon 
divorce. In Part I of its opinion, the Court holds that Ala-
bama’s alimony statutes may be challenged in this Court by 
a divorced male who has never sought alimony, who is demon-
strably not entitled to alimony even if he had, and who con-
tractually bound himself to pay alimony to his former wife 
and did so without objection for over two years. I think the 
Court’s eagerness to invalidate Alabama’s statutes has led it 
to deal too casually with the “case and controversy” require-
ment of Art. Ill of the Constitution.

I
The architects of our constitutional form of government, 

to assure that courts exercising the “judicial power of the 
United States” would not trench upon the authority com-
mitted to the other branches of government, consciously lim-
ited the Judicial Branch’s “right of expounding the Constitu-
tion” to “cases of a Judiciary Nature” 1—that is, to actual 
“cases” and “controversies” between genuinely adverse parties. 
Central to this Art. Ill limitation on federal judicial power is 
the concept of standing. The standing inquiry focuses on the 
party before the Court, asking whether he has “ ‘such a per-

12 M. Farrand, The Records of the Federal Convention of 1787, p. 430 
(1911). Indeed, on four different occasions the Constitutional Convention 
rejected a proposal, contained in the “Virginia Plan,” to associate Justices 
of the Supreme Court in a counsel of revision designed to render advice 
on pending legislation. 1 id., at 21. Suggestions that the Chief Justice 
be a member of the Privy Council to assist the President, and that the 
President or either House of Congress be able to request advisory opinions 
of the Supreme Court were likewise rejected. 2 id., at 328-329, 340-344.
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sonal stake in the outcome of the controversy’ as to warrant 
his invocation of federal-court jurisdiction and to justify exer-
cise of the court’s remedial powers on his behalf.” Warth v. 
Seldin, 422 U. S. 490, 498-499 (1975) (emphasis in original), 
quoting Baker v. Carr, 369 U. S. 186, 204 (1962). Implicit in 
the concept of standing, are the requirements of injury in fact 
and causation. To demonstrate the “personal stake” in the 
litigation necessary to satisfy Art. Ill, the party must suffer 
“a distinct and palpable injury,” Warth v. Seldin, supra, at 
501, that bears a “ ‘fairly traceable’ causal connection” to the 
challenged government action. Duke Power Co. n . Carolina 
Environmental Study Group, Inc., 438 U. S. 59, 72 (1978), 
quoting Arlington Heights v. Metropolitan Housing Dev. 
Corp., 429 U. S. 252, 261 (1977). When a party’s standing to 
raise an issue is questioned, therefore, “the relevant inquiry is 
whether . . . [he] has shown an injury to himself that is likely 
to be redressed by a favorable decision.” Simon v. Eastern 
Kentucky Welfare Rights Org., 426 U. S. 26, 38 (1976). 
Stated differently, a party who places a question before a fed-
eral court must “stand to profit in some personal interest” 
from its resolution, else the exercise of judicial power would be 
gratuitous. Id., at 39.

The sole claim before this Court is that Alabama’s alimony 
statutes, which provide that only husbands may be required 
to pay alimony upon divorce, violate the Equal Protection 
Clause of the Fourteenth Amendment. Statutes alleged to 
create an impermissible gender-based classification are gen-
erally attacked on one of two theories. First, the challenged 
classification may confer on members of one sex a benefit not 
conferred on similarly situated members of the other sex. 
Clearly, members of the excluded class—those who but for 
their sex would be entitled to the statute’s benefits—have a 
sufficient “personal stake” in the outcome of an equal protec-
tion challenge to the statute to invoke the power of the fed-
eral judiciary. Thus, a widower has standing to question 
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the constitutionality of a state statute granting a property tax 
exemption only to widows. See Kahn v. Shevin, 416 U. S. 
351 (1974). Likewise, this Court has reached the merits of 
a retired male wage earner’s equal protection challenge to a 
federal statute granting higher monthly old-age benefits to 
similarly situated female wage earners. See Califano v. 
Webster, 430 U. S. 313 (1977). Standing to raise these con-
stitutional claims was not destroyed by the fact that the State 
of Florida in Kahn, and Congress in Webster, were capable of 
frustrating a victory in this Court by merely withdrawing the 
challenged statute’s benefits from the favored class rather than 
extending them to the excluded class. See Stanton v. Stan-
ton, 421 U. S. 7, 17 (1975).

Second, the challenged statute may saddle members of one 
sex with a burden not borne by similarly situated members 
of the other sex. Standing to attack such a statute lies in 
those who labor under its burden. For example, in Califano 
v. Goldfarb, 430 U. S. 199 (1977), this Court sustained a 
widower’s equal protection challenge to a provision of the 
Social Security Act that burdened widowers but not widows 
with the task of proving dependency upon the deceased spouse 
in order to qualify for survivor’s benefits. A similar statute 
was invalidated in Frontiero n . Richardson, 411 U. S. 677 
(1973), at the instance of a female member of the uniformed 
services who, unlike her male counterparts, was required to 
prove her spouse’s dependency in order to obtain increased 
quarters allowances and health benefits.

The statutes at issue here differ from those discussed above 
in that the benefit flowing to divorced wives derives from 
a burden imposed on divorced husbands. Thus, Alabama’s 
alimony statutes in effect create two gender classifications: 
that between needy wives, who can be awarded alimony under 
the statutes, and needy husbands, who cannot; and that be-
tween financially secure husbands, who can be required to pay 
alimony under the statutes, and financially secure wives, who 
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cannot. Appellant Orr’s standing to raise his equal protec-
tion claim must therefore be analyzed in terms of both of 
these classifications.

A
This Court has long held that in order to satisfy the injury-

in-fact requirement of Art. Ill standing, a party claiming that 
a statute unconstitutionally withholds a particular benefit 
must be in line to receive the benefit if the suit is successful. 
In Supervisors v. Stanley, 105 U. S. 305 (1882), shareholders 
of a national bank attacked the validity of a state property 
tax statute that did not, contrary to federal law, permit deduc-
tion of personal debts from the assessed value of their bank 
stock. With respect to the constitutional claim of sharehold-
ers who had failed to allege the existence of personal debts 
that could be deducted under a valid statute, the Court 
reasoned:

“What is there to render the [state statute] void as to 
a shareholder in a national bank, who owes no debts 
which he can deduct from the assessed value of his shares? 
The denial of this right does not affect him. He pays the 
same amount of tax that he would if the law gave him 
the right of deduction. He would be in no better condi-
tion if the law expressly authorized him to make the de-
duction. What legal interest has he in a question which 
only affects others? Why should he invoke the pro-
tection of the act of Congress in a case where he has no 
rights to protect? Is a court to sit and decide abstract 
questions of law in which the parties before it show no 
interest, and which, if decided either way, affect no right 
of theirs?

“. . . If no such right exists, the delicate duty of declar-
ing by this court that an act of State legislation is void, 
is an assumption of authority uncalled for by the merits 
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of the case, and unnecessary to the assertion of the rights 
of any party to the suit.” Id., at 311-312.

It is undisputed that the parties now before us are “a needy 
wife who qualifies for alimony and a husband who has the 
property and earnings from which alimony can be paid.” 
351 So. 2d 906, 907 (1977) (Jones, J., dissenting). Under the 
statute pertinent to the Orrs’ divorce, alimony may be awarded 
against the husband only “[i]f the wife has no separate estate 
or if it be insufficient for her maintenance.” Ala. Code § 30- 
2-51 (1975). At the time of their divorce, Mr. Orr made no 
claim that he was not in a position to contribute to his needy 
wife’s support, much less that she should be required to pay 
alimony to him.2 On the contrary, the amount of alimony 
awarded by the Alabama trial court was agreed to by the 
parties, and appellant has never sought a reduction in his ali-

2 The Court suggests that “[i]t may be that appellant’s Circuit Court 
motion challenging the constitutionality of the statutes could be con-
strued as constituting a claim for alimony.” Ante, at 271-272, n. 2. The 
Court further notes that in any event, “the state courts did not challenge 
appellant’s standing on this or any other ground.” Ibid.

Appellant’s motion, made in response to the court’s order to show cause 
why he should not be judged in contempt, provides in pertinent part: 
“WHEREFORE, your Respondent moves the Court for an order decreeing 
that:
“1. Code of Alabama, Title 34, §§ 31-33 arbitrarily discriminate against 
male spouses and thus are in violation of the equal protection clause of 
the United States Constitution and thereby are unconstitutional.
“2. A permanent injunction be issued against the continued enforcement 
of these statutes.
“3. The decree ordering your Respondent to pay the Complainant alimony 
be rendered null and void.” App. to Juris. Statement 24a. How this can 
be construed as constituting a claim for alimony is beyond me. That the 
state courts did not challenge appellant’s standing on his failure to claim 
entitlement to alimony is wholly irrelevant. We are not here concerned 
with the question whether Mr. Orr lacked standing under state law to 
bring this suit in an Alabama court. The Case and Controversy Clause of 
Art. Ill is a constitutional limitation on the jurisdiction of federal courts. 
See Doremus v. Board of Education, 342 U. S. 429 (1952).



ORR v. ORR 295

268 Rehnqui st , J., dissenting

mony obligation on the ground of changed financial circum-
stances. See Davis v. Davis, 274 Ala. 277, 147 So. 2d 828 
(1962); Garlington v. Garlington, 246 Ala. 665, 22 So. 2d 89 
(1945). On these facts, it is clear that appellant is not in a 
position to benefit from a sex-neutral alimony statute.3 His 
standing to raise the constitutional question in this case, there-
fore, cannot be founded on a claim that he would, but for his 
sex, be entitled to an award of alimony from his wife under 
the Alabama statutes.

B
The Court holds that Mr. Orr’s standing to raise his equal 

protection claim lies in the burden he bears under the Ala-
bama statutes. He is required to pay alimony to his needy 
former spouse while similarly situated women are not. That 

3 The Court states that appellant’s standing is rendered “unassailable” 
by his allegations (1) that under Alabama law a man must maintain his 
wife in a manner to which she has been accustomed, and (2) that alimony 
stipulations are reviewed as to their fairness to the wife before being incor-
porated into court decrees. Ante, at 273-274, n. 3. The Court interprets 
these allegations as an argument by appellant “that a gender-neutral stat-
ute would result in lower payments on his part.” Ibid.

First, appellant nowhere argues that his alimony obligation would have 
been less under a sex-neutral statute. The allegations cited by the Court 
are made in support of appellant’s contention that the Alabama alimony 
statutes were inspired by “archaic notions” about the proper role of 
women—a contention going to the merits of his equal protection claim 
rather than his standing to raise it. Second, since his alimony obligation 
was fixed by an agreement between the parties, appellant could not have 
seriously made such an argument in any event. Third, even if he 
had made the argument attributed to him by the Court, it is patently 
meritless. A gender-neutral alimony statute, by definition, treats husbands 
and wives the same. Presumably, therefore, a husband claiming under 
such a statute would be entitled to an amount sufficient to support him in 
the manner to which he had been accustomed and would be entitled to 
judicial review of the fairness of any alimony stipulation before its incor-
poration into the court decree. Far from rendering Mr. Orr’s standing 
“unassailable,” the allegations seized upon by the Court are utterly beside 
the point.
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the State may render Mr. Orr’s victory in this Court a hollow 
one by neutrally extending alimony rights to needy husbands 
does not, according to the Court, destroy his standing, for the 
State may elect instead to do away with alimony altogether. 
The possibility that Alabama will turn its back on the 
thousands of women currently dependent on alimony checks 
for their support4 is, as a practical matter, nonexistent. But 
my conclusion that appellant lacks standing in this Court does 
not rest on the strong likelihood that Alabama will respond 
to today’s decision by passing a sex-neutral statute. Appel-
lant has simply not demonstrated that either alternative open 
to the State—even the entire abrogation of alimony—will free 
him of his burden.

The alimony obligation at issue in this case was fixed by an 
agreement between the parties, and appellant makes no claim 
that the contract is unenforceable under state law. Indeed, 
the Court itself concedes that “despite the unconstitutionality 
of the alimony statutes, Mr. Orr may have a continuing 
obligation to his former wife based upon [their] agreement.” 
Ante, at 275. The Court casually dismisses the matter, how-
ever, as one “which we cannot, and would not, predict.” Ante, 
at 276 n. 5.

I cannot accede to the Court’s offhand dismissal of so seri-
ous an obstacle to the exercise of our jurisdiction. It is not 
our duty to establish Orr’s standing to have his claim decided 
on the merits. On the contrary, the burden is on him “to 
meet the minimum requirement of Art. Ill: to establish that, 
in fact, the asserted injury was the consequence of the [uncon-

4 The Court suggests that because the Alabama courts are free to hold 
that the constitutionality of a divorce decree entered without constitutional 
objection cannot be challenged in contempt proceedings, there is no reason 
for. concern that today’s decision will nullify existing alimony obligations. 
Alabama males currently under court order to pay alimony, however, need 
not wait until contempt proceedings are lodged against them to raise their 
constitutional challenge. Rather, they may simply petition the court for 
relief from the unconstitutional divorce decree.
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stitutional statute], or that prospective relief will remove the 
harm.” Warth v. Seldin, 422 U. S., at 505; Duke Power Co. 
v. Carolina Environmental Study Group, Inc., 438 U. S., at 72; 
Arlington Heights v. Metropolitan Housing Dev. Corp., 429 
U. S., at 260-261; Simon n . Eastern Kentucky Welfare Rights 
Org., 426 U. S., at 38; Linda R. S. v. Richard D., 410 U. S. 614, 
617 (1973). That appellant has not carried this burden is 
clearly demonstrated by the Court’s acknowledgment that his 
alimony obligation may well be enforced under state contract 
law.

The Court’s analysis of Mr. Orr’s standing is not aided by 
its attempt to transform the instant case into one involving 
race discrimination. See ante, at 273. Of course, a state law 
imposing alimony obligations on blacks but not whites could 
be challenged by a black required, by operation of the statute, 
to pay alimony. Invalidation of the discriminatory alimony 
statute would relieve him of his burden. If, however, his 
alimony obligation was enforceable under state contract law 
independent of the challenged alimony statute, he could 
hardly argue that his injury was caused by the challenged 
statute. Invalidation of the statute would bring him no relief. 
Accordingly, the exercise of federal judicial power on his 
behalf “would be gratuitous and thus inconsistent with the 
Art. Ill limitation.” Simon v. Eastern Kentucky Welfare 
Rights Org., supra, at 38.

Nor is the Court’s conclusion supported by Linda R. S. v. 
Richard D., supra. At issue in Linda R. S. was a state statute 
subjecting to criminal prosecution any “parent” failing to sup-
port his “children.” State courts had consistently construed 
the statute to apply solely to the parents of legitimate children 
and to impose no duty of support on the parents of illegitimate 
children. The mother of an illegitimate child, claiming that 
the “discriminatory application” of the statute violated the 
Equal Protection Clause, sought an injunction directing the 
local district attorney to prosecute the father of her child for 
violating the statute. This Court held that she lacked stand-



298 OCTOBER TERM, 1978

Rehn qui st , J., dissenting 440U.S.

ing to raise her claim. While she “no doubt suffered an in jury- 
stemming from the failure of her child’s father to contribute 
support payments,” she had made “no showing that her fail-
ure to secure support payments result[ed] from the nonen-
forcement, as to her child’s father, of [the child-support 
statute].” 410 U. S., at 618.

“Thus, if appellant were granted the requested relief, it 
would result only in the jailing of the child’s father. The 
prospect that prosecution will, at least in the future, re-
sult in payment of support can, at best, be termed only 
speculative. Certainly the ‘direct’ relationship between 
the alleged injury and the claim sought to be adjudi-
cated which previous decisions of this Court suggest is a 
prerequisite of standing, is absent in this case.” Ibid.

Like appellant in Linda R. S., Mr. Orr has failed to show a 
“substantial likelihood” 5 that the requested relief will result 
in termination of his alimony obligation. Thus, far from sup-
porting the Court’s finding of standing in appellant Orr, 
Linda R. S. leads inescapably to the opposite conclusion.6

5 “Our recent cases have required no more than a showing that there 
is a 'substantial likelihood’ that the relief requested will redress the injury- 
claimed to satisfy the second prong of the constitutional standing require-
ment.” Duke Power Co. n . Carolina Environmental Study Group, Inc., 
438 U. S. 59, 75 n. 20 (1978).

6 The Court seizes on our gratuitous observation in Linda R. S. that 
“ 'the proper party to challenge the constitutionality of [the child-support 
statute] would be a parent of a legitimate child who has been prosecuted 
under the statute. Such a challenge would allege that because the parents 
of illegitimate children may not be prosecuted, the statute unfairly dis-
criminates against the parents of legitimate children.’ 335 F. Supp., at 
806.” 410 U. 8., at 619 n. 5. As a statement on standing to challenge a 
discriminatory criminal statute, the quoted passage cannot be faulted. 
Clearly, a parent prosecuted under such a statute would satisfy both the 
injury-in-fact and the causation requirements of standing—invalidation of 
the statute would totally remove the prosecuted parent’s harm. In the 
instant case, however, the Court itself admits that today’s decision may 
well be gratuitous insofar as appellant Orr is concerned.
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II
Nor is appellant’s lack of standing somehow cured by the 

fact that the state courts reached and decided the merits of 
his constitutional claim. Article III is a jurisdictional limita-
tion on federal courts, and a state court cannot transform an 
abstract or hypothetical question into a “case or controversy” 
merely by ruling on its merits. In Doremus v. Board of Edu-
cation, 342 U. S. 429 (1952), this Court held that a taxpayer 
lacked the requisite financial interest in the outcome of a 
First Amendment challenge to a state statute requiring Bible 
reading in public schools. In dismissing the taxpayer’s appeal 
from an adverse ruling in the State’s highest court, this Court 
held:

“We do not undertake to say that a state court may 
not render an opinion on a federal constitutional question 
even under such circumstances that it can be regarded 
only as advisory. But, because our own jurisdiction is 
cast in terms of ‘case or controversy’ we cannot accept as 
the basis for review, nor as the basis for conclusive dis-
position of an issue of federal law without review, any 
procedure which does not constitute such.” Id., at 434.

Appellant’s case, having come to us on appeal rather than 
on writ of certiorari, is much like Marbury’s case in that Con-
gress conferred upon each litigant the right to have his claim 
heard in this Court. But here, as in Marbury v. Madison, 1 
Cranch 137 (1803), and Doremus, supra, we are, in my opin-
ion, prevented by Art. Ill of the Constitution from exercising 
the jurisdiction which Congress has sought to confer upon us.

Ill
Article III courts are not commissioned to roam at large, 

gratuitously righting perceived wrongs and vindicating 
claimed rights. They must await the suit of one whose advo-
cacy is inspired by a “personal stake” in victory. The Fram-



300 OCTOBER TERM, 1978

Rehn quist , J., dissenting 440U.S.

ers’ wise insistence that those who invoke the power of a 
federal court personally stand to profit from its exercise 
ensures that constitutional issues are not decided in advance 
of necessity and that the complaining party stand in the shoes 
of those whose rights he champions. Obedience to the rules 
of standing—the “threshold determinants of the propriety of 
judicial intervention” 7—is of crucial importance to constitu-
tional adjudication in this Court, for when the parties leave 
these halls, what is done cannot be undone except by constitu-
tional amendment.

Much as “Caesar had his Brutus; Charles the First his 
Cromwell,” Congress and the States have this Court to ensure 
that their legislative Acts do not run afoul of the limitations 
imposed by the United States Constitution. But this Court 
has neither a Brutus nor a Cromwell to impose a similar dis-
cipline on it. While our “right of expounding the Constitu-
tion” is confined to “cases of a Judiciary Nature,” we are 
empowered to determine for ourselves when the requirements 
of Art. Ill are satisfied. Thus, “the only check upon our own 
exercise of power is our own sense of self-restraint.” United 
States n . Butler, 297 U. S. 1, 79 (1936) (Stone, J., dissenting). 
I do not think the Court, in deciding the merits of appellant’s 
constitutional claim, has exercised the self-restraint that 
Art. Ill requires in this case. I would therefore dismiss 
Mr. Orr’s appeal on the authority of Doremus v. Board oj 
Education, supra.

7 Warth v. Seldm, 422 U. S. 490, 518 (1975).
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Petitioner employer, in response to a request made by a Union in connec-
tion with arbitration of a grievance filed on behalf of employees in a 
bargaining unit, supplied the Union with certain information pertaining 
to petitioner’s employee psychological aptitude testing program under 
which certain unit employees had been rejected for certain job openings 
because of their failure to receive “acceptable” test scores. However, 
petitioner refused to release the actual test questions, the actual employee 
answer sheets, and the scores linked with the names of the employees 
who received them, maintaining that complete confidentiality of these 
materials was necessary to insure the future integrity of the tests and to 
protect the examinees’ privacy interests. Petitioner did offer to turn 
over the scores of any employee who signed a waiver releasing peti-
tioner’s psychologist from his pledge of confidentiality, but the Union 
declined to seek such releases. In unfair labor practice proceedings 
against petitioner—based on the Union’s charge that petitioner had 
violated its duty to bargain collectively under § 8 (a) (5) of the National. 
Labor Relations Act by refusing to provide relevant information needed 
by the Union for the proper performance of its duties as the employees’ 
bargaining representative—the National Labor Relations Board con-
cluded that all the requested items were relevant to the grievance and 
ordered petitioner to turn over all of the materials directly to the Union, 
subject to certain restrictions on the Union’s use of the information. 
The Board rejected petitioner’s request that, in order to preserve test 
secrecy, the tests and answer sheets be turned over to an industrial 
psychologist selected by the Union. The Board and the Court of Appeals, 
in its decision enforcing the Board’s order, both rejected petitioner’s 
claim that employee privacy and the professional obligations of peti-
tioner’s industrial psychologists should outweigh the Union’s request for 
the employee-linked scores. Held:

1. The Board abused its remedial discretion in ordering petitioner to 
turn over the test battery and answer sheets directly to the Union. Pp. 
312-317.

(a) A union’s bare assertion that it needs information to process a 
grievance does not automatically oblige the employer to supply all the
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information in the maimer requested. The duty to supply information 
under § 8 (a) (5) turns upon “the circumstances of the particular case,” 
NLRB v. Truitt Mjg. Co., 351 U. S. 149, 153, and much the same may 
be said for the type of disclosure that will satisfy that duty. Pp. 314- 
315.

(b) Petitioner’s interest in test secrecy has been abundantly demon-
strated on the record, which established petitioner’s freedom under the 
collective-bargaining contract to use aptitude tests as a criterion for 
promotion, the empirical validity of the tests, and the relationship 
between secrecy and test validity. The Board has cited no principle of 
national labor policy to warrant a remedy that would unnecessarily 
disserve this interest. P. 315.

(c) The remedy selected by the Board, barring the Union from 
taking any action that might cause the tests to fall into the hands of 
employees who have taken or are likely to take them, does not ade-
quately protect the security of the tests. There is substantial doubt 
whether the Union, which was not a party to the enforcement proceeding 
in the Court of Appeals, would be subject to a contempt citation were 
it to ignore the restrictions. Moreover, the Union clearly would not be 
accountable in either contempt or unfair labor practice proceedings for 
the most realistic vice inherent in the Board’s remedy—the danger of 
inadvertent leaks. Pp. 315-316.

2. Petitioner’s willingness to disclose test scores linked with the 
employee names only upon receipt of consents from the examinees 
satisfied petitioner’s statutory obligations under §8 (a)(5). In light of 
the sensitive nature of testing information, the minimal burden that 
compfiance with petitioner’s offer would have placed on the Union, and 
the total absence of evidence that petitioner had fabricated concern for 
employee confidentiality only to frustrate the Union in the discharge of 
its responsibilities, the Board’s conclusion that petitioner, in resisting an 
unconsented-to disclosure of individual test results, violated the statutory 
obligation to bargain in good faith cannot be sustained. Accordingly, 
the order requiring petitioner unconditionally to disclose the employee 
scores to the Union was erroneous. Pp. 317-320.

560 F. 2d 722, vacated and remanded.

Ste war t , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Blackm un , Powe ll , and Rehnquis t , JJ., joined, and in all but Part 
II-A of which Ste vens , J., joined. Ste ve ns , J., filed an opinion concur-
ring in part and dissenting in part, post, p. 320. Whit e , J., filed a dis-
senting opinion, in which Brennan  and Mars hal l , JJ., joined, and in 
Part I of which Ste ve ns , J., joined, post, p. 320.
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John A. McGuinn argued the cause for petitioner. With 
him on the briefs was Leon S. Cohan.

Norton J. Come argued the cause for respondent. With 
him on the brief were Solicitor General McCree, Louis F. 
Claiborne, John S. Irving, Carl L. Taylor, and David S. 
Fishback*

Mr . Justi ce  Stew art  delivered the opinion of the Court.
The duty to bargain collectively, imposed upon an employer 

by § 8 (a) (5) of the National Labor Relations Act,1 includes 
a duty to provide relevant information needed by a labor 
union for the proper performance of its duties as the employ-
ees’ bargaining representative. NLRB v. Truitt Mjg. Co., 351 
U. S. 149; NLRB v. Acme Industrial Co., 385 U. S. 432. In 
this case an employer was brought before the National Labor 
Relations Board to answer a complaint that it had violated 
this statutory duty when it refused to disclose certain infor-
mation about employee aptitude tests requested by a union in 
order to prepare for arbitration of a grievance. The employer 
supplied the union with much of the information requested, 
but refused to disclose three items: the actual test questions, 
the actual employee answer sheets, and the scores linked with 
the names of the employees who received them.2 The Board, 
concluding that all the items requested were relevant to the 
grievance and would be useful to the union in processing it,

*Briefs of amici curiae urging reversal were filed by Bruce L. Mont-
gomery for the American Psychological Assn.; by Thaddeus Holt, William 
J. Kilberg, and Lawrence Z. Lorber for the American Society for Personnel 
Administration et al.; and by William J. Rodgers and Stephen A. Bokat 
for the Chamber of Commerce of the United States.

Burt Pines, Cecil W. Marr, and John W. Witt filed a brief for the city 
of Los Angeles et al. as amici curiae.

129 U. S. C. §§ 151-158.
2 The arbitration was subsequently held without the benefit of this 

information, subject to the stipulation that the union could reopen the 
award if a court ordered disclosure of these materials. See injra, at 308.
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ordered the employer to turn over all of the materials directly 
to the union, subject to certain restrictions on the union’s use 
of the information. 218 N. L. R. B. 1024 (1975). A divided 
Court of Appeals for the Sixth Circuit ordered enforcement of 
the Board’s order without modification. 560 F. 2d 722 (1977).

We granted certiorari to consider an important question of 
federal labor law. 435 U. S. 941. This is apparently the first 
case in which the Board has held that an employer’s duty to 
provide relevant information to the employees’ bargaining 
representative includes the duty to disclose tests and test 
scores achieved by named employees in a statistically vali-
dated psychological aptitude testing program administered by 
the employer. Psychological aptitude testing is a widely used 
employee selection and promotion device in both private 
industry and government. Test secrecy is concededly critical 
to the validity of any such program, and confidentiality of 
scores is undeniably important to the examinees. The under-
lying question is whether the Board’s order, enforced without 
modification by the Court of Appeals, adequately accommo-
dated these concerns.

I
The petitioner, Detroit Edison Co. (hereinafter Company), 

is a public utility engaged in the generation and distribution 
of electric power in Michigan. Since about 1943, the Utility 
Workers Union of America, Local 223, AFL-CIO (Union) has 
represented certain of the Company’s employees. At the time 
of the hearing in this case, one of the units represented by the 
Union was a unit of operating and maintenance employees at 
the Company’s plant in Monroe, Mich. The Union was cer-
tified as the exclusive bargaining agent for employees in that 
unit in 1971, and it was agreed that these employees would be 
covered by a pre-existing collective-bargaining agreement, one 
of the provisions of which specified that promotions within a 
given unit were to be based on seniority “whenever reasonable 
qualifications and abilities of the employees being considered
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are not significantly different.” Management decisions to 
bypass employees with greater seniority were subject to the 
collective agreement’s grievance machinery, including ulti-
mate arbitration, whenever a claim was made that the bypass 
had been arbitrary or discriminatory.

The aptitude tests at issue were used by the Company to 
screen applicants for the job classification of “Instrument 
Man B.” An Instrument Man is responsible for installing, 
maintaining, repairing, calibrating, testing, and adjusting the 
powerplant instrumentation. The position of Instrument 
Man B, although at the lowest starting grade under the con-
tract and usually requiring on-the-job training, was regarded 
by the Company as a critical job because it involved activities 
vital to the operation of the plant.

The Company has used aptitude tests as a means of pre-
dicting job performance since the late 1920’s or early 1930’s.3 
In the late 1950’s, the Company first began to use a set of 
standardized tests (test battery) as a predictor of performance 
on the Instrument Man B job. The battery, which had been 
“validated” for this job classification,4 consisted of the 

3 Aptitude tests are not designed to measure current knowledge and skills 
relevant to a job, but, instead, to measure the examinee’s ability to acquire 
such knowledge and skills.

4 The Company used the empirical method of establishing validity; that 
is, it analyzed the requirements of the Instrument Man B job and devel-
oped objective measures by which supervisors were to rate the performance 
of employees in this job classification. Incumbents were given the pre-
selected tests, and their scores were then compared with the supervisory 
ratings. A statistically significant correlation between the scores and the 
ratings was demonstrated.

Both the Company and the Union were named defendants in a lawsuit 
in which various Company employment practices, including aptitude tests 
used for other job classifications, were found to violate Title VII of the 
Civil Rights Act of 1964, 42 U. S. C. § 2000e et seq. See Stamps v. 
Detroit Edison Co., 365 F. Supp. 87, 118-119 (ED Mich. 1973), rev’d as to 
remedy, EEOC v. Detroit Edison Co., 515 F. 2d 301 (CA6 1975), vacated and 
remanded, Detroit Edison v. EEOC, 431 U. S. 951 (1977), superseding
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Wonderlic Personnel Test, the Minnesota Paper Form Board 
(MPFB), and portions of the Engineering and Physical Sci-
ence Aptitude Test (EPSAT). All employees who applied 
for acceptance into the Instrument Man classification were 
required to take this battery. Three adjective scores were pos-
sible: “not recommended,” “acceptable,” and “recommended.”5

In the late 1960’s, the technical engineers responsible for 
the Company’s instrumentation department complained that 
the test battery was not an accurate screening device. The 
Company’s industrial psychologists, accordingly, performed a 
revalidation study of the tests. As a result, the Personnel 
Test was dropped, and the scoring system was changed. 
Instead of the former three-tier system, two scores were pos-
sible under the revised battery: “not recommended” and 
“acceptable.” The gross test score required for an “accepta-
ble” rating was raised to 10.3, a figure somewhat lower than 
the former score required for a “recommended” but higher 
than the “acceptable” score used previously.

The Company administered the tests to applicants with the 
express commitment that each applicant’s test score would 
remain confidential. Tests and test scores were kept in the 
offices of the Company’s industrial psychologists who, as 
members of the American Psychological Association, deemed 
themselves ethically bound not to disclose test information to

order entered, EEOC n . Detroit Edison Co., 17 E. P. D. T 8583 (ED 
Mich. 1978), notice of appeal filed, Aug. 24, 1978. The issues in the 
present unfair labor practice litigation are distinct, and nothing in this 
opinion, particularly use of such words as “valid” or “validate,” is to be 
understood as bearing in any way on possible Title VII questions. Cf. 
Albemarle Paper Co. v. Moody, 422 U. S. 405, 425-436.

5 During the decade or so that this test battery was in use, only one 
grievance involving it was filed. In that instance, a senior employee who 
had received an “acceptable” score was bypassed for acceptance in favor 
of a junior employee who had received a higher “recommended” score. 
The grievance was upheld.
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unauthorized persons.6 Under this policy, the Company’s 
psychologists did not reveal the tests or report actual test 
numerical scores to management or to employee representa-
tives. The psychologists would, however, if an individual 
examinee so requested, review the test questions and answers 
with that individual.

The present dispute had its beginnings in 1971 when the 
Company invited bids from employees to fill six Instrument 
Man B openings at the Monroe plant. Ten Monroe unit 
employees applied. None received a score designated as 
“acceptable,” and all were on that basis rejected. The jobs 
were eventually filled by applicants from outside the Monroe 
plant bargaining unit.

The Union filed a grievance on behalf of the Monroe 
applicants, claiming that the new testing procedure was unfair 
and that the Company had bypassed senior employees in 
violation of the collective-bargaining agreement. The griev-
ance was rejected by the Company at all levels, and the Union 
took it to arbitration. In preparation for the arbitration, the 
Union requested the Company to turn over various materials 
related to the Instrument Man B testing program. The 
Company furnished the Union with copies of test-validation 
studies performed by its industrial psychologists and with a 
report by an outside consultant on the Company’s entire 
testing program. It refused, however, to release the actual 
test battery, the applicants’ test papers, and their scores, 

6 See American Psychological Assn., Standards for Educational and 
Psychological Tests (1974). Standard J-2 prohibits disclosure of aptitude 
tests and test scores to unauthorized individuals. See also Ethical Stand-
ards of Psychologists (1977 rev.). Principle 5 of the Ethical Standards 
imposes an obligation on the psychologist to safeguard “information about 
an individual that has been obtained ... in the course of . . . teaching, 
practice, or investigation.” Subsection (b) of the Principle permits the 
psychologist to discuss evaluative data concerning employees but only if 
the “data [is] germane to the purposes of the evaluation” and “every 
effort” has been made to “avoid undue invasion of privacy.”
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maintaining that complete confidentiality of these materials 
was necessary in order to insure the future integrity of the 
tests and to protect the privacy interests of the examinees.

The Union then filed with the Board the unfair labor practice 
charge involved in this case. The charge alleged that the 
information withheld by the Company was relevant and 
necessary to the arbitration of the grievance, “including the 
ascertainment of promotion criteria, the veracity of the 
scoring and grading of the examination and the testing pro-
cedures, and the job relatedness of the test(s) to the Instru-
ment Man B classification.”

After filing the unfair labor practice charge, the Union 
asked the arbitrator to order the Company to furnish the 
materials at issue. He declined on the ground that he was 
without authority to do so. In view of the pendency of the 
charges before the Board, the parties proceeded with the 
arbitration on the express understanding that the Union could 
reopen the case should it ultimately prevail in its claims. 
During the course of the arbitration, however, the Company 
did disclose the raw scores of those who had taken the test, 
with the names of the examinees deleted. In addition, it 
provided the Union with sample questions indicative of the 
types of questions appearing on the test battery and with 
detailed information about its scoring procedures. It also 
offered to turn over the scores of any employee who would 
sign a waiver releasing the Company psychologist from his 
pledge of confidentiality. The Union declined to seek such 
releases.

The arbitrator’s decision found that the Company was free 
under the collective agreement to establish minimum reason-
able qualifications for the job of Instrument Man and to use 
aptitude tests as a measure of those qualifications; that the 
Instrument Man B test battery was a reliable and fair test in 
the sense that its administration and scoring had been stand-
ardized; and that the test had a “high degree of validity” as
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a predictor of performance in the job classification for which 
it was developed. He concluded that the 10.3 score created a 
“presumption of significant difference under the contract.” 7 
He also expressed the view that the Union’s position in the 
arbitration had not been impaired because of lack of access 
to the actual test battery.

Several months later the Board issued a complaint based on 
the Union’s unfair labor practice charge. At the outset of 
the hearing before the Administrative Law Judge, the Com-
pany offered to turn over the test battery and answer sheets 
to an industrial psychologist selected by the Union for an 
independent evaluation, stating that disclosure to an inter-
mediary obligated to preserve test secrecy would satisfy its 
concern that direct disclosure to the Union would inevitably 
result in dissemination of the questions. The Union rejected 
this compromise.

The Administrative Law Judge found that notwithstanding 
the conceded statistical validity of the test battery, the tests 
and scores would be of probable relevant help to the Union 
in the performance of its duties as collective-bargaining agent. 
He reasoned that the Union, having had no access to the tests, 
had been “deprived of any occasion to check the tests for 
built-in bias, or discriminatory tendency, or any opportunity 
to argue that the tests or the test questions are not well suited 
to protect the employees’ rights, or to check the accuracy of 
the scoring.” The Company’s claim that employees’ privacy 
might be abused by disclosure to the Union of the scores he 
rejected as insubstantial. Accordingly, he recommended that

7 The arbitrator did conclude, however, that the 10.3 cutoff score was 
too high because it eliminated some applicants who would probably 
succeed in the Instrument Man job. Based on the Company’s validation 
statistics, he concluded that seniority would be undermined unless those 
applicants who had received scores of between 9.3 and 10.3 were given an 
opportunity to demonstrate that they had other qualifications that might 
offset their somewhat lower scores. Three applicants were in this group. 
As a result of the evaluation ordered by the arbitrator, one was promoted.
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the Company be ordered to turn over the test scores directly 
to the Union. He did, however, accept the Company’s sug-
gestion that the test battery and answer sheets be disclosed 
to an expert intermediary. Disclosure of these materials to 
lay Union representatives, he reasoned, would not be likely to 
produce constructive results, since the tests could be properly 
analyzed only by professionals.8 The Union was to be given 
“the right to see and study the tests,” and to use the informa-
tion therein “to the extent necessary to process and arbitrate 
the grievances,” but not to disclose the information to third 
parties other than the arbitrator.

The Company specifically requested the Board “to adopt 
that part of the order which requires that tests be turned over 
to a qualified psychologist,” but excepted to the requirement 
that the employee-linked scores be given to the Union. It 
contended that the only reason asserted by the Union in 
support of its request for the scores—to check their arith-
metical accuracy—was not sufficient to overcome the principle 
of confidentiality that underlay its psychological testing pro-
gram. The Union filed a cross exception to the requirement 
that it select a psychologist, arguing that it should not be 
forced to “employ an outsider for what is normal grievance 
and Labor-Management work.”

The Board, and the Court of Appeals for the Sixth Circuit 
in its decision enforcing the Board’s order, ordered the Com-
pany to turn over all the material directly to the Union. 
They concluded that the Union should be able to determine 
for itself whether it needed a psychologist to interpret the test 
battery and answer sheets. Both recognized the Company’s 
interest in maintaining the security of the tests, but both

8 The Company had consistently maintained that disclosure to the Union 
would serve no purpose. It contended that the validity of the tests 
depended upon a statistical determination that they were accurate pre-
dictors of future job performance. Lay examination of the questions, it 
asserted, could only determine whether the questions were on their face 
related to the job.
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reasoned that appropriate restrictions on the Union’s use of 
the materials would protect this interest.9 Neither was recep-
tive to the Company’s claim that employee privacy and the 
professional obligations of the Company’s industrial psycholo-
gists should outweigh the Union request for the employee- 
linked scores.

II
Because of the procedural posture of this case, the questions 

that have been preserved for our review are relatively narrow. 
The Company has presented a lengthy argument designed to 
demonstrate that the Board and the Court of Appeals mis-
understood the premises of its aptitude testing program and 
thus erred in concluding that the information requested by 
the Union would be of any actual or potential relevance to the 
performance of its duties. This basic challenge, insofar as it 
concerns the test battery and answer sheets, is foreclosed, 
however, by § 10 (e) of the Act because of the Company’s 
failure to raise it before the Board.10

9 The Board, although it ordered the Company to supply the tests and 
answer sheets directly to the Union, incorporated by reference the 
Administrative Law Judge’s restrictions on the Union’s use of the mate-
rials. Under those restrictions, the Union was given the right “to use 
the tests and the information contained therein to the extent necessary to 
process and arbitrate the grievances, but not to copy the tests, or otherwise 
use them for the purpose of disclosing the tests or the questions to em-
ployees who have in the past, or who may in the future take these tests, or 
to anyone (other than the arbitrator) who may advise the employees of 
the contents of the tests.”
After the conclusion of the arbitration, the Union was required to return 
“all copies of the battery of tests” to the Company. The Court of 
Appeals, in enforcing the Board’s order, stated that the “restrictions on 
use of the materials and obligation to return them to Detroit Edison are 
part of the decision and order which we enforce.” 560 F. 2d 722, 726.

10 29 U. S. C. § 160 (e). Section 10 (e) precludes a reviewing court from 
considering an objection that has not been urged before the Board, “unless 
the failure or neglect to urge such objection shall be excused because of 
extraordinary circumstances.” The Board enforces a similar procedural
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Two issues, then, are presented on this record. The first 
concerns the Board’s choice of a remedy for the Company’s 
failure to disclose copies of the test battery and answer sheets. 
The second, and related, question concerns the propriety of 
the Board’s conclusion that the Company committed an unfair 
labor practice when it refused to disclose, without a written 
consent from the individual employees, the test scores linked 
with the employee names.

A
We turn first to the question whether the Board abused its 

remedial discretion when it ordered the Company to deliver

limitation through a rule providing that any exception to a finding of the 
Administrative Law Judge not specifically urged before the Board “shall 
be deemed to have been waived.” 29 CFR § 102.46 (b) (1978). The rule 
serves a sound purpose, and unless a party’s neglect to press an exception 
before the Board is excused by the statutory “extraordinary circumstances” 
exception or unless the Board determination at issue is patently in excess 
of its authority, we are bound by it. See, e. g., NLRB v. Ochoa Fertilizer 
Corp., 368 U. S. 318, 322.

The Company has justified its failure to object on the ground that it 
had “no practical reason” to challenge the portion of the Administrative Law 
Judge’s recommendation adopting its suggestion that the tests and answer 
sheets be disclosed to an intermediary. If this ground were accepted as an 
“extraordinary circumstance,” however, little would be left of the statutory 
exception. In any case, the Company’s “practical” reason disappeared 
when it again failed to challenge the finding of relevance after the Union 
had filed a cross exception urging that direct disclosure be ordered.

Moreover, much of the Company’s challenge to relevancy is based upon 
the arbitrator’s findings and conclusion that examination of these materials 
would prove little. We do not question the arbitrator’s interpretation of 
the collective agreement. Nonetheless, the parties agreed not to be bound 
by the arbitrator’s determination of relevance, the arbitrator accepted 
this condition, and the Board concluded that the Union could properly 
invoke its jurisdiction on these terms. This is not to say that the arbitral 
award itself is irrelevant to this controversy. The arbitration record and 
award were before the Administrative Law Judge, and we do not under-
stand the Board to have disturbed the arbitrator’s resolution of the 
contract issues peculiarly within his competence. Cf. NLRB v. Acme 
Industrial Co., 385 U. S. 432, 436-437.
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directly to the Union the copies of the test battery and answer 
sheets. The Company’s position, stripped of the argument 
that it had no duty at all to disclose these materials, is as 
follows: It urges that disclosure directly to the Union would 
carry with it a substantial risk that the test questions would 
be disseminated. Since it spent considerable time and money 
validating the Instrument Man B tests and since its tests 
depend for reliability upon the examinee’s lack of advance 
preparation, it contends that the harm of dissemination 
would not be trivial. The future validity of the tests is 
tied to secrecy, and disclosure to employees would not only 
threaten the Company’s investment but would also leave the 
Company with no valid means of measuring employee apti-
tude. The Company also maintains that its interest in pre-
serving the security of its tests is consistent with the federal 
policy favoring the use of validated, standardized, and non- 
discriminatory employee selection procedures reflected in the 
Civil Rights Act of 1964.11

1142 U. S. C. § 2000e et seq. The Company places particular em-
phasis on § 703 (h) of Title VII, 42 U. S. C. §2000e-2(h), and the 
agency guidelines promulgated thereunder. Indeed, it has argued that the 
guidelines are violated by the Board’s order directing disclosure to the 
employee representative. With this we cannot agree. Section 703 (h) 
permits an employer to “give and to act upon the results of any profes-
sionally developed ability test provided that such test, its administration 
or action upon the results is not designed, intended, or used to discriminate 
because of race, color, religion, sex or national origin.” Pursuant to 
§ 703 (h), specific guidelines on employee testing programs have been 
issued. See Equal Employment Opportunity Comm’n, Guidelines on 
Employee Selection Procedures, 29 CFR § 1607.1 et seq. (1977). The 
guidelines state that “properly validated and standardized employee selec-
tion procedures can significantly contribute to the implementation of 
non-discriminatory personnel policies.” § 1607.1 (a). In another section 
of the guidelines, it is stated that evidence of test validity must be based 
on “studies employing generally accepted procedures for determining 
criterion-related validity, such as those described in the ‘Standards for 
Educational and Psychological Tests and Manuals’ published by the
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In his brief on behalf of the Board, the Solicitor General 
has acknowledged the existence of a strong public policy 
against disclosure of employment aptitude tests and, at least 
in the context of civil service testing, has conceded that 
“[g]overnmental recruitment would be seriously disputed and 
public confidence eroded if the integrity of . . . tests were 
compromised.” Indeed, he has also acknowledged that the 
United States Civil Service Commission “has been zealous to 
guard against undue disclosure and has successfully contended 
for protective orders which limit exposure of the tests to 
attorneys and professional psychologists with restrictions on 
copying or disseminating test materials.” He urges, however, 
that the Board’s order can be justified on the grounds that the 
Union’s institutional interests militate against improper dis-
closure, and that the specific protective provisions in the 
Board’s order will safeguard the integrity of the tests.12 He 
emphasizes the deference generally accorded to “the consid-
ered judgment of the Board, charged by Congress with special 
responsibility for effectuating labor policy.” We do not find 
these justifications persuasive.

A union’s bare assertion that it needs information to process 
a grievance does not automatically oblige the employer to 
supply all the information in the manner requested. The 
duty to supply information under § 8 (a)(5) turns upon “the 
circumstances of the particular case,” NLRB v. Truitt Mjg. 
Co., 351 U. 8., at 153, and much the same may be said for

American Psychological Association.” § 1607.5. The guidelines further 
provide that “[t]ests must be administered and scored under controlled 
and standardized conditions, with proper safeguards to protect the security 
of tests scores.” § 1607.5 (b)(2). Contrary to the Company’s assertion, 
these provisions, although they do recognize the relationship between test 
security and test validity, do not insulate testing materials from the em-
ployer’s duty under the Act to disclose relevant information. At most, 
they provide evidence of the employer’s interest in maintaining the security 
of properly validated tests.

12 See n. 9, supra.
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the type of disclosure that will satisfy that duty. See, e. g., 
American Cyanamid Co., 129 N. L. R. B. 683, 684 (1960). 
Throughout this proceeding, the reasonableness of the Com-
pany’s concern for test secrecy has been essentially conceded. 
The finding by the Board that this concern did not outweigh 
the Union’s interest in exploring the fairness of the Company’s 
criteria for promotion did not carry with it any suggestion 
that the concern itself was not legitimate and substantial.13 
Indeed, on this record—which has established the Company’s 
freedom under the collective contract to use aptitude tests as 
a criterion for promotion, the empirical validity of the tests, 
and the relationship between secrecy and test validity—the 
strength of the Company’s concern has been abundantly dem-
onstrated. The Board has cited no principle of national labor 
policy to warrant a remedy that would unnecessarily disserve 
this interest, and we are unable to identify one.

It is obvious that the remedy selected by the Board does 
not adequately protect the security of the tests. The restric-
tions barring the Union from taking any action that might 
cause the tests to fall into the hands of employees who have 
taken or are likely to take them are only as effective as the 
sanctions available to enforce them. In this instance, there is 
substantial doubt whether the Union would be subject to a 
contempt citation were it to ignore the restrictions. It was 
not a party to the enforcement proceeding in the Court of 
Appeals, and the scope of an enforcement order under § 10 (e) 
is limited by Fed. Rule Civ. Proc. 65 (d) making an injunc-
tion binding only “upon the parties to the action . . . and 

13 The Board limited discussion of its reasons for eliminating the inter-
mediary requirement to the statement that “it is reasonable to assume 
that, having requested the papers, the Union intends effectively to 
utilize them.” Consequently, it said, it “would not condition the Union’s 
access to the information on the retention of a psychologist but rather 
would have [the Company] submit the information directly to the Union 
and let the Union decide whether the assistance or expertise of a 
psychologist is required.”
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upon those persons in active concert or participation with 
them . . . ” See Regal Knitwear Co. n . NLRB, 324 U. S. 9, 
14. The Union, of course, did participate actively in the 
Board proceedings, but it is debatable whether that would be 
enough to satisfy the requirement of the Rule. Further, the 
Board’s regulations contemplate a contempt sanction only 
against a respondent, 29 CFR §§ 101.9, 101.14-101.15 (1978), 
and the initiation of contempt proceedings is entirely within 
the discretion of the Board’s General Counsel. Utility Work-
ers v. Consolidated Edison Co., 309 U. S. 261, 269. Effective 
sanctions at the Board level are similarly problematic. To be 
sure, the Board’s General Counsel could theoretically bring a 
separate unfair labor practice charge against the Union, but 
he could also in his unreviewable discretion refuse to issue 
such a complaint. See 29 U. S. C. § 153 (d); Vaca v. Sipes, 
386 U. S. 171, 182. Moreover, the Union clearly would not 
be accountable in either contempt or unfair labor practice 
proceedings for the most realistic vice inherent in the Board’s 
remedy—the danger of inadvertent leaks.

We are mindful that the Board is granted broad discretion 
in devising remedies to undo the effects of violations of the 
Act, NLRB v. Seven-Up Bottling Co., 344 U. S. 344, 346; 
Fibreboard Corp. v. NLRB, 379 U. S. 203, 216, and of the 
principle that in the area of federal labor law “the relation 
of remedy to policy is peculiarly a matter for administra-
tive competence.” Phelps Dodge Corp. v. NLRB, 313 U. S. 
177, 194. Nonetheless, the rule of deference to the Board’s 
choice of remedy does not constitute a blank check for arbi-
trary action. The role that Congress in § 10 (e) has entrusted 
to the courts in reviewing the Board’s petitions for enforcement 
of its orders is not that of passive conduit. See Fibreboard 
Corp. v. NLRB, supra, at 216. The Board in this case having 
identified no justification for a remedy granting such scant 
protection to the Company’s undisputed and important in-
terests in test secrecy, we hold that the Board abused its dis-
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cretion in ordering the Company to turn over the test battery 
and answer sheets directly to the Union.

B
The dispute over Union access to the actual scores received 

by named employees is in a somewhat different procedural 
posture, since the Company did on this issue preserve its 
objections to the basic finding that it had violated its duty 
under §8 (a)(5) when it refused disclosure. The Company 
argues that even if the scores were relevant to the Union’s 
grievance (which it vigorously disputes), the Union’s need for 
the information was not sufficiently weighty to require breach 
of the promise of confidentiality to the examinees, breach of 
its industrial psychologists’ code of professional ethics, and 
potential embarrassment and harassment of at least some of 
the examinees. The Board responds that this information 
does satisfy the appropriate standard of “relevance,” see 
NLRB v. Acme Industrial Co., 385 U. S. 432, and that the 
Company, having “unilaterally” chosen to make a promise 
of confidentiality to the examinees, cannot rely on that 
promise to defend against a request for relevant information. 
The professional obligations of the Company’s psychologists, 
it argues, must give way to paramount federal law. Finally, 
it dismisses as speculative the contention that employees with 
low scores might be embarrassed or harassed.

We may accept for the sake of this discussion the finding 
that the employee scores were of potential relevance to the 
Union’s grievance, as well as the position of the Board that 
the federal statutory duty to disclose relevant information 
cannot be defeated by the ethical standards of a private 
group. Cf. Nash v. Florida Industrial Common, 389 U. S. 235, 
239. Nevertheless we agree with the Company that its will-
ingness to disclose these scores only upon receipt of consents 
from the examinees satisfied its statutory obligations under 
§8 (a)(5).
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The Board’s position appears to rest on the proposition 
that union interests in arguably relevant information must 
always predominate over all other interests, however legiti-
mate. But such an absolute rule has never been established,14 
and we decline to adopt such a rule here.15 There are situa-
tions in which an employer’s conditional offer to disclose may 
be warranted. This we believe is one.

The sensitivity of any human being to disclosure of infor-
mation that may be taken to bear on his or her basic 
competence is sufficiently well known to be an appropriate 
subject of judicial notice.16 There is nothing in this record to

14 See Emeryville Research Center, Shell Development Co. v. NLRB, 
441 F. 2d 880 (CA9 1971) (refusal to supply relevant salary information 
in precise form demanded did not constitute violation of § 8 (a) (5) when 
company’s proposed alternatives were responsive to union’s need); Shell 
Oil Co. v. NLRB, 457 F. 2d 615 (CA9 1975) (refusal to supply employee 
names without employee consent not unlawful when company had well- 
founded fear that nonstriking employees would be harassed); cf. Kroger 
Co. n . NLRB, 399 F. 2d 455 (CA6 1968) (no disclosure of operating ratio 
data when, under circumstances, interests of employer predominated); 
United Aircraft Corp., 192 N. L. R. B. 382, 390 (1971) (employer acted rea-
sonably in refusing to honor generalized request for employee medical 
records without employee’s permission), modified on other grounds, 
Machinists v. United Aircraft Corp., 534 F. 2d 422 (CA2 1975).

15 NLRB n . Wyman-Gordon Co., 394 U. S. 759, relied upon by the 
Solicitor General, is not to the contrary. The interests at stake and the 
legal issues involved in that case, in which the Board ordered the company 
to disclose the names and addresses of employees to a union in the process 
of an organizing campaign, were far different from those involved here.

16 A person’s interest in preserving the confidentiality of sensitive 
information contained in his personnel files has been given forceful recog-
nition in both federal and state legislation governing the recordkeeping 
activities of public employers and agencies. See, e. g., Privacy Act of 
1974, 5 U. S. C. § 552a (written consent required before information 
in individual records may be disclosed, unless the request falls within 
an explicit statutory exception); Colo. Rev. Stat. § 24-72-204 (3) (a) 
(1973) (regulating disclosure of medical, psychological, and scholastic 
achievement data in public records); Iowa Code Ann. §§ 68A.7 (10)-(ll) 
(West 1973) (regulating disclosure of personal information in public 
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suggest that the Company promised the examinees that their 
scores would remain confidential in order to further parochial 
concerns or to frustrate subsequent Union attempts to process 
employee grievances. And it has not been suggested at any 
point in this proceeding that the Company’s unilateral prom-
ise of confidentiality was in itself violative of the terms of the 
collective-bargaining agreement. Indeed, the Company pre-
sented evidence that disclosure of individual scores had in the 
past resulted in the harassment of some lower scoring exam-
inees who had, as a result, left the Company.

Under these circumstances, any possible impairment of the 
function of the Union in processing the grievances of employ-
ees is more than justified by the interests served in condition-
ing the disclosure of the test scores upon the consent of the 
very employees whose grievance is being processed. The 
burden on the Union in this instance is minimal. The Com-
pany’s interest in preserving employee confidence in the 
testing program is well founded.

In light of the sensitive nature of testing information, the 
minimal burden that compliance with the Company’s offer 
would have placed on the Union, and the total absence of 

employee records); N. Y. Pub. Off. Law §§ 89 (2) (b) (i)-(c) (ii) (McKinney 
Supp. 1978) (disapproving unconsented-to release of employment and 
medical information in public records). See also U. S. Privacy Pro-
tection Study Comm’n, Personal Privacy in an Information Society (1977) 
(recommending that all employers should be under a duty to safeguard 
the confidentiality of employee records). Cf. Family Educational Rights 
and Privacy Act of 1974, 20 U. S. C. § 1232g (explicitly recognizing, in 
the context of education, the interest of the individual in maintaining the 
confidentiality of test scores). Indeed, the federal Privacy Act ban on 
unconsented-to disclosure of employee records without written consent has 
been construed to provide a valid defense to a union request for certain 
employee personnel data made pursuant to the terms of a public employee 
collective-bargaining agreement. See American Federation of Govt. Em-
ployees n . Defense General Supply Center, 423 F. Supp. 481 (ED Va. 
1976), aff’d per curiam, 573 F. 2d 184 (CA4 1978).
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evidence that the Company had fabricated concern for em-
ployee confidentiality only to frustrate the Union in the 
discharge of its responsibilities, we are unable to sustain the 
Board in its conclusion that the Company, in resisting an 
unconsented-to disclosure of individual test results, violated 
the statutory obligation to bargain in good faith. See NLRB 
v. Truitt Mjg. Co., 351 U. S. 149. Accordingly, we hold that 
the order requiring the Company unconditionally to disclose 
the employee scores to the Union was erroneous.

The judgment is vacated, and the case remanded to the 
Court of Appeals for the Sixth Circuit for further proceedings 
consistent with this opinion.

It is so ordered.

Mr . Justic e  Stevens , concurring in part and dissenting in 
part.

This is a close case on both issues. With respect to the 
test battery and answer sheets, I agree with Mr . Just ice  
White  that we should respect the Board’s exercise of its broad 
remedial discretion. On the other hand, I agree with the 
Court that the Union should not be permitted to invade the 
individual employees’ interest in the confidentiality of their 
test scores without their consent. Accordingly, I join all but 
Part II-A of the Court’s opinion and also join Part I of 
Mr . Just ice  White ’s  dissent.

Mr . Justi ce  White , with whom Mr . Justi ce  Brennan  
and Mr . Justice  Marshall  join, and with whom Mr . Jus -
tice  Stevens  joins as to Part I, dissenting.

The Court today disapproves enforcement of an order of 
the National Labor Relations Board essentially on the theory 
that the order fails to accommodate properly the competing 
interests of the Union, individual employees, and the em-
ployer. We have formerly stressed, however, that “ ‘balanc-
ing . . . conflicting legitimate interests ... to effectuate na-
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tional labor policy is often a difficult and delicate responsibility, 
which the Congress committed primarily to the National 
Labor Relations Board, subject to limited judicial review.’ ” 
Beth Israel Hospital v. NLRB, 437 U. S. 483, 501 (1978), 
quoting NLRB v. Truck Drivers, 353 U. S. 87, 96 (1957). 
Because I perceive no warrant to disturb the balance the 
Board has struck in this case, I dissent.

I
As the Court holds, the relevance of the test questions and 

answer sheets to the performance of the Union’s statutory 
duties is established for present purposes by the Company’s 
failure to press the issue properly before the Board. The 
Court, moreover, does not explicitly upset the Board’s deter-
mination that the Company’s failure to release those mate-
rials to the Union amounted to an unfair labor practice. The 
only issue here regarding the test questions and answer sheets 
is “whether the Board abused its remedial discretion when it 
ordered the Company to deliver directly to the Union the 
copies of the test battery and answer sheets.” Ante, at 312- 
313 (emphasis added). If, however, the basic impropriety of 
the Company’s failure to divulge the materials to the Union is 
settled, the Board’s remedial authority to compel conditional 
disclosure is abundantly clear. The Court is quite wrong in 
holding that the Board’s order exceeded the agency’s “broad 
discretionary [remedial power].” Fibreboard Corp. v. NLRB, 
379 U. S. 203, 216 (1964). For it is too well established that 
a decree fashioned by the Board to remedy violations of the 
Act “will not be disturbed ‘unless it can be shown that the 
order is a patent attempt to achieve ends other than those 
which can fairly be said to effectuate the policies of the Act.’ ” 
Ibid., quoting Virginia Elec. & Power Co. v. NLRB, 319 U. S. 
533, 540 (1943).

The Court nevertheless asserts that the Board erred in 
directing the Company to release the test questions and 
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answer sheets directly to the Union with no more formal 
assurance that secrecy will be preserved than that afforded by 
the Board’s protective order. Release to the Union, it is said, 
risks imminent general disclosure without any apparent justi-
fication. Presumably, the test questions and answer sheets 
ought to be divulged to a psychologist instead. In so con-
cluding, the majority—in my view—unduly discounts the 
Board’s own appraisal of the jeopardy to the Company’s 
interests and of the substantiality of countervailing concerns.

A
The Board ordered release of the test questions and answer 

sheets only on condition that the Union preserve their secrecy. 
Specifically, the Union was admonished not to copy the mate-
rials or to make them available to potential test takers or to 
others who might advise the employees of their content. The 
Court scoffs at the order, however, on the ground that “there 
is substantial doubt whether the Union would be subject to a 
contempt citation were it to ignore the restrictions.” Ante, 
at 315.1 But the Board placed no reliance on contempt sanc-

1 The Court suggests that the Court of Appeals’ order cannot reach the 
Union because the order as it affects the Union is not literally within the 
compass of Fed. Rule Civ. Proc. 65 (d). But the policy underlying Rule 
65 (d) is that of not having “ ‘order[s] or injunction[s] so broad as to make 
punishable the conduct of persons who act independently and whose rights 
have not been adjudged according to law.’ ” Golden State Bottling Co. v. 
NLRB, 414 U. S. 168, 180 (1973), quoting Regal Knitwear Co. n . NLRB, 
324 U. S. 9, 13 (1945); see United States v. Hall, 472 F. 2d 261 (CA5 
1972). Cf. United States v. New York Tel. Co., 434 U. S. 159, 171-178 
(1977). Here, the Union was a party to the administrative proceedings, 
the Union’s rights were adjudicated therein, it had the opportunity to 
secure judicial review of the terms subsequently enforced, it had notice that 
enforcement would be requested, it doubtless has notice of the terms of 
the enforcement order itself, and extension of the order to reach the Union 
is urged to ensure that the Court of Appeals’ determination of the cogniz-
ability and scope of the Union’s right of access will be fully respected. 
Thus, the Union is in practical effect as much a party as any typical de-
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tions when it directed release, and there is scant reason for 
rejecting the Board’s judgment that sanctions of that sort are 
unnecessary. The Board, in my view, had forceful and inde-
pendent grounds for concluding that the Union would respect 
the confidentiality of the materials and take due precautions 
against inadvertent exposure.

The Union has enjoyed a long and extensive relationship 
with the employer2 that it would be loath to jeopardize by 
intentionally breaching the conditions of release. Cf. Fawcett 
Printing Corp., 201 N. L. R. B. 964, 974 (1973). Even if the 
Union had any incentive to publicize the examination ques-
tions, its ardor would be dampened by the likely long-term 
consequences of that course; the Board exercises continuing 
authority over the Union’s affairs, and it may well approve 
the Company’s future insistence on rigorous secrecy, thus 
delimiting the Union’s subsequent latitude in grievance proc-
essing.3 Moreover, dissemination of test materials to potential 
test takers might impair the interests of those employees who 
qualify fairly for a desired position, thus inviting their 
disapprobation .4

fendant who has been given an opportunity to be heard but who has 
declined to avail itself of that opportunity.

The Court speculates, however, that the Board would not initiate 
contempt proceedings in the event of Union disclosure. That observation 
assumes without basis that the Board would acquiesce in the Union’s 
disregard of the Board’s own directives.

2 The Union has been the certified representative of the Company’s 
employees since about 1943, in approximately 28 different bargaining units. 
The Union was first certified by the Board in 1971 as the representative 
of operating and maintenance employees of the production department of 
the Monroe Power Plant, wherefrom this controversy arose.

3 The Union’s disregard of the conditions of release may also violate the 
Union’s duty to bargain in good faith under § 8 (b) (3) of the Act, 29 
U. S. C. §158 (b)(3), Comment, Psychological Aptitude Tests and the 
Duty to Supply Information: NLRB v. Detroit Edison Co., 91 Harv. L. 
Rev. 869, 876 n. 49 (1978), subjecting the Union to appropriate sanctions.

4 By prejudicing the interests of such employees and by eroding its 
bargaining relationship with the employer, the Union may provoke its own 
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The Company acknowledges, in any event, see Tr. of Oral 
Arg. 12, and the Court agrees, see ante, at 316, that the real 
concern is with inadvertent disclosure. Yet there is no 
basis for assuming that the Union would handle the ma-
terials so cavalierly as to chance accidental disclosure, given 
the gravity with which the issue has been treated by all 
concerned. Thus, in the circumstances of this case, the Board 
had ample grounds to expect Union cooperation. And this 
Court is ill-equipped to fault the Board on a matter so plainly 
summoning the Board’s keen familiarity with industrial 
behavior.

B
Besides overrating the hazards of direct release to the Union 

of the test questions, the Court undervalues the interests 
vindicated by that procedure. The Court asserts simply that 
the “Board has cited no principle of national labor policy to 
warrant a remedy that would unnecessarily disserve [the 
Company’s interest in maintaining secrecy], and we are 
unable to identify one.” Ante, at 315. The Board observed 
in its decision, however, that “[a]s the bargaining agent of 
the employees involved, it is the Union which is entitled to 
information which is necessary to its role as bargaining agent 
in the administration of the collective-bargaining agreement.” 
218 N. L. R. B. 1024 (1975). The employer’s “accommo-
dation”—releasing the test questions solely to a psycholo-
gist—which the Court tacitly endorses, is fundamentally at 
odds with the basic structure of the bargaining process. Con-
gress has conferred paramount representational responsibilities 
and obligations on the employees’ freely chosen bargaining 
agent. Yet the Company’s alternative would install a third- 
party psychologist as a partner, if not primary actor, in pro-
motion-related grievance proceedings.

ouster by disgruntled members of the bargaining unit. In certain circum-
stances, the Union’s action might also invite unfair-representation suits by 
employees who are clearly disadvantaged by the disclosure.
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The services of a professional psychologist, furthermore, 
may be totally unnecessary. Suspected difficulties with the 
test questions may necessitate consultation with a psycholo-
gist, but resort to such assistance is not so foreordained as to 
justify compulsory retention of a psychologist as a condition 
to availability of materials pertinent to the processing of a 
grievance. In fact, the attendant expense may well encourage 
the Union to forgo requesting the information, despite its 
potential utility. Confronted with these concerns, the Board 
reasonably undertook to ensure that primary responsibility for 
grievance evaluation and processing remains where Congress 
put it, and that the Union’s access to pertinent information 
remains unimpeded by cumbersome or prohibitive obstacles.

II
The Court further concludes that the Company properly 

declined to disclose the examinees’ test scores, associated with 
the employees’ names, absent consent by the examinees them-
selves.5 In the majority’s view, the Board accorded too little 

5 The Court assumes for the sake of discussion that the identified test 
scores are relevant to the performance of the Union’s statutory duties. I 
think that assumption is well founded. The test of relevance for purposes 
of the duty to disclose is a liberal “discovery-type standard.” NLRB v. 
Acme Industrial Co., 385 U. S. 432, 437 (1967). The scores unquestion-
ably satisfy that standard, as they possess a substantial bearing on the 
issue whether the employer’s reliance on test performance denied the 
aggrieved employees their contractual right to be appointed as Instrument 
Man unless outshone by less senior applicants with significantly superior 
qualifications.

As the Administrative Law Judge noted, the Union needs access to the 
test scores, identified by the examinees’ names, in order to police the 
contract, 218 N. L. R. B. 1024, 1034 (1975). The information would 
enable the Union to detect abuses in the administration of the tests and, 
because the examination papers—eliciting multiple-choice responses—were 
graded manually, grading errors are not improbable and are susceptible of 
detection by a Union representative. See id., at 1027, 1034.

Moreover, inspection of the examinees’ results might disclose unaccept-
able biases in the tests themselves. Inspection of test scores and the
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weight to the interests of individual employees in the confi-
dentiality of their test results and too much significance to the 
“minimal” burden on the Union that would result from a 
consent requirement. In this respect, too, the Court inap-
propriately substitutes its judgment for the reasonable deter-
mination of the Board.

Preliminarily, it is notable that the confidentiality of the 
test results was significantly compromised by circumstances

personal characteristics of the employees tested might reveal that certain 
employees are encountering difficulties with the tests for reasons unrelated 
to job aptitude. Put another way, the margin of error inhering in the 
examination may be assignable to test biases identifiable with the aid of 
the examinees’ answer sheets. See Comment, 91 Harv. L. Rev., supra 
n. 3, at 873-874.

The utility of such information in determining whether the test battery 
fairly measures job aptitude in particular instances is illustrated by the 
following colloquy between the arbitrator and an expert witness in the 
Company’s employ:

“The  Arb itr at or : I guess what I am wondering about in this kind of a 
test is when you grade these, you are just . . . taking the raw score 
and not looking at what might be the elements in the test. Is that right?

“The  Witne ss : No . We would look at the elements of the test. We 
always look at the parts of the test because sometimes a performance on 
a particular kind of segment of any test might indicate that we have a bad 
testing situation; this person really didn’t have an opportunity to do what 
he is capable of doing, and you then can find out that, for example, a 
person’s native language might not be English and that might account for 
the peculiar thing and you would then not even perhaps score the test.

“The  Arbit rat or : How would you see that? How would you find that 
data?

“The  Witn ess  : Well, you would see it because this particular test has, 
for example, several different elements tapping different kinds of abilities, 
some based on verbal use of language and some not so heavily weighted in 
that direction, and you would see a pronounced difference which is com-
pletely out of character. It just doesn’t fit.

“This is what normally happens when given the test. A test is an over-
all look at engineering and physical science aptitudes. That is a rather 
closely-knit set, and if one of the tests were way off, one might then 
legitimately ask whether or not you had a good test overall.” App. 
324-325.
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independent of the Board’s disclosure order at issue herein. 
The Union, and the employees generally, were aware that the 
10 aggrieved job applicants received scores below 10.3—the 
cutoff point. Moreover, in consequence of the arbitrator’s 
ruling, it became generally evident that 3 of the 10 appli-
cants had earned scores falling between 9.3 and 10.3 and that 
the remaining 7 had scored below 9.3. See 218 N. L. R. B., 
at 1032. Thus, the real question here is whether the Board 
was unreasonable in concluding that the marginal intrusion 
on confidentiality accompanying full disclosure to the Union 
was so profound as to require the withholding of that infor-
mation from the statutory bargaining representative.

Significantly, the employer has presented no evidence that 
the employees involved actually oppose disclosure. Nor has 
the Company demonstrated any palpable basis for believing 
that release will result in harassment or ridicule of the exam-
inees. Cf. United Aircraft Corp. v. NLRB, 434 F. 2d 1198, 
1207 (CA2 1970), cert, denied, 401 U. S. 993 (1971). The 
Court notes that “the Company presented evidence that dis-
closure of individual scores had in the past resulted in the 
harassment of some lower scoring examinees who had, as a 
result, left the Company.” Ante, at 319. But that evidence 
consisted of an isolated representation by a Company psy-
chologist concerning events occurring “many, many years 
ago.” App. 84. And the Administrative Law Judge evidently 
dismissed the account in concluding that the Company had 
“produced no probative evidence that the employees’ sensi-
tivities are likely to be abused by disclosure of the scores.” 
218 N. L. R. B., at 1035.6 When an employer resists the 

6 There is no reason to believe, moreover, that release of the scores to 
the Union will result in dissemination to the employees generally. The 
Union has no incentive, and indeed would be foolish, to publicize test 
information against the wishes of an actual or potential member of the 
bargaining unit. Furthermore, the Board’s order may reasonably be read 
to restrict the divulgence and use of the test scores as well as the test 
questions.
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divulgence of materials relevant to employee grievances, I 
would think that the employer has the burden of establishing 
any justification for nondisclosure. The Court, however, pre-
sumes what yet remains to be shown.

Moreover, there is no basis in the governing statute or 
regulations for attributing ascendant importance to the em-
ployees’ confidentiality interests. Whether confidentiality 
considerations should prevail in the circumstances of this case 
is, as the Company and majority agree, principally a matter 
of policy. But it cannot be gainsaid that the Board is the 
body charged in the first instance with the task of discerning 
and effectuating congressional policies in the labor-manage-
ment area. Its judgments in that regard should not be lightly 
overturned. Yet the Court strikes its own balance according 
decisional weight to concerns having no asserted or apparent 
foundation in the statute it purports to construe or in other 
applicable legislation.

The Court lightly dismisses the Union’s interest in receipt 
of the examinees’ identified scores, with or without consent, 
by declaring the burdens involved as “minimal.” Ante, at 319. 
The Administrative Law Judge noted, however, that the 
“Union’s obligation is to represent the unit of employees as a 
whole [; the Company] may not frustrate this by requiring 
the Union to secure the consent of individuals in the unit in 
order to secure information relevant and reasonably necessary 
to the enforcement of the collective-bargaining agreement 
which exists for the benefit of all.” 218 N. L. R. B., at 1036.7

7 Even an individual employee cannot press his own grievance in such a 
way as to frustrate the Union’s responsibility to ensure fairness to all 
members of the bargaining unit. Although an individual employee has the 
statutory right to present a grievance at any time to his employer, “the 
bargaining representative [must be] given opportunity to be present 
at such adjustment.” § 9 (a) of the Act, 29 U. S. C. § 159 (a). The 
Company’s policy to have its psychologist explain an examinee’s score to 
him when the examinee has failed to make the cutoff, see ante, at 307, but
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Were individual examinees to withhold consent, and thus 
prevent the Union from scrutinizing their scores in light of 
their demographic and occupational characteristics, the Union 
might be inhibited in its efforts to discern patterns or anom-
alies indicating bias in the operation of the tests.8 Thus, the 
Board directed divulgence of the scores to the employees’ 
statutory bargaining representative to enable it effectively to 
fulfill its vital statutory functions. Such a limited intrusion, 
cf. Whalen v. Roe, 429 U. S. 589, 602 (1977), for the purpose 
of vindicating grave statutory policies, hardly signals an occa-
sion for judicial intervention.9

not to disclose the same information to the Union, is directly inconsistent 
with the mandate of § 9 (a). As the Administrative Law Judge observed:

“In essence, [the employer] here contends that, having voluntarily 
chosen a particular form or mechanism to determine the right of bargain-
ing unit employees to be promoted, [the employer] is now precluded by 
the very devices which it adopted from dealing with the employees’ 
bargaining representative about critical elements of the promotion process, 
and will deal only with the individual. Such a program, which freezes out 
the bargaining representative from participation in significant elements of 
the promotion process, and seeks to substitute individual bargaining 
therefor constitutes a complete negation of the bargaining process . . . .” 
218 N. L. R. B., at 1035.

8 Release of the information to a psychologist alone would be unsatisfac-
tory. See supra, at 324-325. The Union would be relegated “ 'to play[ing] 
a game of blind man’s bluff.’ ” NLRB v. Acme Industrial Co., 385 U. S., at 
438 n. 8, quoting Fafnir Bearing Co. v. NLRB, 362 F. 2d 716, 721 (CA2 
1966).

9 In other contexts, the courts have generally rejected claims of confi-
dentiality as a basis for withholding relevant information. See General 
Electric Co. v. NLRB, 466 F. 2d 1177 (CA6 1972) (wage data); NLRB 
v. Frontier Homes Corp., 371 F. 2d 974 (CA8 1967) (selling-price lists); 
Curtiss-Wright Corp. v. NLRB, 347 F. 2d 61 (CA3 1965) (job evaluation 
and wage data); NLRB v. Item Co., 220 F. 2d 956 (CA5) (wage data), 
cert, denied, 350 U. S. 836 (1955); cf. United Aircraft Corp., 192 N. L. R. B. 
382, 390 (1971) (company physician’s records not disclosable without em-
ployee’s permission unless needed for a particular grievance), modified on 
other issues sub nom. Machinists n . United Aircraft Corp., 534 F. 2d 422 
(CA2 1975), cert, denied, 429 U. S. 825 (1976); Shell Oil Co. v. NLRB,
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Ill
In sum, I think the Board’s resolution is sound and that the 

Sixth Circuit’s judgment enforcing it should be sustained. I 
do not mean to suggest that the considerations advanced by 
the Company are without substance or that this case does 
not present a “difficult and delicate” task of balancing com-
peting claims. Cf. Beth Israel Hospital v. NLRB, 437 U. S., 
at 501. But, by virtue of that, this is precisely the kind of 
case in which “considerable deference” is owed the Board. 
NLRB v. Iron Workers, 434 U. S. 335, 350 (1978); see NLRB 
v. Insurance Agents, 361 U. S. 477, 499 (1960); NLRB v. 
Truck Drivers, 353 U. S., at 96. Importantly, “[h]ere, as 
in other cases, we must recognize the Board’s special func-
tion of applying the general provisions of the Act to the com-
plexities of industrial life, . . . and of ‘[appraising] carefully 
the interests of both sides of any labor-management con-
troversy in the diverse circumstances of particular cases’ from

457 F. 2d 615, 619 (CA9 1972) (refusal to furnish employees’ names with-
out consent was proper when it was “establish[ed] beyond cavil that there 
was a clear and present danger of harassment and violence”). See also 
Cowles Communications, Inc., 172 N. L. R. B. 1909 (1968) (employees’ 
salaries and other particularized data about employees); Electric Auto- 
Lite Co., 89 N. L. R. B. 1192 (1950) (wage data); R. Gorman, Labor Law 
417-418 (1976); Comment, 91 Harv. L. Rev., supra n. 3, at 873-874, and 
n. 35. In NLRB n . Wyman-Gordon Co., 394 U. S. 759 (1969), in another 
setting, a plurality of this Court observed:
“The disclosure requirement [imposed by the Board and concerning em-
ployees’ names and addresses] furthers [statutory objectives] by encour-
aging an informed employee electorate and by allowing unions the right of 
access to employees that management already possesses. It is for the 
Board and not for this Court to weigh against this interest the asserted 
interest of employees in avoiding the problems that union solicitation may 
present.” Id., at 767.
American Federation of Govt. Employees v. Defense General Supply Cen-
ter, 573 F. 2d 184 (CA4 1978), from which the majority seeks support, 
ante, at 319 n. 16, involved a federal employer not subject to the National 
Labor Relations Act and a construction of the federal Privacy Act.
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its special understanding of 'the actualities of industrial rela-
tions.’ ” NLRB v. Erie Resistor Corp., 373 U. S. 221, 236 
(1963), quoting NLRB v. Steelworkers, 357 U. S. 357, 362- 
363 (1958). I think it unjustified to depart from our accus-
tomed mode of review. Accordingly, I respectfully dissent.
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QUERN, DIRECTOR, DEPARTMENT OF PUBLIC AID 
OF ILLINOIS v. JORDAN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT

No. 77-841. Argued November 8, 1978—Decided March 5, 1979

In Edelman v. Jordan, 415 U. S. 651, it was held that retroactive welfare 
benefits awarded by a Federal District Court to the plaintiff class, by 
reason of wrongful denial of benefits by Illinois officials prior to the 
entry of the court’s order determining the wrongfulness of their actions, 
violated the Eleventh Amendment, and that in an action under 42 
U. S. C. § 1983 “a federal court’s remedial power, consistent with the 
Eleventh Amendment, is necessarily limited to prospective injunctive 
relief . . . and may not include a retroactive award which requires 
the payment of funds from the state treasury.” Edelman, supra, at 
677. On remand, the District Court ordered the state officials to send 
to each member of the plaintiff class a notice informing him that he was 
denied public assistance to which he was entitled, together with a 
“Notice of Appeal” by which the recipient could request a hearing on 
the denial of benefits. The Court of Appeals reversed on the ground that 
the proposed form of notice would have been barred by the Eleventh 
Amendment, but stated that on remand the District Court could order 
the state officials to send a “mere explanatory notice to applicants 
advising them that there is a state administrative procedure available if 
they desire to have the state determine whether or not they may be 
eligible for past benefits,” and that a returnable notice of appeal could 
also be provided. Held:

1. Neither Monell n . New York City Dept, of Social Services, 436 
U. S. 658, the legislative history cited in that decision, nor this Court’s 
Eleventh Amendment cases subsequent to Edelman cast any doubt on 
Edelman’s holding that § 1983 does not abrogate the Eleventh Amend-
ment immunity of the States. Section 1983 does not explicitly and by 
clear language indicate on its face an intent to sweep away the immunity 
of the States; nor does it have a history which focuses directly on the 
question of state liability or shows that Congress considered and firmly 
decided to abrogate the Eleventh Amendment immunity of the States. 
Hutto v. Finney, 437 U. S. 678, distinguished. Nor does this Court’s 
reaffirmance of Edelman in this case render § 1983 meaningless insofar 
as States are concerned. Pp. 338-345.
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2. The modified notice contemplated by the Court of Appeals consti-
tutes permissible prospective relief and not a “retroactive award which 
requires payment of funds from the state treasury.” Such notice in 
effect simply informs plaintiff class members that there are existing 
administrative procedures by which they may receive a determination of 
eligibility for past benefits, that their federal suit is at an end, and that 
the federal court can provide them with no further relief. Whether a 
recipient of the notice decides to take advantage of the available pro-
cedures is left completely to the discretion of that particular class 
member, the federal court playing no role in that decision. And 
whether or not the class member will receive retroactive benefits rests 
entirely with the State, its agencies, courts, and legislature, not with the 
federal court. Pp. 346-349.

563 F. 2d 873, affirmed.

Rehnquis t , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Stew art , Whit e , Bla ck mu n , Powe ll , and Ste ve ns , JJ., 
joined. Brenn an , J., filed an opinion concurring in the judgment, in 
Parts I, II, and III of which Mars hall , J., joined, post, p. 349. Mar -
sha ll , J., filed an opinion concurring in the judgment, post, p. 366.

William A. Wenzel III, Special Assistant Attorney General 
of Illinois, argued the cause for petitioner. With him on the 
briefs was William J. Scott, Attorney General.

Sheldon Roodman argued the cause for respondent. With 
him on the brief was James D. Weill*

Mr . Justi ce  Rehnqui st  delivered the opinion of the Court.
This case is a sequel to Edelman v. Jordan, 415 U. S. 651 

(1974), which we decided five Terms ago. In Edelman we 
held that retroactive welfare benefits awarded by a Federal 
District Court to plaintiffs, by reason of wrongful denial of 
benefits by state officials prior to the entry of the court’s order 
determining the wrongfulness of their actions, violated the

^Theodore L. Sendak, Attorney General, William G. Mundy, Deputy 
Attorney General, and Donald P. Bogard filed a brief for the State of 
Indiana as amicus curiae urging reversal.
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Eleventh Amendment.1 The issue now before us is whether 
that same federal court may, consistent with the Eleventh 
Amendment, order those state officials to send a mere explana-
tory notice to members of the plaintiff class advising them 
that there are state administrative procedures available by 
which they may receive a determination of whether they 
are entitled to past welfare benefits. We granted certiorari 
to resolve an apparent conflict between the decision of the 
United States Court of Appeals for the Seventh Circuit in 
this case and that of the Court of Appeals for the Third 
Circuit in Fanty n . Commonwealth of Pennsylvania, Dept, of 
Public Welfare, 551 F. 2d 2 (1977).2 435 U. S. 904 (1978). 
We believe that the case as it now comes to us involves little, 
if any, unbroken ground in this area, and affirm the judgment 
of the Seventh Circuit.

Following our remand in Edelman, the United States Dis-
trict Court for the Northern District of Illinois, upon motion 
of the plaintiff, ordered the state officials to send to each 

1 The history of this case is set forth in greater detail in Edelman v. 
Jordan, 415 U. S. 651 (1974).

2 In Fanty, the plaintiff class alleged that the manner in which the 
defendant state officials had collected class members’ federal benefits in 
reimbursement of amounts granted under state welfare laws violated this 
Court’s decision in Philpott v. Essex County Welfare Board, 409 U. S. 
413 (1973). The District Court agreed, and while it denied retroactive 
relief against the State on the basis of Edelman v. Jordan, supra, it did 
require the defendant state officials to notify plaintiff class members 
that under Philpott they have no legal obligation to make reimbursement 
out of their federal disability benefits and that as a matter of state law 
they may have a cause of action against the Department of Public Welfare 
for refund of prior payments. The Court of Appeals, in three separate 
opinions, reversed. Chief Judge Seitz was of the opinion that the notice 
relief was barred by the Eleventh Amendment. Judge Garth, concurring 
in the result, believed that the Eleventh Amendment issue was “border-
line,” 551 F. 2d, at 6, but voted to reverse on the basis that there was no 
case or controversy. Judge Hunter dissented on grounds not relevant 
here. However, he disagreed with Chief Judge Seitz that the Eleventh 
Amendment prohibited the notice relief.
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member of the plaintiff class a notice informing the recipient: 
“[Y]ou were denied public assistance to which you were en-
titled in the amount of $-------- .” Jordan v. Trainor, 405 F.
Supp. 802, 809 (1975).3 Enclosed with the required mailing 
was to be a “Notice of Appeal,” which when signed and re-
turned to the Illinois Department of Public Aid, requested a 
hearing on the denial of benefits. That notice stated: “The 
department illegally delayed in the processing of my AABD 
application, and, as a consequence, denied me benefits to 
which I was and am entitled.” Id., at 810.

The Court of Appeals, en banc, found that this proposed 
form of notice would have been barred by the Eleventh Amend-
ment, since it at least purported to decide that Illinois public 
funds should be used to satisfy the claims of plaintiff class 
members without the consent of the State by its appropriate 
officials. Jordan v. Trainor, 563 F. 2d 873, 875 (1977).4 The 

3 Because this was a class action qualifying under Fed. Rule Civ. Proc. 
23 (b)(2), the class members had never received notice of the complaint, 
the original lower court judgment, this Court’s decision or its effect on 
them. See Eisen v. Carlisle & Jacquelin, 417 U. S. 156, 177 n. 14 (1974); 
Fed. Rule Civ. Proc. 23 (e). Under Rule 23 (d) (2), however, a court may 
require appropriate notice “for the protection of the members of the class 
or otherwise for the fair conduct of the action.”

Prior to ordering notice, the District Court requested the parties to 
submit information with respect to the number of persons in the plaintiff 
class, the cost of notifying them, the amounts involved, and other issues 
affecting the equities of sending notice. Respondent filed his response to 
the court’s request but the state officials submitted no response. Respond-
ent indicated that there were approximately 20,000 to 33,500 members in 
the plaintiff class. App. 34a. The cost of identifying class members was 
stated to be simply the cost of running the department’s computer for a 
period necessary to cull out the names of the plaintiff class members. 
Respondent claimed that there would be no additional cost of notifying 
class members because the notice could be included in one of the regular 
mailings to the members of the plaintiff class. Petitioner has not disputed 
respondent’s allegations either below or before this Court.

4 A panel of the Seventh Circuit originally had reversed the District 
Court’s order requiring notice on the ground that the Eleventh Amend-
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court reversed the District Court’s order for this reason, but 
stated that on remand the District Court could order the state 
officials to send a “mere explanatory notice to applicants 
advising them that there is a state administrative procedure 
available if they desire to have the state determine whether 
or not they may be eligible for past benefits. A simple re-
turnable notice of appeal form could also be provided.” Ibid. 
In the court’s view, such a notice would not violate the dis-
tinction set forth in Edelman between prospective relief, 
which is permitted by the Eleventh Amendment, and retro-
spective relief, which is not:

“The form of notice we envisage would not create a 
diability’ against the state. Whether a liability might 
result would be a matter for state determination, not the 
federal court. No federal judgment against the state 
would be created. Such a notice could not be labeled 
equitable restitution or be considered an award of damages 
against the state. The defendant makes no issue out of 
any incidental administrative expense connected with the 
preparation or mailing of the notice. It has suggested in 
the record that the notice could be included in the regular 
monthly mailing. The necessary information comes from 
a computer. There is no indication that the administra-
tive expense would be substantial.” 563 F. 2d, at 876.

Under the contemplated modified notice procedure, the court 
stated, members of the plaintiff class would be given no more 
than “they would have gathered by sitting in the courtroom 
or by reading and listening to news accounts had the case 
attracted any attention.” Id., at 877-878.5 Three judges dis-

ment was a “jurisdictional bar to the exercise of federal judicial power 
concerning past action or inaction of a state with respect to the Aid to the 
Aged, Blind, or Disabled Program.” Jordan v. Trainor, 551 F. 2d 152, 
155 (1977).

5 In reaching its decision, the Seventh Circuit relied in part on our 
summary affirmance of Grubb n . Sterrett, 315 F. Supp. 990 (ND Ind.),
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sen ted on the ground that the majority’s revised notice form 
was barred by the Eleventh Amendment.

In Edelman we reaffirmed the rule that had evolved in our 
earlier cases that a suit in federal court by private parties 
seeking to impose a liability which must be paid from public 
funds in the state treasury is barred by the Eleventh Amend-
ment. 415 U. S., at 663; see Kennecott Copper Corp. v. State 
Tax Comm’n, 327 U. S. 573 (1946); Ford Motor Co. v. De-
partment of Treasury, 323 U. S. 459 (1945); Great Northern 
Life Ins. Co. v. Read, 322 U. S. 47 (1944). We rejected the 
notion that simply because the lower court’s grant of retro-
active benefits had been styled “equitable restitution” it was 
permissible under the Eleventh Amendment. But we also 
pointed out that under the landmark decision in Ex parte 
Young, 209 U. S. 123 (1908), a federal court, consistent 
with the Eleventh Amendment, may enjoin state officials to 
conform their future conduct to the requirements of federal 
law, even though such an injunction may have an ancillary 
effect on the state treasury. 415 U. S., at 667-668; see 
Milliken v. Bradley, 433 U. S. 267, 289 (1977); Scheuer v. 
Rhodes, 416 U. S. 232, 237 (1974). The distinction between 
that relief permissible under the doctrine of Ex parte Young 
and that found barred in Edelman was the difference between 
prospective relief on one hand and retrospective relief on the 
other.6

aff’d, 400 U. S. 922 (1970), in which the District Court had ordered 
Indiana public assistance officials to send to plaintiff class members a 
notice similar to the one at issue here. As the Court of Appeals recog-
nized, the list of summary affirmances overruled in Edelman was not 
necessarily intended to be exhaustive. See Jordan n . Trainor, 563 F. 2d, 
at 876. However, we prefer to rest our affirmance of the judgment of the 
Court of Appeals in this case on our conclusion that it is consistent with 
Edelman.

6 As we stated in Edelman:
“[T]hat portion of the District Court’s decree which petitioner challenges 
on Eleventh Amendment grounds goes much further than [Ex parte 
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Petitioner state official devotes a significant part of his brief 
to an attack on the proposed notice which the District Court 
required the state officials to send. It is, however, the deci-
sion of the Court of Appeals, and not that of the District 
Court, which we review at the behest of petitioner. And just 
as petitioner insists on tilting at windmills by attacking the 
District Court’s decision, respondent suggests that our decision 
in Edelman has been eviscerated by later decisions such as 
Monell v. New York City Dept, of Social Services, 436 U. S. 
658 (1978). Brief for Respondent 55 n. 37. See also Aldridge 
v. Turlington, No. TCA-78-830 (ND Fla., Nov. 17, 1978); 
but see Skehan v. Board of Trustees of Bloomsburg State Col-
lege, 590 F. 2d 470 (CA3 1978). As we have noted above, we 
held in Edelman that in “a [42 U. S. C.] § 1983 action ... a 
federal court’s remedial power, consistent with the Eleventh 
Amendment, is necessarily limited to prospective injunctive 
relief, Ex parte Young, supra, and may not include a retroac-
tive award which requires the payment of funds from the state 
treasury, Ford Motor Co. v. Department of Treasury, supra.” 
415 U. S., at 677. We disagree with respondent’s sugges-
tion. This Court’s holding in Monell was “limited to local 
government units which are not considered part of the State 
for Eleventh Amendment purposes,” 436 U. S., at 690 n. 54, 
and our Eleventh Amendment decisions subsequent to Edel-
man and to Monell have cast no doubt on our holding in 
Edelman. See Alabama v. Pugh, 438 U. S. 781 (1978);

Young and the cases that had followed it]. It requires payment of state 
funds, not as a necessary consequence of compliance in the future with a 
substantive federal-question determination, but as a form of compensation 
to those whose applications were processed on the slower time schedule at 
a time when petitioner was under no court-imposed obligation to conform 
to a different standard. ... It will to a virtual certainty be paid from 
state funds, and not from the pockets of the individual state officials who 
were the defendants in the action. It is measured in terms of a monetary 
loss resulting from a past breach of a legal duty on the part of the 
defendant state officials.” 415 U. S., at 668.
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Hutto v. Finney, 437 U. S. 678 (1978); Milliken v. Bradley, 
supra; Fitzpatrick n . Bitzer, 427 U. S. 445 (1976); Scheuer v. 
Rhodes, supra.7

While the separate opinions in Hutto n . Finney, supra,8 
debated the continuing soundness of Edelman after our deci-
sion in Monell, any doubt on that score was largely dispelled 
by Alabama v. Pugh, supra, decided just 10 days after Hutto. 
In Pugh the Court held, over three dissents, that the State of 
Alabama could not be joined as a defendant without violating 
the Eleventh Amendment, even though the complaint was 
based on 42 U. S. C. § 1983 and the claim was a violation of

7 Mr . Just ice  Bre nnan ’s opinion concurring in the judgment states that 
“Edelman v. Jordan, supra, had held that § 1983 did not override state 
immunity, for the reason, as the Court later stated in Fitzpatrick, that 
‘[t]he Civil Rights Act of 1871, 42 U. S. C. § 1983, had been held in 
Monroe v. Pape, 365 U. S. 167, 187-191 (1961), to exclude cities and other 
municipal corporations from its ambit; that being the case, it could not 
have been intended to include States as parties defendant.’” Post, at 351. 
Since Monell overruled Monroe’s holding that cities and other municipal 
corporations are not “persons” within the meaning of § 1983, MR. Just ice  
Bre nnan ’s opinion argues that the “premise” of Edelman has been 
“undercut.” Post, at 351. The fallacy of this line of reasoning was aptly 
demonstrated last Term by Mr . Just ice  Powe ll  in his concurring opinion 
in Hutto, where he stated: “The language in question from Fitzpatrick 
was not essential to the Court’s holding in that case. Moreover, this posi-
tion ignores the fact that Edelman rests squarely on the Eleventh Amend-
ment immunity, without adverting in terms to the treatment of the legis-
lative history in Monroe v. Pape . . . .” 437 U. S., at 708-709, n. 6. 
In fact, Monroe v. Pape is not even cited in Edelman.

8 In Hutto v. Finney there were three separate opinions in addition to 
that of the Court. Two opinions expressed the view that the Court had 
misapplied the rule laid down in Edelman. 437 U. S., at 704 (Powe l l , 
J., concurring and dissenting); id., at 710 (Rehnquis t , J., dissenting). 
Mr . Just ice  Bre nnan , though joining the opinion of the Court, wrote 
separately to suggest that the Couit’s opinions in Monell and Fitzpatrick 
N. Bitzer had rendered “the essential premise of our Edelman holding . . . 
no longer true.” 437 U. S., at 703. The Court itself in Hutto, however, 
recognized and applied Edelman’s distinction between retrospective and 
prospective relief.
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the Eighth and Fourteenth Amendments similar to that made 
in Hutto. The Court said:

“There can be no doubt, however, that suit against the 
State and its Board of Corrections is barred by the 
Eleventh Amendment, unless Alabama has consented to 
the filing of such a suit. Edelman v. Jordan, 415 U. S. 
651 (1974); Ford Motor Co. v. Department of Treasury, 
323 U. S. 459 (1945); Worcester County Trust Co. v. 
Riley, 302 U. S. 292 (1937).” 438 U. S., at 782.9

The decision in Pugh was consistent both with Monell, which 
was limited to “local government units,” 436 U. S., at 690 
n. 54, and with Fitzpatrick v. Bitzer, supra. In the latter 
case we found that “ ‘threshold fact of congressional authoriza-
tion,’ ” which had been lacking in Edelman, to be present in 
the express language of the congressional amendment making 
Title VII of the Civil Rights Act of 1964 applicable to state 
and local governments. 427 U. S., at 452, quoting Edelman 
v. Jordan, 415 U. S., at 672.

Mr . Justi ce  Brennan  in his opinion concurring in the 
judgment argues that our holding in Edelman that § 1983 
does not abrogate the States’ Eleventh Amendment immunity 
is “most likely incorrect.” Post, at 354. To reach this conclu-

9 Our Brother Bre nnan  in his opinion concurring in the judgment 
curiously suggests that the language quoted from Pugh in the text could 
not mean what it, on its face, says, because the briefs in the case were 
filed before our decision in Monell was announced. Post, at 352-354. But 
while the parties in Pugh were “without the benefit of Monell’s major 
re-evaluation of the legislative history of § 1983,” post, at 352-353, the 
Members of this Court labored under no similar disability. The decision 
in Pugh was handed down nearly one month after Monell and 10 days after 
Hutto, where separate opinions debated this precise point. If, after 
Monell and Hutto, this Court harbored any doubts about the continued 
validity of Edelman’s conclusion that § 1983 does not constitute a waiver 
of the Eleventh Amendment immunity of the States, it is inconceivable 
that the Court would have taken the extraordinary action of summarily 
reversing a lower court on the basis of Edelman.
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sion he relies on “assumf ptions]” drawn from the Fourteenth 
Amendment, post, at 355, on “occasional remarks” found in a 
legislative history that contains little debate on § 1 of the Civil 
Rights Act of 1871, 17 Stat. 13, the precursor to § 1983, post, 
at 358 n. 15,10 on the reference to “bodies politic” in the Act of 
Feb. 25, 1871, 16 Stat. 431, the “Dictionary Act,” post, at 
355-357,11 and, finally on the general language of § 1983 itself, 
post, at 356. But, unlike our Brother Brennan , we simply 
are unwilling to believe, on the basis of such slender “evi-
dence,” that Congress intended by the general language of 
§ 1983 to override the traditional sovereign immunity of the 
States. We therefore conclude that neither the reasoning of 
Monell or of our Eleventh Amendment cases subsequent to 
Edelman, nor the additional legislative history or arguments 
set forth in Mr . Justic e Brennan ’s opinion, justify a con-
clusion different from that which we reached in Edelman.12

10 There was only limited debate on § 1 of the Civil Rights Act of 
1871, and it passed without amendment. Monell v. New York City 
Dept, of Social Services, 436 U. S., at 665. The sections that drew most 
of the debate were those that created certain federal crimes, permitted 
the President to send the militia to any State with widespread Ku Klux 
Klan violence, and authorized suspension of the writ of habeas corpus 
in certain circumstances. Id., at 665 n. 11.

11 The Dictionary Act was intended to provide a “few general rules for 
the construction of statutes.” Cong. Globe, 41st Cong., 3d Sess., 1474 
(1871) (remarks of Rep. Poland). While it was enacted two months be-
fore the enactment of the 1871 Civil Rights Act, it came more than five 
years after passage of § 2 of the Civil Rights Act of 1866, 14 Stat. 27, 
which served as the model for the language of § 1 of the 1871 Act. Cong. 
Globe, 42d Cong., 1st Sess., App. 68 (1871) (remarks of Rep. Shellabarger); 
see Monroe v. Pape, 365 U. S. 167, 183-185 (1961); post, at 362 n. 17.

12 Mr . Just ice  Bre nnan ’s opinion characterizes this conclusion as “gra-
tuitous” and “paten [t] dicta.” Post, at 350. But we cannot think of a 
more “gratuitous” or useless exercise of this Court’s discretionary jurisdic-
tion than to decide which of two conflicting interpretations of Edelman v. 
Jordan is correct, if in truth we believed that Edelman itself no longer 
were valid. The question does not arise out of the blue; it was extensively 
discussed in our Brother Bre nnan ’s concurrence in Hutto n . Finney last
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There is no question that both the supporters and oppo-
nents of the Civil Rights Act of 1871 believed that the Act 
ceded to the Federal Government many important powers 
that previously had been considered to be within the exclusive 
province of the individual States.13 Many of the remarks 
from the legislative history of the Act quoted in Mr . Justic e  
Brennan ’s opinion amply demonstrate this point. Post, at 
359-365. See also Monroe v. Pape, 365 U. S. 167, 173-176 
(1961). But neither logic, the circumstances surrounding the 
adoption of the Fourteenth Amendment, nor the legislative 
history of the 1871 Act compels, or even warrants, a leap from 
this proposition to the conclusion that Congress intended by 
the general language of the Act to overturn the constitution-
ally guaranteed immunity of the several States.14 In Tenney 
N. Brandhove, 341 U. S. 367 (1951), the Court rejected a simi-

Term. We therefore fail to see how our reaffirmance of Edelman can be 
characterized as “dicta.”

13 For example, the Act was attacked as an attempt to strip States of 
the power to punish and proscribe offenses within their borders, e. g., Cong. 
Globe, 42d Cong., 1st Sess., 396 (1871) (remarks of Rep. Rice); id., at App. 
112 (remarks of Rep. Moore); id., at App. 117 (remarks of Sen. Blair), and 
of their authority to decide when the militia of the United States should 
be called into their territory to quell domestic disturbances, e. g., id., at 
647 (remarks of Sen. Davis); id., at App. 139 (remarks of Rep. 
McCormick).

14 Indeed the Prigg-Dennison-Day line of cases, relied on so heavily in 
Monell, would surely militate against such a conclusion. 436 U. S., at 
672-683; see Prigg v. Pennsylvania, 16 Pet. 539 (1842); Kentucky n . 
Dennison, 24 How. 66 (1861); Collector v. Day, 11 Wall. 113 (1871). Our 
Brother Bre nnan ’s concurrence in the judgment today relies on Ex parte 
Virginia, 100 U. S. 339 (1880), and on Virginia v. Rives, 100 U. S. 313 (1880). 
But these cases were decided nearly a decade after the enactment of the 
Civil Rights Act of 1871, and as noted in Monell, substantially’undercut 
the Prigg-Dennison-Day line of cases for purposes of enforcement of the 
Fourteenth Amendment. 436 U. S., at 676. But (as was noted in 
Monell) it was the Prigg-Dennison-Day line of cases that was “the reigning 
constitutional theory of [the] day” when the Civil Rights Act of 1871 
was debated and enacted. 436 U. S., at 676.
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lar attempt to interpret the word “person” in § 1983 as a with-
drawal of the historic immunity of state legislators. The 
Court’s words bear repeating here:

“Did Congress by the general language of its 1871 stat-
ute mean to overturn the tradition of legislative freedom 
achieved in England by Civil War and carefully pre-
served in the formation of State and National Govern-
ments here? Did it mean to subject legislators to civil 
liability for acts done within the sphere of legislative 
activity? . . . The limits of §§ 1 and 2 of the 1871 
statute—now §§43 and 47(3) of Title 8—were not 
spelled out in debate. We cannot believe that Con-
gress—itself a staunch advocate of legislative freedom— 
would impinge on a tradition so well grounded in his-
tory and reason by covert inclusion in the general lan-
guage before us.” 341 U. S., at 376.

Given the importance of the States’ traditional sovereign 
immunity, if in fact the Members of the 42d Congress 
believed that § 1 of the 1871 Act overrode that immunity, 
surely there would have been lengthy debate on this point 
and it would have been paraded out by the opponents of 
the Act along with the other evils that they thought would 
result from the Act. Instead, § 1 passed with only limited 
debate and not one Member of Congress mentioned the 
Eleventh Amendment or the direct financial consequences to 
the States of enacting § 1. We can only conclude that this 
silence on the matter is itself a significant indication of the 
legislative intent of § 1.

Our cases consistently have required a clearer showing of 
congressional purpose to abrogate Eleventh Amendment im-
munity than our Brother Brennan  is able to marshal. In 
Employees v. Missouri Public Health Dept., 411 U. S. 279 
(1973), the Court concluded that Congress did not lift the 
sovereign immunity of the States by enacting the Fair Labor 
Standards Act of 1938, 29 U. S. C. §§201-219, because of 
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the absence of any indication “by clear language that the 
constitutional immunity was sw’ept away. It is not easy to 
infer that Congress in legislating pursuant to the Commerce 
Clause, which has grown to vast proportions in its applica-
tions, desired silently to deprive the States of an immunity 
they have long enjoyed under another part of the Constitu-
tion.” 411 U. S., at 285.15 In Fitzpatrick v. Bitzer the Court 
found present in Title VII of the Civil Rights Act of 1964, 
42 U. S. C. § 2000e et seq., the “threshold fact of congressional 
authorization” to sue the State as employer, because the stat-
ute made explicit reference to the availability of a private 
action against state and local governments in the event the 
Equal Employment Opportunity Commission or the Attorney 
General failed to bring suit or effect a conciliation agreement. 
427 U. S., at 448 n. 1, 449 n. 2, 452; see Equal Opportunity 
Employment Act of 1972, 86 Stat. 105, 42 U. S. C. § 2000e-5 
(f)(1); H. R. Rep. No. 92-238, pp. 17-19 (1971); S. Rep. 
No. 92-415, pp. 9-11 (1971); S. Conf. Rep. No. 92-681, pp. 
17-18 (1972); H. R. Conf. Rep. No. 92-899, pp. 17-18 (1972). 
Finally, in Hutto v. Finney, decided just last Term, the Court 
held that in enacting the Civil Rights Attorney’s Fees Awards 
Act of 1976, 42 U. S. C. § 1988, Congress intended to override 
the Eleventh Amendment immunity of the States and author-
ize fee awards payable by the States when their officials are 
sued in their official capacities. 437 U. S., at 693-694. Al-
though the statutory language in Hutto did not separately 
impose liability on States in so many words,16 the statute had 

15 The Court in Employees “found not a word in the history of the 
[statute] to indicate a purpose of Congress to make it possible for a 
citizen of that State or another State to sue the State in the federal courts.” 
411 U. S., at 285. The Court also added that its interpretation of the 
law did not render the statute’s inclusion of state institutions meaningless. 
Id., at 285-286.

16 While Hutto, unlike Fitzpatrick and Employees, did not require an 
express statutory waiver of the State’s immunity, 437 U. S., at 695, 698 
n. 31, the Court was careful to emphasize that it was concerned only with



QUERN v. JORDAN 345

332 Opinion of the Court

“a history focusing directly on the question of state liability; 
Congress considered and firmly rejected the suggestion that 
States should be immune from fee awards.” Id., at 698 n. 31. 
Also, the Court noted that the statute would have been ren-
dered meaningless with respect to States if the Act did not im-
pose liability for attorney’s fees on the States. Ibid.; see 
Employees v. Missouri Public Health Dept., supra, at 285-286. 
By contrast, § 1983 does not explicitly and by clear language 
indicate on its face an intent to sweep away the immunity 
of the States; nor does it have a history which focuses directly 
on the question of state liability and which shows that Con-
gress considered and firmly decided to abrogate the Eleventh 
Amendment immunity of the States. Nor does our reafiirm- 
ance of Edelman render § 1983 meaningless insofar as States 
are concerned. See Ex parte Young, 209 U. S. 123 (1908).17

expenses incurred in litigation seeking prospective relief while the other 
cases involved retroactive liability for prelitigation conduct. Id., at 695. 
The Court also noted that it was not concerned with a statute that 
imposed “ ‘enormous fiscal burdens on the States’ ” and that if it were, it 
might require a formal indication of Congress’ intent to abrogate the 
States’ Eleventh Amendment immunity, as did Employees and Fitzpatrick. 
437 U. S., at 697 n. 27. Extending § 1983 liability to States obviously would 
place “enormous fiscal burdens on the States.” But we need not reach the 
question whether an express waiver is required because neither the language 
of the statute nor the legislative history discloses an intent to overturn the 
States’ Eleventh Amendment immunity by imposing liability directly upon 
them.

17 The arguments in Mr . Just ice  Bre nnan ’s opinion regarding Osborn 
v. Bank of the United States, 9 Wheat. 738 (1824), are similarly unpersua-
sive. Post, at 359-361, n. 16. Mr. Chief Justice Marshall’s opinion in 
Osborn makes it clear that in determining whether a court can grant relief 
the key inquiry is whether the state officer was in fact the real party in 
interest or whether he was only a nominal party. 9 Wheat., at 858. See 
also Bank of United States v. Planters’ Bank of Georgia, 9 Wheat. 904, 907 
(1824). Mr. Chief Justice Marshall emphasized this precise point just four 
years later in his opinion for the Court in Governor of Georgia v. Madrazo, 
1 Pet. 110 (1828). In Madrazo, a vessel carrying slaves was seized and the 
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We turn, then, to the question which has caused disagree-
ment between the Courts of Appeals: does the modified 
notice contemplated by the Seventh Circuit constitute per-

slaves were delivered into the possession of the Governor of Georgia. The 
slaves were sold and the proceeds were placed in the state treasury. 
Madrazo filed a libel in the Federal District Court, naming the Governor 
of Georgia, among others, as a defendant. Restitution was ordered by the 
lower courts, but this Court reversed because although the demand for 
relief nominally was against the Governor of the State, it was clear that 
the action in fact sought relief directly from the state treasury, relief that 
was forbidden by the Eleventh Amendment.

“The claim upon the governor, is as a governor; he is sued, not by his 
name, but by his title. The demand made upon him, is not made person-
ally, but officially.

“The decree is pronounced not against the person, but the officer, and 
appeared to have been pronounced against the successor of the original 
defendant; as the appeal bond was executed by a different governor from 
him who filed the information. In such a case, where the chief magistrate 
of a state is sued, not by his name, but by his style of office, and the 
claim made upon him is entirely in his official character, we think the 
state itself may be considered as a party on the record. If the state is not 
a party, there is no party against whom a decree can be made. No 
person in his natural capacity is brought before the Court as defendant. 
This not being a proceeding against the thing, but against the person, a 
person capable of appearing as a defendant, against whom a decree can be 
pronounced, must be a party to the cause before a decree can be regularly 
pronounced.” Id., at 123-124 (emphasis added).
To similar effect see Kentucky n . Dennison, 24 How., at 97-98, which 
reaffirmed these principles of Madrazo and which, as the Court in Monell 
emphasized, was “well known to Members of Congress” at the time of the 
passage of the 1871 Act. 436 U. S., at 679. To the extent that Davis v. 
Gray, 16 Wall. 203 (1873), which did no more than affirm an injunctive 
decree against a state official, is inconsistent with the rule applied in Edel-
man, it suffices to say that it was repudiated long before the latter decision. 
In Ford Motor Co. n . Department of Treasury, 323 U. S. 459 (1945), the 
Court stated:
“[W]hen the action is in essence one for the recovery of money from the 
state, the state is the real, substantial party in interest and is entitled to 
invoke its sovereign immunity from suit even though individual officials are 
nominal defendants.” Id., at 464.
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missible prospective relief or a “retroactive award which 
requires the payment of funds from the state treasury”? We 
think this relief falls on the Ex parte Young side of the 
Eleventh Amendment line rather than on the Edelman side.18 
Petitioner makes no issue of the incidental administrative 
expense connected with preparing and mailing the notice.19 
Instead, he argues that giving the proposed notice will lead 
inexorably to the payment of state funds for retroactive bene-
fits and therefore it, in effect, amounts to a monetary award. 
But the chain of causation which petitioner seeks to establish 
is by no means unbroken; it contains numerous missing links, 
which can be supplied, if at all, only by the State and mem-
bers of the plaintiff class and not by a federal court. The 
notice approved by the Court of Appeals simply apprises 
plaintiff class members of the existence of whatever adminis-

18 In addition to petitioner’s Eleventh Amendment arguments, he con-
tends that the Court of Appeals’ notice violates the law of the case as 
established in Edelman n . Jordan, 415 U. S. 651 (1974). We disagree. 
The doctrine of law of the case comes into play only with respect to 
issues previously determined. In re Sanford Fork & Tool Co., 160 
U. S. 247 (1895). On remand, the “Circuit Court may consider and 
decide any matters left open by the mandate of this court.” Id., at 256. 
Accord, Wells Fargo & Co. v. Taylor, 254 U. S. 175 (1920). The Court in 
Edelman considered the constitutionality only of the relief before it. 415 
U. S., at 665. It was not presented with the question of the propriety of 
notice relief. Petitioner also claims that the District Court lacked power 
to order notice under the terms of this Court’s remand. The simple answer 
to this contention is that we remanded the matter in Edelman “for further 
proceedings consistent with this opinion,” and we hold today that the 
award of notice relief, as fashioned by the Court of Appeals, is not 
inconsistent with either the spirit or express terms of our decision in 
Edelman. “While a mandate is controlling as to matters within its 
compass, on the remand a lower court is free as to other issues.” Sprague 
v. Ticonic National Bank, 307 U. S. 161, 168 (1939), citing In re Sanford 
Fork & Tool Co., supra.

19 It appears from respondent’s answers to a District Court request that 
any expense associated with the preparation and mailing of the notice 
would be de minimis. See n. 3, supra.
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trative procedures may already be available under state law 
by which they may receive a determination of eligibility for 
past benefits. The notice of appeal, we are told, is virtually 
identical to the notice sent by the Department of Public Aid 
in every case of a denial or reduction of benefits. The mere 
sending of that notice does not trigger the state administrative 
machinery. Whether a recipient of notice decides to take 
advantage of those available state procedures is left completely 
to the discretion of that particular class member; the federal 
court plays no role in that decision. And whether or not the 
class member will receive retroactive benefits rests entirely 
with the State, its agencies, courts, and legislature, not with 
the federal court.20

20 As of January 1, 1974, the Aid to the Aged, Blind, and Disabled 
program was replaced by a completely federal-funded Supplemental Se-
curity Income program. Pub. L. 92-603, Title III, § 301, 86 Stat. 1465. 
Petitioner argues that the notice relief is impermissible because if retro-
active benefits ultimately are awarded to the plaintiff class members, 
there is little likelihood that the Federal Government will reimburse the 
State for assistance payments made relating to a now defunct program. 
Thus, Illinois would have to bear the total cost of such retroactive 
payments. This fact may well be relevant to the state agency’s or court’s 
determination of whether to award retroactive benefits. But since the 
notice relief does not constitute a money judgment, it is not at all relevant 
to the question of the propriety of the notice fashioned by the Court of 
Appeals.

Petitioner also states that even if the Department of Public Aid deter-
mines to grant retroactive relief, it may not request the Comptroller to 
draw, or the Treasurer to make payments from, funds appropriated for a 
current fiscal year for an outstanding obligation incurred during a prior 
fiscal year without the express authorization from the legislature. See 
Reply Brief for Petitioner 5. Thus, as a result of the lapse of Public 
Aid appropriations for fiscal years 1968, 1969, 1970, and 1971, petitioner 
claims that members of the plaintiff class would be required to resort to 
filing claims against the State in the Illinois Court of Claims. These facts 
may influence a plaintiff class member in deciding whether to pursue 
existing state remedies or the legislature in determining whether to give 
its approval to a payment of retroactive benefits, but they do not affect
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The notice approved by the Court of Appeals, unlike that 
ordered by the District Court, is more properly viewed as 
ancillary to the prospective relief already ordered by the court. 
See Milliken v. Bradley, 433 U. S., at 290. The notice in effect 
simply informs class members that their federal suit is at an 
end, that the federal court can provide them with no further 
relief, and that there are existing state administrative proce-
dures which they may wish to pursue. Petitioner raises no 
objection to the expense of preparing or sending it. The class 
members are “given no more . . . than what they would have 
gathered by sitting in the courtroom.” Jordan n . Trainor, 563 
F. 2d, at 877-878. The judgment of the Court of Appeals is 
therefore

Affirmed.

Mr . Justice  Brennan , with whom Mr . Justi ce  Marsh all  
joins as to Parts I, II, and III, concurring in the judgment.

For the reasons set forth in my dissent in Edelman v. 
Jordan, 415 U. S. 651, 687 (1974), I concur in the judgment 
of the Court.1

our conclusion that the notice relief awarded here is permissible under the 
Eleventh Amendment.

1 In Edelman v. Jordan, 415 U. S., at 687-688, I stated:
“This suit is brought by Illinois citizens against Illinois officials. In that 

circumstance, Illinois may not invoke the Eleventh Amendment, since that 
Amendment bars only federal court suits against States by citizens of other 
States. Rather, the question is whether Illinois may avail itself of the non-
constitutional but ancient doctrine of sovereign immunity as a bar to respond-
ent’s claim for retroactive AABD payments. In my view Illinois may not 
assert sovereign immunity for the reason I expressed in dissent in Em-
ployees v. Missouri Public Health Dept., 411 U. S. 279, 298 (1973): the 
States surrendered that immunity in Hamilton’s words, ‘in the plan of the 
Convention,’ that formed the Union, at least insofar as the States granted 
Congress specifically enumerated powers. See id., at 319 n. 7; Parden v. 
Terminal R. Co., 377 U. S. 184 (1964). Congressional authority to enact 
the Social Security Act, of which AABD is a part, former 42 U. S. C. 
§§ 1381-1385 (now replaced by similar provisions in 42 U. S. C. §§ 801-804
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I
It is deeply disturbing, however, that the Court should 

engage in today’s gratuitous departure from customary judi-
cial practice and reach out to decide an issue unnecessary to 
its holding. The Court today correctly rules that the explan-
atory notice approved by the Court of Appeals below is 
“properly viewed as ancillary to . . . prospective relief.” 
Ante, at 349. This is sufficient to sustain the Court’s holding 
that such notice is not barred by the Eleventh Amendment. 
But the Court goes on to conclude, in what is patently dicta, 
that a State is not a “person” for purposes of 42 U. S. C. 
§ 1983, Rev. Stat. § 1979.2

This conclusion is significant because, only three Terms ago, 
Fitzpatrick v. Bitzer, 427 U. S. 445 (1976), held that “Con-
gress may, in determining what is ‘appropriate legislation’ for 
the purpose of enforcing the provisions of the Fourteenth 
Amendment, provide for private suits against States or state 
officials which are constitutionally impermissible in other 
contexts.” Id., at 456. If a State were a “person” for pur-
poses of § 1983, therefore, its immunity under the Eleventh

(1970 ed., Supp. II), is to be found in Art. I, §8, cl. 1, one of the 
enumerated powers granted Congress by the States in the Constitution. 
I remain of the opinion that ‘because of its surrender, no immunity exists 
that can be the subject of a congressional declaration or a voluntary 
waiver,’ 411 U. S., at 300, and thus have no occasion to inquire whether 
or not Congress authorized an action for AABD retroactive benefits, or 
whether or not Illinois voluntarily waived the immunity by its continued 
participation in the program against the background of precedents which 
sustained judgments ordering retroactive payments.”

2 Section 1983 states:
“Every person who, under color of any statute, ordinance, regulation, cus-

tom, or usage, of any State or Territory, subjects, or causes to be subjected, 
any citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceeding for redress.”



QUERN v. JORDAN 351

332 Brenn an , J., concurring in judgment

Amendment would be abrogated by the statute.3 Edelman n . 
Jordan, supra, had held that § 1983 did not override state im-
munity, for the reason, as the Court later stated in Fitzpatrick, 
that “[t]he Civil Rights Act of 1871, 42 U. S. C. § 1983, had 
been held in Monroe v. Pape, 365 U. S. 167, 187-191 (1961), 
to exclude cities and other municipal corporations from its 
ambit; that being the case, it could not have been intended 
to include States as parties defendant.” 427 U. S., at 452.4 
The premise of this reasoning was undercut last Term, how-
ever, when Monell n . New York City Dept, of Social Services, 
436 U. S. 658 (1978), upon re-examination of the legislative 
history of § 1983, held that a municipality was indeed a “per-
son” for purposes of that statute.5 As I stated in my concur-
rence in Hutto v. Finney, 437 U. S. 678, 703 (1978), Monell 
made it “surely at least an open question whether § 1983 prop-
erly construed does not make the States liable for relief of all 
kinds, notwithstanding the Eleventh Amendment.”

The Court’s dicta today would close that open question on 
the basis of Alabama v. Pugh, 438 U. S. 781 (1978). In that 
case the State of Alabama had been named as a party defend-
ant in a suit alleging unconstitutional conditions of confine-

3 There is no question but that § 1983 was enacted by Congress under 
§ 5 of the Fourteenth Amendment. Section 1983 was originally the first 
section of an Act entitled “An Act to enforce the Provisions of the Four-
teenth Amendment to the Constitution of the United States . . . .” 17 
Stat. 13.

4 This reasoning had been employed by several lower courts which had 
considered this question. See, e. g., United States ex rel. Gittlemacker v. 
County of Philadelphia, 413 F. 2d 84, 86 n. 2 (CA3 1969) (“In view of 
the Supreme Court’s holding in Monroe v. Pape . . . that a municipal cor-
poration is not a ‘person’ subject to suit within the meaning of the Civil 
Rights Act, the conclusion that states are not persons within the meaning 
of the Act is inescapable”); Williford v. California, 352 F. 2d 474, 476 
(CA9 1965).

5 For a discussion of the implications of Monell for this question, see 
Aldridge v. Turlington, Civ. Act. No. TCA-78-830 (ND Fla., Nov. 17, 
1978).
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ment. The question presented was “[w]hether the mandatory 
injunction issued against the State of Alabama and the 
Alabama Board of Corrections violates the State’s Eleventh 
Amendment immunity or exceeds the jurisdiction granted 
federal courts by 42 U. S. C. § 1983.” Id., at 782-783, n. 2. 
The Court held that the State should not have been named as 
a party defendant.

Pugh, however, does not stand for the proposition that a 
State is not a “person” for purposes of § 1983. Not only does 
the Court’s opinion in that case fail even to mention § 1983, 
it frames the issue addressed as whether Alabama had “con-
sented to the filing of such a suit.” 438 U. S., at 782. Since 
Alabama’s consent would have been irrelevant if Congress had 
intended States to be encompassed within the reach of § 1983, 
the Court apparently decided the first half of the question pre-
sented—“[w]hether the mandatory injunction issued against 
the State of Alabama . . . violates the State’s Eleventh 
Amendment immunity”—without considering or deciding the 
second half—whether the mandatory injunction “exceeds the 
jurisdiction granted federal courts by 42 U. S. C. § 1983.”6

This parsing of Pugh is strengthened by a consideration of 
the circumstances surrounding that decision. Pugh, a short 
per curiam, was issued on the last day of the Term without 
the assistance of briefs on the merits or argument. Alabama’s 
petition for certiorari and respondents’ brief in opposition 
were filed on February 6, 1978, and April 6, 1978, respectively, 
months before Monell was announced. They were thus nec-
essarily without the benefit of MoneWs major re-evaluation of 

6 This is what I take to be the significance of the observation of my 
Brother Stev ens  in Pugh:

“Surely the Court does not intend to resolve summarily the issue debated 
by my Brothers in their separate opinions in Hutto v. Finney, 437 U. S. 
678, 700 (Bren nan , J., concurring), and 708-709, n. 6 (Powel l , J., con-
curring in part and dissenting in part).” 438 U. S., at 783 n. * (1978) 
(Ste ve ns , J., dissenting). Cf. The Supreme Court, 1977 Term, 92 Harv. 
L. Rev. 57, 325-326 (1978).
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the legislative history of § 1983.7 Respondents did not even 
raise the possibility that Alabama might be a “person” for 
purposes of § 1983.8 Since the issue is not, as the Court now 

7 Indeed, the entire discussion of the issue in the petition for certiorari 
is as follows:

“The grant of an injunction against the State and the Board of Cor-
rections in an action based upon 42 U. S. C. § 1983 is in direct conflict 
with decisions of other courts of appeal which hold that neither a State 
nor a State agency is a ‘person’ within the meaning of the statute and 
amenable to suit under it. Meredith n . Arizona, 523 F. 2d 481 (9th Cir. 
1975); Curtis n . Everette, 489 F. 2d 516 (3rd Cir. 1973). The decisions 
below conflict, at least in principle, with this Court’s holding in City of 
Kenosha n . Bruno, 412 U. S. 507 (1973), that municipalities are not ‘per-
sons’ under 42 U. S. C. § 1983.” Pet. for Cert, in Alabama v. Pugh, 0. T. 
1977, No. 77-1107, pp. 11-12.

8 The discussion of the issue by the respondents in Pugh was 
unilluminating:

“Supreme Court Rule 19 (1) states that certiorari will only be ‘granted 
where there are special and important reasons therefor.’ The second issue 
raised by the Petitioners challenges the injunction against the State of 
Alabama and the Alabama Board of Corrections alleging: (1) each is 
immune from suit under the Eleventh Amendment; (2) neither is a ‘per-
son’ subject to 42 U. S. C. 1983 jurisdiction; and (3) Edelman v. Jordan, 
415 U. S. 651 (1974) and Ex Parte Young, 209 U. S. 123 (1908) bar judg-
ments against the State for prospective costs of compliance with an order. 
Under the facts of these cases, the questions presented are not only unim-
portant but are essentially irrelevant.

“First, additional defendants enjoined include all members of the Ala-
bama Board of Corrections and numerous other prison officials who would 
clearly remain bound by the injunction issued, Scheuer v. Rhodes, 416 
U. S. 232 (1974); Edelman n . Jordan, 415 U. S. 651 (1974) and have the 
authority in their official capacity to carry out the court’s orders. Second, 
the State of Alabama and the Board of Corrections were only named 
defendants in the Pugh case and not the James ease. Therefore, any 
action taken on this issue in Pugh would not affect the same relief granted 
in James. Third, this issue was never thought important enough by coun-
sel for the petitioners to raise, brief or argue in the trial court. Fourth, 
the Court of Appeals did not see fit to speak to this issue at all. Fifth, 
whether the State of Alabama and/or the Board of Corrections are 
enjoined in addition to the members of the Board of Corrections has abso-
lutely no practical effect on what has happened or will happen under the
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phrases it, whether the Members of this Court were then aware 
of Monell, ante, at 340 n. 9, but rather whether they had be-
fore them briefs and arguments detailing the implications of 
Monell for the question of whether a State is a “person” for 
purposes of § 1983, it is not anomalous that the Court’s 
opinion in Pugh failed to address or consider this issue.

The Court’s reliance on Pugh is particularly significant 
because the question whether a State is a “person” for pur-
poses of § 1983 is neither briefed nor argued by the parties in 
the instant case. Indeed, petitioner states flatly that “the 
en banc decision of the Seventh Circuit does not rest upon a 
conclusion that the term ‘person’ for purposes of § 1983 in-
cludes sovereign states, as opposed to state officials, within its 
ambit. That issue is not the issue before this Court on Peti-
tioner’s Writ for Certiorari.” Reply Brief for Petitioner 14. 
Respondent concurs, stating that “it is unnecessary in this 
case to confront directly the far-reaching question of whether 
Congress intended in § 1983 to provide for relief directly 
against States, as it did against municipalities.” Brief for 
Respondent 55 n. 37.

Thus, the Court today decides a question of major signifi-
cance without ever having had the assistance of a considered 
presentation of the issue, either in briefs or in arguments. 
The result is pure judicial fiat.

II
This fiat is particularly disturbing because it is most likely 

incorrect. Section 1983 was originally enacted as § 1 of the 
Civil Rights Act of 1871. The Act was enacted for the 
purpose of enforcing the provisions of the Fourteenth Amend-
ment.9 That Amendment exemplifies the “vast transforma-
tion” worked on the structure of federalism in this Nation by 
the Civil War. Mitchum v. Foster, 407 U. S. 225, 242 (1972).

court’s order.” Brief in Opposition in Alabama v. Pugh, 0. T. 1977, No. 
77-1107, pp. 9-10.

9 See n. 3, supra.
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The prohibitions of that Amendment “are directed to the 
States .... They have reference to actions of the political 
body denominated a State, by whatever instruments or in 
whatever modes that action may be taken.” Ex parte Vir-
ginia, 100 U. S. 339, 346-347 (1880).10 The fifth section of 
the Amendment provides Congress with the power to enforce 
these prohibitions “by appropriate legislation.” “Congress, 
by virtue of the fifth section . . . , may enforce the prohibi-
tions whenever they are disregarded by either the Legislative, 
the Executive, or the Judicial Department of the State. The 
mode of enforcement is left to its discretion.” Virginia v. 
Rives, 100 U. S. 313, 318 (1880).

The prohibitions of the Fourteenth Amendment and Con-
gress’ power of enforcement are thus directed at the States 
themselves, not merely at state officers. It is logical to 
assume, therefore, that § 1983, in effectuating the provisions 
of the Amendment by “interpos[ing] the federal courts 
between the States and the people, as guardians of the people’s 
federal rights,” Mitchum v. Foster, supra, at 242, is also 
addressed to the States themselves. Certainly Congress made 
this intent plain enough on the face of the statute.

Section 1 of the Civil Rights Act of 1871 created a federal 
cause of action against “any person” who, “under color of any 
law, statute, ordinance, regulation, custom, or usage of any 
State,” deprived another of “any rights, privileges, or immuni-
ties secured by the Constitution of the United States.” On 

10 “We have said the prohibitions of the Fourteenth Amendment are 
addressed to the States. They are, 'No State shall make or enforce a law 
which shall abridge the privileges or immunities of citizens of the United 
States, . . . nor deny to any person within its jurisdiction the equal protec-
tion of the laws.’ ” 100 U. S., at 346.
“It is these which Congress is empowered to enforce, and to enforce 
against State action, however put forth, whether that action be executive, 
legislative, or judicial. Such enforcement is no invasion of State sover-
eignty. No law can be, which the people of the States have, by the Con-
stitution of the United States, empowered Congress to enact.” Ibid.
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February 25, 1871, less than two months before the enactment 
of the Civil Rights Act, Congress provided that “in allots 
hereafter passed . . . the word ‘person’ may extend and be 
applied to bodies politic and corporate . . . unless the context 
shows that such words were intended to be used in a more 
limited sense.”11 § 2, 16 Stat. 431. Monell, held that 
“[s]ince there is nothing in the ‘context’ of the Civil Rights 
Act calling for a restricted interpretation of the word ‘person,’ 
the language of that section should prima facie be construed 
to include ‘bodies politic’ among the entities that could be 
sued.” 436 U. S., at 689-690, n. 53. Even the Court’s opin-
ion today does not dispute the fact that in 1871 the phrase 
“bodies politic and corporate” would certainly have referred 
to the States.12 See Heim v. McCall, 239 U. S. 175, 188 
(1915); McPherson v. Blacker, 146 U. S. 1, 24 (1892); Poin-

11 Monell n . New York City Dept, of Social Services, 436 U. S. 
658 (1978), held that the word “may” in the Act was to be interpreted 
as the equivalent of “shall”: “Such a mandatory use of the extended 
meanings of the words defined by the Act is . . . required for it to perform 
its intended function—to be a guide to ‘rules of construction’ of Acts of 
Congress. See [Cong. Globe, 41st Cong., 3d Sess., 775 (1871)] (remarks 
of Sen. Trumbull).” Id., at 689 n. 53.

12 The phrase would also have referred to the United States. As Mr. 
Chief Justice Marshall stated: “The United States is a government, and, 
consequently, a body politic and corporate ....” United States v. Maurice, 
2 Brock. 96, 109 (CC Va. 1823). See Van Brocklin v. Tennessee, 117 
U. S. 151, 154 (1886); Dugan v. United States, 3 Wheat. 172, 178 (1818) 
(argument of Attorney General William Wirt).

In construing the meaning of the term “person” in a Texas law creating 
a statute of limitations for suits to recover real estate “as against any 
person in peaceable and adverse possession thereof,” this Court stated:

“Of course, the United States were not bound by the laws of the State, 
yet the word ‘person’ in the statute would include them as a body, politic 
and corporate. Sayles, Art. 3140; Martin v. State, 24 Texas, 61, 68.” 
Stanley n . Schwalby, 147 U. S. 508, 514, 517 (1893).
See United States v. Shirey, 359 U. S. 255, 257 n. 2 (1959); Ohio n . 
Helvering, 292 U. S. 360, 370 (1934); cf. Pfizer Inc. n . India, 434 U. S. 
308, 315-316, n. 15 (1978).
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dexter v. Greenhow, 114 U. S. 270, 288 (1885); Cotton v. 
United States, 11 How. 229, 231 (1851); Chisholm v. Georgia, 
2 Dall. 419, 447 (Iredell, J.), 468 (Cushing, J.) (1793); Utah 
State Building Comm’n v. Great American Indemnity Co., 105 
Utah 11, 16, 140 P. 2d 763, 766 (1943); Board of Comm’rs of 
Hamilton County v. Noyes, 3 Am. L. Rec. 745, 748 (Super. 
Ct. Cincinnati 1874); 1 J. Wilson, Works 305 (1804); cf. 
Keith v. Clark, 97 U. S. 454, 460-461 (1878); Munn v. 
Illinois, 94 U. S. 113, 124 (1877); Georgia n . Stanton, 6 Wall. 
50, 76-77 (1868); Butler v. Pennsylvania, 10 How. 402, 416- 
417 (1851); Penhallow v. Doane’s Administrators, 3 Dall. 54, 
92-93 (1795) (Iredell, J.); Mass. Const., Preamble. Indeed, 
during the very debates surrounding the enactment of the 
Civil Rights Act, States were referred to as bodies politic and 
corporate. See, e. g., Cong. Globe, 42d Cong., 1st Sess., 661- 
662 (1871) (hereinafter Globe) (Sen. Vickers) (“What is a 
State? Is it not a body politic and corporate?”); cf. id., at 
696 (Sen. Edmunds). Thus the expressed intent of Congress, 
manifested virtually simultaneously with the enactment of 
the Civil Rights Act of 1871, was that the States themselves, 
as bodies corporate and politic, should be embraced by the 
term “person” in § 1 of that Act.

The legislative history of the Civil Rights Act of 1871 
reinforces this conclusion. The Act was originally reported 
to the House as H. R. 320 by Representative Shellabarger. 
At that time Representative Shellabarger stated that the bill 
was meant to be remedial “in aid of the preservation of 
human liberty and human rights,” and thus to be “liberally 
and beneficently construed.”13 Globe App, 68. The bill 

13 Monell, supra, stated that “there can be no doubt that § 1 of the Civil 
Rights Act was intended ... to be broadly construed . . . .” 436 U. 8., at 
700. See Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 
post, at 399-400, and n. 17. Senator Thurman of Ohio, who opposed the 
Act, stated with respect to § 1 that “there is no limitation whatsoever upon 
the terms that are employed, and they are as comprehensive as can be 
used.” Cong. Globe, 42d Cong., 1st Sess., App. 217 (1871) (hereinafter 
Globe App.) (emphasis added).
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was meant to give “[f]ull force and effect ... to section 
five” of the Fourteenth Amendment, Globe 322 (Rep. Stough-
ton),14 see id., at 800 (Rep. Perry); Monell, 436 U. S., at 685 
n. 45, and therefore, like the prohibitions of that Amendment, 
to be addressed against the States themselves.15 See, e. g., 

14 One of the reasons given by the Court in Hutto n . Finney, 437 U. S. 
678 (1978), for not requiring an “express statutory waiver of the State’s 
immunity,” ante, at 344 n. 16, before applying to the States the Civil 
Rights Attorney’s Fees Award Act of 1976, 42 U. S. C. § 1988, was that the 
Act had been “enacted to enforce the Fourteenth Amendment.” 437 U. S., 
at 698 n. 31.

15 It was common ground, at least after the Fourteenth Amendment, 
that Congress could “dea[l] with States and with citizens.” Globe 777 
(Sen. Frelinghuysen). See id., at 793 (Rep. Poland). Representative 
Willard of Vermont, for example, who voted for H. R. 320, opposed the 
Sherman amendment, which would have held a municipal corporation 
liable for damages to its inhabitants by private persons “ ‘riotously and 
tumultuously assembled,’ ” Monell, supra, at 664, on the grounds that the 
Fourteenth Amendment imposed liability directly on the States and not 
on such municipal corporations:

“I hold that this duty of protection, if it rests anywhere, rests on the State, 
and that if there is to be any liability visited upon anybody for a failure to 
perform that duty, such liability should be brought home to the State. 
Hence, in my judgment, this section would be liable to very much less 
objection, both in regard to its justice and its constitutionality, if it pro-
vided that if in any State the offenses named in this section were com-
mitted, suit might be brought against the State, judgment obtained, and 
payment of the judgment might be enforced upon the treasury of the 
State.” Globe 791.
See id., at 756-757 (Sen. Edmunds).

There was general agreement, however, that just as Congress could not 
impose affirmative obligations on municipalities, Monell, supra, at 681 
n. 40, so it could not “command a State officer to do any duty whatever, 
as such.” Globe 795 (Rep. Blair). See id., at 799 (Rep. Farnsworth); 
Collector v. Day, 11 Wall. 113 (1871); Kentucky v. Dennison, 24 How. 
66 (1861); Prigg v. Pennsylvania, 16 Pet. 539 (1842). Contrary to the 
suggestion of the Court, ante, at 341 n. 14, however, the Prigg-Dennison- 
Day line of cases, which stands for the principle that “the Federal Gov-
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Globe 481-482 (Rep. Wilson); 696 (Sen. Edmunds).16 It 
was, as Representative Kerr who opposed the bill instantly 
recognized, “against the rights of the States of this Union.”

eminent . . . has no power to impose on a State officer, as such, any 
duty whatever,” 24 How., at 107, no more “militate [s] against” the con-
clusion that States are “persons” for purposes of § 1983, than it militates 
against the conclusion that municipalities are such persons. Everyone 
agreed, after all, that state officers, as such, would be subject to liability 
for violations of § 1983. The doctrine of coordinate sovereignty, relied on 
in the Prigg-Dennison-Day line of cases, would not have distinguished be-
tween such liability and the liability of the State itself. See Monell, 436 
U. S„ at 682.

1€ A view of the reach of § 1 suggested by occasional remarks in the 
legislative history of H. R. 320 to the effect that “[t]he Government can 
act only upon individuals,” Globe App. 251 (Sen. Morton), was re-
jected last Term when Monell held that municipalities were “persons” for 
purposes of § 1983. It was a view colored by the belief that, since a 
“State always acts through instrumentalities,” Globe 334 (Rep. Hoar), 
State violations of the Fourteenth Amendment could most effectively be 
reached through imposing liability on the state officials through whom 
States acted. As Representative Burchard stated:

“In the enforcement of the observance of duties imposed directly upon 
the people by the Constitution, the General Government applies the law 
directly to persons and individual acts. It may punish individuals for 
interference with its prerogatives and infractions of the rights it is author-
ized to protect. For the neglect or refusal of a State to perform a consti-
tutional duty, the remedies and power of enforcement given to the General 
Government are few and restricted. It cannot perform the duty the 
Constitution enjoins upon the State. If a State fails to appoint presiden-
tial electors, or its Legislature to choose Senators, or its people to elect 
Representatives, Congress cannot act for them. Nor do prohibitions upon 
States authorize Congress to exercise the forbidden power. It may 
doubtless require State officers to discharge duties imposed upon them as 
such officers by the Constitution of the United States. A State office must 
be assumed with such limitations and burdens, such duties and obligations, 
as the Constitution of the United States attaches to it. The General 
Government cannot punish the State, but the officer who violates his offi-
cial constitutional duty can be punished under Federal law. What more 
appropriate legislation for enforcing a. constitutional prohibition upon a 
State than to compel State officers to observe it? Its violation by the
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Globe App. 46. Representative Shellabarger, in introducing 
the bill, made this explicit, stressing the need for “necessary 
affirmative legislation to enforce the personal rights which the

State can only be consummated through the officers by whom it acts.” 
Globe App. 314.
It is noteworthy that, even under this view, § 1983 would abrogate the 
Eleventh Amendment immunity of States to the extent necessary to pro-
vide full relief for any plaintiff suing a state officer. Cf. Globe 365-366 
(Rep. Arthur); 385 (Rep. Lewis); Globe App. 217 (Sen. Thurman). 
Thus, even if this limited approach had emerged out of concern for the 
Eleventh Amendment immunity of States, the distinction “between pro-
spective relief on one hand and retrospective relief on the other,” ante, at 
337, which was drawn by Edelman v. Jordan, 415 U. S. 651 (1974), would 
be eliminated by the congressional enactment of § 1983. This is not anom-
alous, however, since the 42d Congress would have had no way to antici-
pate Edelman’s distinction, and would much more probably have had in 
mind the decision of Mr. Chief Justice Marshall in Osborn v. Bank of 
United States, 9 Wheat. 738 (1824), which held:
“It may, we think, be laid down as a rule which admits of no exception, 
that, in all cases where jurisdiction depends on the party, it is the party 
named in the record. Consequently, the 11th amendment, which restrains 
the jurisdiction granted by the constitution over suits against States, is, 
of necessity, limited to those suits in which a State is a party on the 
record. The amendment has its full effect, if the constitution be construed 
as it would have been construed, had the jurisdiction of the Court never 
been extended to suits brought against a State, by the citizens of another 
State, or by aliens.

“The State not being a party on the record, and the Court having 
jurisdiction over those who are parties on the record, the true question 
is, not one of jurisdiction, but whether, in the exercise of its jurisdiction, 
the Court ought to make a decree against the defendants; whether they 
are to be considered as having a real interest, or as being only nominal 
parties.” Id., at 857-858.
Four years later the Court, again per Mr. Chief Justice Marshall, stated 
that a suit against the office, as opposed to the person, of the Governor of a 
State had the effect of making the State a party of record, Governor of 
Georgia v. Madrazo, 1 Pet. 110 (1828), but the essential principle re-
mained unaltered, as evidenced by Davis v. Gray, 16 Wall. 203 (1873), 
a case decided two years after the Civil Rights Act of 1871:

“In deciding who are parties to the suit the court will not look beyond 
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Constitution guaranties, as between persons in the State and 
the State itself.” Id., at 70. See, e. g., id., at 80 (Rep. 
Perry); Globe 375 (Rep. Lowe); 481-482 (Rep. Wilson); 568 
(Sen. Edmunds). Representative Bingham elaborated the 
point:

“The powers of the States have been limited and the 
powers of Congress extended by the last three amend-
ments of the Constitution. These last amendments— 
thirteen, fourteen, and fifteen—do, in my judgment, vest 
in Congress a power to protect the rights of citizens 
against States, and individuals in States, never before 
granted.

“Why not in advance provide against the denial of rights 
by States, whether the denial be acts of omission or com-
mission, as well as against the unlawful acts of combina-
tions and conspiracies against the rights of the people?

“The States never had the right, though they had the 
power, to inflict wrongs upon free citizens by a denial of

the record. Making a State officer a party does not make the State a 
party, although her law may have prompted his action, and the State may 
stand behind him as the real party in interest. A State can be made a 
party only by shaping the bill expressly with that view, as where individ-
uals or corporations are intended to be put in that relation to the case.” 
Id., at 220.

For the legislators of the 42d Congress, therefore, an action under § 1983 
directed at state officers, regardless of the effect of the suit on the State 
itself, would preserve the Eleventh Amendment immunity of States, so 
long as States themselves were not named parties. To the extent subse-
quent decisions of this Court have introduced an Eleventh Amendment bar 
to such suits when “the action is in essence one for the recovery of money 
from the state,” Ford Motor Co. n . Department of Treasury, 323 U. S. 
459, 464 (1945), this bar would be eliminated by the congressional enact-
ment of § 1983. Since in the instant case neither the State of Illinois nor 
the office of the Governor of Illinois are parties “on the record,” even a 
limited reading of the reach of § 1983 should therefore hold the Eleventh 
Amendment inapplicable.
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the full protection of the laws; because all State officials 
are by the Constitution required to be bound by oath or 
affirmation to support the Constitution. As I have al-
ready said, the States did deny to citizens the equal 
protection of the laws, they did deny the rights of citizens 
under the Constitution, and except to the extent of the 
express limitations upon the States, as I have shown, the 
citizen had no remedy. . . . They took property without 
compensation, and he had no remedy. They restricted 
the freedom of the press, and he had no remedy. They 
restricted the freedom of speech, and he had no remedy. 
They restricted the rights of conscience, and he had no 
remedy. They bought and sold men who had no remedy. 
Who dare say, now that the Constitution has been 
amended, that the nation cannot by law provide against 
all such abuses and denials of right as these in States and 
by States, or combination of persons?” Globe App. 83, 
85 (emphasis added).17

H. R. 320 was necessary, as Senator Edmunds stated, to 
protect citizens “in the rights that the Constitution gave 

17 Section 1 of H. R. 320 was modeled after § 2 of the Civil Rights Act of 
1866, 14 Stat. 27, which imposed criminal penalties on “any person” who, 
“under color of any law, statute, ordinance, regulation, or custom,” deprived 
“any inhabitant of any State or Territory” of “any right secured ... by 
this act.” As Representative Shellabarger stated: “That section [§ 2] pro-
vides a criminal proceeding in identically the same case as this one [§ 1] 
provides a civil remedy . . . .” Globe App. 68. Representative Bingham 
noted the limited application of the remedy provided by § 2:
“It is clear that if Congress do so provide by penal laws for the protec-
tion of these rights [guaranteed by the Fourteenth Amendment], those 
violating them must answer for the crime, and not the States. The United 
States punishes men, not States, for a violation of its law.” Globe App. 
85-86.
Representative Bingham was thus able to distinguish, as apparently the 
Court is not, ante, at 341 n. 11, between the reach of the word “person” 
in § 2 of the Civil Rights Act of 1866, and its reach in § 1 of the Civil 
Rights Act of 1871.
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them . . . against any assault by any State or under any 
State or through the neglect of any State . . . Globe 697, 
and by a “State,” Edmunds meant “a corporation ... an 
organized thing . . . manifested, represented entirely, and 
fully in respect to every one of its functions, by that depart-
ment of its government on which the execution of those 
functions is respectively devolved.” Id., at 696. See id., at 
607-608 (Sen. Pool).

It was common ground, therefore, that, as Representative 
Wilson argued, the prohibitions of the Fourteenth Amendment 
were directed against the State, meaning “the government of 
the State . . . the legislative, the judicial, and the executive”; 
that the fifth section of the Amendment had given Congress 
the power to enforce it by “appropriate legislation,” meaning 
“legislation adequate to meet the difficulties to be encoun-
tered, to suppress the wrongs existing, to furnish remedies and 
inflict penalties adequate to the suppression of all infractions 
of the rights of the citizens”; and that H. R. 320 was such 
legislation. Globe 481-483. Those who opposed the bill 
were fully aware of the major implications of such a statute. 
Representative Blair, for example, rested his opposition on 
the fact that the bill, including § 1, was aimed at the States 
in their “corporate and legislative capacity”:

“The inhibitions in the [Thirteenth, Fourteenth, and 
Fifteenth] amendments against the United States and 
the States are against them in their corporate and legisla-
tive capacities, for the thing or acts prohibited can alone 
be performed by them in their corporate or legislative 
capacities.

“As the States have the power to violate them and not 
individuals, we must presume that the legislation pro-
vided for is against the States in their corporate and 
legislative capacity or character and those acting under 
their laws, and not against the individuals, as such, of the 
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States. I am sustained in this view of the case by the 
tenth section of the first article of the Constitution of the 
United States. In it are a number of inhibitions against 
the States, which it is evident are against them in their 
corporate and legislative capacity; and to which I re-
spectfully call the attention of the gentlemen who favor 
this bill.” Globe App. 208.18

See id., at 209. This conclusion produced an anguished out-
cry from those committed to unrevised notions of state sov-
ereignty. Representative Arthur, for example, complained 
that § 1

“reaches out and draws within the despotic circle of 
central power all the domestic, internal, and local institu-
tions and offices of the States, and then asserts over them 
an arbitrary and paramount control as of the rights, 
privileges, and immunities secured and protected, in a 
peculiar sense, by the United States in the citizens thereof. 
Having done this, having swallowed up the States and 
their institutions, tribunals, and functions, it leaves them 
the shadow of what they once were.” Globe 365.

The answer to such arguments was, of course, that the Civil 
War had irrevocably and profoundly altered the balance of 
power between Federal and State Governments:

“If any one thinks it is going too far to give the United 
States this national supervisory power to protect the 
fundamental rights of citizens of the United States, I do 
not agree with him. It is not wise to permit our devo-
tion to the reserved rights of the States to be carried 
so far as to deprive the citizen of his privileges and 
immunities.

“We must remember that it was State rights, perverted 
I admit from their true significance, that arrayed them-

18 Representative Blair reached this conclusion after reasoning that if 
the bill were interpreted as applicable only to individuals, it would not be 
able to fulfill the purposes of the Reconstruction Amendments.
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selves against the nation and threatened its existence. 
We must remember that it was for the very purpose of 
placing in the General Government a check upon this 
arrogance of some of the States that the fourteenth 
amendment was adopted by the people. We must re-
member that, if the legislation we propose does trench 
upon what have been, before the fourteenth amendment, 
considered the rights of the States, it is in behalf and for 
the protection of immunities and privileges clearly given 
by the Constitution; and that Federal laws and Federal 
rights must be protected whether domestic laws or their 
administration are interfered with or not, because the 
Constitution and the laws made in pursuance thereof are 
the supreme law of the land. We are not making a 
constitution, we are enacting a law, and its virtue can be 
tested without peril by the experiment.” Id., at 502 
(Sen. Frelinghuysen).

In the reconstructed union, national rights would be guar-
anteed federal protection even from the States themselves.

Ill
The plain words of § 1983, its legislative history and his-

torical context, all evidence that Congress intended States to 
be embraced within its remedial cause of action. The Court 
today pronounces its conclusion in dicta by avoiding such 
evidence. It chooses to hear, in the eloquent and pointed 
legislative history of § 1983, only “silence.” Such silence is 
in fact deafening to those who have ears to listen. But with-
out reason to reach the question, without briefs, without argu-
ment, relying on a precedent that was equally ill-informed 
and in any event not controlling, the Court resolutely opines 
that a State is not a “person” for purposes of § 1983. The 
42d Congress, of course, can no longer pronounce its meaning 
with unavoidable clarity. Fitzpatrick, however, cedes to the 



366 OCTOBER TERM, 1978

Marsha ll , J., concurring in judgment 440U.S.

present Congress the power to rectify this erroneous misin-
terpretation. It need only make its intention plain.

Mr . Justice  Marshall , concurring in the judgment.
I concur in the judgment of the Court, for the reasons 

expressed in my dissenting opinion in Edelman v. Jordan, 415 
U. S. 651, 688 (1974), and my concurring opinion in Em-
ployees v. Missouri Public Health Dept., 411 U. S. 279, 287 
(1973). Moreover, I agree that an affirmance here follows 
logically from the Court’s decision in Edelman, because the 
explanatory notice approved by the Court of Appeals clearly 
is ancillary to prospective relief. But given that basis for 
deciding the present case, it is entirely unnecessary for the 
Court to address the question whether a State is a “person” 
within the meaning of § 1983. Accordingly, I join Parts I, II, 
and III of my Brother Brennan ’s  opinion.
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Petitioner, an indigent, was convicted of shoplifting and was fined $50 
after a bench trial in an Illinois state court. The applicable Illinois 
statute set the maximum penalty for such an offense at a $500 fine, one 
year in jail, or both. Petitioner’s conviction was ultimately affirmed by 
the Illinois Supreme Court, over the petitioner’s contention that a line 
of cases culminating in Argersinger v. Hamlin, 4Q7 U. S.25, requires state 
provision of counsel whenever imprisonment is an authorized penalty. 
Held: The Sixth and Fourteenth Amendments require that no indigent 
criminal defendant be sentenced to a term of imprisonment unless the 
State has afforded him the right to assistance of appointed counsel 
in his defense, but do not require a state trial court to appoint counsel 
for a criminal defendant, such as petitioner, who is charged with a 
statutory offense for which imprisonment upon conviction is authorized 
but not imposed. Pp. 369-374.

(a) Argersinger v. Hamlin, supra, limits the constitutional right to 
appointed counsel in state criminal proceedings to a case that actually 
leads to imprisonment. P. 373.

(b) Even were the matter res nova, Argersinger^ central premise— 
that actual imprisonment is a penalty different in kind from fines or the 
mere threat of imprisonment—is eminently sound and warrants adoption 
of actual imprisonment as the line defining the constitutional right to 
appointment of counsel. P. 373.

68 III. 2d 269, 369 N. E. 2d 881, affirmed.

Rehnquis t , J., delivered the opinion of the Court, in which Burger , 
C. J., and Stew art , Whit e , and Powel l , JJ., joined. Powel l , J., filed a 
concurring opinion, post, p. 374. Bre nnan , J., filed a dissenting opinion, 
in which Marsha ll  and Ste ve ns , JJ., joined, post, p. 375. Black mun , 
J., filed a dissenting opinion, post, p. 389.

John S. Elson argued the cause and filed briefs for petitioner.
Gerri Papushkewych, Assistant Attorney General of Illinois, 

argued the cause for respondent. With her on the brief were
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William J. Scott, Attorney General, and Donald B. Mackay 
and Melbourne A. Noel, Jr., Assistant Attorneys General.*

Mr . Justice  Rehnqu ist  delivered the opinion of the Court.
We granted certiorari in this case to resolve a conflict 

among state and lower federal courts regarding the proper 
application of our decision in Argersinger n . Hamlin, 407 U. S. 
25 (1972).1 436 U. S. 925. Petitioner Scott was convicted of 
theft and fined $50 after a bench trial in the Circuit Court of 
Cook County, Ill. His conviction was affirmed by the state 
intermediate appellate court and then by the Supreme Court 
of Illinois, over Scott’s contention that the Sixth and Four-
teenth Amendments to the United States Constitution re-
quired that Illinois provide trial counsel to him at its expense.

Petitioner Scott was convicted of shoplifting merchandise 
valued at less than $150. The applicable Illinois statute set 
the maximum penalty for such an offense at a $500 fine or one 
year in jail, or both.2 The petitioner argues that a line of 
this Court’s cases culminating in Argersinger v. Hamlin, supra, 
requires state provision of counsel whenever imprisonment is 
an authorized penalty.

*Howard B. Eisenberg filed a brief for the National Legal Aid and 
Defender Assn, as amicus curiae urging reversal.

1 Compare, e. g., Potts v. Estelle, 529 F. 2d 450 (CA5 1976); State ex rel. 
Winnie v. Harris, 75 Wis. 2d 547, 249 N. W. 2d 791 (1977), with Sweeten 
n . Sneddon, 463 F. 2d 713 (CAIO 1972); Rollins v. State, 299 So. 2d 586 
(Fla.), cert, denied, 419 U. S. 1009 (1974).

2 Ill. Rev. Stat., ch. 38, § 16-1 (1969). The penalty provision of the 
statute, at the time in question, provided in relevant part:

“A person first convicted of theft of property not from the person and 
not exceeding $150 in value shall be fined not to exceed $500 or imprisoned 
in a penal institution other than the penitentiary not to exceed one year, 
or both. A person convicted of such theft a second or subsequent time, or 
after a prior conviction of any type of theft, shall be imprisoned in the 
penitentiary from one to 5 years. . . .”
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The Supreme Court of Illinois rejected this contention, 
quoting the following language from Argersinger:

“We hold, therefore, that absent a knowing and intelli-
gent waiver, no person may be imprisoned for any 
offense, whether classified as petty, misdemeanor, or 
felony, unless he was represented by counsel at his 
trial.” 407 U. S., at 37.

“Under the rule we announce today, every judge will 
know when the trial of a misdemeanor starts that no 
imprisonment may be imposed, even though local law 
permits it, unless the accused is represented by counsel. 
He will have a measure of the seriousness and gravity of 
the offense and therefore know when to name a lawyer 
to represent the accused before the trial starts.” Id., 
at 40.

The Supreme Court of Illinois went on to state that it was 
“not inclined to extend Argersinger” to the case where a 
defendant is charged with a statutory offense for which 
imprisonment upon conviction is authorized but not actually 
imposed upon the defendant. 68 Ill. 2d 269, 272, 369 N. E. 
2d 881, 882 (1977). We agree with the Supreme Court of 
Illinois that the Federal Constitution does not require a state 
trial court to appoint counsel for a criminal defendant such as 
petitioner, and we therefore affirm its judgment.

In his petition for certiorari, petitioner referred to the issue 
in this case as “the question left open in Argersinger v. Ham-
lin, 407 U. S. 25 (1972).” Pet. for Cert. 5. Whether this 
question was indeed “left open” in Argersinger depends upon 
whether one considers that opinion to be a point in a moving 
line or a holding that the States are required to go only so far 
in furnishing counsel to indigent defendants. The Supreme 
Court of Illinois, in quoting the above language from Arger-
singer, clearly viewed the latter as Argersinger^ holding.
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Additional support for this proposition may be derived from 
the concluding paragraph of the opinion in that case:

“The run of misdemeanors will not be affected by to-
day’s ruling. But in those that end up in the actual dep-
rivation of a person’s liberty, the accused will receive the 
benefit of ‘the guiding hand of counsel’ so necessary where 
one’s liberty is in jeopardy.” 407 U. S., at 40.

Petitioner, on the other hand, refers to language in the 
Court’s opinion, responding to the opinion of Mr . Justi ce  
Powell , which states that the Court “need not consider the 
requirements of the Sixth Amendment as regards the right to 
counsel where loss of liberty is not involved . . . for here peti-
tioner was in fact sentenced to jail.” Id., at 37.

There is considerable doubt that the Sixth Amendment 
itself, as originally drafted by the Framers of the Bill of 
Rights, contemplated any guarantee other than the right of 
an accused in a criminal prosecution in a federal court to 
employ a lawyer to assist in his defense. W. Beaney, The 
Right to Counsel in American Courts 27-30 (1955). In 
Powell v. Alabama, 287 U. S. 45 (1932), the Court held that 
Alabama was obligated to appoint counsel for the Scottsboro 
defendants, phrasing the inquiry as “whether the defendants 
were in substance denied the right of counsel, and if so, 
whether such denial infringes the due process clause of the 
Fourteenth Amendment.” Id., at 52. It concluded its opin-
ion with the following language:

“The United States by statute and every state in the 
Union by express provision of law, or by the determina-
tion of its courts, make it the duty of the trial judge, 
where the accused is unable to employ counsel, to appoint 
counsel for him. In most states the rule applies broadly 
to all criminal prosecutions, in others it is limited to the 
more serious crimes, and in a very limited number, to 
capital cases. A rule adopted with such unanimous
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accord reflects, if it does not establish, the inherent right 
to have counsel appointed, at least in cases like the 
present, and lends convincing support to the conclusion 
we have reached as to the fundamental nature of that 
right.” Id., at 73.

Betts n . Brady, 316 U. S. 455 (1942), held that not every 
indigent defendant accused in a state criminal prosecution was 
entitled to appointment of counsel. A determination had to 
be made in each individual case whether failure to appoint 
counsel was a denial of fundamental fairness. Betts was in 
turn overruled in Gideon n . Wainwright, 372 U. S. 335 (1963). 
In Gideon, Betts was described as holding “that a refusal to 
appoint counsel for an indigent defendant charged with a 
felony did not necessarily violate the Due Process Clause of 
the Fourteenth Amendment . . . .” 372 U. S., at 339.

Several Terms later the Court held in Duncan v. Louisiana, 
391 U. S. 145 (1968), that the right to jury trial in federal 
court guaranteed by the Sixth Amendment was applicable to 
the States by virtue of the Fourteenth Amendment. The 
Court held, however: “It is doubtless true that there is a 
category of petty crimes or offenses which is not subject to 
the Sixth Amendment jury trial provision and should not 
be subject to the Fourteenth Amendment jury trial require-
ment here applied to the States. Crimes carrying possible 
penalties up to six months do not require a jury trial if they 
otherwise qualify as petty offenses . . . .” Id., at 159 (foot-
note omitted). In Baldwin v. New York, 399 U. S. 66, 69 
(1970), the controlling opinion of Mr . Just ice  White  con-
cluded that “no offense can be deemed ‘petty’ for purposes of 
the right to trial by jury where imprisonment for more than 
six months is authorized.”

In Ar ger sing er the State of Florida urged that a similar 
dichotomy be employed in the right-to-counsel area: Any 
offense punishable by less than six months in jail should not 
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require appointment of counsel for an indigent defendant.3 
The Ar ger singer Court rejected this analogy, however, observ-
ing that “the right to trial by jury has a different genealogy 
and is brigaded with a system of trial to a judge alone.” 407 
U. S., at 29.

The number of separate opinions in Gideon, Duncan, Bald-
win, and Argersinger, suggests that constitutional line drawing 
becomes more difficult as the reach of the Constitution is ex-
tended further, and as efforts are made to transpose lines from 
one area of Sixth Amendment jurisprudence to another. The 
process of incorporation creates special difficulties, for the 
state and federal contexts are often different and application 
of the same principle may have ramifications distinct in degree 
and kind. The range of human conduct regulated by state 
criminal laws is much broader than that of the federal crim-
inal laws, particularly on the “petty” offense part of the spec-
trum. As a matter of constitutional adjudication, we are, 
therefore, less willing to extrapolate an already extended line 
when, although the general nature of the principle sought to 
be applied is clear, its precise limits and their ramifications be-
come less so. We have now in our decided cases departed 
from the literal meaning of the Sixth Amendment. And we 
cannot fall back on the common law as it existed prior to the 
enactment of that Amendment, since it perversely gave less in 
the way of right to counsel to accused felons than to those ac-
cused of misdemeanors. See Powell v. Alabama, supra, at 60.

In Argersinger the Court rejected arguments that social 
cost or a lack of available lawyers militated against its hold-
ing, in some part because it thought these arguments were 
factually incorrect. 407 U. S., at 37 n. 7. But they were 
rejected in much larger part because of the Court’s conclusion 
that incarceration was so severe a sanction that it should not 
be imposed as a result of a criminal trial unless an indigent 

3 Brief for Respondent in Argersinger n . Hamlin, 0. T. 1971, No. 70- 
5015, p. 12.
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defendant had been offered appointed counsel to assist in his 
defense, regardless of the cost to the States implicit in such 
a rule. The Court in its opinion repeatedly referred to trials 
“where an accused is deprived of his liberty,” id., at 32, and 
to “a case that actually leads to imprisonment even for a brief 
period,” id., at 33. The  Chief  Justi ce  in his opinion con-
curring in the result also observed that “any deprivation of 
liberty is a serious matter.” Id., at 41.

Although the intentions of the Argersinger Court are not 
unmistakably clear from its opinion, we conclude today that 
Argersinger did indeed delimit the constitutional right to 
appointed counsel in state criminal proceedings.4 Even were 
the matter res nova, we believe that the central premise 
of Argersinger—that actual imprisonment is a penalty differ-
ent in kind from fines or the mere threat of imprisonment— 
is eminently sound and warrants adoption of actual imprison-
ment as the line defining the constitutional right to appoint-
ment of counsel. Argersinger has proved reasonably work-
able, whereas any extension would create confusion and 
impose unpredictable, but necessarily substantial, costs on 
50 quite diverse States.5 We therefore hold that the Sixth 

4 We note that the line drawn in Argersinger was with full awareness of 
the various options. Both the petitioner in that case and the Legal Aid 
Society of New York, as amicus curiae, argued that the right to appointed 
counsel should pertain in any case in which imprisonment was an author-
ized penalty for the underlying offense. Brief for Petitioner in Argersinger 
v. Hamlin, 0. T. 1971, No. 70-5015, p. 4; Brief for Legal Aid Society of 
New York as Amicus Curiae in Argersinger v. Hamlin 5-11. Respondent 
Florida and the amici States urged that the line be drawn as it had been 
in Baldwin for purposes of the jury trial guarantee. See, e. g., Brief for 
Respondent in Argersinger v. Hamlin 12. The Solicitor General argued for 
the standard that was finally adopted—that of actual imprisonment. 
Brief for United States as Amicus Curiae in Argersinger v. Hamlin 22-24.

5 Unfortunately, extensive empirical work has not been done. That 
which exists suggests that the requirements of Argersinger have not proved 
to be unduly burdensome. See, e. g., Ingraham, The Impact of Arger-
singer—One Year Later, 8 Law & Soc. Rev. 615 (1974). That some
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and Fourteenth Amendments to the United States Constitu-
tion require only that no indigent criminal defendant be 
sentenced to a term of imprisonment unless the State has 
afforded him the right to assistance of appointed counsel in 
his defense. The judgment of the Supreme Court of Illinois 
is accordingly

Affirmed.

Mr . Just ice  Powell , concurring.
For the reasons stated in my opinion in Argersinger v. 

Hamlin, 407 U. S. 25, 44 (1972), I do not think the rule 
adopted by the Court in that case is required by the Consti-
tution. Moreover, the drawing of a line based on whether 
there is imprisonment (even for overnight) can have the 
practical effect of precluding provision of counsel in other 
types of cases in which conviction can have more serious 
consequences. The Argersinger rule also tends to impair the 
proper functioning of the criminal justice system in that trial 
judges, in advance of hearing any evidence and before know-
ing anything about the case except the charge, all too often 
will be compelled to forgo the legislatively granted option to 
impose a sentence of imprisonment upon conviction. Pre-
serving this option by providing counsel often will be impos-
sible or impracticable—particularly in congested urban courts 
where scores of cases are heard in a single sitting, and in small 
and rural communities where lawyers may not be available.

Despite my continuing reservations about the Argersinger 
rule, it was approved by the Court in the 1972 opinion and 
four Justices have reaffirmed it today. It is important that 
this Court provide clear guidance to the hundreds of courts 
across the country that confront this problem daily. Accord-
ingly, and mindful of stare decisis, I join the opinion of the

jurisdictions have had difficulty implementing Argersinger is certainly not 
an argument for extending it. S. Krantz, C. Smith, D. Rossman, P. Froyd 
& J. Hoffman, Right to Counsel in Criminal Cases 1-18 (1976).
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Court. I do so, however, with the hope that in due time a 
majority will recognize that a more flexible rule is consistent 
with due process and will better serve the cause of justice.

Mr . Justic e  Brennan , with whom Mr . Justi ce  Marsha ll  
and Mr . Just ice  Stevens  join, dissenting.

The Sixth Amendment provides: “In all criminal prose-
cutions, the accused shall enjoy the right ... to have the 
Assistance of Counsel for his defence.” (Emphasis supplied.) 
Gideon v. Wainwright, 372 U. S. 335 (1963), extended the 
Sixth Amendment right to counsel to the States through the 
Fourteenth Amendment and held that the right includes the 
right of the indigent to have counsel provided. Argersinger v. 
Hamlin, 407 U. S. 25 (1972), held that the right recognized in 
Gideon extends to the trial of any offense for which a con-
victed defendant is likely to be incarcerated.

This case presents the question whether the right to counsel 
extends to a person accused of an offense that, although 
punishable by incarceration, is actually punished only by a 
fine. Petitioner Aubrey Scott was charged with theft in 
violation of Ill. Rev. Stat., ch. 38, § 16-1 (1969), an offense 
punishable by imprisonment for up to one year or by a fine 
of up to $500, or by both. About four months before Arger-
singer was decided, Scott had a bench trial, without counsel, 
and without notice of entitlement to retain counsel or, if in-
digent,1 to have counsel provided. He was found guilty as 
charged and sentenced to pay a $50 fine.

The Court, in an opinion that at best ignores the basic 
principles of prior decisions, affirms Scott’s conviction without 

1 Scott was found to be indigent at the time of his initial appeal, and an 
attorney was therefore appointed for him and he was provided a free 
transcript of his trial for use on the appeal. The Illinois courts and the 
parties have assumed his indigency at the time of trial for purposes of this 
case. See 68 Ill. 2d 269, 270-272, 369 N. E. 2d 881, 881-882 (1977); 36 
Ill. App. 3d 304, 307-308, 343 N. E. 2d 517, 520 (1976).
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counsel because he was sentenced only to pay a fine. In my 
view, the plain wording of the Sixth Amendment and the 
Court’s precedents compel the conclusion that Scott’s uncoun-
seled conviction violated the Sixth and Fourteenth Amend-
ments and should be reversed.

I
The Court’s opinion intimates that the Court’s precedents 

ordaining the right to appointed counsel for indigent accuseds 
in state criminal proceedings fail to provide a principled basis 
for deciding this case. That is demonstrably not so. The 
principles developed in the relevant precedents are clear and 
sound. The Court simply chooses to ignore them.

Gideon v. Wainwright held that, because representation 
by counsel in a criminal proceeding is “fundamental and 
essential to a fair trial,” 372 U. S., at 342, the Sixth Amend-
ment right to counsel was applicable to the States through 
the Fourteenth Amendment:

“[R]eason and reflection require us to recognize that in 
our adversary system of criminal justice, any person haled 
into court, who is too poor to hire a lawyer, cannot be 
assured a fair trial unless counsel is provided for him. 
This seems to us to be an obvious truth. Governments, 
both state and federal, quite properly spend vast sums of 
money to establish machinery to try defendants accused 
of crime. Lawyers to prosecute are everywhere deemed 
essential to protect the public’s interest in an orderly 
society. Similarly, there are few defendants charged 
with crime, few indeed, who fail to hire the best lawyers 
they can get to prepare and present their defenses. That 
government hires lawyers to prosecute and defendants 
who have the money hire lawyers to defend are the 
strongest indications of the widespread belief that lawyers 
in criminal courts are necessities, not luxuries. The right 
of one charged with crime to counsel may not be deemed 
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fundamental and essential to fair trials in some countries, 
but it is in ours. From the very beginning, our state 
and national constitutions and laws have laid great em-
phasis on procedural and substantive safeguards designed 
to assure fair trials before impartial tribunals in which 
every defendant stands equal before the law. This noble 
ideal cannot be realized if the poor man charged with 
crime has to face his accusers without a lawyer to assist 
him.” Id., at 344.

Earlier precedents had recognized that the assistance of 
appointed counsel was critical, not only to equalize the sides 
in an adversary criminal process,2 but also to give sub-
stance to other constitutional and procedural protections 
afforded criminal defendants.3 Gideon established the right 
to appointed counsel for indigent accuseds as a categorical 

2 “[The Sixth Amendment] embodies a realistic recognition of the 
obvious truth that the average defendant does not have the professional 
legal skill to protect himself when brought before a tribunal with power 
to take his life or liberty, wherein the prosecution is presented by 
experienced and learned counsel. That which is simple, orderly and 
necessary to the lawyer, to the untrained layman may appear intricate, 
complex and mysterious.” Johnson v. Zerbst, 304 U. S. 458, 462-463 
(1938).

3 “The right to be heard would be, in many cases, of little avail if it did 
not comprehend the right to be heard by counsel. Even the intelligent 
and educated layman has small and sometimes no skill in the science of 
law. If charged with crime, he is incapable, generally, of determining for 
himself whether the indictment is good or bad. He is unfamiliar with the 
rules of evidence. Left without the aid of counsel he may be put on trial 
without a proper charge, and convicted upon incompetent evidence, or 
evidence irrelevant to the issue or otherwise inadmissible. He lacks both 
the skill and knowledge adequately to prepare his defense, even though 
he have a perfect one. He requires the guiding hand of counsel at every 
step in the proceedings against him. Without it, though he be not guilty, 
he faces the danger of conviction because he does not know how to 
establish his innocence. If that be true of men of intelligence, how much 
more true is it of the ignorant and illiterate, or those of feeble intellect.” 
Powell v. Alabama, 287 U. S. 45, 68-69 (1932).
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requirement, making the Court’s former case-by-case due 
process analysis, cf. Betts v. Brady, 316 U. S. 455 (1942), 
unnecessary in cases covered by its holding. Gideon involved 
a felony prosecution, but that fact was not crucial to the deci-
sion ; its reasoning extended, in the words of the Sixth Amend-
ment, to “dll criminal prosecutions.” 4

Argersinger v. Hamlin took a cautious approach toward 
implementing the logical consequences of Gideon’s rationale. 
The petitioner in Argersinger had been sentenced to jail for 
90 days after conviction—at a trial without counsel—of carry-
ing a concealed weapon, a Florida offense carrying an author-
ized penalty of imprisonment for up to six months and a fine 
of up to $1,000. The State, relying on Duncan v. Louisiana, 
391 U. S. 145 (1968), and Baldwin v. New York, 399 U. S. 66 
(1970), urged that the Sixth Amendment right to counsel, like 
the right to jury trial, should not apply to accuseds charged 
with “petty” offenses punishable by less than six months’ 
imprisonment. But Argersinger refused to extend the “petty” 
offense limitation to the right to counsel. The Court pointed 
out that the limitation was contrary to the express words of 
the Sixth Amendment, which guarantee its enumerated rights 
“[i]n all criminal prosecutions”; that the right to jury trial 
was the only Sixth Amendment right applicable to the States 
that had been held inapplicable to “petty offenses”;5 that this 

4 See Argersinger v. Hamlin, 407 U. S. 25, 31 (1972).
5 “ Tt is simply not arguable, nor has any court ever held, that the trial 

of a petty offense may be held in secret, or without notice to the accused 
of the charges, or that in such cases the defendant has no right to 
confront his accusers or to compel the attendance of witnesses in his own 
behalf.’” Id., at 28, quoting Junker, The Right to Counsel in Misde-
meanor Cases, 43 Wash. L. Rev. 685, 705 (1968). Cf. In re Oliver, 333 
U. S. 257 (1948) (right to a public trial); Pointer n . Texas, 380 U. S. 400 
(1965) (right to confrontation); Klopjer n . North Carolina, 386 U. S. 213 
(1967) (right to a speedy trial); Washington v. Texas, 388 U. S. 14 (1967) 
(right to compulsory process of witnesses); Groppi v. Wisconsin, 400 U. S. 
505 (1971) (right to an impartial jury).
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limitation had been based on historical considerations pecu-
liar to the right to jury trial;6 and that the right to counsel 
was more fundamentally related to the fairness of criminal 
prosecutions than the right to jury trial and was in fact essen-
tial to the meaningful exercise of other Sixth Amendment 
protections.7

Although its analysis, like that in Gideon and other earlier 
cases, suggested that the Sixth Amendment right to counsel 
should apply to all state criminal prosecutions, Argersinger 
held only that an indigent defendant is entitled to appointed 
counsel, even in petty offenses punishable by six months of 
incarceration or less, if he is likely to be sentenced to incar-
ceration for any time if convicted. The question of the right 
to counsel in cases in which incarceration was authorized but 
would not be imposed was expressly reserved.8

II
In my view petitioner could prevail in this case without ex-

tending the right to counsel beyond what was assumed to 
exist in Argersinger. Neither party in that case questioned 

6 “While there is historical support for limiting the ‘deep commitment’ 
to trial by jury to ‘serious criminal cases,’ there is no such support for a 
similar limitation on the right to assistance of counsel ....

“The Sixth Amendment . . . extended the right to counsel beyond its 
common-law dimensions. But there is nothing in the language of the 
Amendment, its history, or in the decisions of this Court, to indicate that 
it was intended to embody a retraction of the right in petty offenses 
wherein the common law previously did require that counsel be provided.” 
Argersinger v. Hamlin, 407 U. S., at 30 (footnote and citations omitted).

7 Id., at 31; see supra, at 377, and n. 3.
8 “Mr . Just ice  Powell  suggests that these problems [requiring the 

presence of counsel to insure the accused a fair trial] are raised even in 
situations where there is no prospect of imprisonment. . . . We need not 
consider the requirements of the Sixth Amendment as regards the right to 
counsel where loss of liberty is not involved, however, for here petitioner 
was in fact sentenced to jail.” 407 U. S., at 37.
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the existence of the right to counsel in trials involving “non- 
petty” offenses punishable by more than six months in jail.9 
The question the Court addressed was whether the right 
applied to some “petty” offenses to which the right to jury 
trial did not extend. The Court’s reasoning in applying the 
right to counsel in the case before it—that the right to counsel 
is more fundamental to a fair proceeding than the right to 
jury trial and that the historical limitations on the jury trial 
right are irrelevant to the right to counsel—certainly cannot 
support a standard for the right to counsel that is more restric-
tive than the standard for granting a right to jury trial. As 
my Brother Powell  commented in his opinion concurring in 
the result in Argersinger, 407 U. 8., at 45-46: “It is clear that 
wherever the right-to-counsel line is to be drawn, it must be 
drawn so that an indigent has a right to appointed counsel in 
all cases in which there is a due process right to a jury trial.” 
Argersinger thus established a “two dimensional” test for the 
right to counsel: the right attaches to any “nonpetty” offense 
punishable by more than six months in jail and in addition to 
any offense where actual incarceration is likely regardless of 
the maximum authorized penalty. See Duke, The Right to 
Appointed Counsel: Argersinger and Beyond, 12 Am. Crim. L. 
Rev. 601 (1975).

The offense of “theft” with which Scott was charged is cer-
tainly not a “petty” one. It is punishable by a sentence of 
up to one year in jail. Unlike many traffic or other “regula-
tory” offenses, it carries the moral stigma associated with com-
mon-law crimes traditionally recognized as indicative of moral 
depravity.10 The State indicated at oral argument that the 

9 See, e. g., id., at 27, 30-31, 36, and n. 5; id., at 45, and n. 2, 63 
(Powe l l , J., concurring in result).

10 Because a theft conviction implies dishonesty, it may be a basis for 
impeaching petitioner’s testimony in a court proceeding. People v. 
Stufflebean, 24 Ill. App. 3d 1065, 1068-1169, 322 N. E. 2d 488, 491-492 
(1974). Because jurors must be of “fair character” and “approved 
integrity,” Ill. Rev. Stat., ch. 78, §2 (1975), petitioner may be excluded 
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services of a professional prosecutor were considered essential 
to the prosecution of this offense. Tr. of Oral Arg. 39; cf. 
Argersinger v. Hamlin, 407 U. 8., at 49 (Powel l , J., concur-
ring in result). Likewise, nonindigent defendants charged with 
this offense would be well advised to hire the “best lawyers 
they can get.” 11 Scott’s right to the assistance of appointed 
counsel is thus plainly mandated by the logic of the Court’s 
prior cases, including Argersinger itself.12

Ill
But rather than decide consonant with the assumption in 

regard to nonpetty offenses that was both implicit and explicit

from jury duty as a result of his theft conviction. Twelve occupations 
licensed under Illinois law and 23 occupations licensed under city of 
Chicago ordinances require the license applicant to have “good moral 
character” or some equivalent background qualification that could be 
found unsatisfied because of a theft conviction. See Chicago Council of 
Lawyers, Study of Licensing Restrictions on Ex-Offenders in the City of 
Chicago and the State of Illinois 8, A-17 (1975). Under federal law 
petitioner’s theft conviction would bar him from working in any capacity 
in a bank insured by the Federal Deposit Insurance Corporation, 12 U. S. C. 
§ 1829, or possibly in any public or private employment requiring a security 
clearance. 32 CFR §§155.5 (h) and (i), and 156.7 (b)(1) (iii) (1977).

11 Gideon v. Wainwright, 372 U. S. 335, 344 (1963); see Junker, supra 
n. 5, at 713-714.

12 My Brother Powe ll ’s concurrence in Argersinger, 407 U. S., at 44, 
joined by my Brother Rehn quist , also supports petitioner’s right to 
appointed counsel in this case. The concurrence explicitly stated that the 
right to counsel should extend at least as far as the right to jury trial, 
id., at 45-46, and its preference for a case-by-case approach was repeatedly 
limited to “petty” offenses. See, e. g., id., at 45, and n. 2, 47, 63. Even 
in petty offenses, the Argersinger concurrence would have mandated the 
following procedures:
“The determination [whether counsel must be appointed] should be made 
before the accused formally pleads; many petty cases are resolved by 
guilty pleas in which the assistance of counsel may be required. If the 
trial court should conclude that the assistance of counsel is not required 
in any case, it should state its reasons so that the issue could be preserved 
for review.” Id., at 63.
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in Argersinger, the Court today retreats to the indefensible 
position that the Argersinger “actual imprisonment” standard 
is the only test for determining the boundary of the Sixth 
Amendment right to appointed counsel in state misdemeanor 
cases, thus necessarily deciding that in many cases (such as 
this one) a defendant will have no right to appointed counsel 
even when he has a constitutional right to a jury trial. This 
is simply an intolerable result. Not only is the “actual im-
prisonment” standard unprecedented as the exclusive test, but 
also the problems inherent in its application demonstrate the 
superiority of an “authorized imprisonment” standard that 
would require the appointment of counsel for indigents 
accused of any offense for which imprisonment for any time 
is authorized.

First, the “authorized imprisonment” standard more faith-
fully implements the principles of the Sixth Amendment iden-
tified in Gideon. The procedural rules established by state 
statutes are geared to the nature of the potential penalty for 
an offense, not to the actual penalty imposed in particular 
cases. The authorized penalty is also a better predictor of 
the stigma and other collateral consequences that attach to 
conviction of an offense.13 With the exception of Argersinger, 
authorized penalties have been used consistently by this Court 
as the true measures of the seriousness of offenses. See, e. g., 
Baldwin v. New York, 399 U. 8., at 68-70; Frank v. United 
States, 395 U. S. 147, 149 (1969); United States v. Moreland, 
258 U. S. 433 (1922). Imprisonment is a sanction particu-
larly associated with criminal offenses; trials of offenses pun-
ishable by imprisonment accordingly possess the characteris-

13 See n. 10, supra. The scope of collateral consequences that would be 
constitutionally permissible under the “actual imprisonment” standard re-
mains unsettled, and this uncertainty is another source of confusion 
generated by this standard. See, e. g., Tr. of Oral Arg. 35-37; United 
States v. White, 529 F. 2d 1390 (CA8 1976); Note, Argersinger v. Hamlin 
and the Collateral Use of Prior Misdemeanor Convictions of Indigents 
Unrepresented by Counsel at Trial, 35 Ohio St. L. J. 168 (1974).
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tics found by Gideon to require the appointment of counsel. 
By contrast, the “actual imprisonment” standard, as the 
Court’s opinion in this case demonstrates, denies the right to 
counsel in criminal prosecutions to accuseds who suffer the 
severe consequences of prosecution other than imprisonment.

Second, the “authorized imprisonment” test presents no 
problems of administration. It avoids the necessity for time-
consuming consideration of the likely sentence in each individ-
ual case before trial and the attendant problems of inaccurate 
predictions, unequal treatment, and apparent and actual bias. 
These problems with the “actual imprisonment” standard were 
suggested in my Brother Powel l ’s concurrence in Arger-
singer, 407 U. S., at 52-55, which was echoed in scholarly 
criticism of that decision.14 Petitioner emphasizes these de-
fects, arguing with considerable force that implementation of 
the “actual imprisonment” standard must assuredly lead to 
violations of both the Due Process and Equal Protection 
Clauses of the Constitution. Brief for Petitioner 47-59.

Finally, the “authorized imprisonment” test ensures that 
courts will not abrogate legislative judgments concerning the 
appropriate range of penalties to be considered for each 
offense. Under the “actual imprisonment” standard,

“[t]he judge will ... be forced to decide in advance of 
trial—and without hearing the evidence—whether he will 
forgo entirely his judicial discretion to impose some sen-
tence of imprisonment and abandon his responsibility to 
consider the full range of punishments established by the 
legislature. His alternatives, assuming the availability 

14 See, e. g., S. Krantz, C. Smith, D. Rossman, P. Froyd & J. Hoffman, 
Right to Counsel in Criminal Cases: The Mandate of Argersinger v. Handin 
69-117 (1976); Duke, The Right to Appointed Counsel: Argersinger and 
Beyond, 12 Am. Crim. L. Rev. 601 (1975).

The case-by-case approach advocated by my Brother Powel l  in 
Argersinger has also been criticized as unworkable because of the adminis-
trative burden it would impose. See, e. g., Uniform Rules of Criminal 
Procedure, Rule 321 (b), Comment, 10 U. L. A. 69 (1974).
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of counsel, will be to appoint counsel and retain the 
discretion vested in him by law, or to abandon this 
discretion in advance and proceed without counsel.” 
Argersinger v. Hamlin, supra, at 53 (Powell , J., concur-
ring in result).

The “authorized imprisonment” standard, on the other hand, 
respects the allocation of functions between legislatures and 
courts in the administration of the criminal justice system.

The apparent reason for the Court’s adoption of the 
“actual imprisonment” standard for all misdemeanors is con-
cern for the economic burden that an “authorized imprison-
ment” standard might place on the States. But, with all 
respect, that concern is both irrelevant and speculative.

This Court’s role in enforcing constitutional guarantees for 
criminal defendants cannot be made dependent on the budget-
ary decisions of state governments. A unanimous Court made 
that clear in Mayer v. Chicago, 404 U. S. 189, 196-197 (1971), 
in rejecting a proposed fiscal justification for providing free 
transcripts for appeals only when the appellant was subject 
to imprisonment:

“This argument misconceives the principle of Griffin [v. 
Illinois, 351 U. S. 12 (1956)] .... Griffin does not 
represent a balance between the needs of the accused and 
the interests of society; its principle is a flat prohibition 
against pricing indigent defendants out of as effective an 
appeal as would be available to others able to pay their 
own way. The invidiousness of the discrimination that 
exists when criminal procedures are made available only 
to those who can pay is not erased by any differences in 
the sentences that may be imposed. The State’s fiscal 
interest is, therefore, irrelevant.”15

In any event, the extent of the alleged burden on the States 
is, as the Court admits, ante, at 373-374, n. 5, speculative. Al-

15 See also Bounds v. Smith, 430 U. S. 817, 825 (1977).
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though more persons are charged with misdemeanors punish-
able by incarceration than are charged with felonies, a smaller 
percentage of persons charged with misdemeanors qualify as 
indigent, and misdemeanor cases as a rule require far less 
attorney time.16

Furthermore, public defender systems have proved econom-
ically feasible, and the establishment of such systems to replace 
appointment of private attorneys can keep costs at acceptable 
levels even when the number of cases requiring appointment 
of counsel increases dramatically.17 The public defender sys-
tem alternative also answers the argument that an “author-
ized imprisonment” standard would clog the courts with inex-
perienced appointed counsel.

Perhaps the strongest refutation of respondent’s alarmist 
prophecies that an “authorized imprisonment” standard would 
wreak havoc on the States is that the standard has not pro-
duced that result in the substantial number of States that 
already provide counsel in all cases where imprisonment is 

16 See Uniform Rules of Criminal Procedure, Rule 321 (b), Comment, 
10 U. L. A. 70 (1974) (estimates that only 10% of misdemeanor defend-
ants, as opposed to 60%-65% of felony defendants, meet the necessary 
indigency standard); National Legal Aid and Defender Assn., The Other 
Face of Justice, Note I, pp. 82-83 (1973) (survey indicates national aver-
age is 65% indigency in felony cases and only 47% in misdemeanor cases).

The National Advisory Commission on Criminal Justice Standards and 
Goals adopted a maximum caseload standard of 150 felony cases or 400 
misdemeanor cases per attorney per year. National Advisory Commission 
on Criminal Justice Standards and Goals, Courts, Standard 13.12, pp. 276- 
277 (1973). See also The Other Face of Justice, supra, Table 109, p. 73.

17 A study conducted in the State of Wisconsin, which introduced a 
State Public Defender System after the Wisconsin Supreme Court in 
State ex rel. Winnie v. Harris, 75 Wis. 2d 547, 249 N. W. 2d 791 (1977), 
extended the right to counsel in the way urged by petitioner in this case, 
indicated that the average cost of providing counsel in a misdemeanor case 
was reduced from $150-$200 to $90 by using a public defender rather than 
appointing private counsel. Brief for National Legal Aid and Defender 
Assn, as Amicus Curiae 10-12.
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authorized—States that include a large majority of the coun-
try’s population and a great diversity of urban and rural 
environments.18 Moreover, of those States that do not yet 

18 See, e. g., Alaska: Alaska Const., Art. 1, §11; Alaska Stat. Ann. 
§ 18.85.100 (1974) (any offense punishable by incarceration; or which 
may result in loss of valuable license or heavy fine); Alexander v. An-
chorage, 490 P. 2d 910 (Alaska 1971); Arizona: Ariz. Rule Crim. Proc. 
6.1 (b) (any criminal proceedings which may result in punishment by loss 
of liberty; or where the court concludes that the interest of justice so 
requires); California: Cal. Penal Code Ann. §987 (West Supp. 1978) 
(all criminal cases); Connecticut: Conn. Gen. Stat. §§51-296 (a), 51-297 
(f) (1979) (all criminal actions); Delaware: Del. Code Ann., Tit. 29, 
§ 4602 (1974) (all indigents under arrest or charged with crime if de-
fendant requests or court orders); Hawaii: Haw. Rev. Stat. § 802-1 (1976) 
(any offense punishable by confinement in jail); Indiana: Ind. Const., Art. 
I, § 13 (all criminal prosecutions); Bolkovac v. State, 229 Ind. 294, 98 
N. E. 2d 250 (1951); Kentucky: Ky. Rule Crim. Proc. 8.04 (offenses 
punishable by a fine of more than $500 or by imprisonment); Louisiana: 
La. Code Crim. Proc., Art. 513 (West Supp. 1978) (offenses punishable by 
imprisonment); Massachusetts: Mass. Sup. Jud. Ct. Rule 3:10 (any crime 
for which sentence of imprisonment may be imposed); Minnesota: Minn. 
Stat. §§609.02, 611.14 (1978) (felonies and “gross misdemeanors”; statute 
defines “petty” misdemeanors as those not punishable by imprisonment or 
fine over $100); New Hampshire: N. H. Rev. Stat. Ann. §§ 604-A:2, 
625:9 (1974 and Supp. 1977) (offenses punishable by imprisonment); 
New Mexico: N. M. Stat. Ann. §41-22A-12 (Supp. 1975) (offense carry-
ing a possible sentence of imprisonment); New York: N. Y. Crim. Proc. 
Law § 170.10 (3) (McKinney 1971) (all misdemeanors except traffic vio-
lations) ; People v. Weinstock, 80 Mise. 2d 510, 363 N. Y. S. 2d 878 (1974) 
(traffic violations subject to possible imprisonment); Oklahoma: Okla. Stat., 
Tit. 22, §464 (1969) (all criminal cases); Stewart v. State, 495 P. 2d 834 
(Crim. App. 1972); Oregon: Brown v. Multnomah County Dist. Ct., 29 
Ore. App. 917, 566 P. 2d 522 (1977) (all criminal cases); South Dakota: 
S. D. Comp. Laws Ann. § 23-2-1 (Supp. 1978) (any criminal action); 
Tennessee: Tenn. Code Ann. §§ 40-2002, 40-2003 (1975) (persons ac-
cused of any crime or misdemeanor whatsoever); Texas: Tex. Code Crim 
Proc. Ann., Art. 26.04 (Vernon 1966) (any felony or misdemeanor punish- 
able by imprisonment); Virginia: Va. Code §§ 19.2-157, 19.2-160 (Supp. 
1978) (misdemeanors the penalty for which may be confinement in jail); 
Washington: Wash. Justice Court Crim. Rule 2.11(a)(1) (all criminal 
offenses punishable by loss of liberty); West Virginia: W. Va. Code
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provide counsel in all cases where any imprisonment is author-
ized, many provide counsel when periods of imprisonment 
longer than 30 days,19 3 months,20 or 6 months21 are author-

§62-3-la (1977) (persons under indictment for a crime); Wisconsin: 
Wis. Const., Art. I, § 7; State ex rel. Winnie v. Harris, 75 Wis. 2d 547, 249 
N. W. 2d 791 (1977) (all offenses punishable by incarceration).

Respondent claims that the statutes and case law in some of these States 
“need not be read as requiring appointment of counsel for all imprison-
able cases.” Brief for Respondent 33 n. 28. Although the law is not 
unambiguous in every case, ambiguities in the laws of other States suggest 
that the list is perhaps too short, or at least that other States provide 
counsel in all but the most trivial offenses. E. g., Colorado: Colo. 
Rev. Stat. §21-1-103 (1973) (all misdemeanors and all municipal code 
violations at the discretion of the public defender); Georgia: Ga. Code 
§27-3203 (1978) (any violation of a state law or local ordinance which 
may result in incarceraton); Missouri: Mo. Op. Atty. Gen. No. 207 
(1963) (counsel should be appointed in misdemeanor cases of “more 
than minor significance” and “when prejudice might result”); Montana: 
Mont. Rev. Codes Ann. § 95-1001 (1969) (court may assign counsel in 
misdemeanors “in the interest of justice”); Nevada: Nev. Rev. Stat. 
§ 178.397 (1977) (persons accused of “gross misdemeanors” or felonies); 
New Jersey: N. J. Stat. Ann. § 2A:158A-2 (West 1971); N. J. Crim. Rule 
3:27-1 (any offense which is indictable); Pennsylvania: Pa. Rules Crim. 
Proc. 316 (a)-(c) (in all but “summary cases”); Wyoming: Wyo. Stat. 
§§7-1-110 (a) (entitled to appointed counsel in “serious crimes”), 7-1- 
108 (a) (v) (serious crimes are those for which incarceration is a “practical 
possibility”), 7-9-105 (all cases where accused shall or may be punished 
by imprisonment in penitentiary) (1977).

In addition, Alabama, Florida, Georgia, and Mississippi were until today 
covered by the Fifth Circuit’s adoption of the “authorized imprisonment” 
standard. See Potts v. Estelle, 529 F. 2d 450 (CA5 1976); Thomas v. 
Savage, 513 F. 2d 536 (CA5 1975).

Several States that have not adopted the “authorized imprisonment” 
standard give courts discretionary authority to appoint counsel in cases 
where it is perceived to be necessary (e. g., Maryland, Missouri, Montana, 
North Dakota, Ohio, and Pennsylvania).

19 Iowa: Iowa Rules Crim. Proc. 2, § 3; 42, § 3.
20 Maryland: Md. Ann. Code, Art. 27A, §§ 2 (f) and (h), 4 (1976); 

Mississippi: Miss. Code Ann. § 99-15-15 (1972).
21 Idaho: Idaho Code §19-851 (Supp. 1978); Mahler v. Birnbaum, 

95 Idaho 14, 501 P. 2d 282 (1972); Maine: Newell v. State, 277 A. 2d 731 
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ized. In fact, Scott would be entitled to appointed counsel 
under the current laws of at least 33 States.22

It may well be that adoption by this Court of an “authorized 
imprisonment” standard would lead state and local govern-
ments to re-examine their criminal statutes. A state legislature 
or local government might determine that it no longer desired 
to authorize incarceration for certain minor offenses in light of 
the expense of meeting the requirements of the Constitution. 
In my view this re-examination is long overdue.23 In any

(1971); Ohio: Ohio Rules Crim. Proc. 2, 44 (A) and (B); Rhode Island: 
R. I. Rule Crim. Proc. 44 (Super. Ct.); R. I. Rule Crim. Proc. 44 (Dist. 
Ct.); State v. Holliday, 109 R. I. 93, 280 A. 2d 333 (1971); Utah: Utah 
Code Ann. § 77-64-2 (1978); Salt Lake City Corp. v. Salt Lake County, 
520 P. 2d 211 (1974).

22 See nn. 18-21, supra. The actual figure may be closer to 40 States. 
The following States appear to be governed only by the “likelihood of 
imprisonment” standard: Arkansas: Ark. Rule Crim. Proc. 8.2 (b) (all 
criminal offenses except in misdemeanor cases where court determines that 
under no circumstances will conviction result in imprisonment); Florida: 
Fla. Rule Crim. Proc. 3.111 (b) (any misdemeanor or municipal ordinance 
violation unless prior written statement by judge that conviction will not 
result in imprisonment); North Carolina: N. C. Gen. Stat. § 7A-451 (a) 
(Supp. 1977) (any case in which imprisonment or a fine of $500 or more 
is likely to be adjudged); North Dakota: N. D. Rule Crim. Proc. 44 
(all nonfelony cases unless magistrate determines that sentence upon 
conviction will not include imprisonment); Vermont: Vt. Stat. Ann., 
Tit. 13, §§ 5201, 5231 (1974 and Supp. 1977) (any misdemeanor punishable 
by any period of imprisonment or fine over $1,000 unless prior determina-
tion that imprisonment or fine over $1,000 will not be imposed). Two 
States require appointment of counsel for indigents in cases where it is 
“constitutionally required”: Alabama: Ala. Code §§ 15-12-1, 15-12-20 
(1975); South Carolina: S. C. Code § 17-3-10 (Supp. 1977). Some States 
require counsel in misdemeanor cases only by virtue of judicial decisions 
reacting to Argersinger: Kansas: State n . Giddings, 216 Kan. 14, 531 P. 2d 
445 (1975); Michigan: People v. Studaker, 387 Mich. 698, 199 N. W. 2d 
177 (1972); People n . Harris, 45 Mich. App. 217, 206 N. W. 2d 478 
(1973); Nebraska: Kovarik n . County of Banner, 192 Neb. 816, 224 N. W. 
2d 761 (1975).

23 See, e. g., Krantz et al., supra n. 14, at 445-606.
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event, the Court’s “actual imprisonment” standard must in-
evitably lead the courts to make this re-examination, which 
plainly should more properly be a legislative responsibility.

IV
The Court’s opinion turns the reasoning of Argersinger on 

its head. It restricts the right to counsel, perhaps the most 
fundamental Sixth Amendment right,24 more narrowly than 
the admittedly less fundamental right to jury trial.25 The 
abstract pretext that “constitutional line drawing becomes 
more difficult as the reach of the Constitution is extended fur-
ther, and as efforts are made to transpose lines from one area 
of Sixth Amendment jurisprudence to another,” ante, at 372, 
cannot camouflage the anomalous result the Court reaches. 
Today’s decision reminds one of Mr. Justice Black’s descrip-
tion of Betts v. Brady: “an anachronism when handed down” 
that “ma[kes] an abrupt break with its own well-considered 
precedents.” Gideon v. Wainwright, 372 U. S., at 345, 344.

Mr . Justice  Blackmu n , dissenting.
For substantially the reasons stated by Mr . Justice  Bren -

nan  in Parts I and II of his dissenting opinion, I would hold 
that the right to counsel secured by the Sixth and Fourteenth 
Amendments extends at least as far as the right to jury trial 
secured by those Amendments. Accordingly, I would hold 
that an indigent defendant in a state criminal case must be 
afforded appointed counsel whenever the defendant is prose-

24 “In an adversary system of criminal justice, there is no right more 
essential than the right to the assistance of counsel.” Lakeside v. Oregon, 
435 U.S. 333,341 (1978).

25“[T]he interest protected by the right to have guilt or innocence 
determined by a jury—tempering the possibly arbitrary and harsh exercise 
of prosecutorial and judicial power—while important, is not as funda-
mental to the guarantee of a fair trial as is the right to counsel.” 
Argersinger n . Hamlin, 487 U. S., at 46 (Powe ll , J., concurring in result) 
(footnotes omitted).
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cuted for a nonpetty criminal offense, that is, one punishable 
by more than six months’ imprisonment, see Duncan v. 
Louisiana, 391 U. S. 145 (1968); Baldwin v. New York, 399 
U. S. 66 (1970), or whenever the defendant is convicted of an 
offense and is actually subjected to a term of imprisonment, 
Argersinger v. Hamlin, 407 U. S. 25 (1972).

This resolution, I feel, would provide the “bright line” that 
defendants, prosecutors, and trial and appellate courts all 
deserve and, at the same time, would reconcile on a principled 
basis the important considerations that led to the decisions in 
Duncan, Baldwin, and Argersinger.

On this approach, of course, the judgment of the Supreme 
Court of Illinois upholding petitioner Scott’s conviction should 
be reversed, since he was convicted of an offense for which 
he was constitutionally entitled to a jury trial. I, therefore, 
dissent.
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LAKE COUNTRY ESTATES, INC., et  al . v . TAHOE 
REGIONAL PLANNING AGENCY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 77-1327. Argued December 4, 1978—Decided March 5, 1979

California and Nevada entered into a Compact, later consented to by 
Congress, to create respondent Tahoe Regional Planning Agency 
(TRPA) to coordinate and regulate development in the Lake Tahoe 
Basin resort area and to conserve its natural resources. The Compact 
authorized TRPA to adopt and enforce a regional plan for land use, 
transportation, conservation, recreation, and public services. Peti-
tioners, Basin property owners, brought suit in Federal District Court 
alleging that TRPA and its individual members and executive officer 
(also respondents) had adopted a land-use ordinance that destroyed the 
value of petitioners’ property in violation of the Fifth and Fourteenth 
Amendments, and seeking monetary and equitable relief. To support 
their federal claim, petitioners asserted, inter alia, that respondents had 
acted under color of state law and that therefore their cause of action 
was authorized by 42 U. S. C. § 1983, and jurisdiction was provided by 
28 U. S. C. § 1343. The District Court dismissed the complaint, holding 
that although a cause of action for “inverse condemnation” was suffi-
ciently alleged, the action could not be maintained against TRPA because 
it had no authority to condemn property and that the individual 
respondents were immune from liability. The Court of Appeals, while 
reinstating the complaint against the individual respondents on other 
grounds, rejected petitioners’ claims based on §§ 1983 and 1343, holding 
that congressional approval had transformed the Compact into federal 
law with the result that respondents had acted pursuant to federal 
authority rather than under color of state law. The court further held 
that TRPA was immune from suit under the Eleventh Amendment and 
that with respect to the individual respondents they should be absolutely 
immune for conduct of a legislative character and qualifiedly immune for 
executive action. Held:

1. Petitioners stated a cause of action under § 1983 and hence prop-
erly invoked federal jurisdiction under § 1343. The requirement of 
federal approval of the Compact did not foreclose a finding that 
respondents’ conduct was “under color of state law” within the meaning 
of § 1983. The facts with respect to TRPA’s operation—such as that 
its implementation depended upon the appointment of members by
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both States and their subdivisions and upon financing by counties; that 
the appointees, in discharging their duties as TRPA officials, also serve 
the interests of the appointing units; that federal involvement is limited 
to the appointment of one nonvoting member; and that each State has 
an absolute right to withdraw from the Compact—adequately charac-
terize respondents’ alleged actions as “under color of state law.” Pp. 
398-400.

2. TRPA is not immune from liability under the Eleventh Amend-
ment. The States’ intention in creating TRPA, the terms of the Com-
pact, and TRPA’s actual operation make clear that nothing short of an 
absolute rule would allow TRPA to claim sovereign immunity, and 
because the Eleventh Amendment prescribes no such rule, TRPA is 
subject to “the judicial power of the United States” within the meaning 
of that Amendment. Pp. 400-402.

3. To the extent that the evidence discloses that the individual 
respondents were acting in a legislative capacity, they are entitled to 
absolute immunity from federal damages liability. “Legislators are 
immune from deterrents to the uninhibited discharge of their legislative 
duty, not for their private indulgence but for the public good,” Tenney 
n . Brandhove, 341 U. S. 367, 377, and this reasoning is equally applica-
ble to federal, state, and regional legislators. Whatever potential 
damages liability regional legislators may face as a matter of state law, 
petitioners’ federal claims do not encompass the recovery of damages 
from TRPA members acting in a legislative capacity. Pp. 402-406.

566 F. 2d 1353, reversed in part and affirmed in part.

Ste vens , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Stew art , Whit e , Powe ll , and Rehnqui st , JJ., joined, and in which 
Bre nnan , Mars hall , and Black mun , JJ., joined in part. Bren nan , 
J., post, p. 406, and Mars hall , J., post, p. 406, filed opinions dissenting in 
part. Black mun , J., filed an opinion dissenting in part, in Part I of 
which Bre nnan , J., joined, post, p. 408.

John J. Bartko argued the cause for petitioners. With him 
on the briefs were Gary H. Moore, James B. Lewis, John S. 
Burd, and Joseph M. Lynn.

Kenneth C. Rollston argued the cause and filed a brief for 
respondents Tahoe Regional Planning Agency et al. E. Clem-
ent Shute, Jr., Assistant Attorney General, argued the cause 
for respondent State of California. With him on the brief 
were Evelle J. Younger, Attorney General, and Leonard M.
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Sperry, Jr., Deputy Attorney General. Robert Frank List, 
Attorney General, and James H. Thompson, Chief Deputy 
Attorney General, filed a brief for respondent State of Nevada. 
Reginald Littrell filed a brief for respondents Henry et al.

Mr . Justice  Stevens  delivered the opinion of the Court.
We granted certiorari to decide whether the Tahoe Regional 

Planning Agency, an entity created by Compact between Cali-
fornia and Nevada, is entitled to the immunity that the 
Eleventh Amendment provides to the compacting States 
themselves.1 436 U. S. 943. The case also presents the ques-
tion whether the individual members of the Agency’s govern-
ing body are entitled to absolute immunity from federal 
damages claims when acting in a legislative capacity.

Lake Tahoe, a unique mountain lake, is located partly in 
California and partly in Nevada. The Lake Tahoe Basin, an 
area comprising 500 square miles, is a popular resort area 
that has grown rapidly in recent years.2

1See Edelman v. Jordan, 415 U. S. 651. The Eleventh Amendment 
provides:

“The Judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the 
United States by Citizens of another State, or by Citizens or Subjects of 
any Foreign State.”

2 The Senate Report on the Compact describes the lake and its 
background as follows:

“Lake Tahoe, a High Sierra Mountain lake, is famed for its scenic 
beauty and pristine clarity. Of recent geologic origin, the 190-square- 
mile lake bore little evidence of even natural aging processes when it was 
discovered by John Fremont in 1844. Because of its size, its 1,645-foot 
depth and its physical features, Lake Tahoe was able to resist pollution 
even when human activity began accelerating as a result of settlement and 
early logging operations. Even by 1962 its waters were still so trans-
parent that a metal disc 20 centimeters in diameter reportedly could be 
seen at a depth of 136 feet and a light transmittance to a depth of nearly 
500 feet as detected with hydrophotometer.

“Only two other sizable lakes in the world are of comparable quality— 
Crater Lake in Oregon, which is protected as part of the Crater Lake 
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In 1968, the States of California and Nevada agreed to 
create a single agency to coordinate and regulate development 
in the Basin and to conserve its natural resources. As re-
quired by the Constitution,3 in 1969 Congress gave its consent 
to the Compact, and the Tahoe Regional Planning Agency 
(TRPA) was organized.4 The Compact authorized TRPA 
to adopt and to enforce a regional plan for land use, transpor-
tation, conservation, recreation, and public services.5

Petitioners own property in the Lake Tahoe Basin. In 
1973, they filed a complaint in the United States District 
Court for the Eastern District of California alleging that 
TRPA, the individual members of its governing body, and its 
executive officer had adopted a land-use ordinance and general 
plan, and engaged in other conduct, that destroyed the eco-
nomic value of petitioners’ property.6 Petitioners alleged that 
respondents had thereby taken their property without due 
process of law and without just compensation in violation of the 
Fifth and Fourteenth Amendments to the Constitution of the 
United States. They sought monetary and equitable relief.

Petitioners advanced alternative theories to support their

National Park, and Lake Baikal in the Soviet Union. Only Lake Tahoe, 
however, is so readily accessible from large metropolitan centers and is so 
adaptable to urban development.” S. Rep. No. 91-510, pp. 3-4 (1969).

3 Article I, § 10, cl. 3, of the Constitution provides:
“No State shall, without the Consent of Congress, lay any Duty of 

Tonnage, keep Troops, or Ships of War in time of Peace, enter into any 
Agreement or Compact with another State, or with a foreign Power, or 
engage in War, unless actually invaded, or in such imminent Danger as 
will not admit of delay.”

4 See Tahoe Regional Planning Compact, 83 Stat. 360, Cal. Gov’t Code 
Ann. §§66800-66801 (West Supp. 1977), Nev. Rev. Stat. §§277.190- 
277.230 (1973) (hereinafter cited as Compact).

5 Compact, Arts. V and VI.
6 The States of California and Nevada and the county of El Dorado 

were originally named as defendants but either were not properly served 
or have been dismissed as parties.
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federal claim. First, they asserted that the alleged violations 
of the Fifth and Fourteenth Amendments gave rise to an 
implied cause of action, comparable to the claim based on an 
alleged violation of the Fourth Amendment recognized in 
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388, 
and that jurisdiction could be predicated on 28 U. S. C. 
§ 1331.7 Second, they claimed that respondents had acted 
under color of state law and therefore their cause of action was 
authorized by 42 U. S. C. § 19838 and jurisdiction was pro-
vided by 28 U. S. C. § 1343.9

The District Court dismissed the complaint. Although it 
concluded that the complaint sufficiently alleged a cause of 

7 The amount in controversy exceeds $10,000. Title 28 U. S. C. § 1331, 
the general federal-question jurisdiction statute, provides in part:
“The district courts shall have original jurisdiction of all civil actions 
wherein the matter in controversy exceeds the sum or value of $10,000, 
exclusive of interest and costs, and arises under the Constitution, laws, or 
treaties of the United States except that no such sum or value shall be 
required in any such action brought against the United States, any agency, 
thereof, or any officer or employee thereof in his official capacity.”

8 Title 42 U. S. C. § 1983 provides:
“Every person who, under color of any statute, ordinance, regulation, 

custom, or usage, of any State or Territory, subjects, or causes to be 
subjected, any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, or immuni-
ties secured by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper proceeding for 
redress.”

9 Title 28 U. S. C. § 1343 provides in part:
“The district courts shall have original jurisdiction of any civil action 

authorized by law to be commenced by any person:

“(3) To redress the deprivation, under color of any State law, statute, 
ordinance, regulation, custom or usage of any right, privilege or immunity 
secured by the Constitution of the United States or by any Act of 
Congress providing for equal rights of citizens or of all persons within the 
jurisdiction of the United States.”



396 OCTOBER TERM, 1978

Opinion of the Court 440U.S.

action for “inverse condemnation,”10 it held that such an 
action could not be brought against TRPA because that 
agency did not have the authority to condemn property. The 
court also held that the individual defendants were immune 
from liability for the exercise of the discretionary functions 
alleged in the complaint.

On appeal, the Court of Appeals for the Ninth Circuit 
affirmed the dismissal of TRPA, but reinstated the complaint 
against the individual respondents. 566 F. 2d 1353. Ad-
dressing first the questions of cause of action and jurisdiction, 
the Court of Appeals rejected petitioners’ claims based on 
§§ 1983 and 1343. The court held that congressional approval 
had transformed the Compact between the States into federal 
law. As a result, the respondents were acting pursuant to 
federal authority, rather than under color of state law, and 
§§ 1983 and 1343 could not be invoked to provide a cause of 
action and federal jurisdiction. But the court accepted peti-
tioners’ alternative argument: It held that they had alleged a 
deprivation of due process in violation of the Fifth and Four-
teenth Amendments, that an implied remedy comparable to 
that upheld in Bivens, supra, was available, and that federal 
jurisdiction was provided by § 1331.

Having found a cause of action and a basis for federal 
jurisdiction, the court turned to the immunity questions. 
Although the point had not been argued, the Court of Appeals 
decided that the Eleventh Amendment immunized TRPA 
from suit in a federal court. With respect to the individual 
respondents, the Court of Appeals held that absolute immu-
nity should be afforded for conduct of a legislative character 
and qualified immunity for executive action. Since the record 
did not adequately disclose whether the challenged conduct 
was legislative or executive, the court remanded for a hearing.

Petitioners ask this Court to hold that TRPA is not entitled 
to Eleventh Amendment immunity and that the individual

10 See 2 P. Nichols, Eminent Domain §6.21 (rev. 3d ed. 1976).
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respondents are not entitled to absolute immunity when act-
ing in a legislative capacity. Because none of the respondents 
filed a cross-petition for certiorari, we have no occasion to 
review the Court of Appeals’ additional holding that a viola-
tion of the Due Process Clause was adequately alleged.11 For 
purposes of our decision, we assume the sufficiency of those 
allegations.

11 The issue we do not address is clearly stated in the following footnote 
to the Court of Appeals opinion:

“Under the strict standard of pleading called for by Pacific States Box 
& Basket Co. v. White, 296 U. S. 176 . . . (1935), none of the complaints 
in any of the cases on appeal would withstand a motion to dismiss. They 
lack specific factual allegations which, if proved, would rebut the presump-
tion of constitutionality that the Pacific States Court accorded acts of 
administrative and legislative bodies.

“Although Pacific States has never been explicitly overruled, we do not 
believe that it represents the present state of the law because it was 
decided two years before the promulgation of the Federal Rules of Civil 
Procedure. We find no precedent in the Ninth Circuit applying Pacific 
States to an analogous case since the Rules took effect.

“In Conley v. Gibson, 355 U. S. 41 . . . (1957), the Supreme Court ex-
plained the modern philosophy of pleading:
“ ‘ [A] 11 the Rules require is “a short and plain statement of the claim” that 
will give the defendant fair notice of what the plaintiff’s claim is and the 
grounds upon which it rests. . . . The Federal Rules reject the approach 
that pleading is a game of skill in which one misstep by counsel may be 
decisive to the outcome and accept the principle that the purpose of 
pleading is to facilitate a proper decision on the merits.’
“Id., at 47-48, . . . (citations omitted).

“Thus a complaint should not be dismissed for insufficiency unless it 
appears to a certainty that plaintiff is entitled to no relief under any state 
of facts which could be proved in support of the claim. 2A J. Moore, 
Federal Practice Ti 12.08 (1975).

“The allegations of ‘taking,’ even though phrased in terms of inverse 
condemnation, are sufficient to show that appellants complained that the 
TRPA exercised its police powers improperly, and that they relied on the 
due process clauses of the Fifth and Fourteenth Amendments.” 566 F. 
2d, at 1359 n. 9.
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I
Before addressing the immunity issues, we must consider 

whether petitioners properly invoked the jurisdiction of a 
federal court. While respondents did not cross petition for 
certiorari, they now argue that the Bivens rationale does not 
apply to a claim based on the deprivation of property rather 
than liberty, and therefore the Court of Appeals’ jurisdictional 
analysis was defective.

We do not normally address any issues other than those 
fairly comprised within the questions presented by the peti-
tion for certiorari and any cross-petitions. An exception to 
this rule is the question of jurisdiction: even if not raised by 
the parties, we cannot ignore the absence of federal jurisdic-
tion. In this case, however, respondents’ attack on the Court 
of Appeals’ Bivens holding fails to support dismissal for want 
of jurisdiction for two reasons.

First, respondents’ “jurisdictional” arguments are not 
squarely directed at jurisdiction itself, but rather at the exist-
ence of a remedy for the alleged violation of their federal 
rights. Faced with a similar claim in Mt. Healthy Board of 
Ed. v. Doyle, 429 U. S. 274, we found that the cause-of-action 
argument was “not of the jurisdictional sort which the Court 
raises on its own motion.” Id., at 279. Since the petitioners 
in Mt. Healthy had “failed to preserve the issue whether the 
complaint stated a claim upon which relief could be granted,” 
id., at 281, the Court simply assumed, without deciding, that 
the suit could properly be brought.

Second, even if the lack of a cause of action were considered 
a jurisdictional defect in a suit brought under § 1331,12 we may 
not dismiss for that reason if the record discloses that federal 
jurisdiction does in fact exist. In this case, we need not even 
reach the Bivens question to conclude that there is both a 
cause of action and federal jurisdiction.

12 See University of California Regents v. Bakke, 438 U. S. 265, 380 
(White , J.); United States v. Griffin, 303 U. S. 226, 229.
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Section 1983 provides a remedy for individuals alleging 
deprivations of their constitutional rights by action taken 
“under color of state law.” The Court of Appeals incorrectly 
assumed that the requirement of federal approval of the inter-
state Compact foreclosed the possibility that the conduct of 
TRPA and its officers could be found to be “under color of 
state law” within the meaning of § 1983.13

The Compact had its genesis in the actions of the compact-
ing States, and it remains part of the statutory law of both 
States.14 The actual implementation of TRPA, after federal 
approval was obtained, depended upon the appointment of 
governing members and executives by the two States and their 
subdivisions and upon mandatory financing secured, by the 
terms of the Compact, from the counties.15 In discharging 
their duties as officials of TRPA, the state and county ap-
pointees necessarily have also served the interests of the 
political units that appointed them. The federal involve-
ment, by contrast, is limited to the appointment of one non-
voting member to the governing board.16 While congressional 
consent to the original Compact was required, the States may 
confer additional powers and duties on TRPA without further 
congressional action. And each State retains an absolute 
right to withdraw from the Compact.

Even if it were not well settled that § 1983 must be given 

13 The fact that the Compact at issue here required congressional 
consent to be effective clearly does not itself mean that action taken 
pursuant to it does not qualify as being “under color of state law.” This 
Court has, in the past, accepted that state regulations are properly 
considered “state law” even though they required federal approval prior 
to their implementation. See Rosado v. Wyman, 397 U. S. 397; King v. 
Smith, 392 U. S. 309.

14 See n. 4, supra.
15 Compact, Arts. Ill (a), VII (a).
16 § 3, 83 Stat. 369. Section 6, 83 Stat. 369, also reserves to Con-

gress the right to require TRPA to furnish information and data that it 
considers appropriate.
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a liberal construction,17 these facts adequately characterize the 
alleged actions of the respondents as “under color of state law” 
within the meaning of that statute. Federal jurisdiction 
therefore rests on § 1343, and there is no need to address the 
question whether there is an implied remedy for violation of 
the Fifth or the Fourteenth Amendment.

II
The Court of Appeals held that California and Nevada had 

delegated authority ordinarily residing in each of those States 
to TRPA. Because “the bi-state Authority serves as an 
agency of the participant states, exercising a specially aggre-
gated slice of state power,” the court concluded “that the 
TRPA is protected by sovereign immunity, preserved for the 
states by the Eleventh Amendment.” 566 F. 2d, at 1359-1360.

The reasoning of the Court of Appeals would extend 
Eleventh Amendment immunity to every bistate agency 
unless that immunity were expressly waived. TRPA argues 
that the propriety of this result is evidenced by the special 
constitutional requirement of congressional approval of any 
interstate compact. Any agency that is so important that it 
could not even be created by the States without a special Act 
of Congress should receive the same immunity that is accorded 
to the States themselves.

We cannot accept such an expansive reading of the 
Eleventh Amendment. By its terms, the protection afforded 
by that Amendment is only available to “one of the United 
States.” It is true, of course, that some agencies exercising

17 Section 1983 originated as § 1 of the Civil Rights Act of 1871. In 
introducing that Act in Congress, Representative Shellabarger pointed out: 
“This act is remedial and in aid of the preservation of human liberty and 
human rights. All statutes and constitutional provisions authorizing such 
statutes are liberally and beneficently construed . . . the largest latitude 
consistent with the words employed is uniformly given in construing such 
statutes.” Cong. Globe, 42d Cong., 1st Sess., App. 68 (1871).
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state power have been permitted to invoke the Amendment 
in order to protect the state treasury from liability that would 
have had essentially the same practical consequences as a 
judgment against the State itself.18 But the Court has con-
sistently refused to construe the Amendment to afford pro-
tection to political subdivisions such as counties and munici-
palities, even though such entities exercise a “slice of state 
power.”19

If an interstate compact discloses that the compacting 
States created an agency comparable to a county or munici-
pality, which has no Eleventh Amendment immunity, the 
Amendment should not be construed to immunize such an 
entity. Unless there is good reason to believe that the States 
structured the new agency to enable it to enjoy the special 
constitutional protection of the States themselves, and that 
Congress concurred in that purpose, there would appear to be 
no justification for reading additional meaning into the limited 
language of the Amendment.

California and Nevada have both filed briefs in this Court 
disclaiming any intent to confer immunity on TRPA. They 
point to provisions of their Compact that indicate that TRPA 
is to be regarded as a political subdivision rather than an arm 
of the State. Thus TRPA is described in Art. Ill (a) as a 
“separate legal entity” and in Art. VI (a) as a “political sub-
division.” Under the terms of the Compact, 6 of the 10 
governing members of TRPA are appointed by counties and 
cities, and only 4 by the 2 States.20 Funding under the 

18 See Edelman v. Jordan, 415 U. S. 651; Ford Motor Co. v. Depart-
ment of Treasury of Indiana, 323 U. S. 459.

19 See Mt. Healthy Board of Ed. n . Doyle, 429 U. S. 274; Moor v. 
County of Alameda, 411 U. S. 693, 717-721; Lincoln County v. Luning, 
133 U. S. 529, 530; Compact, Art. VIII (b).

20 Compact, Art. Ill (a). In addition, 10 of the 17 members of the 
Advisory Planning Commission established by the Compact are to be 
associated with local agencies, 4 others are to be residents of the region, 
and only 1 is from state government. Compact, Art. Ill (h).
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Compact must be provided by the counties, not the States.21 
Finally, instead of the state treasury being directly responsible 
for judgments against TRPA, Art. VII (f) expressly provides 
that obligations of TRPA shall not be binding on either State.

The regulation of land use is traditionally a function per-
formed by local governments. Concern with the proper per-
formance of that function in the bistate area was a primary 
motivation for the creation of TRPA itself, and gave rise to 
the specific controversy at issue in this litigation. Moreover, 
while TRPA, like cities, towns, and counties, was originally 
created by the States, its authority to make rules within its 
jurisdiction is not subject to veto at the state level. Indeed, 
that TRPA is not in fact an arm of the State subject to its 
control is perhaps most forcefully demonstrated by the fact 
that California has resorted to litigation in an unsuccessful 
attempt to impose its will on TRPA.22

The intentions of Nevada and California, the terms of the 
Compact, and the actual operation of TRPA make clear that 
nothing short of an absolute rule, such as that implicit in the 
holding of the Court of Appeals, would allow TRPA to claim 
the sovereign immunity provided by the Constitution to 
Nevada and California. Because the Eleventh Amendment 
prescribes no such rule, we hold that TRPA is subject to “the 
judicial power of the United States” within the meaning of 
that Amendment.23

Ill
We turn, finally, to petitioners’ challenge to the Court of 

Appeals’ holding that the individual respondents are abso-

21 Compact, Art. VII (a).
22 See California v. TRPA, 516 F. 2d 215 (CA9 1975).
23 Because of our disposition of this question, we need not address peti-

tioners’ argument that, even assuming that TRPA might be entitled to 
Eleventh Amendment immunity, such protection was affirmatively waived 
by the compacting States. See Petty v. Tennessee-Missouri Bridge 
Comm’n, 359 IT. S. 275.
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lutely immune from federal damages liability for actions taken 
in their legislative capacities.

The immunity of legislators from civil suit for what they 
do or say as legislators has its roots in the parliamentary 
struggles of 16th- and 17th-century England; such immunity 
was consistently recognized in the common law and was taken 
as a matter of course by our Nation’s founders.24 In Tenney 
v. Brandhove, 341 U. S. 367, this Court reasoned that Con-
gress, in enacting § 1983 as part of the Civil Rights Act of 
1871, could not have intended “to overturn the tradition of 
legislative freedom achieved in England by Civil War and 
carefully preserved in the formation of State and National 
Governments here.” 341 U. 8., at 376. It therefore held that 
state legislators are absolutely immune from suit under § 1983 
for actions “in the sphere of legitimate legislative activity.” 
341 U. 8., at 376.

Petitioners do not challenge the validity of the holding in 
Tenney, or of the decisions recognizing the absolute immunity 
of federal legislators.25 Rather, their claim is that absolute 
immunity should be limited to the federal and state levels, 
and should not extend to individuals acting in a legislative 
capacity at a regional level. In support of this proposed dis-
tinction, petitioners argue that the source of immunity for 
state legislators is found in constitutional provisions, such as 
the Speech or Debate Clause, which have no application to 
a body such as TRPA. In addition, they point out that 
because state legislatures have effective means of disciplining 
their members that TRPA does not have, the threat of possi-

24 See Tenney v. Brandhove, 341 U. S. 367, 372-375; Scheuer v. Rhodes, 
416 U. S. 232, 239 n. 4; Developments in the Law—Section 1983 and 
Federalism, 90 Harv. L. Rev. 1133, 1200 (1977) (legislative immunity 
“enjoys a unique historical position”).

25 See Doe v. McMillan, 412 U. S. 306; Kilbourn v. Thompson, 103 
U. S. 168.
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ble personal liability is necessary to deter lawless conduct by 
the governing members of TRPA.26

We find these arguments unpersuasive. The Speech or 
Debate Clause of the United States Constitution27 is no more 
applicable to the members of state legislatures than to the 
members of TRPA. The States are, of course, free to adopt 
similar clauses in their own constitutions, and many have in 
fact done so.28 These clauses reflect the central importance 
attached to legislative freedom in our Nation. But the abso-
lute immunity for state legislators recognized in Tenney re-
flected the Court’s interpretation of federal law; the decision 
did not depend on the presence of a speech or debate clause 
in the constitution of any State, or on any particular set of 
state rules or procedures available to discipline erring legisla-
tors. Rather, the rule of that case recognizes the need for

26 In support of these arguments, petitioners invoke decisions of the 
Courts of Appeals denying absolute immunity to subordinate officials such 
as county supervisors and members of a park district board. Williams v. 
Anderson, 562 F. 2d 1081, 1101 (CA8 1977) (school board members); 
Jones v. Diamond, 519 F. 2d 1090, 1101 (CA5 1975) (county supervisors); 
Curry v. Gillette, 461 F. 2d 1003, 1005 (CA6 1972), cert, denied sub nom. 
Marsh n . Curry, 409 U. S. 1042 (aiderman); Progress Development Corp. 
n . Mitchell, 286 F. 2d 222, 231 (CA7 1961) (members of park district 
board and village board of trustees); Nelson v. Knox, 256 F. 2d 312, 314- 
315 (CA6 1958) (city commissioners); Cobb v. Malden, 202 F. 2d 701, 
706-707 (CAI 1953) (McGruder, C. J., concurring) (city councilmen). 
Respondents, on the other hand, contend that in most, if not all, of the 
cases in which absolute immunity has been denied, the individuals were not 
in fact acting in a legislative capacity. We need not resolve this dispute. 
Whether individuals performing legislative functions at the purely local 
level, as opposed to the regional level, should be afforded absolute im-
munity from federal damages claims is a question not presented in this 
case.

27 Article I, § 6, of the United States Constitution provides in part 
that “for any Speech or Debate in either House, [the Senators and 
Representatives] shall not be questioned in any other Place.”

28 See Tenney n . Brandhove, supra, at 375.
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immunity to protect the “public good.” As Mr. Justice 
Frankfurter pointed out:

“Legislators are immune from deterrents to the uninhib-
ited discharge of their legislative duty, not for their pri-
vate indulgence but for the public good. One must not 
expect uncommon courage even in legislators. The priv-
ilege would be of little value if they could be subjected 
to the cost and inconvenience and distractions of a trial 
upon a conclusion of the pleader, or to the hazard of a 
judgment against them based upon a jury’s speculation 
as to motives. The holding of this Court in Fletcher v. 
Peck, 6 Cranch 87, 130, that it was not consonant with 
our scheme of government for a court to inquire into the 
motives of legislators, has remained unquestioned.” 341 
U. S., at 377.

This reasoning is equally applicable to federal, state, and 
regional legislators.29 Whatever potential damages liability 
regional legislators may face as a matter of state law, we hold 
that petitioners’ federal claims do not encompass the recovery 
of damages from the members of TRPA acting in a legislative 
capacity.30

29 There is no allegation in this complaint that any members of TRPA’s 
governing board profited personally from the performance of any legislative 
act. App. 8-12. If the respondents have enacted unconstitutional legisla-
tion, there is no reason why relief against TRPA itself should not ade-
quately vindicate petitioners’ interests. See Monell n . New York City 
Dept, of Social Services, 436 U. S. 658.

30 This holding is supported by the analysis in Butz n . Economou, 438 
U. S. 478, which recognized absolute immunity for individuals performing 
judicial and prosecutorial functions within the Department of Agriculture. 
In that case, we rejected the argument that absolute immunity should be 
denied because the individuals were employed in the Executive Branch, 
reasoning that “[j]udges have absolute immunity not because of their 
particular location within the Government but because of the special 
nature of their responsibilities.” Id., at 511. This reasoning also applies 
to legislators.
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Like the Court of Appeals, we are unable to determine from 
the record the extent to which petitioners seek to impose 
liability upon the individual respondents for the performance 
of their legislative duties. We agree, however, that to the 
extent the evidence discloses that these individuals were act-
ing in a capacity comparable to that of members of a state 
legislature, they are entitled to absolute immunity from fed-
eral damages liability.

The judgment of the Court of Appeals is reversed in part 
and affirmed in part.

It is so ordered.

Mr . Justice  Brennan , dissenting in part.
I join Part I of Mr . Justice  Blackmu n ’s opinion dissent-

ing in part. In addition I would not reach the question, 
which the Court discusses in dicta, ante, at 401, whether com-
pacting States can create an agency protected by Eleventh 
Amendment immunity. In all other respects I join the 
Court’s opinion.

Mr . Justic e  Marshall , dissenting in part.
The Court today extends absolute immunity to nonelected 

regional officials for their legislative acts. Because extension 
of such extraordinary protection is without support in either 
precedent or policy, I cannot join Part III of the Court’s 
opinion. ■

In Tenney n . Brandhove, 341 U. S. 367 (1951), this Court 
declined to construe 42 U. S. C. § 1983 as abrogating state 
legislators’ unqualified immunity from suits that arise out of 
their legislative activity. Underlying the decision in Tenney 
was a recognition of the unique status of the legislative privi-
lege, maintained for several centuries at common law and 
enshrined in the Federal Constitution, Art. I, § 6, as well as 
in all but seven of the States’ constitutions. 341 U. S., at 
372-375. Absent evidence of explicit congressional intent,
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the Court was unwilling to strip state legislators of a protec-
tion so long enjoyed when there remained power in the voters 
to “discourag[e] or correcft]” abuses by their elected repre-
sentatives. Id., at 378.

Neither of the premises on which Tenney rested can sustain 
today’s holding. Immunity for appointed regional officials 
is without common-law antecedents or state constitutional 
status. Even the Compact does not purport to confer im-
munity on TRPA officials, and neither California nor Nevada 
has claimed any such intent in the briefs filed in the instant 
case. More significantly, none of TRPA’s 10-member govern-
ing board is elected. Six are appointed by county and city 
governments in the area, two are appointed by the Governors 
of California and Nevada respectively, and two are members 
by virtue of their offices in state natural resource agencies. 
Compact, Art. Ill (a). Thus, no member of the board is 
directly accountable to the public for his legislative acts. To 
cloak these officials with absolute protection where control by 
the electorate is so attenuated subverts the very system of 
checks and balances that the doctrine of legislative privilege 
was designed to secure. Insulating appointed officials from 
liability, no matter how egregious their “legislative” miscon-
duct, is unlikely to enhance the integrity of the decisional 
process. Nor will public support for the outcome of such 
processes be fostered by a scheme placing these decision-
makers beyond constitutional constraints.

Equally troubling is the majority’s refusal to confront the 
logical implications of its analysis. To be sure, the Court 
expressly reserves the question whether individuals perform-
ing legislative functions at the local level should be afforded 
absolute immunity from federal damages claims. Ante, at 404 
n. 26. But the majority’s reasoning in this case leaves little 
room to argue that municipal legislators stand on a different 
footing than their regional counterparts. Surely the Court’s 
supposition that the “cost and inconvenience and distractions 
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of a trial” will impede officials in the “ ‘uninhibited discharge 
of their legislative duty/ ” ante, at 405, quoting Tenney v. 
Brandhove, supra, at 377, applies with equal force whether 
the officials occupy local or regional positions. Moreover, the 
Court implies that the test for conferring unqualified im-
munity is purely functional. Ante, at 405 n. 30. If the sole 
inquiry under that test is the nature of the officials’ responsi-
bilities, see ibid., not the common-law and constitutional 
underpinnings of the privilege itself or the wisdom of extend-
ing it to nonelected officials, then presumably any appointed 
member of a municipal government can claim absolute pro-
tection for his legislative acts.

A doctrine that denies redress for constitutional wrongs 
should, in my judgment, be narrowly confined to those con-
texts where history and public policy compel its acceptance. 
Today’s decision both expands the scope of immunity beyond 
such limits and lays the groundwork for further extension.

I respectfully dissent.

Mr . Justice  Blackmu n , with whom Mr . Justice  Bren -
nan  joins as to Part I, dissenting in part.

I
I cannot conclude so easily, as the Court does, ante, at 

405-406, that the members of TRPA are absolutely immune 
from liability from federal claims for what ultimately may be 
determined to be legislative acts. Nor do I know what the 
Court means by a “regional legislator”—other than its conclu-
sion that members of TRPA are such—or where the line is 
now to be drawn between a “regional legislator” and a member 
of a public body somewhat farther down the scale of entities 
in our varied political structures.

It is difficult for me to associate the members of TRPA with 
federal or state legislators. Their duties are not solely legis-
lative; they possess some executive powers. They are not in 
equipoise with other branches of government, and the concept
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of separation of powers has no relevance to them. They are 
not subject to the responsibility and the brake of the electoral 
process. And there is no provision for discipline within the 
body, as the Houses of Congress and the state legislatures 
possess.

I therefore am not now prepared to agree that the members 
of TRPA enjoy absolute immunity, against federal claims, for 
their “legislative” acts. I think they are entitled to qualified 
immunity within the limitations outlined in Scheuer v. 
Rhodes, 416 U. S. 232 (1974), and Butz v. Economou, 438 
U. S. 478 (1978). Those cases, it seems to me, set forth the 
guidelines appropriate for this one, and I would follow them 
in the present context.

II
I also do not join the Court in its flat ruling, ante, at 404, 

that the Speech or Debate Clause of our Federal Constitution, 
Art. I, § 6, has no application to state legislatures. That may 
well be, but some federal courts have ruled otherwise, Eslinger 
v. Thomas, 476 F. 2d 225, 228 (CA4 1973) (holding the Clause 
to be applicable); In re Grand Jury Proceedings, 563 F. 2d 
577, 582-583 (CA3 1977), and United States v. Gillock, 587 
F. 2d 284, 286 (CA6 1978) (both recognizing a federal 
common-law speech or debate privilege for state legislators 
based in part on the federal Speech or Debate Clause), and 
the controversy on this point remains a live one. See United 
States v. Craig, 528 F. 2d 773, 776 (CA7), opinion on rehear-
ing en banc, 537 F. 2d 957, cert, denied sub nom. Markert v. 
United States, 429 U. S. 999 (1976). Because the issue of 
application of the Clause to state legislatures (as distinguished 
from TRPA) is not presented here, I would not decide it with 
a passing fiat.



410 OCTOBER TERM, 1978

Syllabus 440 U. S.

NEVADA et  al . v. HALL et  al .

CERTIORARI TO THE COURT OF APPEAL OF CALIFORNIA, FIRST 
APPELLATE DISTRICT

No. 77-1337. Argued November 7, 1978—Decided March 5, 1979

Respondents, California residents, brought this suit in a California court 
for damages against petitioner State of Nevada and others for injuries 
respondents sustained when a Nevada-owned vehicle on official business 
collided on a California highway with a vehicle occupied by respond-
ents. After the California Supreme Court, reversing the trial court, 
held Nevada amenable to suit in the California courts, Nevada, on the 
basis of the Full Faith and Credit Clause of the Federal Constitution, 
unsuccessfully invoked a Nevada statute limiting to $25,000 any tort 
award against the State pursuant to its statutory waiver of sovereign 
immunity. Following trial, damages were awarded respondents for 
$1,150,000, and the judgment in their favor was affirmed on appeal. 
Held: A State is not constitutionally immune from suit in the courts of 
another State. Pp. 414-427.

(a) The doctrine that no sovereign may be sued in its own courts 
without its consent does not support a claim of immunity in another 
sovereign’s courts. Pp. 414-418.

(b) The need for constitutional protection against one State’s being 
sued in the courts of another State was not discussed by the Framers, 
and nothing in Art. Ill authorizing the judicial power of the United 
States or in the Eleventh Amendment limitation on that power provides 
any basis, explicit or implicit, for this Court to limit the judicial powers 
that California has exercised in this case. Pp. 418-421.

(c) The Full Faith and Credit Clause does not require a State to 
apply another State’s law in violation of its own legitimate public 
policy. Pacific Ins. Co. n . Industrial Accident Comm’n, 306 U. S. 
493. Here California, which has provided by statute for jurisdiction in 
its courts over residents and nonresidents alike to allow those negligently 
injured on its highways to secure full compensation for their injuries in 
California courts, is not required to surrender jurisdiction to Nevada or 
to limit respondents’ recovery to the $25,000 Nevada statutory maxi-
mum. Pp. 421-424.

(d) The specific limitations that certain constitutional provisions such 
as Art. I, § 8, and Art. IV, § 2, place upon the sovereignty of the States 
do not imply that any one State’s immunity from suit in the courts of 
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another State is anything more than a matter of comity, and nothing in 
the Constitution authorizes or obligates this Court to frustrate Cali-
fornia’s policy of fully compensating those negligently injured on its 
highways. Pp. 424-427.

74 Cal. App. 3d 280, 141 Cal. Rptr. 439, affirmed.

Ste ve ns , J., delivered the opinion of the Court, in which Brenn an , 
Stew art , Whit e , Marsh al l , and Powe ll , JJ., joined. Bla ckm un , J., 
filed a dissenting opinion, in which Burge r , C. J., and Rehn qui st , J., 
joined, post, p. 427. Rehn qui st , J., filed a dissenting opinion, in which 
Bur ge r , C. J., joined, post, p. 432.

Michael W. Dyer, Deputy Attorney General of Nevada, 
argued the cause for petitioners. With him on the briefs were 
Robert Frank List, Attorney General, and James H. Thomp-
son, Chief Deputy Attorney General.

Everett P. Rowe argued the cause and filed a brief for 
respondents.

Mr . Justi ce  Steve ns  delivered the opinion of the Court.
In this tort action arising out of an automoble collision in 

California, a California court has entered a judgment against 
the State of Nevada that Nevada’s own courts could not have 
entered. We granted certiorari to decide whether federal law 
prohibits the California courts from entering such a judgment 
or, indeed, from asserting any jurisdiction over another sover-
eign State.

The respondents are California residents. They suffered 
severe injuries in an automoble collision on a California high-
way on May 13, 1968. The driver of the other vehicle, an 
employee of the University of Nevada, was killed in the colli-
sion. It is conceded that he was driving a car owned by the 
State, that he was engaged in official business, and that the 
University is an instrumentality of the State itself.

Respondents filed this suit for damages in the Superior 
Court for the city of San Francisco, naming the administrator 
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of the driver’s estate, the University, and the State of Nevada 
as defendants. Process was served on the State and the Uni-
versity pursuant to the provisions of the California Vehicle 
Code authorizing service of process on nonresident motorists? 
The trial court granted a motion to quash service on the 
State, but its order was reversed on appeal. The California 
Supreme Court held, as a matter of California law, that the 
State of Nevada was amenable to suit in California courts and 
remanded the case for trial. Hall v. University of Nevada, 8 
Cal. 3d 522, 503 P. 2d 1363. We denied certiorari. 414 U. S. 
820.

On remand, Nevada filed a pretrial motion to limit the 
amount of damages that might be recovered. A Nevada 
statute places a limit of $25,000 on any award in a tort action 
against the State pursuant to its statutory waiver of sovereign 
immunity.2 Nevada argued that the Full Faith and Credit 

1 Section 17451 of the Code provides:
"The acceptance by a nonresident of the rights and privileges conferred 

upon him by this code or any operation by himself or agent of a motor 
vehicle anywhere within this state, or in the event the nonresident is the 
owner of a motor vehicle then by the operation of the vehicle anywhere 
within this state by any person with his express or implied permission, is 
equivalent to an appointment by the nonresident of the director or his 
successor in office to be his true and lawful attorney upon whom may be 
served all lawful processes in any action or proceeding against the non-
resident operator or nonresident owner growing out of any accident or 
collision resulting from the operation of any motor vehicle anywhere within 
this state by himself or agent, which appointment shall also be irrevocable 
and binding upon his executor or administrator.” Cal. Veh. Code Ann. 
§ 17451 (West 1971).

An administrator of the decedent’s estate was appointed in California 
and was served personally.

2 Nev. Rev. Stat. §41.035 (1) as it existed in 1968, found in official 
edition, 1965 Nev. Stats., p. 1414 (later amended by 1968 Nev. Stats., 
p. 44, 1973 Nev. Stats., p. 1532, and 1977 Nev. Stats, pp. 985, 1539): 
“No award for damages in an action sounding in tort brought under 
section 2 may exceed the sum of $25,000 to or for the benefit of any
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Clause of the United States Constitution3 required the Cali-
fornia courts to enforce that statute. Nevada’s motion was 
denied, and the case went to trial.

The jury concluded that the Nevada driver was negligent 
and awarded damages of $1,150,000? The Superior Court 
entered judgment on the verdict and the Court of Appeal 
affirmed. After the California Supreme Court denied review,

claimant. No such award may include any amount as exemplary or 
punitive damages or as interest prior to judgment.”
Nev. Rev. Stat. § 41.031 (1977):
“1. The State of Nevada hereby waives its immunity from liability and 
action and hereby consents to have its liability determined in accordance 
with the same rules of law as are applied to civil actions against natural 
persons and corporations, except as otherwise provided in NRS 41.032 to 
41.038, inclusive, and subsection 3 of this section, if the claimant complies 
with the limitations of NRS 41.032 to 41.036, inclusive, or the limitations 
of the NRS 41.010. The State of Nevada further waives the immunity 
from liability and action of all political subdivisions of the state, and their 
liability shall be determined in the same maimer, except as otherwise pro-
vided in NRS 41.032 to 41.038, inclusive, and subsection 3 of this section, 
if the claimant complies with the limitations of NRS 41.032 to 41.036, 
inclusive.
“2. An action may be brought under this section, in a court of competent 
jurisdiction of this state, against the State of Nevada, any agency of the 
state, or any political subdivision of the state. In an action against the 
state or any agency of the state, the State of Nevada shall be named as 
defendant, and the summons and a copy of the complaint shall be served 
upon the secretary of state.”

3 Article IV, § 1, provides:
“Full Faith and Credit shall be given in each State to the public Acts, 
Records, and judicial Proceedings of every other State. And the Congress 
may by general Laws prescribe the Manner in which such Acts, Records 
and Proceedings shall be proved, and the Effect thereof.”

4 The evidence indicated that respondent John Hall, a minor at the time 
of the accident, sustained severe head injuries resulting in permanent brain 
damage which left him severely retarded and unable to care for himself, 
and that respondent Patricia Hall, his mother, suffered severe physical 
and emotional injuries.
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the State of Nevada and its University successfully sought a 
writ of certiorari. 436 U. S. 925.

Despite its importance, the question whether a State may 
claim immunity from suit in the courts of another State 
has never been addressed by this Court. The question is not 
expressly answered by any provision of the Constitution; 
Nevada argues that it is implicitly answered by reference to 
the common understanding that no sovereign is amenable to 
suit without its consent—an understanding prevalent when 
the Constitution was framed and repeatedly reflected in this 
Court’s opinions. In order to determine whether that under-
standing is embodied in the Constitution, as Nevada claims,5 
it is necessary to consider (1) the source and scope of the tra-
ditional doctrine of sovereign immunity; (2) the impact of 
the doctrine on the framing of the Constitution; (3) the Full 
Faith and Credit Clause; and (4) other aspects of the Con-
stitution that qualify the sovereignty of the several States.

I
The doctrine of sovereign immunity is an amalgam of two 

quite different concepts, one applicable to suits in the sover-
eign’s own courts and the other to suits in the courts of 
another sovereign.

The immunity of a truly independent sovereign from suit 
in its own courts has been enjoyed as a matter of absolute 
right for centuries. Only the sovereign’s own consent could 
qualify the absolute character of that immunity.

The doctrine, as it developed at common law, had its origins 
in the feudal system. Describing those origins, Pollock and 
Maitland noted that no lord could be sued by a vassal in his 

5 No one claims that any federal statute places any relevant restriction 
on California’s jurisdiction or lends any support to Nevada’s claim of 
immunity. If there is a federal rule that restricts California’s exercise 
of jurisdiction in this case, that restriction must be a part of the United 
States Constitution.
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own court, but each petty lord was subject to suit in the 
courts of a higher lord. Since the King was at the apex of 
the feudal pyramid, there was no higher court in which he 
could be sued.6 The King’s immunity rested primarily on the 
structure of the feudal system and secondarily on a fiction 
that the King could do no wrong.7

We must, of course, reject the fiction. It was rejected by 
the colonists when they declared their independence from the 
Crown,8 and the record in this case discloses an actual wrong 
committed by Nevada. But the notion that immunity from 
suit is an attribute of sovereignty is reflected in our cases.

Mr. Chief Justice Jay described sovereignty as the “right to 
govern”;9 that kind of right would necessarily encompass the 
right to determine what suits may be brought in the sover-
eign’s own courts. Thus, Mr. Justice Holmes explained sover-

6 See 1 F. Pollock & F. Maitland, History of English Law 518 (2d ed. 
1899) (“He can not be compelled to answer in his own court, but this is 
true of every petty lord of every petty manor; that there happens to be in 
this world no court above his court is, we may say, an accident”); 
Engdahl, Immunity and Accountability for Positive Governmental Wrongs, 
44 U. Colo. L. Rev. 1, 2-5 (1972).

7 See 1 W. Blackstone, Commentaries *246 (“The king, moreover, is not 
only incapable of doing wrong, but even of thinking wrong; he can never 
mean to do an improper thing”). In fact, however, effective mechanisms 
developed early in England to redress injuries resulting from the wrongs 
of the King. See Jaffe, Suits Against Governments and Officers: Sovereign 
Immunity, 77 Harv. L. Rev. 1, 3-5 (1963).

8 The Declaration of Independence proclaims:
“[T]hat whenever any form of government becomes destructive of these 
ends, it is the right of the people to alter or to abolish it, and to institute 
new government . . . and such is now the necessity which constrains them 
to alter their former systems of government. The history of the present 
King of Great Britain is a history of repeated injuries and usurpations, all 
having in direct object the establishment of an absolute tyranny over 
these states.”
See generally B. Bailyn, The Ideological Origins of the American Revolu-
tion 198-229 (1967).

9 See Chisholm v. Georgia, 2 Dall. 419, 472.
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eign immunity as based “on the logical and practical ground 
that there can be no legal right as against the authority that 
makes the law on which the right depends.” 10

This explanation adequately supports the conclusion that 
no sovereign may be sued in its own courts without its con-
sent, but it affords no support for a claim of immunity in 
another sovereign’s courts. Such a claim necessarily impli-
cates the power and authority of a second sovereign; its source 
must be found either in an agreement, express or implied, 
between the two sovereigns, or in the voluntary decision of 
the second to respect the dignity of the first as a matter of 
comity.

This point was plainly stated by Mr. Chief Justice Marshall 
in The Schooner Exchange n . McFaddon, 7 Cranch 116, which 
held that an American court could not assert jurisdiction over 
a vessel in which Napoleon, the reigning Emperor of France, 
claimed a sovereign right. In that case, the Chief Justice 
observed:

“The jurisdiction of courts is a branch of that which 
is possessed by the nation as an independent sovereign 
power.

“The jurisdiction of the nation within its own territory 
is necessarily exclusive and absolute. It is susceptible 
of no limitation not imposed by itself. Any restriction 
upon it, deriving validity from an external source, would 
imply a diminution of its sovereignty to the extent of the 
restriction, and an investment of that sovereignty to the 
same extent in that power which could impose such 
restriction.

“All exceptions, therefore, to the full and complete 
power of a nation within its own territories, must be 
traced up to the consent of the nation itself. They can 
flow from no other legitimate source.” Id., at 136.

10 See Kawananakoa v. Polyblmk, 205 U. S. 349, 353.
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After noting that the source of any immunity for the French 
vessel must be found in American law, the Chief Justice 
interpreted that law as recognizing the common usage among 
nations in which every sovereign was understood to have 
waived its exclusive territorial jurisdiction over visiting sov-
ereigns, or their representatives, in certain classes of cases.11

The opinion in The Schooner Exchange makes clear that if 
California and Nevada were independent and completely sov-
ereign nations, Nevada’s claim of immunity from suit in 
California’s courts would be answered by reference to the law 
of California.12 It is fair to infer that if the immunity defense 
Nevada asserts today had been raised in 1812 when The 
Schooner Exchange was decided, or earlier when the Consti-
tution was being framed, the defense would have been sus-
tained by the California courts.13 By rejecting the defense in 

11 The opinion describes the exemption of the person of the sovereign 
from arrest or detention in a foreign territory, the immunity allowed to 
foreign ministers, and the passage of troops through a country with its 
permission. 7 Cranch, at 137-140.

12 Were it an independent sovereign, Nevada might choose to withdraw its 
money from California banks, or to readjust its own rules as to California’s 
amenability to suit in the Nevada courts. And it might refuse to allow 
this judgment to be enforced in its courts. But it could not, absent Cali-
fornia’s consent and absent whatever protection is conferred by the United 
States Constitution, invoke any higher authority to enforce rules of inter-
state comity and to stop California from asserting jurisdiction. For to do 
so would be wholly at odds with the sovereignty of California.

13 Such a defense was sustained in 1929 by the Supreme Court of North 
Dakota in Paulus v. South Dakota, 58 N. D. 643, 647-649, 227 N. W. 52, 
54-55. The States’ practice of waiving sovereign immunity in their own 
courts is a relatively recent development; it was only last year, for exam-
ple, that Pennsylvania concluded that the defense would no longer be rec-
ognized, at least in certain circumstances, in that State. See Mayle n . 
Pennsylvania Dept, of Highways, 479 Pa. 382, 388 A. 2d 709 (1978); 1978 
Pa. Laws, Act. No. 1978-152, to be codified as 42 Pa. Cons. Stat. §§ 5101, 
5110. But as States have begun to waive their rights to immunity in their
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this very case, however, the California courts have told us that 
whatever California law may have been in the past, it no 
longer extends immunity to Nevada as a matter of comity.

Nevada quite rightly does not ask us to review the Cali-
fornia courts’ interpretation of California law. Rather, it 
argues that California is not free, as a sovereign, to apply its 
own law, but is bound instead by a federal rule of law implicit 
in the Constitution that requires all of the States to adhere to 
the sovereign-immunity doctrine as it prevailed when the 
Constitution was adopted. Unless such a federal rule exists, 
we of course have no power to disturb the judgment of the 
California courts.

II
Unquestionably the doctrine of sovereign immunity was a 

matter of importance in the early days of independence.14 
Many of the States were heavily indebted as a result of the 
Revolutionary War. They were vitally interested in the ques-
tion whether the creation of a new federal sovereign, with 
courts of its own, would automatically subject them, like 
lower English lords, to suits in the courts of the “higher” 
sovereign.

But the question whether one State might be subject to 
suit in the courts of another State was apparently not a mat-
ter of concern when the new Constitution was being drafted 

own courts, it was only to be expected that the privilege of immunity 
afforded to other States as a matter of comity would be subject to question.

Similarly, as concern for redress of individual injuries has enhanced, so 
too have moves toward the reappraisal of the practices of sovereign 
nations according absolute immunity to foreign sovereigns. The govern-
ing rule today, in many nations, is one of restrictive rather than absolute 
immunity. See 26 Dept. State Bull. 984 (1952); Note, The Jurisdictional 
Immunity of Foreign Sovereigns, 63 Yale L. J. 1148 (1954); Martiniak, 
Hall v. Nevada: State Court Jurisdiction Over Sister States v. American 
State Sovereign Immunity, 63 Calif. L. Rev. 1144, 1155-1157 (1975).

14 See generally C. Jacobs, The Eleventh Amendment and Sovereign 
Immunity 1-40 (1972).
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and ratified. Regardless of whether the Framers were correct 
in assuming, as presumably they did, that prevailing notions 
of comity would provide adequate protection against the 
unlikely prospect of an attempt by the courts of one State to 
assert jurisdiction over another, the need for constitutional 
protection against that contingency was not discussed.

The debate about the suability of the States focused on the 
scope of the judicial power of the United States authorized 
by Art. III.15 In The Federalist, Hamilton took the position 
that this authorization did not extend to suits brought by an 
individual against a nonconsenting State.16 The contrary 
position was also advocated17 and actually prevailed in this 
Court’s decision in Chisholm v. Georgia, 2 Dall. 419.

15 Article III provides, in relevant part:
“Section 1. The judicial Power of the United States, shall be vested in 

one supreme Court, and in such inferior Courts as the Congress may from 
time to time ordain and establish. . . .

“Section 2. The judicial Power shall extend to all Cases, in Law and 
Equity, arising under this Constitution, the Laws of the United States, 
and Treaties made, or which shall be made, under their Authority ... to 
Controversies to which the United States shall be a Party;—to Controver-
sies between two or more States;—between a State and Citizens of 
another State;—between Citizens of different States;—between Citizens 
of the same State claiming Lands under Grants of different States, and 
between a State, or the Citizens thereof, and foreign States, Citizens or 
Subjects.”

16 The Federalist No. 81, p. 508 (H. Lodge ed. 1908) (A. Hamilton) 
(“It is inherent in the nature of sovereignty not to be amenable to the 
suit of an individual without its consent”); see 3 J. Elliot, Debates on the 
Federal Constitution 555 (1876) (John Marshall) (“I hope that no gentle-
man will think that a state will be called at the bar of the federal 
court. . . . The intent is, to enable states to recover claims of individuals 
residing in other states. I contend this construction is warranted by the 
words”). Id., at 533 (James Madison).

17 See 2 id., at 491 (James Wilson) (“When a citizen has a controversy 
with another state, there ought to be a tribunal where both parties may 
stand on a just and equal footing”); Jacobs, supra n. 14, at 40 (“[T]he 
legislative history of the Constitution hardly warrants the conclusion drawn



420 OCTOBER TERM, 1978

Opinion of the Court 440U.S.

The Chisholm decision led to the prompt adoption of the 
Eleventh Amendment.18 That Amendment places explicit 
limits on the powers of federal courts to entertain suits against 
a State.19

The language used by the Court in cases construing these 
limits, like the language used during the debates on ratifica-
tion of the Constitution, emphasized the widespread accept-
ance of the view that a sovereign State is never amenable to 
suit without its consent.20 But all of these cases, and all of 
the relevant debate, concerned questions of federal-court juris-
diction and the extent to which the States, by ratifying the 
Constitution and creating federal courts, had authorized suits

by some that there was a general understanding, at the time of ratification, 
that the states would retain their sovereign immunity”).

18 See Hans n . Louisiana, 134 U. S. 1, 11; Monaco v. Mississippi, 292 
U. S. 313, 325.

19 The Eleventh Amendment provides:
“The Judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the 
United States by Citizens of another State, or by Citizens or Subjects of 
any Foreign State.”

Even as so limited, however, the Eleventh Amendment has not accorded 
the States absolute sovereign immunity in federal-court actions. The 
States are subject to suit by both their sister States and the United States. 
See, e. g., North Dakota v. Minnesota, 263 U. S. 365, 372; United States v. 
Mississippi, 380 U. S. 128, 140-141. Further, prospective injunctive and 
declaratory relief is available against States in suits in federal court in 
which state officials are the nominal defendants. See Ex parte Young, 209 
U. S. 123; Edelman v. Jordan, 415 U. S. 651. See generally Baker, Fed-
eralism and the Eleventh Amendment, 48 U. Colo. L. Rev. 139 (1977).

20 See, e. g., Hans n . Louisiana, supra, at 18 (“The state courts have no 
power to entertain suits by individuals against a state without its consent. 
Then how does the Circuit Court, having only concurrent jurisdiction, 
acquire any such power?”); Monaco v. Mississippi, supra, at 322-323 
(“There is also the postulate that States of the Union, still possessing 
attributes of sovereignty, shall be immune from suits, without their con-
sent, save where there has been ‘a surrender of this immunity in the plan 
of the convention’ ”).
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against themselves in those courts. These decisions do not 
answer the question whether the Constitution places any 
limit on the exercise of one’s State’s power to authorize its 
courts to assert jurisdiction over another State. Nor does 
anything in Art. Ill authorizing the judicial power of the 
United States, or in the Eleventh Amendment limitation on 
that power, provide any basis, explicit or implicit, for this 
Court to impose limits on the powers of California exercised 
in this case. A mandate for federal-court enforcement of 
interstate comity must find its basis elsewhere in the 
Constitution.

Ill
Nevada claims that the Full Faith and Credit Clause of the 

Constitution requires California to respect the limitations on 
Nevada’s statutory waiver of its immunity from suit. That 
waiver only gives Nevada’s consent to suits in its own courts. 
Moreover, even if the waiver is treated as a consent to be 
sued in California, California must honor the condition at-
tached to that consent and limit respondents’ recovery to 
$25,000, the maximum allowable in an action in Nevada’s 
courts.

The Full Faith and Credit Clause does require each State to 
give effect to official acts of other States. A judgment entered 
in one State must be respected in another provided that the 
first State had jurisdiction over the parties and the subject 
matter. Moreover, in certain limited situations, the courts of 
one State must apply the statutory law of another State. 
Thus, in Bradjord Electric Co. v. Clapper, 286 U. S. 145, the 
Court held that a federal court sitting in New Hampshire was 
required by the Constitution to apply Vermont law in an 
action between a Vermont employee and a Vermont employer 
arising out of a contract made in Vermont.21 But this Court’s 

21 Mr. Justice Stone concurred in the Clapper decision, expressing the 
view that the result was supported by the conflict-of-laws rule that a New 
Hampshire court could be expected to apply in this situation, and that 
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decision in Pacific Insurance Co. n . Industrial Accident Comm’n, 
306 U. S. 493, clearly establishes that the Full Faith and 
Credit Clause does not require a State to apply another State’s 
law in violation of its own legitimate public policy.22

The question in Pacific Insurance was whether the Full 
Faith and Credit Clause precluded California from applying 
its own workmen’s compensation Act in the case of an injury 
suffered by a Massachusetts employee of a Massachusetts 
employer while in California in the course of his employment. 
Even though the employer and employee had agreed to be 
bound by Massachusetts law, this Court held that California 
was not precluded from applying its own law imposing greater 
responsibilities on the employer. In doing so, the Court 
reasoned:

“It has often been recognized by this Court that there 
are some limitations upon the extent to which a state may 
be required by the full faith and credit clause to enforce 
even the judgment of another state in contravention of 
its own statutes or policy. . . . And in the case of 
statutes, the extrastate effect of which Congress has not 
prescribed, as it may under the constitutional provision, 
we think the conclusion is unavoidable that the full faith 
and credit clause does not require one state to substitute 
for its own statute, applicable to persons and events 
within it, the conflicting statute of another state, even 
though that statute is of controlling force in the courts of 

it was unnecessary to rely on the Constitution to support the Court’s 
judgment. He also made it clear that the rule of the case did not encom-
pass an action in which the source of the relationship was not a Vermont 
contract between a Vermont employer and a Vermont employee. 286 
U. S., at 163-165.

22 See also Alaska Packers Assn. v. Industrial Accident Comm’n, 294 
U. S. 532; Bonaparte n . Tax Court, 104 U. S. 592 (holding that a law ex-
empting certain bonds of the enacting State from taxation did not apply 
extraterritorially by virtue of the Full Faith and Credit Clause).
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the state of its enactment with respect to the same per-
sons and events. . . . Although Massachusetts has an 
interest in safeguarding the compensation of Massachu-
setts employees while temporarily abroad in the course 
of their employment, and may adopt that policy for itself, 
that could hardly be thought to support an application of 
the full faith and credit clause which would override the 
constitutional authority of another state to legislate for 
the bodily safety and economic protection of employees 
injured within it. Few matters could be deemed more 
appropriately the concern of the state in which the injury 
occurs or more completely within its power.” Id., at 
502-503.

The Clapper case was distinguished on the ground that 
“there was nothing in the New Hampshire statute, the deci-
sions of its courts, or in the circumstances of the case, to 
suggest that reliance on the provisions of the Vermont statute, 
as a defense to the New Hampshire suit, was obnoxious to the 
policy of New Hampshire.” 306 U. S., at 504.23 In Pacific 
Insurance, on the other hand, California had its own scheme 
governing compensation for injuries in the State, and the 
California courts had found that the policy of that scheme 
would be frustrated were it denied enforcement. “Full faith 
and credit,” this Court concluded, “does not here enable one 
state to legislate for the other or to project its laws across 

23 Mr. Justice Stone who had concurred separately in Clapper, see n. 21, 
supra, wrote for the Court in Pacific Insurance. After distinguishing 
Clapper, he limited its holding to its facts:
“The Clapper case cannot be said to have decided more than that a state 
statute applicable to employer and employee within the state, which by 
its terms provides compensation for the employee if he is injured in the 
course of his employment while temporarily in another state, will be given 
full faith and credit in the latter when not obnoxious to its policy.” 306 
U. S., at 504.
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state lines so as to preclude the other from prescribing for 
itself the legal consequences of acts within it.” Id., at 504—505. 

A similar conclusion is appropriate in this case. The inter-
est of California afforded such respect in the Pacific Insurance 
case was in providing for “the bodily safety and economic 
protection of employees injured within it.” Id., at 503. In 
this case, California’s interest is the closely related and equally 
substantial one of providing “full protection to those who are 
injured on its highways through the negligence of both resi-
dents and nonresidents.” App. to Pet. for Cert. vii. To 
effectuate this interest, California has provided by statute for 
jurisdiction in its courts over residents and nonresidents alike 
to allow those injured on its highways through the neligence of 
others to secure full compensation for their injuries in the 
California courts.

In further implementation of that policy, California has 
unequivocally waived its own immunity from liability for the 
torts committed by its own agents and authorized full recovery 
even against the sovereign. As the California courts have 
found, to require California either to surrender jurisdiction 
or to limit respondents’ recovery to the $25,000 maximum of 
the Nevada statute would be obnoxious to its statutorily based 
policies of jurisdiction over nonresident motorists and full 
recovery. The Full Faith and Credit Clause does not require 
this result.24

IV
Even apart from the Full Faith and Credit Clause, Nevada 

argues that the Constitution implicitly establishes a Union in 
which the States are not free to treat each other as unfriendly 

24 California’s exercise of jurisdiction in this case poses no substantial 
threat to our constitutional system of cooperative federalism. Suits in-
volving traffic accidents occurring outside of Nevada could hardly inter-
fere with Nevada’s capacity to fulfill its own sovereign responsibilities. 
We have no occasion, in this case, to consider whether different state poli-
cies, either of California or of Nevada, might require a different analysis 
or a different result.
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sovereigns, but must respect the sovereignty of one another. 
While sovereign nations are free to levy discriminatory taxes 
on the goods of other nations or to bar their entry altogether, 
the States of the Union are not.25 Nor are the States free 
to deny extradition of a fugitive when a proper demand is 
made by the executive of another State.26 And the citizens 
in each State are entitled to all privileges and immunities of 
citizens in the several States.27

Each of these provisions places a specific limitation on the 
sovereignty of the several States. Collectively they demon-
strate that ours is not a union of 50 wholly independent 
sovereigns. But these provisions do not imply that any one 
State’s immunity from suit in the courts of another State is 
anything other than a matter of comity. Indeed, in view of 
the Tenth Amendment’s reminder that powers not delegated 
to the Federal Government nor prohibited to the States are 
reserved to the States or to the people,28 the existence of 
express limitations on state sovereignty may equally imply 
that caution should be exercised before concluding that un-
stated limitations on state power were intended by the 
Framers.

In the past, this Court has presumed that the States in-
tended to adopt policies of broad comity toward one another. 
But this presumption reflected an understanding of state 
policy, rather than a constitutional command. As this Court 
stated in Bank of Augusta n . Earle, 13 Pet. 519, 590:

“The intimate union of these states, as members of the 
same great political family; the deep and vital interests 

25 See U. S. Const., Art. I, § 8.
26 Art. IV, § 2.
27 Ibid.
28 The Tenth Amendment to the United States Constitution provides: 

“The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or 
to the people.”
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which bind them so closely together; should lead us, in 
the absence of proof to the contrary, to presume a greater 
degree of comity, and friendship, and kindness towards 
one another, than we should be authorized to presume 
between foreign nations. And when (as without doubt 
must occasionally happen) the interest or policy of any 
state requires it to restrict the rule, it has but to declare 
its will, and the legal presumption is at once at an end.”

In this case, California has “declared its will”; it has adopted 
as its policy full compensation in its courts for injuries on its 
highways resulting from the negligence of others, whether 
those others be residents or nonresidents, agents of the State, 
or private citizens. Nothing in the Federal Constitution au-
thorizes or obligates this Court to frustrate that policy out of 
enforced respect for the sovereignty of Nevada.29

In this Nation each sovereign governs only with the con-
sent of the governed. The people of Nevada have consented 
to a system in which their State is subject only to limited 
liability in tort. But the people of California, who have had 
no voice in Nevada’s decision, have adopted a different sys-
tem. Each of these decisions is equally entitled to our respect.

It may be wise policy, as a matter of harmonious interstate 
relations, for States to accord each other immunity or to 
respect any established limits on liability. They are free to 
do so. But if a federal court were to hold, by inference from 
the structure of our Constitution and nothing else, that 
California is not free in this case to enforce its policy of full 
compensation, that holding would constitute the real intru-

29 Cf. Georgia v. Chattanooga, 264 U. S. 472, 480 (“Land acquired by 
one State in another State is held subject to the laws of the latter and to 
all the incidents of private ownership. The proprietary right of the own-
ing State does not restrict or modify the power of eminent domain of the 
State wherein the land is situated”).
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sion on the sovereignty of the States—and the power of the 
people—in our Union.

The judgment of the California Court of Appeal is
Affirmed.

Mr . Justice  Blackmu n , with whom The  Chief  Justi ce  
and Mr . Justice  Rehnqui st  join, dissenting.

The Court, in a plausible opinion, holds that the State of 
Nevada is subject to an unconsented suit in a California state 
court for damages in tort. This result at first glance does not 
seem too unreasonable. One might well ask why Nevada, 
even though it is a State, and even though it has not given its 
consent, should not be responsible for the wrong its servant 
perpetrated on a California highway. And one might also 
inquire how it is that, if no provision of our national Constitu-
tion specifically prevents the nonimmunity result, these tort 
action plaintiffs could be denied their judgment.

But the Court paints with a very broad brush, and I am 
troubled by the implications of its holding. Despite a fragile 
footnote disclaimer, ante, at 424 n. 24, the Court’s basic and 
undeniable ruling is that what we have always thought of as 
a “sovereign State” is now to be treated in the courts of a 
sister State, once jurisdiction is obtained, just as any other 
litigant. I fear the ultimate consequences of that holding, 
and I suspect that the Court has opened the door to avenues 
of liability and interstate retaliation that will prove unsettling 
and upsetting for our federal system. Accordingly, I dissent.

It is important to note that at the time of the Constitu-
tional Convention, as the Court concedes, there was “wide-
spread acceptance of the view that a sovereign State is never 
amenable to suit without its consent.” Ante, at 420. The 
Court also acknowledges that “the notion that immunity from 
suit is an attribute of sovereignty is reflected in our cases.” 
Ante, at 415. Despite these concessions, the Court holds that 
the sovereign-immunity doctrine is a mere matter of “comity” 
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which a State is free to reject whenever its “policy” so dictates. 
Ante, at 426.

There is no limit to the breadth of the Court’s rationale, 
which goes beyond the approach taken by the California Court 
of Appeal in this case. That court theorized that Nevada was 
not “sovereign” for purposes of this case because sovereignty 
ended at the California-Nevada line: “ ‘When the sister state 
enters into activities in this state, it is not exercising sovereign 
power over the citizens of this state and is not entitled to the 
benefits of the sovereign immunity doctrine as to those activi-
ties unless this state has conferred immunity by law or as a 
matter of comity.’ ” Hall v. University of Nevada, 74 Cal. 
App. 3d 280, 284, 141 Cal. Rptr. 439, 441 (1977), quoting Hall 
v. University of Nevada, 8 Cal. 3d 522, 524, 503 P. 2d 1363, 
1364 (1972), cert, denied, 414 U. S. 820 (1973). The Cali-
fornia court, in other words, recognized that sovereign States 
are immune from unconsented Suit; it held only that this rule 
failed in its application on the facts because Nevada was not 
a “sovereign” when its agent entered California and com-
mitted a tort there. Indeed, the court said flatly that “ ‘state 
sovereignty ends at the state boundary,’ ” 74 Cal. App. 3d, at 
284, 141 Cal. Rptr., at 441, again quoting Hall, 8 Cal. 3d, at 
525, 503 P. 2d, at 1365.

That reasoning finds no place in this Court’s opinion. 
Rather, the Court assumes that Nevada is “sovereign,” but 
then concludes that the sovereign-immunity doctrine has no 
constitutional source. Thus, it says, California can abolish 
the doctrine at will. By this reasoning, Nevada’s amenability 
to suit in California is not conditioned on its agent’s having 
committed a tortious act in California. Since the Court finds 
no constitutional source for the sovereign-immunity doctrine, 
California, so far as the Federal Constitution is concerned, is 
able and free to treat Nevada, and any other State, just as it 
would treat any other litigant. The Court’s theory means 
that State A constitutionally can be sued by an individual in 



NEVADA v. HALL 429

410 Bla ck mu n , J., dissenting

the courts of State B on any cause of action, provided only 
that the plaintiff in State B obtains jurisdiction over State A 
consistently with the Due Process Clause.

The Court, by its footnote 24, ante, at 424, purports to con-
fine its holding to traffic-accident torts committed outside the 
defendant State, and perhaps even to traffic “policies.” Such 
facts, however, play absolutely no part in the reasoning by 
which the Court reaches its conclusion. The Court says 
merely that “California has ‘declared its will’; it has adopted 
as its policy full compensation in its courts for injuries on its 
highways .... Nothing in the Federal Constitution author-
izes or obligates this Court to frustrate that policy.” Ante, at 
426. There is no suggestion in this language that, if Califor-
nia had adopted some other policy in some other area of the 
law, the result would be any different. If, indeed, there is 
“[n]othing in the Federal Constitution” that allows frustra-
tion of California’s policy, it is hard to see just how the Court 
could use a different analysis or reach a different result in a 
different case.

The Court’s expansive logic and broad holding—that so far 
as the Constitution is concerned, State A can be sued in 
State B on the same terms any other litigant can be sued— 
will place severe strains on our system of cooperative feder-
alism. States in all likelihood will retaliate against one an-
other for respectively abolishing the “sovereign immunity” 
doctrine. States’ legal officers will be required to defend suits 
in all other States. States probably will decide to modify 
their tax-collection and revenue systems in order to avoid the 
collection of judgments. In this very case, for example, 
Nevada evidently maintains cash balances in California banks 
to facilitate the collection of sales taxes from California cor-
porations doing business in Nevada. Pet. for Cert. 5. Under 
the Court’s decision,. Nevada will have strong incentive to 
withdraw those balances and place them in Nevada banks so 
as to insulate itself from California judgments. If respond-
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ents were forced to seek satisfaction of their judgment in 
Nevada, that State, of course, might endeavor to refuse to 
enforce that judgment, or enforce it only on Nevada’s terms. 
The Court’s decision, thus, may force radical changes in the 
way States do business with one another, and it imposes, as 
well, financial and administrative burdens on the States 
themselves.

I must agree with the Court that if the judgment of the 
California Court of Appeal is to be reversed, a constitutional 
source for Nevada’s sovereign immunity must be found. I 
would find that source not in an express provision of the Con-
stitution but in a guarantee that is implied as an essential 
component of federalism. The Court has had no difficulty in 
implying the guarantee of freedom of association in the First 
Amendment, NAACP v. Button, 371 U. S. 415, 430-431 
(1963); Kusper v. Pontikes, 414 U. S. 51, 56-57 (1973), and 
it has had no difficulty in implying a right of interstate travel, 
Shapiro v. Thompson, 394 U. S. 618 (1969); United States v. 
Guest, 383 U. S. 745 (1966). In the latter case, the Court 
observed, id., at 757: “The constitutional right to travel from 
one State to another . . . occupies a position fundamental to 
the concept of our Federal Union.” And although the right 
of interstate travel “finds no explicit mention in the Constitu-
tion,” the reason, “it has been suggested, is that a right so 
elementary was conceived from the beginning to be a neces-
sary concomitant of the stronger Union the Constitution 
created.” Id., at 758. Accordingly, the Court acknowledged 
the existence of this constitutional right without finding it 
necessary “to ascribe the source of this right... to a particu-
lar constitutional provision.” Shapiro v. Thompson, 394 
U. S., at 630.

I have no difficulty in accepting the same argument for the 
existence of a constitutional doctrine of interstate sovereign 
immunity. The Court’s acknowledgment, referred to above, 
that the Framers must have assumed that States were immune 
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from suit in the courts of their sister States lends substantial 
support. The only reason why this immunity did not receive 
specific mention is that it was too obvious to deserve mention. 
The prompt passage of the Eleventh Amendment nullifying 
the decision in Chisholm v. Georgia, 2 Dall. 419 (1793), is 
surely significant. If the Framers were indeed concerned lest 
the States be haled before the federal courts—as the courts of 
a “ ‘higher’ sovereign,” ante, at 418—how much more must 
they have reprehended the notion of a State’s being haled be-
fore the courts of a sister State. The concept of sovereign im-
munity prevailed at the time of the Constitutional Convention. 
It is, for me, sufficiently fundamental to our federal structure 
to have implicit constitutional dimension. Indeed, if the 
Court means what it implies in its footnote 24—that some 
state policies might require a different result—it must be 
suggesting that there are some federalism constraints on a 
State’s amenability to suit in the courts of another State. If 
that is so, the only question is whether the facts of this case 
are sufficient to call the implicit constitutional right of sover-
eign immunity into play here. I would answer that question 
in the affirmative.

Finally, it strikes me as somewhat curious that the Court 
relegates to a passing footnote reference what apparently 
is the only other appellate litigation in which the precise 
question presented here was considered and, indeed, in which 
the Court’s result was rejected. Paulus v. South Dakota, 
52 N. D. 84, 201 N. W. 867 (1924); Paulus v. South Dakota, 
58 N. D. 643, 227 N. W. 52 (1929). The plaintiff there 
was injured in a coal mine operated in North Dakota by 
the State of South Dakota. He sued South Dakota in a 
North Dakota state court. The Supreme Court of North 
Dakota rejected the plaintiff’s contention that South Dakota 
“discards its sovereignty when it crosses the boundary line.” 
52 N. D., at 92, 201 N. W., at 870. It held that South 
Dakota was immune from suit in the North Dakota courts; 
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“Therefore, in the absence of allegations as to the law of the 
sister state showing a consent to be sued, the courts of this 
state must necessarily regard a sovereign sister state as 
immune to the same extent that this state would be immune 
in the absence of a consenting statute.” 58 N. D., at 647, 227 
N. W., at 54. The court noted that under the Eleventh 
Amendment no State could be sued in federal court by a citi-
zen of another State. “Much less,” the court reasoned, 
“would it be consistent with any sound conception of sover-
eignty that a state might be haled into the courts of a sister 
sovereign state at the will or behest of citizens or residents of 
the latter.” Id., at 649, 227 N. W., at 55. The Supreme 
Court of California purported to distinguish Paulus (citing 
only the first opinion in that litigation) on the ground that 
“the plaintiff was a citizen of South Dakota.” Hall v. Uni-
versity of Nevada, 8 Cal. 3d, at 525, 503 P. 2d, at 1365. That 
court, however, made no reference to the Supreme Court of 
North Dakota’s second opinion and thus passed over the fact 
that the plaintiff had amended his complaint to allege that he 
was a resident of North Dakota. The North Dakota Supreme 
Court then held that that fact “in nowise alter [ed] ” its view 
of the immunity issue. 58 N. D., at 648, 227 N. W., at 54. 
Thus, the only authority that has been cited to us or that we 
have found is directly opposed to the Court’s conclusion.

I would reverse the judgment of the California Court of 
Appeal, and remit the plaintiffs-respondents to those remedies 
prescribed by the statutes of Nevada.

Mr . Just ice  Rehnqui st , with whom The  Chief  Justice  
joins, dissenting

Like my Brother Blackmun , I cannot agree with the ma-
jority that there is no constitutional source for the sovereign 
immunity asserted in this case by the State of Nevada. I 
think the Court’s decision today works a fundamental read-
justment of interstate relationships which is impossible to 
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reconcile not only with an “assumption” this and other courts 
have entertained for almost 200 years, but also with express 
holdings of this Court and the logic of the constitutional plan 
itself.

Any document—particularly a constitution—is built on 
certain postulates or assumptions; it draws on shared experi-
ence and common understanding. On a certain level, that 
observation is obvious. Concepts such as “State” and “Bill 
of Attainder” are not defined in the Constitution and demand 
external referents. But on a more subtle plane, when the 
Constitution is ambiguous or silent on a particular issue, this 
Court has often relied on notions of a constitutional plan—the 
implicit ordering of relationships within the federal system 
necessary to make the Constitution a workable governing 
charter and to give each provision within that document the 
full effect intended by the Framers. The tacit postulates 
yielded by that ordering are as much engrained in the fabric of 
the document as its express provisions, because without them 
the Constitution is denied force and often meaning.1 Thus, 
in McCulloch v. Maryland, 4 Wheat. 316 (1819), Mr. Chief 
Justice Marshall, writing for the Court, invalidated a state tax 
on a federal instrumentality even though no express pro-
vision for intergovernmental tax immunity can be found in 

1 Mr. Chief Justice Marshall captured this idea in McCulloch v. Mary-
land, 4 Wheat. 316, 407 (1819):
“A constitution, to contain an accurate detail of all the subdivisions of 
which its great powers will admit, and of all the means by which they may 
be carried into execution, would partake of the prolixity of a legal code, 
and could scarcely be embraced by the human mind. It would probably 
never be understood by the public. Its nature, therefore, requires, that 
only its great outlines should be marked, its important objects designated, 
and the minor ingredients which compose those objects be deduced from 
the nature of the objects themselves.”
This was the preface to the famous line: “In considering this question, 
then, we must never forget, that it is a constitution we are expounding.” 
Ibid. (Emphasis in original.)
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the Constitution. He relied on the notion that the power 
to tax is the power to destroy, and that to concede the States 
such a power would place at their mercy the Constitution’s 
affirmative grants of authority to the Federal Government— 
a result the Framers could not have intended. More recently 
this Court invalidated a federal minimum wage for state em-
ployees on the ground that it threatened the States’ “ ‘ability 
to function effectively in a federal system.’ ” National League 
of Cities v. Usery, 426 U. S. 833, 852 (1976), quoting Fry v. 
United States, 421 U. S. 542, 547 n. 7 (1975). The Court’s 
literalism, therefore, cannot be dispositive here, and we must 
examine further the understanding of the Framers and the 
consequent doctrinal evolution of concepts of state sovereignty.

Article III, like virtually every other Article of the Con-
stitution, was inspired by the experience under the Articles 
of Confederation. To speak of the “judicial Power” of the 
United States under the Articles of Confederation is to invite 
charges of pretense, for there was very little latitude for fed-
eral resolution of disputes. The Confederation Congress could 
create prize courts and courts for the adjudication of “high 
seas” crimes. It could set up ad hoc and essentially powerless 
tribunals to consider controversies between States and be-
tween individuals who claimed lands under the grants of 
different States.2 But with respect to all other disputes of 
interstate or international significance, the litigants were left 
to the state courts and to the provincialism that proved the 
bane of this country’s earliest attempt at political organization.

One obvious attribute of Art. Ill in light of the Confeder-
ation experience was the potential for a system of neutral 
forums for the settlement of disputes between States and 
citizens of different States. The theme recurs throughout the

2 1 J. Goebel, History of the Supreme Court of the United States: 
Antecedents and Beginnings to 1801, pp. 143-195 (0. W. Holmes Devise 
History 1971); C. Jacobs, The Eleventh Amendment and Sovereign 
Immunity 9 (1972).
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ratification debates. For example, during the debates in 
North Carolina, William Davie, a member of the Constitu-
tional Convention, observed:

“It has been equally ceded, by the strongest opposers to 
this government, that the federal courts should have cog-
nizance of controversies between two or more states, be-
tween a state and the citizens of another state, and be-
tween the citizens of the same state claiming lands under 
the grant of different states. Its jurisdiction in these 
cases is necessary to secure impartiality in decisions, and 
preserve tranquility among the states. It is impossible 
that there should be impartiality when a party affected is 
to be judge.

“The security of impartiality is the principal reason for 
giving up the ultimate decision of controversies between 
citizens of different states.” 4 J. Elliot, Debates on the 
Federal Constitution 159 (1876) (hereinafter Elliot’s 
Debates).

As the Court observes, the matter of sovereign immunity 
was indeed a subject of great importance in the early days of 
the Republic. In fact, it received considerable attention in the 
years immediately preceding the Constitutional Convention. 
In 1781 a citizen of Pennsylvania brought suit in the Pennsyl-
vania courts in an effort to attach property belonging to Vir-
ginia that was located in Philadelphia Harbor. The case 
raised such concerns throughout the States that the Virginia 
delegation to the Confederation Congress sought the suppres-
sion of the attachment order. The Pennsylvania Court of 
Common Pleas ultimately held that by virtue of its sovereign 
immunity, Virginia was immune from the processes of Penn-
sylvania. Nathan v. Virginia, 1 Dall. 77 (1781).

That experience undoubtedly left an impression—particu-
larly on Virginians—and throughout the debates on the Con-
stitution fears were expressed that extending the judicial 
power of the United States to controversies “between a state 
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and citizens of another state” would abrogate the States’ 
sovereign immunity. James Madison and John Marshall re-
peatedly assured opponents of the Constitution, such as Pat-
rick Henry, that the sovereign immunity of the States was 
secure.3 Alexander Hamilton as Publius wrote:

“It is inherent in the nature of sovereignty not to be 
amenable to the suit of an individual without its consent. 
This is the general sense, and the general practice of 
mankind; and the exemption, as one of the attributes of 
sovereignty, is now enjoyed by the government of every 
State in the union. Unless, therefore, there is a surrender 
of this immunity in the plan of the convention, it will 
remain with the States, and the danger intimated must 
be merely ideal.” The Federalist No. 81, p. 508 (H. 
Lodge ed. 1908) (emphasis in original).

In Chisholm v. Georgia, 2 Dall. 419 (1793), this Court 

3 3 Elliot’s Debates 533 (James Madison):
“[Federal-court] jurisdiction in controversies between a state and citizens 
of another state is much objected to, and perhaps without reason. It is 
not in the power of individuals to call any state into court. The only 
operation it can have, is that, if a state should wish to bring a suit against 
a citizen, it must be brought before the federal court.” 
Id., at 555-556 (John Marshall):
“It is not rational to suppose that the sovereign power should be dragged 
before a court. The intent is, to enable states to recover claims of in-
dividuals residing in other states. I contend this construction is warranted 
by the words. But, say they, there will be partiality in it if a state can-
not be defendant—if an individual cannot proceed to obtain judgment 
against a state, though he may be sued by a state. It is necessary to be 
so, and cannot be avoided.”

Although there were those other than opponents of the Constitution 
who suggested that Art. Ill was an abrogation of state sovereign im-
munity—Edmund Randolph and James Wilson being the most eminent— 
this Court has consistently taken the views of Madison, Marshall, and 
Hamilton as capturing the true intent of the Framers. See Edelman v. 
Jordan, 415 U. S. 651, 660-662, n. 9 (1974); Monaco n . Mississippi, 292 
U. S. 313, 323-330 (1934); Hans v. Louisiana, 134 U. S. 1, 12-15 (1890).
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disagreed with the Madison-Marshall-Hamilton triumvirate, 
and its judgment was in turn overruled by the Eleventh 
Amendment.4 By its terms that Amendment only deprives 
federal courts of jurisdiction where a State is haled into court 
by citizens of another State or of a foreign country. Yet it is 
equally clear that the States that ratified the Eleventh 
Amendment thought that they were putting an end to the 
possibility of individual States as unconsenting defendants 
in foreign jurisdictions, for, as Mr . Justice  Blackmun  notes, 
they would have otherwise perversely foreclosed the neutral 
federal forums only to be left to defend suits in the courts of 
other States. The Eleventh Amendment is thus built on the 
postulate that States are not, absent their consent, amenable 
to suit in the courts of sister States.

This I think explains why this Court on a number of 
occasions has indicated that unconsenting States are not sub-
ject to the jurisdiction of the courts of other States. In Beers 
n . Arkansas, 20 How. 527, 529 (1858), Mr. Chief Justice Taney 
observed in an opinion for the Court that it “is an established 
principle of jurisprudence in all civilized nations that the 
sovereign cannot be sued in its own courts, or in any other, 
without its consent and permission.” Some 25 years later 
Mr. Justice Miller, again for the Court, was even more explicit:

“It may be accepted as a point of departure unques-
tioned, that neither a State nor the United States can 
be sued as defendant in any court in this country without 
their consent, except in the limited class of cases in which 
a State may be made a party in the Supreme Court of 
the United States by virtue of the original jurisdiction 
conferred on this court by the Constitution.

“This principle is conceded in all the cases, and when-
ever it can be clearly seen that the State is an indispen- 

4 The adverse reaction to Chisholm was immediate, widespread, and 
vociferous. 1 Goebel, supra n. 2, at 734-741.
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sible party to enable the court, according to the rules 
which govern its procedure, to grant the relief sought, 
it will refuse to take jurisdiction.” Cunningham v. Macon 
& Brunswick R. Co., 109 U. S. 446, 451 (1883).

The most recent statement by this Court on the topic appears 
to be that authored by Mr. Justice Black in Western Union 
Telegraph Co. v. Pennsylvania, 368 U. S. 71 (1961), which held 
that Western Union’s due process rights would be violated if 
Pennsylvania escheated Western Union’s unclaimed money 
orders. The Court found that conclusion compelled by Penn-
sylvania’s inability to provide Western Union with a forum 
where all claims, including those of other States, could be 
resolved. The Court noted that “[i]t is plain that Pennsyl-
vania courts, with no power to bring other States before them, 
cannot give such hearings.” Id., at 80.

When the State’s constitutional right to sovereign immunity 
has been described, it has been in expansive terms. In Great 
Northern Insurance Co. n . Read, 322 U. S. 47, 51 (1944), the 
Court stated:

“Efforts to force, through suits against officials, perform-
ance of promises by a state collide directly with the 
necessity that a sovereign must be free from judicial 
compulsion in the carrying out of its policies within the 
limits of the Constitution. ... A state’s freedom from 
litigation was established as a constitutional right through 
the Eleventh Amendment.” (Emphasis added.)

Although Mr. Justice Frankfurter disagreed with the Great 
Northern Insurance Co. majority on the issue of consent, he 
was in complete agreement on the broad nature of the right.

“The Eleventh Amendment has put state immunity 
from suit into the Constitution. Therefore, it is not in 
the power of individuals to bring any State into court— 
the State’s or that of the United States—except with its 
consent.” Id., at 59 (dissenting opinion).
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Presumably the Court today dismisses all of this as dicta. 
Yet these statements—far better than the Court’s literalism— 
comport with the general approach to sovereign-immunity 
questions evinced in this Court’s prior cases. Those cases 
have consistently recognized that Art. Ill and the Eleventh 
Amendment are built on important concepts of sovereignty 
that do not find expression in the literal terms of those pro-
visions, but which are of constitutional dimension because 
their derogation would undermine the logic of the constitu-
tional scheme. In Hans v. Louisiana, 134 U. S. 1 (1890), the 
Eleventh Amendment was found to bar federal-court suits 
against a State brought by its own citizens, despite the lack 
of any reference to such suits in the Amendment itself. The 
Court found this limit on the judicial power in the “estab-
lished order of things”—an order that eschewed the “anoma-
lous result, that in cases arising under the Constitution or laws 
of the United States, a State may be sued in the federal courts 
by its own citizens, though it cannot be sued for a like cause 
of action by the citizens of other States, or of a foreign state; 
and may be thus sued in the federal courts, although not 
allowing itself to be sued in its own courts.” Id., at 10, 14. 
The anomaly lay in the availability of the neutral forum in 
cases where there was some political check on parochialism— 
suits against a State by its own citizens—and its unavailability 
in situations where concerns of a biased tribunal were most 
acute—suits against a State by citizens of another State. The 
Hans Court, speaking through Mr. Justice Bradley, concluded:

“It is not necessary that we should enter upon an 
examination of the reason or expediency of the rule which 
exempts a sovereign State from prosecution in a court 
of justice at the suit of individuals. ... It is enough 
for us to declare its existence. The legislative depart-
ment of a State represents its polity and its will; and 
is called upon by the highest demands of natural and 
political law to preserve justice and judgment, and to 
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hold inviolate the public obligations. Any departure from 
this rule, except for reasons most cogent, (of which the 
legislature, and not the courts, is the judge,) never fails 
in the end to incur the odium of the world, and to bring 
lasting injury upon the State itself. But to deprive the 
legislature of the power of judging what the honor and 
safety of the State may require, even at the expense of 
a temporary failure to discharge the public debts, would 
be attended with greater evils than such failure can 
cause.” Id., at 21.

Similarly, in Monaco v. Mississippi, 292 U. S. 313 (1934), 
this Court relied on precepts underlying but not explicit in 
Art. Ill and the Eleventh Amendment to conclude that this 
Court was without jurisdiction to entertain a suit brought 
by the Principality of Monaco against the State of Mississippi 
for payment on bonds issued by the State. On its face, Art. 
Ill would suggest that such a suit could be entertained, and 
such actions are not addressed by the terms of the Eleventh 
Amendment. But Mr. Chief Justice Hughes in Monaco did 
not so limit his analysis, and held that the Court could not 
entertain the suit without Mississippi’s consent.

“Manifestly, we cannot rest with a mere literal appli-
cation of the words of § 2 of Article III, or assume 
that the letter of the Eleventh Amendment exhausts the 
restrictions upon suits against non-consenting States. 
Behind the words of the constitutional provisions are 
postulates which limit and control. There is the es-
sential postulate that the controversies, as contemplated, 
shall be found to be of a justiciable character. There is 
also the postulate that States of the Union, still possess-
ing attributes of sovereignty, shall be immune from suits, 
without their consent, save where there has been ‘a sur-
render of this immunity in the plan of the convention.’ 
The Federalist No. 81. The question is whether the plan 
of the Constitution involves the surrender of immunity 
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when the suit is brought against a State, without her 
consent, by a foreign State.” Id., at 322-323 (emphasis 
added).5

Likewise, I think here the Court should have been sensitive 
to the constitutional plan and avoided a result that destroys 
the logic of the Framers’ careful allocation of responsibility 
among the state and federal judiciaries, and makes nonsense 
of the effort embodied in the Eleventh Amendment to pre-
serve the doctrine of sovereign immunity. Mr . Just ice  
Blackmun ’s  references to the “right to travel” cases is most 
telling. In the first such case, Crandall v. Nevada, 6 Wall. 35 
(1868), the Court invalidated a Nevada head tax on exit from 
the State, relying in large part on McCulloch v. Maryland, 
4 Wheat. 316 (1819). The essential logic of the opinion is 
that to admit such power would be to concede to the States 
the ability to frustrate the exercise of authority delegated to 
the Federal Government—for example, the power to transport 
armies and to maintain postal services. There is also the 
theme that the power to obstruct totally the movements of 
people is incompatible with the concept of one Nation. The 
Court admitted that “no express provision of the Constitu-
tion” addressed the problem, 6 Wall., at 48; but it concluded 
that the constitutional framework demanded that the tax be 
proscribed lest it sap the logic and vitality of the express 
provisions.6

5 These cases do not exhaust the contexts in which this Court has invoked 
the constitutional plan to find a State was not amenable to an uncon-
sented suit despite the absence of express protection in the Constitution. 
See, e. g., Ex parte New York, 256 U. S. 490 (1921) (admiralty cases); 
Smith v. Reeves, 178 U. S. 436 (1900) (suits by federal corporations).

6 The Court appealed to the logic and structure of the constitutional 
scheme because the case was decided before ratification of the Fourteenth 
Amendment, and therefore the Court could not avail itself of the flexible 
analytical “tools” provided by the Equal Protection Clause and the Due 
Process Clause.
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The incompatibility of the majority’s position in this case 
with the constitutional plan is even more apparent than that 
in Crandall. I would venture to say that it is much more 
apparent than the incompatibility of the one-year residency 
requirement imposed on Thompson as a precondition to re-
ceipt of AFDC benefits.7 Despite the historical justification of 
federal courts as neutral forums, now suits against unconsent-
ing States by citizens of different States can only be brought 
in the courts of other States. That result is achieved because 
in the effort to “protect” the sovereignty of individual 
States, state legislators had the lack of foresight to ratify the 
Eleventh Amendment. The State cannot even remove the 
action to federal court, because it is not a citizen for purposes 
of diversity jurisdiction. Moor v. County of Alameda, 411 
U. S. 693, 717 (1973); Postal Telegraph Cable Co. v. Alabama, 
155 U. S. 482, 487 (1894). Ironically, and I think wrongly, 
the Court transforms what it described as a constitutional 
right in Edelman v. Jordan, 415 U. S. 651, 673 (1974), and 
Great Northern Insurance Co. v. Read, 322 U. S. 47 (1944), 
into an albatross.

I join my Brother Blackmun ’s doubts about footnote 24 of 
the majority opinion. Where will the Court find its princi-
ples of “cooperative federalism”? Despite the historical justi-
fication of federal courts as neutral forums, despite an under-
standing shared by the Framers and, for close to 200 years, 
expounded by some of the most respected Members of this 
Court, and despite the fact that it is the operative postulate 
that makes sense of the Eleventh Amendment, the Court con-
cludes that the rule that an unconsenting State is not subject 
to the jurisdiction of the courts of a different State finds no 
support “explicit or implicit” in the Constitution. Ante, at 
421. If this clear guidance is not enough, I do not see how the 
Court’s suggestion that limits on state-court jurisdiction may 
be found in principles of “cooperative federalism” can be taken 

7 Shapiro v. Thompson, 394 U. S. 618 (1969).
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seriously. Yet given the ingenuity of our profession, pressure 
for such limits will inevitably increase. Having shunned the 
obvious, the Court is truly adrift on uncharted waters; the 
ultimate balance struck in the name of “cooperative federal-
ism” can be only a series of unsatisfactory bailing operations 
in fact.

I am also concerned about the practical implications of this 
decision. The federal system as expressed in the Constitu-
tion—with the exception of representation in the House—is 
built on notions of state parity. No system is truly federal 
otherwise. This decision cannot help but induce some “Bal-
kanization” in state relationships as States try to isolate assets 
from foreign judgments and generally reduce their contacts 
with other jurisdictions. That will work to the detriment of 
smaller States—like Nevada—who are more dependent on the 
facilities of a dominant neighbor—in this case, California.

The problem of enforcement of a judgment against a State 
creates a host of additional difficulties. Assuming Nevada 
has no seizable assets in California, can the plaintiff obtain 
enforcement of California’s judgment in Nevada courts? Can 
Nevada refuse to give the California judgment “full faith 
and credit” because it is against state policy? Can Nevada 
challenge the seizure of its assets by California in this Court? 
If not, are the States relegated to the choice between the 
gamesmanship and tests of strength that characterize inter-
national disputes, on the one hand, and the midnight seizure 
of assets associated with private debt collection on the other?

I think the Framers and our predecessors on this Court ex-
pressed the appropriate limits on the doctrine of state sover-
eign immunity. Since the California judgment under review 
transgresses those limits, I respectfully dissent.
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RAMSEY v. NEW YORK

CERTIORARI TO THE APPELLATE DIVISION, SUPREME COURT OF 
NEW YORK, SECOND JUDICIAL DEPARTMENT

No. 77-6540. Argued February 22, 1979—Decided March 5, 1979

A writ of certiorari granted to decide a certain question as to the validity 
of a guilty plea in a state prosecution is dismissed as having been im- 
providently granted, where after briefing and argument it is uncertain 
that the question is actually presented.

Certiorari dismissed. Reported below: 61 App. Div. 2d 891, 401 N. Y. S. 
2d 671.

Steven W. Fisher argued the cause for petitioner. With 
him on the briefs was Barry Gene Rhodes.

Richard Elliot Mischel argued the cause for respondent. 
With him on the brief was Eugene Gold.

Per  Curiam .
The petition for certiorari in this case stated the question 

presented as follows:
“Whether a guilty plea is obtained in violation of due 
process of law when it is induced by a judge’s threat that, 
should the defendant be convicted after trial, he will 
receive a sentence almost four times greater than one 
once seriously discussed, and more than twice as great as 
the one then held out as part of a plea offer.”

We granted certiorari to decide this question. 439 U. S. 892. 
After briefing and oral argument, it has become evident that 
on the record in this case it cannot be said with any degree of 
certainty that this question is actually presented. The writ, 
therefore, is dismissed as having been improvidently granted.

So ordered.
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ANDERS, SOLICITOR OF RICHLAND COUNTY v. 
FLOYD

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF SOUTH CAROLINA

No. 77-1255. Decided March 5, 1979

Where it appears that the District Court’s judgment enjoining a South 
Carolina prosecution in connection with the abortion of a 25-week-old 
fetus may have been based on an erroneous concept of “viability,” the 
judgment is vacated and the case is remanded for further consideration 
in light of Colautti v. Franklin, 439 U. S. 379, and also for further con-
sideration of abstention in view of the possible alternative constructions 
of the South Carolina criminal statutes.

440 F. Supp. 535, vacated and remanded.

Per  Curiam .
The motion of Legal Defense Fund for Unborn Children for 

leave to file a brief, as amicus curiae, is denied.
The motion of David Gaetano for leave to file a brief, as 

amicus curiae, is granted.
Appellee was indicted by a grand jury of Richland County, 

S. C., for criminal abortion and murder in connection with the 
abortion of a 25-week-old fetus. The District Court enjoined 
the prosecution, concluding that under Roe v. Wade, 410 U. S. 
113 (1973), there was no possibility of obtaining a constitu-
tionally binding conviction of appellee. 440 F. Supp. 535 
(1977). Because the District Court may have reached this 
conclusion on the basis of an erroneous concept of “viability,” 
which refers to potential, rather than actual, survival of the 
fetus outside the womb, Colautti v. Franklin, 439 U. S. 379, 
388-389 (1979), the judgment is vacated and the case is re-
manded to the United States District Court for the District of 
South Carolina for further consideration in light of Colautti.

In addition, it is suggested, in view of the alternative con-
structions of the South Carolina criminal statutes that are
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available, that the District Court give further consideration to 
the possibility of abstention, at least in part, in deference to 
the pendency of the state-court proceeding.

Vacated and remanded.

Mr . Justice  Stewart  dissents.
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CHASE MANHATTAN BANK, N. A., et  al . v . FINANCE 
ADMINISTRATION OF CITY OF NEW YORK et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF APPEALS 
OF NEW YORK

No. 77-1659. Decided March 5, 1979

Petitioners, national banks that lease offices and maintain their principal 
places of business in New York City, brought the present action after 
the city had assessed them for its commercial rent and occupancy tax for 
the period June 1, 1970, through May 31, 1972. The New York Court 
of Appeals held that the tax could be imposed pursuant to Pub. L. 91- 
156, as amended, which provided that as of January 1, 1973, national 
banks were to be treated as state banks for the purposes of state tax 
laws, and which contained temporary provisions that enabled States to 
tax national banks on a more limited basis from its date of enactment, 
December 24, 1969, until January 1, 1973. A saving clause, however, 
prevented the imposition prior to January 1, 1973, of any tax in effect 
prior to the enactment of Pub. L. 91-156, unless such imposition was 
authorized by subsequent “affirmative action” of the state legislature.

Held:
1. The disputed tax could not be imposed on petitioners prior to 

January 1, 1973, because the affirmative-action requirement of the 
saving clause was not satisfied by a mere rate increase in the city’s 
commercial rent tax passed subsequent to Pub. L. 91-156. The affirma-
tive-action provision was designed to require the States, when imposing 
new taxes on national banks prior to January 1, 1973, to consider the 
impact of such taxes on the existing balance of taxation between national 
and state banks, and nothing in the legislative history of the rate 
increase suggests that Pub. L. 91-156 was given the slightest attention.

2. The city’s commercial rent and occupancy tax is not a tax on 
“tangible personal property” within the meaning of the provisions of 
Pub. L. 91-156 that render the saving-clause prohibition inapplicable 
to such a tax. The question is one of federal law; and for the purposes 
of Pub. L. 91-156, Congress did not consider real estate occupancy taxes 
to be taxes on tangible personal property.

Certiorari granted; 43 N. Y. 2d 425, 372 N. E. 2d 789, reversed.
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Per  Curiam .
Petitioners are national banks that lease office space in New 

York City, where they maintain their principal places of 
business. After the city assessed them for its commercial rent 
and occupancy tax for the period June 1, 1970, through May 
31, 1972, they brought the present action, arguing that their 
status as national banks rendered them immune from the tax. 
Petitioners relied on our cases that have held that national 
banks may not be taxed except as permitted by Congress. 
First Agricultural Bank v. State Tax Comm’n, 392 U. S. 339 
(1968); McCulloch v. Maryland, 4 Wheat. 316, 436-437 
(1819). The New York state courts upheld the assessments, 
finding the necessary congressional authorization in Pub. L. 
91-156, 83 Stat. 434, as amended, 12 U. S. C. § 548 (1970 ed.).

Pub. L. 91-156, as amended by Pub. L. 92-213, § 4 (a), 85 
Stat. 775, provided that as of January 1, 1973, national banks 
were to be treated as state banks for the purposes of state tax 
laws. The Act also contained temporary provisions that 
enabled States to tax national banks on a more limited basis 
from its date of enactment, December 24, 1969, until January 
1, 1973. Banks like petitioners, with their principal offices 
in the taxing State, could be subjected to any nondiscrimina- 
tory tax generally applicable to state banks. A saving clause, 
however, prevented the imposition prior to January 1, 1973, 
of any tax in effect prior to the enactment of Pub. L. 91-156, 
unless such imposition was authorized by subsequent “af-
firmative action” of the state legislature. The saving-clause 
prohibition did not apply to “any tax on tangible personal 
property.”

The New York Court of Appeals held that the disputed tax 
could be imposed on petitioners prior to January 1, 1973, be-
cause the affirmative-action requirement of the saving clause 
had been satisfied by an amendment of the commercial rent 
tax passed subsequent to Pub. L. 91-156 which increased the 
rate of the tax. 43 N. Y. 2d 425, 372 N. E. 2d 789. We dis-
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agree. Based on our study of the legislative history of Pub. 
L. 91—156, we are quite sure that the affirmative-action provi-
sion was designed to require the States, when imposing new 
taxes on national banks prior to January 1, 1973, to consider 
the impact of such taxes on the existing balance of taxation 
between national and state banks. On its face, a mere in-
crease in the tax rate under an existing tax law does not indi-
cate that such attention has been given; and nothing in the 
available legislative history of the rate amendment suggests 
that Pub. L. 91-156 was given the slightest attention.

The New York Court of Appeals also concluded that, under 
New York law, the commercial rent and occupancy tax was a 
tax on tangible personal property and hence not subject to the 
prohibitions of the saving clause. Whether the tax at issue 
is a tax on tangible personal property within the meaning of 
Pub. L. 91-156 is a question of federal law; and for the pur-
poses of that statute, it appears to us that Congress did not 
consider real estate occupancy taxes to be taxes on tangible 
personal property. This is sufficiently clear from the provi-
sions of the Act dealing with the interim taxation of banks 
having their principal offices outside the taxing State. Those 
provisions, in numbered paragraphs, list five kinds of taxes 
that were permissible. Paragraph (2) specified “[t]axes on 
real property or on the occupancy of real property located 
within such jurisdiction” (emphasis added), while paragraph 
(4) referred to “[t]axes on tangible personal property.” It 
follows that the saving clause forbade collecting from banks 
like petitioners pre-existing real estate and occupancy taxes 
without affirmative legislative action, although it did not bar 
taxes on tangible personal property.

We accordingly conclude that the New York Court of 
Appeals was in error. The petition for certiorari is granted, 
and the judgments of the New York Court of Appeals are 
reversed.

It is so ordered.
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NEW JERSEY v. PORTASH

CERTIORARI TO THE SUPERIOR COURT OF NEW JERSEY

No. 77-1489. Argued December 5, 1978—Decided March 20, 1979

Respondent municipal official testified before a state grand jury under 
immunity granted pursuant to a New Jersey statute preventing a 
public employee’s grand jury testimony or evidence derived therefrom 
from being used against him in a subsequent criminal proceeding. 
Thereafter, respondent was charged with misconduct in office and extor-
tion, and at his trial the judge ruled that respondent’s grand jury 
testimony could be used to impeach his credibility if he testified. As a 
result of this ruling, respondent did not testify, and he was ultimately 
convicted. The New Jersey appellate court held that the use of the 
immunized grand jury testimony to impeach respondent would have 
violated the Constitution, and, because respondent’s decision not to 
testify was based on the trial court’s erroneous ruling to the contrary, 
reversed the conviction and remanded for a new trial. Held: Under 
the Fifth Amendment privilege against compulsory self-incrimination 
made binding on the States by the Fourteenth Amendment, respondent’s 
testimony before the grand jury under a grant of immunity could not 
constitutionally be used against him in the later criminal trial. Pp. 
453-460.

(a) That respondent did not take the witness stand does not render 
the constitutional question abstract and hypothetical. It appears from 
the record that the trial judge did rule on the merits of such question, 
and the appellate court necessarily concluded that such question had 
been properly presented, because it ruled in respondent’s favor on the 
merits. Moreover, there is nothing in federal law to prohibit New 
Jersey from following such a procedure, nor, so long as Art. Ill’s “case 
or controversy” requirement is met, to foreclose this Court’s considera-
tion of the constitutional issue now that the New Jersey courts have 
decided it. Pp. 454-456.

(b) Testimony given in response to a grant of legislative immunity 
is the essence of coerced testimony and involves the constitutional priv-
ilege against compulsory self-incrimination in its most pristine form. 
Thus, any balancing of interests so as to take into account the interest 
in preventing perjury is not only unnecessary but impermissible. 
Harris n . New York, 401 U. S. 222, and Oregon n . Hass, 420 U. S. 714, 
distinguished. Pp. 456-460.

151 N. J. Super. 200, 376 A. 2d 950, affirmed.
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Stew art , J., delivered the opinion of the Court, in which Bre nnan , 
Whit e , Marsha ll , Powe ll , Rehnqui st , and Ste ven s , JJ., joined. 
Bre nnan , J., filed a concurring opinion, in which Marsh al l , J., joined, 
post, p. 460. Powe ll , J., filed a concurring opinion, in which Rehn quist , 
J., joined, post, p. 462. Black mun , J., filed a dissenting opinion, in which 
Burg er , C. J., joined, post, p. 463.

Edwin H. Stier argued the cause for petitioner. With him 
on the brief were John J. Degnan, Attorney General of New 
Jersey, and Richard W. Berg, Deputy Attorney General.

Michael E. Wilbert argued the cause and filed a brief for 
respondent.

Mr . Just ice  Stewart  delivered the opinion of the Court.
This case involves the scope of the privilege against com-

pulsory self-incrimination, grounded in the Fifth Amendment 
and made binding against the States by the Fourteenth. The 
precise question is whether, despite this constitutional privi-
lege, a prosecutor may use a person’s legislatively immunized 
grand jury testimony to impeach his credibility as a testifying 
defendant in a criminal trial.

I
In the early 1970’s, Joseph Portash was Mayor of Manches-

ter Township, Executive Director of the Pinelands Environ-
mental Council, and a member of both the Ocean County 
Board of Freeholders and the Manchester Municipal Utilities 
Authority in New Jersey. In November 1974, after a lengthy 
investigation, a state grand jury subpoenaed Portash. He 
expressed an intention to claim his privilege against com-
pulsory self-incrimination. The prosecutors and Portash’s 
lawyers then agreed that, if Portash testified before the grand 
jury, neither his statements nor any evidence derived from 
them could, under New Jersey law, be used in subsequent 
criminal proceedings (except in prosecutions for perjury or 
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false swearing) J After Portash’s testimony, the parties tried 
to come to an agreement to avoid a criminal prosecution 
against Portash, but no bargain was reached. In April 1975, 
Portash was indicted for misconduct in office and extortion by 
a public official.2

Before trial, defense counsel sought to obtain a ruling from 
the trial judge that no use of the immunized grand jury testi-
mony would be permitted. The judge refused to rule that 
the prosecution could not use this testimony for purposes of 
impeachment. After the completion of the State’s case, 
defense counsel renewed his request for a ruling by the trial 
judge as to the use of the grand jury testimony. There fol-
lowed an extended colloquy, and the judge finally ruled that 
if Portash testified and gave an answer on direct or cross- 
examination which was materially inconsistent with his grand 
jury testimony, the prosecutor could use that testimony in his 
cross-examination of Portash. Defense counsel then stated 
that, because of this ruling, he would advise his client not to 
take the stand. Portash did not testify, and the jury ulti-
mately found him guilty on one of the two counts.

xAt that time a New Jersey statute provided as follows:
“If any public employee testifies before any court, grand jury or the 

State Commission of Investigation, such testimony and the evidence 
derived therefrom shall not be used against such public employee in a 
subsequent criminal proceeding under the laws of this State; provided 
that no such public employee shall be exempt from prosecution or punish-
ment for perjury committed while so testifying.” New Jersey Public 
Employees Immunity Statute, N. J. Stat. Ann. § 2A:81-17.2a2 (West 1976).

2 Portash has not contended that the indictment was based on informa-
tion disclosed by or “derived” from his immunized testimony. Before trial 
he did move for dismissal of the indictment on two grounds. First, he 
argued that the course of dealings between himself and the prosecution 
established an agreement that he would not be prosecuted so long as he 
cooperated with the State. Second, he contended that he had impermis-
sibly been forced to incriminate himself by providing certain employment 
records to the grand jury. The trial court rejected both arguments; 
neither is urged here.
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The New Jersey Appellate Division reversed the conviction. 
151 N. J. Super. 200, 376 A. 2d 950 (1977). That court held 
that the Constitution requires that the immunity granted by 
the New Jersey statute must be at least coextensive with the 
privilege afforded by the Fifth and Fourteenth Amendments. 
To confer such protection, the court reasoned, the grant of 
immunity must “leave defendant and the State in the position 
each would have occupied had defendant’s claim of privilege 
[before the grand jury] been honored.” Id., at 205, 376 A. 2d, 
at 953. Use of the immunized grand jury testimony to im-
peach a defendant at his trial, it held, did not meet this test. 
Because Portash’s decision not to testify was based upon the 
trial court’s erroneous ruling to the contrary, the Appellate 
Division reversed the conviction and remanded the case for a 
new trial.3 The New Jersey Supreme Court denied the State’s 
petition for certification of an appeal. 75 N. J. 597, 384 A. 
2d 827 (1978). We granted certiorari. 436 U. S. 955.

II
New Jersey presents two questions. First, it argues that 

Portash cannot properly invoke the privilege against compul-
sory incrimination because he did not take the witness stand 
and, as a result, his immunized grand jury testimony was 
never used against him. Second, it urges that the Fifth and

3 We read the state-court opinion as resting its judgment unambiguously 
and exclusively on the Federal Constitution. The court said: 
“The immunity device, however, will only be deemed a sufficient answer 
to a claim of privilege if the scope of immunity afforded is commensurate 
in all respects with the privilege against self-incrimination which it re-
places. United States v. Calandra, 414 U. S. 338, 346 . . . (1974); 
Kastigar v. United States, 406 U. S. 441, 459 . . . (1972).” 151 N. J. 
Super., at 205, 376 A. 2d, at 953.

Both Calandra and Kastigar were, of course, federal constitutional deci-
sions. The court discussed several other federal cases in the course of its 
opinion, and nowhere indicated any reliance on principles of state consti-
tutional or common law.
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Fourteenth Amendments do not prohibit the use of immu-
nized grand jury testimony to impeach materially inconsistent 
statements made at trial.

A
The State contends that the issue presented by Portash 

is abstract and hypothetical because he did not, in fact, 
become a witness. Portash could have taken the stand, 
testified, objected to the prosecution’s use of the immunized 
testimony to impeach him, and appealed any subsequent con-
viction. Absent that, the State would have us hold that the 
constitutional question was not and is not presented. This 
argument must be rejected. First, it is clear that although 
the trial judge was concerned about making a ruling before 
specific questions were asked, he did rule on the merits of the 
constitutional question:

“THE COURT: Well, this is what the Court was con-
cerned with and still is and I thought the Court had 
straightened it out previously, the witness taking the 
stand and testifying as to something and then have coun-
sel saying didn’t you say before the grand jury such and 
such.

“MR. WILBERT [defense counsel]: That’s the prob-
lem that we have. We don’t know whether he’s going 
to be able to use that or not, your Honor, especially if 
he didn’t touch that area in his examination—

“THE COURT: Mr. Wilbert, suppose your client takes 
the stand and he testifies that I worked for Donald 
Safran and suppose he testified before the grand jury I 
never worked for Donald Safran?

“MR. WILBERT: Inconsistency and under your 
Honor’s ruling that can be used in this case.

“THE COURT: No doubt about it.
“MR. WILBERT: Your Honor, I would submit it 

could be used over my objection, of course.
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“THE COURT: You have a standing objection with 
respect to the use at all of the grand jury testimony.” 
(Emphasis added.) App. 223a.

Second, the New Jersey appellate court necessarily concluded 
that the federal constitutional question had been properly 
presented, because it ruled in Portash’s favor on the merits.4 
See Raley v. Ohio, 360 U. S. 423, 435-437; cf. Jenkins v. 
Georgia, 418 U. S. 153, 157; Coleman n . Alabama, 377 U. S. 
129, 133; Whitney v. California, 274 U. S. 357, 360-361; Man-
hattan Life Ins. Co. v. Cohen, 234 U. S. 123, 134.

Moreover, there is nothing in federal law to prohibit New 
Jersey from following such a procedure, or, so long as the 
“case or controversy” requirement of Art. Ill is met, to fore-
close our consideration of the substantive constitutional issue 
now that the New Jersey courts have decided it. This is made 
clear by a case decided by this Court in 1972, Brooks v. Ten-
nessee, 406 U. S. 605. There the Court held unconstitutional 
a Tennessee statutory requirement that a defendant in a 
criminal case had to be his own first witness if he was to take 
the stand at all. The Court held that such a requirement 
unconstitutionally penalized a defendant’s right to remain 
silent, since a defendant could remain silent immediately after 
the close of the State’s case only at the cost of never testifying 
in his own defense. Although Brooks had not testified, the 
Tennessee court considered the constitutional validity of the 
state statute, and so did this Court. Because the rule imposed 

4 Lefkowitz n . Newsome, 420 U. S. 283, was another case where provi-
sions of state law allowed federal review that may not otherwise have 
been available. There, New York law allowed a defendant to appeal 
defeat of a motion to suppress even though he later pleaded guilty. The 
Court held that because the State recognized such a procedure, a state 
prisoner who had pleaded guilty could assert his Fourth and Fourteenth 
Amendment claim in a federal habeas corpus proceeding, even though fed-
eral habeas corpus relief would not generally have been available to one 
who had pleaded guilty.
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a penalty on the right to remain silent, the Court found that 
his constitutional rights had been infringed even though he 
had never taken the stand. Id., at 611 n. 6.

In Brooks the Court held that the defendant’s Fifth and 
Fourteenth Amendment rights had been violated because, in 
order to assert his Fifth Amendment right to remain silent 
after the prosecution’s case in chief had been presented, the 
defendant would have had to pay a penalty. He could never 
testify. Here, as in Brooks, federal law does not insist that 
New Jersey was wrong in not requiring Portash to take the 
witness stand in order to raise his constitutional claim.5

B
In both Great Britain and in what later became the United 

States, immunity statutes, like the privilege against compul-
sory self-incrimination, predate the adoption of the Constitu-
tion. Kastigar v. United States, 406 U. S. 441, 445 n. 13, 446 
n. 14. This Court first considered a constitutional challenge 
to an immunity statute in Counselman v. Hitchcock, 142 U. S. 
547. The witness in that case had refused to testify before a 
federal grand jury in spite of a grant of immunity under the 
relevant federal statute. The Court overturned his contempt 
conviction. It construed the statute to permit the use of 
evidence derived from his immunized testimony. The wit-
ness was held to have validly asserted his privilege because 
“legislation cannot abridge a constitutional privilege, and . . . 
it cannot replace or supply one, at least unless it is so broad 

5 A similar situation existed in Wardius v. Oregon, 412 U. S. 470. The 
Court held in that case that state notice-of-alibi requirements could be 
enforced only if the State provided reciprocal discovery rights for the 
defendant. The defendant in that case had not given a notice of alibi. 
The State argued that he could not assert his constitutional claim, because 
he should have given his notice of alibi and then argued that the State had 
to grant him reciprocal discovery. The Court rejected that argument, and 
held that he need not give notice to raise his constitutional claim.
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as to have the same extent in scope and effect.” Id., at 585. 
See also Brown v. United States, 359 U. S. 41; Ullmann v. 
United States, 350 U. S. 422; Brown v. Walker, 161 U. S. 591. 
After the holding in Malloy v. Hogan, 378 U. S. 1, that the 
Fifth Amendment privilege against compulsory self-incrimi-
nation is also contained in the Fourteenth Amendment, this 
rule is necessarily applicable to state immunity statutes as 
well. Of. Murphy v. Waterfront Comm’n, 378 U. S. 52.€

Language in Counselman and its progeny was read by some 
to require that the witness must be immune from prosecution 
for the transaction his testimony concerned. Indeed, the fed-
eral statutes subsequently upheld by the Court granted such 
transactional immunity. Brown v. United States, supra; Ull-
man v. United States, supra; Heike v. United States, 221U. S. 
131; Brown v. Walker, supra.1 The adoption of Pub. L. 91- 
452 in 1970 marked a change in federal immunity legislation 
from the provision of transactional immunity to the provision 
of what is known as “use” immunity. 18 U. S. C §§ 6001, 
6002. This immunity, similar to that provided by the New 
Jersey statute in this case, protects the witness from the use 
of his compelled testimony and any information derived from 
it. In Kastigar v. United States, supra, the Court upheld 
that statute against a challenge that mere use immunity is 
not coextensive with the Fifth Amendment’s privilege.

“The privilege has never been construed to mean that one 
who invokes it cannot subsequently be prosecuted. Its

6 The Murphy case dealt with the problem of dual sovereignty. The 
issue was whether a State could grant constitutionally sufficient immunity 
if another jurisdiction could use the immunized testimony in a prosecu-
tion. The Court proceeded on the premise that a State is required to 
provide at least use immunity, and held that such immunity would have 
to be honored by the Federal Government. See Kastigar v. United States, 
406 U. S. 441, 455-459.

7 See Shapiro n . United States, 335 U. S. 1, 6 n. 4, for a list of the 
federal statutes that provided transactional immunity, 
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sole concern is to afford protection against being ‘forced 
to give testimony leading to the infliction of “penalties 
affixed to . . . criminal acts.” ’ Immunity from the use 
of compelled testimony, as well as evidence derived 
directly and indirectly therefrom, affords this protection. 
It prohibits the prosecutorial authorities from using the 
compelled testimony in any respect, and it therefore 
insures that the testimony cannot lead to the infliction of 
criminal penalties on the witness.” 406 U. S., at 453. 
(Emphasis in original; footnote omitted.)

Against this broad statement of the necessary constitutional 
scope of testimonial immunity, the State asks us to weigh 
Harris v. New York, 401 U. S. 222, and Oregon v. Hass, 420 
U. S. 714.8 Those cases involved the use of statements, con- 
cededly taken in violation of Miranda v. Arizona, 384 U. S. 
436, to impeach a defendant’s testimony at trial. In both 
cases the Court weighed the incremental deterrence of police 
illegality against the strong policy against countenancing per-
jury. In the balance, use of the incriminating statements for 
impeachment purposes prevailed. The State asks that we 
apply the same reasoning to this case. It points out that the 
interest in preventing perjury is just as strongly involved, 
and that the statements made to the grand jury are at least as 
reliable as those made by the defendants in Harris and Hass.

But the State has overlooked a crucial distinction between 
those cases and this one. In Harris and Hass the Court 
expressly noted that the defendant made “no claim that the 
statements made to the police were coerced or involuntary,” 
Harris n . New York, supra, at 224; Oregon v. Hass, supra, at 

8 The Court in both the Harris and Hass cases relied on Walder v. 
United States, 347 U. S. 62, a case in which the Court held that the 
Fourth Amendment’s exclusionary rule does not prevent the use of uncon-
stitutionally seized evidence to impeach a defendant’s credibility.
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722-723. That recognition was central to the decisions in 
those cases.

The Fifth and the Fourteenth Amendments provide that no 
person “shall be compelled in any criminal case to be a wit-
ness against himself.” As we reaffirmed last Term, a defend-
ant’s compelled statements, as opposed to statements taken 
in violation of Miranda, may not be put to any testimonial use 
whatever against him in a criminal trial. “But any criminal 
trial use against a defendant of his involuntary statement is 
a denial of due process of law.” (Emphasis in original.) 
Mincey v. Arizona, 437 U. S. 385, 398.9

Testimony given in response to a grant of legislative immu-
nity is the essence of coerced testimony. In such cases there 
is no question whether physical or psychological pressures 
overrode the defendant’s will; the witness is told to talk 
or face the government’s coercive sanctions, notably, a convic-
tion for contempt. The information given in response to a 
grant of immunity may well be more reliable than informa-
tion beaten from a helpless defendant, but it is no less com-
pelled. The Fifth and Fourteenth Amendments provide a 
privilege against compelled self-incrimination, not merely 
against unreliable self-incrimination. Balancing of interests 
was thought to be necessary in Harris and Hass when the 
attempt to deter unlawful police conduct collided with the 
need to prevent perjury. Here, by contrast, we deal with the 
constitutional privilege against compulsory self-incrimination 
in its most pristine form. Balancing, therefore, is not simply 
unnecessary. It is impermissible.

The Superior Court of New Jersey, Appellate Division, cor-
rectly ruled that a person’s testimony before a grand jury 

9 We express no view as to whether possibly truthful immunized testi-
mony may be used in a subsequent false-declarations prosecution premised 
on an inconsistency between that testimony and later, nonimmunized, tes-
timony. That question will be presented in Dunn v. United States, No. 
77-6949, cert, granted, 439 U. S. 1045.
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under a grant of immunity cannot constitutionally be used to 
impeach him when he is a defendant in a later criminal trial.10 
Accordingly, the judgment is affirmed.

It is so ordered.

Mr . Justice  Brennan , with whom Mr . Justice  Marsh all  
joins, concurring.

I join the Court’s opinion affirming the judgment in this 
case, despite my reservations that the decision of the Superior 
Court of New Jersey, Appellate Division, 151 N. J. Super. 200, 
376 A. 2d 950 (1977), certification denied, 75 N. J. 597, 384 
A. 2d 827 (1978), may well rest on independent and adequate 
state grounds.

The privilege against self-incrimination is not set out in 
the New Jersey Constitution. Its origins are instead to be 
found in the common law, see State v. Fary, 19 N. J. 431, 434- 
435, 117 A. 2d 499, 501-502 (1955), and in statutes. See N. J. 
Stat. Ann. § 2A:84A-19 (West 1976). Although New Jersey 
courts have looked to constructions of the Fifth Amendment 
of the Federal Constitution as a source of illumination for the 
interpretation of the state privilege, see In re Pillo, 11 N. J. 8, 
15-17, 93 A. 2d 176, 179-180 (1952), they have also held that 
the interpretation of that privilege is “a matter of state law 
and policy, as to which [New Jersey] may impose standards 
more strict than required by the federal Constitution, which 
standards will control regardless of the final outcome of the 
question in the federal sphere.” State v. Deatore, 70 N. J. 
100, 112, 358 A. 2d 163, 170 (1976). Cf. State v. Johnson, 68 
N. J. 349, 353, 346 A. 2d 66, 67-68 (1975).

In this context the Appellate Division’s decision appears 

10 There is discussion in the briefs of the parties regarding the admis- 
sibility of statements made by Portash during pre-indictment negotiations 
with the state prosecutors. We do not understand the opinion of the state 
appellate court to have dealt with this issue, and nothing said in this 
opinion bears on it.
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to rest on the independent and adequate state ground of 
N. J. Stat. Ann. § 2A:81-17.2a2 (West 1976). The Division’s 
opinion begins by reciting the statute in toto, labeling it as 
“[t]he statutory authority for the State’s grant of immunity 
to defendant.” 151 N. J. Super., at 204, 376 A. 2d, at 952. 
The opinion states that “[t]he question is whether the State 
should be required to honor its promise, expressed in its stat-
ute . .., not to use the testimony compelled in any subsequent 
criminal proceeding against the defendant . . . .” (Emphasis 
supplied.) Id., at 207, 376 A. 2d, at 954. Under these cir-
cumstances the Appellate Division’s references to decisions 
interpreting federal constitutional law seem to be mere anal-
ogies, illuminating the Division’s ultimate construction of N. J. 
Stat. Ann. § 2A:81-17.2a2.1 Logically, interpretations of the 
Fifth Amendment can at most serve as guidance to New Jer-
sey’s interpretation of its own statute.2 It is also of no little 
significance that, although the State rests its case heavily on 
Harris v. New York, 401 U. S. 222 (1971), see Brief for Peti-
tioner 38-39, the Supreme Court of New Jersey has recently 
held that the state privilege against self-incrimination may 
well be “stricter” than that required by Harris. See State v. 
Deatore, supra, at 116, 358 A. 2d, at 172.

But the Court reads the New Jersey court’s opinion as rest-
ing on the Federal Constitution. That reading would not have 
been possible had the New Jersey court’s opinion in this case 
been as explicit as in Deatore.3 However, since I fully agree 

1The immunity statute at issue in this case, N. J. Stat. Ann. §2A:81- 
17.2a2 (West 1976), is “self-executing,” State v. Vinegra, 134 N. J. Super. 
432, 440, 341 A. 2d 673, 677 (1975), and therefore, as one New Jersey 
court put it, a “defendant’s Fifth Amendment protection is derived from 
the statute.” Id., at 439, 341 A. 2d, at 677.

2 There is no suggestion, of course, that New Jersey’s interpretation of 
its statute violates the guarantees of the Fifth Amendment of the Federal 
Constitution.

3 “We reach that conclusion as a matter of state law and policy . . .
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with the Court’s disposition of the federal constitutional 
question, I shall not further press the point but join the 
Court’s opinion.

Mr . Justice  Powe ll , with whom Mr . Justi ce  Rehnquist  
joins, concurring.

I concur in the Court’s opinion, and add these comments.
As stated by the Court, New Jersey makes two arguments 

in support of its request for reversal. First, it insists that, 
because Portash did not take the witness stand, his immu-
nized testimony was not used against him and he therefore 
cannot complain of a violation of his Fifth Amendment 
privilege. The preferred method for raising claims such as 
Portash’s would be for the defendant to take the stand and 
appeal a subsequent conviction, if—following a claim of 
immunity—the prosecutor were allowed to use immunized 
testimony for impeachment. Only in this way may the claim 
be presented to a reviewing court in a concrete factual context. 
Moreover, requiring that the claim be presented only by those 
who have taken the stand will prevent defendants with no 
real intention of testifying from creating artificial constitu-
tional challenges to their convictions.1

This is a state case, however, in which the New Jersey 
Appellate Division apparently accepted the procedure followed 
by the trial court and treated the constitutional question as 
having been properly presented. I agree with the Court that 
this procedural question was within the authority of the state 
court to decide.2

regardless of the final outcome of the question in the federal sphere.” 70 
N. J., at 112, 358 A. 2d, at 170.

1 Criminal defendants, as an aid to determining trial strategy, no doubt 
would prefer to be told in advance of trial whether prior testimony may 
be used to impeach if they take the stand. But there is no constitutional 
requirement that defendants be given such a ruling at a time when only a 
hypothetical question can be presented.

2 Accordingly, the Court need not, and, as I read its opinion, does not 
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The State also argues, quite apart from the procedural 
context in which the question arises, that immunized grand 
jury testimony may be used to impeach a criminal defend-
ant’s testimony at trial. The Court correctly rejects this 
argument, ruling that the coercing of Portash to testify before 
the grand jury constituted a classic case of “compelling” a 
defendant to be a witness against himself. See Kastigar v. 
United States, 406 U. S. 441, 453 (1972).

The Court has referred to two quite different interests in 
determining whether the Fifth Amendment permits a defend-
ant’s statements to be used against him at trial. In Harris v. 
New York, 401 U. S. 222 (1971), the Court emphasized the 
trustworthiness of a suspect’s statements made to police, not-
ing that there was no indication that the statements were 
“coerced or involuntary.” Similarly, here there is no reason 
to question the veracity of the respondent’s grand jury testi-
mony. The Court today recognizes, however, that the privilege 
against self-incrimination protects against more than just the 
use of false or inaccurate statements against a criminal 
defendant. In addition, the Fifth Amendment, by virtue of 
its incorporation through the Fourteenth Amendment, pro-
hibits a State from using compulsion to extract truthful 
information from a defendant, when that information is to be 
used later in obtaining the individual’s conviction.

Mr . Justice  Blackmu n , with whom The  Chief  Justice  
joins, dissenting.

The Court in this case reaches out to decide an important 
constitutional question even though that question is presented 
in the context of an abstract dispute over a hypothetical 
ruling of the trial court. For me, the facts present too remote 
and speculative an injury to federally protected rights to 
support the exercise of jurisdiction by this Court. Indeed, 

decide whether it would regard the constitutional issue as having been 
properly presented if this case had arisen in federal court.
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examination of the record reveals for me that the Court 
decides today a question different from the one the trial court 
considered. This demonstrates how far afield we range when 
we cut loose from the requirement that only concrete disputes 
may be decided by this Court. Because I believe the Court is 
without authority to engage in this type of abstract adjudica-
tion of constitutional rights in a factual vacuum, I dissent.

Prior to trial, and again at the close of the State’s evidence, 
respondent Portash attempted to obtain an advance eviden-
tiary ruling from the trial court. Though the precise nature 
of the ruling respondent sought is a matter of dispute, it 
related generally to whether and to what extent the State 
would be permitted to use, during cross-examination of 
respondent and in the rebuttal phase of its own case, informa-
tion supplied by respondent under the statutory grant of 
immunity. When respondent failed to obtain a ruling he 
considered satisfactory, he refrained from testifying in his 
own behalf. Accordingly, he did not take the stand at the 
trial. He was not cross-examined. He gave no answer de-
termined by the trial court to be materially inconsistent with 
any prior immunized statement on a relevant issue. The 
State did not seek to impeach him through use of immunized 
testimony. And the trial court did not rule that the State 
could do so in response to an inconsistent answer, or that the 
State could otherwise make use of immunized testimony at 
trial. In short, because of his failure to take the stand, 
respondent was never incriminated through the use of the 
testimony he previously had supplied under the immunity 
grant.

Even so, the Court takes jurisdiction over this dispute and 
decides the merits of respondent’s claim that it would have 
constituted a violation of his right under the Fifth and Four-
teenth Amendments to be free from compelled self-incrimina-
tion had the State used immunized testimony to impeach 
him, assuming, of course, that he would have taken the stand, 
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that he would have given materially inconsistent answers to 
relevant questions, and that the State would have chosen to 
impeach him with prior immunized testimony. The Court 
justifies this assertion of jurisdiction, over the State’s objec-
tion that the dispute is only hypothetical, by announcing that 
the New Jersey courts decided the issue and held it to be 
properly presented on appeal. Citing cases such as Raley v. 
Ohio, 360 U. S. 423 (1959), and Jenkins v. Georgia, 418 U. S. 
153 (1974), ante, at 455, the Court holds that New Jersey’s 
determination that the federal issue properly has been pre-
sented is sufficient to allow this Court to decide the issue, 
notwithstanding respondent’s failure to take the stand. 
“[T]here is nothing in federal law to prohibit New Jersey 
from following such a procedure,” the Court holds, “or, so 
long as the 'case or controversy’ requirement of Art. Ill is 
met, to foreclose our consideration of the substantive consti-
tutional issue now that the New Jersey courts have decided 
it.” Ibid.

But the State’s objection, as I understand it, goes not to 
whether the federal issue properly was presented in the state 
courts, but to whether, in light of respondent’s failure to 
testify, the alleged claim is too remote and speculative to 
support jurisdiction here. As such, resolution of the State’s 
objection turns not on the determination that the New Jersey 
courts recognized the federal issue as properly presented, but 
on the determination that there is indeed a federal issue in 
the case. And this latter determination depends upon 
whether, as a matter of federal law, there is a sufficiently 
concrete controversy over the scope of a federal right to 
support the exercise of jurisdiction by this Court.

The Court tacitly recognizes this, I take it, by conceding, 
ante, at 455-456, that the “case or controversy” requirement of 
Art. Ill must be met and by its citation of Brooks v. Tennes-
see, 406 U. S. 605 (1972). For in Brooks, the dissenters argued 
that since the defendant had not taken the stand, his right 
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to be free from compelled self-incrimination had not been 
infringed, and therefore the defendant had not presented the 
Court with any federal issue “bearing on the privilege against 
self-incrimination.” Id., at 617. The Court answered that 
argument by saying that the Tennessee statute in issue 
imposed a burden on the right to remain silent by penalizing 
a defendant who asserted that right at the start of his case, 
and “that penalty constitute [d] the infringement of the 
right.” Id., at 611 n. 6. Thus, in Brooks, the Court found 
that there was a federal issue presented even though the 
defendant had not taken the stand, since it was the exercise 
of the right not to testify that the State burdened.

As in Brooks, the Court here must believe that there was 
some infringement of a federal right sufficient to establish a 
concrete controversy capable of supporting its jurisdiction. 
But, unlike in Brooks, the Court takes care to omit any 
mention of what federal right was infringed by the hypo-
thetical “ruling” of the trial court. It simply says that New 
Jersey recognized the issue as having been presented, inti-
mates that the case is within Art. Ill’s case-or-controversy 
requirement, and proceeds to the merits.

What federal right it is that the “ruling” of the trial court 
infringed is not easy to ascertain. It would not appear that 
the right to remain silent, at issue in Brooks, was burdened, 
since respondent asserted that right without suffering any 
penalty for doing so. Nor did the hypothetical ruling compel 
respondent to incriminate himself, since it did not force him 
to take the stand and subject himself to impeachment by use 
of the immunized testimony. Respondent argues that it was 
his right to testify in his own behalf that the trial court 
infringed by threatening him with the possibility that, if he 
were to testify and if he were to give materially inconsistent 
answers to relevant questions, the court would permit the 
State to impeach respondent with his immunized testimony, 
if the State could do so. This threat, respondent now argues, 
deterred him from taking the stand in his own behalf, and
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thereby constituted an unconstitutional infringement of his 
right to testify. Brief for Respondent 13.

This appears to be the theory that the Appellate Division 
proceeded upon, see 151 N. J. Super. 200, 204, 209, 376 A. 2d 
950, 952, 955, and it appears to be the most plausible reason-
ing upon which one could conclude that this case involves an 
actual, and not hypothetical, invasion of federal rights. As 
such, the Court today sub silentio decides as a matter of 
federal law that the hypothetical ruling by a state court that 
it would permit impeachment with immunized testimony in 
certain circumstances not yet come to pass creates a sufficient 
infringement on the right to testify as to create a controversy 
capable of being adjudicated here.

But this claimed burden on the right to testify is too 
speculative to support the exercise of jurisdiction by this 
Court over the ultimate dispute concerning the use of immu-
nized testimony. On this record, we cannot tell whether 
respondent would have taken the stand even had he obtained 
the ruling he sought from the trial court. The decision by 
a criminal defendant to testify is often the most important 
decision he faces in the trial, and it seldom turns on the 
resolution of one factor among many. Even had respondent 
taken the stand, there is no assurance he would have given 
inconsistent answers to questions. Indeed, respondent vigor-
ously has argued, in this Court and in the state courts, that 
he would not have testified in any manner inconsistently with 
his immunized testimony. Moreover, even had inconsistent 
answers been given, the trial court would have had to deter-, 
mine whether the answers were offered in response to relevant 
and material questions before it would have permitted im-
peachment. And even then, there is no certainty that the 
State actually would have sought to use immunized materials 
to impeach respondent.

In these circumstances, I would hold the dispute as to 
the use of the immunized testimony to be too remote and 
speculative to enable this Court to adjudicate it. Cf. Laird
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v. Tatum, 408 U. S. 1 (1972). By finding sufficient contro-
versy to exist in this case to reach the federal issue, the Court 
exercises jurisdiction over an abstract dispute of no concrete 
significance, and as a result renders an advisory opinion, in-
forming respondent what the State would have been per-
mitted to do or not do had respondent ever taken the stand.

I find this adjudication of an abstract dispute not only to 
be beyond the jurisdiction of the Court but to be unwise as 
well. At a minimum, as our Brother Powell  notes, ante, at 
462, a requirement that such a claim be adjudicated on appeal 
only when presented by a defendant who has taken the stand 
prevents a defendant from manufacturing constitutional chal-
lenges when he has no intention of taking the stand and 
testifying in his own behalf. More fundamentally, such dis-
embodied decisionmaking removes disputes from the factual 
and often legal context that sharpens issues, highlights prob-
lem areas of special concern, and, above all, gives a reviewing 
court some notion of the practical reach of its pronouncements.

Indeed, my examination of the record in this case makes me 
suspect that in adjudicating an abstract and academic legal 
question the Court has affirmed the reversal of respondent’s 
conviction on the basis of an issue not even argued by 
respondent at the trial level in his attempt to obtain an 
advance ruling from the trial court. It is clear to me that 
the possible use of immunized testimony to impeach respond-
ent was not at all respondent’s concern before the trial court. 
At the pretrial hearing respondent’s counsel conceded that if 
respondent gave materially inconsistent answers, he could be 
impeached with the grand jury testimony or prosecuted for 
perjury. App. 144a. Rather, respondent was attempting to 
obtain an advance ruling from the trial court that the State 
could not rely on information gathered from respondent’s 
immunized testimony in formulating questions for respondent 
on cross-examination. His argument to the trial court was 
that unless the State could show that it discovered the infor-
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mation that formed the basis of its questions from a source 
independent of his immunized testimony, the Fifth Amend-
ment prohibited the State from asking those questions. And 
it was in reliance on the trial court’s ruling that it would not 
decide in advance on this request—but would wait until each 
question was asked to consider this objection—that respondent 
refused to take the stand.

The record at almost every point supports this interpreta-
tion of what it was that respondent sought from the trial 
court. For example, in the course of conceding that respond-
ent properly would be subject to impeachment with the grand 
jury testimony if he gave answers at trial materially incon-
sistent with that testimony, respondent’s counsel stated that 
he “merely want[ed] a ruling from the Court that, unless the 
door is opened, that they are not permitted to use any of 
[the immunized testimony] by way of cross examination, by 
way of rebuttal, or by way of cross examination of any of our 
witnesses, with the one limitation, that I think is inherent, is 
that except in the event of perjury” (emphasis added). App. 
146a. See id., at 143a-148a.

Similarly, when counsel renewed this argument at the close 
of the State’s evidence, the record reveals that his concern 
was not with impeachment, but with the use of the immunized 
testimony as a basis for asking questions. Thus, counsel 
argued that what the immunity statute proscribed was “use 
[of] the fruits of his testimony to cross examine him in his 
testimony.” Id., at 203a.1

1 “Mr. Wilbert [defense counsel]: Your Honor, what they are going 
to do is attempt to enlarge the cross examination to question him about 
aspects of that grand jury testimony when he is not inconsistent at all on 
direct examination with it. They’re going to make him inconsistent or 
make him incriminate himself by the use of the grand jury testimony. . . . 
If we stay out of the area totally and then on cross examination they ask 
him to give an answer that’s consistent with his grand jury testimony but 
which incriminates him, how can that possibly be permitted, your 
Honor? . . . [W]hat they’re doing there is utilizing that grand jury
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Concededly, in the passage the Court quotes, ante, at 454- 
455, the trial court stated that if respondent gave materially 
inconsistent answers, it would permit impeachment with the 
immunized testimony. But an examination of the entire 
discussion from which that quotation is lifted makes it clear 
that respondent was not seeking a ruling as to impeachment 
for inconsistent statements, but a limitation on the scope of 
cross-examination. Thus, just before the quoted exchange, 
respondent’s counsel assured the trial court that “the direct 
examination will in no way be inconsistent with his grand 
jury [immunized] testimony,” App. 220a, but that the prob-
lem concerned the use of “consistent grand jury testimony 
which is incriminating to convict the man on the stand.” 
Ibid. And immediately after the passage upon which the 
Court relies, respondent waved off the impeachment issue and 
stated that the problem that concerned him was the use by 
the State of information obtained from the immunized testi-
mony to force respondent to give answers on the stand that 
would incriminate him.2

The trial court refused to rule in advance on this attempt 
to limit cross-examination, and it was this refusal that re-
spondent claimed prompted his refusal to testify. Id., at 
243a. Before the Appellate Division, however, the dispute 
was transmuted into one over the ability of the State to 
impeach respondent with the immunized testimony. It was 
on that issue that the conviction was reversed. And it is on

testimony not to show an inconsistency but to create consistent incrimina-
tion . . . .” App. 203a-204a (emphasis added).
See id., at 168a, 173a, 192a-193a, 202a-203a.

2 “Mr. Wilbert: .... If they’re allowed to open the grand jury testi-
mony of Mr. Portash by asking him the questions that they only gained 
knowledge of in his grand jury testimony and when he didn’t testify 
about it on direct, I submit it is an absolute erroneous use under the law, 
erroneous use of that grand jury testimony and that’s what I’m—that’s 
why I’m here seeking clarification, that’s what it’s all about.” Id., at 228a.
See id., at 225a, 228a, 230a-231a.
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that issue that this Court affirms that reversal. Thus, because 
the Court reaches out to decide a theoretical legal question 
presented in an abstract setting, it permits respondent to 
obtain a favorable ruling from this Court on an issue of 
federal law that he did not assert in the trial court, and that 
did not form the basis for his refusing to testify in that court. 
And I assume respondent will be free at a new trial to renew 
his original argument, that the State is forbidden to use what 
it learned from the immunized testimony in formulating 
questions on cross-examination. This illustrates, I think, the 
problems the Court will encounter in every case in which it 
abandons the requirement that such an issue be presented for 
resolution only in the context of a concrete dispute about its 
actual operation at trial.

If this case presented simply the question whether state law 
had viewed the federal issue as properly presented, I could 
understand better the Court’s desire to reach the federal issue. 
But though a State may decide whether a federal issue actu-
ally present in the case properly was brought to the attention 
of its own courts for adjudication, e. g., Raley v. Ohio, 360 
U. S. 423 (1959), it never should transform an abstract 
dispute about a federal constitutional right into a case or 
controversy capable of being adjudicated in this Court simply 
by deciding that federal issue. Doremus v. Board of Educa-
tion, 342 U. S. 429, 43^-435 (1952). Otherwise, a State, by 
ruling on a purely hypothetical legal question in the context 
of reviewing a criminal conviction, could confer Art. Ill 
jurisdiction on this Court where the facts do not support the 
existence of a case or controversy.

I would require that respondent take the stand and actually 
assert the rights he seeks to vindicate in the context of an 
actual attempt by the State to use the immunized testimony. 
Because the Court does not require this, I dissent.
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and its activities to Midas’ muffler business. In a suit seeking a federal 
income tax refund, petitioner claimed the “business league” exemption 
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Reg. § 1.501 (c) (6)-l states that a business league is “an organization of 
the same general class as a chamber of commerce or board of trade,” 
and that a tax exempt business league’s activities “should be directed to 
the improvement of business conditions of one or more lines of business.” 
The District Court held that Midas muffler franchisees do not constitute 
a “line of business” and that petitioner was not a “business league” 
within the meaning of §501(c)(6) and thus was not entitled to the 
claimed refund. The Court of Appeals affirmed, applying the maxim 
noscitur a sociis and holding that petitioner’s purpose was too narrow to 
satisfy the “line of business” test of the Regulation. Held: Petitioner 
is not entitled to the tax exemption as a “business league” within the 
meaning of § 501 (c) (6). Pp. 476-489.
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Mr . Justice  Blackmun  delivered the opinion of the Court.
Petitioner, National Muffler Dealers Association, Inc. (Asso-

ciation), as its name indicates, is a trade organization for 
muffler dealers. The issue in this case is whether the Asso-
ciation, which has confined its membership to dealers fran-
chised by Midas International Corporation (Midas), and its 
activities to the Midas muffler business, and thus is not 
“industrywide,” is a “business league” entitled to the exemp-
tion from federal income tax provided by § 501 (c)(6) of the 
Internal Revenue Code of 1954, 26 U. S. C. § 501 (c)(6)?

I
In 1971, during a contest for control of Midas, Midas muf-

fler franchisees organized the Association under the New York 
Not-for-Profit Corporation Law. The Association’s purpose 
was to establish a group to negotiate unitedly with Midas 
management. Its principal activity has been to serve as a 
bargaining agent for its members in dealing with Midas. It 
has enrolled most Midas franchisees as members? The Asso-
ciation was successful in negotiating a new form of franchise 
agreement which prevents termination during its 20-year life 
except for cause. It also persuaded Midas to eliminate its 
requirement that a customer pay a service charge when a 
guaranteed Midas muffler is replaced. And the Association

1 The statute exempts:
“Business leagues, chambers of commerce, real-estate boards, boards of 
trade, or professional football leagues (whether or not administering a 
pension fund for football players) not organized for profit and no part of 
the net earnings of which inures to the benefit of any private shareholder 
or individual.”

2 The trial court, in focusing on the Association’s fiscal years ended 
November 30 in 1971, 1972, and 1973, found that 290 franchised Midas 
dealers were members of the Association. App. 18a. This was about 50% 
of the dealers. By the time of the trial in 1975, the Association included 
almost 80% of all Midas dealers. Id., at 49a.
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sponsors group insurance programs, holds an annual conven-
tion, and publishes a newsletter for members.

The Association sought the exemption from federal income 
tax which §501 (c)(6) provides for a “business league.” 
Treasury Regulation § 1.501 (c)(6)-l, 26 CFR § 1.501 (c) 
(6)-l (1978), states that the activities of a tax exempt busi-
ness league “should be directed to the improvement of business 
conditions of one or more lines of business.”3 In view of 
that requirement, the Internal Revenue Service initially re-
jected the Association’s exemption application, stating that 
§501 (c)(6) “would not apply to an organization that is 
not industry wide.”4

The Association then (in October 1972) amended its bylaws 
and eliminated the requirement that its members be Midas 
franchisees. Despite that amendment, and despite the Asso-
ciation’s announced purpose to promote the interests of in-
dividuals “engaged in business as muffler dealers,” 5 it neither 
recruited nor acquired a member who was not a Midas 
franchisee.6

3 The regulation reads:
“A business league is an association of persons having some common busi-
ness interest, the purpose of which is to promote such common interest 
and not to engage in a regular business of a kind ordinarily carried on for 
profit. It is an organization of the same general class as a chamber of 
commerce or board of trade. Thus, its activities should be directed to 
the improvement of business conditions of one or more lines of business 
as distinguished from the performance of particular services for individual 
persons. ... A stock or commodity exchange is not a business league, 
a chamber of commerce, or a board of trade within the meaning of sec-
tion 501 (c) (6) and is not exempt from tax. . . ”

4 Letter dated March 28, 1972, from District Director (New York), 
Internal Revenue Service, to the Association. Complaint Exhibit C, Rec-
ord Document No. 1.

5 Certificate of Incorporation of National Muffler Dealers Association, 
Inc., If 3. App. 41a.

6 According to an Association survey, Midas has 21% of the replacement 
muffler business in 18 major metropolitan markets. See 565 F. 2d 845,
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In 1974, after the Internal Revenue Service had issued a 
final rejection of the Association’s exemption application, the 
Association filed income tax returns for its fiscal years 1971, 
1972, and 1973, and, thereafter, claims for refund of the taxes 
paid with those returns. The 1972 claim was formally denied. 
Subsequent to that denial, and after more than six months 
had passed since the filing of the 1971 and 1973 claims, see 
§ 6532 (a)(1) of the 1954 Code, 26 U. S. C. §6532 (a)(1), 
the Association brought this suit in the United States District 
Court for the Southern District of New York asserting its 
entitlement to a refund for the income taxes paid for the three 
fiscal years. The District Court found: “There is no evidence 
that [the Association] confers a benefit on the muffler indus-
try as a whole or upon muffler franchisees as a group.” App. 
to Pet. for Cert. Ila. It then concluded that “Midas Muffler 
franchisees do not constitute a ‘line of business,’ ” and held 
that the Association was not a “business league” within the 
meaning of §501 (c)(6), and thus was not entitled to the 
claimed refund. App. to Pet. for Cert. 13a-14a.

The United States Court of Appeals for the Second Circuit 
affirmed. 565 F. 2d 845 (1977). It confronted what it called 
the “lexicographer’s task of deciding what is meant by a ‘busi-
ness league.’ ” Id., at 846. Finding no direct guidance in the 
statute, the court applied the maxim nosdtur a sociis (“[i]t 
is known from its associates,” Black’s Law Dictionary 1209 
(Rev. 4th ed. 1968)), and looked “at the general characteris-
tics of the organizations” with which business leagues were 
grouped in the statute, that is, chambers of commerce and 
boards of trade. The court agreed with the Service’s deter-

847 n. 2 (CA2 1977). A letter dated November 27, 1975, sent out by the 
Association’s president and seeking new members, contained the greeting, 
“Dear Fellow Midas Dealer.” In that letter, the Association’s president 
announced a joint endeavor with Midas “to improve the Midas program,” 
and stated, “I have been as loyal to the Midas business as I have to our 
country.” App. 49a.
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mination, in § 1.501 (c)(6)-! of the regulations, that a busi-
ness league is an “organization of the same general class as a 
chamber of commerce or board of trade.” Reasoning that it 
was the “manifest intention” of Congress by the statute “to 
provide an exemption for organizations which promote some 
aspect of the general economic welfare rather than support 
particular private interests,” the court concluded that the 
“line of business” requirement set forth in the regulations is 
“well suited to assuring that an organization’s efforts do in-
deed benefit a sufficiently broad segment of the business com-
munity.” 565 F. 2d, at 846-847. The court noted that any 
success the Association might have in improving business con-
ditions for Midas franchisees, and any advantage it might 
gain through tax exemption, would come at the expense of the 
rest of the muffler industry, and concluded that the Associa-
tion’s purpose was too narrow to satisfy the line-of-business 
test.

The court, id., at 847 n. 1, explicitly refused to follow the 
decision in Pepsi-Coila Bottlers’ Assn. v. United States, 369 
F. 2d 250 (CA7 1966). There, the Seventh Circuit, by a di-
vided vote, had upheld the exempt status of an association 
composed solely of bottlers of a single brand of soft drink. It 
did so on the ground that the line-of-business requirement 
unreasonably narrowed the statute.

We granted certiorari to resolve this conflict. 436 U. S. 
903 (1978).

II
The statute’s term “business league” has no well-defined 

meaning or common usage outside the perimeters of § 501 
(c)(6). It is a term “so general ... as to render an inter-
pretive regulation appropriate.” Helvering v. Reynolds Co., 
306 U. S. 110, 114 (1939). In such a situation, this Court 
customarily defers to the regulation, which, “if found to ‘im-
plement the congressional mandate in some reasonable man-
ner,’ must be upheld.” United States v. Cartwright, 411 U. S.
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546, 550 (1973), quoting United States v. Correll, 389 U. S. 
299, 307 (1967).

We do this because “Congress has delegated to the [Secre-
tary of the Treasury and his delegate, the] Commissioner [of 
Internal Revenue], not to the courts, the task of prescribing 
‘all needful rules and regulations for the enforcement’ of the 
Internal Revenue Code. 26 U. S. C. §7805 (a).” United 
States v. Correll, 389 U. S., at 307. That delegation helps 
ensure that in “this area of limitless factual variations,” ibid., 
like cases will be treated alike. It also helps guarantee that 
the rules will be written by “masters of the subject,” United 
States v. Moore, 95 U. S. 760, 763 (1878), who will be respon-
sible for putting the rules into effect. .

In determining whether a particular regulation carries out 
the congressional mandate in a proper manner, we look to see 
whether the regulation harmonizes with the plain language of 
the statute, its origin, and its purpose. A regulation may have 
particular force if it is a substantially contemporaneous con-
struction of the statute by those presumed to have been aware 
of congressional intent. If the regulation dates from a later 
period, the manner in which it evolved merits inquiry. Other 
relevant considerations are the length of time the regulation 
has been in effect, the reliance placed on it, the consistency of 
the Commissioner’s interpretation, and the degree of scrutiny 
Congress has devoted to the regulation during subsequent 
re-enactments of the statute. See Commissioner v. South 
Texas Lumber Co., 333 U. S. 496, 501 (1948); Helvering v. 
Winmill, 305 U. S. 79, 83 (1938).

Ill
A

The history of Treas. Reg. § 1.501 (c)(6)-l and its “line of 
business” requirement provides much that supports the Gov-
ernment’s view that the Association, which is not tied to a 
particular community and is not industrywide, should not be 
exempt. The exemption for “business leagues” from federal 
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income tax had its genesis at the inception of the modern 
income tax system with the enactment of the Tariff Act of 
October 3, 1913, 38 Stat. 114, 172. In response to a House 
bill which would have exempted, among others, “labor, agri-
cultural, or horticultural organizations,” the Senate Finance 
Committee was urged to add an exemption that would cover 
nonprofit business groups. Both the Chamber of Commerce 
of the United States and the American Warehousemen’s Asso-
ciation, a trade association for warehouse operators,7 submitted 
statements to the Committee. The Chamber’s spokesman 
said:

“The commercial organization of the present day is not 
organized for selfish purposes, and performs broad 
patriotic and civic functions. Indeed, it is one of the 
most potent forces in each community for the improve-
ment of physical and social conditions. While its original 
reason for being is commercial advancement, it is not in 
the narrow sense of advantage to the individual, but in 
the broad sense of building up the trade and commerce 
of the community as a whole . . . .” (Emphasis added.) 
Briefs and Statements on H. R. 3321 filed with the Senate 
Committee on Finance, 63d Cong., 1st Sess., 2002 (1913) 
(hereinafter Briefs and Statements).

The Chamber’s written submission added:
“These organizations receive their income from dues . . . 
which business men pay that they may receive in common 
with all other members of their communities or of their 
industries the benefits of cooperative study of local devel-
opment, of civic affairs, of industrial resources, and of 
local, national, and international trade.” (Emphasis 
added.) Id., at 2003.8

7 See Proceedings of the Twenty-Third Annual Meeting of the American 
Warehousemen’s Association (1913).

8 The Chamber’s statement and submission, and those of the Ampri- 
can Warehousemen’s Association, Briefs and Statements 2040, assume an
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The Committee was receptive to the idea, but rejected the 
Chamber’s proposed broad language which would have ex-
empted all “commercial organizations not organized for 
profit.” Instead, the Committee, and ultimately the Con-
gress, provided that the tax would not apply to

“business leagues, nor to chambers of commerce or boards 
of trade, not organized for profit or no part of the net 
income of which inures to the benefit of the private stock-
holder or individual.” Tariff Act of Oct. 3, 1913, § IIG 
(a), 38 Stat. 172.

Congress has preserved this language, with few modifications, 
in each succeeding Revenue Act.9

The Commissioner of Internal Revenue had little difficulty 
determining which organizations were “chambers of com-
merce” or “boards of trade” within the meaning of the statute. 
Those terms had commonly understood meanings before the 

importance here beyond that usually afforded such documents in the 
interpretation of statutes. They do so for two reasons. First, the sub-
missions are the only available evidence of the amendment’s purpose. The 
amendment was not discussed on the floor of either the House or the Sen-
ate, see J. Seidman, Legislative History of Federal Income Tax Laws 1002, 
1003 (1938) . and the Committee Reports do no more than state its text, 
see S. Rep. No. 80, 63d Cong., 1st Sess., 25-26 (1913); H. R. Conf. Rep. 
No. 86, 63d Cong., 1st Sess., 26 (1913). Second, the subsequent adminis-
trative interpretation of the statute directly parallels the language of the 
private submissions.

9Revenue Act of 1916, §11 (a), Seventh, 39 Stat. 766 (punctuation 
added); Revenue Act of 1918, §231 (7), 40 Stat. 1076; Revenue Act of 
1921, §231 (7), 42 Stat. 253; Revenue Act of 1924, §231 (7), 43 Stat. 
282; Revenue Act of 1926, §231 (7), 44 Stat. 40; Revenue Act of 1928, 
§ 103 (7), 45 Stat. 813 (real estate boards added); Revenue Act of 1932, 
§103 (7), 47 Stat. 193; Revenue Act of 1934, §101 (7), 48 Stat. 700; 
Revenue Act of 1936, § 101 (7), 49 Stat. 1674; Revenue Act of 1938, § 101 
(7), 52 Stat. 481; Internal Revenue Code of 1939, § 101 (7), 53 Stat. 33; 
Internal Revenue Code of 1954, §501 (c)(6), 68A Stat. 164. See also 
Act of Nov. 8, 1966, Pub. L. No. 89-800, § 6 (a), 80 Stat. 1515 (reference 
to professional football leagues added).
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statute was enacted.10 “Business league,” however, had no 
common usage, and in 1919 the Commissioner undertook to 
define its meaning by regulation. The initial definition was 
the following:

“A business league is an association of persons having 
some common business interest, which limits its activities 
to work for such common interest and does not engage in 
a regular business of a kind ordinarily carried on for profit. 
Its work need not be similar to that of a chamber of com-
merce or board of trade.” Treas. Regs. 45, Art. 518 
(1919).

This language, however, proved too expansive to identify with 
precision the class of organizations Congress intended to ex-

10 Webster’s New International Dictionary 245, 366 (1913), defined the 
terms as follows:

board of trade: “In the United States, a body of men appointed for the 
advancement and protection of business interests. Cf. chamber of 
commerce.”

chamber of commerce: “[A] board or association to protect the inter-
ests of commerce, chosen from among the merchants and traders of a city. 
The term chamber of commerce is by some distinctively used of the bodies 
that are intrusted with the protection of general commercial interests, esp. 
in connection with foreign trade and board of trade for those dealing pri-
marily with local commerce.”

In Retailers Credit Assn. n . Commissioner, 90 F. 2d 47, 51 (CA9 1937), 
an additional explanation of the difference between the two terms was 
offered:
“Although the terms ‘chamber of commerce’ and ‘board of trade’ are 
nearly synonymous, there is a slight distinction between their meanings. 
The former relates to all businesses in a particular geographic location, 
while the latter may relate to only one or more lines of business in a par-
ticular geographic location, but need not relate to all.”
In L. 0. 1121, III—1 Cum. Bull. 275, 280 (1924), the Solicitor of Internal 
Revenue rejected an approach to the term “board of trade” that would 
have encompassed “organizations which provide conveniences or facilities 
to certain persons in connection with buying, selling, and exchanging 
goods.”
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empt. The Service began to cut back on the last sentence of the 
material just quoted when, in 1924, the Solicitor of Internal 
Revenue invoked noscitur a sociis to deny an exemption re-
quested by a stock exchange. He reasoned that, while a stock 
exchange conceivably could come within the definitions of a 
“business league” or “board of trade,” it lacked the character-
istics that a “business league,” “chamber of commerce,” and 
“board of trade” share in common and that form the basis for 
the exemption. Congress must have used those terms, he 
said, “to indicate organizations of the same general class, 
having for their primary purpose the promotion of business 
welfare.” The primary purpose of the stock exchange, by con-
trast, was “to afford facilities to a limited class of people for 
the transaction of their private business.” L. 0. 1121, III-l 
Cum. Bull. 275, 280-281 (1924). The regulation was then 
amended so as specifically to exclude stock exchanges. T. D. 
3746, IV-2 Cum. Bull. 77 (1925).11

In 1927, the Board of Tax Appeals, in a reviewed decision 
with some dissents, applied the principle of noscitur a sociis 
and denied a claimed “business league” exemption to a cor-
poration organized by associations of insurance companies to 
provide printing services for member companies. Uniform 
Printing & Supply Co. v. Commissioner, 9 B. T. A. 251, aff’d, 
33 F. 2d 445 (CA7), cert, denied, 280 U. S. 591 (1929). In 
1928, Congress revised the statute so as specifically to exempt 
real estate boards that local revenue agents had tried to 

11 See Treas. Regs. 69, Art. 518 (1926). Because the regulation now in-
corporates the denial of exempt status to stock exchanges, L. 0. 1121 
eventually was declared obsolete. Rev. Rui. 68-207, 1968-1 Cum. Bull. 
577, 578.

In United States v. Leslie Salt Co., 350 U. S. 383, 393-394, and n. 12 
(1956), the Court approved a similar use of noscitur a sociis by the Solici-
tor in defining the term “certificate of indebtedness.” See L. O. 909, Sales 
Tax Rulings, No. 85 (1920).
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tax.12 The exclusion of stock exchanges, however, was al-
lowed to remain.

In 1929, the Commissioner incorporated the principle of 
noscitur a sociis into the regulation itself. The sentence, “Its 
work need not be similar to that of a chamber of commerce 
or board of trade,” was dropped and was replaced with the 
following qualification:

“It is an organization of the same general class as a 
chamber of commerce or board of trade. Thus, its ac-
tivities should be directed to the improvement of business 
conditions or to the promotion of the general objects of 
one or more lines of business as distinguished from the 
performance of particular services for individual persons.” 
Treas. Regs. 74, Art. 528 (1929).

This language has stood almost without change for half a cen-
tury 13 through several re-enactments and one amendment of 
the statute.

During that period, the Commissioner and the courts have 
been called upon to define “line of business” as that phrase is 
employed in the regulation. True to the representation made 
by the Chamber of Commerce, in its statement to the Senate 
in 1913, that benefits would be received “in common with all 
other members of their communities or of their industries,” 
supra, at 478, the term “line of business” has been interpreted

12 Revenue Act of 1928, § 103 (7), 45 Stat. 813. See Hearings on Reve-
nue Revision 1927-1928, before the House Committee on Ways and Means, 
Interim 69th-70th Cong. 235-239, 268 (1927); H. R. Rep. No. 2, 70th 
Cong., 1st Sess., 17 (1927).

13 See Treas. Regs. 77, Art. 528 (under 1932 Act); Treas. Regs. 86, 
Art. 101 (7)-l (under 1934 Act) (“or to the promotion of the general 
objects” dropped); Treas. Regs. 94, Art. 101 (7)-l (under 1936 Act); 
Treas. Regs. 101, Art. 101 (7)-l (under 1938 Act); Treas. Regs. 103, 
§ 19.101 (7)-l (under 1939 Code); Treas. Regs. Ill, § 29.101 (7)-l 
(same): Treas. Regs. 118, § 39.101 (7)-l (same); T. D. 6301, 1958-2 
Cum. Bull. 197, 203-204, and Treas. Reg. § 1.501 (c) (6)-l (under 1954 
Code).
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to mean either an entire industry, see, e. g., American Ply-
wood Assn. v. United States, 267 F. Supp. 830 (WD Wash. 
1967); National Leather & Shoe Finders Assn. v. Commis-
sioner, 9 T. C. 121 (1947), or all components of an industry 
within a geographic area, see, e. g., Commissioner v. Chicago 
Graphic Arts Federation, Inc., 128 F. 2d 424 (CA7 1942) ; 
Crooks n . Kansas City Hay Dealers’ Assn., 37 F. 2d 83 (CA8 
1929); Washington State Apples, Inc. v. Commissioner, 46 
B. T. A. 64 (1942) J4

Most trade associations fall within one of these two cate-
gories.15 The Commissioner consistently has denied exemp-
tion to business groups whose membership and purposes are 
narrower. Those who have failed to meet the “line of busi-
ness” test, in the view of the Commissioner, include groups 
composed of businesses that market a single brand of automo-
bile,16 or have licenses to a single patented product,17 or bottle 
one type of soft drink.18 The Commissioner has reasoned that 
these groups are not designed to better conditions in an entire 
industrial “line,” but, instead, are devoted to the promotion 

14 Cf. Produce Exchange Stock Clearing Assn. v. Helvering, 71 F. 2d 
142, 144 (CA2 1934) (organization not entitled to exemption because 
“[n]othing is done to advance the interests of the community or to im-
prove the standards or conditions of a particular trade, as in the case of 
chambers of commerce, real estate boards, and boards of trade”); Note, 35 
Ford. L. Rev. 738, 741 (1967).

15 The Department of Commerce has defined a trade association as “a 
nonprofit, cooperative, voluntarily-joined, organization of business com-
petitors designed to assist its members and its industry in dealing with 
mutual business problems.” J. Judkins, National Associations of the 
United States viii (1949) (emphasis added).

16 Rev. Rui. 67-77, 1967-1 Cum. Bull. 138, superseding I. T. 4053, 
1951-2 Cum. Bull. 53 (to the same effect under prior law). Cf. Rev. 
Rui. 55-444, 1955-2 Cum. Bull. 258 (industrywide advertising program 
exempt).

17 Rev. Rui. 58-294, 1958-1 Cum. Bull. 244.
18 Rev. Rui. 68-182, 1968-1 Cum. Bull. 263 (announcing nonacquiescence 

in Pepsi-Cola Bottlers’ Assn. v. United States, 369 F. 2d 250 (CA7 1966)).
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of a particular product at the expense of others in the 
industry.19

In short, while the Commissioner’s reading of § 501 (c)(6) 
perhaps is not the only possible one, it does bear a fair rela-
tionship to the language of the statute, it reflects the views of 
those who sought its enactment, and it matches the purpose 
they articulated. It evolved as the Commissioner adminis-
tered the statute and attempted to give to a new phrase a 
content that would reflect congressional design. The regula-
tion has stood for 50 years, and the Commissioner infrequently 
but consistently has interpreted it to exclude an organization 
like the Association that is not industrywide. The Commis-
sioner’s view therefore merits serious deference.

B
The Association contends, however, that the regulation is 

unreasonable because it unduly narrows the statute. This 
argument has three aspects: First, the Association argues that 
this Court need not defer to the regulation because, instead of 
being a contemporaneous construction of the statute, it is 
actually contrary to the regulation first in force from 1919 
to 1929. Second, it argues that the addition in 1966 of pro-

19 See Rev. Rui. 76-400, 1976-2 Cum. Bull. 153, 154. Cf. Rev. Rui. 
61-177, 1961-2 Cum. Bull. 117 (organization to improve members’ com-
petitive standing in various lines of business through lobbying exempt).

The Association contends that the “line of business” language in the 
regulation does not represent a separate requirement for exemption but, 
instead, is merely illustrative of the type of organization normally granted 
an exemption. Both the Commissioner and the courts, however, have 
repeatedly characterized the line-of-business test as one that must be met 
before a business-league exemption will be allowed. See Rev. Rui. 67-77, 
1967-1 Cum. Bull. 138; United States n . Oklahoma City Retailers Assn., 
331 F. 2d 328, 331 (CAIO 1964); Associated Industries of Cleveland v. 
Commissioner, 7 T. C. 1449, 1466 (1946). While the plausibility and con-
sistency of the Commissioner’s interpretation are relevant to the reason-
ableness of the regulation as applied here, the Commissioner is otherwise 
free to determine how the regulation he has written should be construed.
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fessional football leagues to the statutory list of exempt 
organizations makes a new view of nosdtur a sociis appro-
priate. Third, it contends that, if the maxim applies here, the 
Court should reach out beyond §501 (c)(6) and take into 
account the fact that the Association’s bargaining function is 
much like that of a labor organization which would be exempt 
under § 501 (c)(5). We consider these arguments in turn.

1. As noted above, the Commissioner’s first definition of 
“business league” provided that its work “need not be similar 
to that of a chamber of commerce or board of trade.” Treas. 
Regs. 45, Art. 518 (1919) (emphasis added). The Association 
contends that, because this language differs from the language 
that replaced it in 1929, the latter is not a “contemporaneous 
construction” to which this Court should defer, Bingler v. 
Johnson, 394 U. S. 741, 749-750 (1969), but is instead an ar-
bitrary narrowing of the statute. It is said that the earlier 
language rejects the rule of nosdtur a sodis, and that it is the 
earlier language that should be treated by the Court as truly 
authoritative.

Contemporaneity, however, is only one of many considera-
tions that counsel courts to defer to the administrative inter-
pretation of a statute. It need not control here. Nothing in 
the regulations or case law, see Produce Exchange Stock Clear-
ing Assn. v. Helvering, 71 F. 2d 142 (CA2 1934), directly 
explains the regulatory shift. We do know, however, that the 
change in 1929 incorporated an interpretation thought neces-
sary to match the statute’s construction to the original con-
gressional intent.20 We would be reluctant to adopt the rigid 
view that an agency may not alter its interpretation in light 
of administrative experience. In Helvering v. Wilshire Oil 

20The Court has said: “The maxim nosdtur a sodis, that a word is 
known by the company it keeps, while not an inescapable rule, is often 
wisely applied where a word is capable of many meanings in order to 
avoid the giving of unintended breadth to the Acts of Congress.” Jarecki 
n . G. D. Searle & Co., 367 U. S. 303, 307 (1961).
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Co., 308 U. S. 90, 101 (1939), the Court acknowledged the 
need for flexibility and applied a 1929 regulation to a taxpayer 
even though the taxpayer had acted in reliance on an opposite 
interpretation incorporated in an earlier regulation. Here, 
where there is no claim that the Association ever relied on the 
Commissioner’s prior view, the case for accepting the later 
regulation as authoritative is even stronger.

2. In 1966, Congress amended §501 (c)(6) by adding to 
the list of exempt organizations “professional football leagues 
(whether or not administering a pension fund for football 
players).” Act of Nov. 8, 1966, Pub. L. 89-800, § 6 (a), 80 
Stat. 1515. The Association contends that a professional 
football league is not of the same general character as a cham-
ber of commerce or board of trade, and that a new view of 
noscitur a sociis is appropriate, one that would include the 
Association within the exemption. This, of course, is the 
complement to the first argument.

Nothing in the legislative history of the amendment, how-
ever, indicates that Congress objected to or endeavored to 
change the Commissioner’s position as to the class of organi-
zations included in § 501 (c)(6).21 The purpose of the 
amendment was to forestall any claim that a football league’s 
pension plan would be considered inurement of benefits to a 
private individual. Congressman Mills stated flatly that “no 
inference is intended by this change as to the application of 
section 501 (c)(6) to other types of organizations.” 112 
Cong. Rec. 28228 (1966).

Nor does the Association share characteristics in common 
with a professional football league that would necessarily

21 See H. R. Conf. Rep. No. 2308, 89th Cong., 2nd Sess., 9-10 (1966); 
Summary of the Act Temporarily Suspending the Investment Credit and 
Limiting the Use of Accelerated Depreciation, Joint Committee on Internal 
Revenue Taxation, 22 (1966); 112 Cong. Rec. 26882-26887, 28226, 28228 
(1966).
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entitle it to exemption even if a new view of noscitur a sociis 
were applied. The teams in a football league depend on 
mutual cooperation to promote a common business purpose. 
They need a league to provide uniform rules of play. A 
franchisee, however, does not need another franchisee in order 
to bargain with its franchisor, even though joint bargaining 
may make them more powerful. Also, it is not without 
significance that the 1966 amendment was part of a large 
statutory package which paved the way for a merger which 
created an “industrywide” professional football league. It 
can hardly be read to evince a congressional intent that other 
associations that are not industrywide should be afforded 
tax-exempt status.

3. The Association says that, if noscitur a sociis is to apply, 
then sound policy considerations support the reasonableness 
of searching for socii beyond the confines of §501 (c)(6). 
The Association draws a comparison to other exempt organiza-
tions, particularly labor unions that are exempt under § 501 
(c)(5). The Association says that, like a labor union, it 
exists to redress unequal bargaining power in the market-
place. Some States have special legislation protecting fran-
chisee associations.  Employer bargaining associations that 
deal with unions in a particular industry are exempt “busi-
ness leagues.” Rev. Rui. 65-14, 1965-1 Cum. Bull. 236, 238. 
It is argued that the Association meets all the regulation’s re-
quirements except the line-of-business test.  Applying the 

22

23

22 See, e. g., Franchise Practices Act, N. J. Stat. Ann. §56:10-7 (West 
Supp. 1978-1979); Franchise Investment Protection Act, Wash. Rev. 
Code § 19.100.180 (1976).

23 The Association is nonprofit, and the Government does not contend 
here that it engages in a regular business of a kind ordinarily carried on 
for profit, or that its income inures to individual members, or that it per-
forms particular services for individual members in the fee-for-service 
sense. It does, however, provide services that benefit Midas franchisees 
exclusively.



488 OCTOBER TERM, 1978

Opinion of the Court 440U.S.

thin logic of that requirement to tax a nonprofit organization 
like the Association, it is said, unreasonably will discourage 
joint action to improve shared business conditions and will 
yield only scant revenue to the Treasury. The Association 
concludes that it would be appropriate now to expand the 
“business league” exemption to embrace the modern phe-
nomenon of franchisee associations that was unknown in 1913.

These arguments are not unlike those that persuaded the 
Senate to add the business-league exemption to the 1913 bill. 
See Briefs and Statements 2002-2003. Perhaps Congress 
would find them forceful today. The Association, however, 
needs more than a plausible policy argument to prevail here. 
Just last Term, in Fulman v. United States, 434 U. S. 528, 536 
(1978), the Court upheld a regulation which had a “reason-
able basis” in the statutory history, even though the taxpayer’s 
challenge to its policy had “logical force.” Id., at 534, 536, 
and 540 (dissenting opinion). The choice among reasonable 
interpretations is for the Commissioner, not the courts. Cer-
tainly, noscitur a sociis does not compel the Commissioner to 
draw comparisons that go beyond the text of the Senate’s 
amendment to the 1913 bill, particularly when the Senate 
Finance Committee, in drafting the amendment, rejected a 
broad proposal modeled on the same labor exemption the 
Association now wishes to incorporate.

In sum, the “line of business” limitation is well grounded 
in the origin of § 501 (c) (6) and in its enforcement over a long 
period of time. The distinction drawn here, that a tax exemp-
tion is not available to aid one group in competition with 
another within an industry, is but a particular manifestation 
of an established principle of tax administration. Because 
the Association has not shown that either the regulation or 
the Commissioner’s interpretation of it fails to “implement 
the congressional mandate in some reasonable manner,”
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United States v. Correll, 389 U. S., at 307, the Association’s 
claim for a §501 (c)(6) exemption must be denied.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

Mr . Justice  Stewar t , with whom Mr . Just ice  Rehnquis t  
and Mr . Justice  Stevens  join, dissenting.

I would reverse the judgment for substantially the reasons 
expressed by the Court of Appeals for the Seventh Circuit in 
Pepsi-Cola Bottlers’ Assn. v. United States, 369 F. 2d 250 
(1966). Additionally, I note that the initial administrative 
interpretation of the statute in the Treasury Regulations was 
exactly the opposite of the one now urged. Ante, at 480. 
That is strong evidence of the understanding of the meaning 
of the law at the time it was enacted.
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NATIONAL LABOR RELATIONS BOARD v. CATHOLIC 
BISHOP OF CHICAGO et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT

No. 77-752. Argued October 30, 1978—Decided March 21, 1979

The National Labor Relations Board (NLRB) certified unions as bargain-
ing agents for lay teachers in schools operated by respondents, which 
refused to recognize or bargain with the unions; the NLRB issued 
cease-and-desist orders against respondents, holding that it had properly 
assumed jurisdiction over the schools. Exercise of jurisdiction was 
asserted to be in line with its policy of declining jurisdiction only when 
schools are “completely religious” not just “religiously associated,” as it 
found to be the case here, because the schools taught secular as well as 
religious subjects. On respondents’ challenges to the NLRB orders, the 
Court of Appeals denied enforcement, holding that the NLRB standard 
failed to provide a workable guide for the exercise of its discretion and 
that the NLRB’s assumption of jurisdiction was foreclosed by the Reli-
gion Clauses of the First Amendment. Held: Schools operated by a 
church to teach both religious and secular subjects are not within the 
jurisdiction granted by the National Labor Relations Act, and the 
NLRB was therefore without authority to issue the orders against 
respondents. Pp. 499-507.

(a) There would be a significant risk of infringement of the Religion 
Clauses of the First Amendment if the Act conferred jurisdiction over 
church-operated schools. Cf. Lemon v. Kurtzman, 403 U. S. 602, 617. 
Pp. 501-504.

(b) Neither the language of the statute nor its legislative history 
discloses any affirmative intention by Congress that church-operated 
schools be within the NLRB’s jurisdiction, and, absent a clear expression 
of Congress’ intent to bring teachers of church-operated schools within 
the NLRB’s jurisdiction, the Court will not construe the Act in such 
a way as would call for the resolution of difficult and sensitive First 
Amendment questions. Pp. 504-507.

559 F. 2d 1112, affirmed.

Burge r , C. J., delivered the opinion of the Court, in which Ste wart , 
Powe ll , Rehnquis t , and Ste ve ns , JJ., joined. Bre nnan , J., filed a
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dissenting opinion, in which Whit e , Mars hall , and Blac kmun , JJ., 
joined, post, p. 508.

Solicitor General McCree argued the cause for petitioner. 
With him on the briefs were Kenneth S. Geller, John S. 
Irving, Carl L. Taylor, Norton J. Come, and Carol A. De Deo.

Don H. Reuben argued the cause for respondents. With 
him on the brief were Lawrence Gunnels, James A. Serritella, 
James A. Klenk, and Jerome J. O’Dowd*

Mr . Chief  Justice  Burger  delivered the opinion of the 
Court.

This case arises out of the National Labor Relations Board’s 
exercise of jurisdiction over lay faculty members at two 
groups of Catholic high schools. We granted certiorari to 
consider two questions: (a) Whether teachers in schools 
operated by a church to teach both religious and secular 
subjects are within the jurisdiction granted by the National 
Labor Relations Act; and (b) if the Act authorizes such juris-
diction, does its exercise violate the guarantees of the Religion 
Clauses of the First Amendment? 434 U. S. 1061 (1978).

*J. Albert Woll and Laurence Gold filed a brief for the American 
Federation of Labor and Congress of Industrial Organizations as amicus 
curiae urging reversal.

Briefs of amici curiae urging affirmance were filed by Leo Pfeffer and 
Earl W. Trent, Jr., for the Baptist Joint Committee on Public Affairs; 
by Thomas Stephen Neuberger for the Center for Law and Religious 
Freedom of the Christian Legal Society; by Warren L. Johns, Walter E. 
Carson, Lee Boothby, and Robert J. Hickey for the General Conference of 
Seventh-Day Adventists; and by David Goldberger and Barbara P. 
O’Toole for the Roger Baldwin Foundation of the American Civil Liberties 
Union, Inc., Illinois Division.

Briefs of amici curiae were filed by Lawrence A. Poltrock and Bruce E. 
Endy for the American Federation of Teachers (AFL-CIO); by Sharp 
Whitmore for certain Catholic High Schools in the Archdiocese of Los 
Angeles and the Diocese of Orange; and by George E. Reed and Patrick 
F. Geary for the United States Catholic Conference.
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I
One group of schools is operated by the Catholic Bishop of 

Chicago, a corporation sole; the other group is operated by 
the Diocese of Fort Wayne-South Bend, Inc. The group 
operated by the Catholic Bishop of Chicago consists of two 
schools, Quigley North and Quigley South.1 Those schools 
are termed “minor seminaries” because of their role in 
educating high school students who may become priests. 
At one time, only students who manifested a positive and 
confirmed desire to be priests were admitted to the Quigley 
schools. In 1970, the requirement was changed so that stu-
dents admitted to these schools need not show a definite 
inclination toward the priesthood. Now the students need 
only be recommended by their parish priest as having a 
potential for the priesthood or for Christian leadership. The 
schools continue to provide special religious instruction not 
offered in other Catholic secondary schools. The Quigley 
schools also offer essentially the same college-preparatory 
curriculum as public secondary schools. Their students par-
ticipate in a variety of extracurricular activities which include 
secular as well as religious events. The schools are recog-
nized by the State and accredited by a regional educational 
organization.2

The Diocese of Fort Wayne-South Bend, Inc., has five high 
schools.3 Unlike the Quigley schools, the special recom-

xThe Catholic Bishop operates other schools in the Chicago area, but 
they were not involved in the proceedings before the Board.

2 As explained to the Board’s Hearing Officer, in Illinois the term 
“approval” is distinct from “recognition.” Before a school may operate, 
it must be approved by the State’s Department of Education. Approval is 
given when a school meets the minimal requirements under state law, such 
as for compulsory attendance; approval does not require any evaluation 
of the school’s program. Recognition, which is not required to operate, 
is given only after the school has passed the State’s evaluation.

3 The Diocese also has 47 elementary schools. They were not involved 
in the proceedings before the Board.
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mendation of a priest is not a prerequisite for admission. 
Like the Quigley schools, however, these high schools seek to 
provide a traditional secular education but oriented to the 
tenets of the Roman Catholic faith; religious training is also 
mandatory. These schools are similarly certified by the State.4

In 1974 and 1975, separate representation petitions were 
filed with the Board by interested union organizations for 
both the Quigley and the Fort Wayne-South Bend schools; 
representation was sought only for lay teachers.5 The schools 
challenged the assertion of jurisdiction on two grounds: 
(a) that they do not fall within the Board’s discretionary 
jurisdictional criteria; and (b) that the Religion Clauses of 
the First Amendment preclude the Board’s jurisdiction. The 
Board rejected the jurisdictional arguments on the basis of 
its decision in Roman Catholic Archdiocese of Baltimore, 216 
N. L. R. B. 249 (1975). There the Board explained that its 
policy was to decline jurisdiction over religiously sponsored 
organizations “only when they are completely religious, not 
just religiously associated.” Id., at 250. Because neither 
group of schools was found to fall within the Board’s “com-
pletely religious” category, the Board ordered elections. 
Catholic Bishop of Chicago, 220 N. L. R. B. 359 (1975).6

4 As explained to the Board’s Hearing Officer, “certification” by the 
State of Indiana is roughly equivalent to “recognition” by the State of 
Illinois. Both are voluntary procedures which involve some evaluation 
by the state educational authorities.

5 The certification and order cover only “all full-time and regular 
part-time lay teachers, including physical education teachers . . . ; and 
excluding rectors, procurators, dean of studies, business manager, director 
of student activities, director of formation, director of counseling services, 
office clerical employees, maintenance employees, cafeteria workers, watch-
men, librarians, nurses, all religious faculty, and all guards and supervisors 
as defined in the Act . . . Catholic Bishop of Chicago, 220 N. L. R. B. 
359, 360 (1975).

6 The decision concerning the Diocese of Fort Wayne-South Bend, Inc., 
is not reported.
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In the Board-supervised election at the Quigley schools, the 
Quigley Education Alliance, a union affiliated with the Illinois 
Education Association, prevailed and was certified as the 
exclusive bargaining representative for 46 lay teachers. In 
the Diocese of Fort Wayne-South Bend, the Community 
Alliance for Teachers of Catholic High Schools, a similar 
union organization, prevailed and was certified as the repre-
sentative for the approximately 180 lay teachers. Notwith-
standing the Board’s order, the schools declined to recognize 
the unions or to bargain. The unions filed unfair labor 
practice complaints with the Board under §§ 8 (a)(1) and (5) 
of the National Labor Relations Act, 49 Stat. 452, as amended, 
29 U. S. C. §§ 158 (a) (1) and (5). The schools opposed the 
General Counsel’s motion for summary judgment, again chal-
lenging the Board’s exercise of jurisdiction over religious 
schools on both statutory and constitutional grounds.

The Board reviewed the record of previous proceedings and 
concluded that all of the arguments had been raised or could 
have been raised in those earlier proceedings. Since the 
arguments had been rejected previously, the Board granted 
summary judgment, holding that it had properly exercised its 
statutory discretion in asserting jurisdiction over these schools.7 
The Board concluded that the schools had violated the Act 
and ordered that they cease their unfair labor practices and 
that they bargain collectively with the unions. Catholic

7 The Board relied on its reasoning in Cardinal Timothy Manning, 
Roman Catholic Archbishop of the Archdiocese of Los Angeles, 223 
N. L. R. B. 1218 (1976): “We also do not agree that the schools are 
religious institutions intimately involved with the Catholic Church. It 
has heretofore been the Board’s policy to decline jurisdiction over institu-
tions only when they are completely religious, not just religiously associated. 
Roman Catholic Archdiocese of Baltimore, Archdiocesan High Schools, 216 
NLRB 249 (1975). The schools perform in part the secular function of 
educating children, and in part concern themselves with religious instruc-
tion. Therefore, we will not decline to assert jurisdiction over these 
schools on such a basis.” 223 N. L. R. B., at 1218.
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Bishop of Chicago, 224 N. L. R. B. 1221 (1976); Diocese of 
Fort Wayne-South Bend, Inc., 224 N. L. R. B. 1226 (1976).

II
The schools challenged the Board’s orders in petitions to 

the Court of Appeals for the Seventh Circuit. That court 
denied enforcement of the Board’s orders. 559 F. 2d 1112 
(1977).8 The court considered the Board’s actions in relation 
to its discretion in choosing to extend its jurisdiction only to 
religiously affiliated schools that were not “completely reli-
gious.” It concluded that the Board had not properly exer-
cised its discretion, because the Board’s distinction between 
“completely religious” and “merely religiously associated” 
failed to provide a workable guide for the exercise of 
discretion:

“We find the standard itself to be a simplistic black or 
white, purported rule containing no borderline demarca-
tion of where ‘completely religious’ takes over or, on the 
other hand, ceases. In our opinion the dichotomous ‘com-
pletely religious—merely religiously associated’ standard 
provides no workable guide to the exercise of discretion. 
The determination that an institution is so completely a 
religious entity as to exclude any viable secular com-
ponents obviously implicates very sensitive questions of 
faith and tradition. See, e. g., [Wisconsin v.] Yoder, . . . 
406 U. S. 205 [(1972)].” Id., at 1118.

The Court of Appeals recognized that the rejection of the 
Board’s policy as to church-operated schools meant that the 
Board would extend its jurisdiction to all church-operated 

8Cf. Caulfield v. Hirsch, 95 LRRM 3164 (ED Pa. 1977) (enjoining 
Board from asserting jurisdiction over elementary schools in Archdiocese 
of Philadelphia). This case is presently under review by the Court of 
Appeals for the Third Circuit. See App. to Pet. for Cert, in Caulfield n . 
Hirsch, 0. T. 1977, No. 77-1411, p. A76, cert, denied, 436 U. S. 957 (1978).
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schools. The court therefore turned to the question of whether 
the Board could exercise that jurisdiction, consistent with 
constitutional limitations. It concluded that both the Free 
Exercise Clause and the Establishment Clause of the First 
Amendment foreclosed the Board’s jurisdiction. It reasoned 
that from the initial act of certifying a union as the bargain-
ing agent for lay teachers the Board’s action would impinge 
upon the freedom of church authorities to shape and direct 
teaching in accord with the requirements of their religion. It 
analyzed the Board’s action in this way:

“At some point, factual inquiry by courts or agencies 
into such matters [separating secular from religious train-
ing] would almost necessarily raise First Amendment 
problems. If history demonstrates, as it does, that Roman 
Catholics founded an alternative school system for essen-
tially religious reasons and continued to maintain them as 
an ‘integral part of the religious mission of the Catholic 
Church,’ Lemon [v. Kurtzman, 403 U. S. 602], 616 
[(1971)], courts and agencies would be hard pressed to 
take official or judicial notice that these purposes were 
undermined or eviscerated by the determination to offer 
such secular subjects as mathematics, physics, chemistry, 
and English literature.” Ibid.

The court distinguished local regulations which required 
fire inspections or state laws mandating attendance, reasoning 
that they did not “have the clear inhibiting potential upon 
the relationship between teachers and employers with which 
the present Board order is directly concerned.” Id., at 1124. 
The court held that interference with management preroga-
tives, found acceptable in an ordinary commercial setting, was 
not acceptable in an area protected by the First Amendment. 
“The real difficulty is found in the chilling aspect that the 
requirement of bargaining will impose on the exercise of the 
bishops’ control of the religious mission of the schools.” Ibid.
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III
The Board’s assertion of jurisdiction over private schools is, 

as we noted earlier, a relatively recent development. Indeed, 
in 1951 the Board indicated that it would not exercise juris-
diction over nonprofit, educational institutions because to do 
so would not effectuate the purposes of the Act. Trustees 
of Columbia University in the City of New York, 97 
N. L. R. B. 424. In 1970, however, the Board pointed to 
what it saw as an increased involvement in commerce by 
educational institutions and concluded that this required a 
different position on jurisdiction. In Cornell University, 183 
N. L. R. B. 329, the Board overruled its Columbia University 
decision. Cornell University was followed by the assertion 
of jurisdiction over nonprofit, private secondary schools. 
Shattuck School, 189 N. L. R. B. 886 (1971). See also Judson 
School, 209 N. L. R. B. 677 (1974). The Board now asserts 
jurisdiction over all private, nonprofit, educational institu-
tions with gross annual revenues that meet its jurisdictional 
requirements whether they are secular or religious. 29 CFR 
§ 103.1 (1978). See, e. g., Academia San Jorge, 234 N. L. R. B. 
1181 (1978) (advisory opinion stating that Board would 
not assert jurisdiction over Catholic educational institution 
which did not meet jurisdictional standards); Windsor School, 
Inc., 199 N. L. R. B. 457, 200 N. L. R. B. 991 (1972) (declin-
ing jurisdiction where private, proprietary school did not meet 
jurisdictional amounts).

That broad assertion of jurisdiction has not gone unchal-
lenged. But the Board has rejected the contention that the 
Religion Clauses of the First Amendment bar the extension 
of its jurisdiction to church-operated schools. Where the 
Board has declined to exercise jurisdiction, it has done so only 
on the grounds of the employer’s minimal impact on com-
merce. Thus, in Association of Hebrew Teachers of Metro-
politan Detroit, 210 N. L. R. B. 1053 (1974), the Board did 
not assert jurisdiction over the Association which offered 
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courses in Jewish culture in after-school classes, a nursery 
school, and a college. The Board termed the Association an 
“isolated instance of [an] atypical employer.” Id., at 1058- 
1059. It explained: “Whether an employer falls within a 
given ‘class’ of enterprise depends upon those of its activ-
ities which are predominant and give the employing enter-
prise its character. ... [T]he fact that an employer’s ac-
tivity ... is dedicated to a sectarian religious purpose is not 
a sufficient reason for the Board to refrain from asserting 
jurisdiction.” Id., at 1058. Cf. Board of Jewish Education 
of Greater Washington, D. C., 210 N. L. R. B. 1037 (1974). 
In the same year the Board asserted jurisdiction over an 
Association chartered by the State of New York to operate 
diocesan high schools. Henry M. Hald High School Assn., 
213 N. L. R. B. 415 (1974). It rejected the argument that 
its assertion of jurisdiction would produce excessive govern-
mental entanglement with religion. In the Board’s view, 
the Association had chosen to entangle itself with the secular 
world when it decided to hire lay teachers. Id., at 418 n. 7.9

When it ordered an election for the lay professional em-
ployees at five parochial high schools in Baltimore in 1975, 
the Board reiterated its belief that exercise of its jurisdiction 
is not contrary to the First Amendment:

“[T]he Board’s policy in the past has been to decline 
jurisdiction over similar institutions only when they are 
completely religious, not just religiously associated, and 
the Archdiocese concedes that instruction is not limited 
to religious subjects. That the Archdiocese seeks to 
provide an education based on Christian principles does 
not lead to a contrary conclusion. Most religiously asso-
ciated institutions seek to operate in conformity with

9 The Board went on to explain that the rights guaranteed by § 7 of the 
Act, 29 U. S. C. § 157, were “a part of our national heritage established 
by Congress, [and] were a legitimate exercise of Congress’ constitutional 
power.” 213 N. L. R. B., at 418 n. 7.
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their religious tenets.” Roman Catholic Archdiocese of 
Baltimore, 216 N. L. R. B., at 250.

The Board also rejected the First Amendment claims in 
Cardinal Timothy Manning, Roman Catholic Archbishop of 
the Archdiocese of Los Angeles, 223 N. L. R. B. 1218, 1218 
(1976): “Regulation of labor relations does not violate the 
First Amendment when it involves a minimal intrusion on 
religious conduct and is necessary to obtain [the Act’s] ob-
jective.” (Emphasis added.)

The Board thus recognizes that its assertion of jurisdiction 
over teachers in religious schools constitutes some degree of 
intrusion into the administration of the affairs of church- 
operated schools. Implicit in the Board’s distinction between 
schools that are “completely religious” and those “religiously 
associated” is also an acknowledgment of some degree of 
entanglement. Because that distinction was measured by a 
school’s involvement with commerce, however, and not by its 
religious association, it is clear that the Board never envi-
sioned any sort of religious litmus test for determining when to 
assert jurisdiction. Nevertheless, by expressing its traditional 
jurisdictional standards in First Amendment terms, the Board 
has plainly recognized that intrusion into this area could run 
afoul of the Religion Clauses and hence preclude jurisdiction 
on constitutional grounds.

IV
That there are constitutional limitations on the Board’s 

actions has been repeatedly recognized by this Court even 
while acknowledging the broad scope of the grant of jurisdic-
tion. The First Amendment, of course, is a limitation on the 
power of Congress. Thus, if we were to conclude that the 
Act granted the challenged jurisdiction over these teachers 
we would be required to decide whether that was constitu-
tionally permissible under the Religion Clauses of the First 
Amendment.
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Although the respondents press their claims under the 
Religion Clauses, the question we consider first is whether 
Congress intended the Board to have jurisdiction over teach-
ers in church-operated schools. In a number of cases the 
Court has heeded the essence of Mr. Chief Justice Marshall’s 
admonition in Murray v. The Charming Betsy, 2 Cranch 64, 
118 (1804), by holding that an Act of Congress ought not 
be construed to violate the Constitution if any other possible 
construction remains available. Moreover, the Court has 
followed this policy in the interpretation of the Act now 
before us and related statutes.

In Machinists n . Street, 367 U. S. 740 (1961), for example, 
the Court considered claims that serious First Amendment 
questions would arise if the Railway Labor Act were construed 
to allow compulsory union dues to be used to support political 
candidates or causes not approved by some members. The 
Court looked to the language of the Act and the legislative 
history and concluded that they did not permit union dues to 
be used for such political purposes, thus avoiding “serious 
doubt of [the Act’s] constitutionality.” Id., at 749.

Similarly in McCulloch v. Sociedad National de Marineros 
de Honduras, 372 U. S. 10 (1963), a case involving the Board’s 
assertion of jurisdiction over foreign seamen, the Court de-
clined to read the National Labor Relations Act so as to give 
rise to a serious question of separation of powers which in 
turn would have implicated sensitive issues of the authority of 
the Executive over relations with foreign nations. The inter-
national implications of the case led the Court to describe it 
as involving “public questions particularly high in the scale 
of our national interest.” Id., at 17. Because of those ques-
tions the Court held that before sanctioning the Board’s 
exercise of jurisdiction “ ‘there must be present the affirmative 
intention of the Congress clearly expressed.’ ” Id., at 21-22 
(quoting Benz v. Compania Naviera Hidalgo, 353 U. S. 138, 
147 (1957)).
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The values enshrined in the First Amendment plainly rank 
high “in the scale of our national values.” In keeping with 
the Court’s prudential policy it is incumbent on us to deter-
mine whether the Board’s exercise of its jurisdiction here 
would give rise to serious constitutional questions. If so, we 
must first identify “the affirmative intention of the Congress 
clearly expressed” before concluding that the Act grants 
jurisdiction.

V
In recent decisions involving aid to parochial schools we 

have recognized the critical and unique role of the teacher in 
fulfilling the mission of a church-operated school. What was 
said of the schools in Lewion v. Kurtzman, 403 U. S. 602, 617 
(1971), is true of the schools in this case: “Religious author-
ity necessarily pervades the school system.” The key role 
played by teachers in such a school system has been the 
predicate for our conclusions that governmental aid channeled 
through teachers creates an impermissible risk of excessive 
governmental entanglement in the affairs of the church- 
operated schools. For example, in Lemon, supra, at 617, we 
wrote:

“In terms of potential for involving some aspect of faith 
or morals in secular subjects, a textbook’s content is 
ascertainable, but a teacher’s handling of a subject is not. 
We cannot ignore the danger that a teacher under reli-
gious control and discipline poses to the separation of the 
religious from the purely secular aspects of pre-college 
education. The conflict of functions inheres in the 
situation.” (Emphasis added.)

Only recently we again noted the importance of the teach-
er’s function in a church school: “Whether the subject is 
‘remedial reading,’ ‘advanced reading,’ or simply ‘reading,’ a 
teacher remains a teacher, and the danger that religious 
doctrine will become intertwined with secular instruction per-
sists.” Meek v. Pittenger, 421 U. S. 349, 370 (1975). Cf. 
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Wolman v. Walter, 433 U. S. 229, 244 (1977). Good inten-
tions by government—or third parties—can surely no more 
avoid entanglement with the religious mission of the school 
in the setting of mandatory collective bargaining than in the 
well-motivated legislative efforts consented to by the church- 
operated schools which we found unacceptable in Lemon, 
Meek, and Wolman.

The Board argues that it can avoid excessive entanglement 
since it will resolve only factual issues such as whether an 
anti-union animus motivated an employer’s action. But at 
this stage of our consideration we are not compelled to deter-
mine whether the entanglement is excessive as we would 
were we considering the constitutional issue. Rather, we 
make a narrow inquiry whether the exercise of the Board’s 
jurisdiction presents a significant risk that the First Amend-
ment will be infringed.

Moreover, it is already clear that the Board’s actions will 
go beyond resolving factual issues. The Court of Appeals’ 
opinion refers to charges of unfair labor practices filed against 
religious schools. 559 F. 2d, at 1125, 1126. The court ob-
served that in those cases the schools had responded that 
their challenged actions were mandated by their religious 
creeds. The resolution of such charges by the Board, in many 
instances, will necessarily involve inquiry into the good faith 
of the position asserted by the clergy-administrators and its 
relationship to the school’s religious mission. It is not only 
the conclusions that may be reached by the Board which may 
impinge on rights guaranteed by the Religion Clauses, but 
also the very process of inquiry leading to findings and 
conclusions.10

The Board’s exercise of jurisdiction will have at least one 
other impact on church-operated schools. The Board will be 
called upon to decide what are “terms and conditions of

10 This kind of inquiry and its sensitivity are illustrated in the examina-
tion of Monsignor O’Donnell, the Rector of Quigley North, by the Board’s 
Hearing Officer, which is reproduced in the appendix to this opinion.
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employment” and therefore mandatory subjects of bargaining. 
See 29 U. S. C. § 158 (d). Although the Board has not 
interpreted that phrase as it relates to educational institu-
tions, similar state provisions provide insight into the effect of 
mandatory bargaining. The Oregon Court of Appeals noted 
that “nearly everything that goes on in the schools affects 
teachers and is therefore arguably a ‘condition of employ-
ment.’ ” Springfield Education Assn. v. Springfield School 
Dist. No. 19, 24 Ore. App. 751, 759, 547 P. 2d 647, 650 (1976).

The Pennsylvania Supreme Court aptly summarized the 
effect of mandatory bargaining when it observed that the 
“introduction of a concept of mandatory collective bargaining, 
regardless of how narrowly the scope of negotiation is defined, 
necessarily represents an encroachment upon the former 
autonomous position of management.” Pennsylvania Labor 
Relations Board n . State College Area School Dist., 461 Pa. 
494, 504, 337 A. 2d 262, 267 (1975). Cf. Clark County School 
Dist. v. Local Government Employee-Management Relations 
Board, 90 Nev. 442, 447, 530 P. 2d 114, 117-118 (1974). See 
M. Lieberman & M. Moskow, Collective Negotiations for 
Teachers 221-247 (1966). Inevitably the Board’s inquiry will 
implicate sensitive issues that open the door to conflicts be-
tween clergy-administrators and the Board, or conflicts with 
negotiators for unions. What we said in Lemon, supra, at 
616, applies as well here:

“[P]arochial schools involve substantial religious activity 
and purpose.

“The substantial religious character of these church- 
related schools gives rise to entangling church-state rela-
tionships of the kind the Religion Clauses sought to 
avoid.” (Footnote omitted.)

Mr. Justice Douglas emphasized this in his concurring opinion 
in Lemon, noting “the admitted and obvious fact that the 
raison d'etre of parochial schools is the propagation of a reli-
gious faith.” 403 U. S., at 628.
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The church-teacher relationship in a church-operated school 
differs from the employment relationship in a public or other 
nonreligious school. We see no escape from conflicts flowing 
from the Board’s exercise of jurisdiction over teachers in 
church-operated schools and the consequent serious First 
Amendment questions that would follow. We therefore turn 
to an examination of the National Labor Relations Act to 
decide whether it must be read to confer jurisdiction that 
would in turn require a decision on the constitutional claims 
raised by respondents.

VI
There is no clear expression of an affirmative intention of 

Congress that teachers in church-operated schools should be 
covered by the Act. Admittedly, Congress defined the Board’s 
jurisdiction in very broad terms; we must therefore examine 
the legislative history of the Act to determine whether Con-
gress contemplated that the grant of jurisdiction would in-
clude teachers in such schools.

In enacting the National Labor Relations Act in 1935, 
Congress sought to protect the right of American workers to 
bargain collectively. The concern that was repeated through-
out the debates was the need to assure workers the right to 
organize to counterbalance the collective activities of em-
ployers which had been authorized by the National Industrial 
Recovery Act. But congressional attention focused on em-
ployment in private industry and on industrial recovery. 
See, e. g., 79 Cong. Rec. 7573 (1935) (remarks of Sen. 
Wagner), 2 National Labor Relations Board, Legislative His-
tory of the National Labor Relations Act, 1935, pp. 2341-2343 
(1949).

Our examination of the statute and its legislative history 
indicates that Congress simply gave no consideration to church- 
operated schools. It is not without significance, however, 
that the Senate Committee on Education and Labor chose a 
college professor’s dispute with the college as an example of
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employer-employee relations not covered by the Act. S. Rep. 
No. 573, 74th Cong., 1st Sess., 7 (1935), 2 Legislative History, 
supra, at 2307.

Congress’ next major consideration of the jurisdiction of 
the Board came during the passage of the Labor Management 
Relations Act of 1947—the Taft-Hartley Act. In that Act 
Congress amended the definition of “employer” in § 2 of the 
original Act to exclude nonprofit hospitals. 61 Stat. 137, 29 
U. S. C. § 152 (2) (1970 ed.). There was some discussion of 
the scope of the Board’s jurisdiction but the consensus was 
that nonprofit institutions in general did not fall within the 
Board’s jurisdiction because they did not affect commerce. 
See H. R. 3020, 80th Cong., 1st Sess. (1947), 1 National Labor 
Relations Board, Legislative History of the Labor Manage-
ment Relations Act, 1947, p. 34 (1948) (hereinafter Leg. 
Hist.); H. R. Rep. No. 245, 80th Cong., 1st Sess., 12 (1947), 
1 Leg. Hist. 303; H. R. Conf. Rep. No. 510, 80th Cong., 1st 
Sess., 3, 32 (1947), 1 Leg. Hist. 507, 536; 93 Cong. Rec. 4997 
(1947), 2 Leg. Hist. 1464 (remarks of Sens. Tydings and 
Taft).11

The most recent significant amendment to the Act was 
passed in 1974, removing the exemption of nonprofit hospi-
tals. Pub. L. 93-360, 88 Stat. 395. The Board relies upon 
that amendment as showing that Congress approved the 
Board’s exercise of jurisdiction over church-operated schools. 
A close examination of that legislative history, however, re-
veals nothing to indicate an affirmative intention that such 
schools be within the Board’s jurisdiction. Since the Board 
did not assert jurisdiction over teachers in a church-operated 

11 The National Labor Relations Act was amended again when Congress 
passed the Labor-Management Reporting and Disclosure Act in 1959. 73 
Stat. 519. That Act made no changes in the definition of “employer” and 
the legislative history contains no reference to church-operated schools. 
See generally National Labor Relations Board, Legislative History of the 
Labor-Management Reporting and Disclosure Act of 1959 (1959).
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school until after the 1974 amendment, nothing in the history 
of the amendment can be read as reflecting Congress’ tacit 
approval of the Board’s action.

During the debate there were expressions of concern about 
the effect of the bill on employees of religious hospitals whose 
religious beliefs would not permit them to join a union. 120 
Cong. Rec. 12946, 16914 (1974), Legislative History of the 
Coverage of Nonprofit Hospitals under the National Labor 
Relations Act, 1974, 93d Cong., 2d Sess., 118, 331-332 (1974) 
(remarks of Sen. Ervin and Rep. Erlenborn). The result of 
those concerns was an amendment which reflects congressional 
sensitivity to First Amendment guarantees:

“Any employee of a health care institution who is a 
member of and adheres to established and traditional 
tenets or teachings of a bona fide religion, body, or sect 
which has historically held conscientious objections to 
joining or financially supporting labor organizations shall 
not be required to join or financially support any labor 
organization as a condition of employment; except that 
such employee may be required, in lieu of periodic dues 
and initiation fees, to pay sums equal to such dues and 
initiation fees to a nonreligious charitable fund exempt 
from taxation under section 501 (c)(3) of title 26, chosen 
by such employee from a list of at least three such funds, 
designated in a contract between such institution and a 
labor organization, or if the contract fails to designate 
such funds, then to any such fund chosen by the em-
ployee.” 29 U. S. C. § 169.

The absence of an “affirmative intention of the Congress 
clearly expressed” fortifies our conclusion that Congress did 
not contemplate that the Board would require church-operated 
schools to grant recognition to unions as bargaining agents for 
their teachers.

The Board relies heavily upon Associated Press v. NLRB,
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301 U. S. 103 (1937). There the Court held that the First 
Amendment was no bar to the application of the Act to the 
Associated Press, an organization engaged in collecting infor-
mation and news throughout the world and distributing it to 
its members. Perceiving nothing to suggest that application 
of the Act would infringe First Amendment guarantees of 
press freedoms, the Court sustained Board jurisdiction. Id., at 
131-132. Here, on the contrary, the record affords abundant 
evidence that the Board’s exercise of jurisdiction over teach-
ers in church-operated schools would implicate the guarantees 
of the Religion Clauses.

Accordingly, in the absence of a clear expression of Con-
gress’ intent to bring teachers in church-operated schools 
within the jurisdiction of the Board, we decline to construe 
the Act in a manner that could in turn call upon the Court to 
resolve difficult and sensitive questions arising out of the 
guarantees of the First Amendment Religion Clauses.

Affirmed.

APPENDIX TO OPINION OF THE COURT
Q. [by Hearing Officer] Now, we have had quite a bit of 

testimony already as to liturgies, and I don’t want to beat a 
dead horse; but let me ask you one question: If you know, 
how many liturgies are required at Catholic parochial high 
schools; do you know?

A. I think our first problem with that would be defining 
liturgies. That word would have many definitions. Do you 
want to go into that?

Q. I believe you defined it before, is that correct, when 
you first testified?

A. I am not sure. Let me try briefly to do it again, okay?
Q. Yes.
A. A liturgy can range anywhere from the strictest sense 

of the word, which is the sacrifice of the Mass in the Roman 
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Catholic terminology. It can go from that all the way down 
to a very informal group in what we call shared prayer.

Two or three individuals praying together and reflecting 
their own reactions to a scriptural reading. All of these—and 
there is a big spectrum in between those two extremes—all of 
these are popularly referred to as liturgies.

Q. I see.
A. Now, possibly in repeating your question, you could 

give me an idea of that spectrum, I could respond more 
accurately.

Q. Well, let us stick with the formal Masses. If you 
know, how many Masses are required at Catholic parochial 
high schools?

A. Some have none, none required. Some would have 
two or three during the year where what we call Holy Days 
of Obligation coincide with school days. Some schools on 
those days prefer to have a Mass within the school day so the 
students attend there, rather than their parish churches. 
Some schools feel that is not a good idea; they should always 
be in their parish church; so that varies a great deal from 
school to school.

Mr . Justic e Brennan , with whom Mr . Justic e White , 
Mr . Just ice  Marshall , and Mr . Justice  Blackmu n  join, 
dissenting.

The Court today holds that coverage of the National Labor 
Relations Act does not extend to lay teachers employed by 
church-operated schools. That construction is plainly wrong 
in light of the Act’s language, its legislative history, and this 
Court’s precedents. It is justified solely on the basis of a 
canon of statutory construction seemingly invented by the 
Court for the purpose of deciding this case. I dissent.

I
The general principle of construing statutes to avoid un-

necessary constitutional decisions is a well-settled and salutary
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one. The governing canon, however, is not that expressed by 
the Court today. The Court requires that there be a “clear 
expression of an affirmative intention of Congress” before it 
will bring within the coverage of a broadly worded regulatory 
statute certain persons whose coverage might raise constitu-
tional questions. Ante, at 504. But those familiar with the 
legislative process know that explicit expressions of con-
gressional intent in such broadly inclusive statutes are not 
commonplace. Thus, by strictly or loosely applying its re-
quirement, the Court can virtually remake congressional enact-
ments. This flouts Mr. Chief Justice Taft’s admonition “that 
amendment may not be substituted for construction, and that 
a court may not exercise legislative functions to save [a] law 
from conflict with constitutional limitation.” Yu Cong Eng 
v. Trinidad, 271 U. S. 500, 518 (1926). See Aptheker v. 
Secretary of State, 378 U. S. 500, 515 (1964); Jay v. Boyd, 
351 U. S. 345, 357 n. 21 (1956); Shapiro v. United States, 335 
U. S. 1, 31, and n. 40 (1948); United States v. Sullivan, 332 
U. S. 689, 693 (1948); Hopkins Savings Assn. v. Cleary, 296 
U. S. 315, 335 (1935).1

1 The Court’s new canon derives from the statement, “ ‘there must be 
present the affirmative intention of the Congress clearly expressed,’ ” in 
McCulloch v. Sociedad Naciond de Marineros de Honduras, 372 U. S. 10, 
21-22 (1963). Reliance upon that case here is clearly misplaced. The 
question in McCulloch was whether the National Labor Relations Act 
extended to foreign seamen working aboard foreign-flag vessels. No ques-
tion as to the constitutional power of Congress to cover foreign crews was 
presented. Indeed, all parties agreed that Congress was constitutionally 
empowered to reach the foreign seamen involved while they were in 
American waters. Id., at 17. The only question was whether Congress 
had intended to do so.

The McCulloch Court held that Congress had not meant to reach 
disputes between foreign shipowners and their foreign crews. McCulloch, 
however, did not turn simply upon an absence of affirmative evidence 
that Congress wanted to reach alien seamen, but rather upon the fact, as 
a prior case had already held, that the legislative history “ ‘inescapably 
describe [d] the boundaries of the Act as including only the workingmen of
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The settled canon for construing statutes wherein constitu-
tional questions may lurk was stated in Machinists v. Street, 
367 U. S. 740 (1961), cited by the Court, ante, at 500:

“ ‘When the validity of an act of the Congress is drawn in 
question, and even if a serious doubt of constitutionality 
is raised, it is a cardinal principle that this Court will first 
ascertain whether a construction of the statute is fairly 
possible by which the question may be avoided.’ Crowell 
v. Benson, 285 U. S. 22, 62.” Id., at 749-750 (emphasis 
added).2

Accord, Pernell v. Southall Realty, 416 U. S. 363, 365 (1974); 
Johnson v. Robison, 415 U. S. 361, 367 (1974); Curtis v. 
Loether, 415 U. S. 189, 192 n. 6 (1974); Ashwander n . TV A, 
297 U. S. 288, 348 (1936) (Brandeis, J., concurring); Moore 
Ice Cream Co. v, Rose, 289 U. S. 373, 379 (1933). This limi-
tation to constructions that are “fairly possible,” and “reason-
able,” see Yu Cong Eng v. Trinidad, supra, at 518, acts as a

our own country and its possessions,’ ” Id., at 18, quoting Benz v. 
Compania Naviera Hidalgo, 353 U. S. 138, 144 (1957). The Court also 
noted that under well-established rules of international law, “the law of 
the flag state ordinarily governs the internal affairs of a ship. See 
Wildenhus’s Case, [120 U. S. 1,] 12.” 372 U. S., at 21. In light of that 
contrary legislative history and domestic and international precedent, it 
is not at all surprising that McCvlloch balked at holding foreign 
seamen covered without a strong affirmative showing of congressional 
intent. As the Court today admits, there is no such contrary legislative 
history or precedent with respect to jurisdiction over church-operated 
schools. Ante, at 504. The McCvlloch statement, therefore, has no role 
to play in this case.

2 In Street, the Court construed the Railway Labor Act as not permitting 
the use of an employee’s compulsorily checked-off union dues for political 
causes with which he disagreed. As in McCulloch, see n. 1, supra, it so 
held not because of an absence of affirmative evidence that Congress did 
mean to permit such uses, but rather because the language and history of 
the Act indicated affirmatively that Congress did not mean to permit such 
constitutionally questionable practices. See 367 U. S., at 765-770.
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brake against wholesale judicial dismemberment of congres-
sional enactments. It confines the judiciary to its proper role 
in construing statutes, which is to interpret them so as to give 
effect to congressional intention. The Court’s new “affirma-
tive expression” rule releases that brake.

II
The interpretation of the National Labor Relations Act 

announced by the Court today is not “fairly possible.” The 
Act’s wording, its legislative history, and the Court’s own 
precedents leave “the intention of the Congress . . . revealed 
too distinctly to permit us to ignore it because of mere mis-
givings as to power.” Moore Ice Cream Co. v. Rose, supra, 
at 379. Section 2 (2) of the Act, 29 U. S. C. § 152 (2), defines 
“employer” as

“. . . any person acting as an agent of an employer, 
directly or indirectly, but shall not include the United 
States or any wholly owned Government corporation, or 
any Federal Reserve Bank, or any State or political sub-
division thereof, or any person subject to the Railway 
Labor Act, as amended from time to time, or any labor 
organization (other than when acting as an employer), or 
anyone acting in the capacity of officer or agent of such 
labor organization.” (Emphasis added.)

Thus, the Act covers all employers not within the eight 
express exceptions. The Court today substitutes amendment 
for construction to insert one more exception—for church- 
operated schools. This is a particularly transparent violation 
of the judicial role: The legislative history reveals that Con-
gress itself considered and rejected a very similar amendment.

The pertinent legislative history of the NLRA begins with 
the Wagner Act of 1935, 49 Stat. 449. Section 2 (2) of that 
Act, identical in all relevant respects to the current section, 
excluded from its coverage neither church-operated schools 
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nor any other private nonprofit organization.3 Accordingly, 
in applying that Act, the National Labor Relations Board 
did not recognize an exception for nonprofit employers, even 
when religiously associated.4 An argument for an implied 
nonprofit exemption was rejected because the design of the 
Act was as clear then as it is now: “[N]either charitable in-
stitutions nor their employees are exempted from operation 
of the Act by its terms, although certain other employers and 
employees are exempted.” Central Dispensary & Emergency 
Hospital, 44 N. L. R. B. 533, 540 (1942) (footnotes omitted), 
enf’d, 79 U. S. App. D. C. 274, 145 F. 2d 852 (1944). Both 
the lower courts and this Court concurred in the Board’s con-
struction. See Polish National Alliance v. NLRB, 322 U. S. 
643 (1944), aff’g 136 F. 2d 175 (CA7 1943); Associated Press 
v. NLRB, 301 U. S. 103 (1937), aff’g 85 F. 2d 56 (CA2 1936); 
NLRB v. Central Dispensary Ac Emergency Hospital, 79 U. S. 
App. D. C. 274, 145 F. 2d 852 (1944).

The Hartley bill, which passed the House of Representa-

3 Section 2 (2), 49 Stat. 450, stated:
“The term 'employer’ includes any person acting in the interest of an 

employer, directly or indirectly, but shall not include the United States, or 
any State or political subdivision thereof, or any person subject to the 
Railway Labor Act, as amended from time to time, or any labor organiza-
tion (other than when acting as an employer), or anyone acting in the 
capacity of officer or agent of such labor organization.”

4 See Christian Board of Publication, 13 N. L. R. B. 534, 537 (1939), 
enf’d, 113 F. 2d 678 (CA8 1940); American Medical Assn., 39 N. L. R. B. 
385, 386 (1942); Central Dispensary & Emergency Hospital, 44 N. L. R. B. 
533, 539 (1942), enf’d, 79 U. S. App. D. C. 274, 145 F. 2d 852 (1944) ; 
Henry Ford Trade School, 58 N. L. R. B. 1535, 1536 (1944); Polish Na-
tional Alliance, 42 N. L. R. B. 1375, 1380 (1942), enf’d, 136 F. 2d 175 
(CA7 1943), aff’d, 322 U. S. 643 (1944); Associated Press, 1 N. L. R. B. 
788, 790, enf’d, 85 F. 2d 56 (CA2 1936), aff’d, 301 U. S. 103 (1937). In 
unpublished decisions, the Board also exercised jurisdiction over the 
YWCA and the Welfare & Recreational Association. See Central Dispen-
sary & Emergency Hospital, 44 N. L. R. B., at 538 n. 8.
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tives in 1947, would have provided the exception the Court 
today writes into the statute:

“The term ‘employer’ . . . shall not include . . . any corpo-
ration, community chest, fund, or foundation organized 
and operated exclusively for religious, charitable, scien-
tific, literary, or educational purposes, ... no part of 
the net earnings of which inures to the benefit of any pri-
vate shareholder or individual. . . .” (Emphasis added.) 
H. R. 3020, 80th Cong., 1st Sess., § 2 (2) (Apr. 18, 1947), 
reprinted in National Labor Relations Board, Legislative 
History of the Labor Management Relations Act, 1947, 
pp. 160-161 (hereinafter, 1947 Leg. Hist.).

But the proposed exception was not enacted.5 The bill re-
ported by the Senate Committee on Labor and Public Welfare 
did not contain the Hartley exception. See S. 1126, 80th 
Cong., 1st Sess., §2 (2) (Apr. 17, 1947), 1947 Leg. Hist. 99, 
102. Instead, the Senate proposed an exception limited to 
nonprofit hospitals, and passed the bill in that form. See 
H. R. 3020, 80th Cong., 1st Sess., § 2 (2) (Senate, May 13, 
1947), 1947 Leg. Hist. 226, 229. The Senate version was ac-
cepted by the House in conference, thus limiting the exception 

5 A number of reasons were offered for the rejection of the Hartley 
bill’s exception. Some Congressmen strongly opposed the exception, 
see 93 Cong. Rec. 3446 (1947) (remarks of Rep. Klein); some were 
opposed to additional exceptions to the Board’s jurisdiction, see id., 
at 4997 (remarks of Sen. Taft); and some thought it unnecessary, see 
H. R. Conf. Rep. No. 510, 80th Cong., 1st Sess., 32 (1947), 1947 Leg. 
Hist. 536. See generally NLRB v. Wentworth Institute, 515 F. 2d 
550, 555 (CAI 1975) (“[P]erhaps the most obvious, interpretation of 
the rejection of the House exclusion would be that Congress meant to 
include nonprofit organizations [within the scope of the Act] ”); Sherman
& Black, The Labor Board and the Private Nonprofit Employer: A Critical 
Examination of the Board’s Worthy Cause Exemption, 83 Harv. L. Rev. 
1323, 1331-1337 (1970). But whatever the reasons, it is clear that an 
amendment similar to that made by the Court today was proposed and 
rejected in 1947.
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for nonprofit employers to nonprofit hospitals. Ch. 120, 61 
Stat. 136.6

Even that limited exemption was ultimately repealed in 
1974. Pub. L. 93-360, 88 Stat. 395. In doing so, Congress 
confirmed the view of the Act expressed here: that it was 
intended to cover all employers—including nonprofit employ-
ers—unless expressly excluded, and that the 1947 amendment 
excluded only nonprofit hospitals. See H. R. Rep. No. 93-

6 The Board’s contemporaneous construction of the 1947 amendment 
was that only nonprofit hospitals were intended to be exempt. In 1950, 
for example, in asserting jurisdiction over a nonprofit religious organiza-
tion, the Board stated:

“The Employer asserts that, as it is a nonprofit organization which is 
engaged in purely religious activities, it is not engaged in commerce within 
the meaning of the Act. We find no merit in this contention. ... As 
this Board and the courts have held, it is immaterial that the Employer 
may be a nonprofit organization, or that its activities may be motivated 
by considerations other than those applicable to enterprises which are, in 
the generally accepted sense, commercial.” Sunday School Board of the 
Southern Baptist Convention, 92 N. L. R. B. 801, 802.
It is true that in Trustees of Columbia University, 97 N. L. R. B. 424 (1951), 
the Board indicated that it would not exercise jurisdiction over nonprofit, 
educational institutions; but it expressly did so as a matter of discretion, 
affirming that the activities of the University did come within the Act and 
the Board’s jurisdiction. Id., at 425. That 1951 discretionary decision 
does not undermine the validity of the Board’s determination in Cornell Uni-
versity, 183 N. L. R. B. 329 (1970), that changing conditions—particularly 
the increasing impact of such institutions on interstate commerce—now 
required a change in policy leading to the renewed exercise of Board 
jurisdiction. As we emphasized in NLRB v. Weingarten, Inc., 420 U. 8. 
251, 265-266 (1975):
“To hold that the Board’s earlier decisions froze the development of this 
important aspect of the national labor law would misconceive the nature of 
administrative decisionmaking. * “Cumulative experience” begets under-
standing and insight by which judgments ... are validated or qualified 
or invalidated. The constant process of trial and error, on a wider and 
fuller scale than a single adversary litigation permits, differentiates per-
haps more than anything else the administrative from the judicial process.’ 
NLRB v. Seven-Up Co., 344 U. S. 344, 349 (1953).”
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1051, p. 4 (1974), reprinted in Senate Committee on Labor 
and Public Welfare, Legislative History of the Coverage of 
Nonprofit Hospitals under the National Labor Relations Act, 
1974, p. 272 (Comm. Print 1974) (hereafter 1974 Leg. 
Hist.); 120 Cong. Rec. 12938 (1974), 1974 Leg. Hist. 95 (Sen. 
Williams); 120 Cong. Rec. 16900 (1974), 1974 Leg. Hist. 291 
(Rep. Ashbrook).7 Moreover, it is significant that in con-
sidering the 1974 amendments, the Senate expressly rejected 
an amendment proposed by Senator Ervin that was analogous 
to the one the Court today creates—an amendment to exempt 
nonprofit hospitals operated by religious groups. 120 Cong. 
Rec. 12950, 12968 (1974), 1974 Leg. Hist. 119, 141. Senator 
Cranston, floor manager of the Senate Committee bill and pri-
mary opponent of the proposed religious exception, explained:

“[S]uch an exception for religiously affiliated hospitals 
would seriously erode the existing national policy which 
holds religiously affiliated institutions generally such as 
proprietary nursing homes, residential communities, and 
educational facilities to the same standards as their non-
sectarian counterparts.” 120 Cong. Rec. 12957 (1974), 
1974 Leg. Hist. 137 (emphasis added).

7 The House Report stated: "Currently, the only broad area of chari-
table, eleemosynary, educational institutions wherein the Board does not 
now exercise jurisdiction concerns the nonprofit hospitals, explicitly 
excluded by section 2 (2) of the Act. . . . [T]he bill removes the 
existing Taft-Hartley exemption in section 2 (2) of the Act. It restores 
to the employees of nonprofit hospitals the same rights and protections 
enjoyed by the employees of proprietary hospitals and most all other 
employees.” H. R. Rep. No. 93-1051, p. 4 (1974), 1974 Leg. Hist. 272. 
Similarly, Senator Williams, Chairman of the Senate Committee on Labor 
and Public Welfare, criticized the nonprofit-hospital exemption as “not 
only inconsistent with the protection enjoyed by proprietary hospitals 
and other types of health care institutions, but it is also inconsistent with 
the coverage of other nonprofit activities.” 120 Cong. Rec. 12938 (1974), 
1974 Leg. Hist. 95. See also 120 Cong. Rec. 16900 (1974), 1974 Leg. 
Hist. 291 (Rep. Ashbrook).
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See also ibid. (Sen. Javits); 120 Cong. Rec. 12957 (1974), 
1974 Leg. Hist. 138 (Sen. Williams).8

In construing the Board’s jurisdiction to exclude church- 
operated schools, therefore, the Court today is faithful to 
neither the statute’s language nor its history. Moreover, it is 
also untrue to its own precedents. “This Court has consist-
ently declared that in passing the National Labor Relations 
Act, Congress intended to and did vest in the Board the 
fullest jurisdictional breadth constitutionally permissible under 
the Commerce Clause. See, e. g., Guss v. Utah Labor Board, 
353 U. S. 1, 3; Polish Alliance v. Labor Board, 322 U. S. 643, 
647-648; Labor Board v. Fainblatt, 306 U. S. 601, 607.” 
NLRB v. Reliance Fuel Oil Corp., 371 U. S. 224, 226 (1963) 
(emphasis in original). As long as an employer is within the 
reach of Congress’ power under the Commerce Clause—and no 
one doubts that respondents are—the Court has held him to 
be covered by the Act regardless of the nature of his activity. 
See, e. g., Polish National Alliance v. NLRB, 322 U. S. 643 
(1944) (nonprofit fraternal organization). Indeed, Associated 
Press v. NLRB, 301 U. S. 103 (1937), construed the Act to

8 The Court relies upon the fact that the 1974 amendments provided 
that “[a]ny employee of a health care institution who is a member of . . . 
a bona fide religion . . . which has historically held conscientious objec-
tions to joining . . . labor organizations shall not be required to join . . . 
any labor organization as a condition of employment . . . .” 29 U. S. C. 
§ 169 (emphasis added). This is, of course, irrelevant to the instant case, 
as no employee has alleged that he was required to join a union against 
his religious principles and not even the respondent employers contend 
that collective bargaining itself is contrary to their religious beliefs. 
Recognizing this, the Court has limited its inference from the amendment 
to the proposition that it reflects “congressional sensitivity to First Amend-
ment guarantees.” Ante, at 506. This is quite true, but its usefulness as 
support for the Court’s opinion is completely negated by the rejection of the 
Ervin amendment, see text, supra, which makes clear the balance struck 
by Congress. While Congress agreed to exclude conscientiously objecting 
employees, it expressly refused to sanction an exclusion for all religiously 
affiliated employers.
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cover editorial employees of a nonprofit news-gathering or-
ganization despite a claim—precisely parallel to that made 
here—that their inclusion rendered the Act in violation of the 
First Amendment.9 Today’s opinion is simply unable to 
explain the grounds that distinguish that case from this one.10 

Thus, the available authority indicates that Congress 
intended to include—not exclude—lay teachers of church- 
operated schools. The Court does not counter this with 
evidence that Congress did intend an exception it never stated. 
Instead, despite the legislative history to the contrary, it 
construes the Act as excluding lay teachers only because 
Congress did not state explicitly that they were covered. In 
Mr. Justice Cardozo’s words, this presses “avoidance of a 

9 Associated. Press stated the employer’s argument as follows:
“The conclusion which the petitioner draws is that whatever may be the 
case with respect to employees in its mechanical departments it must have 
absolute and unrestricted freedom to employ and to discharge those who, 
like Watson, edit the news, that there must not be the slightest oppor-
tunity for any bias or prejudice personally entertained by an editorial 
employee to color or to distort what he writes, and that the Associated 
Press cannot be free to furnish unbiased and impartial news reports unless 
it is equally free to determine for itself the partiality or bias of editorial 
employees. So it is said that any regulation protective of union activities, 
or the right collectively to bargain on the part of such employees, is 
necessarily an invalid invasion of the freedom of the press.” 301 U. S., 
at 131.

10 The Court would distinguish Associated Press on the ground that 
there the Court “[p]erceiv[ed] nothing to suggest that application of the 
Act would infringe First Amendment guarantees . . . [while h]ere, on the 
contrary, the record affords abundant evidence that the Board’s exercise 
of jurisdiction . . . would implicate the guarantees of the Religion 
Clauses.” Ante, at 507. But this is mere assertion. The Court does not 
explain why the press’ First Amendment problem in Associated Press was 
any less substantial than the church-supported schools’ First Amendment 
challenge here. In point of fact, the problems raised are of precisely the 
same difficulty. The Court therefore cannot square its judicial “recon-
struction” of the Act in this case with the refusal to rewrite the same Act 
in Associated Press.
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difficulty ... to the point of disingenuous evasion.” Moore 
Ice Cream Co. v. Rose, 289 U. S., at 379.11

Ill
Under my view that the NLRA includes within its coverage 

lay teachers employed by church-operated schools, the consti-
tutional questions presented would have to be reached. I do 
not now do so only because the Court does not. See Sierra 
Club v. Morton, 405 U. S. 727, 755 (1972) (Brennan , J., 
dissenting). I repeat for emphasis, however, that while the 
resolution of the constitutional question is not without dif-
ficulty, it is irresponsible to avoid it by a cavalier exercise in 
statutory interpretation which succeeds only in defying con-
gressional intent. A statute is not “a nose of wax,to be 
changed from that which the plain language imports . . . .” 
Yu Cong Eng v. Trinidad, 271 U. S., at 518.

11 Not even the Court’s redrafting of the statute causes all First Amend-
ment problems to disappear. The Court’s opinion implies limitation of 
its exception to church-operated schools. That limitation is doubtless 
necessary since this Court has already rejected a more general exception 
for nonprofit organizations. See Polish National Alliance v. NLRB, 322 
U. S. 643 (1944). But such an exemption, available only to church- 
operated schools, generates a possible Establishment Clause question of its 
own. Walz v. Tax Comm’n, 397 U. S. 664 (1970), does not put that 
question to rest, for in upholding the property tax exemption for churches 
there at issue, we emphasized that New York had “not singled out . . . 
churches as such; rather, it has granted exemption to all houses of religious 
worship within a broad class of property owned by nonprofit, quasi-public 
corporations . . . .” Id., at 673. Like the Court, “at this stage of [my] 
consideration [I am] not compelled to determine whether the [Establish-
ment Clause problem] is [as significant] as [I] would were [I] considering 
the constitutional issue.” Ante, at 502. It is enough to observe that no 
matter which way the Court turns in interpreting the Act, it cannot avoid 
constitutional questions.
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A New York statute authorizes the payment of unemployment compensa-
tion after one week of unemployment, except that if a claimant’s loss of 
employment is caused by a strike in the place of his employment the 
payment of benefits is suspended for an additional 7-week period. 
Pursuant to this statute, petitioners’ striking employees began to collect 
unemployment compensation after the 8-week waiting period and were 
paid benefits for the remaining five months of the strike. Because New 
York’s unemployment insurance system is financed primarily by em-
ployer contributions based on the benefits paid to former employees of 
each employer in past years, a substantial part of the cost of these 
benefits was ultimately imposed on petitioners. Petitioners brought suit 
in District Court seeking a declaration that the New York statute 
conflicts with federal law and is therefore invalid, and injunctive and 
monetary relief. The District Court granted the requested relief, hold-
ing that the availability of unemployment compensation is a substantial 
factor in the worker’s decision to remain on strike and has a measurable 
impact on the progress of the strike and that the payment of such 
compensation conflicted “with the policy of free collective bargaining 
established in the federal labor laws and is therefore invalid under the 
[Supremacy [C]lause.” The Court of Appeals reversed, holding that 
although the New York statute conflicts with the federal labor policy, 
the legislative histories of the National Labor Relations Act (NLRA) 
and Social Security Act (SSA) indicate that such conflict was one which 
Congress has decided to tolerate. Held: The judgment is affirmed. 
Pp. 527-546; 546-547; 547-551.

566 F. 2d 388, affirmed.
Mr . Just ice  Ste ve ns , joined by Mr . Just ice  Whit e  and Mr . Just ice  

Rehn quis t , concluded that Congress, in enacting the NLRA and SSA, 
did not intend to pre-empt a State’s power to pay unemployment 
compensation to strikers. Pp. 527-546.

(a) This case does not involve any attempt by the State to regulate 
or prohibit private conduct in the labor-management field but rather 
involves a state program for the distribution of benefits to certain 
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members of the public. Teamsters n . Morton, 377 U. S. 252, and Ma-
chinists v. Wisconsin Employment Relations Comm’n, 427 U. S. 132, 
distinguished. Although the class benefited is primarily made up of 
employees in the State and the class providing the benefits is primarily 
made up of employers in the State, and although some members of each 
class are occasionally engaged in labor disputes, the general purport of 
the program is not to regulate the bargaining relationship between the 
two classes but instead to provide an efficient means of insuring employ-
ment security in the State. Pp. 527-533.

(b) Rather than being a “state la[w] regulating the relations between 
employees, their union, and their employer,” as to which the reasons 
underlying the pre-emption doctrine have their “greatest force,” Sears, 
Roebuck & Co. v. Carpenters, 436 U. S. 180, 193, the New York 
statute is a law of general applicability. Since it appears that Congress 
has been sensitive to the importance of the States’ interest in fashioning 
their own unemployment compensation programs and especially their 
own eligibility criteria, Ohio Bureau of Employment Services v. Hodory, 
431 U. S. 471; Steward Machine Co. v. Davis, 301 U. S. 548; Batterton 
v. Francis, 432 U. S. 416, it is appropriate to treat New York’s statute 
with the same deference that this Court has afforded analogous state 
laws of general applicability that protect interests “deeply rooted in 
local feeling and responsibility.” With respect to such laws, “in the 
absence of compelling congressional direction,” it will not be inferred 
that Congress “had deprived the States of the power to act.” San 
Diego Building Trades Council v. Garmon, 359 U. S. 236, 244. Pp. 
533-540.

(c) The omission of any direction concerning payment of unem-
ployment compensation to strikers in either the NLRA or SSA implies 
that Congress intended that the States be free to authorize, or to 
prohibit, such payments, an intention confirmed by frequent discussions 
in Congress subsequent to 1935 (when both of those Acts were passed) 
wherein the question of payments to strikers was raised but no prohibi-
tion against payments was ever imposed. In any event, a State’s power 
to fashion its own policy concerning the payment of unemployment 
compensation is not to be denied on the basis of speculation about the 
unexpressed intent of Congress. New York has not sought either to 
regulate private conduct that is subject to the National Labor-Relations 
Board s regulatory jurisdiction or to regulate any private conduct of the 
parties to a labor dispute, but instead has sought to administer its 
unemployment compensation program in a manner that it believes best 
effectuates the purposes of that scheme. In an area in which Congress 
has decided to tolerate a substantial measure of diversity, the fact that
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the implementation of this general state policy affects the relative 
strength of the antagonists in a bargaining dispute is not a sufficient 
reason for concluding that Congress intended to pre-empt that exercise 
of state power. Pp. 540-546.

Mr . Just ice  Bre nna n  concluded that the legislative histories of the 
NLRA and SSA provide sufficient evidence of congressional intent not 
to pre-empt a State’s power to pay unemployment compensation to 
strikers, and that therefore it was unnecessary to rely on any purported 
distinctions between this case and Teamsters v. Morton, 377 U. S. 252, 
and Machinists v. Wisconsin Employment Relations Comm’n, 427 U. S. 
132. Pp. 546-547.

Mr . Just ice  Bla ck mu n , joined by Mr . Just ice  Marsh al l , con-
cluded that, under the pre-emption analysis of Machinists v. Wisconsin 
Employment Relations Comm’n, 427 U. S. 132, the evidence justifies the 
holding that Congress has decided to permit New York’s compensation 
law notwithstanding its impact on the balance of bargaining power. He 
would not apply the requirement that “compelling congressional direc-
tion” be established before pre-emption can be found, nor would he find 
New York’s law to be a “law of general applicability” under San Diego 
Building Trades Council n . Garmon, 359 U. S. 236. Pp. 547-551.

Ste vens , J., announced the Court’s judgment and delivered an opinion, 
in which Whit e and Rehnqui st , JJ., joined. Brenn an , J., filed an 
opinion concurring in the result, post, p. 546. Blac kmun , J., filed an 
opinion concurring in the judgment, in which Mars hall , J., joined, post, 
p. 547. Powel l , J., filed a dissenting opinion, in which Burge r , C. J., and 
Stew art , J., joined, post, p. 551.

David D. Benetar argued the cause for petitioners. With 
him on the brief were Stanley Schair, Mark H. Leeds, George 
E. Ashley, William P. Witman, and Laurel J. McKee.

Maria L. Marcus, Special Assistant Attorney General of 
New York, argued the cause for respondents. With her on 
the brief were Louis J. Lefkowitz, Attorney General, Samuel 
A. Hirshowitz, First Assistant Attorney General, Kathleen H. 
Casey, Assistant Attorney General, Donald Sticklor, Deputy 
Assistant Attorney General, and Nicholas G. Garaufis, Special 
Assistant Attorney General.*

*Briefs of amici curiae urging reversal were filed by Vincent J. Apruz-
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Mr . Justice  Stevens  announced the judgment of the Court 
and delivered an opinion, in which Mr . Justi ce  White  and 
Mr . Justice  Rehnquist  joined.

The question presented is whether the National Labor Re-
lations Act, as amended, implicitly prohibits the State of New 
York from paying unemployment compensation to strikers.

Communication Workers of America, AFL-CIO (CWA), 
represents about 70% of the nonmanagement employees of 
companies affiliated with the Bell Telephone Co. In June 
1971, when contract negotiations had reached an impasse, 
CWA recommended a nationwide strike. The strike com-
menced on July 14, 1971, and, for most workers, lasted only 
a week. In New York, however, the 38,000 CWA members 
employed by petitioners remained on strike for seven months.1

zese, Lawrence B. Kraus, and Stephen A. Bokat for the Chamber of Com-
merce of the United States; by Lawrence M. Cohen, Jeffrey S. Goldman, 
Jared H. Jossem, Brynn Aurelius, and Anthony G. Sousa for Dow Chemi-
cal Co. et al.; by Eugene D. Ulterino for Rochester Telephone Corp, et 
al.; and by Hugh L. Reilly for Stephen R. Havas et al.

Briefs of amici curiae urging affirmance were filed by Solicitor General 
McCree, John S. Irving, Carl L. Taylor, Norton J. Come, and Linda Sher 
for the United States; by J. Albert Woll and Laurence Gold for the Ameri-
can Federation of Labor and Congress of Industrial Organizations et al.; 
by Michael Krinsky, Thomas Kennedy, and Jerome Tauber for the Na-
tional Lawyers Guild; and by Frederick L. Edwards for the Center on 
National Labor Policy.

1 Petitioners—New York Telephone Co., American Telephone & Tele-
graph Co. Long Lines Department, Western Electric Co., and Empire City 
Subway Co.—are the four Bell Telephone Co. affiliates with facilities and 
employees in the State of New York.

The goal of the New York strike was to disassociate the New York units of 
the CWA from the nationally settled-upon contract and to dislodge petition-
ers from the ‘'pattern” bargaining format long used by Bell affiliates. Under 
that format, management and International CWA officials would select two 
Bell affiliates with early contract expiration dates and would attempt to 
reach a settlement at both, which would then be used as the basis for the 
contracts at all Bell units around the country. In order to “break the 
pattern,” the New York CWA units refused to ratify the pattern contract
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New York’s unemployment insurance law normally author-
izes the payment of benefits after approximately one week 
of unemployment.2 If a claimant’s loss of employment is 
caused by “a strike, lockout, or other industrial controversy 
in the establishment in which he was employed,” § 592 (1) of 
the law suspends the payment of benefits for an additional 
7-week period.3 In 1971, the maximum weekly benefit of 
$75 was payable to an employee whose base salary was at least 
$149 per week.

After the 8-week waiting period, petitioners’ striking em-
ployees began to collect unemployment compensation. Dur-
ing the ensuing five months more than $49 million in ben- 
fits were paid to about 33,000 striking employees at an 
average rate of somewhat less than $75 per week. Because 
New York’s unemployment insurance system is financed pri-
marily by employer contributions based on the benefits paid

agreed upon by the International CWA and the pattern-setting affiliates 
during the week-long national strike in July 1971, and most members of 
the New York units remained on strike. Although the International 
originally opposed the continuation of the strike, it eventually lent its 
support. The strike was settled when petitioners agreed to a modest, 
but precedentially significant, increase in wage benefits over the national 
pattern. 434 F. Supp. 810, 812-814, and n. 3 (SDNY 1977). 

2 N. Y. Lab. Law § 590 (7) (McKinney Supp. 1978-1979). Eligibility for 
benefits turns on the recipient’s total unemployment and his capability and 
readiness, but inability, to gain work in his “usual employment or in any 
other for which he is reasonably fitted by training and experience.” 
§§591 (1), 591 (2).

3 Section 592 (McKinney 1977) is entitled “Suspension of accumulation 
of benefit rights.” Subsection (1) of that section, entitled “Industrial 
controversy,” provides:
“The accumulation of benefit rights by a claimant shall be suspended 
during a period of seven consecutive weeks beginning with the day after 
he lost his employment because of a strike, lockout, or other industrial 
controversy in the establishment in which he was employed, except that 
benefit rights may be accumulated before the expiration of such seven 
weeks beginning with the day after such strike, lockout, or other industrial 
controversy was terminated.”
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to former employees of each employer in past years, a sub-
stantial part of the cost of these benefits was ultimately 
imposed on petitioners.4

4 In order to explain why the entire cost was not borne by the com-
panies, it is necessary to describe in some detail the rather complicated 
method used by New York to compute employer contributions. The State 
maintains an “unemployment insurance fund” made up of all moneys 
available for distribution to unemployed persons. § 550 (McKinney 1977). 
A separate “unemployment administration fund” is maintained to finance 
the administration of the unemployment law. § 551.

The unemployment fund is divided into various “accounts.” The “gen-
eral account” is primarily made up of moneys derived from federal contri-
butions under 42 U. S. C. § 1103 (a part of Title IX of the Social Security 
Act), the earnings on all moneys in the fund, and, occasionally, employer 
contributions. N. Y. Lab. Law §§577 (l)(a), 577 (2) (McKinney 1977 
and Supp. 1978-1979). The money in the general account may be trans-
ferred to the administrative fund (the federally contributed money being 
specially set aside for this purpose, § 550 (3)) or used to finance refunds, 
the payment of benefits to certain employees who move into New York 
from out of state, and claims against “employer accounts” that show 
negative balances. §§577 (l)(b), 581 (l)(e) (McKinney 1977 and Supp. 
1978-1979).

Employer accounts, which make up the rest of the unemployment fund, 
contain all of the contributions from individual employers. The rate of 
contributions—above a minimum level charged to all employers—is gen-
erally based on the employer’s “experience rating,” i. e., the amount of 
unemployment benefits attributable to employees previously in his employ. 
§§570(1), 581 (McKinney 1977 and Supp. 1978-1979).

Employees are generally eligible for 156 “effective days” of benefits, 
which usually amount to about eight calendar months. §§523, 590 (4), 
601 (McKinney 1977 and Supp. 1978-1979). But not all of those benefits 
are attributed to the account, and thus reflected in the experience rating, 
of the employer who last employed the claimant. First, the account is only 
charged with four days of benefits for every five days during which the 
claimant was employed by that employer. If this computation exhausts 
the claimant’s tenure with a given employer, the benefits are then charged 
to the account of the recipient’s next most recent employer, or to the 
general account when the class of former employers of the recipient is 
exhausted. §581(l)(e) (McKinney Supp. 1978-1979). Second, special 
provisions limit the liability of employers for claimants who previously 
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Petitioners brought suit in the United States District Court 
for the Southern District of New York against the state offi-
cials responsible for the administration of the unemployment 
compensation fund. They sought a declaration that the 
New York statute authorizing the payment of benefits to 
strikers conflicts with federal law and is therefore invalid, 
an injunction against the enforcement of § 592 (1), and an 
award recouping the increased taxes paid in consequence of 
the disbursement of funds to their striking employees. After 
an 8-day trial, the District Court granted the requested relief. 
434 F. Supp. 810 (1977).

The District Court concluded that the availability of unem-
ployment compensation is a substantial factor in the worker’s 

held down two jobs or were only employed part time. Ibid. Third, any 
benefits reimbursed by the Federal Government are not debited to em-
ployer accounts. Ibid. Finally, and most importantly, only one-half of 
the last 52 effective days of benefits available to a claimant are charged 
to the employer’s account; the other half is debited to the general account, 
and that account is credited with amounts received from the Federal 
Government pursuant to the Federal-State Extended Unemployment Com-
pensation Act, 26 U. S. C. § 3304. N. Y. Lab. Law § 601 (4) (McKinney 
Supp. 1978-1979). Hence, it is not by any means accurate to state that 
the struck employer is charged with all of the unemployment benefits paid 
to striking employees. The Federal Government, and the class of New 
York employers as a whole, may also pay significant amounts of the bene-
fits, as well as of the costs of administering the program.

In this case, for example, the payments to strikers commenced at a time 
when the unemployment account of petitioner New York Telephone 
Co. (TELCO) had credits of about $40 million. During the strike, about 
$43 million in benefits were paid to TELCO employees. Yet, TELCO’s 
account was not completely depleted during the period, apparently because 
other accounts were debited with approximately $3 million in benefits paid 
to its workers.

Based on its unemployment benefits “experience” during the strike, 
TELCO’s contributions to its unemployment account during the next two 
years were increased by about $16 million over what they would have been 
had no strike occurred. (The like figure for petitioners as a whole was 
just under $18 million.) See 434 F. Supp., at 813-814, and n. 4.
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decision to remain on strike, and that in this case, as in 
others, it had a measurable impact on the progress of the 
strike.5 The court held that the payment of such compen-
sation by the State conflicted “with the policy of free collec-
tive bargaining established in the federal labor laws and is 
therefore invalid under the supremacy clause of the United 
States Constitution.”€ Id., at 819.

The Court of Appeals for the Second Circuit reversed. It 
did not, however, question the District Court’s finding that 
the New York statute “alters the balance in the collective 
bargaining relationship and therefore conflicts with the fed-
eral labor policy favoring the free play of economic forces 
in the collective bargaining process.” 566 F. 2d 388, 390. 
The Court of Appeals noted that Congress has not expressly 
forbidden state unemployment compensation for strikers; the 
court inferred from the legislative history of the National

5 “Notwithstanding the State’s adamant position to the contrary, I regard 
it as a fundamental truism that the availability to, or expectation or 
receipt of a substantial weekly tax-free payment of money by, a striker is 
a substantial factor affecting his willingness to go on strike or, once on 
strike, to remain on strike, in the pursuit of desired goals. This being a 
truism, one therefore would expect to find confirmation of it everywhere. 
One does.” Id., at 813-814.

In the District Court’s opinion, as well as in petitioners’ briefs in this 
Court, the primary emphasis is on the impact of the availability of unem-
ployment benefits on the striking employee. The District Court’s eco-
nomic-impact analysis finds further support, however, in the separate impact 
that the New York scheme has on the struck employer, whose unemploy-
ment insurance contribution rate will increase in rough proportion to the 
length of the 8-weeks-plus strike. But, as the District Court apparently 
recognized, under an economic-impact test it makes little difference— 
assuming the same amount of money is involved—whether the result of the 
unemployment scheme is simply to provide payments to striking workers, 
or simply to exact payments from struck employers, or some of both.

6 The District Court regarded the State’s interest in making the pay-
ments as not of sufficient consequence to be a factor in its determination. 
Id., at 819.
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Labor Relations Act,7 and Title IX of the Social Security Act,8 
as well as from later developments, that the omission was 
deliberate. Accordingly, without questioning the premise 
that federal law generally requires that “State statutes which 
touch or concern labor relations should be neutral,” the Court 
of Appeals concluded that “th [is] conflict is one which Con-
gress has decided to tolerate.” Id., at 395.

The importance of the question led us to grant certiorari. 
435 U. S. 941. We now affirm. Our decision is ultimately 
governed by our understanding of the intent of the Congress 
that enacted the National Labor Relations Act on July 5, 
1935, and the Social Security Act on August 14 of the same 
year. Before discussing the relevant history of these statutes, 
however, we briefly summarize (1) the lines of pre-emption 
analysis that have limited the exercise of state power to regu-
late private conduct in the labor-management area and 
(2) the implications of our prior cases, both inside and out-
side the labor area, involving the distribution of public 
benefits to persons unemployed by reason of a labor dispute.

I
The doctrine of labor law pre-emption concerns the extent 

to which Congress has placed implicit limits on “the permis-
sible scope of state regulation of activity touching upon 
labor-management relations.” Sears, Roebuck & Co. v. Car-
penters, 436 U. S. 180, 187. Although this case involves 
the exploration of those limits in a somewhat novel setting, 
it soon becomes apparent that much of that doctrine is of 
limited relevance in the present context.

There is general agreement on the proposition that the 
“animating force” behind the doctrine is a recognition that 
the purposes of the federal statute would be defeated if state 

7 49 Stat. 449, as amended, 29 U. S. C. § 151 et seq.
8 49 Stat. 639, as amended and recodified as the Federal Unemployment 

Tax Act, 26 U. S. C. § 3301 et seq., 42 U. S. C. § 501 et seq., § 1101 et seq.
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and federal courts were free, without limitation, to exercise 
jurisdiction over activities that are subject to regulation by 
the National Labor Relations Board. Id., at 218 (Brennan , 
J., dissenting) .9 The overriding interest in a uniform, nation-
wide interpretation of the federal statute by the centralized 
expert agency created by Congress not only demands that the 
NLRB’s primary jurisdiction be protected, it also forecloses 
overlapping state enforcement of the prohibitions in § 8 of 
the Act,10 Plankinton Packing Co. v. Wisconsin Employment 
Relations Board, 338 U. S. 953, as well as state interference 
with the exercise of rights protected by § 7 of the Act.11 
Automobile Workers v. Russell, 356 U. S. 634, 644.12 Con-

9 “The animating force behind the doctrine of labor law pre-emption 
has been the recognition that nothing could more fully serve to defeat the 
purposes of the Act than to permit state and federal courts, without any 
limitation, to exercise jurisdiction over activities that are subject to regula-
tion by the National Labor Relations Board. See Motor Coach Employ-
ees v. Lockridge, [403 U. S. 274, 286]. Congress created the centralized 
expert agency to administer the Act because of its conviction—generated 
by the historic abuses of the labor injunction, . . . that the judicial 
attitudes, court procedures, and traditional judicial remedies, state and 
federal, were as likely to produce adjudications incompatible with national 
labor policy as were different rules of substantive law. See Garner v. 
Teamsters, 346 U. S. 485, 490-491 (1953).” Sears, 436 U. S., at 218 
(Bre nnan , J., dissenting).

19 29 U. S. C. § 158.
1129 U. S. C. § 157.
12 “Cases that have held state authority to be pre-empted by federal law 

tend to fall into one of two categories: (1) those that reflect the concern 
that ‘one forum would enjoin, as illegal, conduct which the other forum 
would find legal’ and (2) those that reflect the concern ‘that the [applica-
tion of state law by] state courts would restrict the exercise of rights 
guaranteed by the Federal Acts.’ Automobile Workers v. Russell, 356 
U. S. 634, 644 (1958). ‘[I]n referring to decisions holding state laws 
pre-empted by the NLRA, care must be taken to distinguish pre-emption 
based on federal protection of the conduct in question . . . from that 
based predominantly on the primary jurisdiction of the National Labor 
Relations Board . . . , although the two are often not easily separable.’ 
Railroad Trainmen v. Jacksonville Terminal Co., 394 U. S. 369, 383 n. 19
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sequently, almost all of the Court’s labor law decisions in 
which state regulatory schemes have been found to be pre-
empted have involved state efforts to regulate or to prohibit 
private conduct that was either protected by § 7, prohibited 
by § 8,13 or at least arguably so protected or prohibited.14

In contrast to those decisions, there is no claim in this case 
that New York has sought to regulate or prohibit any conduct 
subject to the regulatory jurisdiction of the Labor Board 
under § 8.15 Nor are the petitioning employers pursuing any 
claim of interference with employee rights protected by § 7. 
The State simply authorized striking employees to receive 
unemployment benefits, and assessed a tax against the struck 
employers to pay for some of those benefits, once the eco-
nomic warfare between the two groups reached its ninth 
week. Accordingly, beyond identifying the interest in na-
tional uniformity underlying the doctrine, the cases compris-

(1969).” Machinists n . Wisconsin Employment Relations Comm’n, 427 
U. S. 132, 138.

13 E. g., Weber v. Anheuser-Busch, Inc., 348 U. S. 468; Gamer v. 
Teamsters, 346 U. S. 485; HiU v. Florida ex rel. Watson, 325 U. S. 538.

14 E. g., Iron Workers v. Perko, 373 U. S. 701; Plumbers n . Borden, 373 
U. S. 690; Marine Engineers v. Interlake S. S. Co., 370 U. S. 173.

15 Cf. Nash v. Florida Industrial Comm’n, 389 U. S. 235, in which the 
Court held that the NLRA pre-empted a state policy of denying unem-
ployment benefits to persons who filed unfair labor practice charges against 
their former employer. Relying upon § 8 (a) (4) of the Act, which makes 
it an unfair labor practice for an employer to restrain or discriminate 
against an employee who files charges, the Court concluded that the state 
statute trenched on the employees’ federally protected rights contrary to 
the Supremacy Clause. 389 U. S., at 238-239.

For similar reasons, we reject petitioners’ contention that the NLRA at 
the least forbids the States from awarding benefits to participants in 
illegal strikes. See Communication Workers of America {New York Tele-
phone Co.), 208 N. L. R. B. 267 (1974) (declaring part of the strike 
involved in this case illegal). Because such a rule would inevitably involve 
the States in ruling on the legality of strikes under § 8, it would invite 
precisely the harms that the pre-emption doctrine is designed to avoid.
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ing the main body of labor pre-emption law are of little 
relevance in deciding this case.

There is, however, a pair of decisions in which the Court 
has held that Congress intended to forbid state regulation 
of economic warfare between labor and management, even 
though it was clear that none of the regulated conduct on 
either side was covered by the federal statute.16 In Team-
sters v. Morton, 377 U. S. 252, the Court held that an Ohio 
court could not award damages against a union for peaceful 
secondary picketing even though the union’s conduct was 
neither protected by § 7 nor prohibited by § 8. Because 
Congress had focused upon this type of conduct and elected 
not to proscribe it when § 303 of the Labor Management 
Relations Act17 was enacted, the Court inferred a deliberate 
legislative intent to preserve this means of economic warfare 
for use during the bargaining process.18

16 Although a leading commentator in this area contends that “[t]here 
are numerous situations in which the conduct is not arguably protected 
or prohibited but state law is precluded,” Cox, Labor Law Preemption 
Revisited, 85 Harv. L. Rev. 1337, 1364 (1972), the Court has been faced 
with such situations on only the two occasions discussed in text. Dicta in 
other cases, however, have occasionally been cited in this context. See 
Hanna Mining Co. v. Marine Engineers, 382 U. S. 181, 187; Retail Clerks 
n . Schermerhorn, 375 U. S. 96 (negative implication of the holding); 
Garner v. Teamsters, supra, at 500.

17 29 U. S. C. § 187.
18 “This weapon of self-help, permitted by federal law, formed an inte-

gral part of the petitioner’s effort to achieve its bargaining goals during 
negotiations with the respondent. Allowing its use is a part of the balance 
struck by Congress between the conflicting interests of the union, the 
employees, the employer and the community. Electrical Workers Local 
761 v. Labor Board, 366 U. S. 667, 672. If the Ohio law of secondary 
boycott can be applied to proscribe the same type of conduct which 
Congress focused upon but did not proscribe when it enacted § 303, the 
inevitable result would be to frustrate the congressional determination to 
leave this weapon of self-help available, and to upset the balance of power 
between labor and management expressed in our national labor policy. 
Tor a state to impinge on the area of labor combat designed to be free is
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More recently, in Machinists v. Wisconsin Employment Re-
lations Comm’n, 427 U. S. 132, the Court held that the state 
Commission could not prohibit a union’s concerted refusal to 
work overtime. Although this type of partial strike activity 
had not been the subject of special congressional considera-
tion, as had the secondary picketing involved in Morton, the 
Court nevertheless concluded that it was a form of economic 
self-help that was 11 ‘part and parcel of the process of collective 
bargaining,’ ” 427 U. S., at 149 (quoting NLRB v. Insurance 
Agents, 361 U. S. 477, 495), that Congress implicitly intended 
to be governed only by the free play of economic forces. The 
Court identified the crucial inquiry in its pre-emption analysis 
in Machinists as whether the exercise of state authority to 
curtail or entirely prohibit self-help would frustrate effective 
implementation of the policies of the National Labor Rela-
tions Act.19

The economic weapons employed by labor and management 
in Morton, Machinists, and the present case are similar, and 
petitioners rely heavily on the statutory policy, emphasized 
in the former two cases, of allowing the free play of economic 
forces to operate during the bargaining process. Moreover, 
because of the twofold impact of § 592 (1), which not only 
provides financial support to striking employees but also adds 
to the burdens of the struck employers, see n. 5, supra, we 
must accept the District Court’s finding that New York’s law, 
like the state action involved in Morton and Machinists, 

quite as much an obstruction of federal policy as if the state were to
declare picketing free for purposes or by methods which the federal Act
prohibits.’ Gamer v. Teamsters Union, 346 U. S. 485, 500.” Teamsters
v. Morton, 377 U. S., at 259-260.

19 “Whether self-help economic activities are employed by employer or 
union, the crucial inquiry regarding pre-emption is the same: whether ‘the 
exercise of plenary state authority to curtail or entirely prohibit self-help 
would frustrate effective implementation of the Act’s processes.’ Railroad 
Trainmen v. Jacksonville Terminal Co., 394 U. S., at 380.” 427 U. S., at 
147-148. See also id., at 147 n. 8
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has altered the economic balance between labor and 
management.20

But there is not a complete unity of state regulation in 
the three cases.21 Unlike Morton and Machinists, as well as 
the main body of labor pre-emption cases, the case before us 
today does not involve any attempt by the State to regulate 
or prohibit private conduct in the labor-management field. 
It involves a state program for the distribution of benefits 
to certain members of the public. Although the class bene-
fited is primarily made up of employees in the State and the

20 What was said in Super Tire Engineering Co. v. McCorkle, 416 U. 8. 
115, 123-124, about a state benefits plan for strikers that did not impose 
a contributory burden on struck employers applies with special force in 
the present case with its twofold impact:
“Rather, New Jersey has declared positively that able-bodied striking 
workers who are engaged, individually and collectively, in an economic 
dispute with their employer are eligible for economic benefits. This policy 
is fixed and definite. It is not contingent upon executive discretion. 
Employees know that if they go out on strike, public funds are available. 
The petitioners’ claim is that this eligibility affects the collective-bargaining 
relationship, both in the context of a five labor dispute when a collective-
bargaining agreement is in process of formulation, and in the ongoing 
collective relationship, so that the economic balance between labor and 
management, carefully formulated and preserved by Congress in the 
federal labor statutes, is altered by the State’s beneficent policy toward 
strikers. It cannot be doubted that the availability of state welfare 
assistance for striking workers in New Jersey pervades every work stop-
page, affects every existing collective-bargaining agreement, and is a factor 
lurking in the background of every incipient labor contract. The question, 
of course, is whether Congress, explicitly or implicitly, has ruled out such 
assistance in its calculus of laws regulating labor-management disputes.” 
See also Ohio Bureau of Employment Services v. Hodory, 431 U. S. 471, 
492.

21“[T]he conduct being regulated, not the formal description of govern-
ing legal standards, ... is the proper focus of concern” in pre-emption cases. 
Motor Coach Employees v. Lockridge, 403 U. S. 274, 292. Nevertheless, 
in assessing whether there is “conflicting [state and federal] regulation” of 
the conduct, ibid., the scope, purport, and impact of the state program 
may not be ignored.
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class providing the benefits is primarily made up of employers 
in the State, and although some of the members of each class 
are occasionally engaged in labor disputes, the general pur-
port of the program is not to regulate the bargaining rela-
tionships between the two classes but instead to provide an 
efficient means of insuring employment security in the State.22 
It is therefore clear that even though the statutory policy 
underlying Morton and Machinists lends support to peti-
tioners’ claim, the holdings in those cases are not controlling. 
The Court is being asked to extend the doctrine of labor law 
pre-emption into a new area.

II
The differences between state laws regulating private con-

duct and the unemployment-benefits program at issue here 
are important from a pre-emption perspective. For a variety 
of reasons, they suggest an affinity between this case and 
others in which the Court has shown a reluctance to infer 
a pre-emptive congressional intent.

Section 591 (1) is not a “state la[w] regulating the relations 
between employees, their union, and their employer,” as to 
which the reasons underlying the pre-emption doctrine have 
their “greatest force.” Sears, 436 U. S., at 193. Instead, as 
discussed below, the statute is a law of general applicability. 
Although that is not a sufficient reason to exempt it from pre-
emption, Farmer n . Carpenters, 430 U. S. 290, 300, our cases 
have consistently recognized that a congressional intent to 
deprive the States of their power to enforce such general laws 
is more difficult to infer than an intent to pre-empt laws 
directed specifically at concerted activity. See id., at 302; 
Sears, supra, at 194-195; Cox, supra n. 16, at 1356-1357.

22 For these same reasons, § 591 (1) may be distinguished from a hypo-
thetical state law, unattached to any benefits scheme, that imposes a 
fine on struck employers who failed to come to terms with striking 
employees within an allotted time period.
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Because New York’s program, like those in other States, is 
financed in part by taxes assessed against employers, it is not 
strictly speaking a public welfare program.23 It nevertheless 
remains true that the payments to the strikers implement a 
broad state policy that does not primarily concern labor-
management relations, but is implicated whenever members 
of the labor force become unemployed. Unlike most States,24 
New York has concluded that the community interest in the 
security of persons directly affected by a strike outweighs the 
interest in avoiding any impact on a particular labor dispute.

As this Court has held in a related context, such unemploy-
ment benefits are not a form of direct compensation paid to 
strikers by their employer; they are disbursed from public 
funds to effectuate a public purpose. NLRB v. Gullett Gin

23 When confronted with welfare programs, the Courts of Appeals have 
been unwilling to imply a pre-emptive congressional intent. Super Tire En-
gineering Co. v. McCorkle, 550 F. 2d 903 (CA3 1977), cert, denied, 434 U. S. 
827; Francis n . Chamber of Commerce, 529 F. 2d 515 (CA4 1975) (mem.) 
(unreported opinion), rev’d on other grounds sub nom. Batterton v. 
Francis, 432 U. S. 416; see ITT Lamp Division v. Minter, 435 F. 2d 989, 
994 (CAI 1970), cert, denied, 402 U. S. 933. It is interesting to note that 
under the economic-impact test applied by the District Court in this case, 
there is no meaningful way, for pre-emption purposes, to distinguish 
between unemployment and welfare programs. See n. 5, supra.

24 This may be an overstatement. It is true that only Rhode Island 
has a statutory provision like New York’s that allows strikers to receive 
benefits after a waiting period of several weeks. See Grinnell Corp. v. 
Hackett, 475 F. 2d 449, 457-459 (CAI 1973). But most States provide 
benefits to striking employees who have been replaced by nonstriking 
employees, and many States, pursuant to the so-called “American rule,” 
allow strikers to collect benefits so long as their activities have not sub-
stantially curtailed the productive operations of their employer. See 
Hawaiian Telephone Co. n . Hawaii Dept, of Labor & Industrial Rela-
tions, 405 F. Supp. 275, 287-288 (Haw. 1976), cert, denied, 435 U. S. 943. 
For example, in Kimbell, Inc. n . Employment Security Comm’n, 429 
U. S. 804, this Court dismissed for want of a substantial federal ques-
tion an appeal from the Supreme Court of New Mexico which had held 
that a retroactive post-strike award of unemployment benefits to strikers 
under the “American rule” was not pre-empted by federal labor law.
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Co., 340 U. S. 361, 364-365. This conclusion is no less true 
because New York has found it most efficient to base em-
ployer contributions to the insurance program on “experi-
ence ratings.” Id., at 365. Although this method makes the 
struck, rather than all, employers primarily responsible for 
financing striker benefits, the employer-provided moneys are 
nonetheless funneled through a public agency, mingled with 
other—and clearly public—funds, and imbued with a public 
purpose.25 There are obvious reasons, in addition, why the 
pre-emption doctrine should not “hinge on the myriad provi-
sions of state unemployment compensation laws.” Ibid.26

25 Despite the experience-rating system, it is almost inevitable that some 
of the unemployment payments will be charged to the individual accounts 
of nonstruck employers as well as to a general account funded by the 
entire class of employers and by the Federal Government. See n. 4, supra.

26 “But respondent argues that the benefits paid from the Louisiana 
Unemployment Compensation Fund were not collateral but direct benefits. 
With this theory we are unable to agree. Payments of unemployment 
compensation were not made to the employees by respondent but by the 
state out of state funds derived from taxation. True, these taxes were 
paid by employers, and thus to some extent respondent helped to create 
the fund. However, the payments to the employees were not made to 
discharge any liability or obligation of respondent, but to carry out a 
policy of social betterment for the benefit of the entire state. See Dart’s 
La. Gen. Stat., 1939, §4434.1; In re Cassaretakis, 289 N. Y. 119, 126, 44 
N. E. 2d 391, 394-395, aff’d sub nom. Standard Dredging Co. v. Murphy, 
319 U. S. 306; Unemployment Compensation Commission v. Collins, 182 
Va. 426, 438, 29 S. E. 2d 388, 393. We think these facts plainly show the 
benefits to be collateral. It is thus apparent from what we have already 
said that failure to take them into account in ordering back pay does not 
make the employees more than ‘whole’ as that phrase has been understood 
and applied.

“Finally, respondent urges that the Board’s order imposes upon it a 
penalty which is beyond the remedial powers of the Board because, to the 
extent that unemployment compensation benefits were paid to its dis-
charged employees, operation of the experience-rating record formula under 
the Louisiana Act, Dart’s La. Gen. Stat., 1939 (Cum. Supp. 1949) 
§§ 4434.1 et seq., will prevent respondent from qualifying for a lower tax 
rate. We doubt that the validity of a back-pay order ought to hinge on
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New York’s program differs from state statutes expressly 
regulating labor-management relations for another reason. 
The program is structured to comply with a federal statute, 
and as a consequence is financed, in part, with federal funds. 
The federal subsidy mitigates the impact on the employer of 
any distribution of benefits. See n. 4, supra. More impor-
tantly, as the Court has pointed out in the past, the federal 
statute authorizing the subsidy provides additional evidence 
of Congress’ reluctance to limit the States’ authority in this 
area.

Title IX of the Social Security Act of 1935 established the 
participatory federal unemployment compensation scheme. 
The statute authorizes the provision of federal funds to States 
having programs approved by the Secretary of Labor.27 In 
Ohio Bureau of Employment Services v. Hodory, 431 U. S. 
471, an employee who was involuntarily deprived of his job 
because of a strike claimed a federal right under Title IX to 
collect benefits from the Ohio Bureau. Specifically, he con-
tended that Ohio’s statutory disqualification of claims based 
on certain labor disputes was inconsistent with a federal re-

the myriad provisions of state unemployment compensation laws. Cf. 
Labor Board v. Hearst Publications, 322 U. S. Ill, 122-124. However, 
even if the Louisiana law has the consequence stated by respondent, which 
we assume arguendo, this consequence does not take the order without the 
discretion of the Board to enter. We deem the described injury to be 
merely an incidental effect of an order which in other respects effectuates 
the policies of the federal Act. It should be emphasized that any failure 
of respondent to qualify for a lower tax rate would not be primarily the 
result of federal but of state law, designed to effectuate a public policy 
with which it is not the Board’s function to concern itself.” NLRB 
v. Gullett Gin Co., 340 U. S., at 364-365 (footnotes omitted). See also 
Carmichael v. Southern Coal Co., 301 U. S. 495, 508.

27 In broad outline, the federal scheme imposes a tax on employers which 
the States may mitigate (as all have done) by establishing their own 
unemployment programs. 26 U. S. C. §3301. State programs qualified 
by the Secretary of Labor are then eligible for federal funds. 42 U. S. C. 
§§ 501-503.
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quirement that all persons involuntarily unemployed must be 
eligible for benefits.

Our review of both the statute and its legislative history 
convinced us that Congress had not intended to prescribe the 
nationwide rule that Hodory urged us to adopt. The volu-
minous history of the Social Security Act made it abundantly 
clear that Congress intended the several States to have broad 
freedom in setting up the types of unemployment compensa-
tion that they wish.28 We further noted that when Congress 

28 “Appellee cites only a single page of the voluminous legislative history 
of the Social Security Act in support of his assertion that the Act forbids 
disqualification of persons laid off due to a labor dispute at a related plant. 
That page contains the sentence: ‘To serve its purposes, unemployment 
compensation must be paid only to workers involuntarily unemployed? 
Report of the Committee on Economic Security, as reprinted in Hearings 
on S. 1130 before the Senate Committee on Finance, 74th Cong., 1st Sess., 
1311, 1328 (1935).

“The cited Report was one to the President of the United States and 
became the cornerstone of the Social Security Act. On its face, the quoted 
sentence may be said to give some support to appellee’s claim that 
‘involuntariness’ was intended to be the key to eligibility. A reading of 
the entire Report and consideration of the sentence in context, however, 
show that Congress did not intend to require that the States give coverage 
to every person involuntarily unemployed.

“The Report recognized that federal definition of the scope of coverage 
would probably prove easier to administer than individualized state plans, 
id., at 1323, but it nonetheless recommended the form of unemployment 
compensation scheme that exists today, namely, federal involvement 
primarily through tax incentives to encourage state-run programs. The 
Report’s section entitled ‘Outline of Federal Act’ concludes with the 
statement:

“ ‘The plan for unemployment compensation that we suggest contem-
plates that the States shall have broad freedom to set up the type of 
unemployment compensation they wish. We believe that all matters in 
which uniformity is not absolutely essential should be left to the States. 
The Federal Government, however, should assist the States in setting up 
their administrations and in the solution of the problems they will 
encounter.’ Id., at 1326.” 431 U. S., at 482-483.

In addition to undercutting petitioners’ general argument that federal 
law restricts New York’s freedom to provide unemployment benefits to 
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wished to impose or forbid a condition for compensation, it 
did so explicitly; the absence of such an explicit condition 
was therefore accepted as a strong indication that Congress 
did not intend to restrict the States’ freedom to legislate in 
this area.29

The analysis in Hodory confirmed this Court’s earlier inter-
pretation of Title IX of the Social Security Act in Steward 
Machine Co. v. Davis, 301 U. S. 548,30 and was itself con-

strikers, this legislative history also belies their more specific claim that 
involuntary unemployment must be “the key to eligibility” under Title 
IX-qualified programs.

29 “Indeed, study of the various provisions cited shows that when 
Congress wished to impose or forbid a condition for compensation, it was 
able to do so in explicit terms.16 There are numerous examples, in addi-
tion to the one set forth in n. 16, less related to labor disputes but showing 
congressional ability to deal with specific aspects of state plans.17 The 
fact that Congress has chosen not to legislate on the subject of labor 
dispute disqualifications confirms our belief that neither the Social Security 
Act nor the Federal Unemployment Tax Act was intended to restrict the 
States’ freedom to legislate in this area.

“16See, for example, 26 U. S. C. §3304 (a)(5), which from the start 
has provided:

“'(5) compensation shall not be denied in such State to any otherwise 
eligible individual for refusing to accept new work under any of the 
following conditions:

“'(A) if the position offered is vacant due directly to a strike, lockout, 
or other labor dispute;

“'(B) if the wages, hours, or other conditions of the work offered are 
substantially less favorable to the individual than those prevailing for 
similar work in the locality;

“'(C) if as a condition of being employed the individual would be 
required to join a company union or to resign from or refrain from joining 
any bona fide labor organization.’

“17 See Employment Security Amendments of 1970, 84 Stat. 695; 
Emergency Unemployment Compensation Act of 1971, 85 Stat. 811; 
Emergency Unemployment Compensation Act of 1974, 88 Stat. 1869; 
Unemployment Compensation Amendments of 1976, 90 Stat. 2667.” Id., 
at 488-489, and nn. 16, 17.

30 “A wide range of judgment is given to the several states as to the 
particular type of statute to be spread upon their books. For anything 
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firmed by the Court’s subsequent interpretation of Title IV 
of the Act in Batterton v. Francis, 432 U. S. 416.31 These 
cases demonstrate that Congress has been sensitive to the 
importance of the States’ interest in fashioning their own 
unemployment compensation programs and especially their 
own eligibility criteria.32 It is therefore appropriate to treat 

to the contrary in the provisions of this act they may use the pooled 
unemployment form, which is in effect with variations in Alabama, 
California, Michigan, New York, and elsewhere. They may establish a 
system of merit ratings applicable at once or to go into effect later on the 
basis of subsequent experience. . . . They may provide for employee 
contributions as in Alabama and California, or put the entire burden upon 
the employer as in New York. They may choose a system of unemploy-
ment reserve accounts by which an employer is permitted after his reserve 
has accumulated to contribute at a reduced rate or even not at all. This 
is the system which had its origin in Wisconsin. What they may not do, 
if they would earn the credit, is to depart from those standards which in 
the judgment of Congress are to be ranked as fundamental.” 301 U. S., 
at 593-594.

31 In Batterton, the Court was faced with the question of whether the 
eligibility criteria for certain unemployment benefits under Title IV of the Act 
(AFDC-UF) were to be set nationally by the Secretary of Health, Education, 
and Welfare or locally by each State. The Court found the presumption in 
favor of “cooperative federalism” and the free play of “legitimate local 
policies in determining eligibility” strong enough to overcome considerable 
“varian [t]” legislative history concerning a recent amendment to the 
statute. Thus, despite references in the congressional Reports accompany-
ing the amendment to “a uniform” and “a Federal definition of unemploy-
ment,” the Court concluded that Congress had not intended to replace the 
various state definitions of unemployment with a federal one, and it 
specifically left the States free to provide benefits to strikers. This result 
is the more persuasive in the present context because the Batterton Court, 
citing Hodory, commented that the federal restraints imposed on state 
unemployment programs by Title IX are “not so great”—and thus not as 
likely pre-emptive—as those imposed by Title IV. 432 U. S., at 419.

32 The force of the legislative history discussed in Hodory, Steward, and 
Batterton, comes close to removing this case from the pre-emption setting 
altogether. In light of those decisions, the case may be viewed as present-
ing a potential conflict between two federal statutes—Title IX of the 
Social Security Act and the NLRA—rather than between federal and 



540 OCTOBER TERM, 1978

Opinion of Ste ven s , J. 440U.S.

New York’s statute with the same deference that we have 
afforded analogous state laws of general applicability that 
protect interests “deeply rooted in local feeling and respon-
sibility.” With respect to such laws, we have stated “that, in 
the absence of compelling congressional direction, we could 
not infer that Congress had deprived the States of the power 
to act.” San Diego Building Trades Council v. Garmon, 359 
U. S. 236, 244.33

Ill
Pre-emption of state law is sometimes required by the 

terms of a federal statute. See, e. g., Ray v. Atlantic Rich-
field Co., 435 U. S. 151, 173-179. This, of course, is not such 
a case. Even when there is no express pre-emption, any 
proper application of the doctrine must give effect to the 
intent of Congress. Malone v. White Motor Corp., 435 U. S. 
497, 504. In this case there is no evidence that the Congress 
that enacted the National Labor Relations Act in 1935 
intended to deny the States the power to provide unemploy-
ment benefits for strikers.34 Cf. Hodory, 431 U. S., at 482. 
Far from the compelling congressional direction on which pre-
emption in this case would have to be predicated, the silence 
of Congress in 1935 actually supports the contrary inference 
that Congress intended to allow the States to make this policy 
determination for themselves.

New York was one of five States that had an unemploy-
ment insurance law before Congress passed the Social Security

state regulatory statutes. But however the conflict is viewed, its ultimate 
resolution depends on an analysis of congressional intent.

33 See also Construction Workers n . Laburnum Construction Corp., 347 
U. S. 656 (threats of violence); Youngdahl v. Rainfair, Inc., 355 U. S. 
131 (violence); Automobile Workers n . Russell, 356 U. S. 634 (violence); 
Linn n . Plant Guard Workers, 383 U. S. 53 (libel); Farmer n . Carpenters, 
430 U. S. 290 (intentional infliction of mental distress).

34 See Grinnell Corp., 475 F. 2d, at 454-457; Hawaiian Telephone Co., 
405 F. Supp., at 285-286; Dow Chemical Co. v. Taylor, bl F. R. D. 105, 
108 (ED Mich. 1972).
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and the Wagner .Acts in the summer of 1935.35 Although the 
New York law did not then assess taxes against employers on 
the basis of their individual experience, it did authorize the 
payment of benefits to strikers out of a general fund financed 
by assessments against all employers in the State. The junior 
Senator from New York, Robert Wagner, was a principal 
sponsor of both the National Labor Relations Act and the 
Social Security Act;36 the two statutes were considered in 
Congress simultaneously and enacted into law within five 
weeks of one another; and the Senate Report on the Social 
Security bill, in the midst of discussing the States’ freedom of 
choice with regard to their unemployment compensation laws, 
expressly referred to the New York statute as a qualifying 
example.37 Even though that reference did not mention the 
subject of benefits for strikers, it is difficult to believe that 

35 See generally Steward, 301 U. S., at 593-594.
36 Wagner was also a prominent advocate of local freedom of choice with 

respect to unemployment benefits programs. In introducing the bill that 
became the Social Security Act to the Senate Committee on Finance, he 
stated:

“With growing recognition of the need for unemployment insurance, 
there has come considerable sentiment for the enactment of a single and 
uniform national system. Its proponents advance the argument, among 
others, that only in this way can a worker who migrates from New York 
to New Mexico be kept under the same law at all times. This, of course, 
is true. But there are an infinitely greater number of workers, and 
industries, that remain permanently within the boundaries of these two 
States, respectively, and that are permanently subjected to entirely dif-
ferent industrial conditions. European experience with unemployment 
insurance has demonstrated that every major attempt, except in Russia, 
has been successful and has been continued. But it has also shown that 
widely varying systems have been applied to divergent economic settings. 
Our own extent of territory is so great, and our enterprises so dissimilar 
in far-flung sections, that we should, at least for a time, experiment in 48 
separate laboratories.” Hearings on S. 1130 before the Senate Committee 
on Finance, 74th Cong., 1st Sess., 3 (1935).

37 See S. Rep. No. 628, 74th Cong., 1st Sess., 13 (1935).
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Senator Wagner38 and his colleagues were unaware of such 
a controversial provision, particularly at a time when both 
unemployment and labor unrest were matters of vital national 
concern.

Difficulty becomes virtual impossibility when it is con-
sidered that the issue of public benefits for strikers became a 
matter of express congressional concern in 1935 during the 
hearings and debates on the Social Security Act.39 As already 
noted, the scheme of the Social Security Act has always 
allowed the States great latitude in fashioning their own pro-
grams. From the beginning, however, the Act has contained 
a few specific requirements for federal approval. One of 
these provides that a State may not deny compensation to 
an otherwise qualified applicant because he had refused to 
accept work as a strikebreaker, or had refused to resign from 
a union as a condition of employment.40 By contrast, Con-
gress rejected the suggestions of certain advisory members of 
the Roosevelt administration as well as some representatives 
of citizens and business groups that the States be prohibited

38 Senator Wagner, in particular, had long taken an active interest and 
role in the design of social welfare and labor legislation in his home State 
of New York. Before leaving that State’s legislature for the national one, 
for example, he had been the moving force behind such landmark statutes 
as New York’s workmen’s compensation law. See Webster’s American 
Biographies 1081 (C. Van Doren & R. McHenry eds. 1974).

39 This controversy, in fact, had troubled the National Government for 
at least two years preceding the passage of the Social Security and 
Wagner Acts. In July 1933, the Federal Emergency Relief Administra.- 
tion ruled that unemployed strikers would be eligible for relief benefits, 
a policy that was carried out amid considerable outcry from the press and 
the business community during the textile strike of September 1934. 
I. Bernstein, Turbulent Years: A History of the American Worker, 1933- 
1941, p. 307 (1970). During the same weeks as the newspapers carried 
stories about the strike, in fact, Senator Wagner was revising previously 
offered labor-relations proposals into a new bill that became the NLRA. 
Id., at 323.

40 This provision, 26 U. S. C. §3304 (a)(5), is quoted in n. 29, supra.



NEW YORK TEL. CO. v. NEW YORK LABOR DEPT. 543

519 Opinion of Ste ven s , J.

from providing benefits to strikers.41 The drafters of the Act 
apparently concluded that such proposals should be addressed 
to the individual state legislatures “without dictation from 
Washington.”42

41 During the hearings on the Social Security Act, written submissions 
offered by both Edwin Witte, Director of the President’s Committee on 
Economic Security, on behalf of that Committee’s Advisory Council, and 
Abraham Epstein, representing the American Association for Social Security, 
a citizen’s group devoted to promoting social security legislation, recom-
mended withholding benefits from strikers during a strike. Hearings on 
S. 1130, supra n. 36, at 228, 472. An even stronger suggestion, which 
would have disqualified strikers even after the strike was over, was made 
by a spokesman for the National Association of Manufacturers.

It is also probative that just two weeks after the Social Security Act 
became law Congress, in its capacity as the legislature for the District of 
Columbia, passed an unemployment program for that locality which 
expressly precluded strikers from receiving benefits so long as a labor 
dispute was in “active progress.” Act of Aug. 28, 1935, ch. 794, § 10 (a), 
49 Stat. 950. That it included the restriction in the local Social Security 
Act, but not in the national one, suggests the strength of its commitment 
to free local choice. That it did so is also important evidence that it 
neither assumed nor intended that its passage of the NLRA seven weeks 
earlier would pre-empt the payment of benefits to strikers in any case.

Of these four antistriker proposals considered by Congress during 1935, 
it is interesting to note that three allowed former strikers to receive bene-
fits once the strike was ended. In light of these provisions, it seems clear 
that Congress perceived the opposition to such benefits not simply as a 
reflection of the view that voluntary unemployment should never be 
compensated but also as a concern with the nonneutral impact of such 
benefits on labor disputes. Its refusal explicitly to go along with that 
opposition on the national level with respect to the Social Security Act 
is thus all the more relevant to its intent in passing the NLRA several 
weeks earlier.

42 “Except for a few standards which are necessary to render certain that 
the State unemployment compensation laws are genuine unemployment 
compensation acts and not merely relief measures, the States are left free 
to set up any unemployment compensation system they wish, without dic-
tation from Washington. The States may or may not add employee con-
tributions to those required from the employers. Of the 5 States which 
have thus far enacted unemployment compensation laws, 2 require 
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Undeniably, Congress was aware of the possible impact of 
unemployment compensation on the bargaining process. The 
omission of any direction concerning payment to strikers in 
either the National Labor Relations Act or the Social Security 
Act implies that Congress intended that the States be free 
to authorize, or to prohibit, such payments.43

Subsequent events confirm our conclusion that the con-
gressional silence in 1935 was not evidence of an intent to 
pre-empt the States’ power to make this policy choice. On 
several occasions since the 1930’s Congress has expressly 
addressed the question of paying benefits to strikers, and 
especially the effect of such payments on federal labor pol-
icy.44 On none of these occasions has it suggested that such

employee contributions, and 3 do not. Likewise, the States may deter-
mine their own compensation rates, waiting periods, and maximum dura-
tion of benefits. Such latitude is very essential because the rate of unem-
ployment varies greatly in different States, being twice as great in some 
States as in others.” S. Rep. No. 628, supra n. 37, at 13.

43 The contemporaneous interpretation of Title IX by the Social Secu-
rity Board, the administrative agency originally charged by Title IX of 
the Act with qualifying state statutes for federal funds, bears out this 
conclusion. Within a short time after the Act was passed, the Board 
approved the New York statute which provided benefits to strikers. The 
Labor Department has periodically followed suit since it took over author-
ity in the area. 566 F. 2d 388, 393-394.

^Congress twice has considered and rejected amendments to existing 
laws that would, have excluded strikers from receiving unemployment ben-
efits. The House version of the Labor Management Relations Act of 
1947 included a provision denying § 7 rights under the NLRA to any 
striking employee who accepted unemployment benefits from the State. 
H. R. 3020, § 2 (3), 80th Cong., 1st Sess. (1947). This provision, which re-
sponded to public criticism of Pennsylvania’s payment of benefits to striking 
miners in 1946, was rejected by the Senate and deleted by the Conference 
Committee. H. R. Conf. Rep. No. 510, 80th Cong., 1st Sess., 32-33 
(1947). Although the deletion was not explained, the House Minority 
Report suggests a reason: “Under the Social Security Act, however, the 
determination [of eligibility] was advisedly left to the States.” H. R. Rep. 
No. 245, 80th Cong., 1st Sess., 68 (1947).

In 1969, the Nixon Administration proposed an amendment to the
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payments were already prohibited by an implicit federal rule 
of law. Nor, on any of these occasions has it been willing 
to supply the prohibition. The fact that the problem has 
been discussed so often supports the inference that Congress 
was well aware of the issue when the Wagner Act was passed 
in 1935, and that it chose, as it has done since, to leave this 
aspect of unemployment compensation eligibility to the 
States.

In all events, a State’s power to fashion its own policy 
concerning the payment of unemployment compensation is 
not to be denied on the basis of speculation about the unex-
pressed intent of Congress. New York has not sought to 
regulate private conduct that is subject to the regulatory 
jurisdiction of the National Labor Relations Board. Nor, 
indeed, has it sought to regulate any private conduct of the 
parties to a labor dispute. Instead, it has sought to adminis-
ter its unemployment compensation program in a manner

Social Security Act that would have excluded strikers from unemployment 
compensation eligibility. Speaking in opposition to the proposal, Con-
gressman Mills made the following comment:

“We have tried to keep from prohibiting the States from doing the 
things the States believe are in the best interest of their people. There 
are a lot of decisions in this whole program which are left to the States.

“For example, there are two States, I recall, which will pay unemploy-
ment benefits when employees are on strike, but only two out of 50 
make that decision. That is their privilege to do so. . . . I would not 
vote for it ... , but if the State wants to do it we believe they ought 
to be given latitude to enable them to write the program they want.” 
115 Cong. Rec. 34106 (1969).
Congress rejected the proposal.

On two other occasions, Congress has confronted the problem of pro-
viding purely federal unemployment and welfare benefits to persons in-
volved in labor disputes. In both instances, it has drawn the eligibility 
criteria broadly enough to encompass strikers. 45 U. S. C. § 3.54 (a-2) 
(iii) (Railroad Unemployment Insurance Act); 7 U. S. C. § 2014 (c) 
(Food Stamp Act). It thereby rejected the argument that such elibility 
forces the Federal Government “to take sides in labor disputes.” H. R. 
Rep. No. 91-1402, p. 11 (1970).
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that it believes best effectuates the purposes of that scheme. 
In an area in which Congress has decided to tolerate a sub-
stantial measure of diversity, the fact that the implementa-
tion of this general state policy affects the relative strength 
of the antagonists in a bargaining dispute is not a sufficient 
reason for concluding that Congress intended to pre-empt 
that exercise of state power.

The judgment of the Court of Appeals is
Affirmed.

Mr . Justi ce  Brennan , concurring in the result.
I agree that the New York statute challenged in this case 

does not regulate or prohibit private conduct that is either 
arguably protected by § 7 or arguably prohibited by § 8 of the 
NLRA. Any claim that the New York law is pre-empted 
must therefore be based on the principles applied in Teamsters 
v. Morton, 377 U. S. 252 (1964), and Machinists v. Wisconsin 
Employment Relations Comm’n, 427 U. S. 132 (1976). Al-
though I agree that the “statutory policy” articulated in those 
cases has some limits, I am not completely at ease with the 
distinctions employed by my Brother Steve ns  in this case to 
define those limits.*  However, since I agree with my Brother

*My Brother Steve ns  correctly observes that our past pre-emption cases 
have dealt with statutes that regulate private conduct, rather than confer 
public benefits, but does not make clear why these different objectives justify 
different levels of scrutiny. Furthermore, although the distinction between 
laws of general applicability and laws directed particularly at labor-
management relations perhaps has more significance in the application of 
the principles of Machinists than in the application of pre-emption princi-
ples where Congress has arguably protected or prohibited conduct, see Cox, 
Labor Law Preemption Revisited, 85 Harv. L. Rev. 1337, 1355-1356 
(1972), I am not at all sure that the New York statute is a law of general 
applicability. See id., at 1356; Powe l l , J., dissenting, post, at 557, and n. 10. 
I find more substance in my Brother Ste ve ns ’ conclusion that the legisla-
tive history of the Social Security Act supports the argument that New 
York’s law should be accorded a deference not unlike that accorded state 
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Blackmu n ’s conclusion that the legislative histories of the 
NLRA and the Social Security Act reviewed in my Brother 
Stevens ’ opinion provide sufficient evidence of congressional 
intent to decide this case without relying on those distinctions, 
I see no reason at this time either to embrace the distinctions 
or to deny that they may have relevance to pre-emption 
analysis in other cases.

Mr . Justice  Blackmu n , with whom Mr . Justice  Mar -
shall  joins, concurring in the judgment.

I concur in the result. I agree with that portion of Part III 
of the plurality’s opinion where the conclusion is reached that 
Congress has made its decision to permit a State to pay unem-
ployment benefits to strikers. (Whether Congress has made 
that decision wisely is not for this Court to say.) Because I 
am not at all certain that the plurality’s opinion is fully con-
sistent with the principles recently enunciated in Machinists v. 
Wisconsin Emp. Rei. Comm’n, 427 U. S. 132 (1976), I refrain 
from joining the opinion’s pre-emption analysis.

The plurality recognizes, ante, at 531, that the economic 
weapons employed in this case are similar to those under con-
sideration in Machinists; there, too, the Court concluded that 
Congress intended to leave the employment of such weapons 
to the free play of economic forces, and not subject to regula-
tion by either the State or the NLRB. And the opinion also 
recognizes, ante, at 531-532, as the District Court and the 
Court of Appeals both found, that New York’s statutory policy 
of paying unemployment benefits to strikers does indeed alter 
the economic balance between labor and management. See 
Super Tire Engineering Co. v. McCorkle, 416 U. S. 115, 123- 
124 (1974).

But the plurality now appears to hold, ante, at 532-533, that

laws touching interests deeply rooted in local feeling and responsibility. 
Indeed, he may be correct in suggesting that this case is more a case of 
conflicting federal statutes than a pre-emption case, ante, at 539-540, n. 32.
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the analysis developed in Machinists and in its predecessor 
case, Teamsters v. Morton, 377 U. S. 252 (1964), is inappli-
cable in the evaluation of the New York statute at issue here. 
The plurality seems to say that since the state statute does not 
purport to regulate private conduct in labor-management rela-
tions, but rather is intended to serve the State’s general pur-
pose of providing benefits to certain members of the public 
in order to insure employment security, the Machinists- 
M orton analysis is not controlling. Relying on decisions of 
this Court indicating that Congress has been sensitive to the 
need to allow the States leeway in fashioning unemployment 
programs (see Batterton v. Francis, 432 U. S. 416 (1977); 
Ohio Bureau of Employment Services v. Hodory, 431 U. S. 
471 (1977); Steward Machine Co. v. Davis, 301 U. S. 548 
(1937)), the opinion then finds it appropriate to treat the New 
York statute with the deference afforded general state laws 
that protect state interests “deeply rooted in local feeling and 
responsibility.” San Diego Bldg. Trades Council v. Garmon, 
359 U. S. 236, 244 (1959). Accordingly, the opinion con-
cludes that “ ‘in the absence of compelling congressional direc-
tion, we could not infer that Congress had deprived the States 
of the power’ ” to establish unemployment compensation pro-
grams like that of New York, ante, at 540, quoting Garmon, 
359 U. S„ at 244.

This requirement that petitioners must demonstrate “com-
pelling congressional direction” in order to establish pre-
emption is not, I believe, consistent with the pre-emption 
principles laid down in Machinists. In that case, to repeat, 
the Court recognized that Congress had committed the use of 
economic self-help weapons to the free play of economic 
forces, and held that Wisconsin’s attempt to regulate what the 
federal law had failed to curb denied one party a weapon 
Congress meant that party to have available to it. 427 U. S., 
at 150. I believe, however, that Machinists indicates that the 
States are not free, entirely and always, directly to enhance
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the self-help capability of one of the parties to such a dispute 
so as to result in a significant shift in the balance of bargain-
ing power struck by Congress. Where the exercise of state 
authority to curtail, prohibit, or enhance self-help “ ‘would 
frustrate effective implementation of the Act’s processes,’ ” 
id., at 148, quoting Railroad Trainmen v. Jacksonville Ter-
minal Co., 394 U. S. 369, 380 (1969), I believe Machinists 
compels the conclusion that Congress intended to pre-empt 
such state activity, unless there is evidence of congressional 
intent to tolerate it.

The difference between Machinists and this case, it seems 
to me, is in the initial premise. In the present case, the plu-
rality appears to be saying that there is no pre-emption unless 
“compelling congressional direction” indicates otherwise. The 
premise is therefore one of assumed priority on the state side. 
In Machinists, on the other hand, the Court said, I thought, 
that there is pre-emption unless there is evidence of congres-
sional intent to tolerate the state practice. That premise, 
therefore, is one of assumed priority on the federal side. The 
distinction is not semantic.

Despite the distinction, however, either approach leads to 
the same result in the present case. The evidence recited in 
Part III of the plurality’s opinion establishes that Congress 
has decided to tolerate any interference caused by an unem-
ployment compensation statute such as New York’s. But this 
fortuity should not obscure a difference in reasoning that could 
prove important in some other pre-emption case. Where 
evidence of congressional intent to tolerate a State’s signifi-
cant alteration of the balance of economic power is lacking, 
Machinists might still require a holding of pre-emption not-
withstanding the lack of compelling congressional direction 
that the state statute be pre-empted.

I believe this conclusion to be applicable to a case where a 
State alters the balance struck by Congress by conferring a 
benefit on a broadly defined class of citizens rather than by 
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regulating more explicitly the conduct of parties to a labor- 
management dispute. The crucial inquiry is whether the 
exercise of state authority “frustrate [s] effective implemen-
tation of the Act’s processes,” not whether the State’s purpose 
was to confer a benefit on a class of citizens. I therefore see 
no basis for determining the question “whether Congress, ex-
plicitly or implicitly, has ruled out such assistance in its cal-
culus of laws regulating labor-management disputes,” Super 
Tire, 416 U. S., at 124, other than in the very manner set out 
in Machinists in the evaluation of the more direct regulation 
of labor-management relations at issue in that case.

Nor do I agree that we should depart from the principles 
of Machinists on the ground that “our cases have consistently 
recognized that a congressional intent to deprive the States of 
their power to enforce such general laws is more difficult to 
infer than an intent to pre-empt laws directed specifically at 
concerted activity.” Ante, at 533. The Court recognized in 
Garmon, 359 TJ. S., at 244, that it has not “mattered whether 
the States have acted through laws of broad general applica-
tion rather than laws specifically directed towards the govern-
ance of industrial relations.” See Sears, Roebuck & Co. v. 
Carpenters, 436 U. S. 180,193-195, and n. 24 (1978); Farmery. 
Carpenters, 430 U. S. 290, 296-301 (1977). It is true, of 
course, that the Court has also recognized an exception to the 
Garmon principle and “allowed a State to enforce certain laws 
of general applicability even though aspects of the challenged 
conduct were arguably prohibited” where, for example, “the 
Court has upheld state-court jurisdiction over conduct that 
touches ‘interests so deeply rooted in local feeling and respon-
sibility that, in the absence of compelling congressional direc-
tion, we could not infer that Congress had deprived the States 
of the power to act.’ ” Sears, 436 U. S., at 194-195, quoting 
Garmon, 359 U. S., at 244. But as the cases make clear, the 
Court has not extended this exception beyond a limited num-
ber of state interests that are at the core of the States’ duties
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and traditional concerns. See, e. g., Youngdahl v. Rainfair, 
Inc., 355 U. S. 131 (1957) (violence); Linn v. Plant Guard 
Workers, 383 U. S. 53 (1966) (libel); Farmer v. Carpenters, 
supra (intentional infliction of mental distress). I do not 
think the New York statute here at issue fits within the pre-
emption exception carved out by those cases, and I therefore 
would not apply the requirement, found in those cases, that 
“compelling congressional direction” be established before pre-
emption can be found.

In summary, in the adjudication of this case, I would not 
depart from the path marked out by the Court’s decision in 
Machinists. Because, however, I believe the evidence justi-
fies the conclusion that Congress has decided to permit New 
York’s unemployment compensation law, notwithstanding its 
impact on the balance of bargaining power, I concur in the 
Court’s judgment.

Mr . Justic e Powel l , with whom The  Chief  Justic e  and 
Mr . Justic e  Stewart  join, dissenting.

The Court’s decision substantially alters, in the State of 
New York, the balance of advantage between management 
and labor prescribed by the National Labor Relations Act 
(NLRA). It sustains a New York law that requires the em-
ployer, after a specified time, to pay striking employees as 
much as 50% of their normal wages. In so holding, the 
Court substantially rewrites the principles of pre-emption that 
have been developed to protect the free collective bargaining 
which is the essence of federal labor law.

I
The Policy of Free Collective Bargaining

Free collective bargaining is the cornerstone of the structure 
of labor-management relations carefully designed by Congress 
when it enacted the NLRA. Of the numerous actions that 
labor or management may take during collective bargaining 
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to bring economic pressure to bear in support of their respec-
tive demands, the NLRA protects or prohibits only some. 
The availability and usefulness of many others depend en-
tirely upon the relative economic strength of the parties.1

What Congress left unregulated is as important as the 
regulations that it imposed. It sought to leave labor and 
management essentially free to bargain for an agreement to 
govern their relationship.2 Congress also intended, by its 
limited regulation, to establish a fair balance of bargaining 
power. That balance, once established, obviates the need for 
substantive regulation of the fairness of collective-bargaining 
agreements: whatever agreement emerges from bargaining 
between fairly matched parties is acceptable.3 Thus, the 
NLRA’s regulations not only are limited in scope but also 
must be viewed as carefully chosen to create the congres-
sionally desired balance in the bargaining relationship. As 
the Court observed in Motor Coach Employees v. Lockridge, 
403 U. S. 274, 286 (1971), the primary impetus for enactment 
of “a comprehensive national labor law” was the need to 
stabilize labor relations by “equitably and delicately structur-
ing the balance of power among competing forces so as to 
further the common good.”4

1 See Machinists v. Wisconsin Employment Relations Comm’n, 427 U. S. 
132, 134-135, 140-148 (1976).

2 The tension between the value of freedom of contract and the legal 
ordering of the collective-bargaining relationship is discussed in H. Welling-
ton, Labor and the Legal Process, ch. 2 (1968).

3 See NLRA §8 (d), 29 U. S. C. § 158 (d); Porter Co. v. NLRB, 397 
U. S. 99, 102-104 (1970); Teamsters n . Oliver, 358 U. S. 283, 295-296 
(1959); NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 1, 45 (1937).

4 “An appreciation of the true character of the national labor policy- 
expressed in the [NLRA] indicates that in providing a legal framework 
for union organization, collective bargaining, and the conduct of labor 
disputes, Congress struck a balance of protection, prohibition, and laissez 
faire in respect to union organization, collective bargaining, and labor dis-
putes that would be upset if a state could also enforce statutes or rules of 
decision resting upon its views concerning accommodation of the same
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Because the NLRA’s limits represent a clear congressional 
choice with respect to the freedom and fairness of the bargain-
ing process, the Court has been alert to prevent interference 
with collective bargaining that is unwarranted by the NLRA. 
For example, in NLRB v. Insurance Agents, 361 U. S. 477 
(1960), the Court rejected the conclusion of the National 
Labor Relations Board (Board) that certain on-the-job con-
duct undertaken by employees to support their bargaining 
demands was inconsistent with the union’s duty to bargain in 
good faith. The Court, noting that the NLRA did not pro-
hibit such actions, id., at 498, concluded that allowing the 
Board to regulate the availability of such economic weapons 
would intrude on the area deliberately left unregulated by 
Congress.6

The Court employed the same analysis in reversing the 
Board’s determination that the NLRA was violated by a lock-
out conducted to bring economic pressure to bear in support 
of the employer’s bargaining position. American Ship Build-
ing Co. v. NLRB, 380 U. S. 300, 308 (1965). It rejected the 
Board’s suggestion that, in enforcing the employer’s duty to 
bargain in good faith, the Board could deny to the employer 
the use of certain economic weapons not otherwise proscribed 
by §8.

“While a primary purpose of the National Labor Rela-
tions Act was to redress the perceived imbalance of 
economic power between labor and management, it sought

interests.” Cox, Labor Law Preemption Revisited, 85 Harv. L. Rev. 1337, 
1352 (1972).

5 The Court stated:
“[I]f the Board could regulate the choice of economic weapons that may 
be used as part of collective bargaining, it would be in a position to exer-
cise considerable influence upon the substantive terms on which the parties 
contract. . . . Our labor policy is not presently erected on a foundation 
of government control of the results of negotiations. ... Nor does it con-
tain a charter for the [Board] to act at large in equalizing disparities of 
bargaining power between employer and union.” 361 U. S., at 490. 
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to accomplish that result by conferring certain affirmative 
rights on employees and by placing certain enumerated 
restrictions on the activities of employers. . . . Having 
protected employee organization in countervailance to 
the employers’ bargaining power, and having established 
a system of collective bargaining whereby the newly 
coequal adversaries might resolve their disputes, the Act 
also contemplated resort to economic weapons should 
more peaceful measures not avail. [The NLRA does] 
not give the Board a general authority to assess the rela-
tive economic power of the adversaries in the bargaining 
process and to deny weapons to one party or the other 
because of its assessment of that party’s bargaining power.” 
380 U. S., at 310-317.

The States have no more authority than the Board to upset 
the balance that Congress has struck between labor and 
management in the collective-bargaining relationship. “For 
a state to impinge on the area of labor combat designed to be 
free is quite as much an obstruction of federal policy as if the 
state were to declare picketing free for purposes or by methods 
which the federal Act prohibits.” Garner v. Teamsters, 346 
U. S. 485, 500 (1953). In Teamsters v. Morton, 377 U. S. 
252, 259-260 (1964), the Court held that a state law allowing 
damages for peaceful secondary picketing was pre-empted 
because “the inevitable result [of its application] would be 
to frustrate the congressional determination to leave this 
weapon of self-help available, and to upset the balance of 
power between labor and management expressed in our national 
labor policy.” Id., at 259-260. The Court followed the same 
approach in Machinists v. Wisconsin Employment Relations 
Comm’n, 427 U. S. 132 (1976), where it held pre-empted 
a state law under which the union had been enjoined from a 
concerted refusal to work overtime. Its prior decisions, the 
Court concluded, indicated that such activities, “whether of 
employer or employees, were not to be regulable by States any
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more than by the NLRB, for neither States nor the Board is 
‘afforded flexibility in picking and choosing which economic 
devices of labor and management shall be branded as unlaw-
ful.’ ” Id., at 149, quoting NLRB v. Insurance Agents, supra, 
at 498.

II
Free Collective Bargaining and the New York Statute
The plurality’s opinion, after acknowledging that the pay-

ment of benefits financed ultimately by the employer was “a 
substantial factor” in the employees’ decision to strike and 
remain on strike, ante, at 525, further concedes—as it must— 
that the New York law “has altered the economic balance” 
between management and labor. Ante, at 532. During the 
strike out of which the present controversy arose, the peti-
tioners’ employees collected more than $49 million in unem-
ployment compensation. All but a small fraction of these 
benefits were paid from the petitioners’ accounts in the New 
York unemployment insurance fund; because of these pay-
ments, the petitioners’ tax rates were increased in subsequent 
periods* The challenged provisions of the New York statute 
thus had a “twofold impact” on the bargaining process (ante,

6 Petitioner TELCO’s employees collected $43 million in compensation. 
Of this amount, approximately $40 million was paid from TELCO’s account 
in the unemployment insurance fund. 566 F. 2d 388, 390 (CA2 1977); 434 
F. Supp. 810, 812-813 (SDNY 1977). The proportion of the $6 million in 
compensation paid to employees of the other petitioners from the accounts 
of their employers does not appear in the record. But the overall element 
of nonemployer financing of compensation is so small that the Court of 
Appeals simply stated that “New York’s unemployment insurance system 
is financed entirely by employer contributions, so the cost of making these 
payments was borne by the struck employers.” 566 F. 2d, at 391.

The petitioners’ own tax rates are tied directly to the payments made 
to their employees by the so-called “experience rating system.” Under 
that system, an employer’s rate in any given period varies from the 
standard of 2.7% primarily according to the amount of benefits paid to its 
employees during prior periods. N. Y. Lab. Law § 581 (McKinney 1977 
and Supp. 1978-1979).
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at 526 n. 5, 531-532): they substantially cushioned the eco-
nomic impact of the lengthy strike on the striking employees, 
and also made the strike more expensive for the employers.7

Nothing in the NLRA or its legislative history indicates 
that Congress intended unemployment compensation for 
strikers, let alone employer financing of such compensation, to 
be part of the legal structure of collective bargaining.8 The 
New York law therefore alters significantly the bargaining 
balance prescribed by Congress in that law. The decision 
upholding it cannot be squared with Morton and Machinists,

7 The impact of unemployment compensation for strikers on the collec-
tive-bargaining process could be reduced significantly if such payments 
were funded from general tax revenues. The disruptive effect also would 
be lessened, though not as markedly, if such payments were funded by the 
unemployment compensation tax but were not taken into account in 
calculating experience ratings of individual employers. New York has 
eschewed both of these middle paths, however, in favor of a system in 
which such payments are financed directly by the struck employer.

New York is not alone in the course it has chosen. Although New York 
and Rhode Island are the only States that provide unemployment com-
pensation for all covered employees idled by a strike, a number of other 
States pay unemployment compensation to strikers under varying condi-
tions. See Grinnell Corp. v. Hackett, 475 F. 2d 449, 457, and n. 7 (CAI), 
cert, denied, 414 U. S. 858 (1973); Albuquerque-Phoenix Exp., Inc. v. 
Employment Security Comm’n, 88 N. M. 596, 600-601, 544 P. 2d 1161, 
1165-1166 (1975), appeal dismissed sub nom. Kimbell, Inc. v. Employment 
Security Comm’n, 429 U. S. 804 (1976); U. S. Dept, of Labor, Comparison 
of State Unemployment Insurance Laws 4-41 (1972). All of those States 
appear to fund such payments from the unemployment compensation taxes 
paid by employers and calculated under an experience rating system. Staff 
Study of House Committee on Ways and Means, Information Relating to 
Federal-State Unemployment Compensation Laws 2-3 (1974).

8 At the time that Congress enacted the NLRA, unemployment com-
pensation laws had been enacted in only five States, and only in Wisconsin 
had the State’s program gone into operation, a year earlier. S. Rep. No. 
628, 74th Cong., 1st Sess., 11 (1935). Wisconsin and three of the other 
States denied unemployment compensation to strikers. The New York 
law, with its limited provision for compensation to striking employees, 
would not pay any benefits for another two years. It is not at all remark-
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where far less intrusive state statutes were invalidated because 
they “upset the balance of power between labor and manage-
ment expressed in our national labor policy.” Morton, 377 
U. S., at 260?

The plurality’s opinion seeks to avoid this conclusion by 
ignoring the fact that the petitioners are not challenging the 
entire New York unemployment compensation law but only 
that portion of it that provides for benefits for striking 
employees. Although the plurality characterizes the State’s 
unemployment compensation law as “a law of general applica-
bility” that “implement [s] a broad state policy that does not 
primarily concern labor-management relations,” ante, at 533, 
534, this description bears no relation to reality when applied 
to the challenged provisions of the law. Those provisions are 
“of general applicability” only if that term means—contrary 
to what the plurality itself says—generally applicable only to 
labor-management relations. It would be difficult to think of 
a law more specifically focused on labor-management relations 
than one that compels an employer to finance a strike against 
itself.10

Even if the challenged portion of the New York statute 
properly could be viewed as part of a law of “general applica-

able, therefore, that Congress overlooked the subject of unemployment 
compensation for strikers under these novel state programs during its 
consideration of the NLRA. Nor did Congress discuss the subject during 
its deliberations on the Social Security Act, which deals directly with state 
unemployment compensation programs. See Part III, infra.

9 The State’s adjustment of the relative economic strength of the parties 
to the collective-bargaining relationship is equally effective, and equally 
disruptive of the balance established by the NLRA, whether it takes the 
form of restricting or supporting a party’s activities in furtherance of its 
bargaining demands.

10 This assessment and readjustment of the collective-bargaining rela-
tionship by the state legislature is especially obvious in the challenged New 
York statute, which contains a special eligibility rule requiring strikers to 
wait seven weeks longer than other unemployed workers before collecting 
compensation. See ante, at 523 n. 3.



558 OCTOBER TERM, 1978

Powe ll , J., dissenting 440 U. S.

bility,” this generality of the law would have little or nothing 
to do with whether it is pre-empted by the NLRA. A state 
law with purposes and applications beyond the area of indus-
trial relations nonetheless may impinge upon congressional 
policy when it is applied to the collective-bargaining relation-
ship.11 The Court has recognized accordingly that pre-emption 
must turn not on the generality of purpose or applicability of 
a state law but on the effect of that law when applied in the 
context of labor-management relations. The “crucial inquiry 
regarding pre-emption” is whether the application of the state 
law in question “ ‘would frustrate effective implementation 
of the [NLRA’s] processes.’ ” Machinists, 427 U. S., at 147- 
148, quoting Railroad Trainmen v. Jacksonville Terminal Co., 
394 U. S. 369, 380 (1969). As the Court stated in Farmer n . 
Carpenters, 430 U. S. 290, 300 (1977):

“[I]t is well settled that the general applicability of a 
state cause of action is not sufficient to exempt it from 
pre-emption. ‘[I]t [has not] mattered whether the 
States have acted through laws of broad general applica-
tion rather than laws specifically directed towards the 
governance of industrial relations.’ Garmon, 359 U. S., 
at 244. Instead, the cases reflect a balanced inquiry into 
such factors as the nature of the federal and state inter-
ests in regulation and the potential for interference with 
federal regulation.” (Footnote omitted.)

Accord, Sears, Roebuck & Co. v. Carpenters, 436 U. S. 180, 
193, and n. 22 (1978). It is self-evident that the “potential 
[of the New York law] for interference” (Morton, supra, at

11 In reviewing the history of the analogous decisions on the pre-emption 
of state-court jurisdiction, the Court has observed that “some early cases 
suggested the true distinction lay between judicial application of general 
common law, which was permissible, as opposed to state rules specifically 
designed to regulate labor relations, which were pre-empted,” but that 
this approach had been unsatisfactory. Motor Coach Employees n . Lock-
ridge, 403 U. S. 274, 290-291 (1971).
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260) with the federally protected economic balance between 
management and labor is direct and substantial.12

The Court has identified several categories of state laws 
whose application is unlikely to interfere with federal regula-
tory policy under the NLRA. Farmer v. Carpenters, supra, 
at 296-297. Mr. Justice Frankfurter described one of these 
categories in broad terms in San Diego Building Trades Coun-
cil v. Garmon, 359 U. S. 236, 243-244 (1959):

“[States retain authority to regulate] where the reg-
ulated conduct touche [s] interests so deeply rooted in 
local feeling and responsibility that, in the absence of 
compelling congressional direction, we could not infer that 
Congress had deprived the States of the power to act.”

The plurality, attempting to draw support from the foregoing 
generalization, mistakenly treats New York’s requirement that 
employers pay benefits to striking employees as state action 
“deeply rooted in local feeling and responsibility.”13 But 

12 The District Court found that the availability of unemployment com-
pensation had a significant effect on the willingness of the petitioners’ 
employees to remain on strike.

“Notwithstanding the State’s adamant position to the contrary, I regard 
it as a fundamental truism that the availability to, or expectation or receipt 
of a substantial weekly tax-free payment of money by, a striker is a sub-
stantial factor affecting his willingness to go on strike or, once on strike, 
to remain on strike, in the pursuit of desired goals. This being a truism, 
one therefore would expect to find confirmation of it everywhere. One 
does.” 434 F. Supp., at 813-814.

The Court of Appeals accepted this finding by the District Court. 566 
F. 2d, at 390. The plurality’s opinion, as already noted, supra, at 555-556, 
also accepts without question the District Court’s findings on this point.

13 The plurality supports this approach to the New York law by reference 
to the Social Security Act, which commits to the States broad control over 
eligibility requirements for unemployment compensation. This aspect of 
the Social Security Act, the plurality concludes, makes it
“appropriate to treat New York’s statute with the same deference that we 
have afforded analogous state laws of general applicability that protect 
interests 'deeply rooted in local feeling and responsibility.’ With respect
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the broad language from Garmon has been applied only to 
a narrow class of cases. In Garmon, Mr. Justice Frankfurter 
identified, as typical of the kind of state law that would 
not be pre-empted, “the traditional law of torts.” Id., at 
247; cf. id., at 244 n. 2. The Court has adhered to this 
understanding of the “local feeling and responsibility” excep-
tion formulated in Garmon. See Machinists, 427 U. S., at 
136, and n. 2 (“Policing of actual or threatened violence to 
persons or destruction of property has been held most clearly 
a matter for the States”); id., at 151 n. 13; Farmer n . Car-
penters, supra, at 296-300; cf. Sears, supra, at 194—197. The 
provisions of the New York law at issue here have nothing in 
common with the state laws protecting against personal torts 
or violence to property that have defined the “local feeling 
and responsibility” exception to pre-emption.

Ill
The Lack of Evidence of Congressional Intent 

to Alter the Policy of the NLRA
The challenged provisions of the New York law cannot, 

consistently with prior decisions of this Court, be brought 
within the “local feeling and responsibility” exception to the 
pre-emption doctrine. The principles of Morton and Machin-
ists therefore require pre-emption in this case unless in some 
other law Congress has modified the policy of the NLRA. 
The plurality, acknowledging the need to look beyond the 
NLRA to support its conclusion, relies primarily on the Social 
Security Act. In that Act, adopted only five weeks after the 
passage of the NLRA, it finds an indication that Congress did 
intend that the States be free to make unemployment com-
pensation payments part of the collective-bargaining relation-

to such laws, we have stated ‘that, in the absence of compelling congres-
sional direction, we could not infer that Congress had deprived the States 
of the power to act,’ San Diego Building Trades Council v. Garmon, 359 
U. S. 236, 244.” Ante, at 539-540.
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ship structured by the NLRA. But it is extremely unlikely 
that little over a month after enacting a detailed and carefully 
designed statute to structure industrial relations, the Congress 
would alter so dramatically the balance struck in that law. It 
would be even more remarkable if such a change were made, 
as the plurality suggests, without any explicit statutory ex-
pression, and indeed absent any congressional discussion what-
ever of the problem.

The Social Security Act, as the plurality acknowledges, ante, 
at 540, is silent on the question, neither authorizing the States 
to provide unemployment compensation for strikers nor pro-
hibiting the States from making such aid available. Congress 
did explicitly forbid the States to condition unemployment 
compensation benefits upon acceptance of work as strike-
breakers, or membership in a company union, or nonmember-
ship in any labor union,14 thereby indicating an intention to 
prohibit interference with the collective-bargaining balance 
struck in the NLRA.

Nor does the legislative history of the Social Security Act 
reflect any congressional intention to allow unemployment 
compensation for strikers.15 Senator Wagner, a sponsor of 

14 To qualify under federal law, a State’s unemployment compensation 
program must, among other things, provide that:

“(5) compensation shall not be denied in such State to any otherwise 
eligible individual for refusing to accept new work under any of the fol-
lowing conditions:

“(A) if the position offered is vacant due directly to a strike, lockout, 
or other labor dispute;

“(C) if as a condition of being employed the individual would be re-
quired to join a company union or to resign from or refrain from joining 
any bona fide labor organization.” Social Security Act §903 (a)(5), 49 
Stat. 640, 26 U. S. C. § 3304 (a) (5).

15 The Court of Appeals for the First Circuit, after reviewing the legis-
lative history, also concluded that “unambiguous Congressional intent is 
lacking” regarding the authorization of state unemployment compensation 
for striking employees. Grinnell Corp. v. Hackett, 475 F. 2d, at 457. As 
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the proposed legislation, made no reference to any such fea-
ture of the Social Security Act in his remarks to the Senate 
Finance Committee. Hearings on S. 1130 before the Senate 
Committee on Finance, 74th Cong., 1st Sess., 1-30 (1935).16 
Although the suggestion that the Act should contain an ex-
plicit prohibition of unemployment compensation to strikers 
was included in several written submissions to the Senate 
Committee, there is no evidence whatever that the Committee 
considered the suggestion.17 Indeed, it is clear that the prob-
one commentator has concluded, “the absence of legislation and the absence 
of any discussion in the committee reports relating to this legislation are 
indicative [that] Congress did not anticipate in detail the problems which 
would arise when workers claimed benefits when their own unemployment 
was related either directly or indirectly to a labor dispute.” Haggart, 
Unemployment Compensation During Labor Disputes, 37 Neb. L. Rev. 
668, 674 (1958).

16 The plurality also finds support for its holding by noting that Senator 
Wagner, a principal sponsor of both the NLRA and the Social Security 
Act, was familiar with New York’s unemployment compensation law, and 
that the Senate Report on the Social Security bill—in the portion thereof 
discussing the States’ freedom of choice with respect to such laws— 
expressly mentioned the New York statute as an example. The plurality’s 
opinion then reasons:
“Even though that reference [in the Senate Report] did not mention the 
subject of benefits for strikers, it is difficult to believe that Senator Wagner 
and his colleagues were unaware of such a controversial provision . . . .” 
Ante, at 541-542.

I agree with the plurality that any provision for unemployment compensa-
tion for strikers would have been controversial. Indeed, it strains credulity 
to think that the entire Congress and the scores of witnesses who testified 
with respect to this legislation ignored so controversial an issue. On a 
question of this importance, especially in its relation to the NLRA, there 
would have been hearings, testimony, lobbying, and debate. I am unwill-
ing to assume that Senator Wagner was “aware of [this] controversial 
provision” and elected to avoid, by remaining silent, the normal democratic 
processes of legislation. In any event, the unexpressed awareness of Sena-
tor Wagner hardly can be imputed to other Members of the Congress.

17 Contrary to the implication in the plurality’s opinion, ante, at 543 n.
41, Mr. Witte, the Executive Director of the President’s Committee on
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lem never received congressional attention, for the subject is 
mentioned nowhere in the Committee Reports or the congres-
sional debates on the Social Security Act. H. R. Rep. No. 
615, 74th Cong., 1st Sess. (1935); S. Rep. No. 628, 74th Cong., 
1st Sess. (1935); 79 Cong. Rec. 5467-5478, 5528-5563, 5579- 
5606, 5678-5715, 5768, 5771-5817, 5856-5909, 5948-5994,6037- 
6068, 9191, 9267-9273, 9282-9297, 9351-9362, 9366, 9418-9438, 
9440, 9510-9543, 9625-9650, 11320-11343 (1935).18

Economic Security, did not recommend withholding benefits from strikers 
during a strike. The issue of unemployment compensation for strikers 
never arose during Mr. Witte’s testimony. The plurality’s reference is to a 
Report of the Advisory Council to the Committee on Economic Security, 
a group of 23 “laymen” assembled to “give practical advice to the com-
mittee [on Economic Security].” Hearings on S. 1130, at 225. See 
H. R. Rep. No. 615, 74th Cong., 1st Sess., App. (1935). Mr. Witte 
did not appear before the Senate Committee to support the report of 
the Advisory Council, and placed it in the record only at the request of 
the Senate Committee. The Report of the Committee on Economic 
Security did not refer to or comment on the subject of compensation for 
strikers, except perhaps indirectly in its statement that “[t]o serve its 
purposes, unemployment compensation must be paid only to workers 
involuntarily unemployed.” Report of the President’s Committee on 
Economic Security 21 (1935).

Similarly, the question of compensation for striking workers did not 
arise during the examination of the other two witnesses whose written sub-
missions included suggestions that the Social Security Act should contain 
an explicit disqualification of strikers. See Hearings on S. 1130, supra, at 
458-478, 919-959. The Court should be “extremely hesitant to pre-
sume general congressional awareness” of the issue of unemployment com-
pensation for strikers “based only upon a few isolated statements in the 
thousands of pages of legislative documents.” SEC v. Sloan, 436 U. S. 103, 
121 (1978).

18 Subsequent congressional inaction does not demonstrate an understand-
ing that the Social Security Act modified the NLRA to allow payment of 
unemployment compensation to strikers. See ante, at 544-545, and n. 44. 
As the plurality acknowledges, ibid., the 1947 Conference Committee gave no 
reason for its rejection of an amendment to the NLRA that would have 
excluded strikers from the statute’s coverage if they collected unemploy-
ment compensation. The Committee may have decided that the amend-
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Faced with the absence of any specific indications in the 
Social Security Act or its legislative history that Congress 
intended for the States to have the authority to upset the 
NLRA’s collective-bargaining relationship by paying compen-
sation to strikers, the plurality relies on the general policy 
embodied in the Social Security Act of leaving to the States 
the determination of eligibility requirements for compensa-
tion. Ante, at 537-538, 542, and n. 42.19 That policy sup-

ment was redundant, and so not worth the controversy it might provoke 
if included in the final bill sent to Congress: the House Report approving 
the amendment had stated that it was recommended to halt the "perver-
sion” of the purposes of social security legislation. H. R. Rep. No. 245, 
80th Cong., 1st Sess., 12 (1947). The comments in 1969 of a single 
Congressman, delivered long after the original passage of the Social Security 
Act, are of no aid in determining congressional intent on this matter.

19 The plurality also cites the Railroad Unemployment Insurance Act 
(RUIA) and the Food Stamp Act, as evidence that Congress intended to 
allow the States to require employers to finance unemployment compen-
sation to their striking employees. See ante, at 544-545, n. 44. These 
statutes are simply irrelevant to the question raised by this case. The 
RUIA, together with the Railway Labor Act, is part of a special system 
of labor-management relations separate and distinct from the general 
structure established in the NLRA. The availability of unemployment 
compensation for strikers within the jurisdiction of the RUIA is condi-
tioned upon their compliance with restrictions on the right to strike that 
are much more onerous than those imposed by the NLRA. See Detroit & 
Toledo Shore Line R. Co. v. Transportation Union, 396 U. S. 142, 148-153 
(1969); Railway & Steamship Clerks v. Railroad Retirement Bd., 99 U. S. 
App. D. C. 217, 222-223, 239 F. 2d 37, 42-43 (1956).

Unlike unemployment compensation, which is linked only to an inter-
ruption in the employee’s income, food stamps and other general welfare 
programs are available only when income and assets have become insufficient 
to supply necessities. See, e. g., 7 U. S. C. § 2014 (a) (1976 ed., Supp. Ill) 
("Participation in the food stamp program shall be limited to those house-

holds whose incomes and other financial resources ... are determined to be 
a substantial limiting factor in permitting them to obtain a more nutri-
tious diet”). Such welfare programs are funded out of general revenues 
rather than by taxes levied on the employers of those using the stamps. 
Moreover, when 7 U. S. C. § 2014 (c) was amended in 1977, the Congress 
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ports the narrow interpretation of the few conditions on eligi-
bility imposed on the States by the Social Security Act itself. 
Ohio Bureau of Employment Services v. Hodory, 431 U. S. 
471, 475 n. 3, 482-489 (1977). But there is no indication in 
that Act or its legislative history that Congress thought that 
this general policy relieved the States of constraints imposed 
by other federal statutes such as the NLRA.20 In particular, 
it would be difficult indeed to infer from this feature of the 
Act that Congress intended to leave the States free to require 
employers to fund unemployment compensation for their 
striking employees without regard to the effect on the bargain-
ing relationship structured by the NLRA.

The plurality holds, nonetheless, that New York may require 
employers to pay unemployment compensation to strikers 
amounting to some 50% of their average wage. Nothing in 
the plurality’s opinion, moreover, limits such compensation to 
50% of average wages, for the plurality indicates that the Social 
Security Act gives the States complete control over this aspect 
of their unemployment compensation programs. Accordingly, 
New York and other States are free not only to increase 
compensation to 100% but also to eliminate the waiting 
period now imposed on striking employees.21 The plurality’s 
deleted the proviso that “[r]efusal to work at a plant or site subject to 
a strike or a lockout for the duration of such strike or lockout shall not be 
deemed to be a refusal to accept employment.” See 7 U. S. C. § 2014 (c) 
(1976 ed., Supp. III).

20 Cf. Nash v. Florida Industrial Comm’n, 389 U. S. 235, 239 (1967) 
(eligibility requirement in the State’s unemployment compensation law, 
interfering with NLRA’s policy of protection for employees filing unfair 
labor practice charges with the Board, held pre-empted).

21 The Solicitor General would escape this implication of the plurality’s 
construction of the Social Security Act by concluding that at some point 
between 50% and 100% of weekly wages, or between an 8-week wait-
ing period and none at all, the policy of the Social Security Act would 
give way to that of the NLRA.

“It is unnecessary to determine in this case the ultimate scope of the 
states’ freedom to make payments to strikers that may intrude on or dis-
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sweeping view of the Act thus lays open the way for any State 
to undermine completely the collective-bargaining process 
within its borders.

A much more cautious approach to implied amendments of 
the NLRA is required if the Court is to give proper effect to 
the legislative judgments of the Congress. Having once re-
solved the balance to be struck in the collective-bargaining 
relationship, and having embodied that balance in the NLRA, 
Congress should not be expected by the Court to reaffirm the 
balance explicitly each time it later enacts legislation that 
may touch in some way on the collective-bargaining relation-
ship. Absent explicit modification of the NLRA, or clear 
inconsistency between the terms of the NLRA and a subse-
quent statute, the Court should assume that Congress intended 
to leave the NLRA unaltered.22 This assumption is especially

rupt the collective bargaining process. . . . For example, a statute re-
quiring an employer to pay its employees—through the state unemploy-
ment compensation system—100 percent of wages from the beginning of 
a strike to the end would appear to be so far beyond the focus of the 
Social Security Act and so destructive of the principles of the NLRA as 
to be beyond the contemplation of Congress in permitting some freedom 
of choice to the states.” Brief for United States as Amicus Curiae 25 
n. 25.

But the Solicitor General is no more successful in identifying the source 
of this limitation on the modification of the NLRA by the Social Security 
Act than is the plurality in identifying the source of the modification itself. 
The plurality refrains from compounding insupportable inferences, appar-
ently accepting instead the open-ended implications of its conclusion that 
New York is free to pay such unemployment benefits to strikers as it 
desires.

22 See Malone n . White Motor Corp., 435 U. S. 497, 515-516 (1978) 
(Stew art , J., dissenting) (“I do not believe, however, that inferences 
drawn largely from what Congress did not do in enacting the Disclosure 
Act are sufficient to override the fundamental policy of the national labor 
laws to leave undisturbed ‘the parties’ solution of a problem which Con-
gress has required them to negotiate in good faith toward solving ... I 
Teamsters n . Oliver, 358 U. S. 283, 296”). This Court has often stated 
that implied repeals and modifications of statutes by subsequent congres-
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appropriate in considering the intent of Congress when it 
enacted the Social Security Act just five weeks after com-
pleting its deliberations on the NLRA.

IV
The effect of the New York statute is to require an employer 

to pay a substantial portion of the wages of employees who 
are performing no services in return because they have 
voluntarily gone on strike. This distorts the core policy 
of the NLRA—the protection of free collective bargaining. 
Whether that national policy should be subject to such sub-
stantial alteration by any state legislature is a decision that 
the Congress should make after the plenary consideration and 
public debate that customarily accompany major legislation. 
The financing of striking employees by employers under unem-
ployment compensation systems such as that of New York 
has never received any such consideration by Congress. The 
Court today, finding nothing in any statute, congressional 
committee report, or debate that indicates any intention to 
allow States to alter the balance of collective bargaining in 
this major way, rests its decision on inferences drawn from 
only the most fragmentary evidence.

I would hold, as it seems to me our prior decisions compel, 
that the New York statute contravenes federal law. It would 
then be open to the elected representatives of the people in 
Congress to address this issue in the way that our system 
contemplates.

sional enactments are justified only when the two statutes are otherwise 
irreconcilable. Morton v. Mancari, 417 U. S. 535, 550 (1974); United 
States v. Welden, 377 U. S. 95, 103 n. 12 (1964); United States v. Borden 
Co., 308 U. S. 188, 198-199 (1939); cf. Bvlova Watch Co. v. United States, 
365 U. S. 753, 758 (1961) (a specific statute controls over a general one 
without regard to priority of enactment).
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NEW YORK CITY TRANSIT AUTHORITY et  al . v . 
BEAZER et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT

No. 77-1427. Argued December 6, 1978—Decided March 21, 1979

Petitioner, New York City Transit Authority (TA), which, in operating 
the subway system and certain bus lines in New York City, employs 
about 47,000 persons, of whom many are employed in positions that 
involve danger to themselves or to the public, enforces a general policy 
against employing persons who use narcotic drugs. TA interprets its 
drug regulation to encompass current users of methadone, including those 
receiving methadone maintenance treatment for curing heroin addiction. 
Respondents, two former employees of TA who were dismissed while 
they were receiving methadone treatment, and two persons who were 
refused employment because they were receiving methadone treatment, 
brought a class action, alleging, inter alia, that TA’s blanket exclusion of 
all former heroin addicts receiving methadone treatments was illegal 
under Title VII of the Civil Rights Act of 1964 and the Equal Protec-
tion Clause of the Fourteenth Amendment. The District Court found 
that TA’s blanket methadone policy violates the Equal Protection 
Clause, and granted injunctive relief which, however, authorized TA to 
exclude methadone users from specific categories of safety-sensitive 
positions and also to condition eligibility on satisfactory performance in 
a methadone program for at least a year. Subsequently, the District 
Court also held that TA’s drug policy violates Title VII because even 
though the policy was not adopted with a discriminatory purpose, it 
nevertheless was not related to any of TA’s business needs. The Court 
of Appeals affirmed the District Court’s constitutional holding without 
reaching the statutory question. Held:

1. An amendment to the Rehabilitation Act of 1973 after certiorari 
was granted, even if construed to proscribe TA’s enforcement of a 
general rule denying employment to methadone users, does not render 
the case moot, since respondents’ claims arose even before that Act 
itself was passed, and they have been awarded monetary relief. More 
importantly, however this Court might construe that Act, the concerns 
that prompted the grant of certiorari—the lower courts’ departure from 
the procedure normally followed in addressing statutory and constitu-
tional questions in the same case, and the concern that those courts
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erroneously decided the merits of such questions—would still merit this 
Court’s attention. Pp. 580-581.

2. The statistical evidence on which respondents and the District 
Court relied does not support the conclusion that TA’s regulation 
prohibiting the use of narcotics, or its interpretation of that regulation 
to encompass users of methadone, violated Title VII. Pp. 583-587.

(a) The statistic that 81% of the employees referred to TA’s 
medical director for suspected violations of its narcotics rule were either 
black or Hispanic indicates nothing about the racial composition of the 
employees suspected of using methadone, and respondents have only 
challenged the rule to the extent that it is construed to apply to 
methadone users. Nor does the record provide any information about 
the number of black, Hispanic, or white persons who were dismissed for 
using methadone. Pp. 584-585.

(b) The statistic that about 63% of the persons in New York City 
receiving methadone maintenance in public programs are black or 
Hispanic does not indicate how many of these persons ever worked or 
sought to work for TA; tells nothing about the class of otherwise- 
qualified applicants and employees who have participated in methadone 
maintenance programs for over a year, the only class improperly 
excluded by TA’s policy under the District Court’s analysis; and 
affords no data on the 14,000 methadone users in private programs, 
leaving open the possibility that the percentage of blacks and Hispanics 
in the class of methadone users is not significantly greater than the 
percentage of those minorities in the general population of New York 
City. Pp. 585-586.

(c) Even if respondents’ statistical showing is considered to be 
sufficient to establish a prima facie case of discrimination, it is rebutted 
by TA’s demonstration that its narcotics rule (and the rule’s application 
to methadone users) is "job related.” The District Court’s finding that 
the rule was not motivated by racial animus forecloses any claim that it 
was merely a pretext for intentional discrimination. P. 587.

3. TA’s blanket exclusion of persons who regularly use narcotic drugs, 
including methadone, does not violate the Equal Protection Clause for 
failing to include more precise special rules for methadone users who 
have progressed satisfactorily with their treatment for one year and 
who, when examined individually, satisfy TA’s employment criteria for 
nonsensitive jobs. Pp. 587-594.

(a) An employment policy such as TA’s that postpones eligibility 
for employment until the methadone treatment has been completed, 
rather than accepting an intermediate point on an uncertain line—such 
as one year of treatment—is rational and is neither unprincipled nor 
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invidious in the sense that it implies disrespect for the excluded subclass. 
Pp. 590-592.

(b) Even assuming that TA’s rule is broader than necessary to 
exclude those methadone users who are not actually qualified to work 
for TA, and that it is probably unwise for a large employer like TA to 
rely on a general rule instead of individualized considerations of every 
job applicant, nevertheless under the circumstances of this case such 
assumptions concern matters of personnel policy that do not implicate 
the principle safeguarded by the Equal Protection Clause. Pp. 592-593.

558 F. 2d 97, reversed.

Ste vens , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Ste wart , Black mun , and Rehn quis t , JJ., joined. Powe ll , J., filed 
an opinion concurring in part and dissenting in part, post, p. 594. Bre n -
nan , J., filed a dissenting statement, post, p. 597. White , J., filed a dis-
senting opinion, in which Mars hall , J., joined, post, p. 597.

Joan Offner argued the cause for petitioners. With her on 
the briefs were Alphonse E. D’Ambrose and Helen R. Cassidy.

Deborah M. Greenberg argued the cause for respondents. 
With her on the brief were Eric D. Balber, Michael Meltsner, 
and Mark C. Morril*

Mr . Justice  Stevens  delivered the opinion of the Court.
The New York City Transit Authority refuses to employ 

persons who use methadone. The District Court found that 
this policy violates the Equal Protection Clause of the Four-
teenth Amendment. In a subsequent opinion, the court also 
held that the policy violates Title VII of the Civil Rights Act 
of 1964. The Court of Appeals affirmed without reaching the 
statutory question. The departure by those courts from the 
procedure normally followed in addressing statutory and con-

*W. Stell Huie and David E. Fox filed a brief for the American Public 
Transit Assn, as amicus curiae urging reversal.

Robert B. Stites filed a brief for the National Association of State Alco-
hol and Drug Abuse Directors as amicus curiae urging affirmance.

Stuart P. Herman filed a brief for the Western Law Center for the 
Handicapped as amicus curiae.
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stitutional questions in the same case, as well as concern that 
the merits of these important questions had been decided 
erroneously, led us to grant certiorari.1 438 U. S. 904. We 
now reverse.

The Transit Authority (TA) operates the subway system 
and certain bus lines in New York City. It employs about 
47,000 persons, of whom many—perhaps most—are employed 
in positions that involve danger to themselves or to the public. 
For example, some 12,300 are subway motormen, towermen, 
conductors, or bus operators. The District Court found that 
these jobs are attended by unusual hazards and must be per-
formed by “persons of maximum alertness and competence.” 
399 F. Supp. 1032, 1052 (SDNY 1975). Certain other jobs, 
such as operating cranes and handling high-voltage equipment, 
are also considered “critical” or “safety sensitive,” while still 
others, though classified as “noncritical,” have a potentially 
important impact on the overall operation of the transportation 
system.2

TA enforces a general policy against employing persons 

1 This Court’s Rule 19 provides:
“Considerations governing review on certiorari
“1. A review on writ of certiorari is not a matter of right, but of sound 

judicial discretion, and will be granted only where there are special and 
important reasons therefor. The following, while neither controlling nor 
fully measuring the court’s discretion, indicate the character of reasons 
which will be considered:

“(b) Where a court of appeals . . . has decided a federal question in a 
way in conflict with applicable decisions of this court; or has so far de-
parted from the accepted and usual course of judicial proceedings, or so 
far sanctioned such a departure by a lower court, as to call for an exer-
cise of this court’s power of supervision.”

2 Thus, about 13,400 employees are involved in the maintenance of 
subway cars, buses, track, tunnels, and structures. Another 5,600 work in 
subway stations, and over 2,000 are engaged in office tasks that include 
the handling of large sums of money. TA hires about 3,000 new employees 
each year.
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who use narcotic drugs. The policy is reflected in Rule 11 (b) 
of TA’s Rules and Regulations.

“Employees must not use, or have in their possession, 
narcotics, tranquilizers, drugs of the Amphetamine group 
or barbiturate derivatives or paraphernalia used to ad-
minister narcotics or barbiturate derivatives, except with 
the written permission of the Medical Director—Chief 
Surgeon of the System.”

Methadone is regarded as a narcotic within the meaning of 
Rule 11 (b). No written permission has ever been given by 
TA’s medical director for the employment of a person using 
methadone.3

3 By its terms, Rule 11 (b) does not apply to persons who formerly 
used methadone or any other drug, and the District Court did not find 
that TA had any general policy covering former users. On the contrary, 
the court found that “[t]he situation is not entirely clear with respect to 
the policy of the TA regarding persons who have successfully concluded 
participation in a methadone program.” 399 F. Supp., at 1036.

Although it did not settle the question of what policy TA enforces in 
this respect, the District Court included former users in the plaintiff 
class. It then afforded them relief from any blanket exclusionary policy 
that TA might enforce, although, again, the supporting factual findings 
were admittedly “not [based on] a great deal” of evidence. Id., at 1051.

TA contends that the meager evidence received at trial on the “former 
users” issue was insufficient to support either the class or relief determina-
tions made with respect to those persons. We go further. As far as we 
are aware there was no evidence offered at trial, and certainly none relied 
upon by the District Court, that TA actually refused employment to any 
former user entitled to relief under the injunction ordered by that court. 
(As we point out in n. 12, infra, the one named plaintiff, Frasier, who was 
a former user when the complaint was filed was clearly a current user at 
the time he first applied for a job with TA and may well have been prop-
erly perceived as a current user when he next applied, notwithstanding his 
assertion of successful completion during the intervening three weeks. In 
any case, he had not completed a full year of methadone maintenance and 
could therefore be excluded under the District Court’s injunction.)

It follows that neither the findings of fact, nor the record evidence, 
squarely presents any issue with respect to former users that must be 
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The District Court found that methadone is a synthetic 
narcotic and a central nervous system depressant. If injected 
into the bloodstream with a needle, it produces essentially 
the same effects as heroin.4 Methadone has been used legiti-
mately in at least three ways—as a pain killer, in “detoxifica-
tion units” of hospitals as an immediate means of taking 
addicts off of heroin,5 and in long-range “methadone mainte-
nance programs” as part of an intended cure for heroin 
addiction. See 21 CFR § 310.304 (b) (1978). In such pro-
grams the methadone is taken orally in regular doses for a 
prolonged period. As so administered, it does not produce 
euphoria or any pleasurable effects associated with heroin; on 
the contrary, it prevents users from experiencing those effects 

resolved in order to dispose of this litigation. And, of course, it is those 
findings and that evidence, rather than statements of the parties on appeal 
and even offhand and clearly erroneous characterizations of the findings 
and evidence by the Court of Appeals, see opinion of Mr . Just ice  Powe ll , 
post, at 594-595, that determine the issues properly before this Court. A 
policy excluding all former users would be harder to justify than a policy 
applicable only to persons currently receiving treatment. A court should 
not reach out to express an opinion on the constitutionality of such a 
policy unless necessary to adjudicate a concrete dispute between adverse 
litigants. We shall therefore confine our consideration to the legality of 
TA’s enforcement of its Rule 11 (b) against current users of methadone.

4 “Heroin is a narcotic which is generally injected into the bloodstream 
by a needle. It is a central nervous system depressant. The usual effect 
is to create a ‘high’—euphoria, drowsiness—for about thirty minutes, which 
then tapers off over a period of about three or four hours. At the end of 
this time the heroin user experiences sickness and discomfort known as 
‘withdrawal symptoms.’ There is intense craving for another shot of 
heroin, after which the cycle starts over again. A typical addict will inject 
heroin several times a day.” 399 F. Supp., at 1038.

5 The District Court found that detoxification is accomplished “by 
switching a heroin addict to methadone and gradually reducing the doses 
of methadone to zero over a period of about three weeks. The patient 
thus detoxified is drug free. Moreover, it is hoped that the program of 
gradually reduced doses of methadone leaves him without the withdrawal 
symptoms, or the ‘physical dependence’ on a narcotic.” Ibid.
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when they inject heroin, and also alleviates the severe and 
prolonged discomfort otherwise associated with an addict’s 
discontinuance of the use of heroin.

About 40,000 persons receive methadone maintenance treat-
ment in New York City, of whom about 26,000 participate 
in the five major public or semipublic programs,c and 14,000 
are involved in about 25 private programs.7 The sole purpose 
of all these programs is to treat the addiction of persons who 
have been using heroin for at least two years.

Methadone maintenance treatment in New York is largely 
governed by regulations promulgated by the New York State 
Drug Abuse Control Commission. Under the regulations, the 
newly accepted addict must first be detoxified, normally in a 
hospital. A controlled daily dosage of methadone is then pre-
scribed. The regulations require that six doses a week be 
administered at a clinic, while the seventh day’s dose may be 
taken at home. If progress is satisfactory for three months, 
additional doses may be taken away from the clinic, although

6 “The five major public or semi-public methadone maintenance pro-
grams in New York City are:
“(1) The Beth Israel program . . . with 35 clinics treating 7100 patients; 
“(2) A program administered by the City of New York with 39 clinics 
treating 12,400 patients (hereafter referred to as ‘the City program’);
“(3) A program administered by the Bronx State Hospital and the Albert 
Einstein College of Medicine, with 7 clinics treating about 2400 patients;
“(4) A program operated by the Addiction Research and Treatment Cen-
ter (ARTC) with 6 clinics treating about 1200 patients; and
“(5) A program operated by the New York State Drug Abuse Control 
Commission (DACC), with 8 clinics treating about 1100 patients.

“The total number of patients treated in public or semi-public programs 
is about 26,000. It appears that these programs are financed almost 
entirely by federal, state and city funds.” Id., at 1040.

7 “[V]ery little specific information was provided [at trial] regarding 
the private clinics.” Id., at 1046. What evidence there was indicated that 
those clinics were likely to be less successful and less able to provide ac-
curate information about their clients than the public clinics. Id., at 1046, 
1050.
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throughout most of the program, which often lasts for several 
years, there is a minimum requirement of three clinic appear-
ances a week. During these visits, the patient not only re-
ceives his doses but is also counseled and tested for illicit use 
of drugs.8

The evidence indicates that methadone is an effective cure 
for the physical aspects of heroin addiction. But the District 
Court also found “that many persons attempting to overcome 
heroin addiction have psychological or life-style problems 
which reach beyond what can be cured by the physical taking 
of doses of methadone.” 399 F. Supp., at 1039. The crucial 
indicator of successful methadone maintenance is the patient’s 
abstinence from the illegal or excessive use of drugs and 
alcohol. The District Court found that the risk of reversion 
to drug or alcohol abuse declines dramatically after the first 
few months of treatment. Indeed, “the strong majority” of 
patients who have been on methadone maintenance for at 
least a year are free from illicit drug use.9 But a significant 

8 Although the United States Food and Drug Administration has also 
issued regulations in this area, 21 CFR §§291.501, 291.505 (1978), the 
New York State regulations are as or more stringent and thus effectively 
set the relevant standards for the authorized methadone maintenance pro-
grams involved in this case. Under those regulations, in-clinic ingestion of 
methadone must be observed by staff members, 14 NYCRR §2021.13 (b) 
(1976), and must occur with a frequency of six days a week during the first 
three months, no less than three days a week thereafter through the second 
year of treatment, and two days a week thereafter. § 2021.13 (c) (1). 
Tests are required to prevent hoarding of take-home doses, excessive use 
of methadone, and illicit use of other drugs or alcohol, any of which, if 
found, can result in increased clinic-visit frequency or in separation from 
the program. §§2021.13 (c)(2), 2021.13 (g). The programs are also re-
quired to include “a comprehensive range of rehabilitative services on-site 
under professional supervision,” § 2021.13 (e), although participation in 
many of these services is voluntary and irregular.

9 “I conclude from all the evidence that the strong majority of metha-
done maintained persons are successful, at least after the initial period of 
adjustment, in keeping themselves free of the use of heroin, other illicit 
drugs, and problem drinking.” 399 F. Supp., at 1047.
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number are not. On this critical point, the evidence relied 
upon by the District Court reveals that even among partici-
pants with more than 12 months’ tenure in methadone main-
tenance programs, the incidence of drug and alcohol abuse 
may often approach and even exceed 25%.10

This litigation was brought by the four respondents as a 
class action on behalf of all persons who have been, or would 
in the future be, subject to discharge or rejection as employees 
of TA by reason of participation in a methadone maintenance 
program. Two of the respondents are former employees of 
TA who were dismissed while they were receiving methadone 
treatment.11 The other two were refused employment by TA, 
one both shortly before and shortly after the successful con-
clusion of his methadone treatment,12 and the other while he

10 Thus, for example:
“Dr. Trigg of Beth Israel testified that about 5,000 out of the 6,500-7,000 

patients in his clinics have been on methadone maintenance for a year or 
more. He further testified that 75% of this 5,000 are free from illicit drug 
use.” Id., at 1046.
Similarly, although the figures may be somewhat higher for the city and 
Bronx State Hospital programs, only 70% of the ARTC patients with a 
year’s tenure or more were found to be free from illicit drug or alcohol 
use. It is reasonable to infer from this evidence that anywhere from 20% 
to 30% of those who have been on maintenance for over a year have 
drug or alcohol problems.

11 Respondent Beazer was dismissed in November 1971 when his heroin 
addiction became known to TA and shortly after he had enrolled in a 
methadone maintenance program; he successfully terminated his treatment 
in November 1973. Respondent Reyes began his methadone treatment in 
1971 and was dismissed by TA in 1972. At the time of trial, in 1975, he 
was still participating in a methadone program.

12 Respondent Frasier was on methadone maintenance for only five 
months, from October 1972 until March 1973. TA refused to employ him 
as a bus operator in March 1973 and as a bus cleaner in April 1973. 
Frasier did not participate in a methadone program for even half a year. 
Moreover, he tested positively for methadone use at the time of his March 
application and only a few weeks before his April application was rejected 
under Rule 11 (b). See 399 F. Supp., at 1034; App. 32A. Under these
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was taking methadone.13 Their complaint alleged that TA’s 
blanket exclusion of all former heroin addicts receiving meth-
adone treatment was illegal under the Civil Rights Act of 
1866, Rev. Stat. § 1977, 42 U. S. C. § 1981, Title VII of the 
Civil Rights Act of 1964, 78 Stat. 253, as amended, 42 U. S. C. 
§ 2000e et seq., and the Equal Protection Clause of the Four-
teenth Amendment.

The trial record contains extensive evidence concerning the 
success of methadone maintenance programs, the employ-
ability of persons taking methadone, and the ability of pro-
spective employers to detect drug abuse or other undesirable 
characteristics of methadone users. In general, the District 
Court concluded that there are substantial numbers of meth-
adone users who are just as employable as other members of 
the general population and that normal personnel-screening 
procedures—at least if augmented by some method of obtain-
ing information from the staffs of methadone programs—would 
enable TA to identify the unqualified applicants on an indi-
vidual basis. 399 F. Supp., at 1048-1051. On the other 
hand, the District Court recognized that at least one-third of 
the persons receiving methadone treatment—and probably a 
good many more—would unquestionably be classified as 
unemployable.14

circumstances, the District Court’s characterization of Frasier as a 
"former” user at the time he applied, and its inclusion of Frasier in the 
group of "tenured” methadone users for whom it felt relief was appro-
priate under the Equal Protection Clause, see n. 32, infra, are without 
apparent justification.

13 Respondent Diaz entered a methadone maintenance program in 
December 1968 and was still receiving treatment at the time of trial. He 
was refused employment as a maintenance helper in 1970.

14 The District Court summarized the testimony concerning one of the 
largest and most successful public programs:

“The witnesses from the Beth Israel program testified that about one- 
third of the patients in that program, after a short period of adjustment, 
need very little more than the doses of methadone. The persons in this 
category are situated fairly satisfactorily with respect to matters such 
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After extensively reviewing the evidence, the District Court 
briefly stated its conclusion that TA’s methadone policy is 
unconstitutional. The conclusion rested on the legal proposi-
tion that a public entity “cannot bar persons from employ-
ment on the basis of criteria which have no rational relation 
to the demands of the jobs to be performed.” Id., at 1057. 
Because it is clear that substantial numbers of methadone 
users are capable of performing many of the jobs at TA, the 
court held that the Constitution will not tolerate a blanket 
exclusion of all users from all jobs.

The District Court enjoined TA from denying employment 
to any person solely because of participation in a methadone 
maintenance program. Recognizing, however, the special re-
sponsibility for public safety borne by certain TA employees 
and the correlation between longevity in a methadone main-
tenance program and performance capability, the injunction 
authorized TA to exclude methadone users from specific 
categories of safety-sensitive positions and also to condition 
eligibility on satisfactory performance in a methadone pro-
gram for at least a year. In other words, the court held that 
TA could lawfully adopt general rules excluding all methadone 
users from some jobs and a large number of methadone users 
from all jobs.

Almost a year later the District Court filed a supplemental 
opinion allowing respondents to recover attorney’s fees under 
42 U. S. C. § 2000e-5 (k). This determination was premised 
on the court’s additional holding that TA’s drug policy vio-
lated Title VII. Having already concluded that the blanket

as family ties, education and jobs. Another one-third of the patients at 
Beth Israel need a moderate amount of rehabilitation service, including 
vocational assistance, for a period of several months or about a year. A 
person in this category may, for instance, have finished high school, but 
may have a long heroin history and no employment record. A final one- 
third of the patients at Beth Israel need intensive supportive services, are 
performing in the program marginally, and either will be discharged or will 
be on the brink of discharge.” 399 F. Supp., at 1048.
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exclusion was not rationally related to any business needs of 
TA, the court reasoned that the statute is violated if the 
exclusionary policy has a discriminatory effect against blacks 
and Hispanics. That effect was proved, in the District Court’s 
view, by two statistics: (1) of the employees referred to TA’s 
medical consultant for suspected violation of its drug policy, 
81% are black or Hispanic; (2) between 62% and 65% of all 
methadone-maintained persons in New York City are black or 
Hispanic. 414 F. Supp. 277, 278-279 (SDNY 1976). The 
court, however, did not find that TA’s policy was motivated 
by any bias against blacks or Hispanics; indeed, it expressly 
found that the policy was not adopted with a discriminatory 
purpose. Id., at 279.

The Court of Appeals affirmed the District Court’s consti-
tutional holding. 558 F. 2d 97. While it declined to reach 
the statutory issue, it also affirmed the award of attorney’s fees 
under the aegis of the recently enacted Civil Rights Attorney’s 
Fees Awards Act of 1976, 42 U. S. C. § 1988, which provides 
adequate support for an award of legal fees to a party pre-
vailing on a constitutional claim.15

After we granted certiorari, Congress amended the Reha-
bilitation Act of 1973, 87 Stat. 357, 29 U. S. C. § 701 et seq., 
to prohibit discrimination against a class of “handicapped 
individuals” that arguably includes certain former drug abusers 
and certain current users of methadone. Pub. L. 95-602, 92 
Stat. 2984. Respondents argue that the amendment now 

15 The Court of Appeals reversed the District Court on one issue relat-
ing to relief. The lower court had denied reinstatement and backpay 
relief to two of the four named plaintiffs because they admitted having 
violated TA’s unquestionably valid rule against taking heroin while being 
in TA’s employ. App. to Pet. for Cert. 77a-78a. The Court of Appeals 
reversed. It determined that the two plaintiffs’ former heroin use and vio-
lation of TA’s rules on that account were irrelevant because TA explicitly 
premised their firing exclusively on their use of methadone. 558 F. 2d, 
at 101.
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mandates at least the prospective relief granted by the District 
Court and the Court of Appeals and that we should therefore 
dismiss the writ as improvidently granted. We are satisfied, 
however, that we should decide the constitutional question 
presented by the petition. Before doing so, we shall discuss 
(1) the effect of the Rehabilitation Act on this case; and 
(2) the error in the District Court’s analysis of Title VII.

I
Respondents contend that the recent amendment to § 7 (6) 

of the Rehabilitation Act proscribes TA’s enforcement of a 
general rule denying employment to methadone users.16 Even 
if respondents correctly interpret the amendment, and even 
if they have a right to enforce that interpretation,17 the case

16 Section 504 of the Rehabilitation Act, 87 Stat. 394, as set forth in 29 
U. S. C. § 794, provides: .

“No otherwise qualified handicapped individual in the United States, as 
defined in section 706 (6) of this title, shall, solely by reason of his handi-
cap, be excluded from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving 
Federal financial assistance.”
It is stipulated that the TA receives federal financial assistance.

In relevant part, § 7 (6) of the Act, 29 U. S. C. § 706 (6), as amended 
and redesignated, 92 Stat. 2984, 29 U. S. C. § 706 (7) (B) (1976 ed., 
Supp. Ill), provides:

“[T]he term ‘handicapped individual’ . . . means any person who (i) has 
a physical or mental impairment which substantially limits one or more 
of such person’s major life activities, (ii) has a record of such an impair-
ment, or (iii) is regarded as having such an impairment. For purposes of 
sections 503 and 504 as such sections relate to employment, such term does 
not include any individual who is an alcoholic or drug abuser whose current 
use of alcohol or drugs prevents such individual from performing the duties 
of the job in question or whose employment, by reason of such current 
alcohol or drug abuse, would constitute a direct threat to property or the 
safety of others.”

17 The question whether a cause of action on behalf of handicapped 
persons may be implied under § 504 of the Rehabilitation Act will be 
addressed by this Court in Southeastern Community College v. Davis, 
No. 78-711, cert, granted, 439 U. S. 1065.
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is not moot since their claims arose even before the Act itself 
was passed,18 and they have been awarded monetary relief.19 
Moreover, the language of the statute, even after its amend-
ment, is not free of ambiguity,20 and no administrative or 
judicial opinions specifically considering the impact of the 
statute on methadone users have been called to our attention. 
Of greater importance, it is perfectly clear that however we 
might construe the Rehabilitation Act, the concerns that 
prompted our grant of certiorari would still merit our atten-
tion.21 We therefore decline to give the statute its first judi-
cial construction at this stage of the litigation.

18 The latest act of alleged discrimination cited in respondents’ complaint 
occurred in April 1973, while the Act was passed on September 26, 1973, 
Pub. L. 93-112, Title V, and the amendment to § 7 (6) went into effect on 
November 6, 1978.

19 See n. 17, supra.
20 In order for the District Court’s findings to bring the respondent class 

conclusively within the Act, we would have to find that denying employ-
ment to a methadone user because of that use amounts to excluding an 
“otherwise qualified handicapped individual . . . solely by reason of his 
handicap.” Among other issues, this would require us to determine 
(1) whether heroin addicts or current methadone users qualify as “handi-
capped individual [s]”—i. e., whether that addiction or use is (or is per-
ceived as) a “physical . . . impairment which substantially limits one or 
more . . . major life activities”; (2) whether methadone use prevents the 
individual “from performing the duties of the job” or “would constitute a 
direct threat to property or the safety of others”; and (3) whether the 
members of the respondent class are “otherwise qualified”—the meaning of 
which phrase is at issue in Southeastern Community College v. Davis, 
supra.

21 See n. 1, supra, and accompanying text. Respondents may exag-
gerate the degree to which the recent amendment altered the law as it 
existed when we granted certiorari. Even before the Court of Appeals 
heard argument in this case, in fact, the Attorney General of the United 
States had issued an interpretation of the Act as it then existed which 
concluded that the Act “does in general prohibit discrimination against 
alcoholics and drug addicts in federally-assisted programs . . . .” Opinion 
of the Honorable Griffin B. Bell, Attorney General of the United States, 
to the Honorable Joseph A. Califano, Secretary, Department of Health, 
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II
Although respondents have consistently relied on both stat-

utory and constitutional claims, the lower courts focused 
primarily on the latter. Thus, when the District Court 
decided the Title VII issue, it did so only as an afterthought 
in order to support an award of attorney’s fees; the Court of 
Appeals did not even reach the Title VII issue. We do not 
condone this departure from settled federal practice. “If 
there is one doctrine more deeply rooted than any other in 
the process of constitutional adjudication, it is that we ought 
not to pass on questions of constitutionality . . . unless such 
adjudication is unavoidable.” Spector Motor Service, Inc. v. 
McLaughlin, 323 U. S. 101, 105. Before deciding the consti-
tutional question, it was incumbent on those courts to consider 
whether the statutory grounds might be dispositive.22 What-

Education, and Welfare, Apr. 12, 1977. Respondents brought this inter-
pretation to our attention before we granted certiorari. App. to Brief in 
Opposition A5-A6.

22 “From Hayburn’s Case, 2 Dall. 409, to Alma Motor Co. v. Timken- 
Detroit Axle Co.[, 329 U. S. 129,] and the Hatch Act case[, United Pub-
lic Workers v. Mitchell, 330 U. S. 75,] decided this term, this Court has 
followed a policy of strict necessity in disposing of constitutional issues. 
The earliest exemplifications, too well known for repeating the history here, 
arose in the Court’s refusal to render advisory opinions and in applications 
of the related jurisdictional policy drawn from the case and controversy 
limitation. U. S. Const., Art. III....

“The policy, however, has not been limited to jurisdictional determina-
tions. For, in addition, ‘the Court [has] developed, for its own govern-
ance in the cases confessedly within its jurisdiction, a series of rules under 
which it has avoided passing upon a large part of all the constitutional 
questions pressed upon it for decision.’ Thus, as those rules were listed 
in support of the statement quoted, constitutional issues affecting legisla-
tion will not be determined in friendly, nonadversary proceedings; in 
advance of the necessity of deciding them; in broader terms than are 
required by the precise facts to which the ruling is to be applied; if the 
record presents some other ground upon which the case may be disposed 
of; at the instance of one who fails to show that he is injured by the 
statute’s operation, or who has availed himself of its benefits; or if a con-
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ever their reasons for not doing so,23 we shall first dispose of 
the Title VII issue.24

The District Court’s findings do not support its conclusion

struction of the statute is fairly possible by which the question may be 
avoided.” Rescue Army v. Municipal Court, 331 U. S. 549, 568-569 (foot-
notes omitted), quoting Ashwander v. TV A, 297 U. S. 288, 346 (Brandeis, 
J., concurring).

23 Respondents suggest that the lower courts properly reached the con-
stitutional issue first because only under the Equal Protection Clause could 
all of the class members, including white methadone users (who pre-
sumably do not have standing in this case under Title VII or § 1981) 
obtain all of the relief including backpay, sought in their complaint. In 
addition, they point to TA’s argument that Title VII and § 1981 are 
unconstitutional insofar as they authorize relief against a state subdivision 
without any direct allegation or proof of intentional discrimination. Cf. 
Fitzpatrick v. Bitzer, 427 U. S. 445; National League of Cities v. Usery, 
426 U. S. 833; Washington n . Davis, 426 U. S. 229; Fry n . United States, 
421 U. S. 542; Katzenbach v. Morgan, 384 U. 8. 641. Under this latter 
point, it is argued that the District Court quite properly decided to address 
the constitutionality of a municipal agency’s hiring practices before 
addressing the constitutionality of two Acts of Congress.

Whatever the theoretical validity of respondents’ explanations for the 
actions of the District Court and the Court of Appeals, the fact remains 
that we are forced to speculate about what motivated them because they 
never explained their haste to address a naked constitutional issue despite 
the presence in the case of alternative statutory theories. It also bears 
noting that in its second opinion the District Court did decide that TA’s 
policy violated a federal statute, and its decision, without addressing any 
constitutional issue, provided a statutory basis for virtually all of the relief 
that it ultimately awarded. Had it confronted the issue, therefore, it 
presumably would have concluded that it could have decided the case 
without addressing the constitutional issue on which it initially decided the 
case.

24 The failure of the Court of Appeals to address the statutory issue 
decided by the District Court does not, of course, prevent this Court from 
reaching the issue. Cf. University of California Regents v. Bakke, 438 
U. 8. 265. We conclude that it is appropriate to reach the issue in this 
case, rather than remand it to the Court of Appeals, because it was fully 
aired before the District Court, it involves the application of settled legal 
principles to uncontroversial facts, and it has been carefully briefed in 
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that TA’s regulation prohibiting the use of narcotics, or its 
interpretation of that regulation to encompass users of meth-
adone, violated Title VII of the Civil Rights Act.

A prima facie violation of the Act may be established by 
statistical evidence showing that an employment practice has 
the effect of denying the members of one race equal access to 
employment opportunities. Even assuming that respondents 
have crossed this threshold, when the entire record is examined 
it is clear that the two statistics on which they and the 
District Court relied do not prove a violation of Title VII.25

First, the District Court noted that 81% of the employees 
referred to TA’s medical director for suspected violation of its 
narcotics rule were either black or Hispanic. But respondents

this Court without any of the parties’ even suggesting the possibility of a 
remand.

Moreover, our treatment of the Title VII claim also disposes of the § 1981 
claim without need of a remand. Although the exact applicability of that 
provision has not been decided by this Court, it seems clear that it affords 
no greater substantive protection than Title VII.

25 “Statistics are . . . competent in proving employment discrimination. 
We caution only that statistics are not irrefutable; they come in infinite 
variety and, like any other kind of evidence, they may be rebutted. In 
short, their usefulness depends on all the surrounding facts and circum-
stances.” Teamsters n . United States, 431 U. S. 324, 339-340 (footnote 
omitted).

From the time they filed their complaint until their submissions to this 
Court, respondents have relied on statistics to demonstrate the discrimina-
tory effect of TA’s methadone policy. They have never attempted to 
present a discriminatory purpose case and would be hard pressed to do 
so in the face of the District Court’s explicit finding that no animus 
motivated TA in establishing its policy, 414 F. Supp. 277, 279 (SDNY 
1976), and in the face of TA’s demonstration in forms filed with the Equal 
Employment Opportunity Commission that the percentage of blacks and 
Hispanics in its work force is well over twice that of the percentage in the 
work force in the New York metropolitan area.

Because of our conclusion on the merits of respondents’ Title VII claim, 
we need not address the constitutional challenge made by TA to Title VII 
insofar as it authorizes relief against a municipal agency under the cir-
cumstances of this case. See n. 23, supra.
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have only challenged the rule to the extent that it is construed 
to apply to methadone users, and that statistic tells us 
nothing about the racial composition of the employees sus-
pected of using methadone.26 Nor does the record give us 
any information about the number of black, Hispanic, or 
white persons who were dismissed for using methadone.

Second, the District Court noted that about 63% of the 
persons in New York City receiving methadone maintenance in 
public programs—i. e., 63% of the 65% of all New York City 
methadone users who are in such programs27—are black or 
Hispanic. We do not know, however, how many of these per-
sons ever worked or sought to work for TA. This statistic 
therefore reveals little if anything about the racial composi-
tion of the class of TA job applicants and employees receiving 
methadone treatment. More particularly, it tells us nothing 
about the class of otherwise-qualified applicants and em-
ployees who have participated in methadone maintenance 

26 Indeed, it is probable that none of the employees comprising this 
81% were methadone users. The parties stipulated that:
“TA employees showing physical manifestations of drug abuse other than 
the definite presence of morphine or methadone or other illicit drug in the 
urine, are referred for consultation to [the medical director] . . . .” App. 
86A (emphasis added).
In view of this stipulation and the District Court’s finding that few if any 
physical manifestations of drug abuse characterize methadone-maintained 
persons, 399 F. Supp., at 1042-1045, it seems likely that such persons 
would not be included in the statistical pool referred to by the District 
Court. It should also be noted that when the dissent refers to the rejec-
tion of almost 5% of all applicants “due to the rule,” post, at 600, the refer-
ence is to all narcotics users rather than to methadone users. The record 
does not tell us how many methadone users were rejected.

27 The statistic relied upon by the District Court was derived from a 
study of methadone patients prepared by a researcher at Rockefeller Uni-
versity based upon data supplied by the public methadone clinics in New 
York City. In that the District Court admittedly received virtually no 
evidence about the private clinics, their funding, and their participants, see 
n. 7, supra, there is no basis for assuming that the Rockefeller University 
statistic is applicable to participants in the private programs.
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programs for over a year—the only class improperly excluded 
by TA’s policy under the District Court’s analysis. The 
record demonstrates, in fact, that the figure is virtually irrele-
vant because a substantial portion of the persons included in 
it are either unqualified for other reasons—such as the illicit 
use of drugs and alcohol28—or have received successful assist-
ance in finding jobs with employers other than TA.29 Finally, 
we have absolutely no data on the 14,000 methadone users 
in the private programs, leaving open the possibility that the 
percentage of blacks and Hispanics in the class of methadone 
users is not significantly greater than the percentage of those 
minorities in the general population of New York City.30

28 To demonstrate employability, the District Court referred to a study 
indicating that 34% to 59% of the methadone users who have been in a 
maintenance program for a substantial period of time are employed. The 
evidence was inconclusive with respect to all methadone users. 399 F. 
Supp., at 1047. However, the director of the second largest program in 
New York City testified that only 33% of the entire methadone-patient 
population in that program were employable. Tr. 345 (Jan. 10, 1975). 
On the statistics relating to illicit use of drugs and alcohol, see supra, at 
575-576.

29 Although “a statistical showing of disproportionate impact [need not] 
always be based on an analysis of the characteristics of actual applicants,” 
Dothard n . Rawlinson, 433 U. S. 321, 330, “evidence showing that the 
figures for the general population might not accurately reflect the pool of 
qualified job applicants” undermines the significance of such figures. 
Teamsters v. United States, supra, at 340 n. 20.

30 If all of the participants in private clinics are white, for example, then 
only about 40% of all methadone users would be black or Hispanic—com-
pared to the 36.3% of the total population of New York City that was black 
or Hispanic as of the 1970 census. Assuming instead that the percentage 
of those minorities in the private programs duplicates their percentage in 
the population of New York City, the figures would still only show that 
50% of all methadone users are black or Hispanic compared to 36.3% of 
the population in the metropolitan area. (The 20% figure relied upon by 
the dissent refers to blacks and Hispanics in the work force, rather than in 
the total population of the New York City metropolitan area. The reason 
the total-population figure is the appropriate one is because the 63% figure
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At best, respondents’ statistical showing is weak; even if it 
is capable of establishing a prima facie case of discrimination, 
it is assuredly rebutted by TA’s demonstration that its nar-
cotics rule (and the rule’s application to methadone users) is 
“job related.” 31 The District Court’s express finding that the 
rule was not motivated by racial animus forecloses any claim 
in rebuttal that it was merely a pretext for intentional 
discrimination. 414 F. Supp., at 279. We conclude that 
respondents failed to prove a violation of Title VII. We 
therefore must reach the constitutional issue.

Ill
The Equal Protection Clause of the Fourteenth Amend-

ment provides that no State shall “deny to any person within 
its jurisdiction the equal protection of the laws.” The Clause 
announces a fundamental principle: the State must govern 
impartially. General rules that apply evenhandedly to all 
persons within the jurisdiction unquestionably comply with 
this principle. Only when a governmental unit adopts a rule 
that has a special impact on less than all the persons subject 

relied upon by respondents refers to methadone users in the population 
generally and not just those in the work force.)

31 Respondents recognize, and the findings of the District Court estab-
lish, that TA’s legitimate employment goals of safety and efficiency require 
the exclusion of all users of illegal narcotics, barbiturates, and amphetamines, 
and of a majority of all methadone users. See n. 4, supra; supra, at 
575-576, and nn. 9-10; 577, and n. 14; n. 28, supra. The District Court also 
held that those goals require the exclusion of all methadone users from the 
25% of its positions that are “safety sensitive.” See supra, at 578. Finally, 
the District Court noted that those goals are significantly served by—even 
if they do not require—TA’s rule as it applies to all methadone users 
including those who are seeking employment in non-safety-sensitive posi-
tions. See nn. 33, 37, infra. The record thus demonstrates that TA’s 
rule bears a “manifest relationship to the employment in question.” 
Griggs v. Duke Power Co., 401 U. S. 424, 432. See Albemarle Paper Co. 
v. Moody, 422 U. S. 405, 425. Whether or not respondents’ weak showing 
was sufficient to establish a prima facie case, it clearly failed to carry 
respondents’ ultimate burden of proving a violation of Title VII.
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to its jurisdiction does the question whether this principle is 
violated arise.

In this case, TA’s Rule 11 (b) places a meaningful restric-
tion on all of its employees and job applicants; in that sense 
the rule is one of general applicability and satisfies the equal 
protection principle without further inquiry. The District 
Court, however, interpreted the rule as applicable to the 
limited class of persons who regularly use narcotic drugs, 
including methadone. As so interpreted, we are necessarily 
confronted with the question whether the rule reflects an 
impermissible bias against a special class.

Respondents have never questioned the validity of a special 
rule for all users of narcotics. Rather, they originally con-
tended that persons receiving methadone should not be 
covered by that rule; in other words, they should not be 
included within a class that is otherwise unobjectionable. 
Their constitutional claim was that methadone users are 
entitled to be treated like most other employees and appli-
cants rather than like other users of narcotics. But the 
District Court’s findings unequivocally establish that there 
are relevant differences between persons using methadone 
regularly and persons who use no narcotics of any kind.32

32 The District Court found that methadone is a narcotic. See 399 F. 
Supp., at 1038. See also id., at 1044 (“The evidence is that, during the 
time patients are being brought up to their constant dosage of methadone 
(a period of about six weeks), there may be complaints of drowsiness, 
insomnia, excess sweating, constipation, and perhaps some other symp-
toms”). Moreover, every member of the class of methadone users was 
formerly addicted to the use of heroin. None is completely cured; other-
wise, there would be no continuing need for treatment. All require some 
measure of special supervision, and all must structure their weekly 
routines around mandatory appearances at methadone clinics. The clinics 
make periodic checks as long as the treatment continues in order to detect 
evidence of drug abuse. Employers must review, and sometimes verify, 
these checks; since the record indicates that the information supplied by 
treatment centers is not uniformly reliable, see n. 7, supra, the employer 
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Respondents no longer question the need, or at least the 
justification, for special rules for methadone users. Indeed, 
they vigorously defend the District Court’s opinion which 
expressly held that it would be permissible for TA to have a 
special rule denying methadone users any employment unless 
they had been undergoing treatment for at least a year, and 
another special rule denying even the most senior and reliable 
methadone users any of the more dangerous jobs in the 
system.

The constitutional defect in TA’s employment policies, 
according to the District Court, is not that TA has special 
rules for methadone users, but rather that some members of 
the class should have been exempted from some requirements 
of the special rules. Left intact by its holding are rules 
requiring special supervision of methadone users to detect 
evidence of drug abuse, and excluding them from high-risk 
employment. Accepting those rules, the District Court none-
theless concluded that employment in nonsensitive jobs could 
not be denied to methadone users who had progressed satis-
factorily with their treatment for one year, and who, when 
examined individually, satisfied TA’s employment criteria. 
In short, having recognized that disparate treatment of meth-
adone users simply because they are methadone users is 
permissible—and having excused TA from an across-the-board 
requirement of individual consideration of such persons—the 
District Court construed the Equal Protection Clause as 
requiring TA to adopt additional and more precise special 
rules for that special class.

has a special and continuing responsibility to review the condition of these 
persons.

In addition, a substantial percentage of persons taking methadone will 
not successfully complete the treatment program. The findings do not 
indicate with any precision the number who drop out, or the number who 
can fairly be classified as unemployable, but the evidence indicates that it 
may well be a majority of those taking methadone at any given time. See 
nn. 14 and 28, supra.
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But any special rule short of total exclusion that TA might 
adopt is likely to be less precise—and will assuredly be more 
costly33—than the one that it currently enforces. If eligibil-
ity is marked at any intermediate point—whether after one 
year of treatment or later—the classification will inevitably 
discriminate between employees or applicants equally or

33 The District Court identified several significant screening procedures 
that TA would have to adopt specially for methadone users if it aban-
doned its rule. For example, the court noted that current methadone users 
(but no other applicants) would have to
“demonstrate that they have been on a reliable methadone program for 
a year or more; that they have faithfully abided by the rules of the pro-
gram; [and] that, according to systematic tests and observations, they 
have been free of any illicit drug or alcohol abuse for the entire period 
of treatment, excluding a possible adjustment period . . . .” 399 F. Supp., 
at 1049.

The District Court also recognized that verifying the above demon-
strations by the methadone user would require special efforts to obtain 
reliable information from, and about, each of the many different metha-
done maintenance clinics—a task that it recognized could be problematic 
in some cases. Id., at 1050; see n. 7, supra. Furthermore, once it hired 
a methadone user, TA would have a continuing duty to monitor his prog-
ress in the maintenance program and would have to take special precau-
tions against his promotion to any of the safety-sensitive positions from 
which the District Court held he may be excluded.

The dissent is therefore repeatedly mistaken in attributing to the Dis-
trict Court a finding that TA’s “normal screening process without addi-
tional effort” would suffice in the absence of the “no drugs” rule. Post, 
at 608. See post, at 608 n. 14. Aggravating this erroneous factual assump-
tion is a mistaken legal proposition advanced by the dissent—that TA can 
be faulted for failing to prove the unemployability of “successfully main-
tained methadone users. Post, at 605. Aside from the misallocation of the 
burden of proof that underlies this argument, it is important to note, see 
post, at 606, that TA did prove that 20% to 30% of the class afforded relief 
by the District Court are not “successfully maintained,” and hence are 
assuredly not employable. Even assuming therefore that the percentage 
of employable persons in the remaining 70% is the same as that in the 
class of TA applicants who do not use methadone, it is respondents who 
must be faulted for failing to prove that the offending 30% could be 
excluded as cheaply and effectively in the absence of the rule.



NEW YORK TRANSIT AUTHORITY v. BEAZER 591

568 Opinion of the Court

almost equally apt to achieve full recovery.34 Even the Dis-
trict Court’s opinion did not rigidly specify one year as a con-
stitutionally mandated measure of the period of treatment 
that guarantees full recovery from drug addiction.35 The 
uncertainties associated with the rehabilitation of heroin 
addicts precluded it from identifying any bright line marking 
the point at which the risk of regression ends.36 By contrast, 
the “no drugs” policy now enforced by TA is supported by 
the legitimate inference that as long as a treatment program 
(or other drug use) continues, a degree of uncertainty per-
sists.37 Accordingly, an employment policy that postpones 

34 It may well be, in fact, that many methadone users who have been in 
programs for something less than a year are actually more qualified for 
employment than many others who have been in a program for longer 
than a year.

35 “The TA is not prevented from making reasonable rules and regula-
tions about methadone maintained persons—such as requiring satisfactory 
performance in a program for a period of time such as a year . . . .” 
399 F. Supp., at 1058.

36 These uncertainties are evident not only in the District Court’s find-
ings but also in legislative consideration of the problem. See Marshall n . 
United States, 414 U. S. 417, 425-427.

37 The completion of the program also marks the point at which the 
employee or applicant considers himself cured of drug dependence. More-
over, it is the point at which the employee/applicant no longer must make 
regular visits to a methadone clinic, no longer has access to free metha-
done that might be hoarded and taken in excessive and physically dis-
ruptive doses, and at which a simple urine test—as opposed to a urine test 
followed up by efforts to verify the bona fides of the subject’s participa-
tion in a methadone program, and of the program itself—suffices to prove 
compliance with TA’s rules.

Respondents argue that the validity of these considerations is belied by 
TA’s treatment of alcoholics. Although TA refuses to hire new employees 
with drinking problems, it continues in its employ a large number of 
persons who have either been found drinking on the job or have been 
deemed unfit for duty because of prior drinking. These situations give 
rise to discipline but are handled on an individual basis. But the fact 
that TA has the resources to expend on one class of problem employees 
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eligibility until the treatment program has been completed, 
rather than accepting an intermediate point on an uncertain 
line, is rational. It is neither unprincipled nor invidious in 
the sense that it implies disrespect for the excluded subclass. 

At its simplest, the District Court’s conclusion was that 
TA’s rule is broader than necessary to exclude those meth-
adone users who are not actually qualified to work for TA. 
We may assume not only that this conclusion is correct but also 
that it is probably unwise for a large employer like TA to rely 
on a general rule instead of individualized consideration of 
every job applicant. But these assumptions concern matters 
of personnel policy that do not implicate the principle safe-
guarded by the Equal Protection Clause.38 As the District 
Court recognized, the special classification created by TA’s 
rule serves the general objectives of safety and efficiency.39 
Moreover, the exclusionary line challenged by respondents “is 
not one which is directed 'against’ any individual or category 
of persons, but rather it represents a policy choice . . . made 
by that branch of Government vested with the power to make 
such choices.” Marshall v. United States, 414 U. S. 417, 428.

does not by itself establish a constitutional duty on its part to come up 
with resources to spend on all classes of problem employees.

38 The District Court also concluded that TA’s rule violates the Due 
Process Clause because it creates an “irrebuttable presumption” of unem-
ployability on the part of methadone users. 399 F. Supp., at 1057. Re-
spondents do not rely on the due process argument in this Court, and 
we find no merit in it.

39 “[L]egislative classifications are valid unless they bear no rational 
relationship to the State’s objectives. Massachusetts Bd. of Retirement v. 
Jdurgia, [427 U. S. 307, 314]. State legislation ‘does not violate the Equal 
Protection Clause merely because the classifications [it makes] are imper-
fect.’ Dandridge n . Williams, 397 U. S. 471, 485.” Washington v. 
Yakima Indian Nation, 439 U. S. 463, 501-502. See also Vance v. Bradley, 
ante, at 108, quoting Phillips Chemical Co. n . Dumas School District, 
361 U. S. 376, 385 (“Even if the classification involved here is to some 
extent both underinclusive and overinclusive, and hence the line drawn by 
Congress imperfect, it is nevertheless the rule that in a case like this ‘per-
fection is by no means required’ ”).
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Because it does not circumscribe a class of persons character-
ized by some unpopular trait or affiliation, it does not create 
or reflect any special likelihood of bias on the part of the 
ruling majority.40 Under these circumstances, it is of no 
constitutional significance that the degree of rationality is not 
as great with respect to certain ill-defined subparts of the 
classification as it is with respect to the classification as a 
whole. Mathews n . Diaz, 426 U. S. 67, 83-84.41

40 Since Barbier v. Connolly, 113 U. S. 27, the Court’s equal protection 
cases have recognized a distinction between “invidious discrimination,” 
id., at 30—i. e., classifications drawn “with an evil eye and an unequal 
hand” or motivated by “a feeling of antipathy” against, a specific group 
of residents, Yick Wo v. Hopkins, 118 U. S. 356, 373-374; Soon Hing n . 
Crowley, 113 U. S. 703, 710; see also Quong Wing v. Kirkendall, 223 U. S. 
59; Holden v. Hardy, 169 U. S. 366, 398—and those special rules that “are 
often necessary for general benefits [such as] supplying water, preventing 
fires, lighting districts, cleaning streets, opening parks, and many other ob-
jects.” Barbier, supra, at 31. See also Washington v. Davis, 426 U S. 229, 
239-241. Quite plainly, TA’s Rule 11 (b) was motivated by TA’s interest 
in operating a safe and efficient transportation system rather than by any 
special animus against a specific group of persons. Cf. 414 F. Supp., at 
279. Respondents recognize this valid general motivation, as did the Dis-
trict Court, and for that reason neither challenges TA’s rule as it applies 
to all narcotic users, or even to all methadone users. Because respondents 
merely challenge the rule insofar as it applies to some methadone users, 
that challenge does not even raise the question whether the rule falls on 
the “invidious” side of the Barbier distinction. Accordingly, there is noth-
ing to give rise to a presumption of illegality and to warrant our especially 
“attentive judgment.” Cf. Truax v. Corrigan, 257 U. S. 312, 327.

41 “When a legal distinction is determined, as no one doubts that it may 
be, between night and day, childhood and maturity, or any other ex-
tremes, a point has to be fixed or a line has to be drawn, or gradually 
picked out by successive decisions, to mark where the change takes place. 
Looked at by itself without regard to the necessity behind it the line or 
point seems arbitrary. It might as well or nearly as well be a little more 
to one side or the other. But when it is seen that a line or point there 
must be, and that there is no mathematical or logical way of fixing it pre-
cisely, the decision of the legislature must be accepted unless we can say 
that it is very wide of any reasonable mark.” Louisville Gas Co. v. Cole-
man, 277 U. S. 32, 41 (Holmes, J., dissenting).
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No matter how unwise it may be for TA to refuse employ-
ment to individual car cleaners, track repairmen, or bus-
drivers simply because they are receiving methadone treat-
ment, the Constitution does not authorize a federal court to 
interfere in that policy decision. The judgment of the Court 
of Appeals is

Reversed.

Mr . Justi ce  Powell , concurring in part and dissenting in 
part.

The opinion of the Court addresses, and sustains, the policy 
of the Transit Authority under its Rule 11 (b) only insofar 
as it applies to employees and applicants for employment 
who “are receiving methadone treatment?’ (emphasis sup-
plied) . Ante, at 572-573, n. 3, and ante, this page. I concur 
in the opinion of the Court holding that there is no violation 
of the Equal Protection Clause or Title VII when the Author-
ity’s policy is applied to employees or applicants who are 
currently on methadone.

But in my view the question presented by the record and 
opinions of the courts below is not limited to the effect of the 
rule on present methadone users. Indeed, I had thought it 
conceded by all concerned that the Transit Authority’s policy 
of exclusion extended beyond the literal language of Rule 
11 (b) to persons currently free of methadone use but who 
had been on the drug within the previous five years. The 
District Court was unsure whether all past users were excluded 
but indicated that the policy of exclusion covered at least 
persons who had been free of methadone use for less than five 
years. 399 F. Supp. 1032,1036 (SDNY 1975) J The Court of

1The District Court also noted that the Authority “contends that it 
cannot afford to take what it considers the risks of employing present or 
past methadone maintained persons, except possibly those who have been 
successfully withdrawn from methadone for several years.” 399 F. Supp., 
at 1052 (emphasis supplied).
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Appeals for the Second Circuit was unequivocal. It under-
stood that the rule constituted a “blanket exclusion from 
employment of all persons participating in or having success-
fully concluded methadone maintenance programs.” 558 F. 
2d 97, 99 (1977).

Petitioners’ brief in this Court states, in effect, that the 
Authority will consider only applicants for employment who 
have been free of a drug problem for “at least five years”:

“[T]he Authority will give individual consideration to 
people with a past history of drug addiction including 
those who have completed either a drug free or a metha-
done maintenance program, and who have been com-
pletely drug free and have had a stable history for at least 
five years.” Brief for Petitioners 5.

There was a similar recognition of the Authority’s policy in 
the petition for a writ of certiorari.2

Despite this unanimity among the parties and courts below 
as to the question presented, the Court today simply chooses 
to limit its decision to the policy with respect to employees 
and applicants currently receiving methadone treatment. The 
explanation given is that “neither the findings of fact, nor the 
record evidence, squarely presents any issue with respect to 
former users that must be resolved in order to dispose of this 
litigation.” Ante, at 572-573, n. 3. But the only support the 
Court cites for this statement is a lack of proof as to the 
policy’s actual application. In light of the express admission 

2 In petitioners’ statement of the case the affected class was said to in-
clude former addicts “who are participants in or have completed a metha-
done maintenance program.” Pet. for Cert. 4 (emphasis supplied).

The brief for respondents similarly described the Transit Authority’s 
policy:

“The Transit Authority’s blanket denial of employment to fully rehabili-
tated heroin addicts who are being or ever have been treated in metha-
done maintenance programs violates the Equal Protection and Due Process 
Clauses of the Fourteenth Amendment.” Brief for Respondents 59.
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of the Transit Authority to the District Court that the policy 
extended to at least some former users,3 evidence of the past 
application of the policy was irrelevant to the fashioning of 
prospective relief.4

I conclude that the Court has decided only a portion of the 
case presented, and has failed to address what it recognizes as 
the more difficult issue. Ante, at 572-573, n. 3, 591-592, and 
n. 37. We owe it to the parties to resolve all issues properly 
presented, rather than to afford no guidance whatever as to 
whether former drug and methadone users may be excluded 
from employment by the Authority. I agree with the courts 
below that there is no rational basis for an absolute bar 
against the employment of persons who have completed suc-
cessfully a methadone maintenance program and who otherwise

3 See, e. g., 3 Court of Appeals Joint App. in No. 76-7295, pp. 1106a- 
1112a.

4 The Court seems to imply that because the Transit Authority’s policy 
with respect to former methadone users had not been invoked against any 
of the named plaintiffs, it was improper for the District Court to certify 
a class of former users who would be affected by the policy. Ante, at 572- 
573, n. 3, 576-577, n. 12. Even if one were to consider it proper for this 
Court to disregard the District Court’s explicit finding that plaintiff Frasier 
“was rejected because of his former methadone use,” 399 F. Supp., at 1034 
(emphasis supplied), the Court overlooks the further finding:
“ [I] t is unquestioned that there are many methadone maintenance patients 
who successfully withdraw from methadone and stay clear of drug abuse 
thereafter. Plaintiff Beazer is such a person, having ceased using metha-
done almost two years ago.
“There is no rational reason for maintaining an absolute bar against the 
employment of these persons regardless of their individual merits.” Id., at 
1051.
It is clear that Beazer both was a proper representative of the class of 
former users and was interested in Transit Authority employment, inas-
much as reinstatement was part of the relief he sought. In light of the 
Transit Authority’s unequivocal policy of not employing persons in 
Beazer’s position, it was unnecessary for him to engage in the futile ritual 
of reapplying for employment after terminating his methadone use in 
order to have standing to attack the policy.
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are qualified for employment. See Vance v. Bradley, ante, at 
111; Massachusetts Bd. of Retirement v. Murgia, 427 U. S. 
307, 314 (1976); San Antonio Independent School Dist. v. 
Rodriguez, 411 U. S. 1, 40 (1973). I therefore would affirm 
the judgment below with respect to the class of persons who 
are former methadone users.

Mr . Justi ce  Brennan , dissenting.
I would affirm for the reasons stated in Part I of Mr . Jus -

tice  White ’s dissenting opinion.

Mr . Just ice  White , with whom Mr . Just ice  Marshall  
joins, dissenting.

Although the Court purports to apply settled principles 
to unique facts, the result reached does not square with either 
Title VII or the Equal Protection Clause. Accordingly, but 
respectfully, I dissent.

I
As an initial matter, the Court is unwise in failing to 

remand the statutory claims to the Court of Appeals. The 
District Court decided the Title VII issue only because it 
provided a basis for allowing attorney’s fees. 414 F. Supp. 
277, 278 (SDNY 1976). The Court of Appeals did not deal 
with Title VII, relying instead on the intervening passage of 
the Civil Rights Attorney’s Fees Awards Act of 1976,1 which 
authorized the award of fees for success on the equal protec-
tion claim today held infirm by the Court. 558 F. 2d 97, 99- 
100 (CA2 1977). In such circumstances, on finding that we 
disagree with the judgment of the Court of Appeals as to the 
constitutional question, we would usually remand the unex-
plored alternative basis for relief.2 E. g., Vermont Yankee 

142 U.S. C. §1988.
2 The Court finds it inappropriate to remand because the Title VII 

question “was fully aired before the District Court, . . . involves the 
application of settled legal principles to uncontroversial facts, and . . .
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Nuclear Power Corp. v. NRDC, 435 U. S. 519, 549 (1978). 
And see Arlington Heights v. Metropolitan Housing Dev. 
Corp., 429 U. S. 252, 271 (1977), which involved nearly iden-
tical circumstances. That course would obviate the need for 
us to deal with what the Court considers to be a factual issue 
or at least would provide assistance in analyzing the issue.

Because the Court has decided the question, however, I 
must express my reservations about the merits of that decision. 
In a disparate-impact hiring case such as this, the plaintiff 
must show that the challenged practice excludes members of 
a protected group in numbers disproportionate to their inci-
dence in the pool of potential employees.3 Respondents made 
out a sufficient, though not strong, prima facie case by prov-
ing that about 63% of those using methadone in the New York 
City area are black or Hispanic and that only about 20% of 
the relevant population as a whole belongs to one of those 
groups.4 I think it fair to conclude, as the District Court must

has been carefully briefed in this Court without any of the parties’ even 
suggesting the possibility of a remand.” Ante, at 583-584, n. 24. The Court 
is able to overturn the Title VII judgment below, however, only after 
reversing some of the District Court’s key findings of fact, which the 
parties strongly contest, on grounds that were not aired at all in the 
District Court or the Court of Appeals. See n. 4, infra, and infra, at 600 
and n. 6.

3 See ante, at 584; Dothard v. Rawlinson, 433 U. S. 321, 329 (1977). 
The failure to hire is not “because of” race, color, religion, sex, or national 
origin if the adverse relationship of the challenged practice to one of those 
factors is purely a matter of chance—a statistical coincidence. See Griggs 
v. Duke Power Co., 401 U. S. 424, 430 (1971); Civil Rights Act of 1964, 
§703 (a), 42 U. S. C. §2000e-2 (a). Beyond the statistically significant 
relationship between race and participation in methadone programs shown 
by the figures here, respondents introduced direct evidence that the high 
frequency of minorities among the disqualified group was not just a chance 
aberration. See nn. 7 and 15, infra.

4 The Court asserts that the proper percentage is 36.3. Respondents 
relied upon the 1970 census figures for the New York Standard Metro-
politan Statistical Area work force: 15.0% black and 5.1% Hispanic. 
Petitioners accept the 20% figure. Brief for Petitioners 53. And the
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have, that blacks and Hispanics suffer three times as much 
from the operation of the challenged rule excluding methadone 
users as one would expect from a neutral practice. Thus, 
excluding those who are or have been in methadone programs 
“operate [s] to render ineligible a markedly disproportionate 
number” of blacks and Hispanics. Griggs v. Duke Power Co., 
401 U. S. 424, 429 (1971).

In response to this, the Court says that the 63% statistic 
was not limited to those who worked for or sought to 
work for petitioners and to those who have been successfully 
maintained on methadone, and that it does not include those 
in private clinics. Ante, at 584-586. I suggest, in the first 
place, that these attacks on facially valid statistics should 
have been made in the District Court and the Court of Ap-
peals, see Dothard n . Rawlinson, 433 U. S. 321, 331 (1977); 
the first contention was not even made in this Court. It also 
seems to me that petitioners have little to complain about 
insofar as the makeup of the applicant pool is concerned since 
they refused on grounds of irrelevancy to allow discovery of 
the racial background of the applicants denied employment 
pursuant to the methadone rule.

In any event, I cannot agree with the Court’s assertions that 
this evidence “reveals little if anything,” “tells us nothing,” and 
is “virtually irrelevant.” Ante, at 585-586.5 There is not a

District Court apparently did so also. No matter which figure is correct, 
there is still a disparate impact.

5 The Court quotes Teamsters v. United States, 431 U. S. 324, 340 n. 20 
(1977), to the effect that “‘evidence showing that the figures for the 
general population might not accurately reflect the pool of qualified job 
applicants’ undermines the significance of such figures.” Ante, at 586, 
n. 29. Petitioners have not put on such “evidence”; we have only the 
Court’s hypotheses, facially unlikely ones at that. Under the Federal 
Rules of Evidence, to be admissibly relevant, evidence must only tend to 
establish a material fact. This evidence does that, and by definition 
unrebutted probative evidence on the material fact is sufficient to make 
out a prima facie case.
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shadow of doubt that methadone users do apply for employ-
ment with petitioners, and because 63% of all methadone users 
are black or Hispanic, there is every reason to conclude that a 
majority of methadone users who apply are also from these 
minority groups. Almost 5% of all applicants are rejected due 
to the rule, and undoubtedly many black and Hispanic meth-
adone users are among those rejected. Why would propor-
tionally fewer of them than whites secure work with petitioners 
absent the challenged practice? The Court gives no reason 
whatsoever for rejecting this sensible inference, and where 
the inference depends so much on local knowledge, I would 
accept the judgment of the District Court rather than purport 
to make an independent judgment from the banks of the 
Potomac. At the very least, as I have said, I would seek the 
views of the Court of Appeals.

The Court complains that even if minority groups make 
up 63% of methadone-user applicants this statistic is an 
insufficient indicator of the composition of the group found 
by the District Court to have been wrongly excluded—that 
is, those who have been successfully maintained for a year or 
more. I cannot, however, presume with the Court that blacks 
or Hispanics will be less likely than whites to succeed on 
methadone. I would have thought the presumption, until 
rebutted, would be one of an equal chance of success, and 
there has been no rebuttal.

Finally, as to the racial composition of the patients at 
private clinics, I note first that the District Court found that 
“[b] etween 62% and 65% of methadone maintained persons 
in New York City are black and Hispanic . . . .” 414 F. 
Supp., at 279. The finding was for the total population, not 
just for public clinics. Even assuming that the Court wishes 
to overturn this finding of fact as clearly erroneous, I see no 
support for doing so. The evidence from the Methadone In-
formation Center at Rockefeller University indicated that 
61% of all patients in the metropolitan area were black or 
Puerto Rican (with 5.85% undefined). This was based on a
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1,400-patient sample, which, according to the Center, “was 
drawn on a random basis and very accurately reflects the total 
population for Metropolitan New York City” (emphasis sup-
plied). There is no reason to believe that this study, which 
in its reporting of the total number of patients of all races 
included both public and private clinics, did not include 
private programs in its racial-composition figures.6 And even 
if everyone in the private clinics were white, a highly unlikely 
assumption at best,7 the challenged rule would still auto-
matically exclude a substantially greater number of blacks 
and Hispanics than would a practice with a racially neutral 
effect.

With all due respect, I would accept the statistics as making 

6 Petitioners suggest that the evidence did not include private clinics 
since the Center does not receive information from them. Had this ob-
jection been raised in the District Court as it should have been, re-
spondents would have had the opportunity to remove any doubt about 
whether the evidence included private programs. Moreover, in support 
of their suggestion, petitioners rely upon two isolated statements that 
do not directly discuss the study in question. Dr. Lukoff testified that 
the private clinics report to the FDA but not to the “Rockefeller Insti-
tute register,” and he estimated that there were about 1,500 patients in 
such unreporting clinics. Tr. 252 (Jan. 9, 1975) (emphasis supplied). 
Dr. Dole, a professor at Rockefeller University and senior physician at 
the University Hospital, testified that “the methadone data center . . . 
maintains the computerized inventory on all 1^0,000 patients in treat-
ment” and that “[a] 11 of the known programs report, I presume.” Id., 
at 114 (Jan. 7, 1975) (emphasis supplied). He did testify that “[t]he 
most detailed documentation comes from the major public” programs, 
which “comprise about 25,000 out of the 40,000” methadone patients. 
As to the remaining patients, his program still had “simpl[e] registry 
information . . . .” Id., at 115-116. In short, the majority’s unsupported 
effort to undermine the District Court’s findings of fact merely estab-
lishes the wisdom of either remanding or, on the Court’s evident assump-
tion that the Court of Appeals would have affirmed the Title VII judg-
ment, abiding by the “two-court rule.”

7 The evidence before the District Court established that 80% of heroin 
addicts in the New York City metropolitan area, the source of clients for 
both public and private methadone clinics, are black or Hispanic.
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a prima facie case of disparate impact. Obviously, the case 
could have been stronger, but this Court is unjustified in dis-
placing the District Court’s acceptance of uncontradicted, 
relevant evidence. Perhaps sensing that, the Court goes on 
to say that if such a prima facie showing was made it was 
rebutted by the fact that the rule is “job related.”

Petitioners had the burden of showing job relatedness. 
They did not show that the rule results in a higher quality 
labor force, that such a labor force is necessary, or that the 
cost of making individual decisions about those on methadone 
was prohibitive. Indeed, as shown in the equal protection 
discussion infra, petitioners have not come close to showing 
that the present rule is “demonstrably a reasonable measure 
of job performance.” Griggs, 401 U. S., at 436. No one could 
reasonably argue that petitioners have made the kind of show-, 
ing demanded by Griggs or Albemarle Paper Co. v. Moody, 
422 U. S. 405 (1975). By petitioners’ own stipulation, see n. 
14, infra, this employment barrier was adopted “without 
meaningful study of [its] relationship to job-performance 
ability.” Griggs, supra, at 431. As we stated in Washington 
v. Davis, 426 U. S. 229, 247 (1976), Title VII “involves a more 
probing judicial review of, and less deference to, the seem-
ingly reasonable acts of administrators and executives than is 
appropriate under the Constitution . . . .” Therefore, unlike 
the majority, ante, at 587 n. 31, I think it insufficient that 
the rule as a whole has some relationship to employment so 
long as a readily identifiable and severable part of it does not.

II
I also disagree with the Court’s disposition of the equal 

protection claim in light of the facts established below. The 
District Court found that the evidence conclusively established 
that petitioners exclude from employment all persons who are 
successfully on methadone maintenance—that is, those who 
after one year are “free of the use of heroin, other illicit
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drugs, and problem drinking,” 399 F. Supp. 1032, 1047 (SDNY 
1975)—and those who have graduated from methadone pro-
grams and remain drug free for less than five years;8 that past 

8 Because the rule is unwritten in relevant part, there is confusion about 
its scope. The Court asserts that it does not exclude those who formerly 
used methadone, and that the District Court “did not settle the question of 
what policy TA enforces in this respect . . . .” Ante, at 572 n. 3. In fact, 
however, petitioners openly admit that they automatically exclude former 
methadone users unless they “have been completely drug free and have had 
a stable history for at least five years.” Brief for Petitioners 5. And I 
quote the District Court’s actual finding which in context is unlike that 
described by the majority:
“It is clear that a relatively recent methadone user would be subject to the 
blanket exclusionary policy. However, the TA has indicated that there 
might be some flexibility with respect to a person who had once used 
methadone, but had been free of such use for a period of five years or 
more.” 399 F. Supp., at 1036.

The Court finds no “concrete dispute between adverse litigants” over 
the former-users policy because no former user is entitled to relief under 
the District Court’s injunction. Ante, at 573 n. 3. But respondent Frasier 
is a former user, see ante, at 576-577, n. 12, and the District Court expressly 
granted him relief, including backpay from the time he was rejected as a 
recent former methadone user. App. to Pet. for Cert. 77a-78a. The Court 
says the District Court erred in finding as facts that Frasier was using no 
narcotics in April 1973 and that petitioners refused to hire him solely 
because of his prior, apparently successful methadone treatment. As I 
read the facts as recited by the Court, the District Court was clearly 
correct, but in any event petitioners have not preserved this argument in 
the Court of Appeals or here. See Defendants’ Proposed Findings of Fact 
6-7 (filed Oct. 18, 1974) (Frasier “purportedly” graduated successfully 
from the methadone program on March 19, 1973, and, though otherwise 
eligible, was rejected due to “his drug history” on April 2, 1973). See also 
ante, at 596 n. 4 (Powe ll , J., dissenting in relevant part).

The Court apparently reads the District Court’s injunction as protecting 
only those persons who had been in methadone programs for a year or 
longer before they were cured. It is incredible that the District Court 
would have punished those persons able to triumph over heroin addiction 
in less than a year. And the context of the District Court’s order, com-
bined with the grant of relief to respondent Frasier, makes it clear that 
the court intended to protect, and had good reason to do so, all former
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or present successful methadone maintenance is not a mean-
ingful predictor of poor performance or conduct in most job 
categories; that petitioners could use their normal employee-
screening mechanisms to separate the successfully maintained 
users from the unsuccessful; and that petitioners do exactly 
that for other groups that common sense indicates might also 
be suspect employees.9 Petitioners did not challenge these 
factual conclusions in the Court of Appeals, but that court 
nonetheless reviewed the evidence and found that it over-
whelmingly supported the District Court’s findings. 558 F. 
2d, at 99. It bears repeating, then, that both the District 
Court and the Court of Appeals found that those who have 
been maintained on methadone for at least a year and who are 
free from the use of illicit drugs and alcohol can easily be iden-
tified through normal personnel procedures and, for a great 
many jobs, are as employable as and present no more risk 
than applicants from the general population.

Though petitioners’ argument here is primarily an attack 
upon the factfinding below, the Court does not directly accept 
that thesis. Instead, it concludes that the District Court and 
the Court of Appeals both misapplied the Equal Protection

methadone users as well as those current users who have been successfully 
maintained for more than a year.

9 Respondents presented numerous top experts in this field and large 
employers experienced with former heroin users treated with methadone. 
Both sides rested after six days of trial, but the District Court demanded 
nine more days of further factual development, and an 8-hour inspec-
tion of petitioners’ facilities, because it did not believe that the evidence 
could be so one-sidedly in respondents’ favor. The court correctly realized 
its responsibility in a public-law case of this type to demand the whole 
story before making a constitutional ruling. See Chayes, The Role of the 
Judge in Public Law Litigation, 89 Harv. L. Rev. 1281 (1976). The 
District Court called six witnesses of its own, and it chose them primarily 
because they had written articles on methadone maintenance that petition-
ers asserted had shown the unreliability of that method of dealing with 
heroin addiction. It also correctly expressed its refusal to base its judg-
ment on shifting medical opinions.
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Clause. On the facts as found, however, one can reach the 
Court’s result only if that Clause imposes, no real constraint 
at all in this situation.

The question before us is the rationality of placing success-
fully maintained or recently cured persons in the same cate-
gory as those just attempting to escape heroin addiction or 
who have failed to escape it, rather than in with the general 
population.10 The asserted justification for the challenged 
classification is the objective of a capable and reliable work 
force, and thus the characteristic in question is employability. 
“Employability,” in this regard, does not mean that any par-
ticular applicant, much less every member of a given group 
of applicants, will turn out to be a model worker. Nor does 
it mean that no such applicant will ever become or be dis-
covered to be a malingerer, thief, alcoholic, or even heroin 
addict. All employers take such risks. Employability, as the 
District Court used it in reference to successfully maintained 
methadone users, means only that the employer is no more 
likely to find a member of that group to be an unsatisfactory 
employee than he would an employee chosen from the general 
population.

Petitioners had every opportunity, but presented nothing to 
negative the employability of successfully maintained metha-
done users as distinguished from those who were unsuccessful. 
Instead, petitioners, like the Court, dwell on the methadone 
failures—those who quit the programs or who remain but 
turn to illicit drug use. The Court, for instance, makes much 
of the drug use of many of those in methadone programs, 
including those who have been in such programs for more 
than one year. Ante, at 576, and n. 10. But this has little force 

10 The rule’s treatment of those who succeed is at issue here, since the 
District Court effectively amended the complaint to allege discrimination 
against that subgroup, see Fed. Rule Civ. Proc. 15(b), and implicitly 
found no constitutional violation with respect to others burdened by the 
practice.
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since those persons are not “successful,” can be and have been 
identified as such, see ante, at 574-575,11 and, despite the Court’s 
efforts to put them there, see ante, at 590 n. 33, are not within 
the protection of the District Court’s injunction. That 20% 
to 30% are unsuccessful after one year in a methadone pro-
gram tells us nothing about the employability of the success-
ful group, and it is the latter category of applicants that the 
District Court and the Court of Appeals held to be unconsti-
tutionally burdened by the blanket rule disqualifying them 
from employment.

The District Court and the Court of Appeals were therefore 
fully justified in finding that petitioners could not reasonably 
have concluded that the protected group is less employable 
than the general population and that excluding it “has no 
rational relation to the demands of the jobs to be per-
formed.” 12 399 F. Supp., at 1057. In fact, the Court assumes 
that petitioners’ policy is unnecessarily broad in excluding the 
successfully maintained and the recently cured, ante, at 592, and 
that a member of that group can be selected with adequate pre-
cision. Ante, at 574-575. Despite this, the validity of the ex-
clusion is upheld on the rational basis of the uninvolved portion 
of the rule, that is, that the rule excludes many who are less 
employable. But petitioners must justify the distinction be-
tween groups, not just the policy to which they have attached 
the classification. The purpose of the rule as a whole is

11 The evidence indicates that poor risks will shake out of a methadone 
maintenance program within six months. 399 F. Supp., at 1048-1049. It 
is a measure of the District Court’s caution that it set a 1-year standard.

12 A major sponsor of the recent amendments to the Rehabilitation Act, 
see ante, at 580-581, and n. 16, described the congressional determination 
behind them as being that a public employer “cannot assume that a history 
of alcoholism or drug addiction, including a past addiction currently treated 
by methadone maintenance, poses sufficient danger in and of itself to 
justify exclusion [from employment]. Such an assumption would have 
no basis in fact . . . .” 124 Cong. Rec. 37510 (1978) (Sen. Williams).
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relevant only if the classification within the rule serves the 
purpose, but the majority’s assumption admits that is not so.

Justification of the blanket exclusion is not furthered by 
the statement that “any special rule short of total exclu-
sion ... is likely to be less precise” than the current rule. 
Ante, at 590. If the rule were narrowed as the District Court 
ordered, it would operate more precisely in at least one re-
spect, for many employable persons would no longer be ex-
cluded. Nor does the current rule provide a “bright line,” 
for there is nothing magic about the point five years after 
treatment has ended. There is a risk of “regression” among 
those who have never used methadone, and the Court cannot 
overcome the District Court’s finding that a readily ascertain-
able point exists at which the risk has so decreased that the 
maintained or recently cured person is generally as employable 
as anyone else.13

Of course, the District Court’s order permitting total ex-
clusion of all methadone users maintained for less than one 
year, whether successfully or not, would still exclude some 
employables and would to this extent be overinclusive. “Over-
inclusiveness” as to the primary objective of employability 
is accepted for less successful methadone users because it ful-
fills a secondary purpose and thus is not “overinclusive” at 
all. See Vance v. Bradley, ante, at 109. Although many 
of those who have not been successfully maintained for a 
year are employable, as a class they, unlike the protected 
group, are not as employable as the general population. 
Thus, even assuming the bad risks could be identified, serv-
ing the end of employability would require unusual efforts 
to determine those more likely to revert. But that legitimate 

13 Though a person free of illicit drug use for one year might subse-
quently revert, those who have graduated from methadone programs might 
do so also, and the Court apparently believes that the employment exclu-
sion could not constitutionally be extended to them. See ante, at 572-573, 
n. 3, and 591-592, n. 37. See also ante, at 596-597 (Powel l , J., dissenting 
in relevant part).
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secondary goal is not fulfilled by excluding the protected class: 
The District Court found that the fact of successful participa-
tion for one year could be discovered through petitioners’ nor-
mal screening process without additional effort and, I repeat, 
that those who meet that criterion are no more likely than the 
average applicant to turn out to be poor employees.14 Ac-

14 Since the District Court found as a fact that the bad risks could be 
culled from this group through the normal processing of employment 
applications, the only possible justification for this rule is that it eliminates 
applications in which petitioners would invest some time and effort before 
finding the person unemployable. The problem, however, is that not 
everyone in the general population is employable. Thus, if vacancies are 
to be filled, individualized hiring decisions must be made in any event.

The fact of methadone use must be determined somehow, so all applica-
tions must at least be read, and petitioners require all applicants under 35, 
and many existing employees, to submit to urinalysis. Reading the appli-
cations may disclose not only the fact of methadone use but also whether 
the person has certain educational or other qualifications and whether he 
or she has had a stable employment experience or any recent job-related 
difficulties.

The Court says that petitioners would be burdened by having to verify 
that a methadone applicant was successful in his program. But the 
program itself verifies that fact, and the District Court found that all 
petitioners would have to do is get in touch with the program, and that 
“this is essentially no different from obtaining relevant references for other 
types of applicants.” 399 F. Supp., at 1050 n. '3. A number of expert 
witnesses testified that the methadone clinics have far more information 
about their patients than personnel officers could ordinarily hope to 
acquire. The Court fears that some of the programs might not be 
reliable, but the District Court found that most are and ruled that 
petitioners do not have to hire any applicant “where there is reason to 
doubt the reliability of” the information furnished by the applicant’s 
clinic. Id., at 1058; accord, id., at 1050 n. 3. Consequently, I see no 
error at all, much less clear error, in the District Court’s finding of fact 
that petitioners “can perform this screening for methadone maintenance 
patients in basically the same way as in the case of other prospective 
employees.” Id., at 1048; accord, id., at 1037 and 1050 n. 3.

As to supervision of those who are hired, the fact that they present no 
greater risk than any other employee eliminates the need for any special 
supervision, except perhaps a notation on their personnel files that they 
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cordingly, the rule’s classification of successfully maintained 
persons as dispositively different from the general population 
is left without any justification and, with its irrationality and 
invidiousness thus uncovered, must fall before the Equal Pro-
tection Clause.15

need not be assigned to safety-sensitive positions. The District Court 
found as a fact that petitioners’ methods of monitoring all their employees 
“can be used for persons on methadone maintenance just as they are used 
for other persons . . . ” Id., at 1037.

151 have difficulty also with the Court’s easy conclusion that the chal-
lenged rule was “[q]uite plainly” not motivated “by any special animus 
against a specific group of persons.” Ante, at 593 n. 40. Heroin addic-
tion is a special problem of the poor, and the addict population is com-
posed largely of racial minorities that the Court has previously recognized 
as politically powerless and historical subjects of majoritarian neglect. 
Persons on methadone maintenance have few interests in common with 
members of the majority, and thus are unlikely to have their interests 
protected, or even considered, in governmental decisionmaking. Indeed, 
petitioners stipulated that “[o]ne of the reasons for the . . . drug policy 
is the fact that [petitioners] fee[l] an adverse public reaction would 
result if it were generally known that [petitioners] employed persons 
with a prior history of drug abuse, including persons participating in 
methadone maintenance programs.” App. 83A. It is hard for me to 
reconcile that stipulation of animus against former addicts with our past 
holdings that “a bare . . . desire to harm a politically unpopular group 
cannot constitute a legitimate governmental interest.” United States Dept, 
of Agriculture v. Moreno, 413 U. S. 528, 534 (1973). On the other hand, 
the afflictions to which petitioners are more sympathetic, such as alco-
holism and mental illness, are shared by both white and black, rich and 
poor.

Some weight should also be given to the history of the rule. See Arling-
ton Heights v. Metropolitan Housing Dev. Corp., 429 U. S. 252, 267-268 
(1977). Petitioners admit that it was not the result of a reasoned policy 
decision and stipulated that they had never studied the ability of those on 
methadone maintenance to perform petitioners’ jobs. Petitioners are not 
directly accountable to the public, are not the type of official body that 
normally makes legislative judgments of fact such as those relied upon by 
the majority today, and are by nature more concerned with business effi-
ciency than with other public policies for which they have no direct re-
sponsibility. Cf. Hampton v. Mow Sun Wong, 426 U. S. 88, 103, (1976). 
But see ante, at 592. Both the State and City of New York, which do 



610 OCTOBER TERM, 1978

White , J., dissenting 440U.S.

Finally, even were the District Court wrong, and even were 
successfully maintained persons marginally less employable 
than the average applicant,16 the blanket exclusion of only 
these people, when but a few are actually unemployable and 
when many other groups have varying numbers of unemploy-
able members, is arbitrary and unconstitutional. Many per-

exhibit those democratic characteristics, hire persons in methadone pro-
grams for similar jobs.

These factors together strongly point to a conclusion of invidious dis-
crimination. The Court, however, refuses to view this rule as one “circum- 
scrib[ing] a class of persons characterized by some unpopular trait or 
affiliation,” ante, at 593, because it is admittedly justified as applied to many 
current and former heroin addicts. Because the challenged classification 
unfairly burdens only a portion of all heroin addicts, the Court reasons that 
it cannot possibly have been spurred by animus by the “ruling majority.” 
All that shows, however, is that the characteristic in question is a legiti-
mate basis of distinction in some circumstances; heroin addiction is a seri-
ous affliction that will often affect employability. But sometimes antipathy 
extends beyond the facts that may have given rise to it, and when that 
happens the “stereotyped reaction may have no rational relationship— 
other than pure prejudicial discrimination—to the stated purpose for which 
the classification is being made.” Mathews v. Lucas, 427 U. S. 495, 520- 
521 (1976) (Ste vens , J., dissenting; footnote omitted). That is the case 
here.

16 The District Court found that the only common physical effects of 
methadone maintenance are increases in sweating, insomnia, and constipa-
tion, and a decrease in sex drive. 399 F. Supp., at 1044-1045. Those 
disabilities are unfortunate but are hardly related to inability to be a sub-
way janitor. This Court hints that the employability of even those suc-
cessfully being maintained on methadone might be reduced by their obliga-
tion to appear at their clinics three times a week. Ante, at 588-589, n. 32. 
But all employees have outside obligations, and petitioners have neither 
argued nor proved that this particular duty would interfere with work.

The District Court did find that a possible but rare effect of methadone 
is minor impairment of abilities “required for the performance of poten-
tially hazardous tasks, such as driving a car or operating machinery,” 399 
F. Supp., at 1045, and the court exempted from the relief ordered such 
positions as subway motorman, which require “unique sensitivity.” Id., 
at 1052. But this does not make rational the blanket exclusion from all 
jobs, regardless of the qualifications required.
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sons now suffer from or may again suffer from some handicap 
related to employability.17 But petitioners have singled out 
respondents—unlike ex-offenders, former alcoholics and mental 
patients, diabetics, epileptics, and those currently using tran-
quilizers, for example—for sacrifice to this at best ethereal 
and likely nonexistent risk of increased unemployability. 
Such an arbitrary assignment of burdens among classes that 
are similarly situated with respect to the proffered objectives 
is the type of invidious choice forbidden by the Equal Protec-
tion Clause.18

17 The District Court found, and petitioners have not challenged, that 
current problem drinkers present more of an employment risk than do 
respondents. Petitioners do not automatically discharge employees who 
are found to have a drinking problem. Id., at 1058.

18 The Court argues that “the fact that [petitioners have] the resources 
to expend on one class of problem employees does not by itself establish a 
constitutional duty on [their] part to come up with resources to spend on 
all classes of problem employees.” Ante, at 591-592, n. 37. If respondents 
were demanding to have the benefit of a rehabilitation program extended 
to them, petitioners could perhaps argue for freedom to deal with only 
one problem at a time due to limited resources. See Williamson v. Lee 
Optical Co., 348 U. S. 483, 489 (1955). In that situation, the lack of 
resources, or the desire to experiment in a limited field, might be a legiti-
mate objective explaining the classification. But respondents are not ask-
ing for special, beneficial treatment; they are asking why they should be 
absolutely excluded from the opportunity to compete for petitioners’ jobs.
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CONNOR ET AL. v. COLEMAN, JUDGE, UNITED STATES 
COURT OF APPEALS, et  al .

ON MOTION FOR LEAVE TO FILE PETITION FOR WRIT OF MANDAMUS

No. 78-1013. Decided March 26, 1979

A motion for leave to file a petition for a writ of mandamus to require the 
District Court for the Southern District of Mississippi to adopt imme-
diately a plan reapportioning the Mississippi Legislature for the 1979 
elections, as previously directed by this Court, is granted. This is a 
better course than waiting (as the District Court would do by staying 
its proceedings) to seo if a plan fashioned by the legislature is approved 
by May 7, 1979, in a separate suit brought by the State under the Vot-
ing Rights Act of 1965 in the District Court for the District of Columbia, 
because, in the unlikely event that a legislative plan should supersede the 
court plan before May 7, potential candidates would have more than a 
month before the June 7 filing deadline for the 1979 elections, whereas 
if the legislative plan does not go into effect and the court plan is not 
filed until May 7 this Court will be faced with requests for emergency 
review that, if granted, could force changes only days before the June 7 
deadline. Consideration of the petition for a writ of mandamus, how-
ever, is continued for 30 days.

Per  Curiam .
Petitioners are plaintiffs in a suit seeking reapportionment 

of the Mississippi Legislature. In the most recent of the 
Court’s decisions in this extended litigation, Connor v. Finch, 
431 U. S. 407, 426 (1977), it reversed the judgment of the 
District Court and directed that court to draw a new reap-
portionment plan for the 1979 elections “with a compelling 
awareness of the need for its expeditious accomplishment.”

On remand, and after further proceedings, the parties devel-
oped a settlement plan. Negotiations broke down, however, 
over the wording of a consent decree. In the meantime, the 
State had adopted a new statutory reapportionment plan 
fashioned by the legislature. Because the Attorney General 
of the United States, acting pursuant to the Voting Rights 
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Act of 1965, 42 U. S. C. § 1973c, refused to approve the legis-
lature’s plan, the State brought suit under the Act in the 
United States District Court for the District of Columbia, 
seeking a declaration that the plan does not have a discrimi-
natory purpose or effect.

Acting on the state defendants’ motion, the District Court 
in this case determined to stay all proceedings until judgment 
was entered in the District of Columbia litigation. If upheld, 
the statutory plan would supersede any court-ordered one. 
See Wise v. Lipscomb, 437 U. S. 535, 539-542 (1978). Peti-
tioners then submitted this motion for leave to file a petition 
for a writ of mandamus to require the District Court to adopt 
a plan. Petitioners contend that some reapportionment 
scheme must be in effect by June 7, the filing deadline for the 
1979 elections. Petitioners argue that the legislature’s plan 
may not be in effect by that date, and that, unless the court 
files its plan now, time limitations effectively will preclude 
them from obtaining review of that order in this Court. It is 
argued in response that immediate filing would be unduly dis-
ruptive if the filed plan were supplanted before June 7. The 
District Court has indicated, however, that, absent the conclu-
sion of the District of Columbia suit, it will order a plan into 
effect on May 7.

The only issue here, therefore, is whether this Court should 
require the District Court to file its plan now rather than on 
May 7; we do not question the good faith of the District 
Court. We believe, however, that the better course is to file 
its plan now. In the unlikely event that a legislative plan 
should supersede the court plan before May 7, potential candi-
dates would have more than a month to reassess their pros-
pects. If, on the other hand, the legislative plan does not go 
into effect and the court plan is filed only on May 7, this 
Court will be faced with requests for emergency review that, 
if granted, could force changes only days before the June 7 
deadline.
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Leave to file the petition is therefore granted. The District 
Court is instructed, forthwith and without further delay, to 
adopt a final plan for the reapportionment of the Mississippi 
Legislature. Our consideration of the petition for a writ of 
mandamus is continued for 30 days. See Connor v. Coleman, 
425 U. S. 675, 679 (1976).

It is so ordered*

Mr . Justice  Powe ll  took no part in the decision of this 
motion.

Mr . Justi ce  Marshall , dissenting.
For 13 years, the three-judge District Court for the Southern 

District of Mississippi has avoided implementing an appor-
tionment plan for that State which satisfies the requirements 
of the Equal Protection Clause. The case now comes before 
us for the eighth time, after the District Court chose to ignore 
our directive, issued nearly 22 months ago, that it resolve this 
controversy expeditiously. In my view, the Court cannot 
tolerate such defiance. Accordingly, not only would I grant 
plaintiffs’ motion, which the United States supports, for leave 
to file a petition for writ of mandamus, but I would issue the 
writ as well.

This litigation began in 1965 when private plaintiffs suc-
cessfully challenged the extreme population variances of the 
existing legislative apportionment. Connor v. Johnson, 256 
F. Supp. 962 (1966). After the legislature enacted a reap-
portionment that failed to meet constitutional standards, 
the District Court formulated its own temporary plan for 
the 1967 quadrennial elections. Under the plan, 34 of the 
52 house districts and 10 of the 36 senate districts were mul-
timember. See Connor v. Finch, 431 U. S. 407, 410 n. 3 
(1977). The variance from absolute population equality

^Repor ter ’s Note : The petition for a writ of mandamus was denied 
on May 21,1979. 441 U. S. 792.]
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between the largest and smallest house districts was 20.83%, 
and the variance in senate districts was 23.24%. Connor n . 
Johnson, 265 F. Supp. 492, 504-507 (1967). On appeal, this 
Court affirmed without opinion use of the temporary plan. 
386 U. S. 483 (1967).

The District Court struck down a second legislative reap-
portionment in 1971. In its place, the court devised a final 
plan for the 1971 elections which authorized multimember 
representation for most house districts and almost half of 
the senate districts. Connor v. Johnson, 330 F. Supp. 506 
(1971). The court failed to formulate a final plan for the 
State’s three largest counties, instead ordering interim multi-
member representation in those areas.

Upon the plaintiffs’ motion, this Court stayed the judgment 
of the District Court. Emphasizing that “when district courts 
are forced to fashion apportionment plans, single-member 
districts are preferable to large multimember districts as a 
general matter” because they more closely reflect voter prefer-
ences, Connor n . Johnson, 402 U. S. 690, 692 (1971), we ruled 
that the District Court could have implemented single-
member districts for one of the three counties before the 
June 4 filing deadline. We therefore instructed the court to 
extend the deadline to June 14,1971, and, “absent insurmount-
able difficulties,” to “devise and put into effect” a single-
member district plan for the county by that date. Ibid. On 
remand, however, the court did not institute single-member 
districts because it found that the difficulties were in fact 
insurmountable. Connor v. Johnson, 330 F. Supp. 521 (1971). 
This Court denied further interlocutory relief. 403 U. S. 928 
(1971).

The case came here again on direct appeal after the 1971 
elections. We unanimously concluded that the 18.9% vari-
ance between the largest and smallest senate districts, and the 
19.7% variance between the largest and smallest house dis-
tricts “raise [d] substantial questions concerning the constitu-
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tionality of the District Court’s plan as a design for permanent 
apportionment.” Connor v. Williams, 404 U. S. 549, 550 
(1972). Nevertheless, the Court declined to invalidate elec-
tions that had already been held. Id., at 550-551. Similarly, 
we found it unnecessary to determine the prospective validity 
of the plan because the District Court had retained jurisdic-
tion over the three counties in which it had imposed interim 
multimember representation and had stated that a Special 
Master would be appointed in January 1972 to consider 
whether these counties could be divided into districts of sub-
stantially equal population for the 1975 and 1979 elections. 
Id., at 551. Reiterating our preference for single-member 
districts in judicially fashioned apportionment plans, we sum-
marily vacated and remanded the case with directions that the 
proceedings before a Special Master “go forward and be 
promptly concluded.” Ibid, (emphasis added).

Despite our instructions, no Special Master was appointed. 
See Connor v. Coleman, 425 U. S. 675, 676 (1976). In April 
1973, over a year after our judgment had issued, the Missis-
sippi Legislature enacted a new reapportionment. The plain-
tiffs immediately filed objections to the plan on April 18. 
Almost two years later, in February 1975, the District Court 
finally held a hearing on those objections. While its decision 
was pending, the court learned that the legislature was consid-
ering revisions to the statutory plan. “Heeding the teachings” 
of Chapman n . Meier, 420 U. S. 1 (1975), that reapportion-
ment is primarily the responsibility of state legislatures, the 
District Court further delayed its decision for the expected 
legislative action. Connor v. Waller, 396 F. Supp. 1308, 1311 
(1975). When the legislature finally acted in April 1975, the 
court dismissed the plaintiffs’ complaint and directed them to 
file an amended complaint addressing the new reapportion-
ment. Ibid. The plaintiffs filed their complaint, and the 
court entered judgment essentially approving the 1975 legis-
lative plan. Id., at 1332.
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In June 1975, this Court summarily and unanimously 
reversed. Connor v. Waller, 421 U. S. 656. We held that 
the Mississippi reapportionment Acts “are not now and will 
not be effective as laws until and unless cleared pursuant 
to § 5” of the Voting Rights Act. Ibid. Relying on the 
unambiguous holdings of Allen v. State Board of Elections, 
393 U. S. 544 (1969), and Perkins v. Matthews, 400 U. S. 379 
(1971), we ruled that the District Court had erred in deciding 
the constitutional challenges to the Acts. Under these cases, 
the only inquiry open to the court was whether § 5 covered a 
state enactment that had not received the requisite federal 
scrutiny. 400 U. S., at 383-384; 393 U. S., at 558-561. Georgia 
n . United States, 411 U. S. 526 (1973), clearly had held that 
§ 5 encompasses reapportionment Acts, and the Mississippi Act 
clearly had not been submitted for § 5 clearance. Particularly 
because two members of the District Court were also on the 
court that had been reversed in Perkins for overstepping the 
inquiries permitted by § 5, see Perkins v. Matthews, 301 F. 
Supp. 565 (SD Miss. 1969), the District Court’s undertaking 
to resolve the constitutionality of this statute was inexcusable.

Our opinion also authorized the District Court to impose a 
court-ordered reapportionment if it became appropriate to do 
so. 421 U. S., at 657. Four days after this decision, on 
June 9, 1975, Mississippi submitted the 1975 Acts to the 
Attorney General pursuant to §5. The Attorney General 
immediately interposed his objection, thereby foreclosing 
implementation of the plan, on the ground that the State had 
not demonstrated the absence of a discriminatory purpose or 
impact. Consequently, the District Court held hearings, and 
determined that there was insufficient time to formulate a 
final plan before the August 1975 primary. It therefore 
adopted a temporary plan that was substantially similar to 
both the 1971 court-ordered plan previously vacated by this 
Court and the 1975 legislative plan challenged by the Attorney 
General. And, once again, despite our admonitions in Connor 
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v. Johnson, 402 U. S., at 692, and Connor n . Williams, supra, 
at 551, the court’s plan relied heavily on multimember districts?

In imposing these temporary measures, the District Court 
professed its intent to avoid unnecessary delay in preparing a 
permanent plan for the 1979 state elections. The court’s 
actions, however, belied that representation. On August 1, 
1975, the court refused to establish a deadline for approval of 
a final plan, although it articulated “its firm determination to 
have this matter out of the way before February 1, 1976.” 
App. to Pet. for Mandamus in Connor v. Coleman, 0. T. 1975, 
No. 75-1184, p. 4a. On January 26, 1976, the United States 
moved to set February 10, 1976, as the date for a hearing on 
the permanent plan. The court, however, denied the motion 
and deferred further deliberations until this Court decided 
three pending cases involving reapportionment issues. See 
Connor v. Coleman, 425 U. S., at 678?

On May 19, 1976, after two of the three cases had been 
decided, we allowed the plaintiffs to file a petition for a writ 
of mandamus, and directed the District Court to

“carry out the assurance given in its order of January 29, 
1976 to ‘bring this case to trial forthwith . . .’ and 
schedule a hearing to be held within 30 days on all 
proposed permanent reapportionment plans to the end of 
entering a final judgment embodying a permanent plan 
reapportioning the Mississippi Legislature in accordance 
with law to be applicable to the election of legislators in 
the 1979 quadrennial elections, and also ordering any 
necessary special elections to be held to coincide with the

1 Forty-two of eighty-four house districts and 14 of 39 senate districts 
were multimember. Brief for United States in Connor v. Coleman, O. T. 
1975, No. 75-1184, p. 9.

2 The three cases were United Jewish Organizations v. Carey, 430 U. S. 
144 (1977), Beer v. United States, 425 U. S. 130 (1976), and East Carroll 
Parish School Board V. Marshall, 424 U. S. 636 (1976).
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November 1976 Presidential and congressional elections, 
or in any event at the earliest practicable date there-
after.” Id., at 679.

The District Court thereupon held the required hearing and 
entered a judgment adopting a final plan.

This Court reversed the judgment on direct appeal, finding 
that the plan “fail[ed] to meet the most elemental require-
ment of the Equal Protection Clause in this area—that 
legislative districts be ‘as nearly of equal population as is 
practicable.’ ” Connor v. Finch, 431 U. S., at 409-410 (cita-
tions omitted; emphasis added). In spite of our previous 
holding that court-ordered reapportionment plans ordinarily 
must achieve population equality with only de minimis varia-
tion,8 our invalidation of legislative reapportionments with 
variations of 5.97%, and 13.1%,4 and our strong suggestion in 
Connor v. Williams, 404 U. 8., at 550, that variations near 20% 
were unacceptable, the District Court’s plan countenanced 
maximum population deviations of 16.5% in the senate dis-
tricts and 19.3% in the house districts. While the District 
Court had justified these excessive deviations as preservative 
of existing political boundaries, this Court found that the 
plaintiffs had submitted an alternative plan that better 
served the state policy against fragmenting county boundaries 
and came closer to achieving population equality. 431 U. 8., 
at 420. Moreover, we observed that

“unexplained departures from the results that might have 
been expected to flow from the District Court’s own 
neutral guidelines can lead, as they did here, to a charge 
that the departures are explicable only in terms of a 

3 Chapman v. Meier, 420 U. S. 1, 26-27 (1975).
4 Kirkpatrick v. Preisler, 394 U. S. 526 (1969); Wells v. Rockefeller, 

394 U. S. 542 (1969). Of course, legislative apportionments are entitled 
to greater deference than court-ordered plans. Connor v. Finch, 431 U. S. 
407, 415 (1977); Wise v. Lipscomb, 437 U. S. 535, 541 (1978).
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purpose to minimize the voting strength of a minority 
group.” Id., at 425.

Without stating explicitly whether such charges were justified, 
we directed the court to draw legislative districts that were 
“reasonably contiguous and compact ... or explain precisely 
why in a particular instance that goal cannot be accom-
plished.” Id., at 425-426. Finally, we insisted in no uncer-
tain terms that the District Court resolve this litigation 
forthwith, stating:

“The task facing the District Court on remand must be 
approached not only with great care, but with a com-
pelling awareness of the need for its expeditious accom-
plishment, so that the citizens of Mississippi at long last 
will be enabled to elect a legislature that properly 
represents them.” Id., at 426.

On remand, the parties submitted proposed plans to the 
District Court. A trial began on November 21, 1977, and 
concluded on February 14, 1978. Approximately two months 
later, in April 1978, the Mississippi Legislature enacted a new 
reapportionment plan, which was filed with the Attorney 
General. The Attorney General registered his objection on 
July 31, 1978, and the next day, the State brought suit in the 
District Court for the District of Columbia seeking a declara-
tory judgment that the apportionment Act did not have a 
discriminatory purpose or effect.

Meanwhile, in May 1978, a Special Master previously ap-
pointed by the court below filed a final plan. The court 
ordered a settlement conference in June, and a plan was 
developed on which all parties agreed.5 On August 2, how-
ever, the defendants filed a motion, opposed by the other 

5 The Joint Apportionment Committee of the Mississippi Legislature 
polled both houses and determined that a substantial majority of legis-
lators favored the settlement plan if the statutory plan did not receive § 5 
clearance. Pet. for Mandamus 10.
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parties, to stay the proceedings until the conclusion of the § 5 
litigation. Thereafter, in September, the negotiations broke 
down when the State insisted that the parties agree not to 
introduce the settlement plan as evidence before the D. C. 
court.

On October 12, 1978, the plaintiffs requested the District 
Court to enter final judgment implementing the settlement 
plan. At a hearing on November 29, 1978, the court, relying 
on Wise v. Lipscomb, 437 U. S. 535 (1978), stated it would 
“not rush in with a court-ordered plan . . . when a legislative 
plan [was] pending.” Tr. 3-4 (emphasis added). The court 
therefore set no deadlines for disposition of the plans before 
it. When counsel observed that Connor v. Finch, 431 U. S., 
at 426, required expeditious action, the District Court ap-
peared to conclude that the intervening actions of the Mis-
sissippi Legislature had somehow dissolved the mandate of 
this Court. Tr. 11-12.

The District Court reiterated at a hearing on January 2, 
1979, that “purely on the authority of Wise v. Lipscomb, . . . 
we’ve been waiting to see what the District Court in the 
District of Columbia would do about the legislative plan.” 
Id., at 7. In their response to petitioners’ motion, the judges 
of the District Court have assured us that if the D. C. court 
has not acted by May 7, 1979, 31 days before the June 7 filing 
deadline for the primary elections, they will implement a 
court-ordered plan.

However, even assuming the District Court met its May 7 
deadline, the delay would effectively preclude meaningful 
review by this Court prior to the August primaries. Given 
the “painfully protracted” course of this litigation, Connor v. 
Finch, supra, at 410, and the dismal record of the District 
Court, I believe that foreclosing appellate review of its plan 
before the 1979 primary elections would simply afford the 
District Court another opportunity to disregard our mandates. 
Furthermore, the District Court’s justifications for its latest 
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procrastination are as unfounded as those it has previously 
invoked to evade its judicial responsibilities.

Wise v. Lipscomb provides no excuse for ignoring our 
express directive in Connor v. Finch, supra. To be sure, Mr . 
Justi ce  White ’s opinion in Lipscomb, which was joined by 
Mr . Just ice  Stewart , noted that a federal court should give 
a state legislature a “reasonable opportunity” to fashion an 
acceptable plan before formulating one itself. 437 U. S., at 
540. But this was no novel legal principle. Indeed, the 
District Court had relied on a similar statement in Chapman 
v. Meier, 420 U. S., at 27, when it stayed the proceedings in 
1975 and then approved the legislature’s plan. See supra, at 
616. Especially in light of this prior deference, the Mississippi 
Legislature has had a reasonable opportunity to formulate an 
acceptable plan over the 13 years of this litigation. In any 
case, implementation of a court-ordered plan at this point 
will effect a minimal intrusion on state prerogatives. The 
legislators have already indicated their provisional approval of 
the settlement plan, which is one of the options available to 
the court. See n. 5, supra. And, if the D. C. court sustains 
the legislature’s reapportionment, that plan, unless stayed by 
this Court pending appeal, would supersede whatever plan the 
Mississippi District Court imposes and would govern the 1979 
election. The District Court could easily minimize any incon-
venience in the transition by implementing the settlement 
plan, which largely tracks the 1978 statutory reapportionment 
with respect to the majority of the legislative districts. Pet. 
for Mandamus 10 n. 2; Reply Brief for Petitioners 2-3.6 
Moreover, any administrative difficulties would not justify 
imposition of another temporary, constitutionally infirm plan, 
as occurred in previous elections.

Nor is there merit to the suggestion that the federal court 
will exceed its judicial function by formulating a plan before 

6 Significant differences remain, however, regarding the number of Negro 
majority districts under the respective plans. Id., at 10—11, n. 2.
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resolution of the § 5 litigation. The argument disregards, as 
the District Court apparently did, Mr . Justi ce  White ’s  state-
ment in Lipscomb:

“Legislative bodies should not leave their reappor-
tionment tasks to the federal courts; but when those with 
legislative responsibilities do not respond, or the immi-
nence of a state election makes it impractical for them to 
do so, it becomes the ‘unwelcome obligation,’ Connor v. 
Finch, supra, at 415, of the federal court to devise and 
impose a reapportionment plan pending later legislative 
action.

“... A new reapportionment plan enacted by a State, in-
cluding one purportedly adopted in response to invalida-
tion of the prior plan by a federal court, will not be con-
sidered ‘effective as law’ . . . until it has been submitted 
and has received clearance under § 5. . . . Pending such 
submission and clearance, if a State’s electoral processes 
are not to be completely frustrated, federal courts will at 
times necessarily be drawn further into the reapportion-
ment process and required to devise and implement their 
own plans.” 437 U. S., at 540, 542.

Awaiting the D. C. court’s decision could well frustrate the 
State’s electoral processes. Such a course would deny the 
plaintiffs and the United States an opportunity before the 
primary elections to have us review the reapportionment plan 
of a court that has proved demonstrably reluctant to follow 
our decisions. To permit this delay would further compromise 
the rights of Mississippi voters by requiring that special elec-
tions for vacancies be conducted under ad hoc adaptations of 
the court’s invalid 1975 plan. See, e. g., Brief for United 
States 14; Reply Brief for Petitioners 2 n. 2.

I believe that the District Court’s reliance on Wise v. 
Lipscomb is a transparent attempt to avoid the unequivocal 
command of this Court. Such intransigence, particularly after
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13 years of malfeasance, warrants extraordinary sanctions. 
As we have previously held:

“When a lower federal court refuses to give effect to, or 
misconstrues our mandate, its action may be controlled 
by this court, either upon a new appeal or by writ of 
mandamus. ... It is well understood that this court 
has power to do all that is necessary to give effect to its 
judgments.” Baltimore & Ohio R. Co. v. United States, 
279 U. S. 781, 785 (1929).

Accord, United States v. Haley, 371 U. S. 18 (1962).
The petition should be granted and mandamus should issue 

forthwith.
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NINTH CIRCUIT

No. 77-1553. Argued December 5, 1978—Decided March 27, 1979

Respondents, representing present and future black and Mexican-American 
applicants to the Los Angeles County Fire Department, brought a class 
action against petitioners (Los Angeles County, and the County Board 
of Supervisors and Civil Service Commission), alleging, inter alia, that 
petitioners’ hiring procedure whereby they proposed to interview the 
top 544 scorers (of whom 492 were white, 10 were black, and 33 were 
Mexican-American) on a 1972 written civil service examination in order 
to fill temporary emergency manpower needs in the Fire Department, 
violated 42 U. S. C. § 1981. The District Court, in 1973, held that the 
procedure, though not discriminatorily motivated, violated § 1981 because 
the 1972 examination had not been validated as predictive of job per-
formance, and accordingly the court permanently enjoined all future dis-
crimination and mandated good-faith affirmative-action efforts. The 
Court of Appeals affirmed. Held: The controversy has become moot 
during the pendency of the litigation. Pp. 631-634.

(a) Jurisdiction, properly acquired, may abate if a case becomes moot 
because (1) there is no reasonable expectation that the alleged violation 
will recur, and (2) interim relief or events have completely and irrevo-
cably eradicated the effects of the alleged violation. When both con-
ditions are satisfied, the case is moot because neither party has a legally 
cognizable interest in the final determination of the underlying questions 
of fact and law. P. 631.

(b) Here the first condition is met because there can be no reasonable 
expectation that petitioners will use an unvalidated civil service exami-
nation for the purposes contemplated in 1972. The temporary emer-
gency firefighter shortage and lack of an alternative means of screening 
job applicants existing at that time were unique, are no longer present, 
and are unlikely to recur because, since the commencement of the litiga-
tion, petitioners have instituted an efficient and nonrandom method of 
screening job applicants and increasing minority representation in the 
Fire Department. Pp. 631-633.

(c) The second condition of mootness is met because petitioners’ 
compliance since 1973 with the District Court’s decree and their hiring 
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of over 50% of new recruits from minorities has completely cured any 
discriminatory effects of the 1972 proposal. Pp. 633-634.

566 F. 2d 1334, vacated and remanded.

Brenn an , J., delivered the opinion of the Court, in which White , 
Mars hall , Black mun , and Ste vens , JJ., joined. Ste wart , J., filed a 
dissenting opinion, in which Rehn qui st , J., joined, post, p. 634. Powel l , 
J., filed a dissenting opinion, in which Burge r , C. J., joined, post, p. 636.

William F. Stewart argued the cause for petitioners. With 
him on the briefs was John H. Larson.

A. Thomas Hunt argued the cause for respondents. With 
him on the brief were Timothy B. Flynn and Walter Cochran- 
Bond*

Mr . Just ice  Brennan  delivered the opinion of the Court.
The District Court for the Central District of California 

determined in 1973 that hiring practices of the County of Los 
Angeles respecting the County Fire Department violated 42

*Briefs of amici curiae urging reversal were filed by (Jeorge Agnost, Burk 
E. Ddventhal, and Diane L. Hermann for the City and County of San 
Francisco; by Stephen Warren Solomon and Ralph B. Saltsman for the 
California Organization of Police and Sheriffs; and by Robert E. Williams, 
Douglas S. McDowell, and Jeffrey A. Norris for the Equal Employment 
Advisory Council.

Briefs of amici curiae urging affirmance were filed by Bruce J. Ennis, 
Burt Neuborne, E. Richard Larson, Fred Okrand, and Paul Hoffman for 
the American Civil Liberties Union et al.; by Charles A. Bane, Thomas D. 
Barr, Norman Redlich, Robert A. Murphy, Norman J. Chachkin, Richard 
T. Seymour, and Richard S. Kohn for the Lawyers’ Committee for Civil 
Rights Under Law; and by Jack Greenberg, 0. Peter Sherwood, and Eric 
Schnapper for the N. A. A. C. P. Legal Defense and Educational Fund, Inc.

Briefs of amici curiae were filed by Robert A. Helman, Arnold Forster, 
Jeffrey P. Sinensky, and Richard A. Weisz for the Anti-Defamation League 
of B’nai B’rith; by Vilma S. Martinez, Morris J. Baller, and Joel G. Con-
treras for the Incorporated Mexican American Government Employees 
et al.; and by Ronald A. Zumbrun and John H. Findley for the Pacific 
Legal Foundation.



COUNTY OF LOS ANGELES v. DAVIS 627

625 Opinion of the Court

U. S. C. § 1981? The District Court in an unreported opinion 
and order permanently enjoined all future discrimination and 
entered a remedial hiring order. The Court of Appeals for 
the Ninth Circuit affirmed in part, reversed in part, and 
remanded the case for further consideration. 566 F. 2d 1334 
(1977). We granted certiorari to consider questions pre-
sented as to whether the use of arbitrary employment criteria, 
racially exclusionary in operation, but not purposefully dis-
criminatory, violates 42 U. S. C. § 1981 and, if so, whether the 
imposition of minimum hiring quotas for fully qualified 
minority applicants is an appropriate remedy in this employ-
ment discrimination case. 437 U. S. 903 (1978). We now 
find that the controversy has become moot during the pend-
ency of this litigation. Accordingly, we vacate the judgment 
of the Court of Appeals and direct that court to modify its 
remand so as to direct the District Court to dismiss the action.

I
In 1969, persons seeking employment with the Los Angeles 

County Fire Department were required to take a written civil 
service examination and a physical-agility test. Applicants 
were ranked according to their performance on the two tests 
and selected for job interviews on the basis of their scores. 
Those who passed their oral interviews were then placed on a 
hiring-eligibility list. Because blacks and Hispanics did 
poorly on the written examination, this method of screening 
job applicants proved to have a disparate impact on minority 
hiring.

The County of Los Angeles has not used the written civil

1 Revised Stat. § 1977, 42 U. S. C. § 1981, provides:
“All persons within the jurisdiction of the United States shall have the 

same right in every State and Territory to make and enforce contracts, 
to sue, be parties, give evidence, and to the full and equal benefit of all 
laws and proceedings for the security of persons and property as is enjoyed 
by white citizens, and shall be subject to like punishment, pains, penalties, 
taxes, licenses, and exactions of every kind, and to no other.”
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service examination as a ranking device since 1969. The 
county desisted, prior to the commencement of this litigation, 
because it felt that the test had a disparate adverse impact 
on minority hiring, because it feared that this impact might 
violate Title VII of the Civil Rights Act of 1964, 78 Stat. 253, 
as amended, 42 U. S. C. § 2000e et seq., and because it wished, 
in any event, to increase minority representation in the Fire 
Department. See App. to Brief for Respondents 1-4.

In 1971, the county replaced the 1969 procedure with a 
new method of screening job applicants. A new written test 
was designed expressly to eliminate cultural bias. The test 
was to be given and graded on a pass-fail basis for the sole 
purpose of screening out illiterates. Five hundred of the 
passing applicants were to be selected at random for oral 
interviews and physical-agility tests. Passing applicants were 
to be ranked solely on the basis of the results of the physical-
agility test and the oral interview. See 566 F. 2d, at 1346 
(Wallace J., dissenting).

An examination was conducted, pursuant to this plan, in 
January 1972. Ninety-seven percent of the applicants passed 
the written test. There was no disparate adverse impact on 
minorities and this use of the written examination has not 
been challenged in this litigation.

After administration of the written test, but before the ran-
dom selection could be made, an action was filed in state court 
against the county charging that the random-selection process 
violated provisions of the county charter and civil service 
regulations. The county was enjoined from using the ran-
dom-selection method pending trial on the merits. See ibid.

For a time the hiring process came to a halt. The eligi-
bility list drawn from the 1969 examination had been 
exhausted. The county was unable to devise a nonrandom 
method of screening job applicants and the county lacked the 
resources to interview all of the applicants who had passed 
the 1972 examination.
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As a consequence of this unintended hiring freeze, vacancies 
in the County Fire Department increased and the manpower 
needs of the Department became critical. Finally, to break 
the logjam, the County Department of Personnel proposed 
to interview those applicants who had received the top 544 
scores on the 1972 written test. Of this number, 492 were 
white, 10 black, and 33 Mexican-American. The applicants 
were not to be ranked on the basis of the test results, however, 
and the interviews were not intended to eliminate the remain-
ing applicants from consideration. The purpose was solely 
to expedite the hiring of sufficient firefighters to meet the 
immediate urgent requirements of the Fire Department. See 
ibid. But when minority representatives objected to the 
plan, it was abandoned, uneffectuated, prior to the commence-
ment of this litigation.

In January 1973, respondents, representing present and 
future black and Mexican-American applicants to the Fire 
Department, brought a class action against the County of Los 
Angeles, the Board of Supervisors of the County of Los 
Angeles, and the Civil Service Commission of the County of 
Los Angeles (petitioners). Respondents charged that peti-
tioners’ 1969 hiring procedures violated 42 U. S. C. § 1981. 
Respondents also charged that petitioners’ plan to interview 
those applicants who had received the top 544 scores on the 
1972 written test violated 42 U. S. C. § 1981.

The District Court found that petitioners had acted with-
out discriminatory intent. Nonetheless, the District Court 
held that because the 1969 and 1972 written examinations had 
not been validated as predictive of job performance, peti-
tioners’ employment practices had violated 42 U. S. C. § 1981. 
The court permanently enjoined all future discrimination and 
mandated good-faith affirmative-action efforts. The court 
also entered a remedial hiring order whereby at least 20% of 
all new firefighter recruits were required to be black and 
another 20% were required to be Mexican-American until the 
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percentage of blacks and Mexican-Americans in the Los 
Angeles County Fire Department was commensurate with 
their percentage in Los Angeles County.2

The Court of Appeals reversed the District Court with 
respect to the 1969 examination: The Court of Appeals held 
that respondents did not have standing to seek relief on 
account of the 1969 civil service examination because the 
plaintiff class, as certified by the District Court, consisted only 
of present and future job applicants3 and did not include any 
persons who had in any way been affected by the 1969 test.4

The Court of Appeals affirmed, however, the District

2 Despite the fact that the Mexican-American population of Los Angeles 
County was approximately double the size of the black population, the 
District Court ordered identical accelerated hiring for both groups due to 
its finding that the Fire Department’s 5'7" height requirement for job 
applicants was a valid requirement for employment and that this height 
requirement had the effect of eliminating 41% of the otherwise eligible 
Mexican-American applicants from consideration. See 566 F. 2d 1334, 
1337 (1977). The Court of Appeals reversed the District Court in this 
respect and ordered a relative increase in the Mexican-American hiring 
quota. In fight of our disposition on grounds of mootness we do not 
consider this issue.

3 Respondents contend that their failure to include past applicants in 
the class was a “mere oversight” which should not be used to vitiate the 
District Court’s decree. But respondents did not cross petition for modi-
fication of the judgment of the Court of Appeals reversing the District 
Court with respect to the 1969 test. The issue of oversight, as a conse-
quence, is not properly before us. See FEA v. Algonquin SNG, Inc., 426 
U. S. 548, 560 n. 11 (1976). We intimate no view whether respondents 
may seek, despite the oversight, to bring a new lawsuit with new and 
proper parties. See Gibson v. Supercargoes & Checkers, 543 F. 2d 1259, 
1264 (CA9 1976).

4 The parties stipulated that approximately 100 vacancies occur in the 
ranks of firemen each year, and testimony at trial established that 187 
applicants were placed on an eligibility list following the 1969 test.’ Based 
on this evidence the Court of Appeals concluded that the 1969 list had 
been exhausted before plaintiffs applied for employment as firefighters in 
October 1971. See 566 F. 2d, at 1338.
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Court’s holding with respect to the 1972 proposal to use an 
unvalidated civil service examination.

II
The only question remaining in this case, then, concerns 

petitioners’ 1972 plan to interview the top 544 scorers on the 
1972 written examination in order to fill temporary emergency 
manpower needs. We find that this controversy became moot 
during the pendency of this litigation.

“Simply stated, a case is moot when the issues presented 
are no longer ‘live’ or the parties lack a legally cognizable 
interest in the outcome.” Powell v. McCormack, 395 U. S. 
486, 496 (1969). We recognize that, as a general rule, “vol-
untary cessation of allegedly illegal conduct does not deprive 
the tribunal of power to hear and determine the case, i. e., 
does not make the case moot.” United States v. W. T. Grant 
Co., 345 U. S. 629, 632 (1953). But jurisdiction, properly 
acquired, may abate if the case becomes moot because

(1) it can be said with assurance that “there is no reason-
able expectation . . .” that the alleged violation will recur, 
see id., at 633; see also SEC n . Medical Committee For 
Human Rights, 404 U. S. 403 (1972), and

(2) interim relief or events have completely and irrevoca-
bly eradicated the effects of the alleged violation. See, e. g., 
DeFunis v. Odegaard, 416 U. S. 312 (1974); Indiana Employ-
ment Security Div. v. Burney, 409 U. S. 540 (1973).

When both conditions are satisfied it may be said that the 
case is moot because neither party has a legally cognizable 
interest in the final determination of the underlying questions 
of fact and law.

The burden of demonstrating mootness “is a heavy one.” 
See United States v. W. T. Grant Co., supra, at 632-633. 
Nevertheless, that burden is fully met on this record.

The first condition is met because there can be no reason-
able expectation that petitioners will use an unvalidated civil 
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service examination for the purposes contemplated in 1972. 
Petitioners have not used an unvalidated written examination 
to rank job applicants since 1969. Petitioners considered 
employing such a procedure in 1972 only because of a tempo-
rary emergency shortage of firefighters and only because peti-
tioners then had no alternative means of screening job appli-
cants. Those conditions were unique, are no longer present, 
and are unlikely to recur because, since the commencement 
of this litigation, petitioners have succeeded in instituting an 
efficient and nonrandom method of screening job applicants 
and increasing minority representation in the Fire Depart-
ment. The new procedures are as follows:

To fill each group of vacancies petitioners interview 500 
applicants who passed their written examination, including 
the highest scoring 300 whites, 100 blacks, and 100 Mexican- 
Americans. The number interviewed is several times the 
number of actual vacancies. The interviewers rate each of 
these applicants on his or her merits without regard to race 
or national origin. Thereafter applicants are hired solely on 
the basis of the score given by the interviewer, again without 
regard to race or national origin. Those hired are not hired 
from separate lists, no quotas are used, and the same rating 
standards are applied to all applicants. The interviewers are 
not authorized to give extra points because of an applicant’s 
race or national origin, but are directed only to be alert for 
talented minority applicants. This procedure has resulted 
every year since 1972 in a minority hiring level which con-
sistently, though by varying amounts, exceeded 50%.

There has been no suggestion by any of the parties, nor is 
there any reason to believe, that petitioners would signifi-
cantly alter their present hiring practices if the injunction 
were dissolved. See also Brief for N. A. A. C. P. Legal Defense 
and Educational Fund, Inc., as Amicus Curiae 7. A fortiori, 
there is no reason to believe that petitioners would replace 
their present hiring procedures with procedures that they re-
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garded as unsatisfactory even before the commencement of 
this litigation. Under these circumstances we believe that 
this aspect of the case has “lost its character as a present, live 
controversy of the kind that must exist if [the Court is] to 
avoid advisory opinions on abstract propositions of law.” Hall 
v. Beals, 396 U. S. 45, 48 (1969).

The second condition of mootness is met because petition-
ers’ compliance during the five years since 1973 with the Dis-
trict Court’s decree and their hiring of over 50% of new 
recruits from minorities has completely cured any discrimina-
tory effects of the 1972 proposal. Indeed, it is extremely 
doubtful, from this record, that the 1972 proposal had any 
discriminatory effects to redress. The plan, it must be 
remembered, was never carried out. As a consequence, there 
has been no finding that any minority job applicant was 
excluded from employment as a result of the proposal. Cf. 
Franks v. Bowman Transportation Co., 424 U. S. 747 (1976).5 
Nor has there been a finding that any prospective minority 
job applicant was deterred from applying for employment 
with the Fire Department as a result of the proposed applica-
tion of the examination. Cf. Teamsters v. United States, 
431 U. S. 324, 365-367 (1977). Nor has there been a finding 
that the 1972 proposal reflected a racial animus that might 
have tainted other employment practices. Cf. Keyes n . 
School Dist. No. 1, Denver, Colo., 413 U. S. 189 (1973). On 
the contrary the District Court expressly found:

“Neither Defendants nor their officials engaged in 
employment practices with a willful or conscious pur-
pose of excluding blacks and Mexican-Americans from 
employment at the Los Angeles County Fire Department. 
To the contrary, several of Defendants’ officials engaged 

5 Moreover, there appears to be no possibility that persons hired pur-
suant to the District Court’s order will be terminated in consequence of 
our vacation of the Court of Appeals’ judgment as moot. Cf. DeFunis v. 
Odegaard, 416 U. S. 312 (1974).
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in efforts designed to increase the minority representation 
in the Los Angeles County Fire Department.” App. 41.

All of these circumstances, taken together, persuade us that, 
whatever might have been the case at the time of trial, the 
controversy has become moot during the pendency of this 
litigation. Accordingly, we vacate the judgment of the Court 
of Appeals and remand to that court for entry of an appro-
priate order directing the District Court to dismiss the action 
as moot. See United States n . Munsingwear, Inc., 340 U. S. 
36, 39 (1950).6

So ordered.

Mr . Justi ce  Stewart , with whom Mr . Just ice  Rehnquist  
joins, dissenting.

The Court of Appeals dealt with three alleged instances 
of discrimination by the petitioners in hiring firemen: a 
minimum-height requirement, the use of a written test in 1969 
to establish hiring priorities, and the threatened reliance on 
the results of a test administered in 1972. The Court of 
Appeals ruled that the height requirement violated federal 
law. That ruling has not been challenged here. It concluded 
that these respondents did not have standing to challenge the 
1969 test results. All Members of this Court agree. Thus, 
only the third claim remains in this case.

At least some of the respondents do have standing to 
challenge the threatened use of the 1972 test. They had 
applied for employment with the county in 1971 and took the 
1972 test. Clearly, they would be affected by the county’s 
decision to use the results of that test to select applicants for 
interviews. If the county’s proposed use of the test was 
illegal, those respondents were threatened with injury in fact.

6 Of necessity our decision “vacating the judgment of the Court of Ap-
peals deprives that court’s opinion of precedential effect . . . .” O’Connor 
v. Donaldson, 422 U. S. 563, 577-578, n. 12 (1975). See also A. L. Mech- 
ling Barge Lines N. United States, 368 U. S. 324, 329-330 (1961).
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For the reasons expressed by Mr . Justice  Powel l , I believe 
that their controversy with the county is still alive.

I cannot agree with Mr . Justic e  Powell , however, that the 
§ 1981 question is properly presented in this case. The re-
spondents’ second amended complaint alleged that the county 
had violated Title VII of the Civil Rights Act of 1964. The 
complaint included copies of “right to sue” letters from the 
Equal Employment Opportunity Commission. Title VII be-
came applicable to local governmental units in March 1972. 
The county decided to use the 1972 test to rank applicants at 
the end of 1972. The District Court held that the county had 
violated both § 1981 and Title VII. The Court of Appeals 
expressly affirmed that decision.

“Of course, this continued threat to use the 1972 test as 
part of the selection process right up to the filing of the 
complaint in this case is admittedly a violation of Title 
VII.” 566 F. 2d 1334, 1341 n. 14.

Mr . Justice  Powell  concludes that the Court of Appeals 
did not make a considered judgment on the Title VII issue. 
While it is true that the text of the court’s opinion dealt 
almost exclusively with § 1981, the court clearly held that 
Title VII standards apply to alleged violations of § 1981. 
Under the court’s analysis, if a violation of § 1981 were made 
out and the conduct occurred while the defendant was covered 
by Title VII, Title VII must have been violated also. As the 
dissenting opinion in the Court of Appeals recognized, the 
decision on Title VII thus made completely unnecessary the 
court’s discussion of whether § 1981 requires proof of dis-
criminatory intent. 566 F. 2d, at 1347.

The petitioners did not question the ruling of the Court of 
Appeals on the Title VII claim,*  and any opinion this Court 

*The second question presented in the petition for certiorari does bear 
on Title VII, but not in a sense relevant to this question:
“Is a racial quota hiring order to be effective until the entire fire 
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might render on the § 1981 question would not affect the 
judgment below that petitioners’ action was illegal under 
Title VII. Thus, it would truly be an advisory opinion.

It is clear, however, that the only violation remaining in 
this case, the threatened use of the 1972 test to rank job 
applicants, cannot justify the extensive remedy ordered by the 
District Court. “As with any equity case, the nature of the 
violation determines the scope of the remedy.” Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 402 U. S. 1, 16. A 
simple order enjoining the illegal use of the 1972 test would 
seem sufficient to remedy the only violation of which the 
respondents had standing to complain. Therefore, I would 
vacate the judgment of the Court of Appeals and remand the 
case to the District Court with directions to narrow the scope 
of the remedy substantially.

Mr . Justi ce  Powell , with whom The  Chief  Justice  joins, 
dissenting.

Today the Court orders dismissal of a suit challenging the 
hiring practices of the Los Angeles County Fire Department.

department achieves current racial parity with the general population 
beyond the jurisdiction of the court when:

“c. The plaintiffs had no standing to represent any pre-March 24, 1972 
applicants and no discriminatory hiring has occurred subsequent to Title 
Vil’s effective date.” (Emphasis added.)
This does not challenge the holding of the Court of Appeals that the 
threatened use of the 1972 test was itself a Title VII violation, nor, in 
fact, does it challenge any finding of violation at all. Rather, it is 
addressed solely to the remedy.

In their brief the petitioners argue that the mere threat to use the test 
results to rank applicants cannot constitute a violation of Title VII and 
that a pattern or practice of discrimination must be shown. They also 
urge that Title VII cannot be applied to local governmental units absent 
some showing of discriminatory intent. See Dothard v. Rawlinson, 433 
U. S. 321, 323 n. 1; Hazelwood School Dist. v. United States, 433 IT. S. 
299, 306 n. 12. Because these issues were not raised in the petition for 
certiorari, it is unnecessary to address them.
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The dismissal is predicated on the view that the case has 
become moot. This disposition of the case is opposed by 
petitioners, and is not urged by respondents either in their 
briefs or oral argument. But apart from this, I believe the 
Court’s decision misapplies settled principles of mootness, 
and think the case is properly before us. We should reach, 
rather than seek a questionable means of avoiding, the 
important question—heretofore unresolved by this Court— 
whether cases brought under 42 U. S. C. § 1981, like those 
brought directly under the Fourteenth Amendment, require 
proof of racially discriminatory intent or purpose.

This suit was brought to eliminate the effects of alleged 
racial discrimination in the Los Angeles County Fire Depart-
ment. The plaintiffs, respondents here, were persons who 
applied unsuccessfully for fireman jobs in 1971; the class they 
represented was certified to include present and future, but 
not past, black and Mexican-American job applicants to the 
Fire Department. The county was accused of a variety of 
employment practices said to discriminate against minorities, 
including the use of “written tests as a promotion and hiring 
selection device” even though the tests had “disproportionate 
detrimental impact” on blacks and Mexican-Americans. App. 
4. The named plaintiffs had taken the most recent of these 
tests, which was administered in January 1972. The use of 
the tests, together with other actions of the county that 
plaintiffs described as discriminatory,1 was alleged to be re-

1 The complaint also alleged that Fire Department personnel had en-
gaged in nepotistic and “word-of-mouth” recruitment, employed a dis-
criminatory interview procedure, used other procedures, practices, and 
standards that disfavored minorities, and refused to take affirmative action 
to correct the effects of past discrimination. App. 4-5. The District 
Court found that the written tests and the Department’s failure to take 
affirmative steps to overcome a reputation of discrimination among blacks 
and Mexican-Americans constituted illegal discrimination, but held that the 
use of a 5'7" height requirement for firemen was job related and not 
discriminatory. Id., at 39. The opinion of the Court of Appeals relied
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sponsible for substantially fewer blacks and Mexican-Amer- 
icans being employed by the Fire Department than were 
present in the population it served.

The District Court found that the county had engaged in 
employment discrimination and imposed a comprehensive 
racially based hiring order.2 In granting this relief, the court 
apparently acted under the assumption that the plaintiff class 
had standing to attack acts of discrimination that occurred 
before any of the class members applied for employment in 
1971. The Court of Appeals for the Ninth Circuit reversed 
this determination. As no past applicants were included in 
the plaintiff class, the court held that respondents could not 
challenge the legality of employment practices which had no 
effect on post-1971 hiring. Respondents therefore were held 
to lack standing to challenge the civil service test administered 
in 1969, as the list of eligible applicants drawn up on the 
basis of that test had been exhausted before any of the class 
members had sought employment. 566 F. 2d 1334, 1337-1338 
(1977). A majority of the panel nonetheless affirmed the 
District Court’s hiring order. Id., at 1343-1344.

Respondents have not sought review of the determination 
of standing by the court below. Accordingly, the county’s 

entirely on the county’s written examinations as the basis for sustaining 
the District Court’s remedial order. 566 F. 2d 1334, 1342-1344 (1977).

In addition, the Court of Appeals reversed as clearly erroneous the 
finding that the height requirement was job related and suggested that 
the District Court could take further steps to offset the allegedly dis-
criminatory effect of this standard. Id., at 1341-1342, 1343. Petitioners 
have not sought review of that question; rather they contend that the 
court below applied the wrong legal standards in assessing generally the 
legality of their employment practices.

2 The order required the county to select a minimum of 20% of its 
new firemen from black applicants and another 20% from Mexican- 
American applicants until the percentage of members of these racial groups 
in the fireman work force equaled the percentages in the general population 
of the county. The county also was required to file annual reports with 
the court on fireman hiring.
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use of the 1972 test is the only employment practice now 
before us. This narrows the controversy considerably from 
its original dimensions, but it does not follow that a case or 
controversy between the county and respondents no longer 
exists. This is evident from a review of the facts.

The 1972 test was the same as the one administered in 
1969, except that some attempt had been made to screen 
out questions thought to reflect cultural bias. After grad-
ing the test, the county announced it would interview only 
the 544 applicants with the highest scores, rather than the 
2,338 applicants who achieved a passing score. On Jan-
uary 8, 1973, five days after interviews began, the county 
changed its plans and decided to interview all applicants who 
had passed.3 Respondents filed this suit on January 11, 1973. 
In their second amended complaint, filed on April 16, 1973, 
respondents alleged that the county decided not to use the 
1972 test as a screening device only because suit was about to 
be filed, App. 5, and that the county would reinstitute 
such use unless an injunction were issued, id., at 7. The 
District Court found that the 1972 test was among the dis-
criminatory employment practices in which the county en-
gaged,4 and that the county had dropped its plan to tie 
interviews to test performance because of the then pending 
suit. Id., at 39.

The court below agreed that the county’s attempt to use the 
1972 test as a selection device “had an adverse impact on the 

3 A stipulation signed by the parties in the District Court incorrectly 
stated that the change in plans took place on January 8, 1972. It is clear 
from the face of the stipulation, however, that the 1973 date was meant: 
The county could not have scheduled interviews to take place on or after 
January 3, 1972, on the basis of a test administered some time in January 
1972. No party has contended here that the 1972 date was correct.

4 According to the stipulated facts, 19.8% of the applicants who took 
the 1972 test were black or Mexican-American, but only 8.9% of those 544 
applicants who initially were scheduled for interviews were minority group 
members.
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racial class of plaintiffs.” 566 F. 2d, at 1338 n. 6. In its view, 
respondents therefore had standing to attack this conduct. 
After determining what it considered to be the proper stand-
ard for liability under § 1981, the court held that “the district 
court properly found defendants’ use of the 1972 written ex-
amination as a selection device to be a violation of § 1981.” 
566 F. 2d, at 1341. Turning to the scope of the relief ordered, 
a majority of the panel expressed its approval of the District 
Court’s remedial order. Looking at the judicial “power under 
§ 1981,” id., at 1342, the majority ruled that “the district court 
properly exercised its discretion in ordering affirmative action 
to be undertaken to erase the effects of past discrimination.” 
Id., at 1343.5

In addition to requiring an affirmative employment pro-
gram to achieve specified racial percentages in hiring, the 
District Court ordered that petitioners “are permanently en-
joined and restrained from engaging in any employment prac-
tice which discriminates on the basis of race or national origin 
against the class represented by Plaintiffs in this Action . . .

5 Mr . Just ice  Ste wart  agrees that the case is not moot, but argues that 
the § 1981 issue is not properly presented in this case. He thinks the 
court below also rested its holding on a finding that petitioners’ conduct 
violated Title VII of the Civil Rights Act of 1964. While the matter is 
not free from doubt, it seems most unlikely that the court below based its 
affirmance of the District Court’s sweeping injunction on its cryptic and 
offhand conclusion that “ [o] f course” the “continued threat” to base hiring 
on test performance “is admittedly a violation of Title VII,” 566 F. 2d, at 
1341 n. 14. As the language quoted in the text illustrates, the court 
grounded its decision expressly on § 1981. The one-sentence reference to 
Title VII is divorced from any discussion of the relationship between the 
purported violation and the relief granted. Although the basis of the 
court’s affirmance of the injunction is not clear, see 566 F. 2d, at 1342- 
1344, it apparently believed the District Court properly took into account 
pre-Title VII violations of § 1981 in determining the scope of the remedial 
order, in spite of respondents’ lack of standing to seek relief for them-
selves. Thus, the decision of the Court of Appeals seems to have been 
based on a conclusion that independent violations of § 1981 had occurred.
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App. 45. If the District Court was correct, as the court 
below held, in ruling that the threatened use of the 1972 test 
was an employment practice that discriminated on the basis 
of race, then an order to prevent the county from carrying 
out its threat would have been appropriate. The fact that 
wrongful conduct has not yet transpired does not leave a court 
powerless to prevent the threatened wrong, if the likelihood of 
harm is sufficiently substantial. Doran v. Salem Inn, Inc., 
422 U. S. 922, 930-932 (1975); Steffel v. Thompson, 415 U. S. 
452, 458-460 (1974); Doe v. Bolton, 410 U. S. 179, 188 
(1973). Cf. Warth v. Seldin, 422 U. S. 490, 499 (1975); 
Linda R. S. v. Richard D., 410 U. S. 614, 617 (1973).6

The Court nonetheless holds that this case has become 
moot, because “there can be no reasonable expectation that 
petitioners will use an unvalidated civil service examination 
for the purposes contemplated in 1972,” ante, at 631-632. This 
assumption is contrary to findings of fact by the courts below, 
is opposed by the parties who are subject to the order to be 
dismissed, and manifestly is at odds with the record in this case.

Neither of the courts below regarded the county’s planned 
use of the 1972 test as solely a response to what the Court 
characterizes as a “temporary emergency shortage of firefight-
ers.” Ante, at 632. The District Court, in assessing whether 
petitioners’ announced intention to use the 1972 test as a

6 Petitioners challenged the standing of respondents to seek the relief 
that was granted. The court below rejected this challenge in part, holding 
that respondents could attack the threatened use of the 1972 test. 566 
F. 2d, at 1338 n. 6; id., at 1347 n. 2 (Wallace, J., dissenting). The Court 
approves this holding today. Ante, at 631. I agree that respondents 
alleged injuries in fact, and sought relief, adequate to meet our standing 
requirements, even though they lacked standing to seek all of the relief 
accorded them by the courts below. See Nyquist v. Mauclet, 432 U. S. 1, 
6 n. 7 (1977); Arlington Heights v. Metropolitan Housing Dev. Corp., 429 
U. S. 252, 261-264 (1977); Simon v. Eastern Kentucky Welfare Rights 
Org., 426 U. S. 26, 41-42 (1976); Warth v. Seldin, 422 U. S., at 498-502; 
Linda R. S. n . Richard D., 410 U. S., at 617. Cf. East Texas Motor 
Freight Systems, Inc. v. Rodriguez, 431 U. S. 395, 404 (1977).
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selection device violated § 1981, found that this lawsuit was 
responsible for the county’s change in hiring procedures from 
interviewing only high scorers to considering everyone who 
passed the test. App. 39. The Court of Appeals agreed, and 
held: “[Petitioners’] decision, prompted solely by the filing of 
this lawsuit, to abandon the written exam as a selection device 
does not moot the claim.” 566 F. 2d, at 1341.

Nor have petitioners altered their position on the legality 
of their use of testing since the decision below. Rather, 
petitioners strongly assert that the controversy is still a live 
one. The only suggestion of mootness that has been raised 
in this case comes from the N. A. A. C. P. Legal Defense and 
Educational Fund, an organization which is an amicus curiae 
here but has not participated previously in this litigation. 
Petitioners have attacked this assertion and the factual as-
sumptions on which it rests:

“The NAACP in reliance on statements of fact that 
appear absolutely nowhere in the record, gratuitously 
advance the novel theory that the petitioners have not 
been hiring under compulsion of the quota order since 
it was entered in 1973. This contention is not only ir-
relevant to the issue of the validity of the quota order, 
but is simply not correct. The amicus’ factual repre-
sentation itself describes a quota when it states that all 
applicants are reduced down to three groups of whites, 
blacks and Mexican-Americans in exact proportion to the 
1-1-3 hiring order.” Reply Brief for Petitioners 20 n. 7. 

Petitioners continue to use civil service examinations as a 
threshold barrier for employment consideration, and the record 
is silent on their validation. To comply with the District 
Court’s order, petitioners have added additional steps to the 
hiring process to take account of the race of the applicants. 
The test scores of applicants are ranked separately within 
each racial group, and the highest scorers are selected for
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interviews in the exact racial proportions specified by the court 
order. Among those applicants who receive an interview, 
preference is given to minority group members. But these 
steps clearly are the product of the injunction at issue here 
and do not represent, as the Court’s opinion states, a voluntary 
affirmative-action program.

The fact that the county, upon pain of contempt, has sub-
stantially altered its use of examinations by the addition of 
other steps that take account of applicants’ race hardly can 
support a finding that “there is no reasonable expectation” 
the county will abandon its additional procedures once the 
court order requiring them is dismissed. Our previous de-
cisions make clear that a case does not become moot simply 
because a court order redressing the alleged grievance has 
been obeyed. NLRB v. Raytheon Co., 398 U. S. 25 (1970); 
NLRB v. Pennsylvania Greyhound Lines, Inc., 303 U. S. 261, 
271 (1938). In United States v. W. T. Grant Co., 345 U. S. 
629 (1953), on which the court below relied and which the 
Court today attempts to distinguish, it was stated:

“Both sides agree to the abstract proposition that vol-
untary cessation of allegedly illegal conduct does not 
deprive the tribunal of power to hear and determine the 
case, i. e., does not make the case moot. United States v. 
Trans-Missouri Freight Assn., 166 U. S. 290 (1897); 
Walling v. Helmerich & Payne, Inc., 323 U. S. 37 (1944); 
Hecht Co. v. Bowles, 321 U. S. 321 (1944). A con-
troversy may remain to be settled in such circumstances, 
United States v. Aluminum Co. of America, 148 F. 2d 
416, 448 (1945), e. g., a dispute over the legality of the 
challenged practices. Walling v. Helmerich <& Payne, 
Inc., supra; Carpenters Union v. Labor Board, 341 U. S. 
707, 715 (1951). The defendant is free to return to his 
old ways. This, together with a public interest in having 
the legality of the practices settled, militates against a 
mootness conclusion. United States v. Trans-Missouri 
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Freight Assn., supra, at 309, 310. For to say that the case 
has become moot means that the defendant is entitled to 
a dismissal as a matter of right, Labor Board v. General 
Motors Corp., 179 F. 2d 221 (1950). The courts have 
rightly refused to grant defendants such a powerful 
weapon against public law enforcement.

“The case may nevertheless be moot if the defendant 
can demonstrate that There is no reasonable expectation 
that the wrong will be repeated.’ The burden is a heavy 
one. Here the defendants told the court that the inter-
locks no longer existed and disclaimed any intention to 
revive them. Such a projession does not suffice to make 
a case moot although it is one of the factors to be con-
sidered in determining the appropriateness of granting an 
injunction against the now-discontinued acts.” Id., at 
632-633 (footnotes omitted; emphasis supplied).7

In my view, there is far less to the mootness issue here than 
to that presented in W. T. Grant Co. Petitioners, the sub-
ject of the lower court’s injunction, hotly dispute any sug-
gestion that no live issues remain. Furthermore, they did 
not cease voluntarily their allegedly illegal conduct and have 
not disclaimed an intention to resume their use of civil service 
tests as a primary hiring criterion.8 Nor, in light of this

7 As we further observed in United States v. Oregon State Medical 
Soc., 343 U. S. 326, 333 (1952), “[i]t is the duty of the courts to beware 
of efforts to defeat injunctive relief by protestations of repentance and re-
form, especially when abandonment seems timed to anticipate suit, and 
there is probability of resumption.”

8 Los Angeles, along with the city of San Diego, filed an amicus brief in 
a case before this Court which involved personnel testing. In their 
statement of interest, these amici declared:

“The Cities of Los Angeles and San Diego are municipal corporations 
within the State of California. The interests of those cities arise from 
their positions as public sector employers which have charter requirements 
to hire individuals based on merit. Pursuant to merit principles, both



COUNTY OF LOS ANGELES v. DAVIS 645

625 Powe ll , J., dissenting

record, could a disclaimer—were it made—satisfy the “heavy 
burden” imposed upon a defendant seeking to have a suit 
dismissed as moot.9

cities use various personnel tests to hire and to promote individuals in the 
classified civil service.

“Thus, both cities before this Court as Amici Curiae have interests in 
maintaining personnel testing programs to fulfill the merit system require-
ments of their municipal charters, as well as interests in sustaining those 
personnel tests in litigation.” Brief for City of Los Angeles et al. as Amici 
Curiae in Detroit Edison Co. v. NLRB, 0. T. 1978, No. 77-968, pp. 2, 4.

9 The assertion of the Court that “there can be no reasonable expectation” 
that petitioners will base hiring on unvalidated aptitute tests, ante, at 631, 
lacks any record support and is contrary to the assumptions upon which the 
courts below based their actions. There has been no change in circumstances 
of any relevance to the Court’s conclusion since petitioners attempted to use 
their unvalidated 1972 test as a hiring device. Title VII, which the Court 
appears to suggest as an intervening factor, applied with full force to 
petitioners when in January 1973 they sought to limit hiring to applicants 
with the highest scores on the 1972 test. Under W. T. Grant Co., the 
burden is on petitioners to demonstrate that there is little chance they will 
resume their allegedly illegal conduct. Petitioners have not attempted to 
meet that burden here. The Court’s assumption that in the future the 
county will seek to validate its tests before relying on them not only is 
unsubstantiated by the record facts, it also reverses the presumption we 
normally apply in mootness cases. See, e. g., Hampton v. Mow Sun Wong, 
426 U. S. 88, 98, and n. 14 (1976) (federal agency’s new hiring regulation 
forbidding challenged practice does not moot claim for injunctive and 
declaratory relief).

It is instructive to compare the facts of this case with those of DeFunis 
v. Odegaard, 416 U. S. 312 (1974). Here petitioners have made no change 
in their hiring procedures except in response to the court order, and have 
put on this record no evidence that they contemplate any further changes. 
The Court’s belief that petitioners will not resume their use of unvalidated 
tests rests solely on speculation. In DeFunis, by contrast, the law school 
had admitted DeFunis to his final quarter in school and represented to 
this Court that it would make no attempt to rescind this registration. 
Unlike the case at bar, DeFunis had not brought a class action; hence 
only his individual right not to be discriminated against in law school 
admissions was at stake. Id., at 317. Because it was virtually certain
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Furthermore, the Court’s avoidance of the merits of this 
controversy by its novel view of mootness leaves the county 
in a quandary. Although it is not unreasonable to assume, 
following dismissal of this suit as moot, that the county will 
again base hiring on unvalidated aptitude tests, it also is 
possible that the county may believe that hiring procedures 
of the sort previously required by the order under review are 
necessary to ensure compliance with federal law. The Court’s 
disposition today will leave the decision of the Court of 
Appeals on the merits as the most pertinent statement of the 
governing law, even if that decision is not directly binding.10 
Therefore, any future litigation against the county, including 
the suit to assert the rights of pre-1971 applicants that the 
Court seems to contemplate, ante, at 630 n. 3, is likely to be 
controlled by the decision of that court.

In sum, the Court’s disposition leaves all of the parties in 
positions of uncertainty: Respondents lack protection against 
the resumption of the county’s alleged discrimination, and 
the county lacks a conclusive determination of the legality of 
its conduct. All of these considerations militate against a 
determination of mootness. See Vermont Yankee Nuclear 
Power Corp. v. Natural Resources Defense Council, Inc., 435 
U. S. 519, 535-537, n. 14 (1978). Accordingly, I conclude that 
the question of whether petitioners violated § 1981 is before 

that DeFunis never again would need to submit to the admission process 
he challenged, we held that the case had become moot. Id., at 318. Even 
the very slight chance that DeFunis might not receive his degree was 
considered sufficiently substantial by four Members of the Court to render 
the case a live controversy.

10 Although a decision vacating a judgment necessarily prevents the 
opinion of the lower court from being the law of the case, O’Connor v. 
Donaldson, 422 U. S. 563, 577-578, n. 12 (1975); A. L. Mechling Barge 
Lines v. United States, 368 U. S. 324, 329-330 (1961); United States v. 
Munsingwear, Inc., 340 U. S. 36 (1950), the expressions of the court below 
on the merits, if not reversed, will continue to have precedential weight 
and, until contrary authority is decided, are likely to be viewed as per-
suasive authority if not the governing law of the Ninth Circuit.
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us.11 I would reach this issue and determine whether § 1981, 
like the Equal Protection Clause of the Fourteenth Amend-
ment, prohibits only purposefully discriminatory conduct.12

111 cannot agree with Mr . Jus tice  Stew ar t  that the question whether 
petitioners had violated § 1981 in the past was a matter of indifference to 
the court below and would be immaterial upon remand. See n. 5, supra. 
In exercising its “broad” equitable discretion as to granting any prophy-
lactic relief, see United States v. W. T. Grant Co., 345 U. S. 629, 633 
(1953), the District Court could consider whether the county’s conduct 
was a single, isolated instance of illegality or part of a pattern of unlawful 
conduct. This would rest on a determination of the requirements of 
§ 1981 prior to the 1972 amendment of Title VII. Thus, a decision now 
on the § 1981 issue could affect the substantial rights of the parties and 
would not be an advisory opinion.

121 am in agreement with Mr . Jus tice  Stewa rt  that, regardless of the 
proper construction of § 1981, the only arguably illegal conduct in this 
case could not justify the sweeping remedy ordered by the District Court.
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DELAWARE v. PROUSE

CERTIORARI TO THE SUPREME COURT OF DELAWARE

No. 77-1571. Argued January 17, 1979—Decided March 27, 1979

A patrolman in a police cruiser stopped an automobile occupied by re-
spondent and seized marihuana in plain view on the car floor. Respond-
ent was subsequently indicted for illegal possession of a controlled sub-
stance. At a hearing on respondent’s motion to suppress the marihuana, 
the patrolman testified that prior to stopping the vehicle he had 
observed neither traffic or equipment violations nor any suspicious 
activity, and that he made the stop only in order to check the driver’s 
license and the car’s registration. The patrolman was not acting pur-
suant to any standards, guidelines, or procedures pertaining to document 
spot checks, promulgated by either his department or the State Attor-
ney General. The trial court granted the motion to suppress, finding 
the stop and detention to have been wholly capricious and therefore 
violative of the Fourth Amendment. The Delaware Supreme Court 
affirmed. Held:

1. This Court has jurisdiction in this case even though the Delaware 
Supreme Court held that the stop at issue not only violated the Federal 
Constitution but also was impermissible under the Delaware Constitu-
tion. That court’s opinion shows that even if the State Constitution 
would have provided an adequate basis for the judgment below, the 
court did not intend to rest its decision independently on the State 
Constitution, its holding instead depending upon its view of the reach 
of the Fourth and Fourteenth Amendments. Pp. 651-653.

2. Except where there is at least articulable and reasonable suspicion 
that a motorist is unlicensed or that an automobile is not registered, or 
that either the vehicle or an occupant is otherwise subject to seizure 
for violation of law, stopping an automobile and detaining the driver in 
order to check his driver’s license and the registration of the automobile 
are unreasonable under the Fourth Amendment. Pp. 653-663.

(a) Stopping an automobile and detaining its occupants constitute 
a “seizure” within the meaning of the Fourth and Fourteenth Amend-
ments, even though the purpose of the stop is limited and the resulting 
detention quite brief. The permissibility of a particular law enforce-
ment practice is judged by balancing its intrusion on the individual’s 
Fourth Amendment interests against its promotion of legitimate gov-
ernmental interests. Pp. 653-655.
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(b) The State’s interest in discretionary spot checks as a means of 
ensuring the safety of its roadways does not outweigh the resulting 
intrusion on the privacy and security of the persons detained. Given 
the physical and psychological intrusion visited upon the occupants of 
a vehicle by a random stop to check documents, cf. United States v. 
Brignoni-Ponce, 422 U. S. 873; United States v. Martinez-Fuerte, 428 
U. S. 543, the marginal contribution to roadway safety possibly result-
ing from a system of spot checks cannot justify subjecting every occu-
pant of every vehicle on the roads to a seizure at the unbridled 
discretion of law enforcement officials. Pp. 655-661.

(c) An individual operating or traveling in an automobile does not 
lose all reasonable expectation of privacy simply because the automo-
bile and its use are subject to government regulation. People are not 
shorn of all Fourth Amendment protection when they step from their 
homes onto the public sidewalk; nor are they shorn of those interests 
when they step from the sidewalks into their automobiles. Pp. 662-663.

(d) The holding in this case does not preclude Delaware or other 
States from developing methods for spot checks that involve less intru-
sion or that do not involve the unconstrained exercise of discretion. 
Questioning of all oncoming traffic at roadblock-type stops is one possi-
ble alternative. Pp. 663.

382 A. 2d 1359, affirmed.

White , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Bren nan , Stew art , Mars hall , Black mun , Powe l l , and Ste vens , 
JJ., joined. Black mun , J., filed a concurring opinion, in which Powe l l , J., 
joined, post, p. 663. Rehnquis t , J., filed a dissenting opinion, post, p. 664.

Charles M. Oberly III argued the cause for petitioner. 
With him on the brief were Richard R. Wier, Jr., Attorney 
General of Delaware, and Carolyn Berger, Fred S. Silverman, 
and Kathleen Molyneux, Deputy Attorneys General.

David M. Lukoff argued the cause for respondent. With 
him on the brief were Richard M. Baumeister, Frank Askin, 
and Eric Neisser*

*Frank Carrington, Wayne W. Schmidt, Glen R. Murphy, and James 
P. Costello filed a brief for Americans for Effective Law Enforcement, Inc., 
et al. as amid curiae urging reversal.
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Mr . Justi ce  White  delivered the opinion of the Court.
The question is whether it is an unreasonable seizure under 

the Fourth and Fourteenth Amendments to stop an automo-
bile, being driven on a public highway, for the purpose of 
checking the driving license of the operator and the registra-
tion of the car, where there is neither probable cause to believe 
nor reasonable suspicion that the car is being driven contrary 
to the laws governing the operation of motor vehicles or that 
either the car or any of its occupants is subject to seizure or 
detention in connection with the violation of any other 
applicable law.

I
At 7:20 p. m. on November 30, 1976, a New Castle County, 

Del., patrolman in a police cruiser stopped the automobile 
occupied by respondent.1 The patrolman smelled marihuana 
smoke as he was walking toward the stopped vehicle, and he 
seized marihuana in plain view on the car floor. Respondent 
was subsequently indicted for illegal possession of a controlled 
substance. At a hearing on respondent’s motion to suppress 
the marihuana seized as a result of the stop, the patrolman 
testified that prior to stopping the vehicle he had observed 
neither traffic or equipment violations nor any suspicious 
activity, and that he made the stop only in order to check the 
driver’s license and registration. The patrolman was not 
acting pursuant to any standards, guidelines, or procedures 
pertaining to document spot checks, promulgated by either his 
department or the State Attorney General. Characterizing 
the stop as “routine,” the patrolman explained, “I saw the car 

1 In its opinion, the Delaware Supreme Court referred to respondent as 
the operator of the vehicle, see 382 A. 2d 1359, 1361 (1978). However, the 
arresting officer testified: “I don’t believe [respondent] was the driver. . . . 
As I recall, he was in the back seat . . . ,” App. A12; and the trial court 
in its ruling on the motion to suppress referred to respondent as one of the 
four “occupants” of the vehicle, id., at A17. The vehicle was registered to 
respondent. Id., at A10.
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in the area and wasn’t answering any complaints, so I decided 
to pull them off.” App. A9. The trial court granted the 
motion to suppress, finding the stop and detention to have 
been wholly capricious and therefore violative of the Fourth 
Amendment.

The Delaware Supreme Court affirmed, noting first that 
“[t]he issue of the legal validity of systematic, roadblock-
type stops of a number of vehicles for license and vehicle 
registration check is not now before the Court,” 382 A. 2d 
1359, 1362 (1978) (emphasis in original). The court held 
that “a random stop of a motorist in the absence of specific 
articulable facts which justify the stop by indicating a reason-
able suspicion that a violation of the law has occurred is 
constitutionally impermissible and violative of the Fourth 
and Fourteenth Amendments to the United States Constitu-
tion.” Id., at 1364. We granted certiorari to resolve the con-
flict between this decision, which is in accord with decisions in 
five other jurisdictions,2 and the contrary determination in six 
jurisdictions3 that the Fourth Amendment does not prohibit 
the kind of automobile stop that occurred here. 439 U. S. 
816 (1978).

II
Because the Delaware Supreme Court held that the stop 

at issue not only violated the Federal Constitution but also 

2 United States v. Montgomery, 182 U. S. App. D. C. 426, 561 F. 2d 
875 (1977); People v. Ingle, 36 N. Y. 2d 413, 330 N. E. 2d 39 (1975); 
State v. Ochoa, 23 Ariz. App. 510, 534 P. 2d 441 (1975), rev’d on other 
grounds, 112 Ariz. 582, 544 P. 2d 1097 (1976); Commonwealth n . Swanger, 
453 Pa. 107, 307 A. 2d 875 (1973); United States n . Nicholas, 448 F. 2d 
622 (CA8 1971). See also United States v. Cupps, 503 F. 2d 277 (CA6 
1974).

3 State v. Holmberg, 194 Neb. 337, 231 N. W. 2d 672 (1975); State v. 
Allen, 282 N. C. 503, 194 S. E. 2d 9 (1973); Palmore v. United States, 
290 A. 2d 573 (D. C. App. 1972), aff’d on jurisdictional grounds only, 411 
U. S. 389 (1973); Leonard v. State, 496 S. W. 2d 576 (Tex. Crim. App. 
1973); United States v. Jenkins, 528 F. 2d 713 (CAIO 1975); Myricks v. 
United States, 370 F. 2d 901 (CA5), cert, dismissed, 386 U. S. 1015 (1967).
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was impermissible under Art. I, § 6, of the Delaware Constitu-
tion, it is urged that the judgment below was based on an 
independent and adequate state ground and that we therefore 
have no jurisdiction in this case. Fox Film Corp. v. Muller, 
296 U. S. 207, 210 (1935). At least, it is suggested, the 
matter is sufficiently uncertain that we should remand for 
clarification as to the ground upon which the judgment rested. 
California v. Krivda, 409 U. S. 33, 35 (1972). Based on our 
reading of the opinion, however, we are satisfied that even if 
the State Constitution would have provided an adequate basis 
for the judgment, the Delaware Supreme Court did not intend 
to rest its decision independently on the State Constitution 
and that we have jurisdiction of this case.

As we understand the opinion below, Art I, § 6, of the 
Delaware Constitution will automatically be interpreted at 
least as broadly as the Fourth Amendment; 4 that is, every 
police practice authoritatively determined to be contrary to 
the Fourth and Fourteenth Amendments will, without further 
analysis, be held to be contrary to Art. I, § 6. This approach, 
which is consistent with previous opinions of the Delaware 
Supreme Court,5 was followed in this case. The court ana-

4The court stated:
“The Delaware Constitution Article I, § 6 is substantially similar to the 
Fourth Amendment and a violation of the latter is necessarily a violation 
of the former.” 382 A. 2d, at 1362, citing State v. Moore, 55 Del. 356, 187 
A. 2d 807 (1963).

Moore was decided less than two years after Mapp v. Ohio, 367 U. S. 
643 (1961), applied to the States the limitations previously imposed only 
on the Federal Government. In setting forth the approach reiterated in 
the opinion below, Moore noted not only the common purposes and word-
ing of the Fourth Amendment and the state constitutional provision, but 
also the overriding effect of the former. See 55 Del., at 362-363, 187 A. 
2d, at 810-811.

5 We have found only one case decided after State v. Moore, supra, in 
which the court relied solely on state law in upholding the validity of a 
search or seizure, and that case involved not only Del. Const. Art. I, § 6,
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lyzed the various decisions interpreting the Federal Constitu-
tion, concluded that the Fourth Amendment foreclosed spot 
checks of automobiles, and summarily held that the State 
Constitution was therefore also infringed. This is one of those 
cases where “at the very least, the [state] court felt compelled 
by what it understood to be federal constitutional considera-
tions to construe ... its own law in the manner it did.” 
Zacchini v. Scripps-Howard Broadcasting Co., 433 U. S. 562, 
568 (1977). Had state law not been mentioned at all, there 
would be no question about our jurisdiction, even though the 
State Constitution might have provided an independent and 
adequate state ground. Ibid. The same result should follow 
here where the state constitutional holding depended upon 
the state court’s view of the reach of the Fourth and Four-
teenth Amendments. If the state court misapprehended 
federal law, “[i]t should be freed to decide . . . these suits 
according to its own local law.” Missouri ex rel. Southern R. 
Co. v. Mayfield, 340 U. S. 1, 5 (1950).

Ill
The Fourth and Fourteenth Amendments are implicated in 

this case because stopping an automobile and detaining its 
occupants constitute a “seizure” within the meaning of those 
Amendments, even though the purpose of the stop is limited 
and the resulting detention quite brief. United States v. 
Martinez-Fuerte, 428 U. S. 543, 556-558 (1976); United 
States v. Brignoni-Ponce, 422 U. S. 873, 878 (1975); cf. Terry 
v. Ohio, 392 U. S. 1, 16 (1968). The essential purpose of the 
proscriptions in the Fourth Amendment is to impose a stand- 

but also state statutory requirements for issuance of a search warrant. 
Rossitto v. State, 234 A. 2d 438 (1967). Moreover, every case holding a 
search or seizure to be contrary to the state constitutional provision relies 
on cases interpreting the Fourth Amendment and simultaneously concludes 
that the search or seizure is contrary to that provision. See, e. g., Young 
v. State, 339 A. 2d 723 (1975); Freeman v. State, 317 A. 2d 540 (1974); 
cf. Bertomeu v. State, 310 A. 2d 865 (1973).
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ard of “reasonableness”6 upon the exercise of discretion by 
government officials, including law enforcement agents, in 
order 11 ‘to safeguard the privacy and security of individuals 
against arbitrary invasions. . . .’ ” Marshall v. Barlow’s, Inc., 
436 U. S. 307, 312 (1978), quoting Camara v. Municipal 
Court, 387 U. S. 523, 528 (1967).7 Thus, the permissibility 
of a particular law enforcement practice is judged by balanc-
ing its intrusion on the individual’s Fourth Amendment 
interests against its promotion of legitimate governmental 
interests.8 Implemented in this manner, the reasonableness 
standard usually requires, at a minimum, that the facts upon 
which an intrusion is based be capable of measurement against 
“an objective standard,” 9 whether this be probable cause10 
or a less stringent test.11 In those situations in which the 
balance of interests precludes insistence upon “some quantum 

6 See Marshall v. Barlow’s, Inc., 436 U. S. 307, 315 (1978); United 
States v. Brignoni-Ponce, 422 U. S. 873, 878 (1975); Cady v. Dombrowski, 
413 U. S. 433, 439 (1973); Terry v. Ohio, 392 U. S. 1, 20-21 (1968); 
Camara v. Municipal Court, 387 U. S. 523, 539 (1967).

7 See also United States v. Martinez -Fuerte, 428 U. S. 543, 554 (1976); 
United States v. Ortiz, 422 U. S. 891, 895 (1975); Almeida-Sanchez V. 
United States, 413 U. S. 266, 270 (1973); Beck v. Ohio, 379 U. S. 89, 97 
(1964); McDonald n . United States, 335 U. S. 451, 455-456 (1948).

8 See, e. g., United States v. Ramsey, 431 U. S. 606, 616-619 (1977); 
United States V; Martinez-Fuerte, supra, at 555; cases cited in n. 6, supra.

9 Terry n . Ohio, supra, at 21. See also Scott n . United States, 436 U. S. 
128, 137 (1978); Beck v. Ohio, supra, at 96-97.

10 See, e. g., United States v. Santana, 427 U. S. 38 (1976); United 
States v. Watson, 423 U. S. 411 (1976); Ker v. California, 374 U. S. 23 
(1963) (warrantless arrests requiring probable cause); United States v. 
Ortiz, supra; Warden n . Hayden, 387 U. S. 294 (1967); Carroll n . United 
States, 2^7 U. S. 132 (1925) (warrantless searches requiring probable 
cause). See also Gerstein v. Pugh, 420 U. S. 103 (1975).

11 See Terry v. Ohio, supra; United States n . Brignoni-Ponce, supra.
In addition, the Warrant Clause of the Fourth Amendment generally 

requires that prior to a search a neutral and detached magistrate 
ascertain that the requisite standard is met, see, e. g., Mincey n . Arizona, 
437 U. S. 385 (1978).
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of individualized suspicion,” 12 other safeguards are generally 
relied upon to assure that the individual’s reasonable expecta-
tion of privacy is not “subject to the discretion of the official 
in the field,” Camara v. Municipal Court, 387 U. S., at 532. 
See id., at 534-535; Marshall v. Barlow's, Inc., supra, at 320- 
321; United States n .^United States District Court, 407 U. S. 
297, 322-323 (1972) (requiring warrants).

In this case, however, the State of Delaware urges that 
patrol officers be subject to no constraints in deciding which 
automobiles shall be stopped for a license and registration 
check because the State’s interest in discretionary spot checks 
as a means of ensuring the safety of its roadways outweighs 
the resulting intrusion on the privacy and security of the 
persons detained.

IV
We have only recently considered the legality of investiga-

tive stops of automobiles where the officers making the stop 
have neither probable cause to believe nor reasonable suspi-
cion that either the automobile or its occupants are subject to 
seizure under the applicable criminal laws. In United States 
N. Brignoni-Ponce, supra, Border Patrol agents conducting 
roving patrols in areas near the international border asserted 
statutory authority to stop at random any vehicle in order to 
determine whether it contained illegal aliens or was involved 
in smuggling operations. The practice was held to violate 
the Fourth Amendment, but the Court did not invalidate all 
warrantless automobile stops upon less than probable cause. 
Given “the importance of the governmental interest at stake, 
the minimal intrusion of a brief stop, and the absence of 
practical alternatives for policing the border,” 422 U. S., at 
881, the Court analogized the roving-patrol stop to the on-the- 
street encounter addressed in Terry v. Ohio, supra, and held:

“Except at the border and its functional equivalents, offi-
cers on roving patrol may stop vehicles only if they are 

12 United States v. Martinez-Fuerte, supra, at 560.
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aware of specific articulable facts, together with rational 
inferences from those facts, that reasonably warrant sus-
picion that the vehicles contain aliens who may be illegally 
in the country.” 422 U. 8., at 884 (footnote omitted).

Because “the nature of illegal alien traffic and the character-
istics of smuggling operations tend to generate articulable 
grounds for identifying violators,” id., at 883, “a requirement 
of reasonable suspicion for stops allows the Government ade-
quate means of guarding the public interest and also protects 
residents of the border areas from indiscriminate official inter-
ference.” Ibid.

The constitutionality of stops by Border Patrol agents was 
again before the Court in United States v. Martinez-Fuerte, 
supra, in which we addressed the permissibility of checkpoint 
operations. This practice involved slowing all oncoming traf-
fic “to a virtual, if not a complete, halt,” 428 U. 8., at 546, 
at a highway roadblock, and referring vehicles chosen at the 
discretion of Border Patrol agents to an area for secondary 
inspection. See id., at 546, 558. Recognizing that the gov-
ernmental interest involved was the same as that furthered 
by roving-patrol stops, the Court nonetheless sustained the 
constitutionality of the Border Patrol’s checkpoint operations. 
The crucial distinction was the lesser intrusion upon the mo-
torist’s Fourth Amendment interests:

“[The] objective intrusion—the stop itself, the question-
ing, and the visual inspection—also existed in roving-
patrol stops. But we view checkpoint stops in a different 
light because the subjective intrusion—the generating of 
concern or even fright on the part of lawful travelers—is 
appreciably less in the case of a checkpoint stop.” Id., 
at 558.

Although not dispositive,13 these decisions undoubtedly pro-

13 In addressing the constitutionality of Border Patrol practices, we re-
served the question of the permissibility of state and local officials stopping 
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vide guidance in balancing the public interest against the 
individual’s Fourth Amendment interests implicated by the 
practice of spot checks such as occurred in this case. We 
cannot agree that stopping or detaining a vehicle on an ordi-
nary city street is less intrusive than a roving-patrol stop on 
a major highway and that it bears greater resemblance to a 
permissible stop and secondary detention at a checkpoint near 
the border. In this regard, we note that Brignoni-Ponce was 
not limited to roving-patrol stops on limited-access roads, but 
applied to any roving-patrol stop by Border Patrol agents on 
any tvpe of roadway on less than reasonable suspicion. See 
422 U. S., at 882-883; United States v. Ortiz, 422 U. S. 891, 
894 (1975). We cannot assume that the physical and psy-
chological intrusion visited upon the occupants of a vehicle by 
a random stop to check documents is of any less moment than 
that occasioned by a stop by border agents on roving patrol. 
Both of these stops generally entail law enforcement officers 
signaling a moving automobile to pull over to the side of the 
roadway, by means of a possibly unsettling show of authority. 
Both interfere with freedom of movement, are inconvenient, 
and consume time. Both may create substantial anxiety. For 
Fourth Amendment purposes, we also see insufficient resem-
blance between sporadic and random stops of individual 
vehicles making their way through city traffic and those stops 
occasioned by roadblocks where all vehicles are brought to a 
halt or to a near halt, and all are subjected to a show of the 
police power of the community. “At traffic checkpoints the 
motorist can see that other vehicles are being stopped, he can 
see visible signs of the officers’ authority, and he is much less 
likely to be frightened or annoyed by the intrusion.” Id., at 
894-895, quoted in United States v. Martinez-Fuerte, 428 
U. S., at 558.

motorists for document questioning in a manner similar to checkpoint 
detention, see 428 U. S., at 560 n. 14, or roving-patrol operations, see 
United States v. Brignoni-Ponce, 422 U. S., at 883 n. 8.
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V
But the State of Delaware urges that even if discretionary 

spot checks such as occurred in this case intrude upon motor-
ists as much as or more than do the roving patrols held 
impermissible in Brignoni-Ponce, these stops are reasonable 
under the Fourth Amendment because the State’s interest in 
the practice as a means of promoting public safety upon its 
roads more than outweighs the intrusion entailed. Although 
the record discloses no statistics concerning the extent of the 
problem of lack of highway safety, in Delaware or in the 
Nation as a whole, we are aware of the danger to life14 and 
property posed by vehicular traffic and of the difficulties that 
even a cautious and an experienced driver may encounter. 
We agree that the States have a vital interest in ensuring that 
only those qualified to do so are permitted to operate motor 
vehicles, that these vehicles are fit for safe operation, and 
hence that licensing, registration, and vehicle inspection 
requirements are being observed. Automobile licenses are 
issued periodically to evidence that the drivers holding them 
are sufficiently familiar with the rules of the road and are 
physically qualified to operate a motor vehicle.15 The regis-
tration requirement and, more pointedly, the related annual 
inspection requirement in Delaware16 are designed to keep 
dangerous automobiles off the road. Unquestionably, these 
provisions, properly administered, are essential elements in a 
highway safety program. Furthermore, we note that the 
State of Delaware requires a minimum amount of insurance

14 In 1977, 47,671 persons died in motor vehicle accidents in this country. 
U. S. Dept, of Transportation, Highway Safety A-9 (1977).

15 See, e. g., Del. Code Ann., Tit. 21, §§2701, 2707 (1974 and Supp. 
1977); §2713 (1974) (Department of Public Safety “shall examine the 
applicant as to his physical and mental qualifications to operate a motor 
vehicle in such manner as not to jeopardize the safety of persons or 
property . . .”).

16 §2143 (a) (1974).
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coverage as a condition to automobile registration,17 imple-
menting its legitimate interest in seeing to it that its citizens 
have protection when involved in a motor vehicle accident.18

The question remains, however, whether in the service of 
these important ends the discretionary spot check is a suffi-
ciently productive mechanism to justify the intrusion upon 
Fourth Amendment interests which such stops entail. On the 
record before us, that question must be answered in the nega-
tive. Given the alternative mechanisms available, both those 
in use and those that might be adopted, we are unconvinced 
that the incremental contribution to highway safety of the 
random spot check justifies the practice under the Fourth 
Amendment.

The foremost method of enforcing traffic and vehicle safety 
regulations, it must be recalled, is acting upon observed viola-
tions. Vehicle stops for traffic violations occur countless times 
each day; and on these occasions, licenses and registration 
papers are subject to inspection and drivers without them will 
be ascertained. Furthermore, drivers without licenses are pre-
sumably the less safe drivers whose propensities may well 
exhibit themselves.19 Absent some empirical data to the con-
trary, it must be assumed that finding an unlicensed driver 
among those who commit traffic violations is a much more 
likely event than finding an unlicensed driver by choosing ran-
domly from the entire universe of drivers. If this were not so, 
licensing of drivers would hardly be an effective means of 
promoting roadway safety. It seems common sense that the 

17 § 2118 (Supp. 1977); State of Delaware, Department of Public Safety, 
Division of Motor Vehicles, Driver’s Manual 60 (1976).

18 It has been urged that additional state interests are the apprehension 
of stolen motor vehicles and of drivers under the influence of alcohol or 
narcotics. The latter interest is subsumed by the interest in roadway 
safety, as may be the former interest to some extent. The remaining 
governmental interest in controlling automobile thefts is not distinguish-
able from the general interest in crime control.

19 Cf. United States v. Brignoni-Ponce, supra, at 883.
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percentage of all drivers on the road who are driving without 
a license is very small and that the number of licensed drivers 
who will be stopped in order to find one unlicensed operator 
will be large indeed. The contribution to highway safety 
made by discretionary stops selected from among drivers gen-
erally will therefore be marginal at best. Furthermore, and 
again absent something more than mere assertion to the 
contrary, we find it difficult to believe that the unlicensed 
driver would not be deterred by the possibility of being 
involved in a traffic violation or having some other experience 
calling for proof of his entitlement to drive but that he would 
be deterred by the possibility that he would be one of those 
chosen for a spot check. In terms of actually discovering 
unlicensed drivers or deterring them from driving, the spot 
check does not appear sufficiently productive to qualify as 
a reasonable law enforcement pract:ce under the Fourth 
Amendment.

Much the same can be said about the safety aspects of 
automobiles as distinguished from drivers. Many violations 
of minimum vehicle-safety requirements are observable, 
and something can be done about them by the observing 
officer, directly and immediately. Furthermore, in Delaware, 
as elsewhere, vehicles must carry and display current license 
plates,20 which themselves evidence that the vehicle is prop-
erly registered;21 and, under Delaware law, to qualify for 
annual registration a vehicle must pass the annual safety 
inspection 22 and be properly insured.23 It does not appear, 
therefore, that a stop of a Delaware-registered vehicle is 
necessary in order to ascertain compliance with the State’s 
registration requirements; and, because there is nothing to 

20 Del. Code Ann., Tit. 21, § 2126 (1974).
2*§§ 2121(b), (d) (1974).
22See n. 16, supra; §2109 (1974).
23 See n. 17, supra; §2109 (1974).



DELAWARE v. PROUSE 661

648 Opinion of the Court

show that a significant percentage of automobiles from other 
States do not also require license plates indicating current 
registration, there is no basis for concluding that stopping 
even out-of-state cars for document checks substantially pro-
motes the State’s interest.

The marginal contribution to roadway safety possibly re-
sulting from a system of spot checks cannot justify subjecting 
every occupant of every vehicle on the roads to a seizure— 
limited in magnitude compared to other intrusions but none-
theless constitutionally cognizable—at the unbridled discretion 
of law enforcement officials. To insist neither upon an 
appropriate factual basis for suspicion directed at a particular 
automobile nor upon some other substantial and objective 
standard or rule to govern the exercise of discretion “would 
invite intrusions upon constitutionally guaranteed rights based 
on nothing more substantial than inarticulate hunches . . . .” 
Terry v. Ohio, 392 U. S., at 22. By hypothesis, stopping ap-
parently safe drivers is necessary only because the danger pre-
sented by some drivers is not observable at the time of the 
stop. When there is not probable cause to believe that a 
driver is violating any one of the multitude of applicable 
traffic and equipment regulations24—or other articulable 
basis amounting to reasonable suspicion that the driver is 
unlicensed or his vehicle unregistered—we cannot conceive of 
any legitimate basis upon which a patrolman could decide 
that stopping a particular driver for a spot check would be 
more productive than stopping any other driver. This kind 
of standardless and unconstrained discretion is the evil the 
Court has discerned when in previous cases it has insisted 
that the discretion of the official in the field be circum-
scribed, at least to some extent. Almeida-Sanchez v. United 
States, 413 U. S. 266, 270 (1973); Camara v. Municipal Court, 
387 U. S., at 532-533.

24 See, e. g., §§4101-4199B (1974 and Supp. 1977).
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VI
The “grave danger” of abuse of discretion, United States v. 

Martinez-Fuerte, 428 U. S., at 559, does not disappear simply 
because the automobile is subject to state regulation resulting 
in numerous instances of police-citizen contact, Cady v. 
Dombrowski, 413 U. S. 433, 441 (1973). Only last Term we 
pointed out that “if the government intrudes . . . the privacy 
interest suffers whether the government’s motivation is to 
investigate violations of criminal laws or breaches of other 
statutory or regulatory standards.” Marshall v. Barlow’s, Inc., 
436 U. S., at 312-313. There are certain “relatively unique 
circumstances,” id., at 313, in which consent to regulatory 
restrictions is presumptively concurrent with participation in 
the regulated enterprise. See United States v. Biswell, 406 
U. S. 311 (1972) (federal regulation of firearms); Colonnade 
Catering Corp. v. United States, 397 U. S. 72 (1970) (federal 
regulation of liquor). Otherwise, regulatory inspections unac-
companied by any quantum of individualized, articulable 
suspicion must be undertaken pursuant to previously specified 
“neutral criteria.” Marshall v. Barlow’s, Inc., supra, at 323.

An individual operating or traveling in an automobile does 
not lose all reasonable expectation of privacy simply because 
the automobile and its use are subject to government regula-
tion.25 Automobile travel is a basic, pervasive, and often 
necessary mode of transportation to and from one’s home, 
workplace, and leisure activities. Many people spend more 
hours each day traveling in cars than walking on the streets. 
Undoubtedly, many find a greater sense of security and privacy 
in traveling in an automobile than they do in exposing 
themselves by pedestrian or other modes of travel. Were the 

25 Cf. Marshall v. Barlow’s, Inc., 436 U. S. 307 (1978) (warrant required 
for federal inspection under interstate commerce power of health and safety 
of workplace); See v. Seattle, 387 U. S. 541 (1967) (warrant required for 
inspection of warehouse for municipal fire code violations); Camara v. 
Municipal Court, .387 U. S. 523 (1967) (warrant required for inspection of 
residence for municipal fire code violations).
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individual subject to unfettered governmental intrusion every-
time he entered an automobile, the security guaranteed by 
the Fourth Amendment would be seriously circumscribed. As 
Terry v. Ohio, supra, recognized, people are not shorn of all 
Fourth Amendment protection when they step from their 
homes onto the public sidewalks. Nor are they shorn of those 
interests when they step from the sidewalks into their auto-
mobiles. See Adams v. Williams, 407 U. S. 143, 146 (1972).

VII
Accordingly, we hold that except in those situations in 

which there is at least articulable and reasonable suspicion 
that a motorist is unlicensed or that an automobile is not 
registered, or that either the vehicle or an occupant is other-
wise subject to seizure for violation of law, stopping an 
automobile and detaining the driver in order to check his 
driver’s license and the registration of the automobile are un-
reasonable under the Fourth Amendment. This holding does 
not preclude the State of Delaware or other States from de-
veloping methods for spot checks that involve less intrusion or 
that do not involve the unconstrained exercise of discretion.26 
Questioning of all oncoming traffic at roadblock-type stops is 
one possible alternative. We hold only that persons in auto-
mobiles on public roadways may not for that reason alone 
have their travel and privacy interfered with at the unbridled 
discretion of police officers. The judgment below is affirmed.

So ordered.

Mr . Justice  Black mun , with whom Mr . Justice  Powell  
joins, concurring.

The Court, ante, this page, carefully protects from the reach 
of its decision other less intrusive spot checks “that do not in-

26 Nor does our holding today cast doubt on the permissibility of road-
side truck weigh-stations and inspection checkpoints, at which some 
vehicles may be subject to further detention for safety and regulatory 
inspection than are others.
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volve the unconstrained exercise of discretion.” The road-
block stop for all traffic is given as an example. I necessarily 
assume that the Court’s reservation also includes other not 
purely random stops (such as every 10th car to pass a given 
point) that equate with, but are less intrusive than, a 100% 
roadblock stop. And I would not regard the present case as a 
precedent that throws any constitutional shadow upon the nec-
essarily somewhat individualized and perhaps largely random 
examinations by game wardens in the performance of their 
duties. In a situation of that type, it seems to me, the Court’s 
balancing process, and the value factors under consideration, 
would be quite different.

With this understanding, I join the Court’s opinion and its 
judgment.

Mr . Just ice  Rehnquist , dissenting.
The Court holds, in successive sentences, that absent an 

articulable, reasonable suspicion of unlawful conduct, a 
motorist may not be subjected to a random license check, but 
that the States are free to develop “methods for spot checks 
that ... do not involve the unconstrained exercise of discre-
tion,” such as “ [questioning ... all oncoming traffic at road-
block-type stops . . . Ante, at 663. Because motorists, 
apparently like sheep, are much less likely to be “frightened” 
or “annoyed” when stopped en masse, a highway patrolman 
needs neither probable cause nor articulable suspicion to stop 
all motorists on a particular thoroughfare, but he cannot with-
out articulable suspicion stop less than all motorists. The 
Court thus elevates the adage “misery loves company” to a 
novel role in Fourth Amendment jurisprudence. The rule 
becomes “curiouser and curiouser” as one attempts to follow 
the Court’s explanation for it.

As the Court correctly points out, people are not shorn of 
their Fourth Amendment protection when they step from their 
homes onto the public sidewalks or from the sidewalks into 
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their automobiles. But a random license check of a motorist 
operating a vehicle on highways owned and maintained by the 
State is quite different from a random stop designed to un-
cover violations of laws that have nothing to do with motor 
vehicles.*  No one questions that the State may require the 
licensing of those who drive on its highways and the regis-
tration of vehicles which are driven on those highways. If it 
may insist on these requirements, it obviously may take steps 
necessary to enforce compliance. The reasonableness of the 
enforcement measure chosen by the State is tested by weigh-
ing its intrusion on the motorists’ Fourth Amendment inter-
ests against its promotion of the State’s legitimate interests. 
E. g., United States v. Brignoni-Ponce, 422 U. S. 873, 878 
(1975).

In executing this balancing process, the Court concludes 
that given the alternative mechanisms available, discretionary 
spot checks are not a “sufficiently productive mechanism” to 
safeguard the State’s admittedly “vital interest in ensuring 
that only those qualified to do so are permitted to operate 
motor vehicles, that these vehicles are fit for safe operation, 
and hence that licensing, registration, and vehicle inspection re-
quirements are being observed.” Ante, at 659, 658. Foremost 
among the alternative methods of enforcing traffic and vehicle 

*Indeed, this distinction was expressly recognized in United States v. 
Brignoni-Ponce, 422 U. S. 873, 883 n. 8 (1975):

“Our decision in this case takes into account the special function of the 
Border Patrol, the importance of the governmental interests in policing 
the border area, the character of roving-patrol stops, and the availability 
of alternatives to random stops unsupported by reasonable suspicion. 
Border Patrol agents have no part in enforcing laws that regulate high-
way use, and their activities have nothing to do with an inquiry whether 
motorists and their vehicles are entitled, by virtue of compliance with laws 
governing highway usage, to be upon the public highways. Our decision 
thus does not imply that state and local enforcement agencies are without 
power to conduct such limited stops as are neccessary to enforce laws 
regarding drivers’ licenses, vehicle registration, truck weights, and similar 
matters.”
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safety regulations, according to the Court, is acting upon 
observed violations, for “drivers without licenses are presuma-
bly the less safe drivers whose propensities may well exhibit 
themselves.” Ante, at 659. Noting that “finding an unli-
censed driver among those who commit traffic violations is a 
much more likely event than finding an unlicensed driver by 
choosing randomly from the entire universe of drivers,” ibid., 
the Court concludes that the contribution to highway safety 
made by random stops would be marginal at best. The 
State’s primary interest, however, is in traffic safety, not in 
apprehending unlicensed motorists for the sake of apprehend-
ing unlicensed motorists. The whole point of enforcing motor 
vehicle safety regulations is to remove from the road the 
unlicensed driver before he demonstrates why he is unlicensed. 
The Court would apparently prefer that the State check 
licenses and vehicle registrations as the wreckage is being 
towed away.

Nor is the Court impressed with the deterrence rationale, 
finding it inconceivable that an unlicensed driver who is not 
deterred by the prospect of being involved in a traffic viola-
tion or other incident requiring him to produce a license would 
be deterred by the possibility of being subjected to a spot 
check. The Court arrives at its conclusion without the bene-
fit of a shred of empirical data in this record suggesting that 
a system of random spot checks would fail to deter violators. 
In the absence of such evidence, the State’s determination that 
random stops would serve a deterrence function should stand.

On the other side of the balance, the Court advances only 
the most diaphanous of citizen interests. Indeed, the Court 
does not say that these interests can never be infringed by the 
State, just that the State must infringe them en masse rather 
than citizen by citizen. To comply with the Fourth Amend-
ment, the State need only subject all citizens to the same 
“anxiety” and “inconvenienfce]” to which it now subjects 
only a few.
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For constitutional purposes, the action of an individual law 
enforcement officer is the action of the State itself, e. g., Ex 
parte Virginia, 100 U. S. 339, 346-347 (1880), and state acts 
are accompanied by a presumption of validity until shown 
otherwise. See, e. g., McDonald v. Board of Election, 394 
U. S. 802 (1969). Although a system of discretionary stops 
could conceivably be abused, the record before us contains no 
showing that such abuse is probable or even likely. Nor is 
there evidence in the record that a system of random license 
checks would fail adequately to further the State’s interest in 
deterring and apprehending violators. Nevertheless, the 
Court concludes “[o]n the record before us” that the random 
spot check is not “a sufficiently productive mechanism to jus-
tify the intrusion upon Fourth Amendment interests which 
such stops entail.” Ante, at 659. I think that the Court’s 
approach reverses the presumption of constitutionality ac-
corded acts of the States. The burden is not upon the State 
to demonstrate that its procedures are consistent with the 
Fourth Amendment, but upon respondent to demonstrate that 
they are not. “On this record” respondent has failed to make 
such a demonstration.

Neither the Court’s opinion, nor the opinion of the Supreme 
Court of Delaware, suggests that the random stop made in 
this case was carried out in a manner inconsistent with the 
Equal Protection Clause of the Fourteenth Amendment. 
Absent an equal protection violation, the fact that random 
stops may entail “a possibly unsettling show of authority,” 
ante, at 657, and “may create substantial anxiety,” ibid., seems 
an insufficient basis to distinguish for Fourth Amendment pur-
poses between a roadblock stopping all cars and the random 
stop at issue here. Accordingly, I would reverse the judgment 
of the Supreme Court of Delaware.
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LEO SHEEP CO. et  al . v . UNITED STATES et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
TENTH CIRCUIT

No. 77-1686. Argued January 15, 16, 1979—Decided March 27, 1979

The Union Pacific Act of 1862 granted public land to the Union Pacific 
Railroad for each mile of track that it laid, and this was done under 
a system whereby land surrounding the railroad right-of-way was divided 
into “checkerboard” blocks, with odd-numbered lots being granted to 
the railroad and even-numbered lots being reserved for the Government. 
Petitioners, the railroad’s successors in fee to certain odd-numbered lots 
in Wyoming lying in the vicinity of a reservoir area used by the public 
for fishing and hunting, brought an action to quiet title against the 
United States after the Government had cleared a road across the Leo 
Sheep Co.’s land to afford the public access to the reservoir area. The 
District Court granted petitioners’ motion for summary judgment, but 
the Court of Appeals reversed, holding that when Congress granted land 
to the Union Pacific Railroad, it implicitly reserved an easement to pass 
over the odd-numbered sections in order to reach the even-numbered sec-
tions held by the Government. Held: The Government does not have 
an implied easement to build a road across petitioners’ land. Pp. 678- 
688.

(a) The tenuous relevance of the common-law doctrine of easement 
by necessity to the Government’s asserted reserved right here is insuffi-
cient to overcome the inference prompted by the omission of any refer-
ence in the 1862 Act to such a right. Pp. 679-682.
(b) Nor does the canon of construction that, when grants to federal 
lands are at issue, any doubts “are resolved for the Government, not 
against it,” Andrus n . Charlestone Stone Products Co., 436 U. S. 604, 
617, support the Government’s position, since such grants “are not to be 
so construed as to defeat the intent of the legislature,” United States v. 
Denver & Rio Grande R. Co., 150 U. S. 1, 14. Pp. 682-683.

(c) Nor is the Unlawful Inclosures of Public Lands Act of 1885 of 
any significance in this case, since petitioners’ unwillingness to entertain 
a public road without compensation cannot be considered a violation of 
that Act, it having been recognized in Cam field n . United States, 167 
U. S. 518, that obstruction of access to even-numbered lots by individ-
ually fenced odd-numbered lots was not a violation of the Act. Pp. 
683-687.

570 F. 2d 881, reversed.
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Rehn quis t , J., delivered the opinion of the Court, in which all other 
Members joined except Whit e , J., who took no part in the consideration 
or decision of the case.

Clyde 0. Martz argued the cause for petitioners. With 
him on the briefs were Howard L. Boigon, John A. MacPher- 
son, and T. Michael Golden.

Sara Sun Beale argued the cause for respondents. With 
her on the brief were Peter R. Steenland, Jr., Raymond N. 
Zag one, and Edward J. Shawaker*

Mr . Justi ce  Rehnqui st  delivered the opinion of the Court.
This is one of those rare cases evoking episodes in this coun-

try’s history that, if not forgotten, are remembered as dry facts 
and not as adventure. Admittedly the issue is mundane: 
Whether the Government has an implied easement to build a 
road across land that was originally granted to the Union 
Pacific Railroad under the Union Pacific Act of 1862—a grant 
that was part of a governmental scheme to subsidize the con-
struction of the transcontinental railroad. But that issue is 
posed against the backdrop of a fascinating chapter in our 
history. As this Court noted in another case involving the 
Union Pacific Railroad, “courts, in construing a statute, may 
with propriety recur to the history of the times when it was 
passed; and this is frequently necessary, in order to ascertain 
the reason as well as the meaning of particular provisions in 
it.” United States v. Union Pacific R. Co., 91 U. S. 72, 79 
(1875). In this spirit we relate the events underlying passage 
of the Union Pacific Act of 1862.

^Russell H. Carpenter, Jr., Stuart C. Stock, C. George Niebank, and 
Alan C. Furth filed a brief for Union Pacific Land Resources Corp, et al. 
as amici curiae urging reversal.

Henry A. Burgess, William C. Farmer, and David M. Bridges filed a 
brief for Energy Transportation Systems, Inc., as amicus curiae urging 
affirmance.
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I
The early 19th century—from the Louisiana Purchase in 

1803 to the Gadsden Purchase in 1853—saw the acquisition of 
the territory we now regard as the American West.1 During 
those years, however, the area remained a largely untapped 
resource for the settlers on the eastern seaboard of the 
United States did not keep pace with the rapidly expanding 
western frontier. A vaguely delineated area forbiddingly re-
ferred to as the “Great American Desert” can be found on 
more than one map published before 1850, embracing much 
of the United States’ territory west of the Missouri River. As 
late as 1860, for example, the entire population of the State of 
Nebraska was less than 30,000 persons, which represented one 
person for every five square miles of land area within the 
State.

With the discovery of gold at Sutter’s Mill in California in 
1848, the California gold rush began and with it a sharp 
increase in settlement of the West. Those in the East with 
visions of instant wealth, however, confronted the unenviable 
choice among an arduous 4-month overland trek, risking 
yellow fever on a 35-day voyage via the Isthmus of Panama, 
and a better than 4-month voyage around Cape Horn. They 
obviously yearned for another alternative, and interest focused 
on the transcontinental railroad.

The idea of a transcontinental railroad predated the Califor-
nia gold rush. From the time that Asa Whitney had proposed 
a relatively practical plan for its construction in 1844, it had, 
in the words of one of this century’s leading historians of the 
era, “engaged the eager attention of promoters and politicians

1 Except as otherwise noted, this historical discussion draws on C. Ames, 
Pioneering the Union Pacific (1969); R. Athearn, Union Pacific Country 
(1971); R. Howard, The Great Iron Trail (1962); J. McMaster, A History 
of the People of the United States During Lincoln’s Administration 
(1927); 2 A. Nevins, Ordeal of the Union (1947); H. White, History of 
the Union Pacific Railway (1895).
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until dozens of schemes were in the air.”2 The building of 
the railroad was not to be the unalloyed product of the free- 
enterprise system. There was indeed the inspiration of men 
like Thomas Durant and Leland Stanford and the perspiration 
of a generation of immigrants, but animating it all was the 
desire of the Federal Government that the West be settled. 
This desire was intensified by the need to provide a logistical 
link with California in the heat of the Civil War. That the 
venture was much too risky and much too expensive for 
private capital alone was evident in the years of fruitless 
exhortation; private investors would not move without tan-
gible governmental inducement.3

In the mid-19th century there was serious disagreement as 

2 2 Nevins, supra n. 1, at 82.
3 That exhortation came from some of the great visionaries of the 19th 

century. On the floor of the House, Thomas Hart Benton compared 
eastern Kansas to Egypt and extolled the wealth that would be shared 
by a private railroad to California. Atheam, supra n. 1, at 22-23. Sen-
ator William H. Seward of New York, a man not known for his timid-
ity, proclaimed “that a railroad is necessary, and ought to be built; and I 
think it has been scientifically demonstrated . . . that not only one such 
road is feasible, but that at least three, four, or five routes offer the neces-
sary facilities for the security of this great object.” Cong. Globe, 35th 
Cong., 1st Sess., 1584 (1858). In his book An Overland Journey, Horace 
Greeley was equally enthusiastic. He went so far as to calculate the eco-
nomic feasibility of the proposed railroad line by estimating potential 
revenue, based on the value of current shipments of gold from California, 
passenger fares that could be obtained, and the cost to the Government 
of transporting and maintaining an army in the West and providing mail 
services. H. Greeley, An Overland Journey 310-316 (C. Duncan ed. 
1964).

But despite his enthusiasm Greeley appreciated that the effort was 
beyond private capital alone. “The amount is too vast; the enterprise too 
formidable; the returns too remote and uncertain.” “[W]hat assurance 
could an association of private citizens have that, having devoted their 
means and energies to the construction of such a road, it would not be 
rivaled and destroyed by a similar work on some other route?” Id., 
at 324.
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to the forms that inducement could take. Mr. Justice Story, 
in his Commentaries on the Constitution, described one extant 
school of thought which argued that “internal improvements,” 
such as railroads, were not within the enumerated constitu-
tional powers of Congress.4 Under such a theory, the direct 
subsidy of a transcontinental railroad was constitutionally 
suspect—an uneasiness aggravated by President Andrew 
Jackson’s 1830 veto of a bill appropriating funds to construct 
a road from Maysville to Lexington within the State of 
Kentucky.5

The response to this constitutional “gray” area, and source 
of political controversy, was the “checkerboard” land-grant 
scheme. The Union Pacific Act of 1862 granted public land 
to the Union Pacific Railroad for each mile of track that it 
laid.6 Land surrounding the railway right-of-way was divided 
into “checkerboard” blocks. Odd-numbered lots were granted 
to the Union Pacific; even-numbered lots were reserved by 
the Government. As a result, Union Pacific land in the area 
of the right-of-way was usually surrounded by public land, 
and vice versa. The historical explanation for this peculiar 
disposition is that it was apparently an attempt to disarm the 
“internal improvement” opponents by establishing a grant 
scheme with “demonstrable” benefits. As one historian notes 
in describing an 1827 federal land grant intended to facili-
tate private construction of a road between Columbus and 
Sandusky, Ohio:

“Though awkwardly stated, and not fully developed in 
the Act of 1827, this was the beginning of a practice to be 
followed in most future instances of granting land for the

4 2 J. Story, Commentaries on the Constitution 166-172 (5th ed. 1891). 
See Cong. Globe, 35th Cong., 2d Sess., 579-585 (1859) (Sen. Andrew 
Johnson).

5 2 J. Richardson, A Compilation of the Messages and Papers of the 
Presidents 1789-1897, pp. 483-493 (1896).

6 Act of July 1, 1862, 12 Stat. 489.
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construction of specific internal improvements: donating 
alternate sections or one half of the land within a strip 
along the line of the project and reserving the other half 
for sale. ... In later donations the price of the reserved 
sections was doubled so that it could be argued, as the 
Congressional Globe shows ad infinitum, that by giving 
half the land away and thereby making possible construc-
tion of the road, canal, or railroad, the government would 
recover from the reserved sections as much as it would 
have received from the whole.” P. Gates, History of 
Public Land Law Development 345-346 (1968).7

In 1850 this technique was first explicitly employed for the 
subsidization of a railroad when the Illinois delegation in 
Congress, which included Stephen A. Douglas, secured the 
enactment of a bill that granted public lands to aid the 
construction of the Illinois Central Railroad.5 The Illinois 
Central and proposed connecting lines to the south were 
granted nearly three million acres along rights of way through 
Illinois, Mississippi, and Alabama, and by the end of 1854 the 
main line of the Illinois Central from Chicago to Cairo, Ill., 
had been put into operation. Before this line was constructed, 
public lands had gone begging at the Government’s minimum 
price; within a few years after its completion, the railroad had 
disposed of more than one million acres and was rapidly 

7 Government grants to aid the development of transportation facilities 
gained momentum during the administration of John Quincy Adams, who 
did not share Madison’s and Monroe’s reservations about the constitution-
ality of the Government’s involvement in such activities. Checkerboard 
land grants achieved currency during the canal era. Apparently the first 
such grant was to aid construction of the Wabash and Erie Canal in 
Indiana. See P. Gates, History of Public Land Law Development 341-356 
(1968).

8 Act of Sept. 20, 1850, 9 Stat. 466. This was not, however, the first 
time land grants were used to subsidize a railroad. In 1833, Congress per-
mitted a grant that had been intended for canal construction to be used 
instead for the building of a railroad. Gates, supra n. 7, at 357.
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selling more at prices far above those at which land had been 
originally offered by the Government.

The “internal improvements” theory was not the only 
obstacle to a transcontinental railroad. In 1853 Congress had 
appropriated moneys and authorized Secretary of War Jefferson 
Davis to undertake surveys of various proposed routes for a 
transcontinental railroad. Congress was badly split along sec-
tional lines on the appropriate location of the route—so badly 
split that Stephen A. Douglas, now a Senator from Illinois, in 
1854 suggested the construction of a northern, central, and 
southern route, each with connecting branches in the East.9 
That proposal, however, did not break the impasse.

The necessary impetus was provided by the Civil War. 
Senators and Representatives from those States which seceded 
from the Union were no longer present in Congress, and 
therefore the sectional overtones of the dispute as to routes 
largely disappeared. Although there were no major engage-
ments during the Civil War in the area between the Missouri 
River and the west coast which would be covered by any 
transcontinental railroad, there were two minor engagements 
which doubtless made some impression upon Congress of the 
necessity for being able to transport readily men and materials 
into that area for military purposes.

Accounts of the major engagements of the Civil War do not 
generally include the Battle of Picacho Pass, because in the 
words of Edwin Corle, author of The Gila, “[i]t could be 
called nothing more than a minor skirmish today.”10 It was

9 Asa Whitney’s original proposal had contemplated an eastern terminus 
on the south shore of Lake Michigan, and a western terminus in north-
ern California or Oregon. Senator Gwin of California, a Southern sym-
pathizer, urged a route running from Memphis through Ft. Smith and 
Albuquerque to Los Angeles. Thomas Hart Benton of Missouri, eschew-
ing both the extreme northern and extreme southern routes, advocated 
“a great central national highway”—beginning in St. Louis. 2 Nevins, 
supra n. 1, at 82-83.

10 E. Corle, The Gila 232 (1951).



LEO SHEEP CO. v. UNITED STATES 675

668 Opinion of the Court

fought 42 miles northwest of Tucson, Ariz., on April 15, 1862, 
between a small contingent of Confederate cavalry com-
manded by Captain Sherod Hunter and Union troops under 
Colonel James H. Carleton consisting of infantry, cavalry, and 
artillery components known as the “California Volunteers.” 
The battle was a draw, with the Union forces losing three men 
and the badly outnumbered Confederates apparently suffering 
two men killed and two captured. Following the battle, the 
Confederate forces abandoned Tucson, which they had previ-
ously occupied, and Carleton’s Union forces entered that city 
on May 20, 1862.

The Battle of Glorieta Pass has similarly endured anonym-
ity. Also described as La Glorieta Pass or Apache Canyon, 
Glorieta Pass lies in the upper valley of the Pecos River, in the 
southern foothills of the Sangre de Cristo range of the Rocky 
Mountains near Santa Fe, N. M. Here in the early spring of 
1862 a regiment of Colorado volunteers, having moved by 
forced marches from Denver to Ft. Union, turned back Con-
federate forces led by Brigadier General Henry Sibley which, 
until this encounter, had marched triumphantly northward up 
the Rio Grande Valley from Ft. Bliss. As a result of the 
Battle of Glorieta Pass, New Mexico was saved for the Union, 
and Sibley’s forces fell back in an easterly direction through 
Texas before the advance of Carleton’s column of Californians.11

These engagements gave some immediacy to the comments 
of Congressman Edwards of New Hampshire during the 
debate on the Pacific Railroad bill:

“If this Union is to be preserved, if we are successfully 
to combat the difficulties around us, if we are to crush out 

11 See generally M. Hall, Sibley’s New Mexico Campaign (I960); W. 
Whitford, The Colorado Volunteers in the Civil War (1971). The Con-
federate forces in New Mexico have since been lauded for their courage, 
if not for their optimism. One Southern commander is reported to have 
responded to a Union demand for surrender: “We will fight first and sur-
render afterwards!” G. Harris, A Tale of Men Who Knew Not Fear 18 
(1935).
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this rebellion against the lawful authority of the Govern-
ment, and are to have an entire restoration, it becomes us, 
with statesmanlike prudence and sagacity, to look care-
fully into the future, and to guard in advance against all 
possible considerations which may threaten the dismem-
berment of the country hereafter.” Cong. Globe, 37th 
Cong., 2d Sess., 1703 (1862).

As is often the case, war spurs technological development, and 
Congress enacted the Union Pacific Act in May 1862. Per-
haps not coincidentally, the Homestead Act was passed the 
same month.

The Union Pacific Act specified a route west from the 100th 
meridian, between a site in the Platte River Valley near the 
cities of Kearney and North Platte, Neb., to California. The 
original plan was for five eastern terminals located at various 
points on or near the Missouri River; but in fact Omaha was 
the only terminal built according to the plan.12

The land grants made by the Union Pacific Act included all

12 The choice of the 100th meridian as the eastern end of the rail line 
was not without significance. The 100th meridian has been traditionally 
thought of as the parallel west of which it was impossible to raise most 
crops without irrigation. Omaha, for example, 300 miles to the east, re-
ceives an average of 25 inches of rainfall per year, while Sidney, Neb., 
west of the meridian and near the Wyoming line, receives an average of 
only 16 inches of rainfall each year. Thus, in a sense the 100th meridian 
represented, not only to travelers but also to potential settlers, the eastern 
boundary of the amorphous “Great American Desert.”
“In general, historians have been content to postulate that American insti-
tutions, orientations, and habits of thought which developed east of the 
100th meridian maintained their form and retained their content after 
reaching the West, whereas in fact a good many important ones did not. 
In the second place, historians have generally been ignorant of or incurious 
about natural conditions that determine life in the West, differentiate it 
from other sections, and have given it different orientations.” Introduc-
tion of Bernard DeVoto to W. Stegner, Beyond the Hundredth Meridian 
xviii-xix (1954).
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the odd-numbered lots within 10 miles on either side of the 
track. When the Union Pacific’s original subscription drive 
for private investment proved a failure, the land grant was 
doubled by extending the checkerboard grants to 20 miles on 
either side of the track. Private investment was still sluggish, 
and construction did not begin until July 1865, three months 
after the cessation of Civil War hostilities.13 Thus began a 
race with the Central Pacific Railroad, which was laying track 
eastward from Sacramento, for the Government land grants 
which went with each mile of track laid. The race culmi-
nated in the driving of the golden spike at Promontory, Utah, 
on May 10, 1869.

II
This case is the modern legacy of these early grants. Peti-

tioners, the Leo Sheep Co. and the Palm Livestock Co., are 
the Union Pacific Railroad’s successors in fee to specific odd- 

13 Construction would not have begun then without the Credit Mobilier, 
a limited-liability company that was essentially owned by the promoters 
and investors of the Union Pacific. One of these investors, Oakes Ames, 
a wealthy New England shovel maker, was a substantial investor in Credit 
Mobilier and also a Member of Congress. Credit Mobilier contracted 
with the Union Pacific to build portions of the road, and by 1866 several 
individuals were large investors in both corporations. Allegations of 
improper use of funds and bribery of Members of the House of Repre-
sentatives led to the appointment of a special congressional investigatory 
committee that during 1872 and 1873 looked into the affairs of Credit 
Mobilier. These investigations revealed improprieties on the part of more 
than one Member of Congress, and the committee recommended that 
Ames be expelled from Congress. . The investigation also touched on the 
career of a future President. See M. Leech & H. Brown, The Garfield 
Orbit (1978).

In 1872 the House of Representatives enacted a resolution condemning 
the policy of granting subsidies of public lands to railroads. Cong. Globe, 
42d Cong., 2d Sess., 1585 (1872); see Great Northern R. Co. v. United 
States, 315 U. S. 262, 273-274 (1942). Of course, the reaction of the 
public or of Congress a decade after the enactment of the Union Pacific 
Act to the conduct of those associated with the Union Pacific cannot 
influence our interpretation of that Act today.
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numbered sections of land in Carbon County, Wyo. These 
sections lie to the east and south of the Seminoe Reservoir, 
an area that is used by the public for fishing and hunting. 
Because of the checkerboard configuration, it is physically 
impossible to enter the Seminoe Reservoir sector from this 
direction without some minimum physical intrusion upon 
private land. In the years immediately preceding this litiga-
tion, the Government had received complaints that private 
owners were denying access over their lands to the reservoir 
area or requiring the payment of access fees. After negotia-
tion with these owners failed, the Government cleared a dirt 
road extending from a local county road to the reservoir across 
both public domain lands and fee lands of the Leo Sheep Co. 
It also erected signs inviting the public to use the road as a 
route to the reservoir.

Petitioners initiated this action pursuant to 28 U. S. C. 
§ 2409a to quiet title against the United States. The District 
Court granted petitioners’ motion for summary judgment, but 
was reversed on appeal by the Court of Appeals for the Tenth 
Circuit. 570 F. 2d 881. The latter court concluded that 
when Congress granted land to the Union Pacific Railroad, it 
implicitly reserved an easement to pass over the odd-num-
bered sections in order to reach the even-numbered sections 
that were held by the Government. Because this holding 
affects property rights in 150 million acres of land in the 
Western United States, we granted certiorari, 439 U. S. 817, 
and now reverse.

The Government does not claim that there is any express 
reservation of an easement in the Union Pacific Act that 
would authorize the construction of a public road on the Leo 
Sheep Co.’s property. Section 3 of the 1862 Act sets out a 
few specific reservations to the “checkerboard” grant. The 
grant was not to include land “sold, reserved, or otherwise 
disposed of by the United States,” such as land to which 
there were homestead claims. 12 Stat. 492. Mineral lands 
were also excepted from the operation of the Act. Ibid.
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Given the existence of such explicit exceptions, this Court 
has in the past refused to add to this list by divining 
some “implicit” congressional intent. In Missouri, K. & 
T. R. Co. v. Kansas Pacific R. Co., 97 U. S. 491, 497 (1878), 
for example, this Court in an opinion by Mr. Justice Field 
noted that the intent of Congress in making the Union Pacific 
grants was clear: “It was to aid in the construction of the 
road by a gift of lands along its route, without reservation 
of rights, except such as were specifically mentioned . . . .” 
The Court held that although a railroad right-of-way under 
the grant may not have been located until years after 1862, 
by the clear terms of the Act only claims established prior to 
1862 overrode the railroad grant; conflicting claims arising 
after that time could not be given effect. To overcome the 
lack of support in the Act itself, the Government here argues 
that the implicit reservation of the asserted easement is 
established by “settled rules of property law” and by the 
Unlawful Inclosures of Public Lands Act of 1885.

Where a private landowner conveys to another individual 
a portion of his lands in a certain area and retains the rest, it 
is presumed at common law that the grantor has reserved an 
easement to pass over the granted property if such passage is 
necessary to reach the retained property. These rghts-of- 
way are referred to as “easements by necessity.”14 There are 
two problems with the Government’s reliance on that notion 
in this case. First of all, whatever right of passage a private 
landowner might have, it is not at all clear that it would 
include the right to construct a road for public access to a 
recreational area.15 More importantly, the easement is not 

14 See generally 3 R. Powell, Real Property J 410 (1978). For a recent 
discussion and application of the “easement by necessity” doctrine, see 
Hollywyle Assn., Inc. v. Hollister, 164 Conn. 389, 324 A. 2d 247 (1973).

15 It is very unlikely that Congress in 1862 contemplated this type of 
intrusion, and it could not reasonably be maintained that failure to pro-
vide access to the public at large would render the Seminoe Reservoir 
land useless. Yet these are precisely the considerations that define the 
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actually a matter of necessity in this case because the Govern-
ment has the power of eminent domain. Jurisdictions have 
generally seen eminent domain and easements by necessity as 
alternative ways to effect the same result. For example, the 
State of Wyoming no longer recognizes the common-law ease-
ment by necessity in cases involving landlocked estates. It 
provides instead for a procedure whereby the landlocked owner 
can have an access route condemned on his behalf upon 
payment of the necessary compensation to the owner of the 
servient estate.16 For similar reasons other state courts have 
held that the “easement by necessity” doctrine is not avail-
able to the sovereign.17

The applicability of the doctrine of easement by necessity 
in this case is, therefore, somewhat strained, and ultimately of

scope of easements by necessity. As one commentator relied on by the 
Government notes:
“As the name implies, these easements are the product of situations where 
the usefulness of land is at stake. The scope of the resultant easement 
embodies the best judgment of the court as to what is reasonably essential 
to the land’s use. . . . Changes in the dominant parcel’s use exert some, 
but not a great influence, in determining the scope of such easements.” 
3 Powell, supra n. 14, If416, pp. 34r-203 to 34-204 (footnotes omitted). 
See, e. g., Higbee Fishing Club n . Atlantic City Electric Co., 78 N. J. Eq. 
434, 79 A. 326 (1911) (footpath, not roadway, proper scope of easement 
where use of dominant estate as clubhouse could not have been contem-
plated by parties to original grant).

16Wyo. Stat. §§ 24r-9-101 to 24-9-104 (1977); see Snell v. Ruppert, 
541 P. 2d 1042, 1046 (Wyo. 1975) (statute “offers complete relief to the 
shut-in landowner and covers the whole subject matter”; “[i]f a statute 
covers a whole subject matter, the abrogation of the common law on the 
same subject will necessarily be implied”). See also, e. g., Quinn v. Holly, 
244 Miss. 808, 146 So. 2d 357 (1962). In light of the history of public 
land grants related in Part I of this opinion, it is not surprising that “pri-
vate” eminent domain statutes like that of Wyoming are most prevalent in 
the Western United States.

17 E. g., State v. Black Bros., 116 Tex. 615, 629-630, 297 S. W. 213, 
218-219 (1927); see Pearne n . Coal Creek Min. & Mfg. Co., 90 Tenn. 
619, 627-628, 18 S. W. 402, 404 (1891).
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little significance. The pertinent inquiry in this case is the 
intent of Congress when it granted land to the Union Pacific 
in 1862. The 1862 Act specifically listed reservations to the 
grant, and we do not find the tenuous relevance of the 
common-law doctrine of ways of necessity sufficient to over-
come the inference prompted by the omission of any reference 
to the reserved right asserted by the Government in this case. 
It is possible that Congress gave the problem of access little 
thought; but it is at least as likely that the thought which 
was given focused on negotiation, reciprocity considerations, 
and the power of eminent domain as obvious devices for 
ameliorating disputes.18 So both as a matter of common-law 

18 The intimations that can be found in the Congressional Globe are 
that there was no commonly understood reservation by the Government 
of the right to enter upon granted lands and construct a public road. 
Representative Cradlebaugh of Nevada offered an amendment to what 
became the Union Pacific Act of 1862 that would have reserved the right 
to the public to enter granted land and prospect for valuable minerals 
upon the payment of adequate compensation to the owner. The proposed 
amendment was defeated. The only Representative other than Cradle-
baugh who spoke to it, Representative Sargent of California, stated:

“The amendment of the gentleman proposes to allow the public to 
enter upon the lands of any man, whether they be mineral lands or not, 
and prospect for gold and silver, and as compensation proposes some loose 
method of payment for the injuries inflicted. Now, sir, it may turn out 
that the man who thus commits the injuries may be utterly insolvent, not 
able to pay a dollar, and how is the owner of the property to be com-
pensated for tearing down his dwellings, rooting up his orchards, and 
destroying his crops?” Cong. Globe, 37th Cong., 2d Sess., 1910 (1862).

In debates on an earlier Pacific Railroad bill it was explicitly suggested 
that there be “a reservation in every grant of land that [the Govern-
ment] shall have a right to go through it, and take it at proper prices 
to be paid hereafter.” The author of this proposal, Senator Simmons of 
Rhode Island, lamented the lack of such a reservation in the bill under 
consideration. Cong. Globe, 35th Cong., 2d Sess., 579 (1859). Appar-
ently the intended purpose of this proposed reservation was to permit 
railroads to obtain rights-of-way through granted property at the Govern-
ment’s behest. Senator Simmons’ comments are somewhat confused, but
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doctrine and as a matter of construing congressional intent, 
we are unwilling to imply rights-of-way, with the substantial 
impact that such implication would have on property rights 
granted over 100 years ago, in the absence of a stronger case 
for their implication than the Government makes here.

The Government would have us decide this case on the 
basis of the familiar canon of construction that, when grants 
to federal lands are at issue, any doubts “are resolved for the 
Government, not against it.” Andrus v. Chariest one Stone 
Products Co., 436 U. S. 604, 617 (1978). But this Court long 
ago declined to apply this canon in its full vigor to grants 
under the railroad Acts. In 1885 this Court observed:

“The solution of [ownership] questions [involving the 
railroad grants] depends, of course, upon the construction 
given to the acts making the grants; and they are to 
receive such a construction as will carry out the intent of 
Congress, however difficult it might be to give full effect 
to the language used if the grants were by instruments of 
private conveyance. To ascertain that intent we must 
look to the condition of the country when the acts were 
passed, as well as to the purpose declared on their face, 
and read all parts of them together.” Winona & St. 
Peter R. Co. v. Barney, 113 U. S. 618, 625 (1885).

The Court harmonized the longstanding rule enunciated most 
recently in Andrus, supra, with the doctrine of Winona in 
United States v. Denver & Rio Grande R. Co., 150 U. S. 1, 
14 (1893), when it said:

“It is undoubtedly, as urged by the plaintiffs in error, the 
well-settled rule of this court that public grants are 
construed strictly against the grantees, but they are not 
to be so construed as to defeat the intent of the legisla-

they certainly do not evince any prevailing assumption that the Govern-
ment implicitly reserved a right-of-way through granted lands.
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ture, or to withhold what is given either expressly or by 
necessary or fair implication. . . .

. When an act, operating as a general law, and 
manifesting clearly the intention of Congress to secure 
public advantages, or to subserve the public interests and 
welfare by means of benefits more or less valuable, offers 
to individuals or to corporations as an inducement to 
undertake and accomplish great and expensive enterprises 
or works of a quasi public character in or through an im-
mense and undeveloped public domain, such legislation 
stands upon a somewhat different footing from merely a 
private grant, and should receive at the hands of the 
court a more liberal construction in favor of the purposes 
for which it was enacted.”

Thus, invocation of the canon reiterated in Andrus does little 
to advance the Government’s position in this case.

Nor do we find the Unlawful Inclosures of Public Lands Act 
of 1885 of any significance in this controversy. That Act was 
a response to the “range wars,” the legendary struggle be-
tween cattlemen and farmers during the last half of the 19th 
century. Cattlemen had entered Kansas, Nebraska, and the 
Dakota Territory before other settlers, and they grazed their 
herds freely on public lands with the Federal Government’s 
acquiescence.19 To maintain their dominion over the ranges, 
cattlemen used homestead and pre-emption laws to gain con-
trol of water sources in the range lands. With monopoly 
control of such sources, the cattlemen found that ownership 
over a relatively small area might yield effective control of 
thousands of acres of grassland. Another exclusionary tech-
nique was the illegal fencing of public lands, which was often 
the product of the checkerboard pattern of railroad grants. 
By placing fences near the borders of their parts of the 

19 M. Clawson & B. Held, The Federal Lands 57-58, 84-85 (1957).
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checkerboard, cattlemen could fence in thousands of acres of 
public lands. Reports of the Secretary of the Interior indi-
cated that vast areas of public grazing land had been pre-
empted by such fencing patterns.20 In response Congress 
passed the Unlawful Inclosures Act of 1885.21

Section 1 of the Unlawful Inclosures Act states that “[a] 11 
inclosures of any public lands . . . constructed by any per-
son ... to any of which land included within the inclosure 
the person . . . had no claim or color of title made or acquired 
in good faith . . . are declared to be unlawful.” 23 Stat. 321, 
43 U. S. C. § 1061. Section 3 further provides:

“No person, by force, threats, intimidation, or by any 
fencing or inclosing, or any other unlawful means, shall 
prevent or obstruct, or shall combine and confederate 
with others to prevent or obstruct, any person from 
peaceably entering upon or establishing a settlement or 
residence on any tract of public land subject to settle-
ment or entry under the public land laws of the United 
States, or shall prevent or obstruct free passage or transit 
over or through the public lands: Provided, This section 
shall not be held to affect the right or title of persons, 
who have gone upon, improved, or occupied said lands 
under the land laws of the United States, claiming title 
thereto, in good faith.” 23 Stat. 322, 43 U. S. C. § 1063.

The Government argues that the prohibitions of this Act 
should somehow be read to include the Leo Sheep Co.’s 
refusal to acquiesce in a public road over its property, and 
that such a conclusion is supported by this Court’s opinion in

20 H. R. Rep. No. 1325, 48th Cong., 1st Sess. (1884). For example, in a 
letter to the House of Representatives the Secretary related two instances 
in Colorado where cattle companies fenced in more than one million acres 
each. Congressional concern was heightened by the fact that these and 
other cattle corporations were foreign owned. Id., at 2.

2123 Stat. 321, as amended, 43 U. S. C. § 1061 et seq.
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Camfield v. United States, 167 U. S. 518 (1897). We find, 
however, that Camfield does not afford the support that the 
Government seeks. That case involved a fence that was 
constructed on odd-numbered lots so as to enclose 20,000 acres 
of public land, thereby appropriating it to the exclusive use 
of Camfield and his associates. This Court analyzed the fence 
from the perspective of nuisance law, and concluded that the 
Unlawful Inclosures Act was an appropriate exercise of the 
police power.

There is nothing, however, in the Camfield opinion to sug-
gest that the Government has the authority asserted here. In 
fact, the Court affirmed the grantee’s right to fence completely 
his own land.

“So long as the individual proprietor confines his enclo-
sure to his own land, the Government has no right to 
complain, since he is entitled to the complete and exclu-
sive enjoyment of it, regardless of any detriment to his 
neighbor; but when, under the guise of enclosing his own 
land, he builds a fence which is useless for that purpose, 
and can only have been intended to enclose the lands of 
the Government, he is plainly within the statute, and is 
guilty of an unwarrantable appropriation of that which 
belongs to the public at large.” Id., at 528.

Obviously, if odd-numbered lots are individually fenced, the 
access to even-numbered lots is obstructed. Yet the Camfield 
Court found that this was not a violation of the Unlawful 
Inclosures Act. In that light we cannot see how the Leo 
Sheep Co.’s unwillingness to entertain a public road without 
compensation can be a violation of that Act. It is certainly 
true that the problem we confront today was not a matter 
of great concern during the time the 1862 railroad grants were 
made. The order of the day was the open range—barbed wire 
had not made its presence felt—and the type of incursions on 



686 OCTOBER TERM, 1978

Opinion of the Court 440U.S.

private property necessary to reach public land was not such 
an interference that litigation would serve any motive other 
than spite.22 Congress obviously believed that when develop-
ment came, it would occur in a parallel fashion on adjoining 
public and private lands and that the process of subdivision, 
organization of a polity, and the ordinary pressures of com-
mercial and social intercourse would work itself into a pat-
tern of access roads.23 The Camfield case expresses similar 
sentiments. After the passage quoted above conceding the 
authority of a private landowner to fence the entire perimeter 
of his odd-numbered lot, the Court opined that such authority 
was of little practical significance “since a separate enclosure 
of each section would only become desirable when the country 
had been settled, and roads had been built which would give 
access to each section.” Ibid. It is some testament to com-
mon sense that the present case is virtually unprecedented,

22 There were exceptions, one of which, Buford n . Houtz, 133 U. S. 320 
(1890), reached this Court. See n. 24, infra.

23 This expectation was fostered by the general land-grant scheme. 
Each block in the checkerboard was a square mile—640 acres. The public 
lots were open to homesteading, with 160 acres the maximum allowable 
claim under the Homestead Act. Act of May 20, 1862, 12 Stat. 392. The 
Union Pacific was required by the 1862 Act to sell or otherwise dispose of 
the land granted to it within three years after completion of the entire 
road, with lands not so disposed of within that period subject to home-
steading and pre-emption. Thus, in 1862, the process of subdivision was 
perceived, to a great degree, as inevitable.

During the 1850 debates concerning the Illinois Central Railroad, Senator 
Cass of Michigan outlined the dynamics that were presumed to underlie 
the system of checkerboard grants: “In all the new portions of the United 
States this Government owns a large proportion of the property. They 
sell it. They offer it for sale. It is surveyed, thrown into market, and 
emigration is invited. Tract after tract is sold, roads are made, villages 
and towns are built up, and all the improvements that can be of value to a 
country go on and increase the value of the lands . . . .” Cong. Globe, 
31st Cong., 1st Sess., 846 (1850).
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and that in the 117 years since the grants were made, litiga-
tion over access questions generally has been rare.

Nonetheless, the present times are litigious ones and the 
37th Congress did not anticipate our plight. Generations of 
land patents have issued without any express reservation of 
the right now claimed by the Government. Nor has a similar 
right been asserted before.24 When the Secretary of the In-
terior has discussed access rights, his discussion has been 
colored by the assumption that those rights had to be pur-
chased.25 This Court has traditionally recognized the special 
need for certainty and predictability where land titles are 
concerned, and we are unwilling to upset settled expectations 
to accommodate some ill-defined power to construct public 

24 This distinguishes the instant case from Buford n . Houtz, supra. The 
appellants there were a group of cattle ranchers seeking, inter alia, an 
injunction against sheep ranchers who moved their herds across odd- 
numbered lots held by the appellants in order to graze their sheep on 
even-numbered public lots. This Court denied the requested relief because 
it was contrary to a century-old grazing custom. The Court also was 
influenced by the sheep ranchers’ lack of any alternative.

“Upon the whole, we see no equity in the relief sought by the appel-
lants in this case, which undertakes to deprive the defendants of this 
recognized right to permit their cattle to run at large over the lands 
of the United States and feed upon the grasses found in them, while, 
under pretence of owning a small proportion of the land which is the 
subject of controversy, they themselves obtain the monopoly of this 
valuable privilege.” 133 U. S., at 332.
Here neither custom nor necessity supports the Government.

25 In 1887 the Secretary of the Interior recommended that Congress enact 
legislation providing for a public road around each section of public land 
to provide access to the various public lots in the checkerboard scheme. 
The Secretary also recommended that to the extent building these roads 
required the taking of property that had passed to private individuals, 
“the bill should provide for necessary compensation.” 1 Report of the 
Secretary of the Interior for Fiscal Year Ending June 30, 1887, p. 15 
(1887); see also 1 Report of the Secretary of the Interior for Fiscal Year 
Ending June 30, 1888, p. xvii (1888).
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thoroughfares without compensation.2*5 The judgment of the 
Court of Appeals for the Tenth Circuit is accordingly

Re versed.

Mr . Justice  White  took no part in the consideration or 
decision of this case.

26 See, e. g., Louisiana v. Garfield, 211 U. S. 70, 76 (1908); Iron Silver 
Mining Co. v. Elgin Mining & Smelting Co., 118 U. S. 196, 207-208 
(1886); Doolittle’s Lessee v. Bryan, 14 How. 563, 567 (1853).
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FEDERAL COMMUNICATIONS COMMISSION v. 
MIDWEST VIDEO CORPORATION et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT

No. 77-1575. Argued January 10, 1979—Decided April 2, 1979*

The Federal Communications Commission (FCC) promulgated rules re-
quiring cable television systems that have 3,500 or more subscribers and 
carry broadcast signals to develop, at a minimum, a 20-channel capacity 
by 1986, to make available certain channels for access by public, educa-
tional, local governmental, and leased-access users, and to furnish equip-
ment and facilities for access purposes. Under the rules, cable operators 
are deprived of all discretion regarding who may exploit their access 
channels and what may be transmitted over such channels. During the 
rulemaking proceedings, the FCC rejected a challenge to the rules on 
jurisdictional grounds, maintaining that the rules would promote “the 
achievement of long-standing communications regulatory objectives by 
increasing outlets for local self-expression and augmenting the public’s 
choice of programs.” Un petition for review, the Court of Appeals set 
aside the FCC’s rules as beyond the agency’s jurisdiction. The court 
was of the view that the rules amounted to an attempt to impose 
common-carrier obligations on cable operators, and thus ran counter 
to the command of § 3 (h) of the Communications Act of 1934 that 
“a person engaged in . . . broadcasting shall not ... be deemed a 
common carrier.” Held: The FCC’s rules are not “reasonably ancillary 
to the effective performance of the Commission’s various responsibilities 
for the regulation of television broadcasting,” United States v. South-
western Cable Co., 392 U. S. 157, 178, and hence are not within the 
FCC’s statutory authority. Pp. 696-709.

(a) The FCC’s access rules plainly impose common-carrier obligations 
on cable operators. United States v. Midwest Video Corp., 406 U. S. 
649, distinguished. Under the rules, cable systems are required to hold 
out dedicated channels on a first-come, nondiscriminatory basis; opera-
tors are prohibited from determining or influencing the content of access

*Together with No. 77-1648, American Civil Liberties Union v. Federal 
Communications Commission et al., and No. 77-1662, National Black 
Media Coalition et al. n . Midwest Video Corporation et al., also on cer-
tiorari to the same court.
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programming; and charges for access and use of equipment are delimited. 
Pp. 699-702.

(b) Consistently with the policy of the Act to preserve editorial con-
trol of programming in the licensee, § 3 (h) forecloses any discretion in 
the FCC to impose access requirements amounting to common-carrier 
obligations on broadcast systems. The provision’s background manifests 
a congressional belief that the intrusion worked by such regulation on 
the journalistic integrity of broadcasters would overshadow any benefits 
associated with the resulting public access. Although § 3 (h) does not 
explicitly limit the regulation of cable systems, Congress’ limitation on 
the FCC’s ability to advance objectives associated with public access at 
the expense of the journalistic freedom of persons engaged in broadcast-
ing is not one having peculiar applicability to television broadcasting. 
Its force is not diminished by the variant technology involved in cable 
transmissions. Pp. 702-707.

(c) In light of the hesitancy with which Congress has approached the 
access issue in the broadcast area, and in view of its outright rejection 
of a broad right of public access on a common-carrier basis, this Court 
is constrained to hold that the FCC exceeded the limits of its authority 
in promulgating its access rules. The FCC may not regulate cable 
systems as common carriers, just as it may not impose such obligations 
on television broadcasters. Authority to compel cable operators to pro-
vide common carriage of public-originated transmissions must come 
specifically from Congress. Pp. 708-709.

571 F. 2d 1025, affirmed.

Whit e , J., delivered the opinion of the Court, in which Burger , C. J., 
and Stew art , Blackm un , Powel l , and Rehn quis t , JJ., joined. Ste ve ns , 
J., filed a dissenting opinion, in which Bre nnan  and Mars hall , JJ., 
joined, post, p. 709.

Deputy Solicitor General Wallace argued the cause for peti-
tioner in No. 77-1575 and in support of petitioners in Nos. 
77-1648 and 77-1662 under this Court’s Rule 21 (4). With 
him on the briefs were Solicitor General McCree, Richard A. 
Allen, David J. Saylor, Keith H. Fagan, and Julian R. Rush, 
Jr. Burt Neuborne, Bruce J. Ennis, Michael Botein, and 
David M. Rice filed a brief for petitioner in No. 77-1648. 
Edward J. Kuhlmann, Jeffrey H. Olson, and Charles M. 
Firestone filed a brief for petitioners in No. 77-1662.
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George H. Shapiro argued the cause for respondent Midwest 
Video Corp, in all cases. With him on the brief was Harry M. 
Plotkin.t

Mr . Justice  White  delivered the opinion of the Court.
In May 1976, the Federal Communications Commission 

promulgated rules requiring cable television systems that have 
3,500 or more subscribers and carry broadcast signals to 
develop, at a minimum, a 20-channel capacity by 1986, to 
make available certain channels for access by third parties, 
and to furnish equipment and facilities for access purposes. 
Report and Order in Docket No. 20508, 59 F. C. C. 2d 294 
{1976 Order). The issue here is whether these rules are 
“reasonably ancillary to the effective performance of the 
Commission’s various responsibilities for the regulation of 
television broadcasting,” United States v. Southwestern Cable 
Co., 392 U. S. 157, 178 (1968), and hence within the Commis-
sion’s statutory authority.

I
The regulations now under review had their genesis in rules 

prescribed by the Commission in 1972 requiring all cable 
operators in the top 100 television markets to design their 
systems to include at least 20 channels and to dedicate 4 
of those channels for public, governmental, educational, and 
leased access. The rules were reassessed in the course of 
further rulemaking proceedings. As a result, the Commission 
modified a compliance deadline, Report and Order in Docket 
No. 20363, 54 F. C. C. 2d 207 (1975), effected certain substan-
tive changes, and extended the rules to all cable systems 
having 3,500 or more subscribers, 1976 Order, supra. In its

\ James Bouras, Fritz E. Attaway, Arthur Scheiner, and Stuart F. Feld-
stein filed a brief for the Motion Picture Assn, of America as amicus curiae 
urging reversal.

Lee Loevinger and Jay E. Ricks filed a brief for Teleprompter Corp, 
et al. as amici curiae urging affirmance.



692 OCTOBER TERM, 1978

Opinion of the Court 440U.S.

1976 Order, the Commission reaffirmed its view that there was 
“a definite societal good” in preserving access channels, though 
it acknowledged that the “overall impact that use of these 
channels can have may have been exaggerated in the past.” 
59 F. C. C. 2d, at 296.

As ultimately adopted, the rules prescribe a series of inter-
related obligations ensuring public access to cable systems of 
a designated size and regulate the manner in which access is 
to be afforded and the charges that may be levied for provid-
ing it. Under the rules, cable systems must possess a minimum 
capacity of 20 channels as well as the technical capability for 
accomplishing two-way, nonvoice communication.1 47 CFR 
§ 76.252 (1977). Moreover, to the extent of their available 
activated channel capacity,2 cable systems must allocate four

1 Systems in the top 100 markets and in operation prior to March 31, 
1972, and other systems in operation by March 31, 1977, are given until 
June 21, 1986, to comply with the channel capacity and two-way com-
munication requirements. 47 CFR § 76.252 (b) (1977).

2 Activated channel capacity consists of the number of usable channels 
that the system actually provides to the subscriber’s home or that it could 
provide by making certain modifications to its facilities. 1976 Order, 59 
F. C. C. 2d, at 315. The great majority of systems constructed in the 
major markets from 1962 to 1972 were designed with a 12-channel capacity. 
Often, additional channels may be activated by installing converters on 
subscribers’ home sets, albeit at substantial cost. See Notice of Proposed 
Rule Making, 53 F. C. C. 2d 782, 785 (1975).

In determining the number of activated channels available for access 
use, channels already programmed by the cable operator for which a sepa-
rate charge is made are excluded. Similarly, channels utilized for trans-
mission of television broadcast signals are subtracted. The remaining 
channels deemed available for access use include channels provided to the 
subscriber but not programmed and channels carrying other nonbroadcast 
programming—such as programming originated by the system operator— 
for which a separate assessment is not made. 1976 Order, supra, at 315- 
316. The Commission has indicated that it will “not consider as acting in 
good faith an operator with a system of limited activated channel capabil-
ity who attempts to displace existing access uses with his own origination 
efforts.” Id., at 316. Additionally, the Commission has stated that pay
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separate channels for use by public, educational, local govern-
mental, and leased-access users, with one channel assigned to 
each. § 76.254 (a). Absent demand for full-time use of each 
access channel, the combined demand can be accommodated 
with fewer than four channels but with at least one. §§ 76.254 
(b), (c).3 When demand on a particular access channel ex-
ceeds a specified limit, the cable system must provide another 
access channel for the same purpose, to the extent of the sys-
tem’s activated capacity. § 76.254 (d). The rules also re-
quire cable systems to make equipment available for those 
utilizing public-access channels. § 76.256 (a).

Under the rules, cable operators are deprived of all discre-
tion regarding who may exploit their access channels and 
what may be transmitted over such channels. System oper-
ators are specifically enjoined from exercising any control over 
the content of access programming except that they must 
adopt rules proscribing the transmission on most access chan-
nels of lottery information and commercial matter.4 §§ 76.256 

entertainment programming should not be "provided at the expense of local 
access efforts which are displaced. Should a system operator for example 
have only one complete channel available to provide access services we 
shall consider it as clear evidence of bad faith in complying with his access 
obligations if such operator decides to use that channel to provide pay 
programming.” Id., at 317.

3 Cable systems in operation on June 21, 1976, that lack sufficient acti-
vated channel capacity to furnish one full channel for access purposes may 
meet their access obligations by providing whatever portions of channels 
that are available for such purposes. 47 CFR §76.254 (c) (1977). Sys-
tems initiated after that date, and existing systems desirous of adding a 
nonmandatory broadcast signal after that date, must supply one full chan-
nel for access use even if they must install converters to do so. See 1976 
Order, supra, at 314-315.

4 Cable systems were also required to promulgate rules prohibiting the 
transmission of obscene and indecent material on access channels. 47 
CFR § 76.256 (d) (1977). The Court of Appeals for the District of 
Columbia Circuit stayed this aspect of the rules in an order filed in 
American Civil Liberties Union v. FCC, No. 76-1695 (Aug. 26, 1977). 
The court below, moreover, disapproved the requirement in the belief that 
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(b), (d). The regulations also instruct cable operators to 
issue rules providing for first-come, nondiscriminatory access 
on public and leased channels. §§ 76.256 (d)(1), (3).

Finally, the rules circumscribe what operators may charge 
for privileges of access and use of facilities and equipment. 
No charge may be assessed for the use of one public-access 
channel. § 76.256 (c)(2). Operators may not charge for the 
use of educational and governmental access for the first five 
years the system services such users. § 76.256 (c) (1). Leased- 
access-channel users must be charged an “appropriate” fee. 
§ 76.256 (d)(3). Moreover, the rules admonish that charges 
for equipment, personnel, and production exacted from access 
users “shall be reasonable and consistent with the goal of 
affording users a low-cost means of television access.” § 76.256 
(c)(3). And “[n]o charges shall be made for live public 
access programs not exceeding five minutes in length.” Ibid. 
Lastly, a system may not charge access users for utilization of 
its playback equipment or the personnel required to operate 
such equipment when the cable’s production equipment is not 
deployed and when tapes or film can be played without tech-
nical alteration to the system’s equipment. Petition for 
Reconsideration in Docket No. 20508, 62 F. C. C. 2d 399, 407 
(1976).

The Commission’s capacity and access rules were challenged 
on jurisdictional grounds in the course of the rulemaking 
proceedings. In its 1976 Order, the Commission rejected such 
comments on the ground that the regulations furthered objec-
tives that it might properly pursue in its supervision over 
broadcasting. Specifically, the Commission maintained that 
its rules would promote “the achievement of long-standing 
communications regulatory objectives by increasing outlets for

it imposed censorship obligations on cable operators. The Commission 
has instituted a review of the requirement, and it is not now in controversy 
before this Court.
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local self-expression and augmenting the public’s choice of 
programs.” 59 F. C. C. 2d, at 298. The Commission did not 
find persuasive the contention that “the access requirements 
are in effect common carrier obligations which are beyond our 
authority to impose.” Id., at 299. The explanation was:

“So long as the rules adopted are reasonably related to 
achieving objectives for which the Commission has been 
assigned jurisdiction we do not think they can be held 
beyond our authority merely by denominating them as 
somehow ‘common carrier’ in nature. The proper ques-
tion, we believe, is not whether they fall in one category 
or another of regulation—whether they are more akin to 
obligations imposed on common carriers or obligations 
imposed on broadcasters to operate in the public interest— 
but whether the rules adopted promote statutory objec-
tives.” Ibid.

Additionally, the Commission denied that the rules violated 
the First Amendment, reasoning that when broadcasting or 
related activity by cable systems is involved First Amendment 
values are served by measures facilitating an exchange of 
ideas.

On petition for review, the Eighth Circuit set aside the 
Commission’s access, channel capacity, and facilities rules as 
beyond the agency’s jurisdiction. 571 F. 2d 1025 (1978). 
The court was of the view that the regulations were not 
reasonably ancillary to the Commission’s jurisdiction over 
broadcasting, a jurisdictional condition established by past 
decisions of this Court. The rules amounted to an attempt 
to impose common-carrier obligations on cable operators, the 
court said, and thus ran counter to the statutory command 
that broadcasters themselves may not be treated as common 
carriers. See Communications Act of 1934, § 3 (h), 47 
U. S. C. § 153 (h). Furthermore, the court made plain its 
belief that the regulations presented grave First Amend-
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ment problems. We granted certiorari, 439 U. S. 816 (1978), 
and we now affirm.5

II
A

The Commission derives its regulatory authority from the 
Communications Act of 1934, 48 Stat. 1064, as amended, 
47 U. S. C. § 151 et seq. The Act preceded the advent 
of cable television and understandably does not expressly 
provide for the regulation of that medium. But it is clear 
that Congress meant to confer “broad authority” on the 
Commission, H. R. Rep. No. 1850, 73d Cong., 2d Sess., 1 
(1934), so as “to maintain, through appropriate administrative 
control, a grip on the dynamic aspects of radio transmission.” 
FCC v. Pottsville Broadcasting Co., 309 U. S. 134, 138 
(1940). To that end, Congress subjected to regulation “all 
interstate and foreign communication by wire or radio.” 
Communications Act of 1934, § 2 (a), 47 U. S. C. § 152 (a). 
In United States v. Southwestern Cable Co., we construed 
§ 2 (a) as conferring on the Commission a circumscribed range 
of power to regulate cable television, and we reaffirmed that 
determination in United States v. Midwest Video Corp., 406 
U. S. 649 (1972). The question now before us is whether the 
Act, as construed in these two cases, authorizes the capacity 
and access regulations that are here under challenge.

The Southwestern litigation arose out of the Commission’s 
efforts to ameliorate the competitive impact on local broad-
casting operations resulting from importation of distant signals 
by cable systems into the service areas of local stations.

5 In the court below, the American Civil Liberties Union (ACLU), peti-
tioner in No. 77-1648, challenged the Commission’s modification of its 1972 
access rules, which were less favorable to cable operators than are the 
regulations finally embraced. The ACLU requests that we remand these 
cases for further consideration of its challenge in the event that we reverse 
the judgment of the Eighth Circuit. As we affirm the judgment below, 
we necessarily decline the ACLU’s invitation to remand.
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Fearing that such importation might “destroy or seriously 
degrade the service offered by a television broadcaster,” First 
Report and Order, 38 F. C. C. 683, 700 (1965), the Commis-
sion promulgated rules requiring CATV systems6 to carry the 
signals of broadcast stations into whose service area they 
brought competing signals, to avoid duplication of local 
station programming on the same day such programming was 
broadcast, and to refrain from bringing new distant signals 
into the 100 largest television markets unless first demon-
strating that the service would comport with the public 
interest. See Second Report and Order, 2 F. C. C. 2d 725 
(1966).7

The Commission’s assertion of jurisdiction was based on its 
view that “the successful performance” of its duty to ensure 
“the orderly development of an appropriate system of local 
television broadcasting” depended upon regulation of cable 
operations. 392 U. S., at 177. Against the background of 
the administrative undertaking at issue, the Court construed 
§ 2 (a) of the Act as granting the Commission jurisdiction 
over cable television “reasonably ancillary to the effective 
performance of the Commission’s various responsibilities for 
the regulation of television broadcasting.” 392 U. S., at 178.

Soon after our decision in Southwestern, the Commission 

6 CATV, or “community antenna television,” refers to systems that 
receive television broadcast signals, amplify them, transmit them by cable 
or microwave, and distribute them by wire to subscribers. United 
States v. Southwestern Cable Co., 392 U. S. 157, 161 (1968). “Because 
of the broader functions to be served by such facilities in the future,” the 
Commission adopted the “more inclusive term cable television systems” 
in Cable Television Report and Order in Docket No. 18397, 36 F. C. C. 
2d 143, 144 n. 9 (1972).

7 The validity of the particular regulations issued by the Commission 
was not at issue in Southwestern. See 392 U. S., at 167. In dicta in 
United States v. Midwest Video Corp., 406 U. S. 649 (1972), the plurality 
noted that Southwestern had properly been applied by the courts of 
appeals to sustain the validity of the rules. Id., at 659 n. 17.
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resolved “to condition the carriage of television broadcast 
signals . . . upon a requirement that the CATV system also 
operate to a significant extent as a local outlet by originating.” 
Notice of Proposed Rulemaking and Notice of Inquiry, 15 
F. C. C. 2d 417, 422 (1968). It stated that its “concern with 
CATV carriage of broadcast signals [was] not just a matter 
of avoidance of adverse effects, but extend [ed] also to requir-
ing CATV affirmatively to further statutory policies.” Ibid. 
Accordingly, the Commission promulgated a rule providing 
that CATV systems having 3,500 or more subscribers may not 
carry the signal of any television broadcast station unless the 
system also operates to a significant extent as a local outlet by 
originating its own programs—or cablecasting—and maintains 
facilities for local production and presentation of programs 
other than automated services. 47 CFR § 74.1111 (a) (1970). 
This Court, by a 5-to-4 vote but without an opinion for 
the Court, sustained the Commission’s jurisdiction to issue 
these regulations in United States v. Midwest Video Corp., 
supra.

Four Justices, in an opinion by Mr . Justice  Brennan , 
reaffirmed the view that the Commission has jurisdiction over 
cable television and that such authority is delimited by its 
statutory responsibilities over television broadcasting. They 
thought that the reasonably-ancillary standard announced in 
Southwestern permitted regulation of CATV “with a view not 
merely to protect but to promote the objectives for which the 
Commission had been assigned jurisdiction over broadcasting.” 
406 U. S., at 667. The Commission had reasonably deter-
mined, Mr . Justi ce  Brennan ’s opinion declared, that the 
origination requirement would “ ‘further the achievement of 
long-established regulatory goals in the field of television 
broadcasting by increasing the number of outlets for com-
munity self-expression and augmenting the public’s choice of 
programs and types of services. . . .’” Id., at 667-668, quot-
ing First Report and Order, 20 F. C. C. 2d 201, 202 (1969).
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The conclusion was that the “program-origination rule [was] 
within the Commission’s authority recognized in Southwest-
ern.” 406 U. S., at 670.

The  Chief  Justice , in a separate opinion concurring in the 
result, admonished that the Commission’s origination rule 
“strain [ed] the outer limits” of its jurisdiction. Id., at 676. 
Though not “fully persuaded that the Commission ha[d] 
made the correct decision in [the] case,” he was inclined to 
defer to its judgment. Ibid.3

B
Because its access and capacity rules promote the long- 

established regulatory goals of maximization of outlets for 
local expression and diversification of programming—the 
objectives promoted by the rule sustained in Midwest Video— 
the Commission maintains that it plainly had jurisdiction to 
promulgate them. Respondents, in opposition, view the access 
regulations as an intrusion on cable system operations that is 
qualitatively different from the impact of the rule upheld in 
Midwest Video. Specifically, it is urged that by requiring the 
allocation of access channels to categories of users specified by

8 The Commission repealed its mandatory origination rule in December 
1974. It explained:
“Quality, effective, local programming demands creativity and interest. 
These factors cannot be mandated by law or contract. The net effect of at-
tempting to require origination has been the expenditure of large amounts 
of money for programming that was, in many instances, neither wanted by 
subscribers nor beneficial to the system’s total operation. In those cases 
in which the operator showed an interest or the cable community showed 
a desire for local programming, an outlet for local expression began to 
develop, regardless of specific legal requirements. During the suspension 
of the mandatory rule, cable operators have used business judgment and 
discretion in their origination decisions. For example, some operators have 
felt compelled to originate programming to attract and retain subscribers. 
These decisions have been made in light of local circumstances. This, we 
think, is as it should be.” Report and Order in Docket No. 19988, 49 
F. C. C. 2d 1090, 1105-1106.
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the regulations and by depriving the cable operator of the 
power to select individual users or to control the programming 
on such channels, the regulations wrest a considerable degree 
of editorial control from the cable operator and in effect com-
pel the cable system to provide a kind of common-carrier 
service. Respondents contend, therefore, that the regulations 
are not only qualitatively different from those heretofore 
approved by the courts but also contravene statutory limita-
tions designed to safeguard the journalistic freedom of broad-
casters, particularly the command of § 3 (h) of the Act that 
“a person engaged in . . . broadcasting shall not ... be 
deemed a common carrier.” 47 U. S. C. § 153 (h).

We agree with respondents that recognition of agency 
jurisdiction to promulgate the access rules would require an 
extension of this Court’s prior decisions. Our holding in 
Midwest Video sustained the Commission’s authority to reg-
ulate cable television with a purpose affirmatively to promote 
goals pursued in the regulation of television broadcasting; and 
the plurality’s analysis of the origination requirement stressed 
the requirement’s nexus to such goals. But the origination 
rule did not abrogate the cable operators’ control over the 
composition of their programming, as do the access rules. It 
compelled operators only to assume a more positive role in 
that regard, one comparable to that fulfilled by television 
broadcasters. Cable operators had become enmeshed in the 
field of television broadcasting, and, by requiring them to 
engage in the functional equivalent of broadcasting, the Com-
mission had sought “only to ensure that [they] satisfac-
torily [met] community needs within the context of their 
undertaking.” 406 U. S., at 670 (opinion of Brennan , J.).

With its access rules, however, the Commission has trans-
ferred control of the content of access cable channels from 
cable operators to members of the public who wish to com-
municate by the cable medium. Effectively, the Commission 
has relegated cable systems, pro tanto, to common-carrier
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status.9 A common-carrier service in the communications 
context10 is one that “makes a public offering to provide 
[communications facilities] whereby all members of the public 
who choose to employ such facilities may communicate or 
transmit intelligence of their own design and choosing . . . .” 
Report and Order, Industrial Radiolocation Service, Docket 
No. 16106, 5 F. C. C. 2d 197, 202 (1966); see National Asso-
ciation of Regulatory Utility Comm’rs v. FCC, 173 U. S. 
App. D. C. 413, 424, 525 F. 2d 630, 641, cert, denied, 425 U. S. 
992 (1976); Multipoint Distribution Service, 45 F. C. C. 2d 
616, 618 (1974). A common carrier does not “make individ-
ualized decisions, in particular cases, whether and on what 
terms to deal.” National Association of Regulatory Utility 
Comm’rs v. FCC, supra, at 424, 525 F. 2d, at 641.

The access rules plainly impose common-carrier obligations 
on cable operators.11 Under the rules, cable systems are 
required to hold out dedicated channels on a first-come, 

9 A cable system may operate as a common carrier with respect to a 
portion of its service only. See National Association of Regulatory Utility 
Comm’rs n . FCC, 174 U. S. App. D. C. 374, 381, 533 F. 2d 601, 608 (1976) 
(opinion of Wilkey, J.) (“Since it is clearly possible for a given entity to 
carry on many types of activities, it is at least logical to conclude that one 
can be a common carrier with regard to some aetivities but not others”); 
First Report and Order in Docket No. 18397, 20 F. C. C. 2d 201, 207 
(1969).

10 Section 3 (h) defines “common carrier” as “any person engaged as a 
common carrier for hire, in interstate or foreign communication by wire 
or radio or interstate or foreign radio transmission of energy . . . .” Due 
to the circularity of the definition, resort must be had to court and agency 
pronouncements to ascertain the term’s meaning. See National Association 
of Regulatory Utility Comm’rs v. FCC, 173 U. S. App. D. C. 413, 423, 525 
F. 2d 630, 640, cert, denied, 425 U. S. 992 (1976); Frontier Broadcasting 
Co. v. Collier, 24 F. C. C. 251, 254 (1958); H. R. Conf. Rep. No. 1918, 73d 
Cong., 2d Sess., 46 (1934).

11 As we have noted, and as the Commission has held, cable systems 
otherwise “are not common carriers within the meaning of the Act.” 
United States v. Southwestern Cable Co., 392 U. S., at 169 n. 29; see 
Frontier Broadcasting Co. v. Collier, supra.
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nondiscriminatory basis. 47 CFR §§ 76.254 (a), 76.256 (d) 
(1977).12 Operators are prohibited from determining or influ-
encing the content of access programming. § 76.256 (b). And 
the rules delimit what operators may charge for access and 
use of equipment. § 76.256 (c). Indeed, in its early consid-
eration of access obligations—whereby “CATV operators 
[would] furnish studio facilities and technical assistance [but] 
have no control over program content except as may be 
required by the Commission’s rules and applicable law”—the 
Commission acknowledged that the result would be the opera-
tion of cable systems “as common carriers on some channels.” 
First Report and Order in Docket No. 18397, 20 F. C. C. 2d, 
at 207; see id., at 202; Cable Television Report and Order, 
36 F. C. C. 2d 143, 197 (1972). In its 1976 Order, the 
Commission did not directly deny that its access requirements 
compelled common carriage, and it has conceded before this 
Court that the rules “can be viewed as a limited form of 
common carriage-type obligation.” Brief for Petitioner in 
No. 77-1575, p. 39. But the Commission continues to insist 
that this characterization of the obligation imposed by the 
rules is immaterial to the question of its power to issue them; 
its authority to promulgate the rules is assured, in the Com-
mission’s view, so long as the rules promote statutory 
objectives.

Congress, however, did not regard the character of regula-
tory obligations as irrelevant to the determination of whether 
they might permissibly be imposed in the context of broad-
casting itself. The Commission is directed explicitly by § 3 
(h) of the Act not to treat persons engaged in broadcasting 
as common carriers. We considered the genealogy and the 
meaning of this provision in Columbia Broadcasting System, 
Inc. v. Democratic National Committee, 412 U. S. 94 (1973).

12 See also 1976 Order, 59 F. C. C. 2d, at 316 (“We expect the operator 
in general to administer all access channels on a first come, first served 
non-discriminatory basis”).
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The issue in that case was whether a broadcast licensee’s 
general policy of not selling advertising time to individuals or 
groups wishing to speak on issues important to them violated 
the Communications Act of 1934 or the First Amendment. 
Our examination of the legislative history of the Radio Act 
of 1927—the precursor to the Communications Act of 1934— 
prompted us to conclude that “in the area of discussion of 
public issues Congress chose to leave broad journalistic dis-
cretion with the licensee.” 412 U. S., at 105. We deter-
mined, in fact, that “Congress specifically dealt with—and 
firmly rejected—the argument that the broadcast facilities 
should be open on a nonselective basis to all persons wishing 
to talk about public issues.” Ibid. The Court took note of a 
bill reported to the Senate by the Committee on Interstate 
Commerce providing in part that any licensee who permits “ ‘a 
broadcasting station to be used ... for the discussion of any 
question affecting the public . . . shall make no discrimination 
as to the use of such broadcasting station, and with respect to 
said matters the licensee shall be deemed a common carrier in 
interstate commerce: Provided, that such licensee shall have 
no power to censor the material broadcast.’ ” Id., at 106, 
quoting 67 Cong. Rec. 12503 (1926). That bill was amended 
to eliminate the common-carrier obligation because of the 
perceived lack of wisdom in “ ‘put[ting] the broadcaster under 
the hampering control of being a common carrier’ ” and be-
cause of problems in administering a nondiscriminatory right 
of access. 412 U. S., at 106; see 67 Cong. Rec. 12502, 12504 
(1926).

The Court further observed that, in enacting the 1934 Act, 
Congress rejected still another proposal “that would have 
imposed a limited obligation on broadcasters to turn over their 
microphones to persons wishing to speak out on certain public 
issues.” 412 U. S., at 107-108.13 “Instead,” the Court noted, 

13 The proposal adopted by the Senate provided:
“[I]f any licensee shall permit any person to use a broadcasting station 
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“Congress after prolonged consideration adopted § 3 (h), which 
specifically provides that 'a person engaged in radio broad-
casting shall not, insofar as such person is so engaged, be 
deemed a common carrier.’ ” Id., at 108-109.

“Congress’ flat refusal to impose a 'common carrier’ right of 
access for all persons wishing to speak out on public issues,” 
id., at 110, was perceived as consistent with other provisions 
of the 1934 Act evincing “a legislative desire to preserve values 
of private journalism.” Id., at 109. Notable among them 
was § 326 of the Act, which enjoins the Commission from 
exercising " 'the power of censorship over the radio communica-
tions or signals transmitted by any radio station,’ ” and com-
mands that " 'no regulation or condition shall be promulgated 
or fixed by the Commission which shall interfere with the 
right of free speech by means of radio communication.’ ” 412 
U. S., at 110, quoting 47 U. S. C. § 326.

The holding of the Court in Columbia Broadcasting was in 
accord with the view of the Commission that the Act itself 
did not require a licensee to accept paid editorial advertise-
ments. Accordingly, we did not decide the question whether 
the Act, though not mandating the claimed access, would 
nevertheless permit the Commission to require broadcasters to 
extend a range of public access by regulations similar to those 
at issue here. The Court speculated that the Commission might 
have flexibility to regulate access, 412 U. S., at 122, and that

in support of or in opposition to any candidate for public office, or in the 
presentation of views on a public question to be voted upon at an election, 
he shall afford equal opportunity to an equal number of other persons to 
use such station in support of an opposing candidate for such public office, 
or to reply to a person who has used such broadcasting station in support 
of or in opposition to a candidate, or for the presentation of opposite 
views on such public questions.”
See Hearings on S. 2910 before the Senate Committee on Interstate Com-
merce, 73d Cong., 2d Sess., 19 (1934). The portion regarding discussion 
of public issues was excised by the House-Senate Conference. See H. R. 
Conf. Rep. No. 1918, 73d Cong., 2d Sess., 49 (1934).
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“[c]onceivably at some future date Congress or the Commis-
sion—or the broadcasters—may devise some kind of limited 
right of access that is both practicable and desirable,” id., at 
131. But this is insufficient support for the Commission’s 
position in the present case. The language of § 3 (h) is une-
quivocal; it stipulates that broadcasters shall not be treated 
as common carriers. As we see it, § 3 (h), consistently with 
the policy of the Act to preserve editorial control of pro-
gramming in the licensee, forecloses any discretion in the 
Commission to impose access requirements amounting to 
common-carrier obligations on broadcast systems.14 The pro-
vision’s background manifests a congressional belief that the 
intrusion worked by such regulation on the journalistic integ-
rity of broadcasters would overshadow any benefits associated 
with the resulting public access. It is difficult to deny, then, 
that forcing broadcasters to develop a “nondiscriminatory 
system for controlling access ... is precisely what Congress 
intended to avoid through § 3 (h) of the Act.” 412 U. S., at 
140 n. 9 (Stewar t , J., concurring); see id., at 152, and n. 2 
(Douglas, J., concurring in judgment).15

14 Whether less intrusive access regulation might fall within the Com-
mission’s jurisdiction, or survive constitutional challenge even if within the 
Commission’s power, is not presently before this Court. Certainly, our 
construction of § 3 (h) does not put into question the statutory authority 
for the fairness-doctrine obligations sustained in Red Lion Broadcasting 
Co. v. FCC, 395 U. S. 367 (1969). The fairness doctrine does not require 
that a broadcaster provide common carriage; it contemplates a wide range 
of licensee discretion. See Report on Editorializing by Broadcast Licens-
ees, 13 F. C. C. 1246, 1251 (1949) (in meeting fairness-doctrine obligations 
the “licensee will in each instance be called upon to exercise his best 
judgment and good sense in determining what subjects should be consid-
ered, the particular format of the programs to be devoted to each subject, 
the different shades of opinion to be presented, and the spokesmen for 
each point of view”).

15 The dissent maintains that § 3 (h) does not place “limits on the 
Commission’s exercise of powers otherwise within its statutory authority 
because a lawfully imposed requirement might be termed a 'common car-
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Of course, § 3 (h) does not explicitly limit the regulation of 
cable systems. But without reference to the provisions of the 
Act directly governing broadcasting, the Commission’s juris-
diction under § 2 (a) would be unbounded. See United States 
v. Midwest Video Corp., 406 U. S., at 661 (opinion of 
Brennan , J.). Though afforded wide latitude in its supervi-
sion over communication by wire, the Commission was not 
delegated unrestrained authority. The Court regarded the 
Commission’s regulatory effort at issue in Southwestern as con-
sistent with the Act because it had been found necessary to 
ensure the achievement of the Commission’s statutory respon-
sibilities.16 Specifically, regulation was imperative to prevent

tier obligation.’ ” Post, at 710-711. Rather, § 3 (h) means only that “every 
broadcast station is not to be deemed a common carrier, and therefore sub-
ject to common-carrier regulation under Title II of the Act, simply because 
it is engaged in radio broadcasting.” Post, at 710. But Congress was 
plainly anxious to avoid regulation of broadcasters as common carriers 
under Title II, which commands, inter alia, that regulated entities shall 
“furnish . . . communication service upon reasonable request therefor.” 
47 U. S. C. § 201 (a). Our review of the Act in Columbia Broadcasting 
led us to conclude that § 3 (h) embodies a substantive determination not to 
abrogate a broadcaster’s journalistic independence for the purpose of, and 
as a result of, furnishing members of the public with media access: 
“Congress pointedly refrained from divesting broadcasters of their control 
over the selection of voices; §3 (h) of the Act stands as a firm congres-
sional statement that broadcast licensees are not to be treated as common 
carriers, obliged to accept whatever is tendered by members of the public. 
[The] provisio[n] clearly manifest [s] the intention of Congress to main-
tain a substantial measure of journalistic independence for the broadcast 
licensee.” 412 U. S., at 116.
We now reaffirm that view of § 3 (h): The purpose of the provision and 
its mandatory wording preclude Commission discretion to compel broad-
casters to act as common carriers, even with respect to a portion of their 
total services. As we demonstrate in the following text, that same con-
straint applies to the regulation of cable television systems.

16 The Commission contends that the signal carriage rules involved in 
Southwestern are, in part, analogous to the Commission’s access rules in 
question here. The signal carriage rules required, inter alia, that cable
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interference with the Commission’s work in the broadcasting 
area. And in Midwest Video the Commission had endeavored 
to promote long-established goals of broadcasting regulation. 
Petitioners do not deny that statutory objectives pertinent to 
broadcasting bear on what the Commission might require 
cable systems to do. Indeed, they argue that the Commis-
sion’s authority to promulgate the access rules derives from 
the relationship of those rules to the objectives discussed in 
Midwest Video. But they overlook the fact that Congress 
has restricted the Commission’s ability to advance objectives 
associated with public access at the expense of the journalistic 
freedom of persons engaged in broadcasting.

That limitation is not one having peculiar applicability to 
television broadcasting. Its force is not diminished by the 
variant technology involved in cable transmissions. Cable 
operators now share with broadcasters a significant amount of 
editorial discretion regarding what their programming will 
include. As the Commission, itself, has observed, “both in 
their signal carriage decisions and in connection with their 
origination function, cable television systems are afforded 
considerable control over the content of the programming they 
provide.” Report and Order in Docket No. 20829, 69 F. C. C. 
2d 1324, 1333 (1978).17

operators transmit, upon request, the broadcast signals of broadcast 
licensees into whose service area the cable operator imported competing 
signals. See First Report and Order in Docket No. 11(895, 38 F. C. C. 
683, 716-719 (1965). But that requirement did not amount to a duty to 
hold out facilities indifferently for public use and thus did not compel cable 
operators to function as common carriers. See supra, at 701. Rather, 
the rule was limited to remedying a specific perceived evil and thus 
involved a balance of considerations not addressed by § 3 (h).

17 We do not suggest, nor do we find it necessary to conclude, that the 
discretion exercised by cable operators is of the same magnitude as that 
enjoyed by broadcasters. Moreover, we reject the contention that the Com-
mission’s access rules will not significantly compromise the editorial discre-
tion actually exercised by cable operators. At least in certain instances 
the access obligations will restrict expansion of other cable services. See 
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In determining, then, whether the Commission’s assertion 
of jurisdiction is “reasonably ancillary to the effective per-
formance of [its] various responsibilities for the regulation of 
television broadcasting,” United States v. Southwestern Cable 
Co., 392 U. S., at 178, we are unable to ignore Congress’ stern 
disapproval—evidenced in § 3 (h)—of negation of the editorial 
discretion otherwise enjoyed by broadcasters and cable oper-
ators alike. Though the lack of congressional guidance has in 
the past led us to defer—albeit cautiously—to the Commis-
sion’s judgment regarding the scope of its authority, here 
there are strong indications that agency flexibility was to be 
sharply delimited.

The exercise of jurisdiction in Midwest Video, it has been 
said, “strain [ed] the outer limits” of Commission authority. 
406 U. S., at 676 (Burger , C. J., concurring in result). In 
light of the hesitancy with which Congress approached the 
access issue in the broadcast area, and in view of its outright 
rejection of a broad right of public access on a common-carrier 
basis, we are constrained to hold that the Commission ex-
ceeded those limits in promulgating its access rules.18 The

nn. 2, 3, supra. And even when not occasioning the displacement of alter-
native programming, compelling cable operators indiscriminately to accept 
access programming will interfere with their determinations regarding the 
total service offering to be extended to subscribers.

18 The Commission has argued that the capacity, access, and facilities 
regulations should not be reviewed as a unit, but as discrete rules entailing 
unique considerations. But the Commission concedes that the facilities 
and access rules are integrally related, see Brief for Petitioner in No. 77- 
1575, p. 36 n. 32, and acknowledges that the capacity rules were adopted in 
part to complement the access requirement, see id., at 35; 1976 Order, 
59 F. C. C. 2d, at 313, 322. At the very least it is unclear whether any 
particular rule or portion thereof would have been promulgated in isola-
tion. Accordingly, we affirm the lower court’s determination to set aside 
the amalgam of rules without intimating any view regarding whether a 
particular element thereof might appropriately be revitalized in a different 
context.
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Commission may not regulate cable systems as common car-
riers, just as it may not impose such obligations on television 
broadcasters. We think authority to compel cable operators 
to provide common carriage of public-originated transmissions 
must come specifically from Congress.19

Affirmed.

Mr . Justice  Stevens , with whom Mr . Justice  Brennan  
and Mr . Justice  Marshall  join, dissenting.

In 1969, the Commission adopted a rule requiring cable 
television systems to originate a significant number of local 
programs. In United States v. Midwest Video Corp., 406 
U. S. 649, the Court upheld the Commission’s authority to 
promulgate this “mandatory origination” rule. Thereafter, 
the Commission decided that less onerous rules would accom-
plish its purpose of “increasing the number of outlets for 
community self-expression and augmenting the public’s choice 
of programs and types of services.” 1 Accordingly, it adopted 
the access rules that the Court invalidates today.2

19 The court below suggested that the Commission’s rules might violate 
the First Amendment rights of cable operators. Because our decision 
rests on statutory grounds, we express no view on that question, save to 
acknowledge that it is not frivolous and to make clear that the asserted 
constitutional issue did not determine or sharply influence our construction 
of the statute. The Court of Appeals intimated, additionally, that the 
rules might effect an unconstitutional “taking” of property or, by exposing 
a cable operator to possible criminal prosecution for offensive cablecasting 
by access users over which the operator has no control, might affront the 
Due Process Clause of the Fifth Amendment. We forgo comment on these 
issues as well.

1The quotation is from the report accompanying the promulgation of 
the 1969 rules. See First Report and Order, 20 F. C. C. 2d 201, 202 
(1969) (1969 Order). The report accompanying the 1976 rules identifies 
precisely the same purpose. See Report and Order in Docket 20508, 59 
F. C. C. 2d 294, 298 (1976) (App. 103).

2 By the time of this Court’s decision in Midwest Video, the Commis-
sion had adopted limited-access and channel-capacity rules. See Cable
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In my opinion the Court’s holding in Midwest Video that 
the mandatory origination rules were within the Commission’s 
statutory authority requires a like holding with respect to the 
less burdensome access rules at issue here. The Court’s con-
trary conclusion is based on its reading of § 3 (h) of the Act 
as denying the Commission the power to impose common-
carrier obligations on broadcasters. I am persuaded that the 
Court has misread the statute.

Section 3 (h) provides:
“ ‘Common carrier’ or ‘carrier’ means any person en-

gaged as a common carrier for hire, in interstate or foreign 
communication by wire or radio or interstate or foreign 
radio transmission of energy, except where reference is 
made to common carriers not subject to this chapter; but 
a person engaged in radio broadcasting shall not, insofar 
as such person is so engaged, be deemed a common car-
rier.” 47U.S. C. § 153(h).

Section 3 is the definitional section of the Act. It does not 
purport to grant or deny the Commission any substantive 
authority. Section 3 (h) makes it clear that every broadcast 
station is not to be deemed a common carrier, and therefore 
subject to common-carrier regulation under Title II of the 
Act, simply because it is engaged in radio broadcasting. But 
nothing in the words of the statute or its legislative history 
suggests that § 3 (h) places limits on the Commission’s exer-
cise of powers otherwise within its statutory authority because

Television Report and Order in Docket No. 18397, 36 F. C. C. 2d 143 
(1972); American Civil Liberties Union v. FCC, 523 F. 2d 1344 (CA9 
1975). In 1974, the Commission largely repealed the mandatory origina-
tion rule at issue in Midwest Video on the grounds that access was 
found to be a less burdensome and equally effective means of furthering 
the same statutory objectives. See Report and Order in Docket No. 19988, 
49 F. C. C. 2d 1090, 1099-1100, 1104-1106 (1974). The 1972 access rules 
were reviewed and amended in 1976, see Report and Order in Docket 
No. 20508, supra, and it is these rules that are at issue here.
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a lawfully imposed requirement might be termed a “common 
carrier obligation.” 3

The Commission’s understanding supports this reading of 
§ 3 (h). In past decisions interpreting FCC authority under 
the Communications Act, “we [have been] guided by the 
‘venerable principle that the construction of a statute by those 
charged with its execution should be followed unless there are 
compelling indications that it is wrong.’ ” Columbia Broad-
casting System, Inc. n . Democratic National Committee, 412 
U. S. 94, 121, quoting Red Lion Broadcasting Co. v. FCC, 395 
U. S. 367, 381. The Commission’s construction of § 3 (h) is 
clear: it has never interpreted that provision, or any other in 
the Communications Act, as a limitation on its authority to 
impose common-carrier obligations on cable systems.

3 The Senate Report on the Communications Act of 1934, for example, 
simply stated:
“Section 3: Contains the definitions. Most of these are taken from the 
Radio Act, the Interstate Commerce Act, and international conventions.” 
S. Rep. No. 781, 73d Cong., 2d Sess., 3 (1934).
The House Report was only slightly more detailed; as to §3(h), it 
explained:
“Since a person must be a common carrier for hire to come within this 
definition, it does not include press associations or other organizations 
engaged in the business of collecting and distributing news services, which 
may refuse to furnish to any person service which they are capable of fur-
nishing, and may furnish service under varying arrangements, establishing 
the service to be rendered, the terms under which rendered, and the charges 
therefor.” H. R. Rep. No. 1850, 73d Cong., 2d Sess., 4 (1934).
Finally, the Conference Report “noted that the definition does not include 
any person if not a common carrier in the ordinary sense of the term.” 
H. R. Conf. Rep. No. 1918, 73d Cong., 2d Sess., 46 (1934).

Section 3 (h), it seems clear to me, cannot be read to be directly 
applicable to cable systems in any regard. Such systems are not, in the full 
range of their activities, “common carrier[s] in the ordinary sense of the 
term.” And, as relevant here, they are technically not broadcasters at all; 
what they are engaged in is the distinct process of “cablecasting.” See 
1969 Order, supra, at 223.
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The Commission’s 1966 rules, which gave rise to this Court’s 
decision in United States v. Southwestern Cable Co., 392 U. S. 
157, imposed just such an obligation. Under those rules, local 
systems were required to carry, upon request and in a specific 
order of priority, the signals of broadcast stations into whose 
viewing area they bring competing signals.4 And its 1969 
rules, according to the FCC Report and Order, reflected the 
Commission’s view “that a multi-purpose CATV operation 
combining carriage of broadcast signals with program origina-
tion and common carrier services, might best exploit cable 
channel capacity to the advantage of the public and pro-
mote the basic purpose for which this Commission was 
created.” 5 Finally, in adopting the rules at issue here, the 
Commission explicitly rejected the rationale the Court accepts 
today:

“So long as the rules adopted are reasonably related to 
achieving objectives for which the Commission has been 
assigned jurisdiction we do not think they can be held 
beyond our authority merely by denominating them as 
somehow ‘common carrier’ in nature. The proper ques-

4 See Second Report and Order in Docket 1^895, 2 F. C. C. 2d 725 
(1966). The Southwestern Cable Court did not pass upon the validity of 
these rules. Mr . Just ice  Bre nnan ’s opinion for the plurality in United 
States v. Midwest Video Corp., 406 U. S. 649, 659 n. 17, noted that 
“[t]heir validity was, however, subsequently and correctly upheld by 
courts of appeals as within the guidelines of that decision. See, e. g., 
Black Hills Video Corp. v. FCC, 399 F. 2d 65 (CA8 1968).”

5 1969 Order, 20 F. C. C. 2d, at 202. See also United States v. Midwest 
Video Corp., supra, at 654 n. 8 (plurality opinion):
“Although the Commission did not impose common carrier obligations on 
CATV systems in its 1969 report, it did note that ‘the origination require-
ment will help ensure that origination facilities are available for use by 
others originating on leased channels.’ First Report and Order 209. 
Public access requirements were introduced in the Commission’s Report 
and Order on Cable Television Service, although not directly under the 
heading of common-carrier service. See [Report and Order on Cable 
Television Service] 3277.”
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tion, we believe, is not whether they fall in one category 
or another of regulation—whether they are more akin to 
obligations imposed on common carriers or obligations 
imposed on broadcasters to operate in the public interest— 
but whether the rules adopted promote statutory objec-
tives.” 59 F. C. C. 2d 294, 299 (1976).

In my judgment, this is the correct approach. Columbia 
Broadcasting System, Inc. v. Democratic National Committee, 
supra, relied upon almost exclusively by the majority, is not 
to the contrary. In that case, we reviewed the provisions of 
the Communications Act, including § 3 (h), which had some 
bearing on the access question presented. We emphasized, as 
does the majority here, that “Congress has time and again 
rejected various legislative attempts that would have man-
dated a variety of forms of individual access.” 412 U. S., at 
122. But we went on to conclude: “That is not to say that 
Congress’ rejection of such proposals must be taken to mean 
that Congress is opposed to private rights of access under all 
circumstances. Rather, the point is that Congress has chosen 
to leave such questions with the Commission, to which it has 
given the flexibility to experiment with new ideas as changing 
conditions require.” Ibid, (emphasis added).6

The Commission here has exercised its “flexibility to experi-
ment” in choosing to replace the mandatory origination rule 
upheld in Midwest Video with what it views as the less oner-
ous local access rules at issue here. I have no reason to doubt 
its conclusion that these rules, like the mandatory origination 
rule they replace, do promote the statutory objectives of 
“increasing the number of outlets for community self-expres-

6 While the Court in Columbia Broadcasting System, Inc. v. Democratic 
National Committee went on to reject the claim that the Commission’s 
refusal to require broadcasters to accept paid political advertisements was 
unconstitutional, it also recognized that “[c]onceivably at some future date 
Congress or the Commission—or the broadcasters—may devise some kind 
of limited right of access that is both practicable and desirable” and noted 
the rules at issue here as an example. 412 U. S., at 131.
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sion and augmenting the public’s choice of programs and types 
of services.” And under this Court’s holding in Midwest 
Video, this is all that is required to uphold the jurisdiction of 
the Commission to promulgate these rules. Since Congress 
has not seen fit to modify the scope of the statute as construed 
in Midwest Video, I would therefore reverse the judgment of 
the Court of Appeals for the Eighth Circuit and remand the 
case with instructions to decide the constitutional issue.
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UNITED STATES v. KIMBELL FOODS, INC., et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 77-1359. Argued January 8, 1979—Decided April 2, 1979*

These cases present the question whether contractual liens arising from 
certain federal loan programs take precedence over private liens, absent 
a federal statute that sets priorities. Resolution of this question requires 
determination of whether federal or state law governs the conflicting 
claims and, if federal law applies, whether a uniform priority rule 
should be fashioned or state commercial law should be incorporated as 
the federal rule of decision. In No. 77-1359, the United States’ con-
tractual lien secures a loan guaranteed by the Small Business Adminis-
tration (SBA) under the Small Business Act, which generally does not 
specify priority rules to govern SBA security interests. The private 
lien of respondent Kimbell Foods, Inc. (Kimbell), arose from security 
agreements that were executed before the federal guarantee and secured 
advances that Kimbell made after the federal guarantee. Both the 
federal and private security interests, which covered the same collateral, 
were perfected pursuant to Texas’ Uniform Commercial Code. The 
District Court found that the Government’s lien was superior to Kim- 
bell’s. In so ruling, it applied the first-in-time and choateness doc-
trines, rules originally developed to afford federal statutory tax liens 
special priority over state and private liens where the governing statute 
does not specify priorities. The Court of Appeals reversed the District 
Court’s judgment. While agreeing that federal law governed the con-
troversy and that the “first in time, first in right” priority principle 
controlled the competing claims, the court refused to extend the choate-
ness rule to situations in which the Government was a voluntary lender. 
Instead, the Court of Appeals fashioned a federal common-law rule 
whereby the first lien to meet Uniform Commercial Code perfection 
requirements achieved priority, and held that under this rule Kimbell’s 
lien was superior. Although the Court of Appeals did not adopt Texas 
law, it did determine that Texas law would also afford priority to 
Kimbell’s security interests. In No. 77-1644, a borrower obtained 
several loans from the Farmers Home Administration (FHA) under 
the Consolidated Farmers Home Administration Act of 1961 (now

*Together with No. 77-1644, United States v. Crittenden, dba Critten-
den Tractor Co., also on certiorari to the same court.
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redesignated the Consolidated Farm and Rural Development Act), 
which does not establish rules of priority. To secure the loans, the 
FHA obtained a security interest in the borrower’s crops and farm 
equipment, and perfected its interest by filing a standard financing 
statement with Georgia officials. Subsequently, respondent repaired 
the borrower’s tractor on numerous occasions. When the borrower failed 
to pay the repair bills, respondent retained the tractor and acquired a 
lien therein under Georgia law. After the borrower had filed for bank-
ruptcy and had been discharged from his debts, the United States insti-
tuted this action to obtain possession of the tractor. The District 
Court granted summary judgment for respondent, holding that the FHA 
had not properly perfected its security interest because the financing 
statement inadequately described the collateral; and that even if the 
description were sufficient, both federal and state law accorded priority 
to respondent’s lien. Affirming in part and reversing in part, the Court 
of Appeals fashioned a federal rule, based on the Model Uniform Com-
mercial Code, to determine the validity of the financing statement. It 
found the description of the collateral adequate to perfect the FHA’s 
security interest. As to the priority question, the Court of Appeals 
rejected state law as well as the first-in-time and choateness doctrines. 
In their place the court devised a special “federal commercial law rule” 
giving priority to repairman’s liens when the repairman continuously 
possesses the property from the time his lien arises. The court con-
cluded that under this rule respondent’s lien for only the final repair 
bill took precedence over the FHA’s security interest. Held:

1. The priority of liens stemming from federal lending programs must 
be determined with reference to federal law. Since both the SBA and 
the FHA derive their authority to effectuate loan transactions from 
specific Acts of Congress passed in the exercise of a “constitutional 
function or power,” Clearfield Trust Co. v. United States, 318 U. S. 363, 
366, their rights, as well, should derive from a federal source. That the 
statutes authorizing these federal lending programs do not specify the 
appropriate rule of decision in no way limits the reach of federal law. 
Pp. 726-727.

2. Because a national rule is unnecessary to protect the federal inter-
ests underlying the SBA and FHA loan programs, the relative priority 
of private liens and consensual liens arising from the programs is to be 
determined under nondiscriminatory state laws, absent a congressional 
directive to the contrary. Pp. 727-740.

(a) Incorporating state law to determine the rights of the United 
States as against private creditors will in no way hinder administration 
of the SBA and FHA loan programs. The agencies’ own operating
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practices, which recognize that the Government’s security interests are 
controlled by the commercial law of each State, belie the assertion that 
a uniform rule of priority is needed to avoid the administrative burdens 
created by disparate state commercial rules. Pp. 729-733.

(b) Deference to customary commercial practices will not conflict 
with the objectives of the lending programs. The SB A and FHA loan 
programs are a form of social welfare legislation, primarily designed to 
assist farmers and businesses that cannot obtain funds from private 
lenders on reasonable terms. If Congress had intended the private com-
mercial sector, rather than taxpayers in general, to bear the risks of 
default entailed by these public welfare programs, it would have estab-
lished a priority scheme displacing state law. Since the Government is 
in substantially the same position as private lenders when it extends 
funds under the programs, the special status it seeks is unnecessary to 
safeguard the public fisc. Pp. 733-738.

(c) Rejecting well-established commercial rules which have proven 
workable over time could undermine the stability on which the com-
mercial community depends in making reliable evaluations of risk. 
Absent concrete reasons for altering settled commercial practices, the 
prudent course is to adopt the readymade body of state law as the 
federal rule of decision until Congress strikes a different accommodation. 
Pp. 739-740.

3. The judgment in No. 77-1359 is affirmed since the Court of Appeals 
found that Texas law gave preference to Kimbell’s lien. The judg-
ment in No. 77-1644 is vacated, and the case is remanded for determina-
tion of whether the FHA’s financing statement is sufficient under Georgia 
law, and whether Georgia treats repairman’s liens as superior to previ-
ously perfected consensual liens. P. 740.

No. 77-1359, 557 F. 2d 491, affirmed; No. 77-1644, 563 F. 2d 678, va-
cated and remanded.

Marsh al l , J., delivered the opinion for a unanimous Court.

Deputy Solicitor General Barnett argued the cause for the 
United States in both cases. With him on the briefs were 
Solicitor General McCree, Assistant Attorney General Bab-
cock, Deputy Solicitor General Easterbrook, Marion L. Jetton, 
and Thomas G. Wilson.

Vernon 0. Teo fan argued the cause for respondents in 
No. 77-1359. With him on the brief was A. L. Vickers.
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Howell Hollis III argued the cause and filed a brief for re-
spondent in No. 77-1644.+

Mr . Justice  Marshall  delivered the opinion of the Court.
We granted certiorari in these cases to determine whether 

contractual liens arising from certain federal loan programs 
take precedence over private liens, in the absence of a federal 
statute setting priorities.1 To resolve this question, we must 
decide first whether federal or state law governs the contro-
versies; and second, if federal law applies, whether this Court 
should fashion a uniform priority rule or incorporate state 
commercial law. We conclude that the source of law is fed-
eral, but that a national rule is unnecessary to protect the 
federal interests underlying the loan programs. Accordingly, 
we adopt state law as the appropriate federal rule for estab-
lishing the relative priority of these competing federal and 
private liens.

I
A

No. 77-1359 involves two contractual security interests in 
the personal property of 0. K. Super Markets, Inc. Both 
interests were perfected pursuant to Texas’ Uniform Commer-
cial Code (UCC).2 The United States’ lien secures a loan 
guaranteed by the Small Business Administration (SBA). 
The private lien, which arises from security agreements that 
preceded the federal guarantee, secures advances respondent 
made after the federal guarantee.

In 1968, 0. K. Super Markets borrowed $27,000 from

■[Robert D. McLean filed a brief for the National Commercial Finance 
Conference, Inc., as amicus curiae in No. 77-1359.

James D. Keast and William J. Travis filed a brief for the National 
Farm & Power Equipment Dealer’s Assn, as amicus curiae urging affirm-
ance in No. 77-1644.

*436 U. S. 903 (1978); 439 U. S. 817 (1978).
2 Tex. Bus. & Com. Code Aim. § 9.101 et seq. (1968).
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Kimbell Foods, Inc. (Kimbell), a grocery wholesaler. Two 
security agreements identified the supermarket’s equipment 
and merchandise as collateral. The agreements also contained 
a standard “dragnet” clause providing that this collateral 
would secure future advances from Kimbell to O. K. Super 
Markets. Kimbell properly perfected its security interests 
by filing financing statements with the Texas Secretary of 
State according to Texas law.

In February 1969, 0. K. Super Markets obtained a $300,000 
loan from Republic National Bank of Dallas (Republic). The 
bank accepted as security the same property specified in 
Kimbell’s 1968 agreements, and filed a financing statement 
with the Texas Secretary of State to perfect its security 
interest. The SBA guaranteed 90% of this loan under the 
Small Business Act, which authorizes such assistance3 but, 
with one exception, does not specify priority rules to govern 
the SBA’s security interests.4

O. K. Super Markets used the Republic loan proceeds to 
satisfy the remainder of the 1968 obligation and to discharge 
an indebtedness for inventory purchased from Kimbell on 
open account. Kimbell continued credit sales to O. K. Super 
Markets until the balance due reached $18,258.57 on Janu-
ary 15, 1971. Thereupon, Kimbell initiated state proceedings 
against O. K. Super Markets to recover this inventory debt.

Shortly before Kimbell filed suit, 0. K. Super Markets had 
defaulted on the SBA-guaranteed loan. Republic assigned its 
security interest to the SBA in late December 1970, and re-
corded the assignment with Texas authorities on January 21, 
1971. The United States then honored its guarantee and paid 

3 Section 7 (a) of the Small Business Act, 72 Stat. 387, as amended, 15 
U. S. C. §636 (a)(1), permits extension of financial assistance to small 
businesses when funds are “not otherwise available on reasonable terms 
from non-Federal sources.” The SBA prefers to guarantee private loans 
rather than to disburse funds directly. § 636 (a) (2); 13 CFR §§ 120.2 
(b)(1), 122.15 (c) (1978).

4 See n. 36, infra.
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Republic $252,331.93 (90% of the outstanding indebtedness) 
on February 3, 1971. That same day, 0. K. Super Markets, 
with the approval of its creditors, sold its equipment and 
inventory and placed the proceeds in escrow pending resolu-
tion of the competing claims to the funds. Approximately 
one year later, the state court entered judgment against 0. K. 
Super Markets, and awarded Kimbell $24,445.37, representing 
the inventory debt, plus interest and attorney’s fees.

Kimbell thereafter brought the instant action to foreclose 
on its lien, claiming that its security interest in the escrow 
fund was superior to the SBA’s.5 The District Court held 
for the Government. On determining that federal law con-
trolled the controversy, the court applied principles developed 
by this Court to afford federal statutory tax liens special 
priority over state and private liens where the governing 
statute does not specify priorities. Kimbell Foods, Inc. v. 
Republic Nat. Bank of Dallas, 401 F. Supp. 316, 321-322 
(ND Tex. 1975). See, e. g., United States v. Security Trust 
& Sav. Bank, 340 IT. S. 47 (1950); United States v. Pioneer 
American Ins. Co., 374 U. S. 84 (1963).6 Under these rules, 
the lien “first in time” is “first in right.” 7 However, to be

5 Jurisdiction was premised on 28 IT. S. C. § 2410.
6 The tax liens were authorized by 26 IT. S. C. §3670 (1952 ed.), cur-

rently codified , at 26 U. S. C. §6321. This statute established the time 
when the tax lien arose, 26 U. S. C. §3671 (1952 ed.), currently codified 
at 26 U. S. C. § 6322, and required the filing of notice for the lien to be 
valid against specified creditors. 26 U. S. C. §3672 (1952 ed.), currently 
codified, as amended, at 26 U. S. C. § 6323 (a). But until 1966, the statute 
did not specify priority rules to resolve conflicts between federal tax liens 
and rival liens. The Federal Tax Lien Act of 1966, 80 Stat. 1125, as 
amended, 26 IT. S. C. §§6323 (b), (c), (d), (e), set specific priorities to 
displace the doctrines that this Court had created. See infra, at 738.

7 This well-accepted common-law principle for resolving lien priority 
disputes, see Rankin v. Scott, 12 Wheat. 177, 179 (1827); United States v. 
New Britain, 347 IT. S. 81, 85-86 (1954), also underlies the Uniform Com-
mercial Code’s priority structure. See Uniform Commercial Code § 9- 
312(5), 3 U. L. A. 85 (1979 pamphlet) (hereinafter Model UCC); J. 
White & R. Summers, Uniform Commercial Code 905 (1972).
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considered first in time, the nonfederal lien must be “choate,” 
that is, sufficiently specific, when the federal lien arises.8 A 
state-created lien is not choate until the “identity of the 
lienor, the property subject to the lien, and the amount of 
the lien are established.” United States v. New Britain, 347 
U. S. 81, 84 (1954); see United States n . Vermont, 377 U. S. 
351, 358 (1964). Failure to meet any one of these conditions 
forecloses priority over the federal lien, even if under state 
law the nonfederal lien was enforceable for all purposes when 
the federal hen arose.

Because Kimbell did not reduce its lien to judgment 
until February 1972, and the federal lien had been created 
either in 1969, when Republic filed its financing statement, or 
in 1971, when Republic recorded its assignment, the District 

8 See, e. g., United States v. Security Trust & Sav. Bank, 340 U. S. 47 
(1950); United States v. New Britain, supra, at 86; United States v. Acri, 
348 U. S. 211, 213 (1955); United States v. R. F. Ball Construction Co., 
355 U. S. 587 (1958) {per curiam); United States v. Pioneer American 
Ins. Co., 374 U. S. 84 (1963); United States v. Vermont, 377 U. S. 351, 
355 (1964); United States v. Equitable Life Assurance Soc., 384 U. S. 323, 
327-328 (1966).

This Court originally formulated the choate lien test to govern conflicts 
arising under the federal insolvency statute, Rev. Stat. § 3466, 31 U. S. C. 
§ 191, which awards the United States priority over other creditors in 
collecting debts from insolvents. In theory, the statute does not defeat 
liens that are choate at the time of insolvency. But in practice, it has 
proved difficult for nonfederal lienors to satisfy the strictures of the 
choateness test. See New York v. Maclay, 288 U. S. 290 (1933); United 
States v. Texas, 314 U. S. 480 (1941); United States v. Waddill, Holland & 
Flinn, Inc., 323 U. S. 353 (1945); United States v. Gilbert Associates, Inc., 
345 U. S. 361 (1953).

The Court later applied the choateness doctrine outside the insolvency 
context together with the first-in-time requirement to give federal tax 
liens special priority. See United States v. Security Trust & Sav. Bank, 
supra, at 51. For a discussion of the history of the choate lien test, see 
Kennedy, The Relative Priority of the Federal Government: The Perni-
cious Career of the Inchoate and General Lien, 63 Yale L. J. 905 (1954) 
(hereinafter Kennedy, Relative Priority).
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Court concluded that respondent’s lien was inchoate when the 
federal lien arose. 401 F. Supp., at 324-325. Alternatively, 
the court held that even under state law, the SBA lien was 
superior to Kimbell’s claim because the future advance 
clauses in the 1968 agreements were not intended to secure 
the debts arising from 0. K. Super Market’s subsequent inven-
tory purchases. Id., at 325-326.

The Court of Appeals reversed. Kimbell Foods, Inc. v. 
Republic Nat. Bank of Dallas, 557 F. 2d 491 (CA5 1977). 
It agreed that federal law governs the rights of the United 
States under its SBA loan program, id., at 498 n. 9, 503 n. 16, 
and that the “first in time, first in right” priority principle 
should control the competing claims. Id., at 502-503. How-
ever, the court refused to extend the choateness rule to 
situations in which the Federal Government was not an invol-
untary creditor of tax delinquents, but rather a voluntary 
commercial lender. Id., at 498, 500-502. Instead, it fashioned 
a new federal rule for determining which lien was first in time, 
and concluded that “in the context of competing state security 
interests arising under the U. C. C.,” the first to meet UCC 
perfection requirements achieved priority. Id., at 503.9

The Court of Appeals then considered which lien qualified 
as first perfected. Disagreeing with the District Court, the 
court determined that, under Texas law, the 1968 security 
agreements covered Kimbell’s future advances, and that the 
liens securing those advances dated from the filing of the 
security agreements before the federal lien arose. Id., at 
494r-498, 503. But the Court of Appeals did not adopt Texas 
law. Rather, it proceeded to decide whether the future ad-
vances should receive the same treatment under federal com-

9 In so holding, the Court of Appeals refused to formulate a federal 
doctrine of general applicability, “leav[ing] for another day” questions 
involving the priority of other nonfederal liens, such as state tax and 
mechanic’s liens. 557 F. 2d, at 503 n. 15.
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mon law. After surveying three possible approaches,10 the 
court held that Kimbell’s future advances dated back to the 
1968 agreements, and therefore took precedence over Repub-
lic’s 1969 loan. Id., at 503-505.

B
At issue in No. 77-1644 is whether a federal contractual 

security interest in a tractor is superior to a subsequent 
repairman’s lien in the same property. From 1970 to 1972, 
Ralph Bridges obtained several loans from the Farmers Home 
Administration (FHA), under the Consolidated Farmers Home 
Administration Act of 1961.11 Like the Small Business Act, 
this statute does not establish rules of priority. To secure the 
FHA loans, the agency obtained a security interest in Bridges’ 
crops and farm equipment, which it perfected by filing a 
standard FHA financing statement with Georgia officials on 
February 2, 1972. Bridges subsequently took his tractor to 
respondent Crittenden for repairs on numerous occasions, 
accumulating unpaid repair bills of over $1,600. On Decem-
ber 21, 1973, Bridges again had respondent repair the tractor, 
at a cost of $543.81. When Bridges could not pay the balance 
of $2,151.28, respondent retained the tractor and acquired a 
lien therein under Georgia law. Ga. Code § 67-2003 (1978).

10 One approach afforded priority to liens intervening between execution 
of a security agreement covering future advances and extension of those 
advances. Another gave priority only to future advances made before the 
advancing creditor received actual notice of an intervening lien, while a 
third rule afforded priority regardless of actual notice. The court rejected 
the first option and found that Kimbell would prevail under either of the 
other two since it did not have notice of the SBA guarantee. Id., at 
503-504.

11 The statute, now redesignated the Consolidated Farm and Rural 
Development Act, see 86 Stat. 657, authorizes federal financial assistance 
for farmers who are “unable to obtain sufficient credit elsewhere to finance 
their actual needs at reasonable rates and terms.” 75 Stat. 307, as 
amended, 7 U. S. C. § 1922 (1976 ed., Supp. III).
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On May 1, 1975, after Bridges had filed for bankruptcy and 
had been discharged from his debts,12 the United States insti-
tuted this action against Crittenden to obtain possession of 
the tractor.13 The District Court rejected the Government’s 
claim that the FHA’s security interest was superior to respond-
ent’s, and granted summary judgment for respondent on 
alternative grounds. First, it held that the agency had not 
properly perfected its security interest because the financing 
statement inadequately described the collateral. Civ. Action 
No. 75-37-COL (MD Ga. Sept. 25, 1975). Second, it found 
that even if the description were sufficient, both federal and 
state law accorded priority to respondent’s lien. Ibid.

The Court of Appeals affirmed in part and reversed in part. 
It first ruled that “the rights and liabilities of the parties to a 
suit arising from FHA loan transactions must, under the 
rationale of the Clearfield Trust doctrine, be determined with 
reference to federal law.” 563 F. 2d 678, 680-681 (CA5 
1977) (footnotes omitted). See Clearfield Trust Co. v. United 
States, 318 U. S. 363 (1943). In fashioning a federal rule for 
assessing the sufficiency of the FHA’s financing statement, the 
court elected to follow the Model UCC rather than to incor-
porate Georgia law. 563 F. 2d, at 681-682. And, it deter-
mined that the description of the collateral was adequate under 
the Model UCC to perfect the FHA’s security interest. Id., 
at 682-683.

The Court of Appeals then addressed the priority question 
and concluded that neither state law nor the first-in-time, 
first-in-right and choateness doctrines were appropriate to re-
solve the conflicting claims. Id., at 683-689. In their place, 
the court devised a special “federal commercial law rule,” using

12 Bridges’ bankruptcy did not affect the relative priority of the Govern-
ment and respondent. The priority rights afforded the United States 
under § 64a of the Bankruptcy Act do not defeat valid pre-existing 
liens. See 11 U. S. C. § 104 (a); 3A W. Collier, Bankruptcy §64.02 [2] 
(14th ed. 1975).

13 Jurisdiction was invoked under 28 U. S. C. § 1345.
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the Model UCC and the Tax Lien Act of 1966 as guides. Id., 
at 679, 688-690.14 This rule would give priority to repair-
man’s liens over the Government’s previously perfected con-
sensual security interests when the repairman continuously 
possesses the property from the time his lien arises. Id., at 
690-691.15 Applying its rule, the Court of Appeals concluded 
that Crittenden’s lien for only the final $543.81 repair bill took 
precedence over the FHA’s security interest. Id., at 692.16

14 Section 9-310 of the Model UCC provides:
“When a person in the ordinary course of his business furnishes services 

or materials with respect to goods subject to a security interest, a lien upon 
goods in the possession of such person given by statute or rule of law for 
such materials or services takes priority over a perfected security interest 
unless the lien is statutory and the statute expressly provides otherwise.” 
Model UCC §9-310 (1979 pamphlet).
The Tax Lien Act of 1966 extends similar protection to repairmen:

“Even though notice of a [federal tax lien] has been filed, such lien shall 
not be valid

“With respect to tangible personal property subject to a lien under local 
law securing the reasonable price of the repair or improvement of such 
property, as against a holder of such a lien, if such holder is, and has been, 
continuously in possession of such property from the time such lien arose.” 
26 U. S. C. §6323 (b)(5).

15 The court found it unnecessary to determine whether the same result 
would obtain under Georgia’s Commercial Code. 563 F. 2d, at 688 n. 17, 
689.

16 Other Courts of Appeals have adopted divergent approaches regarding 
the priority of federal security interests arising from loan programs. Com-
pare, e. g., Chicago Title Ins. Co. v. Sherred Village Associates, 568 F. 
2d 217 (CAI 1978), cert, pending, No. 77-1611; United States v. General 
Douglas MacArthur Senior Village, Inc., 470 F. 2d 675 (CA2 1972), cert, 
denied sub nom. County of Nassau v. United States, 412 U. S. 922 (1973); 
United States n . Oswald & Hess Co., 345 F. 2d 886 (CA3 1965); Willow 
Creek Lumber Co. v. Porter County Plumbing & Heating, Inc., 572 F. 2d 
588 (CA7 1978); United States v. Latrobe Construction Co., 246 F. 2d 357 
(CA8), cert, denied, 355 U. S. 890 (1957); T. H. Rogers Lumber Co. v. 
Apel, 468 F. 2d 14 (CAIO 1972), with, e. g., United States v. Gregory- 
Beaumont Equipment Co., 243 F. 2d 591 (CA8 1957); United States v.
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II
This Court has consistently held that federal law governs 

questions involving the rights of the United States arising 
under nationwide federal programs. As the Court explained 
in Clearfield Trust Co. v. United States, supra, at 366-367:

“When the United States disburses its funds or pays 
its debts, it is exercising a constitutional function or 
power. . . . The authority [to do so] had its origin in 
the Constitution and the statutes of the United States 
and was in no way dependent on the laws [of any State]. 
The duties imposed upon the United States and the rights 
acquired by it . . . find their roots in the same federal 
sources. In absence of an applicable Act of Congress it 
is for the federal courts to fashion the governing rule of 
law according to their own standards.” (Citations and 
footnote omitted.)

Guided by these principles, we think it clear that the prior-
ity of liens stemming from federal lending programs must be 
determined with reference to federal law. The SBA and FHA 
unquestionably perform federal functions within the meaning 
of Clearfield. Since the agencies derive their authority to 
effectuate loan transactions from specific Acts of Congress 
passed in the exercise of a “constitutional function or power,” 
Clearfield Trust Co. v. United States, supra, at 366, their 
rights, as well, should derive from a federal source.17 When

California-Oregon Plywood, Inc., 527 F. 2d 687 (CA9 1975). See also 
United States v. Union Livestock Sales Co., 298 F. 2d 755 (CA4 1962); 
United States v. Kramel, 234 F. 2d 577 (CA8 1956); United States v. 
Chappell Livestock Auction, Inc., 523 F. 2d 840 (CA8 1975); Bumb v. 
United States, 276 F. 2d 729 (CA9 1960).

17 See United States v. Standard OU Co., 332 U. S. 301, 305-306 (1947); 
United States v. Seckinger, 397 U. S. 203, 209-210 (1970); Friendly, In 
Praise of Erie—And of the New Federal Common Law, 39 N. Y. U. L. 
Rev. 383, 410 (1964); see also Sola Electric Co. v. Jefferson Electric Co., 
317 U. S. 173, 176 (1942); Board of County Comm’rs v. United States, 
308 U. S. 343, 349-350 (1939).
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Government activities “aris[e] from and bea[r] heavily upon 
a federal . . . program,” the Constitution and Acts of Congress 
“ ‘require’ otherwise than that state law govern of its own 
force.” United States v. Little Lake Misere Land Co., 412 
U. S. 580, 592, 593 (1973).18 In such contexts, federal inter-
ests are sufficiently implicated to warrant the protection of 
federal law.19

That the statutes authorizing these federal lending pro-
grams do not specify the appropriate rule of decision in no 
way limits the reach of federal law. It is precisely when 
Congress has not spoken “ ‘in an area comprising issues sub-
stantially related to an established program of government 
operation,’ ” id., at 593, quoting Mishkin 800, that Clearfield 
directs federal courts to fill the interstices of federal legisla-
tion “according to their own standards.” Clearfield Trust Co. 
v. United States, 318 U. S., at 367.20

Federal law therefore controls the Government’s priority 
rights. The more difficult task, to which we turn, is giving 
content to this federal rule.

Ill
Controversies directly affecting the operations of federal 

programs, although governed by federal law, do not inevitably 

18 See United States v. Security Trust & Sav. Bank, 340 U. S., at 49; 
cf. United States v. Yazell, 382 U. S. 341, 356 (1966).

19 See United States v. Standard Oil Co., supra, at 305-307; Mishkin, 
The Variousness of “Federal Law”: Competence and Discretion in the 
Choice of National and State Rules for Decision, 105 U. Pa. L. Rev. 797, 
800, and n. 15 (1957) (hereinafter Mishkin); Comment, Adopting State 
Law as the Federal Rule of Decision: A Proposed Test, 43 U. Chi. L. Rev. 
823, 825 (1976); see also Bank of America Nat. Trust & Sav. Assn. v. 
Parnell, 352 U. S. 29, 33-34 (1956); Miree v. DeKalb County, 433 U. S. 
25, 29, 31-32 (1977).

20 See Board of County Comm’rs v. United States, supra, at 349-350; 
National Metropolitan Bank n . United States, 323 U. S. 454, 456 (1945); 
Holmberg v. Armbrecht, 327 U. S. 392, 395 (1946); Moor v. County of 
Alameda, 411 U. S. 693, 701-702, and n. 12 (1973).
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require resort to uniform federal rules. See Clearfield Trust 
Co. v. United States, supra, at 367; United States v. Little 
Lake Misere Land Co., supra, at 594r-595. Whether to adopt 
state law or to fashion a nationwide federal rule is a matter 
of judicial policy “dependent upon a variety of considerations 
always relevant to the nature of the specific governmental 
interests and to the effects upon them of applying state law.” 
United States v. Standard Oil Co., 332 U. S. 301, 310 (1947).21

Undoubtedly, federal programs that “by their nature are 
and must be uniform in character throughout the Nation” 
necessitate formulation of controlling federal rules. United 
States v. Yazell, 382 U. S. 341, 354 (1966); see Clearfield 
Trust Co. v. United States, supra, at 367; United States v. 
Standard Oil Co., supra, at 311; Illinois v. Milwaukee, 406 
U. S. 91, 105 n. 6 (1972). Conversely, when there is little 
need for a nationally uniform body of law, state law may be 
incorporated as the federal rule of decision.22 Apart from 
considerations of uniformity, we must also determine whether 
application of state law would frustrate specific objectives of 
the federal programs. If so, we must fashion special rules 
solicitous of those federal interests.23 Finally, our choice-of-

21 As explained by one commentator:
“Whether state law is to be incorporated as a matter of federal common 
law . . . involves the . . . problem of the relationship of a particular issue 
to a going federal program. The question of judicial incorporation can 
only arise in an area which is sufficiently close to a national operation to 
establish competence in the federal courts to choose the governing law, and 
yet not so close as clearly to require the application of a single nationwide 
rule of substance.” Mishkin 805.

22 Miree v. DeKalb County, supra, at 28-29; see RFC v. Beaver County, 
328 U. S. 204, 209-210 (1946); United States v. Brosnan, 363 U. S. 237, 
241-242 (1960); United States v. Yazell, supra, at 356-357; Auto" Workers 
v. Hoosier Cardinal Corp., 383 U. S. 696, 701-703 (1966).

23 See United States v. Allegheny County, 322 U. S. 174, 183 (1944); 
RFC v. Beaver County, supra, at 209-210; Auto Workers n . Hoosier Car-
dinal Corp, supra, at 706-707; Wallis v. Pan American Petroleum Corp., 
384 U. S. 63, 68 (1966); United States v. Little Lake Misere Land Co., 412 
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law inquiry must consider the extent to which application of 
a federal rule would disrupt commercial relationships predi-
cated on state law.24

The Government argues that effective administration of its 
lending programs requires uniform federal rules of priority. 
It contends further that resort to any rules other than first in 
time, first in right and choateness would conflict with protec-
tionist fiscal policies underlying the programs. We are unper-
suaded that, in the circumstances presented here, nation-
wide standards favoring claims of the United States are 
necessary to ease program administration or to safeguard the 
Federal Treasury from defaulting debtors. Because the state 
commercial codes “furnish convenient solutions in no way 
inconsistent with adequate protection of the federal inter-
est [s],” United States v. Standard Oil Co., supra, at 309, we 
decline to override intricate state laws of general applicability 
on which private creditors base their daily commercial 
transactions.

A
Incorporating state law to determine the rights of the 

United States as against private creditors would in no way 
hinder administration of the SBA and FHA loan programs. 
In United States v. Yazell, supra, this Court rejected the 
argument, similar to the Government’s here, that a need 
for uniformity precluded application of state coverture rules 
to an SBA loan contract. Because SBA operations were 
“specifically and in great detail adapted to state law,” 382 
U. S., at 357, the federal interest in supplanting “important 

U. S. 580, 595-597 (1973); Johnson v. Railway Express Agency, Inc., 421 
U. S. 454, 465-466 (1975); Miree v. DeKalb County, supra, at 31-32; 
Robertson n . Wegmann, 436 U. S. 584, 590-593 (1978); see also De Sylva 
v. Ballentine, 351 U. S. 570, 581 (1956).

24 See United States v. Brosnan, supra, at 241-242; United States v. 
Yazell, supra, at 352-353; Wallis v. Pan American Petroleum Corp., supra, 
at 68; United States v. Little Lake Misere Land Co., supra, at 599-603.
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and carefully evolved state arrangements designed to serve 
multiple purposes” was minimal. Id., at 353. Our conclusion 
that compliance with state law would produce no hardship on 
the agency was also based on the SBA’s practice of “indi-
vidually negotiat[ing] in painfully particularized detail” each 
loan transaction. Id., at 345-346. These observations apply 
with equal force here and compel us again to reject generalized 
pleas for uniformity as substitutes for concrete evidence that 
adopting state law would adversely affect administration of 
the federal programs.

Although the SBA Financial Assistance Manual on which 
this Court relied in Yazell is no longer “replete with admoni-
tions to follow state law carefully,” id., at 357 n. 35, SBA 
employees are still instructed to, and indeed do, follow state 
law.25 In fact, a fair reading of the SBA Financial Assistance 
Manual, SOP 50-10 (SBA Manual), indicates that the agency 
assumes its security interests are controlled to a large extent 
by the commercial law of each State.26 Similarly, FHA reg-

26 The applicable regulations recognize that “[i]n order to implement and 
facilitate th[e] Federal loan programs,” SBA offices should comply with 
state law, in particular, with state procedural requirements for obtaining 
enforceable security interests. 13 CFR §101.1 (d)(3) (1978). And the 
SBA routinely follows such rules, Tr. of Oral Arg. in No. 77-1359, p. 43, 
as it did here by requiring Republic to file a financing statement and a 
notice of assignment. That the SBA conforms its transactions to state law 
is also reflected in the security agreement between Republic and O. K. 
Super Markets, approved by the SBA, which provided that the contract 
would be construed according to Texas law and bound the parties’ assigns 
to this provision. App. in No. 77-1359, p. 68.

26 For example, the Manual stresses that the borrower’s inventory should 
be used as collateral only after careful consideration of the protection 
afforded under state law:
“Uniform Commercial Code—Factor’s Lien Laws. Most states have 
adopted the Uniform Commercial Code or Factor’s Lien Laws. Under 
such laws it is possible to obtain a general lien covering all existing and 
to-be-acquired inventory. Generally, these statutes also provide that the 
lien may follow the accounts receivable or proceeds resulting from the 
sale of the inventory. . . . The loan specialist should inquire as to any
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ulations expressly incorporate state law. They mandate com-
pliance with state procedures for perfecting and maintaining 
valid security interests, and highlight those rules that differ 
from State to State. E. g., 7 CFR §§ 1921.104 (c)(1), 
1921.105,1921.106,1921.107,1921.108,1921.111,1930.5,1930.8, 
1930.9, 1930.14, 1930.17, 1930.27 (1978).27 To ensure that 
employees are aware of new developments, the FHA also 
issues “State supplements” to “reflect any State statutory 
changes in its version of the UCC.” § 1921.111 (c); see, 
e. g., §§ 1802.80, 1904.108(d), 1930.46 (d)(3). Contrary to 
the Government’s claim that the FHA complies only with 
state procedural rules, Reply Brief for United States in No. 
77-1644, p. 7, the agency’s reliance on state law extends to 
substantive requirements as well. Indeed, applicable regula-

prior liens against either inventories or receivables. The lien obtained 
under the Code (or Factor’s Lien Laws) covering accounts receivable or 
other proceeds resulting from the sale of the inventory is not generally 
invalidated by the fact that the borrower thereafter deals with the accounts 
receivable or proceeds as his own. . . . However, a careful study should 
be made of borrower’s credit circumstances to determine the measures of 
control and supervision to be imposed. . . . Although the collateral may 
not require close supervision from inception, the security agreement should 
contain provisions that borrower shall . . . comply with such other serv-
icing practices as are deemed necessary by cormsei to safeguard the 
collateral.

“Accounts receivable resulting from the sale of inventories assigned to 
SBA prior to adoption of the Code in code states shall be serviced in 
accordance with applicable local law existing prior to the date of adoption 
of the Code. This is not necessary however, if in the opinion of counsel, 
servicing can be performed in a manner permitted under the Code without 
adversely affecting SBA’s interest.” SBA Manual IT 29 (a)(4)(b) (1977). 
See also n. 25, supra.

27 After publication of the 1978 Code of Federal Regulations, the FHA 
began reorganizing its regulations to provide separate rules for each loan 
program. Most provisions of 7 CFR cited throughout this opinion have 
been recodified with modifications not relevant here. See, e. g., 43 Fed. 
Reg. 5504, 7978, 23986, 55882-55895, 56643-56647, 59078 (1978); 44 Fed. 
Reg. 1701, 4431-4458, 6354, 10979-10980 (1979). For convenience, we 
refer to the 1978 version of the FHA regulations contained in 7 CFR.
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tions suggest that state rules determine the priority of FHA 
liens when federal statutes or agency regulations are not con-
trolling. 7 CFR §§ 1872.2 (c), 1921.111 (b), 1930.43, 1930.44, 
1930.46 (d)(1), (3) (1978); see also § 1955.15 (d).

Thus, the agencies’ own operating practices belie their 
assertion that a federal rule of priority is needed to avoid the 
administrative burdens created by disparate state commercial 
rules.28 The programs already conform to each State’s com-
mercial standards. By using local lending offices and employees 
who are familiar with the law of their respective localities,29 
the agencies function effectively without uniform procedures 
and legal rules.

Nevertheless, the Government maintains that requiring the 
agencies to assess security arrangements under local law would 
dictate close scrutiny of each transaction and thereby impede 
expeditious processing of loans. We disagree. Choosing re-
sponsible debtors necessarily requires individualized selection 
procedures, which the agencies have already implemented in 
considerable detail. Each applicant’s financial condition is 
evaluated under rigorous standards in a lengthy process.30 
Agency employees negotiate personally with borrowers, inves-
tigate property offered as collateral for encumbrances, and

28 The differences between the rules, moreover, are insignificant in com-
parison with the similarities. All States except Louisiana have enacted 
Art. 9 of the UCC with minor variations. See Model UCC 1-2 (1979 
pamphlet). As Judge Friendly observed in United States v. Wagematic 
Corp., 360 F. 2d 674, 676 (CA2 1966):
“When the states have gone so far in achieving the desirable goal of a 
uniform law governing commercial transactions, it would be a distinct 
disservice to insist on a different one for the segment of commerce, impor-
tant but still small in relation to the total, consisting of transactions with 
the United States.”

29 See 13 CFR §§101.3, 101.7(a) (1978); 7 CFR §§1800.1-1800.4 
(1978).

30 See 13 CFR §§ 120.2 (c), (d), as amended, 43 Fed. Reg. 3702 (1978); 
13 CFR §§ 122.15, 122.16 (1978); SBA Manual 10, 11, 16-40; 7 CFR 
§§ 1801.2-1801.4, 1904.108, 1904.127, 1904.175, 1980.175 (1978).
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obtain local legal advice on the adequacy of proposed security 
arrangements.31 In addition, they adapt the terms of every 
loan to the parties’ needs and capabilities.32 Because each 
application currently receives individual scrutiny, the agencies 
can readily adjust loan transactions to reflect state priority 
rules, just as they consider other factual and legal matters 
before disbursing Government funds. As we noted in United 
States v. Yazell, 382 U. S., at 348, these lending programs are 
distinguishable from “nationwide act[s] of the Federal Gov-
ernment, emanating in a single form from a single source.” 
(Footnote omitted.) Since there is no indication that variant 
state priority schemes would burden current methods of loan 
processing, we conclude that considerations of administrative 
convenience do not warrant adoption of a uniform federal law.

B
The Government argues that applying state law to these 

lending programs would undermine its ability to recover funds 
disbursed and therefore would conflict with program objec-
tives. In the Government’s view, it is difficult “to identify a 
material distinction between a dollar received from the collec-
tion of taxes and a dollar returned to the Treasury on 

31 See United States v. Yazell, 382 U. S., at 344-346; 13 CFR §§ 101.2-1, 
101.7 (a), 122.16 (1978); SBA Manual 16-17, 21 (c), 23 (a)-(f), 29 (a) 
(8), 30 (I), 31 (b)(6); 7 CFR §§ 1801.1-1801.4, 1801.11, 1921.107, 1930.5 
(1978).

32 The Court of Appeals in No. 77-1644 believed that a uniform federal 
law was necessary to determine the sufficiency of the FHA’s financing 
statement in part because the agency uses standard forms with preprinted 
descriptions of collateral commonly taken as security. 563 F. 2d, at 682. 
However, the form also has a blank space for listing specific property. See 
App. in No. 77-1644, p. 12 (Form FHA 440-25). And the FHA regula-
tions advise that individual descriptions be made, specifically when “major 
items of equipment” are involved. 7 CFR §§ 1921.105 (e)(1), (2) (1978). 
Since the standard FHA forms leave spaces for recording the details of 
each loan, the agency can take account of local law without altering these 
materials. See, e. g., App. in No. 77-1644, p. 8 (Form FHA 440-4).
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repayment of a federal loan.” Brief for United States in No. 
77-1359, p. 22. Therefore, the agencies conclude, just as “the 
purpose of the federal tax lien statute to insure prompt and 
certain collection of taxes” 33 justified our imposition of the 
first-in-time and choateness doctrines in the tax lien context, 
the federal interest in recovering on loans compels similar legal 
protection of the agencies’ consensual liens. However, we 
believe significant differences between federal tax liens and 
consensual liens counsel against unreflective extension of rules 
that immunize the United States from the commercial law 
governing all other voluntary secured creditors. These dif-
ferences persuade us that deference to customary commercial 
practices would not frustrate the objectives of the lending 
programs.

That collection of taxes is vital to the functioning, indeed 
existence, of government cannot be denied. McCulloch v. 
Maryland, 4 Wheat. 316, 425, 428, 431 (1819); Springer v. 
United States, 102 U. S. 586, 594 (1881). Congress recog-
nized as much over 100 years ago when it authorized creation 
of federal tax liens. Act of July 13, 1866, ch. 184, § 9, 14 
Stat. 107, recodified as amended in 26 U. S. C. §§ 6321-6323. 
The importance of securing adequate revenues to discharge 
national obligations justifies the extraordinary priority ac-
corded federal tax liens through the choateness and first-in-
time doctrines. By contrast, when the United States operates 
as a moneylending institution under carefully circumscribed 
programs, its interest in recouping the limited sums advanced 
is of a different order. Thus, there is less need here than in 
the tax lien area to invoke protective measures against default-
ing debtors in a manner disruptive of existing credit markets.

To equate tax liens with these consensual liens also misper-
ceives the principal congressional concerns underlying the 
respective statutes. The overriding purpose of the tax lien

33 United States v. Security Trust & Sav. Bank, 340 U. S., at 51.
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statute obviously is to ensure prompt revenue collection. The 
same cannot be said of the SBA and FHA lending programs.34 
They are a form of social welfare legislation, primarily designed 
to assist farmers and businesses that cannot obtain funds from 
private lenders on reasonable terms.35 We believe that had 
Congress intended the private commercial sector, rather than 
taxpayers in general, to bear the risks of default entailed by 
these public welfare programs, it would have established a 
priority scheme displacing state law. Far from doing so, both 
Congress and the agencies have expressly recognized the pri-
ority of certain private liens over the agencies’ security inter-
ests,36 thereby indicating that the extraordinary safeguards 
applied in the tax lien area are unnecessary to maintain the 
lending programs.

The Government’s ability to safeguard its interests in 
commercial dealings further reveals that the rules developed 
in the tax lien area are unnecessary here, and that state 
priority rules would not conflict with federal lending objec- 

34 Congress did not delineate specific priority rules in either the tax lien 
statute prior to 1966, the insolvency statute, or the statutes authorizing 
these lending programs. See nn. 6 and 8, supra. Accordingly, the Govern-
ment urges that we establish identical priority rules for all three situations. 
This argument overlooks the evident distinction between lending programs 
for needy farmers and businesses and statutes created to guarantee 
receipt of debts due the United States. We, of course, express no 
view on the proper priority rules to govern federal consensual liens in the 
context of statutes other than those at issue here.

35 See nn. 3 and 11, supra; 15 U. S. C. §631 (1976 ed. and Supp. Ill) 
(declaration of policy); 7 U. S. C. § 1921 (congressional findings); 43 Fed. 
Reg. 55883 (1978) (to be codified in 7 CFR § 1941.2); S. Rep. No. 566, 
87th Cong., 1st Sess., 1, 64 (1961); Hearings on H. R. 4384 before the 
House Committee on Agriculture, 78th Cong., 2d Sess., 43-45 (1944).

36 A 1958 amendment to the Small Business Act subordinates SBA hens 
to state and local property tax liens when the tax liens would be superior 
to nonfederal security interests under state law. 72 Stat. 396, 15 U. S. C. 
§ 646. The FHA has established by regulation that purchase-money 
security interests take priority over previously arising FHA liens. 7 CFR 
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fives.37 The United States is an involuntary creditor of 
delinquent taxpayers, unable to control the factors that make 
tax collection likely. In contrast, when the United States acts 
as a lender or guarantor, it does so voluntarily, with detailed 
knowledge of the borrower’s financial status. The agencies 
evaluate the risks associated with each loan, examine the 
interests of other creditors, choose the security believed neces-
sary to assure repayment, and set the terms of every agree-
ment.38 By carefully selecting loan recipients and tailoring 
each transaction with state law in mind, the agencies are fully 
capable of establishing terms that will secure repayment.39

§1921.106 (1978); see §1930.44. In appropriate circumstances, the 
FHA also subordinates its liens to interests that are junior under state law. 
7 U. S. C. § 1981(d) (1976 ed. and Supp. Ill); see, e. g., 7 CFR 
§ 1930.30 (1978).

37 We reject the Government’s suggestion that the choateness and first-in- 
time doctrines are needed to prevent States from “undercutting” the 
agencies’ liens by creating “arbitrary” rules. Brief for United States in 
No. 77-1359, pp. 24r-25. Adopting state law as an appropriate federal rule 
does not preclude federal courts from excepting local laws that prejudice 
federal interests. See, e. g., RFC v. Beaver County, 328 U. S., at 210; 
De Sylva v. Ballentine, 351 U. S., at 581; United States v. Little Lake 
Misere Land Co., 412 U. S., at 596. The issue here, however, involves 
commercial rules of general applicability, based on codes that are remark-
ably uniform throughout the Nation. See n. 28, supra.

38 See nn. 30, 31, supra.
39 The facts presented here demonstrate the ease with which the agencies 

could have protected themselves. O. K. Super Markets informed the SBA 
of Kimbell’s security interests in the inventory. Had the agency followed 
its guidelines and checked local records, it would have discovered the 1968 
security agreements Kimbell filed with its financing statements. See SBA 
Manual ||29 (a)(3), (4), (8), 31 (b)(6). Thus, the agency should have 
known that the agreements secured future advances. The SBA was also 
informed in the loan guarantee application that O. K. Super Markets 
intended to discharge the debts it owed Kimbell from the Republic loan 
proceeds. See App. in No. 77-1359, p. 72. Additionally, as a result of 
negotiations with O. K. Super Markets’ creditors, the SBA was aware that 
Kimbell would not guarantee any portion of the Republic loan because it 
wanted its account paid in full before advancing further credit. Id., at
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The Government nonetheless argues that its opportunity 
to evaluate the credit worthiness of loan applicants provides 
minimal safety. Because the SBA and FHA make loans only 
when private lenders will not, the United States believes that 
its security interests demand greater protection than ordinary 
commercial arrangements. We find this argument unconvinc-
ing. The lending agencies do not indiscriminately distribute 
public funds and hope that reimbursement will follow. SBA 
loans must be “of such sound value or so secured as reasonably 
to assure repayment.” 15 U. S. C. § 636 (a)(7); see 13 CFR 
§120.2 (c)(1) (1978). The FHA operates under a similar 
restriction. 7 CFR § 1833.35 (1978). Both agencies have 
promulgated exhaustive instructions to ensure that loan recip-
ients are financially reliable and to prevent improvident loans.40 
The Government therefore is in substantially the same posi-
tion as private lenders, and the special status it seeks is 
unnecessary to safeguard the public fisc. Moreover, Congress’ 
admonitions to extend loans judiciously supports the view 
that it did not intend to confer special privileges on agencies 
that enter the commercial field. Accordingly, we agree with 
the Court of Appeals in No. 77-1359 that “[a]s a quasi-
commercial lender, [the Government] does not require . . . 

62-63. In these circumstances, the SBA easily could have persuaded 
Kimbell either to subordinate its liens covering future advances or to 
terminate the 1968 security arrangements once the obligations were satisfied. 
This procedure, moreover, would have comported with agency practices. 
The SBA Manual allows employees to impose conditions on third parties 
when “advisable,” and to note such agreements on the appropriate forms. 
Id., T30 (e).

With respect to the FHA loan, the agency could have followed the 
practices of private lenders in protecting themselves from subsequent liens 
that take priority under state law. For example, the FHA might have 
secured its loan with property not subject to repairman’s liens or demanded 
more substantial collateral.

40 E. g., 13 CFR §120.2, as amended, 43 Fed. Reg. 3702 (1978); 13 
CFR §§ 122.2, 122.3 (1978); SBA Manual 5-7; nn. 30, 31, supra.
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the special priority which it compels as sovereign” in its tax-
collecting capacity. 557 F. 2d, at 500.

The Federal Tax Lien Act of 1966, 80 Stat. 1125, as 
amended, 26 U. S. C. § 6323, provides further evidence that 
treating the United States like any other lender would not 
undermine federal interests. These amendments modified the 
Federal Government’s preferred position under the choateness 
and first-in-time doctrines, and recognized the priority of 
many state claims over federal tax liens.41 In enacting this 
legislation, Congress sought to “improv [e] the status of pri-
vate secured creditors” and prevent impairment of commercial 
financing transactions by “modernizfing] . . . the relationship 
of Federal tax liens to the interests of other creditors.” S. 
Rep. No. 1708, 89th Cong., 2d Sess., 1-2 (1966); see also 
H. R. Rep. No. 1884, 89th Cong., 2d Sess., 35 (1966). This 
rationale has even greater force when the Government acts as 
a moneylender. We do not suggest that Congress’ actions in 
the tax lien area control our choice of law in the commercial 
lien context. But in fashioning federal principles to govern 
areas left open by Congress, our function is to effectuate con-
gressional policy. E. g., RFC v. Beaver County, 328 U. S. 
204, 209-210 (1946). To ignore Congress’ disapproval of 
unrestricted federal priority in an area as important to the 
Nation’s stability as taxation would be inconsistent with this 
function. Thus, without a showing that application of state 
laws would impair federal operations, we decline to extend to 
new contexts extraordinary safeguards largely rejected by 
Congress.

41 See nn. 6 and 8, supra. Of particular relevance here, the Act added 
mechanic’s liens to the list of private interests already protected against 
unrecorded tax liens. 26 U. S. C. § 6323 (a). Holders of consensual 
security interests also receive priority over unrecorded tax liens. Ibid. 
Moreover, the Act gives priority to many types of nonfederal liens even 
when the Government has filed notice of the tax lien. §6323 (b). In-
cluded in this group are repairman’s liens in personal property, § 6323 
(b)(5), see n. 14, supra, and in limited situations, hens securing future 
advances. § 6323 (c).
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c
In structuring financial transactions, businessmen depend 

on state commercial law to provide the stability essential for 
reliable evaluation of the risks involved. Cf. National Bank 
v. Whitney, 103 U. S. 99, 102 (1881). However, subjecting 
federal contractual liens to the doctrines developed in the 
tax lien area could undermine that stability. Creditors who 
justifiably rely on state law to obtain superior liens would 
have their expectations thwarted whenever a federal contract-
ual security interest suddenly appeared and took precedence.42

Because the ultimate consequences of altering settled com-
mercial practices are so difficult to foresee,43 we hesitate to 

42 The cases under consideration illustrate the substantial new risks that 
creditors would encounter. Neither the financing statement filed by 
Republic nor its security agreement mentioned the SBA. App. in No. 
77-1359, pp. 67-69. To give the federal lien priority in this situation 
would undercut the reliability of the notice filing system, which plays 
a crucial role in commercial dealings. Subsequent creditors such as 
Crittenden and prior creditors such as Kimbell would have no trustworthy 
means of discovering the undisclosed security interest. Even those cred-
itors aware of a federal agency’s lien would have to adjust their lending 
arrangements to protect against the stringent choateness requirements. In 
recognition of these burdens, commentators have criticized the doctrine for 
frustrating private creditors’ expectations as well as generating incon-
sistencies in application. See, e. g., 2 G. Gilmore, Security Interests in 
Personal Property 1052-1073 (1965); Plumb, Federal Liens and Priorities— 
Agenda for the Next Decade, 77 Yale L. J. 228 (1967); Kennedy, From 
Spokane County to Vermont: The Campaign of the Federal Government 
Against the Inchoate Lien, 50 Iowa L. Rev. 724 (1965); Kennedy, Relative 
Priority; Comment, The Relative Priority of Small Business Administra-
tion Liens: An Unreasonable Extension of Federal Preference?, 64 Mich. 
L. Rev. 1107 (1966).

Considerable uncertainty would also result from the approach used in 
the opinions below. Developing priority rules on a case-by-case basis, 
depending on the types of competing private liens involved, leaves creditors 
without the definite body of law they require in structuring sound business 
transactions.

43 For example, the decision below in No. 77-1359 noted that priority 
rules favoring the Government could inhibit private lenders’ extension of 
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create new uncertainties, in the absence of careful legislative 
deliberation. Of course, formulating special rules to govern 
the priority of the federal consensual liens in issue here would 
be justified if necessary to vindicate important national inter-
ests. But neither the Government nor the Court of Appeals 
advanced any concrete reasons for rejecting well-established 
commercial rules which have proven workable over time. 
Thus, the prudent course is to adopt the readymade body of 
state law as the federal rule of decision until Congress strikes 
a different accommodation.44

IV
Accordingly, we hold that, absent a congressional directive, 

the relative priority of private liens and consensual liens 
arising from these Government lending programs is to be de-
termined under nondiscriminatory state laws. In No. 77-1359, 
the Court of Appeals found that Texas law gave preference 
to Kimbell’s lien. We therefore affirm the judgment in 
that case. Although the issue was contested, the Court of 
Appeals in No. 77-1644 did not decide whether and to what 
extent Georgia treats repairman’s liens as superior to pre-
viously perfected consensual liens. Nor did the court assess 
the sufficiency of the FHA’s financing statement under 
Georgia law. Because “[t]he federal judges who deal regu-
larly with questions of state law in their respective districts 
and circuits are in a better position than we to determine how 
local courts would dispose of [such] issues,” Butner v. United 
States, ante, at 58 (footnote omitted), we vacate the judg-
ment in No. 77-1644 and remand for resolution of these 
issues.

So ordered.

credit to the very people for whom Congress created these programs. 557 
F. 2d, at 500. See MacLachlan, Improving the Law of Federal Liens and 
Priorities, 1 B. C. Ind. and Com. L. Rev. 73, 74-76 (1959).

44 See RFC v. Beaver County, 328 U. S., at 209-210; United States v. 
Brosnan, 363 U. S., at 242; United States v. Yazell, 382 U. S., at 352, and 
nn. 26-27; Wallis v. Pan American Petroleum Corp., 384 U. S., at 68.
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UNITED STATES v. CACERES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 76-1309. Argued January 8, 9, 1979—Decided April 2, 1979

Regulations in the Internal Revenue Service Manual prohibit “consensual 
electronic surveillance” between taxpayers and IRS agents unless certain 
specified prior authorization is obtained. With respect to the monitoring 
of face-to-face (nontelephone) conversations, the Director of the Internal 
Security Division or the Assistant Commissioner (Inspection) of the 
IRS may authorize the recording of such conversations in emergency 
situations, but if there is at least 48 hours in which to obtain approval, 
a signed request must also be submitted to the Attorney General or a 
designated Assistant Attorney General. In connection with the audit of 
the income tax returns of respondent and his wife, an IRS agent met 
with respondent on, among other dates, January 31 and February 6, 1975. 
Emergency approval for the use of electronic equipment at both meetings 
was obtained, pending a request to the Justice Department for authority 
to monitor conversations with respondent for a 30-day period, but such 
authority was never obtained for the January 31 and February 6 meetings. 
At these meetings, respondent, unaware of the surveillance, paid or offered 
money to the agent for a favorable resolution of the audit. The agent at 
both meetings wore a concealed radio transmitter which allowed other 
agents to monitor and record the conversations. Subsequently, respondent 
was prosecuted for bribing the IRS agent. At his trial he moved to sup-
press tape recordings of the conversations on the ground that the author-
izations required by the IRS regulations had not been secured. The Dis-
trict Court granted the motion, and the Court of Appeals affirmed. Both 
courts held that the meetings had not been monitored in accordance with 
the IRS regulations, concluding that neither meeting fell within the 
emergency provision of the regulations because the exigencies were the 
product of “government-created scheduling problems.” Held: The tape 
recordings, and the testimony of the agents who monitored the meetings 
in question, were not required to be excluded from evidence because of 
the conceded violation of the IRS regulations. Pp. 749-757.

(a) While a court has a duty to enforce an agency regulation when 
compliance with the regulation is mandated by the Constitution or 
federal law, here the agency was not required either by the Constitution, 
Lopez v. United States, 373 U. S. 427; United States v. White, 401 U. S.
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745, or by statute, Bridges v. Wixon, 326 U. S. 135, distinguished, to 
adopt any particular procedures or rules before engaging in consensual 
monitoring and recording. Pp. 749-751.

(b) None of respondent’s constitutional rights was violated either by 
the actual recording or by the agency’s violation of its own regulations. 
That respondent’s conversations were monitored without Justice Depart-
ment approval, whereas conversations of others similarly situated would, 
assuming the IRS generally follows its own regulations, be recorded only 
with such approval, does not amount to a denial of equal protection. 
Nor does the IRS officials’ construction of the situation as an emergency, 
even if erroneous, raise any constitutional questions. And this is not a 
case in which the Due Process Clause is implicated, since respondent 
cannot reasonably contend that he relied on the regulations or that their 
breach had any effect on his conduct. Finally, the Administrative 
Procedure Act provides no grounds for judicial enforcement of the 
violated regulations, since the remedy sought is not invalidation of the 
agency action but rather judicial enforcement of the regulations by 
means of the exclusionary rule. Pp. 751-755.

(c) This Court declines to adopt any rigid exclusionary rule, such as 
is urged by respondent, whereby all evidence obtained in violation of 
regulations concerning electronic eavesdropping would be excluded. Nor 
can this Court accept respondent’s further argument that even without 
a rigid rule of exclusion, his is a case in which evidence secured in 
violation of agency regulations should be excluded under a more limited, 
individualized approach, since, to the contrary, this case exemplifies those 
situations in which evidence would not be excluded under a case-by-case 
approach, it appearing that the agency action, though later found to 
violate the regulations, nonetheless reflected a reasonable, good-faith 
attempt to comply in a situation in which monitoring was appropriate 
and would have received Justice Department approval if the request had 
been received more promptly. Pp. 755-757.

545 F. 2d 1182, reversed.

Ste ve ns , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Ste war t , Whit e , Bla ck mu n , Powe l l , and Rehnquis t , JJ., joined. 
Mars hall , J., filed a dissenting opinion, in which Bre nnan , J., joined, 
post, p. 757.

Kenneth S. Geller argued the cause for the United States. 
With him on the briefs were Solicitor General McCree, Assist-
ant Attorney General Heymann, and Jerome M. Feit.
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James J. Brosnahan argued the cause for respondent. With 
him on the brief was H. Preston Moore, Jr.

Mr . Just ice  Stevens  delivered the opinion of the Court.
The question we granted certiorari to decide is whether 

evidence obtained in violation of Internal Revenue Service 
(IRS) regulations may be admitted at the criminal trial of a 
taxpayer accused of bribing an IRS agent. 436 U. S. 943 
(1978).

Unbeknown to respondent, three of his face-to-face con-
versations with IRS Agent Yee were monitored by means of a 
radio transmitter concealed on Yee’s person. Respondent 
moved to suppress tape recordings of the three conversations 
on the ground that the authorizations required by IRS regula-
tions had not been secured. The District Court granted the 
motion. The Court of Appeals for the Ninth Circuit reversed 
as to the third tape; it concluded that adequate authorization 
had been obtained.1 As to the first two tapes, however, the 
Court of Appeals agreed with the District Court both that the 
IRS regulations had not been followed and that exclusion of 
the recordings was therefore required. It is the latter conclu-
sion that is at issue here.

The Government argues that exclusion of probative evi-
dence in a criminal trial is an inappropriate sanction for 
violation of an executive department’s regulations. In this 
case, moreover, it argues that suppression is especially inap-
propriate because the violation of the regulation was neither 
deliberate nor prejudicial, and did not affect any constitu-

1545 F. 2d 1182 (1976). The District Court suppressed evidence relat-
ing to the third conversation as well on the ground that the approval of a 
Deputy Assistant Attorney General was not sufficient to comply with the 
regulations. The Court of Appeals disagreed, concluding that the Attorney 
General’s authority to approve such monitoring could be delegated not 
only to Assistant Attorneys General, as provided specifically in the regu-
lation, but also to their deputies. That conclusion is not at issue here.
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tional or statutory rights. We agree that suppression should 
not have been ordered in this case, and therefore reverse the 
judgment of the Court of Appeals.

I
Neither the Constitution nor any Act of Congress requires 

that official approval be secured before conversations are over-
heard or recorded by Government agents with the consent of 
one of the conversants.2 Such “consensual electronic sur-
veillance” between taxpayers and IRS agents is, however, 
prohibited by IRS regulations unless appropriate prior author-
ization is obtained.3

The IRS Manual sets forth in detail the procedures to be 
followed in obtaining such approvals.4 For all types of re-

2 See United States v. White, 401 U. S. 745, 752 (plurality opinion); 
Lopez v. United States, 373 U. S. 427; 18 U. S. C. §2511 (2)(c); infra, 
at 749-751.

3 The IRS regulations were drafted to conform to the requirements of 
the Attorney General’s October 16, 1972, Memorandum to the Heads of 
Executive Departments and Agencies. The memorandum mandates Jus-
tice Department approval for all consensual monitoring of nontelephone 
conversations by federal departments and agencies. The only exceptions 
are if less than 48 hours is available to secure approval or if exigent 
circumstances preclude requests for advance authorization from the Justice 
Department; in such cases, monitoring may be instituted under the 
authorization of the head of the department or agency, or other officials 
designated by him.

4 Paragraph 652.22 of the IRS Manual (in effect Sept. 1975) provides 
in pertinent part:

“(1) The monitoring of non-telephone conversations with the consent of 
one party requires the advance authorization of the Attorney General or 
any designated Assistant Attorney General. Requests for such authority 
may be signed by the Director, Internal Security Division, or, in his/her 
absence, the Acting Director. This authority cannot be redelegated. 
These same officials may authorize temporary emergency monitoring when 
exigent circumstances preclude requesting the authorization of the Attor-
ney General in advance. If the Director, Internal Security Division,
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quests the regulations require an explanation of the reasons 
for the proposal, the type of equipment to be used, the names 
of the persons involved, and the duration of the proposed 
monitoring.

Approval by as many as three different levels of authority 
may be required, depending on the kind of surveillance that is 
contemplated and the circumstances of the request. Tele-
phone conversations may be monitored with the approval of 
an Assistant Regional Inspector of the Internal Security 
Division. Such advance approval may be requested and given 
verbally, although the authorization must subsequently be

cannot be reached, the Assistant Commissioner (Inspection) may grant 
emergency approval. This authority cannot be redelegated.

“(2) Written approval of the Attorney General must be requested 48 
hours prior to the use of mechanical, electronic or other devices to over-
hear, transmit or record a non-telephone private conversation with the 
permission of one party to the conversation. . . . Any requests being 
telefaxed into the National Office should be submitted four days prior to 
the anticipated equipment use. . . .

“ (3) [A request] must be signed and submitted by the Regional Inspec-
tor or Chief, Investigations Branch, to the Director, Internal Security 
Division. Such requests will contain [reason for such proposed use; type 
of equipment to be used; names of persons involved; proposed location of 
equipment; duration of proposed use (limited to 30 days from proposed 
beginning date); and manner or method of installation] ....

“(6) When emergency situations occur, the Director or Acting Director, 
Internal Security Division, or the Assistant Commissioner (Inspection) 
will be contacted to grant emergency approval to monitor. This emer-
gency approval authority cannot be redelegated. . . . Emergency authori-
zation pursuant to this exception will not be given where the requesting 
official has in excess of 48 hours to obtain written advance approval from 
the Attorney General.

“(7) If, at the time the emergency approval request is submitted, it is 
desired that approval for use of electronic equipment be given for an 
extended period, this should be indicated on the [appropriate form]. The 
Director, in addition to reporting his authorization for emergency use to 
the Attorney General, will also request approval for the Use of Electronic 
Equipment for the duration of that period specified by the requestor.” 
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confirmed in writing. The monitoring of nontelephone con-
versations requires approval at the national as well as the 
regional level. In emergency situations, the Director, or 
Acting Director, Internal Security Division, or the Assistant 
Commissioner (Inspection) may authorize the recording. If 
there is at least 48 hours in which to obtain approval, a signed 
request must also be submitted to the Attorney General of the 
United States, or a designated Assistant Attorney General, by 
the Director or Acting Director of the Internal Security 
Division.

II
On March 14, 1974, Agent Yee met with respondent and his 

wife in connection with an audit of their 1971 income tax 
returns. After Mrs. Caceres left the meeting, respondent 
offered Yee a “personal settlement” of $500 in exchange for a 
favorable resolution of the audit. When he returned to the 
IRS office, Yee reported the offer to his superiors and prepared 
an affidavit describing it.5

The record reflects no further discussion of the offer until 
January 1975. It does indicate, however, that one tele-
phone conversation between Yee and respondent, on March 21, 
1974, was recorded with authorization,6 and that authority 
was also obtained to monitor face-to-face conversations with 
respondent from time to time during the period between 
March and September 1974.7 Yee continued to work on the

5 App. 20, 23-24, 46.
Id., at 25-27, 46.

7 Requests for authorization to use electronic equipment to monitor 
nontelephone conversations are made on a form (No. 5177) that requires 
disclosure of the dates of previous authorizations. The form dated Janu-
ary 31, 1975, App. 63, is termed an extension, and reports prior authoriza-
tions dated March 25, April 24, May 24, June 27, July 23, and August 29, 
1974. Under the regulations, a single authorization may cover a period of 
up to 30 days; the intervals between the dates of prior authorizations in 
this case are consistent with successive 30-day authorizations, although this 
has not been established by any evidence called to our attention.
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audit of respondent’s records throughout this period, but his 
meetings, until January 1975, were with Mrs. Caceres and 
the Cacereses’ accountant.8

On January 27, 1975, Yee had a meeting with respondent 
that was not recorded. According to Yee’s affidavit,® the 
meeting proceeded in two stages. First, he discussed his 
calculations with respondent, Mrs. Caceres, and their account-
ant. When respondent and his wife asked for an additional 
week to check their records, Yee told them it would be 
necessary to sign an extension because the statute of limita-
tions would otherwise expire soon. Respondent stated that 
he would have to consult his attorney before signing any 
extension, and would call Yee with his decision later that day.

Yee then left the office to return to his car. He was 
followed by respondent, who revived the subject of a “per-
sonal settlement.” This time, respondent indicated that he 
had $500 that he would give Yee immediately, with an addi-
tional $500 to be paid when the matter was finally settled. 
Yee refused the offer, but at respondent’s insistence, eventually 
stated that he might consider it.

In subsequent conversations initiated by Agent Yee, all of 
which were monitored,10 respondent indicated that he was not 
prepared for another meeting with Yee. Finally, in a conver-
sation on January 30 at 5:15 p. m., respondent agreed to a 
meeting the following day at 2 p. m. At 8:15 a. m. on the 

8 Yee had one follow-up conversation with respondent later in March, 
which was not monitored. From that point until January 1975, he had 
no further contact with respondent. App. to Pet. for Cert. 16a (opinion 
and order of the District Court); App. 21-22.

9 Id., at 65-67.
10 In the District Court, respondent moved to suppress evidence relating 

to these telephone conversations on the grounds that the monitoring had 
not been properly authorized. The District Court rejected that challenge, 
concluding that the applicable IRS regulations had been followed with 
respect to these conversations. App. to Pet. for Cert. 16a-17a. That 
ruling is not at issue here.
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31st, the Regional Inspector in San Francisco telephoned the 
Director of Internal Security in Washington and obtained 
emergency approval for the use of electronic equipment to 
monitor the meeting that afternoon. On the same day, a 
written request for authority to monitor face-to-face conver-
sations for a period of 30 days was initiated and, in due course, 
forwarded to Washington for submission to the Department 
of Justice.

At the meeting on the 31st, respondent gave Yee $500 and 
promised to give him an additional $500 when he received a 
notice from IRS showing his deficiency at an amount upon 
which he and Yee had agreed. As in all his future meetings 
with respondent, Yee wore a concealed radio transmitter which 
allowed other agents to monitor and record their conversation.

Yee next called respondent on February 5 and arranged a 
meeting for the next day to review the audit agreement. 
Because the Department of Justice had not yet acted on, or 
perhaps even received, the request for a 30-day authorization, 
the Regional Inspector again requested and obtained emer-
gency approval to monitor the meeting with respondent. At 
the February 6 meeting, respondent renewed his promise to 
pay an additional $500 in connection with the 1971 return, 
and also offered Yee another $2,000 for help in settling his 
1973 and 1974 returns.

On February 11, a Deputy Assistant Attorney General 
approved the request for authority to monitor Yee’s conver-
sations with respondent for 30 days. The approval was 
received in time to cover a meeting held that day at which 
Yee was paid the additional $500. Because the 30-day period 
did not commence until February 11, however, no approval 
from the Department of Justice was ever obtained for the 
earlier monitorings of January 31 and February 6.

The District Court and the Court of Appeals both held that 
the two earlier meetings had not been monitored in accordance 
with IRS regulations, since Justice Department approval had
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not been secured. The courts recognized that such approval 
is not required, by the terms of the regulations, in “emergency 
situations” when less than 48 hours is available to secure 
authorization. They recognized, too, that in each instance, 
less than 48 hours did exist between the time the IRS initiated 
its request for monitoring approval and the time of the 
scheduled meeting with Yee. But the courts concluded that 
neither meeting fell within the emergency provision of the 
regulations because the exigencies were the product of “gov-
ernment-created scheduling problems.” 11

The Government does not challenge that conclusion. We 
are therefore presented with the question whether the tape 
recordings, and the testimony of the agents who monitored 
the January 31 and February 6 conversations, should be 
excluded because of the violation of the IRS regulations.

Ill
A court’s duty to enforce an agency regulation is most 

evident when compliance with the regulation is mandated by 
the Constitution or federal law. In Bridges v. Wixon, 326 
U. S. 135, 152-153, for example, this Court held invalid a 
deportation ordered on the basis of statements which did not 
comply with the Immigration Service’s rules requiring signa-
tures and oaths, finding that the rules were designed “to 
afford [the alien] due process of law” by providing “safe-
guards against essentially unfair procedures.”12

In this case, however, unlike Bridges v. Wixon, the agency 
was not required by the Constitution or by statute to adopt 
any particular procedures or rules before engaging in con-

11545 F. 2d, at 1187. See also App. to Pet. for Cert. 20a (opinion of 
District Court) (“the only 'emergency’ was created wholly by the 
I. R. 8”).

12 See also United States ex rel. BUokumsky v. Tod, 263 U. S. 149, 155 
(Court assumed that “one under investigation with a view to deportation 
is legally entitled to insist upon the observance of rules promulgated by 
the Secretary pursuant to law”).
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sensual monitoring and recording. While Title III of the 
Omnibus Crime Control and Safe Streets Act of 1968, 18 
U. S. C. § 2510 et seq., regulates electronic surveillance con-
ducted without the consent of either party to a conversation, 
federal statutes impose no restrictions on recording a conver-
sation with the consent of one of the conversants.

Nor does the Constitution protect the privacy of individuals 
in respondent’s position. In Lopez v. United States, 373 U. S. 
427, 439, we held that the Fourth Amendment provided no 
protection to an individual against the recording of his state-
ments by the IRS agent to whom he was speaking. In doing 
so, we repudiated any suggestion that the defendant had a 
“constitutional right to rely on possible flaws in the agent’s 
memory, or to challenge the agent’s credibility without being 
beset by corroborating evidence that is not susceptible of 
impeachment,” concluding instead that “the risk that peti-
tioner took in offering a bribe to [the IRS agent] fairly in-
cluded the risk that the offer would be accurately reproduced 
in court, whether by faultless memory or mechanical record-
ing.” The same analysis was applied in United States v. 
White, 401 U. S. 745, to consensual monitoring and recording 
by means of a transmitter concealed on an informant’s person, 
even though the defendant did not know that he was speaking 
with a Government agent:

“Concededly a police agent who conceals his police 
connections may write down for official use his conversa-
tions with a defendant and testify concerning them, 
without a warrant authorizing his encounters with the 
defendant and without otherwise violating the latter’s 
Fourth Amendment rights. Hofla v. United States, 385 
U. S., at 300-303. For constitutional purposes, no differ-
ent result is required if the agent instead of immediately 
reporting and transcribing his conversations with defend-
ant, either (1) simultaneously records them with elec-
tronic equipment which he is carrying on his person,
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Lopez v. United States, supra; (2) or carries radio equip-
ment which simultaneously transmits the conversations 
either to recording equipment located elsewhere or to 
other agents monitoring the transmitting frequency. On 
Lee n . United States, [343 U. S. 747]. If the conduct and 
revelations of an agent operating without electronic 
equipment do not invade the defendant’s constitutionally 
justifiable expectations of privacy, neither does a simul-
taneous recording of the same conversations made by the 
agent or by others from transmissions received from the 
agent to whom the defendant is talking and whose trust-
worthiness the defendant necessarily risks.” United 
States v. White, supra, at 751 (opinion of White , J.).13

Our decisions in Lopez and White demonstrate that the IRS 
was not required by the Constitution to adopt these regula-
tions.14 It is equally clear that the violations of agency regu-

13 Mr . Just ice  Whit e  further stated:
“Nor should we be too ready to erect constitutional barriers to relevant 

and probative evidence which is also accurate and reliable. An electronic 
recording will many times produce a more reliable rendition of what a 
defendant has said than will the unaided memory of a police agent. It 
may also be that with the recording in existence it is less likely that the 
informant will change his mind, less chance that threat or injury will 
suppress unfavorable evidence and less chance that cross-examination will 
confound the testimony. Considerations like these obviously do not favor 
the defendant, but we are not prepared to hold that a defendant who has 
no constitutional right to exclude the informer’s unaided testimony never-
theless has a Fourth Amendment privilege against a more accurate version 
of the events in question.” 401 U. S., at 753.

14 It does not necessarily follow, however, as a matter of either logic 
or law, that the agency had no duty to obey them. “Where the rights of 
individuals are affected, it is incumbent upon agencies to follow their own 
procedures. This is so even where the internal procedures are possibly 
more rigorous than otherwise would be required.” Morton v. Ruiz, 415 
U. S. 199, 235. See, e. g., United States ex rel. Accardi v. Shaughnessy, 
347 U. S. 260 (holding habeas corpus relief proper where Government regu-
lations “with the force and effect of law” governing the procedure to be 
followed in processing and passing upon an alien’s application for suspen-
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lations disclosed by this record do not raise any constitutional 
questions.

It is true, of course, that respondent’s conversations were 
monitored without the approval of the Department of Justice, 
whereas the conversations of others in a similar position 
would, assuming the IRS generally follows its regulations, be 
recorded only with Justice Department approval. But this 
difference does not even arguably amount to a denial of equal 
protection. No claim is, or reasonably could be, made that if 
the IRS had more promptly addressed this request to the 
Department of Justice, it would have been denied. As a 
result, any inconsistency of which respondent might complain 
is purely one of form, with no discernible effect in this case 
on the action taken by the agency and its treatment of 
respondent.

Moreover, the failure to secure Justice Department authori-
zation, while conceded here to be a violation of the IRS 
regulations, was attributable to the fact that the IRS officials 
responsible for administration of the relevant regulations, both 
in San Francisco and Washington, construed the situation as 
an emergency within the meaning of those regulations. Their 
construction of their own regulations, even if erroneous, was 
not obviously so. That kind of error by an executive agency 
in interpreting its own regulations surely does not raise any 
constitutional questions.

Nor is this a case in which the Due Process Clause is impli-
cated because an individual has reasonably relied on agency

sion of deportation were not followed); Service n . Duties, 354 U. S. 363 
(invalidating Secretary of State’s dismissal of an employee where regulations 
requiring approval of the Deputy Undersecretary arid consultation of full 
record were not satisfied); Vitarelli n . Seaton, 359 U. S. 535 (invalidating 
dismissal of Interior Department employee where regulations governing 
hearing procedures for national security dismissals were not followed). 
See also Yellin v. United States, 374 U. S. 109 (reversing contempt con-
viction where congressional committee had not complied with its rules 
requiring it to consider a witness’ request to be heard in executive session).
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regulations promulgated for his guidance or benefit and has 
suffered substantially because of their violation by the agency.15 
Respondent cannot reasonably contend that he relied on 
the regulation, or that its breach had any effect on his con-
duct. He did not know that his conversations with Yee were 
being recorded without proper authority. He was, of course, 
prejudiced in the sense that he would be better off if all 
monitoring had been postponed until after the Deputy Assist-
ant Attorney General’s approval was obtained on February 11, 
1975, but precisely the same prejudice would have ensued if 
the approval had been issued more promptly. For the record 
makes it perfectly clear that a delay in processing the request, 
rather than any doubt about its propriety or sufficiency, was 
the sole reason why advance authorization was not obtained 
before February 11.

Finally, the Administrative Procedure Act16 provides no 
grounds for judicial enforcement of the regulation violated in 
this case. The APA authorizes judicial review and invalida-
tion of agency action that is arbitrary, capricious, an abuse 
of discretion, or not in accordance with law, as well as action 

15 In Raley v. Ohio, 360 U. S. 423, 437-438, we held that due process 
precluded the conviction of individuals for refusing to answer questions 
asked by a state investigating commission which itself had erroneously 
provided assurances, express or implied, that the defendants had a privi-
lege under state law to refuse to answer. And in Cox v. Louisiana, 379 
U. S. 559, the Court held that an individual could not be punished for 
demonstrating “near” a courthouse where the highest police officials of the 
city had advised the demonstrators that they could meet where they did 
without violating the statutory proscription against demonstrations “near” 
the courthouse. Cf. Arizona Grocery Co. n . Atchison, T. & S. F. R. Co., 
284 U. S. 370 (holding invalid Interstate Commerce Commission’s retro-
active application of new rate); Columbia Broadcasting System, Inc. v. 
United States, 316 U. S. 407, 422 (agency regulations on which individuals 
are “entitled to rely” bind agency and are therefore ripe for judicial 
review). The underlying rationale of the foregoing cases is plainly inap-
plicable here.

16 The Act was originally passed in 1946, 60 Stat. 237, and is codified at 
5 U. S. C. § 551 et seq. and § 701 et seq.
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taken “without observance of procedure required by law.” 17 
Agency violations of their own regulations, whether or not 
also in violation of the Constitution, may well be inconsistent 
with the standards of agency action which the APA directs the 
courts to enforce.18 Indeed, some of our most important 
decisions holding agencies bound by their regulations have 
been in cases originally brought under the APA.19

But this is not an APA case, and the remedy sought is not 
invalidation of the agency action. Rather, we are dealing 
with a criminal prosecution in which respondent seeks judicial 
enforcement of the agency regulations by means of the exclu-
sionary rule. That rule has primarily rested on the judgment 
that the importance of deterring police conduct that may 
invade the constitutional rights of individuals throughout the 
community outweighs the importance of securing the convic-
tion of the specific defendant on trial.29 In view of our

17 5 U. S. C. § 706.
18 Cf. Board of Curators, Univ, of Mo. v. Horowitz, 435 U. S. 78, 92 

n. 8; Vitarelli v. Seaton, supra, at 547 (Frankfurter, J., concurring in part 
and dissenting in part) (“This judicially evolved rule of administrative 
law is now firmly established and, if I may add, rightly so. He that takes 
the procedural sword shall perish with that sword”).

Even as a matter of administrative law, however, it seems clear that 
agencies are not required, at the risk of invalidation of their action, to 
follow all of their rules, even those properly classified as “internal.” In 
American Farm Lines v. Black Ball Freight Service, 397 U. S. 532, 538, for 
example, ICC rules requiring certain information to be included in appli-
cations had not been followed. This Court rejected the argument that 
the agency action was therefore invalid, concluding that the Commission 
was “entitled to a measure of discretion in administering its own pro-
cedural rules in such a manner as it deems necessary to resolve quickly 
and correctly urgent transportation problems.”

19 See App. in Service v. Dulles, 0. T. 1956, No. 407, p. 40; App. in 
Vitarelli v. Seaton, 0. T. 1958, No. 101, p. 7. The complaints in both of 
these cases invoked 5 U. S. C. § 1009 (1964 ed.), the then-applicable APA 
judicial-review provision.

20 See Linkletter y. Walker, 381 U. S. 618, 633, 636-637; Mapp n . Ohio, 
367 U. S. 643, 656; Elkins v. United States, 364 U. S. 206, 217.
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conclusion that none of respondent’s constitutional rights has 
been violated here, either by the actual recording or by the 
agency violation of its own regulations, our precedents enforc-
ing the exclusionary rule to deter constitutional violations 
provide no support for the rule’s application in this case.21

IV
Respondent argues that the regulations concerning elec-

tronic eavesdropping, even though not required by the Consti-
tution or by statute, are of such importance in safeguarding 
the privacy of the citizenry that a rigid exclusionary rule 
should be applied to all evidence obtained in violation of any 
of their provisions. We do not doubt the importance of these 
rules. Nevertheless, without pausing to evaluate the Govern-
ment’s challenge to our power to do so,22 we decline to adopt 
any rigid rule requiring federal courts to exclude any evidence 
obtained as a result of a violation of these rules.

Regulations governing the conduct of criminal investiga-
tions are generally considered desirable, and may well provide 
more valuable protection to the public at large than the deter-
rence flowing from the occasional exclusion of items of evidence 
in criminal trials.23 Although we do not suggest that a sup-
pression order in this case would cause the IRS to abandon 
or modify its electronic surveillance regulations, we cannot 
ignore the possibility that a rigid application of an exclusion-
ary rule to every regulatory violation could have a serious 

21 Since no statute was violated by the recording of respondent’s conver-
sations, this Court’s decision in Miller v. United States, 357 U. S. 301, is 
likewise inapplicable.

22 The Government argues that Fed. Rule Evid. 402 and 18 U. S. C. 
§ 3501 prohibited the Court of Appeals from exercising whatever super-
visory power it might otherwise have to suppress evidence of respondent’s 
statements to Yee. Brief for United States 42.

23 See Amsterdam, Perspectives on the Fourth Amendment, 58 Minn. L. 
Rev. 349, 416-428 (1974); McGowan, Rule-Making and the Police, 70 
Mich. L. Rev. 659 (1972).
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deterrent impact on the formulation of additional standards 
to govern prosecutorial and police procedures.24 Here, the 
Executive itself has provided for internal sanctions in cases of 
knowing violations of the electronic-surveillance regulations.25 
To go beyond that, and require exclusion in every case, would 
take away from the Executive Department the primary re-
sponsibility for fashioning the appropriate remedy for the 
violation of its regulations. But since the content, and indeed 
the existence, of the regulations would remain within the 
Executive’s sole authority, the result might well be fewer and 
less protective regulations. In the long run, it is far better 
to have rules like those contained in the IRS Manual, and to 
tolerate occasional erroneous administration of the kind dis-
played by this record, than either to have no rules except 
those mandated by statute, or to have them framed in a mere 
precatory form.

Nor can we accept respondent’s further argument that even 
without a rigid rule of exclusion, his is a case in which 
evidence secured in violation of the agency regulation should 
be excluded on the basis of a more limited, individualized 
approach. Quite the contrary, this case exemplifies those 
situations in which evidence would not be excluded if a case- 
by-case approach were applied. The two conversations at 
issue here were recorded with the approval of the IRS officials 
in San Francisco and Washington. In an emergency situa-

24 See F. Cooper, Administrative Agencies and the Courts 289-290 
(1951) (“[T]oo rigid an application of the doctrine prohibiting disregard of 
procedural rules would encourage the tendency of some agencies to proceed 
almost without rules. The doctrine should not be pressed so far as to 
induce agencies to adopt the protective device of promulgating procedural 
rules so vague in nature as to make it impossible to show a violation of 
the rules”).

25 See IRS Manual T 652.1 (3) (in effect Sept. 1975) (“Any employee 
who knowingly violates or in any way knowingly countenances violation of 
this policy will be subject to disciplinary action and may be removed from 
the Service”).
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tion, which the agents thought was present, this approval 
would have been sufficient. The agency action, while later 
found to be in violation of the regulations, nonetheless re-
flected a reasonable, good-faith attempt to comply in a situa-
tion in which no one questions that monitoring was appro-
priate and would have certainly received Justice Department 
authorization, had the request been received more promptly. 
In these circumstances, there is simply no reason why a court 
should exercise whatever discretion it may have to exclude 
evidence obtained in violation of the regulations.

The judgment of the Court of Appeals is
Reversed.

Mr . Justice  Marsh all , with whom Mr . Justi ce  Brennan  
joins, dissenting.

The Court today holds that evidence obtained in patent 
violation of agency procedures is admissible in a criminal 
prosecution. In so ruling, the majority determines both that 
the Internal Revenue Service’s failure to comply with its own 
mandatory regulations implicates no due process interest, and 
that the exclusionary rule is an inappropriate sanction for 
such noncompliance. Because I can subscribe to neither 
proposition, and because the Court’s decision must inevitably 
erode respect for law among those charged with its adminis-
tration, I respectfully dissent.

I
In a long line of cases beginning with Bridges v. Wixon, 

326 U. S. 135, 152-153 (1945), this Court has held that “one 
under investigation... is legally entitled to insist upon the ob-
servance of rules” promulgated by an executive or legislative 
body for his protection. See United States n . Nixon, 418 U. S. 
683, 695-696 (1974); Morton v. Ruiz, 415 U. S. 199, 235 
(1974); Yellin v. United States, 374 U. S. 109 (1963); 
Vitarelli v. Seaton, 359 U. S. 535 (1959); Service v. Dulles, 
354 U. S. 363 (1957); United States ex rel. Accardi v. 
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Shaughnessy, 347 U. S. 260 (1954). Underlying these deci-
sions is a judgment, central to our concept of due process, that 
government officials no less than private citizens are bound by 
rules of law.1 Where individual interests are implicated, the 
Due Process Clause requires that an executive agency adhere 
to the standards by which it professes its action to be judged. 
See Vitarelli v. Seaton, supra, at 547 (Frankfurter, J., concur-
ring in part and dissenting in part).

Despite these well-established precedents and the IRS’s 
conceded failure to abide by mandatory investigative regula-
tions, the Court finds no due process violation on the facts of 
this case. In reaching its conclusion, the majority relies on 
the absence of constitutional or statutory underpinnings for

1 Although not always expressly predicated on the Due Process Clause, 
these decisions are explicable in no other terms. The complaints in only 
two of the cases, Vitarelli v. Seaton, 359 U. S. 535 (1959), and Service v. 
Dulles, 354 U. S. 363 (1957), invoked the Administrative Procedure Act, 
see ante, at 754 n. 19. In neither of these cases was the Act even men-
tioned in the Court’s opinions. Rather, Vitarelli followed Service, see 359 
U. S., at 539-540, which in turn had relied on United States ex rel. Accardi 
v. Shaughnessy, 347 U. S. 260 (1954). See 354 U. S., at 373, 386-387. 
Both Accardi and its predecessor, Bridges n . Wixon, 326 U. S. 135 (1945), 
were habeas corpus cases. And Yellin v. United States, 374 U. S. 109 
(1963), which involved criminal contempt sanctions, followed Accardi. 
Thus, it is clear that this line of precedent cannot be dismissed as federal 
administrative law. Cf. Board of Curators, Univ, of Mo. n . Horowitz, 435 
U. S. 78, 92 n. 8 (1978) (dictum). To the contrary, these decisions have 
been uniformly, and I believe properly, interpreted as resting on due proc-
ess foundations. See United States n . Sourapas, 515 F. 2d 295, 298 (CA9 
1975); Konn v. Laird, 460 F. 2d 1318 (CA7 1972); Antonuk n . United 
States, 445 F. 2d 592, 595 (CA6 1971); Hollingsworth n . Balcom, 441 F. 
2d 419, 421 (CA6 1971); United States v. Leahey, 434 F. 2d 7, 9 (CAI 
1970); United States v. Lloyd, 431 F. 2d 160, 171 (CA9 1970); Govern-
ment of Canal Zone v. Brooks, 427 F. 2d 346, 347 (CA5 1970); United 
States v. Heffner, 420 F. 2d 809, 811-812 (CA4 1969); cf. Schatten v. 
United States, 419 F. 2d 187, 191 (CA6 1969). See generally Berger, 
Do Regulations Really Bind Regulators, 62 Nw. U. L. Rev. 137 (1967).
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the regulations and on respondent’s inability to establish 
prejudice from their circumvention. This approach draws 
support neither from our prior holdings nor from the princi-
ples on which the Due Process Clause is founded.

This Court has consistently demanded governmental com-
pliance with regulations designed to safeguard individual 
interests even when the rules were not mandated by the 
Constitution or federal statute. In United States ex rel. 
Accardi v. Shaughnessy, supra, the Court granted a writ of 
habeas corpus where the Attorney General had disregarded 
applicable procedures for the Board of Immigration Appeals’ 
suspension of deportation orders. Although the Attorney 
General had final power to deport the petitioner and had no 
statutory or constitutional obligation to provide for inter-
mediate action by the Board, this Court held that while sus-
pension procedures were in effect, “the Attorney General 
denies himself the right to sidestep the Board or dictate its 
decision.” 347 U. S., at 267. On similar reasoning, the 
Court in Service v. Dulles vacated a Foreign Service officer’s 
national security discharge. While acknowledging that the 
Secretary of State was not obligated to adopt “rigorous sub-
stantive and procedural safeguards,” the Court nonetheless 
held that “having done so he could not, so long as the Regula-
tions remained unchanged, proceed without regard to them.” 
354 U. S., at 388. Similarly, in Vitarelli v. Seaton we 
demanded adherence to Department of the Interior employee-
discharge procedures that were “generous beyond the require-
ments that bind [the] agency.” 359 U. S., at 547 (Frank-
furter, J., concurring in part and dissenting in part). And 
most recently, in Morton v. Ruiz, we declined to permit the 
Bureau of Indian Affairs to depart from internal rules for 
establishing assistance-eligibility requirements although the 
procedures were “more rigorous than otherwise would be 
required.” 415 U. S., at 235. See also United States v. 
Nixon, supra; Yellin v. United States, supra; Bridges n .
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Wixon, 326 U. S. 135 (1945).2 Thus, where internal regu-
lations do not merely facilitate internal agency housekeeping, 
cf. American Farm Lines v. Black Ball Freight Service, 397 
U. S. 532, 538 (1970),3 but rather afford significant procedural 
protections, we have insisted on compliance.

That the IRS regulations at issue here extend such protec-
tions is beyond dispute. As this Court recognized in Berger n . 
New York, 388 U. S. 41, 63 (1967), “[f]ew threats to liberty 
exist which are greater than that posed by the use of eaves-
dropping devices.” An agency’s self-imposed constraints on 
the use of these devices, no less than limitations mandated by 
statute or by the Fourth Amendment, operate to preserve a 
“measure of privacy and a sense of personal security” for 
individuals potentially subject to surveillance. See United 
States v. White, 401 U. S. 745, 790 (1971) (Harlan, J., 
dissenting).

Moreover, the history of the IRS authorization require-
ments clearly establishes that they were intended to protect 
privacy interests. The regulations were an outgrowth of 
investigations in 1965 and 1966 by a Subcommittee of the 
Senate Judiciary Committee concerning surveillance tech-
niques of federal agencies. Testimony at Subcommittee 
hearings revealed that IRS agents had made extensive unau-
thorized use of a wide variety of eavesdropping techniques.

2 At issue in Bridges were regulations requiring that witness statements 
be made under oath and signed in order to be admissible in deportation 
hearings. As the Court correctly points out, ante, at 749, those rules were 
designed as “safeguards against essentially unfair procedures.” 326 U. 8., 
at 153. However, there is no basis in precedent or in the language of 
Bridges itself for the majority’s further intimation that the Due Process 
Clause “mandated” such protective regulations. Ante, at 749.

3 American Farm Lines v. Black Ball Freight Service involved rules 
promulgated to assist an agency in compiling information for internal de-
cisionmaking. As the American Farm Court noted in distinguishing 
Vitarelli v. Seaton, supra, these rules were not “intended primarily to 
confer important procedural benefits upon individuals in the face of other-
wise unfettered discretion . . . .” 397 U. S., at 538-539.
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Hearings on S. Res. 39 before the Subcommittee on Adminis-
trative Practice and Procedure of the Senate Committee on 
the Judiciary, 89th Cong., 1st and 2d Sess., 1206-1208, 1762- 
1763, 1774-1777, 1828-1830, 1923-1935, 1999-2003 (1965- 
1966) (hereinafter S. Res. 39 Hearings).4 Among the agency 
practices that the Subcommittee found offensive was the 
monitoring of certain conversations between taxpayers and 
IRS agents wired for sound. See, e. g., id., at 2017, 2078. 
Of more general concern was the agency’s total failure to 
detect or disapprove violations of its own internal rules. 
Evidence before the Subcommittee indicated that supervisory 
personnel had condoned the use of illegal wiretaps, see id., 
1517, 1546-1548, while upper level officials had remained 
ignorant of widespread departures from prescribed policies. 
See id., 1118, 1124-1128, 2005.

In response to that congressional investigation, the IRS 
convened a special Board of Inquiry to review agency sur-
veillance practices and to recommend new procedures. Both 
the scope of the new regulations and the IRS Commissioner’s 
representations to the Senate Subcommittee demonstrate that 
the agency was concerned not only with preventing “viola-
tion [s] of a person’s constitutional or statutory rights,” but 
also with “carefully control [ling]” certain investigatory tech-
niques which, “although legal, nevertheless tend to be offensive 
to the public conscience.” Id., at 1122 (testimony of Com-
missioner Cohen). The Commissioner further assured the 
Subcommittee that detailed regulations adopted by the agency 
in 1967 would guarantee such control. Id., at 1122-1126; 
CCH [1967] Stand. Fed. Tax Rep. H6711, p. 71,756. Those 
regulations, recodified without substantial modification, are 

4 As summarized by Senator Morse: “The record reveals that illegal 
wiretapping by the Internal Revenue Service is not an occasional action of 
an overzealous agent, but is the logical and reasonable consequence of a 
well-defined program . . . .” Hearings on S. Res. 928 before the Subcom-
mittee on Administrative Practice and Procedure of the Senate Committee 
on the Judiciary, 90th Cong., 1st Sess., 29 (1967).
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the basis of the instant proceedings. Compare Internal Reve-
nue Service Manual fl 652.22 (Sept. 1975) with Internal Reve-
nue Service Manual Supplement, Wiretapping and Electronic 
Eavesdropping, No. 93G-70 (July 10, 1967).

Against this historical backdrop, it is inarguable that these 
IRS regulations affect substantial individual interests. Indeed 
the Court does not suggest otherwise. Rather, it places weight 
on respondent’s failure to establish prejudice from agency 
illegality. Because Caceres cannot demonstrate that he “rea-
sonably relied” on the regulations, ante, at 752, or that the 
failure to obtain proper authorization had any “discernible 
effect” on the IRS’s decision to monitor his conversations with 
Agent Yee, ibid., the Court concludes that the agency’s 
action implicates no due process interest. Such an approach 
is fundamentally misconceived. By assessing respondent’s 
claim in terms of prejudice, the Court disregards not only its 
prior holdings, but also the principles of governmental regu-
larity on which they rest.

To make subjective reliance controlling in due process 
analysis deflects inquiry from the relevant constitutional issue, 
the legitimacy of government conduct. If an individual is 
entitled only to the process that he subjectively believes is 
due, an agency could disregard its investigative rules with 
impunity provided it did so with consistency. For no person 
could “reasonably rely,” ibid., on rules that were generally 
ignored. And to the extent that the majority views reliance 
as critical in an investigative context, it effectively reduces 
mandatory regulations to hortatory policies. Presumably the 
only persons with occasion to discover breaches of investiga-
tive rules will be those facing criminal prosecution. Such 
individuals will rarely, if ever, be able to establish that they 
planned their conduct with internal agency regulations in 
view.5

5 Just as we do not expect defendants in Fourth Amendment cases to 
demonstrate that but for the warrant requirement they would have acted
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Moreover, the Court’s focus on subjective reliance is 
inconsistent with our prior decisions enforcing due process 
guarantees. In Bridges v. Wixon, 326 U. S. 135 (1945), we 
vacated a deportation order because the Immigration and 
Naturalization Service had failed to observe regulations re-
quiring that witness statements be made under oath, even 
though the petitioner’s statements were not involved and he 
had not invoked the regulations at his deportation hearing. 
So too, in Yellin v. United States, 374 U. S. 109 (1963), this 
Court overturned the defendant’s contempt conviction for 
refusal to testify before Congress where the House Committee 
on Un-American Activities had ignored rules requiring it to 
consider formally the injuries to a witness’ reputation that 
might attend public hearings. Yet as the dissent in Yellin 
pointed out, the defendant had predicated his refusal to 
testify on First Amendment grounds, not on the public nature 
of the proceedings, and had in “no way indicated that an 
executive session would have made any difference in his 
willingness to answer questions.” Id., at 141 (White , J., 
dissenting).

Nor has this Court required, as it does today, that pro-
cedural irregularity affect the outcome of the governmental 
action at issue. For example, there was no suggestion in 
Yellin that, had the Committee formally considered the 
injury to the defendant’s reputation, it would have convened 
an executive session. Indeed, the Committee Chairman had 
testified that this was precisely the kind of case where a public 
hearing was appropriate. Id., at 117-118, n. 6. Nonetheless, 
the Court, even as it expressed doubt that procedural com-

otherwise, we should not demand that those in respondent’s position 
establish that they predicated their action on the existence of internal 
regulations. In both contexts, the rationale for mandating government 
compliance with procedural safeguards is the same: to prevent law 
enforcement officials from exercising unchecked discretion where substan-
tial privacy interests are involved. And in neither case is a requirement 
of subjective reliance consistent with that objective.
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pliance would have made a difference, insisted that the defend-
ant was entitled to no less. Id., at 121.6

Similarly, the petitioner in Vitarelli v. Seaton, 359 U. S. 
535 (1959), was in no meaningful sense prejudiced by the 
Department of the Interior’s departure from regulations gov-
erning employee discharges for national security reasons. 
After the petitioner filed suit, he received a revised notice of 
dismissal which complied with all applicable regulations. 
Despite the petitioner’s inability to demonstrate that ad-
herence to agency regulations would have affected the decision 
to discharge him, this Court ordered reinstatement.

Implicit in these decisions,7 and in the Due Process Clause 
itself, is the premise that regulations bind with equal force 
whether or not they are outcome determinative. As its very 
terms make manifest, the Due Process Clause is first and 
foremost a guarantor of process. It embodies a commitment 
to procedural regularity independent of result. To focus on 
the conduct of individual defendants rather than on that of 
the government necessarily qualifies this commitment. If 
prejudice becomes critical in measuring due process obligations, 
individual officials may simply dispense with whatever pro-
cedures are unlikely to prove dispositive in a given case. 
Thus, the majority’s analysis invites the very kind of capri-
cious and unfettered decisionmaking that the Due Process 
Clause in general and these regulations in particular were 
designed to prevent.

6 The Yellin Court, 374 U. S., at 121, was equally dubious that agency 
adherence to its regulations would have affected the Attorney General’s 
ultimate decision to deport in United States ex rel. Accardi v. Shaughnessy, 
347 U. 8., at 267.

7 In part, these decisions also reflect a prudent reluctance to speculate 
how another branch of government would have acted under different 
circumstances. Because the Court has so little apparent difficulty in 
hypothesizing that compliance would not have mattered in this case, see 
ante, at 752-753, 757, it has adopted an approach that may well prove 
problematic in the next. Not all circumstances affecting agency decisions 
will so readily lend themselves to counterf actual analysis.
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Any fair application of our prior holdings mandates a differ-
ent result. When the Government engages to protect indi-
vidual interests, it may not constitutionally abrogate that 
commitment at its own convenience. I would hold the IRS to 
its surveillance-authorization procedures regardless of whether 
a litigant can establish prejudice from their circumvention.

II
Having found a due process violation, I would require that 

the fruits of that illegality be suppressed in respondent’s 
criminal prosecution. Mapp v. Ohio, 367 U. S. 643 (1961). 
Accordingly, under my analysis, it would be unnecessary to 
consider the scope of our supervisory powers, discussed in 
Part IV of the Court’s opinion. Because, however, the Court 
addresses that issue, I must register my profound disagreement 
with both its reasoning and ultimate conclusion.

In determining that the exclusionary rule is an unwar-
ranted sanction for the agency misconduct here, the Court 
attaches great significance to the agents’ ostensible “good 
faith” in construing their own regulations to permit “emer-
gency” surveillance of respondent in January and February 
1975. Ante, at 757, 756. The record does not admit of such a 
charitable characterization. IRS Agent Yee alleged that re-
spondent first attempted to bribe him in March 1974. The 
IRS recorded a conversation between Caceres and Yee that 
same month. No further contact with Caceres concerning the 
bribe occurred until January 1975, and no reasons have been 
offered for Agent Yee’s failure to initiate surveillance during 
that 10-month hiatus. Nor does the record reflect any justifi-
cation for the agency’s failure to obtain approval for monitor-
ing between the January 27 and January 31 meetings, to 
schedule meetings so as to permit timely authorization re-
quests, or to process the January 31 authorization request 
expeditiously. In positing that the agents had a colorable 
basis for believing that the January 31 and February 6 meetings 
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constituted “emergency situation [s],” see ante, at 756-757, the 
Court simply ignores the findings below that Agent Yee had 
absolute control over the scheduling of those conversations, 
and that any exigency was solely of the Government’s own 
making.8 This is plainly not an instance in which law enforce-
ment officers have failed to grasp the nuances of constitutional 
doctrine in an area where the Court itself is sharply divided. 
Cf. Bivens n . Six Unknown Fed. Narcotics Agents, 403 U. S. 
388, 417 (1971) (Burger , C. J., dissenting); Stone v. Powell, 
428 U. S. 465, 538-540 (1976) (White , J., dissenting). 
Rather, the record demonstrates a breach of unambiguous and 
unquestionably applicable procedures.

Moreover, even assuming the good faith which the agency 
has failed to demonstrate, that consideration should not figure 
in our present analysis. Restricting application of the exclu-
sionary rule to instances of bad faith would invite law 
enforcement officials to gamble that courts would grant abso-
lution for all but the most egregious conduct. Since judges 
do not lightly cast aspersions on the motives of government 
officials, the suppression doctrine would be relegated to those 
rare circumstances where a litigant can prove insolent or 
calculated indifference to agency regulations. As we have 
noted in the context of Fourth Amendment violations, “[i]f 
subjective good faith alone were the test, .. . the people would 
be ‘secure . . .’ only in the discretion of the police.” Beck n . 
Ohio, 379 U. S. 89, 97 (1964). Just as intent has not been 
determinative in Fourth Amendment cases, see, e. g., Mincey 
v. Arizona, 437 U. S. 385 (1978); United States v. Brignoni- 
Ponce, 422 U. S. 873 (1975); Almeida-Sanchez v. United 
States, 413 U. S. 266 (1973), it should not be material here.

The Court next suggests that suppression is unnecessary in 
this case because “the Executive itself has provided for

8 See 545 F. 2d 1182, 1187 (CA9 1976). For example, when Agent Yee 
proposed a meeting for the following day, Caceres responded: “I’ll arrange 
my schedule to your convenience.” App. 15.
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internal sanctions in cases of knowing violations of the elec-
tronic-surveillance regulations.” Ante, at 756 (footnote 
omitted). Significantly, however, the Court does not assert 
that the sanctions which exist in theory are effectively em-
ployed in practice. While “[s]elf-scrutiny is a lofty ideal,” 
Wolf v. Colorado, 338 U. S. 25, 42 (1949) (Murphy, J., dis-
senting), nothing in the record before us indicates why IRS 
disciplinary procedures should enjoy the Court’s special con-
fidence. Quite the contrary, the circumstances surrounding 
the conception and continued operation of IRS authoriza-
tion requirements illustrate a persistent indifference toward 
enforcement.9 And abdication by the courts is unlikely to 
increase the agency’s vigilance in disciplining or even discov-

9 With respect to IRS officials’ enthusiasm for self-discipline before and 
during the Senate investigation, Senator Long stated that “generally speak-
ing, they have found wrongdoing only when the subcommittee has pointed 
directly and explicitly to it.” S. Res. 39 Hearings 1118.

Since that investigation, the agency’s performance has remained less 
than exemplary. In 1974, an internal audit of electronic surveillance 
within the IRS Intelligence Division revealed that 18 agents had engaged 
in 35 to 40 “instances” of improper monitoring within the previous year, 
with an “instance” defined to include as many as 15 different phone calls. 
Oversight Hearings into the Operations of the IRS before a Subcommittee 
of the House Committee on Government Operations, 94th Cong., 1st 
Sess., 426-431, 450 (1975) (hereinafter Oversight Hearings). None of 
these employees were dismissed or demoted. In only one case did viola-
tions even actuate suspension. There, an employee who monitored his 
home telephone for “personal reasons completely unrelated to his official 
duties” was suspended for five days. Id., at 451; Reply Brief for United 
States 17, and n. 9. Four other employees received written reprimands. 
Eight received oral admonitions, three of which were confirmed in writing 
and none of which became part of the agents’ personnel folders. Over-
sight Hearings 451, 453. The Service took no action in five cases. Id., 
at 451.

Such nominal sanctions hardly justify the Court’s faith in agency self-
restraint, particularly given the Government’s failure to identify a single 
instance of internal disciplinary action by the IRS since 1974. See Reply 
Brief for United States 16-17.
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ering violations. To remove a defendant’s incentive for ex-
posing evasions or disingenuous constructions of applicable 
rules will inevitably diminish the agency’s interest in self-
monitoring.10

Finally, the Court declines to order suppression because “a 
rigid application of an exclusionary rule to every regulatory 
violation could have a serious deterrent impact on the formu-
lation of additional standards to govern prosecutorial and police 
procedures.” Ante, at 755-756. No support is offered for 
that speculation. In fact, all available evidence is to the 
contrary. Since 1967, the IRS has retained regulations re-
quiring agents to give Miranda warnings in noncustodial set-
tings despite Court of Appeals decisions suppressing statements 
taken in violation of those rules. United States v. Sourapas, 
515 F. 2d 295, 298 (CA9 1975); United States v. Leahey, 434 
F. 2d 7 (CAI 1970); United States v. Heffner, 420 F. 2d 809 
(CA4 1969). Significantly, the Court points to no instance in 
which an agency has withdrawn the procedural protections 
made meaningful by decisions such as Bridges v. Wixon, 326 
U. S. 135 (1945), United States ex rel. Accardi v. Shaughnessy, 
347 U. S. 260 (1954), Service n . Dulles, 354 U. S. 363 (1957), 
and Vitarelli v. Seaton, 359 U. S. 535 (1959).

Even if the majority’s concern about inhibiting agency 
self-regulation were more solidly grounded, it could not justify 
the result in this case. Under today’s decision, regulations

10 Professor Amsterdam, whom the majority cites for the proposition 
that regulations governing investigatory conduct “may well provide more 
valuable protection to the public at large than the deterrence flowing from 
the occasional exclusion of items of evidence,” ante, at 755, and n. 23, submits 
in the same article that federal review of compliance with such regulations 
through the exclusionary rule “remains essential.” Amsterdam, Perspec-
tives on the Fourth Amendment, 58 Minn. L. Rev. 349, 429 (1974). As 
he maintains, the suppression doctrine provides the “necessary occasions” 
for review of administrative problems and circumventions, and affords the 
“only available incentive” for law enforcement officials to make internal 
rules clear and incorporate them in personnel training. Ibid.
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largely unenforced by the IRS will be unenforceable by the 
courts.11 I cannot share the Court’s apparent conviction that 
much would be lost if the agency were to withdraw such rules 
in protest against judicial enforcement. Presumably Congress, 
which has been repeatedly dissuaded by the IRS from legis-
lating in the area,12 would then step into the breach. In the 
event of congressional action, this Court could not so cava-
lierly tolerate unauthorized electronic surveillance. See Miller 
v. United States, 357 U. S. 301 (1958).13 Particularly where, 
as here, agency regulations were designed to stand in the place 
of legislative action, we should not hesitate to give them 
similar force and effect.

In my judgment, the Court has utterly failed to demon-
strate why the exclusionary rule is inappropriate under the 
circumstances presented here. Equally disturbing is the 
majority’s refusal even to acknowledge countervailing con-
siderations. Quite apart from specific deterrence, there are 
significant values served by a rule that excludes evidence 
secured by lawless enforcement of the law. Denying an 
agency the fruits of noncompliance gives credibility to the due 

11 See n. 9, supra. Significantly, the Court does not suggest APA 
litigation as a plausible alternative means of enforcing investigative regula-
tions. Unless a criminal prosecution is initiated, an individual is unlikely 
to discover that he was subject to unauthorized surveillance. And it 
strains credulity to suppose that an individual under criminal indictment 
would assume the expense, not to mention the risks of antagonizing 
government officials, that would attend APA proceedings. Cf. Amsterdam, 
The Supreme Court and the Rights of Suspects in Criminal Cases, 45 
N. Y. U. L. Rev. 785, 787 (1970).

12 See S. Res. 39 Hearings 1122-1124, 1144 (testimony of Commissioner 
Cohen); Oversight Hearings 401 (testimony of Commissioner Alexander); 
id., at 448 (testimony of Assistant Commissioner for Compliance Wolfe).

13 In Miller, the Court suppressed evidence obtained after District of 
Columbia police forcibly entered an apartment without announcing their 
authority and purpose as required by a federal statute made applicable 
in the District by a ruling.
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process and privacy interests implicated by its conduct.14 
Also, and perhaps more significantly, exclusion reaffirms the 
Judiciary’s commitment to those values. Preservation of judi-
cial integrity demands that unlawful intrusions on privacy 
should “find no sanction in the judgments of the courts.” 
Weeks v. United States, 232 U. S. 383, 392 (1914). See Elkins 
v. United States, 364 U. S. 206, 222-223 (1960). Today’s 
holding necessarily confers upon the Judiciary a “taint of 
partnership in official lawlessness.” United States v. Calandra, 
414 U. S. 338, 357 (1974) (Brennan , J., dissenting). I 
decline to participate in that venture.

I would affirm the judgment of the court below.

14 See Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 
U. Chi. L. Rev. 665, 756 (1970) (by demonstrating that society attaches 
serious consequences to unlawful infringement of privacy interests, “the 
exclusionary rule invokes and magnifies the moral and educative force 
of the law. Over the long term this may integrate some fourth amend-
ment ideals into the value system or norms of behavior of law enforcement 
agencies”).
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No. 78-669. Ellsw orth  Freight  Lines , Inc ., et  al . v . 
Miss ouri  Highway  Recip rocity  Commis si on  et  al . Appeal 
from Sup. Ct. Mo. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 568 
S. W. 2d 521.

No. 78-809. Walton  v . Small  Busines s  Admin ist ratio n . 
Appeal from C. A. 2d Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
578 F. 2d 1372.

No. 78-1024. Strongin  v . Nyquis t , Commis si oner  of  
Educat ion  of  New  York , et  al . Appeal from Ct. App. N. Y. 
dismissed for want of jurisdiction. Treating the papers where-
on the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 44 N. Y. 2d 943, 380 N. E. 
2d 150.

No. 78-1048. Murph y  v . Pennsylvania  State  Board  of  
Bar  Exami ners  et  al . Appeal from Sup. Ct. Pa. dismissed 
for want of jurisdiction. Treating the papers whereon the ap-
peal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 482 Pa. 43, 393 A. 2d 369.

No. 78-883. Newman  Signs , Inc . v . Hjelle , State  High -
way  Commi ss ioner  of  North  Dakota , et  al . Appeal from 
Sup. Ct. N. D. dismissed for want of substantial federal ques-
tion. Reported below: 268 N. W. 2d 741.
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No. 78-955. Condos ta  v. Condosta . Appeal from Sup. 
Ct. Vt. dismissed for want of substantial federal question. 
Reported below: 136 Vt. 360, 395 A. 2d 345.

No. 78-1010. City  of  Mountai n  View , Georgia , et  al . 
v. Clayton  County , Georgi a , et  al . Appeal from Sup. Ct. 
Ga. dismissed for want of substantial federal question. Re-
ported below: 242 Ga. 163, 249 S. E. 2d 541.

No. 78-1077. Valle y  Internati onal  Propert ies , Inc . v . 
Los Campeones , Inc . Appeal from Ct. Civ. App. Tex., 13th 
Sup. Jud. Dist., dismissed for want of substantial federal ques-
tion. Reported below: 568 S. W. 2d 680.

No. 78-1056. Logan  et  al . v . Strickland , Revenue  Com -
miss ioner  of  Georgia , et  al . Appeal from Sup. Ct. Ga. dis-
missed as moot. Reported below: 242 Ga. 163, 249 S. E. 2d 
541.

Miscellaneous Orders
No. 81, Grig. Kentucky  v . India na  et  al . Motion for 

leave to file bill of complaint granted and defendants allowed 
60 days in which to answer.

No. A-631 (78-1086). Etchie so n  v . Texas . Ct. Crim. 
App. Tex. Application for stay, addressed to Mr . Justice  
Marsh all  and referred to the Court, denied.

No. A-643. Kline  et  al . v . Pyms  Suchman  Real  Estat e  
Co. et  al . Sup. Ct. Fla. Application for stay, addressed to 
Mr . Justice  Marshall  and referred to the Court, denied.

No. A-682 (78-1189). Fadden  v . Massachuse tts . Sup. 
Jud. Ct. Mass. Application for stay, presented to Mr . Jus -
tice  Brennan , and by him referred to the Court, denied.

No. A-710. Snyder  v . United  States . C. A. 6th Cir. 
Application for stay, addressed to Mr . Justi ce  Stewart  and 
referred to the Court, denied.
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No. D-138. In  re  Disbarm ent  of  Mueller . Disbarment 
entered. [For earlier order herein, see 439 U. S. 906.]

No. D-159. In  re  Disbarm ent  of  Ratcli ff . It is ordered 
that Elijah W. Ratcliff, of Livingston, Tex., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 77-983. Wash ingt on  et  al . v . Washingt on  State  
Comme rcial  Passe nger  Fis hing  Ves se l  Assn , et  al .; and 
Washington  et  al . v . Puget  Sound  Gillnet ters  Ass n , 
et  al . Sup. Ct. Wash.;

No. 78-119. Wash ingt on  et  al . v . United  States  et  al .; 
and

No. 78-139. Puget  Sound  Gillnet ters  Assn , et  al  v . 
United  State s Dis trict  Court  for  the  Weste rn  Dist rict  
of  Wash ingt on  (United  States  et  al ., Real  Parties  in  
Interest ). C. A. 9th Cir. [Certiorari granted, 439 U. S. 
909.] Motions of American Friends Service Committee et al., 
Nez Perce Tribe of Idaho, and American Civil Liberties Union 
et al. for leave to file briefs as amici curiae granted.

No. 77-6673. Brown  v . Texas . County Ct. at Law No. 2, 
El Paso County. [Probable jurisdiction noted, 439 U. S. 
909.] Motion of California for divided argument denied.

No. 78-91. Jones  et  al . v . Wolf  et  al . Sup. Ct. Ga. 
[Certiorari granted, 439 U. S. 891.] Motion of respondents 
for leave to file supplemental brief after argument granted.

No. 78-233. Pers onnel  Adminis trat or  of  Massachu -
se tts  et  al . v. Feeney . D. C. Mass. [Probable jurisdiction 
noted, 439 U. S. 891.] Motion of Office of Personnel Man-
agement et al. for leave to file a brief as amici curiae granted.

No. 78-275. Oscar  Mayer  & Co., et  al . v . Evans . C. A. 
8th Cir. [Certiorari granted, 439 U. S. 925.] Motion of the 
Solicitor General for divided argument granted.
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No. 78-329. Bellotti , Attorney  General  of  Massachu -
setts , et  al . v. Baird  et  al . ; and

No. 78-330. Hunerw adel  v . Baird  et  al . D. C. Mass. 
[Probable jurisdiction noted, 439 U. S. 925.] Motion of 
Planned Parenthood Federation of America, Inc., et al. for 
leave to file a brief as amici curiae granted. Petition for 
rehearing of order denying appointment of Alan Ernest as 
counsel or guardian ad litem for unborn children, 439 U. S. 
1065, denied.

No. 78-349. United  States  v . Hels tos ki ; and
No. 78-546. Helst osk i v . Meanor , U. S. Dis trict  Judge , 

et  al . C. A. 3d Cir. [Certiorari granted, 439 U. S. 1045.] 
Motion of Thomas P. O’Neill, Jr., et al. for leave to file a brief 
as amicus curiae granted.

No. 78-625. Andrus , Secre tary  of  the  Interior , et  al . 
v. Sierra  Club  et  al . C. A. D. C. Cir. [Certiorari granted, 
439 U. S. 1065.] Motion of respondents to dispense with 
printing appendix granted.

No. 78-808. Califan o , Secre tary  of  Healt h , Education , 
and  Welf are  v . Boles  et  al . D. C. W. D. Tex. [Probable 
jurisdiction noted, 439 U. S. 1126.] Motion to dispense with 
printing appendix granted.

No. 78-986. Arkansas  Louisi ana  Gas  Co . v . Hall  et  al . 
Ct. App. La., 2d Cir. The Solicitor General is invited to file 
a brief in this case expressing the views of the United States.

No. 78-6034. Szijart o  v . Californi a ; and
No. 78-6125. Gibson  et  al  v . Wainwri ght , Direct or , 

Depar tment  of  Offe nder  Rehabil itat ion  of  Florida . 
Motions for leave to file petitions for writs of habeas corpus 
denied.

No. 78-1105. Nass ar  & Co., Inc ., et  al . v. United  States  
Court  of  Appeal s for  the  Dis trict  of  Colum bia  Circuit  
et  al . Motion for leave to file petition for writ of mandamus 
and other relief denied.
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No. 78-1038. Kube rt  v . Suprem e Court  of  Pennsyl -
vania ;

No. 78-5858. Shaw  v . Fishe r , U. S. Distr ict  Judge , 
et  al .; and

No. 78-5938. Kiber t  v . United  Stat es  Court  of  Appe als  
for  the  Fourth  Circui t . Motions for leave to file petitions 
for writs of mandamus denied.

No. 78-5886. Abu -Bakr  v . Sprec her , U. S. Circui t  Judge , 
et  al . Motion for leave to file petition for writ of mandamus 
and/or prohibition denied.

No. 78-5864. Morrow  v . Kes sl er , Judge . Motion for 
leave to file petition for writ of prohibition denied.

Probable Jurisdiction Noted or Postponed
No. 78-740. Andrus , Secre tary  of  the  Interi or , et  al . 

v. Allard  et  al . Appeal from D. C. Colo. Probable juris-
diction noted.

No. 78-630. Washi ngton  et  al . v . Confe derat ed  Tribes  
of  the  Colville  Indian  Reservati on  et  al . ; and Washing -
ton  v. United  States  et  al . Appeals from D. C. E. D. Wash. 
Further consideration of question of jurisdiction postponed 
to hearing of case on the merits. Reported below: 446 F. 
Supp. 1339.

No. 78-952. Rush  et  al . v . Savchuk . Appeal from Sup. 
Ct. Minn. Probable jurisdiction noted and case set for oral 
argument with No. 78-1078, World-Wide Volkswagen Corp. 
v. Woodson [certiorari granted, infra, p. 907]. Reported be-
low: 272 N. W. 2d 888.

Certiorari Granted
No. 78-873. Board  of  Educati on  of  the  City  School  

Dis trict  of  the  City  of  New  York  et  al . v . Califano , Sec -
retary  of  Health , Education , and  Welf are , et  al . C. A. 
2d Cir. Certiorari granted. Reported below: 584 F. 2d 576.
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No. 78-1014. Unite d  States  v . Kubrick . C. A. 3d Cir. 
Certiorari granted. Reported below: 581 F. 2d 1092.

No. 77-1819. Vaughn  et  al . v . Vermil ion  Corp . Ct. 
App. La., 3d Cir. Certiorari granted and case set for oral 
argument with No. 78-738, Kaiser Aetna v. United States, 
immediately infra. Reported below: 356 So. 2d 551.

No. 78-738. Kais er  Aetna  et  al . v . Unite d State s . 
C. A. 9th Cir. Certiorari granted and case set for oral argu-
ment with No. 77-1819, Vaughn v. Vermilion Corp., imme-
diately supra. Reported below: 584 F. 2d 378.

No. 78-857. National  Labor  Relat ions  Board  v . Yeshi va  
Univers ity ; and

No. 78-997. Yeshi va  University  Facult y  Assn . v . Ye -
shiva  Unive rsit y . C. A. 2d Cir. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 582 F. 2d 686.

No. 78-911. Industri al  Union  Depart ment , AFL-CIO 
v. Ameri can  Petroleum  Insti tute  et  al . ; and

No. 78-1036. Marshall , Secre tary  of  Labor  v . Ameri -
can  Petroleum  Insti tute  et  al . C. A. 5th Cir. Certiorari 
granted, cases consolidated, and a total of one hour allotted for 
oral argument. Reported below: 581 F. 2d 493.

No. 78-253. Estes  et  al . v . Metropoli tan  Branches  of  
the  Dallas  NAACP et  al . ;

No. 78-282. Curry  et  al . v . Metropoli tan  Branche s  of  
the  Dalla s  NAACP et  al . ; and

No. 78-283. Brinega r  et  al . v . Metropoli tan  Branches  
of  the  Dalla s NAACP et  al . C. A. 5th Cir. Motion of 
respondents Tasby et al. for leave to proceed in forma pau-
peris in No. 78-253 granted. Certiorari granted, cases con-
solidated, and a total of one hour allotted for oral argument. 
Mr . Just ice  Marsh all  took no part in the consideration or 
decision of this motion and these petitions. Reported below: 
572 F. 2d 1010.
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No. 78-1078. World -Wide  Volks wag en  Corp , et  al . v . 
Woodson , Judge , et  al . Sup. Ct. Okla. Certiorari granted 
and case set for oral argument with No. 78-952, Rush v. 
Savchuk [probable jurisdiction noted, supra, p. 905]. Re-
ported below: 585 P. 2d 351.

No. 78-777. Unite d  State s v . Crew s . Ct. App. D. C. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 389 A. 2d 277.

No. 78-5981. Ferri  v . Ackerm an . Sup. Ct. Pa. Motion 
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 483 Pa. 90, 394 A. 2d 553.

Certiorari Denied. (See also Nos. 78-669, 78-809, 78-1024, 
and 78-1048, supra.)

No. 77-1866. Boswe ll  et  al . v . Georgia  Power  Co . et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 563 F. 
2d 1178.

No. 78-524. Azhoca r  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 581 F. 2d 735.

N. 78-591. Harelson  v . Unit ed  State s ;
No. 78-638. Lipp er  et  al . v . Unite d  States  ; and
No. 78-769. Johnso n  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 575 F. 2d 1347.

No. 78-612. Schulman , Direc tor  of  Law , City  of  
Cleveland  v . Tegree ne , Direct or  of  Finan ce , City  of  
Cleve land . Sup. Ct. Ohio. Certiorari denied. Reported 
below: 55 Ohio St. 2d 22, 377 N. E. 2d 1003.

No. 78-622. Clem ent  et  ux . v . United  Stat es . Ct. Cl. 
Certiorari denied. Reported below: 217 Ct. Cl. 495, 580 F. 
2d 422.

No. 78-624. Powell  v . Illinois . Sup. Ct. Ill. Certio-
rari denied. Reported below: 72 Ill. 2d 50, 377 N. E. 2d 803.
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No. 78-640. Abeles  v . Elrod , Sherif f . C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 2d 832.

No. 78-692. Pro  Arts , Inc ., et  al . v . Factors  Etc ., Inc ., 
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
579 F. 2d 215.

No. 78-728. DiPaola  v . Mitchel l , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 581 F. 2d 1111.

No. 78-733. Poe  v . Mitchel l . C. A. 6th Cir. Certiorari 
denied. Reported below: 582 F. 2d 1280.

No. 78-736. Dick  Meyers  Towi ng  Service , Inc . v . 
United  States  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 577 F. 2d 1023.

No. 78-737. Hongis to , Sherif f , et  al . v . Glen  et  al . 
C. A. 9th Cir. Certiorari denied.

No. 78-742. Grigsb y  v . Departm ent  of  Energy  et  al . 
Temp. Emerg. Ct. App. Certiorari denied. Reported below: 
585 F. 2d 1069.

No. 78-743. Rizzo v . Unite d  States . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 583 F. 2d 907.

No. 78-779. Edelson  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 581 F. 2d 1290.

No. 78-780. Shovea  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1382.

No. 78-783. Reece  v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1386.

No. 78-784. Moreno  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 371.

No. 78-788. Esquire , Inc . v . Ringer , Regis ter  of  Copy -
rights . C. A. D. C. Cir. Certiorari denied. Reported 
below: — U. S. App. D. C. —, 591 F. 2d 796.
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No. 78-791. Gree nbla tt  v . Unite d  States ; and
No. 78-896. Brown  v . Unite d States . C. A. 3d Cir. 

Certiorari denied. Reported below: 583 F. 2d 659.

No. 78-800. Kestenb aum  v . Falstaf f Brewi ng  Corp . 
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d 
564.

No. 78-802. Bulloc k  v . Unite d  States ; and
No. 78-803. Kehoe  v . Unit ed  Stat es . C. A. 5th Cir. 

Certiorari denied. Reported below: 573 F. 2d 335 and 579 
F. 2d 971.

No. 78-806. Hankins  v . Unite d  States  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 565 F. 2d 1344 
and 581 F. 2d 431.

No. 78-812. Hofer  v . Camp bell , Chairm an , United  
States  Civil  Service  Commiss ion , et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 189 U. S. App. D. C. 197, 
581 F. 2d 975.

No. 78-818. Tenness ee -Carolin a  Transportat ion , Inc . 
v. Commi ss ioner  of  Internal  Reve nue . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 378.

No. 78-819. Frommhagen  v . Unite d Stat es . Ct. Cl. 
Certiorari denied. Reported below: 216 Ct. Cl. 1, 573 F. 
2d 52.

No. 78-820. Republi c  Steel  Corp . v . Costle , Admin is -
trat or , Environment al  Protect ion  Agenc y , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 581 F. 2d 1228.

No. 78-823. Dr ake  et  ux . v . United  Stat es  et  al . C. A. 
9th Cir. Certiorari denied.

No. 78-825. Granberg  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1054.
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No. 78-826. Mosher  v . Markey , Chief  Judge , U. S. 
Court  of  Customs  and  Patent  Appe als , et  al . C. C. P. A. 
Certiorari denied.

No. 78-831. Ringquis t  v . Chairm an , Merit  Systems  
Prote cti on  Board , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 582 F. 2d 1138.

No. 78-832. Evans  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1287.

No. 78-833. Brown  et  al . v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 584 F. 2d 252.

No. 78-835. Saette le  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 585 F. 2d 307.

No. 78-837. Fatico  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 591 F. 2d 1332.

No. 78-838. Hospi tal  & Institutional  Workers  Local  
250, SEIU, AFI^CIO v. Mercy  Hosp itals  of  Sacram ento , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 589 F. 2d 968.

No. 78-842. Tom ’s Ford , Inc . v . National  Labor  Rela -
tions  Board . C. A. 3d Cir. Certiorari denied. Reported 
below: 582 F. 2d 1276.

No. 78-843. Santoni  v . Unit ed  States ; and
No. 78-944. Jakubik  v . Unite d  States . C. A. 4th Cir. 

Certiorari denied. Reported below: 585 F. 2d 667.

No. 78-847. Martin  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 587 F. 2d 31.

No. 78-849. Zizzo v . Unite d  States . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 588 F. 2d 835.

No. 78-852. Librac h  v . Federal  Bureau  of  Invest iga -
tion  et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 587 F. 2d 372.
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No. 78-854. Hutul  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1155.

No. 78-856. Aero  Trucking , Inc . v . C & H Transp orta -
tio n  Co., Inc ., et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 191 U. S. App. D. C. 42, 589 F. 2d 565.

No. 78-858. Mathes  et  ux . v . Commi ssione r  of  Inter -
nal  Reve nue . C. A. 5th Cir. Certiorari denied. Reported 
below: 576 F. 2d 70.

No. 78-863. Triple  A Machine  Shop  et  al . v . Direct or , 
Offi ce  of  Workers ’ Compensation  Programs , U. S. De -
partm ent  of  Labor , et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 580 F. 2d 1331.

No. 78-871. Shannon  v . Waterho use  et  al ., Execu tors . 
Sup. Ct. Hawaii. Certiorari denied. Reported below: 58 
Haw. 4, 563 P. 2d 391.

No. 78-875. Blake  Constru ction  Co ., Inc . v . kLUKsen 
Plumbi ng  & Heating  Co ., Inc ., et  al . Ct. App. D. C. Cer-
tiorari denied. Reported below: 388 A. 2d 1217.

No. 78-884. Pumphre y  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 33 Ore. App. 1, 575 P. 2d 178.

No. 78-886. Wesl ey -Jes se n , Inc ., et  al . v . Arias . C. A. 
7th Cir. Certiorari denied.

No. 78-889. City  of  Impac t  et  al . v . Whit wort h , dba  
Dinkie ’s Food  Mart . C. A. 5th Cir. Certiorari denied. 
Reported below: 576 F. 2d 696.

No. 78-890. Levitt  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-892. Gardner  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 263 Ark. 739, 569 S. W. 
2d 74.
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No. 78-894. Irvin  et  al . v . Greens boro -High  Point  Air -
port  Authorit y . Ct. App. N. C. Certiorari denied. Re-
ported below: 36 N. C. App. 662, 245 S. E. 2d 390.

No. 78-899. Mc Collum  et  al . v . Stahl , Sheriff . C. A. 
4th Cir. Certiorari denied. Reported below: 579 F. 2d 869.

No. 78-900. Payne  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-903. Eaton , dba  Eaton  Construc tion  v . United  
States  Distr ict  Court  for  the  Dis trict  of  Monta na  (Na -
tio nal  Steel  Produc ts  Co ., Real  Party  in  Interest ). 
C. A. 9th Cir. Certiorari denied.

No. 78-909. City  of  Cincinn ati , Ohio  v . Public  Utili -
ties  Commis si on  of  Ohio  et  al . Sup. Ct. Ohio. Certiorari 
denied. Reported below: 55 Ohio St. 2d 168, 378 N. E. 2d 
729.

No. 78-912. Oskoui  v. Univers ity  of  Pitts burgh  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 582 F. 2d 
1275.

No. 78-914. Barrett  v . State  Mutual  Life  Assur ance  
Co. Ct. App. N. Y. Certiorari denied. Reported below: 44 
N. Y. 2d 872, 378 N. E. 2d 1047.

No. 78-916. Ocean  Drilling  & Explor ation  Co. v. 
Qualit y  Equipmen t , Inc . C. A. 5th Cir. Certiorari denied. 
Reported below: 577 F. 2d 273.

No. 78-920. General  Crude  Oil  Co . v . Depa rtme nt  of  
Energy  et  al . Temp. Emerg. Ct. App. Certiorari denied. 
Reported below: 585 F. 2d 508.

No. 78-923. Insurance  Company  of  North  America  v . 
Index  Fund , Inc . C. A. 2d Cir. Certiorari denied. Re-
ported below: 580 F. 2d 1158.
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No. 78-924. Associat ed  Studen ts  of  the  Univer sity  of  
Arizona  et  al . v . Arizona  Board  of  Regents . Ct. App. 
Ariz. Certiorari denied. Reported below: 120 Ariz. 100, 584 
P. 2d 564.

No. 78-926. Jackso n v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 586 F. 2d 832.

No. 78-929. Village  of  Maywood  et  al . v . Ster ling  
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
579 F. 2d 1350.

No. 78-932. Zimm erman  v . Securi ties  and  Exchan ge  
Comm iss ion . C. A. D. C. Cir. Certiorari denied. Reported 
below: 190 U. S. App. D. C. 252, 587 F. 2d 1149.

No. 78-935. Johnso n  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 582 F. 2d 40.

No. 78-936. Atlas  Tack  Corp . v . Mahoney  et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 581 F. 2d 1.

No. 78-939. Palmieri  v . Le Fevre  Correction al  Super -
inten dent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 584 F. 2d 973.

No. 78-941. Jagga rd  et  ux . v . Commi ssione r  of  Internal  
Revenue . C. A. 8th Cir. Certiorari denied. Reported be-
low: 582 F. 2d 1189.

No. 78-942. United  States  Fidel ity  & Guarant y  Co. v. 
Lord , U. S. Distr ict  Judge , et  al . C. A. Sth Cir. Certiorari 
denied. Reported below: 585 F. 2d 860.

No. 78-949. Lowitt  v . New  Jers ey . Super. Ct. N. J. 
Certiorari denied.

No. 78-951. Morton  v . Morton . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.
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No. 78-957. Bache  Halsey  Stuart , Inc ., et  al . v . Com -
merci al  Iron  & Metal  Co . C. A. 10th Cir. Certiorari 
denied. Reported below: 581 F. 2d 246.

No. 78-958. City  of  Fair fax , Virginia  v . Washi ngton  
Metropo litan  Area  Transit  Authority  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1321.

No. 78-962. Purvis  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 580 F. 2d 853.

No. 78-965. Farrel l  et  al . v . Carey , Governor  of  New  
York , et  al . Ct. App. N. Y. Certiorari denied. Reported 
below: 45 N. Y. 2d 832, 381 N. E. 2d 610.

No. 78-967. DiPiro  v . Taft , Mayor  of  Cranston , et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 584 F. 
2d 1.

No. 78-975. Posey  v . South  Caroli na . Sup. Ct. S. C. 
Certiorari denied.

No. 78-989. Jones  v . City  of  Memphi s  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 586 F. 2d 622.

No. 78-991. Bel  Marin  Enterpris es , Inc ., et  al . v . Bel  
Marin  Keys  Communi ty  Services  Distri ct  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 582 F. 2d 477.

No. 78-992. Anaheim  Opera ting , Inc ., dba  Sheraton  
Anaheim  Hotel , et  al . v . Hotel  & Res taur ant  Empl oyees  
& Bartenders  Union , Local  681, AFI^CIO. Ct. App. Cal., 
4th App. Dist. Certiorari denied. Reported below: 82 Cal. 
App. 3d 737, 147 Cal. Rptr. 510.

No. 78-993. Thom ps on  v . People ’s Liberty  Bank  & 
Trus t  Co . et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 586 F. 2d 844.
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No. 78-994. Altbaum  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-995. Altbaum  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-1000. Blakeney  et  al . v . Illi nois . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 59 Ill. App. 3d 
119, 375 N. E. 2d 1309.

No. 78-1003. Yoff e v . Keller  Indus tries , Inc ., et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 580 F. 2d 
126 and 582 F. 2d 982.

No. 78-1009. Economy  Carpe ts  Manufactur ers  & Dis -
trib utors , Inc . v. Better  Busines s  Bureau  of  Baton  Rouge  
Area , Inc ., et  al . Ct. App. La., 1st Cir. Certiorari denied. 
Reported below: 361 So. 2d 234.

No. 78-1011. Boyce  v . Bonded  Adjustme nt  Asso ciates , 
Inc . Ct. Sp. App. Md. Certiorari denied.

No. 78-1012. Newp ort  News  Ship buildi ng  & Dry  Dock  
Co. v. Direct or , Off ice  of  Workers ’ Compe nsati on  Pro -
grams , U. S. Departme nt  of  Labor , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1273.

No. 78-1016. Greenb erg  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1332.

No. 78-1020. Roes ch  v . Roesch . Ct. App. Cal., 1st App. 
Dist. Certiorari denied. Reported below: 83 Cal. App. 3d 
96, 147 Cal. Rptr. 586.

No. 78-1021. Alfano  v . Illinois  Judicial  Inquiry  Board  
et  al . Sup. Ct. Ill. Certiorari denied. Reported below: 
72 Ill. 2d 225, 380 N. E. 2d 801.

No. 78-1023. Mc Mill on  v . Roney . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 588 F. 2d 835.
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No. 78-1027. Illi nois  Hospit al  & Health  Services , Inc . 
v. Aurand , Treasur er  and  County  Collector  of  Winne -
bago  County . App. Ct. HL, 2d Dist. Certiorari denied. 
Reported below: 58 Ill. App. 3d 79, 373 N. E. 2d 1021.

No. 78-1028. Friedla nd  v . Indiana  Bell  Telep hone  
Co., Inc . Ct. App. Ind. Certiorari denied. Reported be-
low: ---- Ind. App.----- , 373 N. E. 2d 344.

No. 78-1029. Mitc hell  et  al . v . Illino is . App. Ct. HL, 
2d Dist. Certiorari denied. Reported below: 60 HL App. 3d 
598, 376 N. E. 2d 1036.

No. 78-1031. Au v. Kell y  et  al ., Trustees , dba  Finan -
cial  Plaza  of  the  Pacific . Sup. Ct. Hawaii. Certiorari 
denied.

No. 78-1032. Hudkins , State  Farm  Superintendent , 
et  al . v. Buise . C. A. 7th Cir. Certiorari denied. Reported 
below: 584 F. 2d 223.

No. 78-1034. Evans  v . Andrejko  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 586 F. 2d 834.

No. 78-1037. Star  Chopp er  Co ., Inc . v . Roy  et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 584 F. 2d 1124.

No. 78-1040. Hopedale  Medi cal  Foundation  v . Taze -
well  County  Collector . App. Ct. HL, 3d Dist. Certiorari 
denied. Reported below: 59 111. App. 3d 816, 375 N. E 2d 
1376.

No. 78-1042. Spinka , dba  North  Grand  Dental  Labora -
tory , et  al . v. Wats on , Directo r , Departm ent  of  Regis tra -
tion  and  Educati on  of  Illinois , et  al . App. Ct. HL, 1st 
Dist. Certiorari denied. Reported below: 58 111. App. 3d 
729, 374 N. E. 2d 787.
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No. 78-1045. Cannes  et  al . v . Illino is . App. Ct. Ill., 
2d Dist. Certiorari denied. Reported below: 61 Ill. App. 3d 
865, 378 N. E. 2d 552.

No. 78-1046. Girard  et  al . v . Schweitzer , Sheri ff . 
C. A. 8th Cir. Certiorari denied.

No. 78-1050. Giana ris  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 191 U. S. App. 
D. C. 212, 589 F. 2d 1116.

No. 78-1053. Socialis t  Labor  Party  v . City  of  Glenda le . 
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 78-1057. Will iams  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 147 Ga. App. 395, 249 S. E. 
2d 110.

No. 78-1059. Beagle y  v . Andel  et  al . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 58 Ill. App. 3d 
588, 374 N. E. 2d 929.

No. 78-1065. Wright  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 588 F. 2d 31.

No. 78-1074. Karge  et  al . v . Milnes . C. A. 7th Cir. 
Certiorari denied.

No. 78-1096. SORBARA ET AL. V. UNITED STATES. C. A. 3d 
Cir. Certiorari denied. Reported below: 588 F. 2d 824.

No. 78-1097. Weiskop f  et  ux . v . Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Reported below: 594 F. 2d 853.

No. 78-1106. Theria ult  v . Silber , Direc tor , U. S. Chap -
lain  Service , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 574 F. 2d 197.

No. 78-1120. Olsen  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied Reported below: 589 F. 2d 351.
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No. 78-1135. Strah l  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 590 F. 2d 10.

No. 78-5057. Thom as  v . O’Grady . C. A. 2d Cir. Cer-
tiorari denied.

No. 78-5553. Cartera  v . Gill iam  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 733.

No. 78-5576. Kirk  v . Howar d  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 735.

No. 78-5590. Kush  v . United  States ; and
No. 78-5793. Tarnows ki  v . United  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 583 F. 2d 903.

No. 78-5593. King  v . Brewe r , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 577 F. 2d 435.

No. 78-5598. Gaertne r  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 583 F. 2d 308.

No. 78-5601. Rutherf ord  v . Blankens hip , Correcti onal  
Superi ntendent , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 580 F. 2d 1049.

No. 78-5615. Grandis on  v . Warden , Maryland  House  
of  Correc tion , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 580 F. 2d 1231.

No. 78-5623. Berrios  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 584 F. 2d 974.

No. 78-5639. Monge r  v . United  States ;
No. 78-5640. Stewart  v . United  States ;
No. 78-5641. Johnson  v . United  States ;
No. 78-5664. Stew art  v . Unite d  States ;
No. 78-5765. Jackson  v . United  States ; and
No. 78-5854. Morrow  v . United  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 584 F. 2d 148.
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No. 78-5635. O’Quinn  v . Estelle , Correc tions  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 574 
F. 2d 1208.

No. 78-5643. Chorier  v . United  States ; and
No. 78-5715. Umbe rs  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 586 F. 2d 833.

No. 78-5645. Gautam  v . First  Nation al  City  Bank . 
C. A. 2d Cir. Certiorari denied. Reported below: 573 F. 2d 
1290.

No. 78-5648. Finnegan  v . Washington . Ct. App. Wash. 
Certiorari denied.

No. 78-5651. Hudson  et  al . v . Rhodes  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 579 F. 2d 46.

No. 78-5661. Sanchez -Murill o  v '. United  States . C. A. 
9th Cir. Certiorari denied.

No. 78-5674. Wilche r  et  al . v . United  States . C. A. 
10th Cir. Certiorari denied.

No. 78-5675. Maldonad o -Perez  v . United  State s ; and
No. 78-5764. Algar  v . Unite d  States . C. A. 9th Cir. 

Certiorari denied. Reported below: No. 78-5675, 577 F. 2d 
753; No. 78-5764, 577 F. 2d 752.

No. 78-5688. Moore  v . Illino is . C. A. 7th Cir. Certio-
rari denied. Reported below: 577 F. 2d 411.

No. 78-5692. Schwalbe  et  ux . v . Unite d  State s . C. A. 
3d Cir. Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5709. Mill er  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5724. Scudiero  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 586 F. 2d 833.
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No. 78-5725. Rees  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5727. Boyd  v . United  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5733. Bowm an  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 585 P. 2d 1373.

No. 78-5744. Levy  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 1332.

No. 78-5745. Porter  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-5753. Patterso n  v . Riddle , Penitent iary  Super -
intendent , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 586 F. 2d 838.

No. 78-5755. Swans on  v . Calif ano , Secre tary  of  
Healt h , Educat ion , and  Welfare . C. A. 5th Cir. Certio-
rari denied.

No. 78-5758. Marsili  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-5762. Luck  v . Jackson , Correc tions  Direc tor , 
et  al . C. A. D. C. Cir. Certiorari denied.

No. 78-5774. Beechum  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 582 F. 2d 898.

No. 78-5775. Silman  et  ux . v . Commissi oner  of  Inter -
nal  Revenue . C. A. 4th Cir. Certiorari denied. Reported 
below: 586 F. 2d 838.

No. 78-5776. Cabral -Avila  et  al . v . Immigr ation  and  
Natural izat ion  Service . C. A. 9th Cir. Certiorari denied. 
Reported below: 589 F. 2d 957.

No. 78-5778. Battle  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.
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No. 78-5783. Harri s v . United  States . C. A. 6th-Cir. 
Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5784. Gibs on  v . Mis souri  Paci fi c  Railroad  Co . 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
579 F. 2d 890.

No. 78-5785. Coleman  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5789. Brownin g  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 844.

No. 78-5791. Belcher  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 588 F. 2d 823.

No. 78-5792. Johnson  v . United  States . C. A. 8th Cir.
Certiorari denied Reported below: 585 F. 2d 374.

No. 78-5801. Dreitz ler  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 539.

No. 78-5803. Bracket t  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1027.

No. 78-5820. Jones  v . Balkcom , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 78-5826. Jenkins  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 635.

No. 78-5829. Mikka  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 586 F. 2d 152.

No. 78-5834. Searp  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 1117.

No. 78-5836. Zilka  v . Baker  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 580 F. 2d 1051.

No. 78-5837. Handa baka  v . City  of  Paters on  et  al . 
Super. Ct. N. J. Certiorari denied.
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No. 78-5838. Dortch  v . United  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 78-5841. Walker  et  ux . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 584 F. 2d 1354.

No. 78-5842. Peoples  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 34 Ore. App. 1, 578 P. 2d 
508.

No. 78-5843. Spates  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 176 Conn. 227, 405 A. 2d 
656.

No. 78-5845. In  re  Green . C. A. 8th Cir. Certiorari 
denied. Reported below: 586 F. 2d 1247.

No. 78-5846. Roballo  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
64 App. Div. 2d 874, 407 N. Y. S. 2d 770.

No. 78-5847. Coelho  v . Calif orni a ; Sup. Ct. Cal. Cer-
tiorari denied.

No. 78-5848. Green  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied.

No. 78-5851. Haas  v . Georg ia . Ct. App. Ga. Certiorari 
denied. Reported below: 146 Ga. App. 729, 247 S. E. 2d 507.

No. 78-5856. Belk  v . Calif ano , Secretar y  of  Health , 
Educati on , and  Welfare . C. A. 5th Cir. Certiorari denied. 
Reported below: 579 F. 2d 641.

No. 78-5859. Bowles  v . Anderson , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 588 F. 2d 842.

No. 78-5868. Chaney  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied.

No. 78-5869. Smith  v . Putna m , Warde n . C. A. 9th Cir. 
Certiorari denied. Reported below: 588 F. 2d 842.



ORDERS 923

440 U. S. February 21, 1979

No. 78-5870. Harris  v . Wins ton  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 588 F. 2d 1348.

No. 78-5871. Yamine  v . Ford  Motor  Co . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 846.

No. 78-5872. Lopez  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 586 F. 2d 978.

No. 78-5878. Richmo nd  v . Fogg , Corre ction al  Superi n -
tendent . C. A. 2d Cir. Certiorari Denied.

No. 78-5880. Prophet  v . Duckworth , Warden . C. A. 
7th Cir. Certiorari denied. Reported below: 580 F. 2d 926.

No. 78-5881. Natiell o  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 588 F. 2d 824.

No. 78-5882. Paglucci  v . New  Jers ey . Super. Ct. N. J. 
Certiorari denied.

No. 78-5884. Bernotas  et  ux . v . Ches ter  County  Water  
Resour ces  Authority . Commw. Ct. Pa. Certiorari denied. 
Reported below: 35 Pa. Commw. 1, 384 A. 2d 1014.

No. 78-5888. Wideman  v . Massachuse tts . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: ----  Mass.
—, 380 N. E. 2d 687.

No. 78-5890. Mc Ferran  v . Enlarged  City  School  Dis -
tric t  of  Troy , New  York . Ct. App. N. Y. Certiorari 
denied. Reported below: 45 N. Y. 2d 729, 380 N. E. 2d 301.

No. 78-5897. Braudr ick  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 572 S. W. 2d 709.

No. 78-5899. Springer  v . Colli ns , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 586 F. 2d 329.

No. 78-5902. Flores  v . Estelle , Correc tions  Direc tor . 
C. A. 5th Cir. Certiorari denied. Reported below: 578 F. 
2d 80.
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No. 78-5903. Hampton  v . Wyrick , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 588 F. 2d 632.

No. 78-5906. Warden  v . Wyrick , Warde n . C. A. 8th 
Cir. Certiorari denied.

No. 78-5908. Smith  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-5909. Evers  v . United  States  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 579 F. 2d 71.

No. 78-5910. Cartera  v . Muncy  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 586 F. 2d 837.

No. 78-5912. Reuschel  v . Hogan , Corrections  Commis -
sioner , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 584 F. 2d 974.

No. 78-5915. Ludwi n , Trustee  v . Cambridge  Mutual  
Fire  Insurance  Co . et  al . C. A. 1st Cir. Certiorari denied. 
Reported below: 588 F. 2d 817.

No. 78-5925. Wheeler  v . Florida . Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 362 So. 2d 377.

No. 78-5926. Watso n  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 120 Ariz. 441, 586 P. 2d 
1253.

No. 78-5929. Lorentzen  v . Boston  Colle ge . C. A. 1st 
Cir. Certiorari denied. Reported below: 577 F. 2d 720.

No. 78-5931. Hagan s v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 585 F. 2d 518.

No. 78-5933. Mathews  v . Penley  et  al . Sup. Ct. Ga. 
Certiorari denied. Reported below: 242 Ga. 192, 249 S. E. 
2d 552.

No. 78-5939. Rodriguez  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.
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No. 78-5940. Cris tina  v . Pennsy lvani a . Sup. Ct. Pa. 
Certiorari denied. Reported below: 481 Pa. 44, 391 A. 2d 
1307.

No. 78-5941. Dunlap  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5945. Dean  v . Jago , Correction al  Supe rinten d -
ent . C. A. 6th Cir. Certiorari denied. Reported below: 
588 F. 2d 830.

No. 78-5946. Dumbach  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied.

No. 78-5949. Speck  v . Estelle , Corrections  Director . 
Ct. Crim. App. Tex. Certiorari denied.

No. 78-5951. Breeze  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied.

No. 78-5952. Kurp iew ski  v . Kurpiew ski . Sup. Ct. Pa. 
Certiorari denied.

No. 78-5953. Cast ell  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 584 F. 2d 87.

No. 78-5958. Perry  v . Cuyler , Prison  Superi ntendent , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
584 F. 2d 644.

No. 78-5959. Johnson  v . Cousi ns , Warden , et  al . C. A. 
5th Cir. Certiorari denied.

No. 78-5960. Klein  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5961. Hite  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5962. Davis  et  al . v . Estelle , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied.
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No. 78-5963. Turner  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 586 F. 2d 395.

No. 78-5964. Watson  v . Bell , Attorney  General , et  al . 
Ct. App. D. C. Certiorari denied.

No. 78-5966. Stric kland  v . United  States . Ct. App. 
D. C. Certiorari denied. Reported below: 389 A. 2d 1325.

No. 78-5970. Whelan  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 481 Pa. 418, 392 A. 2d 
1362.

No. 78-5971. Kozarsk i v . New  Jerse y . C. A. 3d Cir. 
Certiorari denied.

No. 78-5973. Chatm an  v . Rowe , Acti ng  Correction s  
Direc tor . C. A. 7th Cir. Certiorari denied. Reported 
below: 588 F. 2d 835.

No. 78-5975. Celaya -Garcia  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 583 F. 2d 210.

No. 78-5980. Matte o  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 253 Pa. Super. 603, 384 
A. 2d 989.

No. 78-5982. Bailey  v . Shepard  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 584 F. 2d 858.

No. 78-5984. Isaacs  et  ux . v . Board  of  Trustees  of  Tem -
ple  University  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1274.

No. 78-5987. Anderson  et  ux . v . New  York  Property  
Insu ranc e Underw riting  Assn . C. A. 2d Cir. Certiorari 
denied. Reported below: 591 F. 2d 1329.

No. 78-5988. Fille r  v . Apo  et  al . C. A. 9th Cir. Cer-
tiorari denied.
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No. 78-5990. Loe  v . United  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 586 F. 2d 1015.

No. 78-5994. Thoma s  v . Unite d  States . Ct. App. D. C. 
Certiorari denied. Reported below: 393 A. 2d 123.

No. 78-5997. Grenagl e  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 588 F. 2d 87.

No. 78-6002. Dupar t  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-6004. Bier ey  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 588 F. 2d 620.

No. 78-6015. Perez -Cruz  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 587 F. 2d 1002.

No. 78-6016. Adorno  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
63 App. Div. 2d 1123, 405 N. Y. S. 2d 1011.

No. 78-6018. Tukes  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 587 F. 2d 507.

No. 78-6021. Kapl  v . Unite d States . C. A. 6th Cir. 
Certiorari denied. Reported below: 590 F. 2d 336.

No. 78-6027. Wiley  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 581 F. 2d 1190.

No. 78-6033. Ferrar o  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied Reported below: 590 F. 2d 335

No. 78-6037. Morrow  v . United  States ;
No. 78-6064. Cole  v . United  States ; and
No. 78-6083. Chandler  v . Unite d States . C. A. 5th

Cir. Certiorari denied. Reported below: 586 F. 2d 593.

No. 78-6039. Reid  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 586 F. 2d 393.
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No. 78-6044. Best  v . United  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 594 F. 2d 853.

No. 78-6052. Lamartina  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 584 F. 2d 764.

No. 78-6055. Woody  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 588 F. 2d 1212.

No. 78-6056. Gordon  v . Unite d  States . C. A. 1st Cir.
Certiorari denied. Reported below: 588 F. 2d 818.

No. 78-6070. Tasto  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 586 F. 2d 1068.

No. 78-6072. Holst  v . Government  of  the  Virgi n  Is -
lands . C. A. 3d Cir. Certiorari denied. Reported below: 
588 F. 2d 824.

No. 78-6080. Wade  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 585 F. 2d 573.

No. 78-6099. Whalen  v . Unite d  States . C. A. 1st Cir.
Certiorari denied. Reported below: 595 F. 2d 1206.

No. 78-6100. Head  v . United  Stat es . C. A 4th Cir.
Certiorari denied. Reported below: 588 F. 2d 1352.

No 78-517. Chamb ers  v . Texas . Ct. Crim. App. Tex. ; 
and

No. 78-5901. Drake  v . Georgia . Sup. Ct. Ga. Certi-
orari denied. Reported below: No. 78-517, 568 S. W. 2d 313; 
No. 78-5901, 241 Ga. 583, 247 S. E. 2d 57.

Mr . Justice  Brennan  and Mr . Justi ce  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.
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No. 78-544. Giangros so  et  al . v . Louis iana . Ct. App. 
La., 1st Cir. Motion of Public Defender of California for 
leave to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 361 So. 2d 259.

No. 78-623. Rogers  v . Lough , Magistr ate  for  Wetzel  
County . Sup. Ct. App. W. Va. Certiorari denied. Mr . 
Justic e Stewart  and Mr . Justic e Marsh all  would grant 
certiorari.

No. 78-735. Pennin gton  v . Kansas  et  al . Sup. Ct. Kan. 
Certiorari denied. Mr . Just ice  Brennan  and Mr . Justic e  
Marshall  would grant certiorari. Reported below: 224 
Kan. 573, 581 P. 2d 812.

No. 78-828. Ress ler  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Stewart  would grant 
certiorari. Reported below: 576 F. 2d 650.

No. 78-968. Akers  Motor  Lines , Inc ., et  al . v . Driv ers , 
Chauffeurs , Warehous emen  & Helpers , Teams ter s  Local  
Union  No . 71. C. A. 4th Cir. Certiorari denied. Mr . Jus -
tice  Stew art  would grant certiorari. Reported below: 582 
F. 2d 1336.

No. 78-872. Atchison , Topeka  & Santa  Fe  Railw ay  Co . 
et  al . v. Nation al  Ass ociat ion  of  Recy cli ng  Industries , 
Inc ., et  al . C. A. D. C. Cir. Certiorari denied. Mr . Jus -
tice  Powell  took no part in the consideration or decision of 
this petition. Reported below: 190 U. S. App. D. C. 118, 585 
F. 2d 522.

No. 78-881. United  States  v . Scott . C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 579 F. 2d 1013.

No. 78-1043. Abrams , Attorney  General  of  New  York  
v. Singlet on . C. A. 2d Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 583 F. 2d 618.



930 OCTOBER TERM, 1978

February 21, 1979 440 U. S.

No. 78-901. Woods  v . Safew ay  Stores , Inc . C. A. 4th 
Cir. Motion of National Medical Assn, for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 579 F. 2d 43.

No. 78-946. Equal  Employm ent  Opportunity  Comm is -
sion  et  al . v. Burli ngto n  Northern , Inc ., et  al . C. A. 
7th Cir. Certiorari denied. Mr . Justice  Brennan  would 
grant certiorari. Reported below: 582 F. 2d 1097.

No. 78-1054. Seal y , Inc ., et  al . v . Ohio -Sealy  Mattres s  
Manuf actu ring  Co. et  al . C. A. 7th Cir. Motion of Cer-
tain Sealy Licensees for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 585 F. 2d 821.

No. 78-5746. Kasto  v . United  States . C. A. 8th Cir. 
Certiorari denied. Mr . Just ice  Powell  would grant cer-
tiorari. Reported below: 584 F. 2d 268.

No. 78-5750. Evans  v . Alabam a . Sup. Ct. Ala. Motion 
of petitioner to withdraw petition and certiorari denied. Re-
ported below: 361 So. 2d 666.

Mr . Justi ce  Brennan  and Mr . Justic e Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

No. 78-5850. Burke  v . Mille r . C. A. 4th Cir. Certio-
rari denied. Mr . Justice  Brennan  and Mr . Justic e  White  
would grant certiorari. Reported below: 580 F. 2d 108.

No. 78-5978. Cox v. North  Caroli na . Ct. App. N. C. 
Certiorari denied. Mr . Justice  Marshall  would grant cer-
tiorari. Reported below: 37 N. C. App. 356, 246 S. E. 2d 152.
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No. 78-5914. Schreibm an  v. Walter  E. Helle r  & Com -
pany  of  Puerto  Rico  et  al . C. A. 1st Cir. Petition for 
rehearing on order denying Las Colinas Development Corp, 
leave to proceed in forma pauperis, 439 U. S. 1063, denied. 
Certiorari denied. Reported below: 585 F. 2d 7.

Rehearing Denied
No. 78-589. Poe  v . United  States , 439 U. S. 1047;
No. 78-606. Pacif ic  Telephone  & Tele graph  Co . v .

Public  Util iti es  Commis sion  of  Calif ornia  et  al ., 439 U. S. 
1052;

No. 78-607. General  Tele phone  Company  of  Cali -
fornia  v. Public  Utilities  Commis sion  of  Calif ornia  
et  AL., 439 U. S. 1052 ;

No. 78-801. Kirk  v . Unite d  States , 439 U. S. 1048;
No. 78-5321. Adams  v . Florida , 439 U. S. 947;
No. 78-5457. Glover  v . Dolan , Sherif f , 439 U. S. 1075;
No. 78-5520. Jones  v . Unite d  States , 439 U. S. 1075;
No. 78-5683. Olvera  v . Unit ed  States , 439 U. S. 1078;
No. 78-5700. Patterso n  v . Thompson , Warden , et  al ., 

439 U. S. 1078;
No. 78-5721. Morrow  v . Igleburger  et  al ., 439 U. S. 

1118;
No. 78-5788. Porte r  v . Conti nenta l  Bank  et  al ., 439 

U. S. 1119; and
No. 78-5794. Greene  v . Unite d  States , 439 U. S. 1081. 

Petitions for rehearing denied.

No. 70-1694. Mobil  Oil  Corp . v . Lightc ap  et  al ., 434 
U S. 876. Motion of Continental Oil Co. for leave to file a 
brief as amicus curiae granted. Petition for rehearing denied. 
Mr . Justice  Stew art  and Mr . Justi ce  Powell  took no part 
in the consideration or decision of this motion and petition.

No. 78-5375. Gallagher  v . Florida , 439 U. S. 1005;’ and
No. 78-5512. Nicholas  v . Tenness ee  Depart ment  of  

Empl oyme nt  Security  et  al ., 439 U. S. 988. Motions for 
leave to file petitions for rehearing denied.
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February  23, 1979
Miscellaneous Order

No. A-748. Executive  Jet  Aviation , Inc . v . Estat e of  
Green  et  al . Application for stay of orders of the United 
States District Court for the Eastern District of Michigan, 
dated February 9, 1979, and to enjoin Michigan state court 
proceedings, presented to Mr . Justice  White , and by him 
referred to the Court, denied.

February  26, 1979
Certiorari Granted—Reversed and Remanded. (See No. 78- 

443, ante, p. 194, and No. 78-551, ante, p. 202.
Miscellaneous Orders

No. D-136. In  re  Disbarm ent  of  Bremer s . Disbarment 
entered. [For earlier order herein, see 439 U. S. 905.]

No. D-144. In  re  Dis barment  of  Hirs ch . Disbarment 
entered. [For earlier order herein, see 439 U. S. 975.]

No. D-145. In  re  Disbarm ent  of  Shaker . Disbarment 
entered. [For earlier order herein, see 439 U. S. 975.]

No. D-148. In  re  Disbarm ent  of  Clem . Disbarment 
entered. [For earlier order herein, see 439 U. S. 975.]

No. D-150. In  re  Disbarme nt  of  Gillard . Disbarment 
entered. [For earlier order herein, see 439 U. S. 1042.]

No. D-155. In  re  Disbarm ent  of  Reave s . It is ordered 
that John Laverne Reaves, of Loris, S. C., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-160. In  re  Dis barment  of  Fodima n . It is ordered 
that Aaron R. Fodiman, of Arlington, Va., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.
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No. D-157. In  re  Disbarm ent  of  Mitchell . It is or-
dered that Robert B. Mitchell, Jr., of Bethlehem, Pa., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-158. In  re  Dis barment  of  Herman . It is ordered 
that Harold C. Herman, of Woodmere, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-161. In  re  Dis barment  of  Bong  Hyun  Kim . It 
is ordered that Bong Hyun Kim, of Chicago, HL, be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 77-1844. City  of  Mobil e , Alabama , et  al . v . Bold en  
et  al . C. A. 5th Cir. [Probable jurisdiction noted, 439 U. S. 
815.] Motion of Lawyers Committee for Civil Rights Under 
Law for leave to file a brief as amicus curiae granted.

No. 78-425. P. C. Pfei ffe r  Co ., Inc ., et  al . v . Ford  et  al . 
C. A. 5th Cir. [Certiorari granted, 439 U. S. 978.] Motions 
of National Association of Stevedores, Alliance of American 
Insurers et al., and International Longshoremen’s Assn., AFL- 
CIO, for leave to file briefs as amici curiae granted.

No. 78-482. Smit h , Judge , et  al . v . Daily  Mail  Pub -
lishi ng  Co. et  al . Sup. Ct. App. W. Va. [Certiorari 
granted, 439 U. S. 963.] Motions of American Society of 
Newspaper Editors et al., American Newspaper Publishers 
Assn., Chicago Tribune Co., and American Civil Liberties 
Union for leave to file briefs as amici curiae granted.
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No. 78-910. Occidental  of  Umm  Al  Qaywa yn , Inc . v . 
Citi es  Servic e  Oil  Co . et  al . C. A. 5th Cir. The Solicitor 
General is invited to file a brief in this case expressing the 
views of the United States.

No. 78-1281. Iowa  Beef  Proces sors , Inc . v . Smith . 
C. A. 8th Cir. Motion of petitioner for preliminary injunc-
tion denied.

No. 78-5420. Payton  v . New  York  ; and
No. 78-5421. Riddick  v . New  York . Ct. App. N. Y. 

[Probable jurisdiction noted, 439 U. S. 1044.] Motion of 
appellee for additional time for oral argument denied.

No. 78-6106. Ryan  et  al . v . United  State s Court  of  
Appeals  for  the  Seventh  Circuit . Motion for leave to 
file petition for writ of mandamus denied. Mr . Justic e  
Steve ns  took no part in the consideration or decision of this 
motion.

Certiorari Granted
No. 78-1076. Rhode  Island  v . Innis . Sup. Ct. R. I. 

Certiorari granted. Reported below:---- R. I.----- , 391 A. 2d 
1158.

No. 78-5705. Tramm el  v . Unite d  States . C. A. 10th 
Cir. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 583 F. 2d 
1166.

Certiorari Denied
No. 78-739. Gene ral  Motors  Corp . v . Unite d  States . 

C. A. 6th Cir. Certiorari denied. Reported below: 573 F. 2d 
936, and 584 F. 2d 1366.

No. 78-865. Peoples  Savings  & Loan  Associ ation  of  
Chillicoth e v . Chris tis on , Truste e in Bankrupt cy . 
C. A. 7th Cir. Certiorari denied. Reported below: 588 F. 2d 
832.
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No. 78-829. Blue  v . Iowa . Ct. App. Iowa. Certiorari 
denied. Reported below: 268 N. W. 2d 654.

No. 78-868. Hummel  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied. Reported below: 217 Va. 548, 247 S. E. 2d 
385.

No. 78-877. Connoll y  et  al . v . Pension  Benef it  Guar -
anty  Corp . C. A. 9th Cir. Certiorari denied. Reported 
below: 581 F. 2d 729.

No. 78-882. Forster  v . United  States ; and
No. 78-885. Romero  v . Unite d  Stat es . C. A. 9th Cir. 

Certiorari denied. Reported below: 585 F. 2d 391.

No. 78-908. De Angelo  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 46.

No. 78-915. Broussard  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 582 F. 2d 10.

No. 78-921. Rucci v. Unite d States . C. A. 2d Cir. 
Certiorari denied. Reported below: 586 F. 2d 833.

No. 78-925. Oregon  State  Penit enti ary  et  al . v . Ham -
mer . Sup. Ct. Ore. Certiorari denied. Reported below: 
283 Ore. 369, 583 P. 2d 1136.

No. 78-943. Thomp son  v . Unite d  Stat es . C. A. D. C. 
Cir. Certiorari denied. Reported below: 189 U. S. App. 
D. C. 400, 584 F. 2d 558.

No. 78-970. Rowlet t  et  al . v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-978. Internati onal  Longshore men ’s & Ware -
house men ’s  Union , Local  13 v. National  Labor  Relat ions  
Board . C. A. 9th Cir. Certiorari denied. Reported below: 
581 F. 2d 1321.

No. 78-984. Carr  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 612.
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No. 78-1002. Gough , Truste e in  Bankruptc y  v . Ross -
moor  Corp , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 585 F. 2d 381.

No. 78-1058. Denis  J. O’Connell  High  School  v . Vir -
ginia  High  School  League  et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 581 F. 2d 81.

No. 78-1064. Kaercher  et  al . v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 362 So. 2d 754.

No. 78-1066. American  Industries  Corp . v . Sharon  
Stee l  Corp . C. A. 3d Cir. Certiorari denied. Reported be-
low: 588 F. 2d 819.

No. 78-1067. Pador  v . Territ ory  of  Guam . C. A. 9th 
Cir. Certiorari denied.

No. 78-1070. Kohlberg  v . Walker . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 586 F. 2d 839.

No. 78-1075. Star  Fish  & Oyster  Co ., Inc ., et  al . v . 
Claborn . C. A. 5th Cir. Certiorari denied. Reported be-
low: 578 F. 2d 983.

No. 78-1079. Pope  v . City  of  Atlanta  et  al . Sup. Ct. 
Ga. Certiorari denied. Reported below: 242 Ga. 331, 249 
S. E. 2d 16.

No. 78-1083. Kornit  v . Board  of  Educati on  of  Plain -
view -Old  Bethp age  School  Distri ct , Plainview , New  
York . C. A. 2d Cir. Certiorari denied. Reported below: 
591 F. 2d 1330.

No. 78-1086. Etchies on  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 574 S. W. 2d 753.

No. 78-1094. Gust  Constru ction  Co ., Inc ., et  al . v . Hub  
Electri c  Co ., Inc . C. A. 6th Cir. Certiorari denied. Re-
ported below: 585 F. 2d 183.
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No. 78-1110. Beer , Judge  v . Secre tary  of  State  of  
Michigan  et  al . Sup. Ct. Mich. Certiorari denied. Re-
ported below: 403 Mich. 825.

No. 78-5629. Lebed un  v . Day  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 78-5718. Cotton , aka  Hailey  v . Dorsey , Sherif f . 
C. A. 4th Cir. Certiorari denied. Reported below: 580 F. 2d 
112.

No. 78-5723. Cros s  v . Virgi nia . Sup. Ct. Va. Certiorari 
denied.

No. 78-5757. Mill er  v . Unite d  States ; and
No. 78-5979. Miller  v . Unite d  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5798. Ridd le  v . Califor nia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 83 Cal. App. 
3d 563, 148 Cal. Rptr. 170.

No. 78-5818. Mc Kee  et  al . v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5825. Rodrigu ez  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported be-
low: 64 App. Div. 2d 874, 407 N. Y. S. 2d 770.

No. 78-5876. Geary  v . Unit ed  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 588 F. 2d 824.

No. 78-5954. Teplits ky  v . Enviro nmenta l  Prote cti on  
Agency  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 594 F. 2d 853.

No. 78-5957. Sumpt er  v . Unit ed  States . Ct. Cl. Cer-
tiorari denied. Reported below: 217 Ct. Cl. 725, 578 F. 2d 
1391.

No. 78-5993. Arnold  v . Kentucky . Ct. App. Ky. Cer-
tiorari denied.
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No. 78-5998. Holdman  et  al . v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 73 Ill. 2d 213, 383 N. E. 
2d 155.

No. 78-6001. Echols  v . De Kalb  County , Georgia . Ct. 
App. Ga. Certiorari denied. Reported below: 146 Ga. App. 
560, 247 S. E. 2d 114.

No. 78-6003. Krug  v . Hilton , Pris on  Super intendent , 
et  al . C. A. 3d Cir. Certiorari denied.

No. 78-6006. Lopez  v . Malley , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 78-6008. Shaw  v . Caryl . Ct. App. Ariz. Certiorari 
denied.

No. 78-6009. Basaman  v . Mc Mahon . C. A. 3d Cir. Cer-
tiorari denied.

No. 78-6013. Scarboro  v. North  Carolina . Ct. App. 
N. C. Certiorari denied. Reported below: 38 N. C. App. 
105, 247 S. E. 2d 273.

No. 78-6014. Smart  v . Ziegl er , Correcti onal  Superi n -
tendent , et  al . C. A. 5th Cir. Certiorari denied.

No. 78-6017. Poole  v . Hende rson , Correcti onal  Super -
inte ndent . C. A. 2d Cir. Certiorari denied.

No. 78-6045. Bradle y  et  vir  v . Pennsylvani a . Sup. Ct. 
Pa. Certiorari denied. Reported below: 481 Pa. 223, 392 A. 
2d 688.

No. 78-6103. Miller  v . Hunt  et  al . Sup. Ct. Idaho. 
Certiorari denied.

No. 78-6104. Bridg es  v . Unite d  States . Ct. App. D. C. 
Certiorari denied. Reported below: 392 A. 2d 1053.

No. 78-6108. Seidel  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.
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No. 78-6117. Smith  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 588 F. 2d 737.

No. 78-6124. Lynch  et  al . v . United  Stat es . C. A. 
D. C. Cir. Certiorari denied. Reported below: 194 U. S. 
App. D. C. 213, 598 F. 2d 132.

No. 78-6136. Shephe rd  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 587 F. 2d 943.

No. 78-6146. Fairo rth  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 588 F. 2d 823.

No. 78-718. Croatan  Books , Inc . v . Virginia . Sup. Ct. 
Va. Certiorari denied. Mr . Justice  Brennan , Mr . Justic e  
Stewart , and Mr . Justi ce  Marsh all  would grant certiorari 
and reverse the conviction.

No. 78-757. Echols  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Just ice  
Stew art , and Mr . Just ice  Marsh all  would grant certiorari 
and reverse the conviction. Reported below: 577 F. 2d 308.

No. 78-775. New  York  v . Tompkins . Ct. App. N. Y. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 45 N. Y. 2d 
748, 380 N. E. 2d 311.

No. 78-960. Collins  v . United  States . C. A. 10th Cir. 
Motion of petitioner to supplement petition granted. Cer-
tiorari denied.

No. 78-982. Spect rofuge  Corp . v . Beckman  Instru -
ments , Inc . C. A. 5th Cir. Certiorari denied. Mr . Justic e  
White  would grant certiorari. Reported below: 575 F. 2d 
256.

No. 78-1030. Eps tein  et  al . v . Goodm an  et  al . C. A. 
7th Cir. Certiorari denied. Mr . Justice  Stevens  took no 
part in the consideration or decision of this petition. Re-
ported below: 582 F. 2d 388.



940 OCTOBER TERM, 1978

February 26, 27, 1979 440U.S.

No. 78-998. Ander son , Warden  v . Strobl e . C. A. 6th 
Cir. Motion of Wayne County Prosecuting Attorney for 
leave to file a brief as amicus curiae granted. Motion of re-
spondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 587 F. 2d 830.

No. 78-1095. Kumar  v . Ingram , Admini stratri x . C. A. 
2d Cir. Certiorari denied. Mr . Justice  Blackmun  would 
grant certiorari. Reported below: 585 F. 2d 566.

Rehearing Denied
No. 77-388. Washingt on  et  al . v . Confe derat ed  Bands  

& Tribes  of  the  Yakim a  Indian  Nation , 439 U. S. 463;
No. 78-5290. Ezzell  v . Los  Angeles  Count y  Depart -

ment  of  Adopti ons , 439 U. S. 1060; and
No. 78-5853. Hutte r  v . Faber  et  al ., 439 U. S. 1120. 

Petitions for rehearing denied.

No. 78-308. Mobay  Chem ical  Corp . v . Cost le , Admini s -
trator  , Environment al  Prote cti on  Agency , 439 U. S. 
320. Petition for rehearing denied. Mr . Justi ce  Blackmu n  
dissents.

No. 78-5359. Jones  v . Morris , Warden , 439 U. S. 1090. 
Petition for rehearing and other relief denied.

February  27, 1979

Appointment of Reporter of Decisions
It is ordered that Henry C. Lind be appointed Reporter of 

Decisions of this Court to succeed Henry Putzel, jr., effective 
at the commencement of business February 25, 1979, and he 
is charged with the duty of reporting the decisions of the pres-
ent Term which have not been reported prior to February 25, 
1979.
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March  5, 1979
Affirmed on Appeal

No. 78-683. Century  21 Real  Estate  Corp , et  al . v . 
Nevada  Real  Estat e Advis ory  Commis si on  et  al . Appeal 
from D. C. Nev. Motion of United States Trademark Assn, 
for leave to file a brief as amicus curiae granted. Judgment 
affirmed. Reported below: 448 F. Supp. 1237.

No. 78-1102. Ashcroft , Attorney  Gene ral  of  Mis sour i , 
et  al . v. Freim an  et  al . Appeal from C. A. 8th Cir. Motion 
of Legal Defense Fund for Unborn Children for leave to file a 
brief as amicus curiae denied. Motion of Alan Ernest for 
appointment of counsel for children unborn and bom alive 
denied. Judgment affirmed. Mr . Just ice  White  and Mr . 
Justic e  Rehnquist  would note probable jurisdiction and set 
case for oral argument. Reported below: 584 F. 2d 247.

Appeals Dismissed
No. 77-1257. Schmier  v. Trustees  of  Califo rnia  State  

Univers ity  and  Colleges  et  al . Appeal from Ct. App. Cal., 
4th App. Dist., dismissed for want of substantial federal ques-
tion. Reported below: 74 Cal. App. 3d 314, 141 Cal. Rptr. 
472.

No. 73-762. Kraham  v . Florida . Appeal from Sup. Ct. 
Fla. dismissed for want of substantial federal question. Mr . 
Justice  Brennan , Mr . Justi ce  Stewar t , and Mr . Justic e  
Marsh all  would reverse the conviction. Reported below: 
360 So. 2d 393.

Mr . Just ice  Stevens , concurring.
If the Court were to note probable jurisdiction, I would 

vote to reverse the judgment of the Supreme Court of Florida 
for the reasons stated in the dissenting opinion of Justice 
Adkins and in my dissenting opinion in Smith v. United 
States, 431 U. S. 291, 311. I have not, however, voted to set 
the case for argument because the State Supreme Court’s 
judgment is consistent with this Court’s recent holdings.
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No. 78-642. Thornburgh , Governor  of  Pennsy lvania , 
et  al . v. Casey , Treasurer  of  Penns ylvan ia , et  al . Ap-
peal from Sup. Ct. Pa. dismissed for want of substantial fed-
eral question. Mr . Just ice  Steve ns  would note probable 
jurisdiction and set case for oral argument. Reported below: 
480 Pa. 449, 391 A. 2d 595.

No. 78-5760. Carter  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 78-5833. Gonzalez  v . New  York . Appeal from App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept., dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Mr . Just ice  Brennan  and Mr . Justi ce  Mars hall  would 
note probable jurisdiction and set case for oral argument. 
Reported below: 64 App. Div. 2d 873, 407 N. Y. S. 2d 769.

Certiorari Granted—Reversed. (See No. 77-1659, ante, p.
447.)

Certiorari Granted—Vacated and Remanded
No. 77-580. Proctor  et  al . v . State  Farm  Mutual  Auto -

mobile  Insurance  Co . et  al . C. A. D. C. Cir. Certiorari 
granted, judgment vacated, and case remanded for further 
consideration in light of Group Life <& Health Insurance Co. 
v. Royal Drug Co., ante, p. 205. Reported below: 182 U. S. 
App. D. C. 264, 561 F. 2d 262.

Miscellaneous Orders
No. 8, Orig. Arizon a  v . Calif ornia  et  al . Motion of the 

United States for modification of Decree of this Court entered 
on March 9, 1964 [376 U. S. 340], is referred to the Special 
Master. Mr . Justice  Marshall  took no part in the con-
sideration or decision of this matter. [For earlier order 
herein, see, e. g., 439 U. S. 419.]



ORDERS 943

440U.S. March 5, 1979

No. 67, Orig. Idaho  ex  rel . Evans , Governor  of  Idaho , 
et  al . v. Oregon  et  al . Report of Special Master received 
and ordered filed. Exceptions, if any, with supporting briefs, 
to the Report of the Special Master may be filed by the parties 
on or before May 3, 1979. Reply briefs, if any, to such ex-
ceptions may be filed on or before June 2, 1979. The Solici-
tor General is invited to file a brief in this case expressing the 
views of the United States. [For earlier order herein, see, 
e. g., 431 U. S. 952.]

No. A-715. Clark  et  al . v . O’Brien  et  al . Sup. Ct. N. J. 
Reapplication for stay, addressed to Mr . Justice  Blackmu n  
and referred to the Court, denied.

No. 77-1511. Califano , Secretary  of  Health , Educa -
tion , and  Welfare  v . Elliott  et  al . C. A. 9th Cir. [Cer-
tiorari granted, 439 U. S. 816.] Motion of Gray Panthers for 
leave to file a brief as amicus curiae granted.

No. 77-1645. Trans ameri ca  Mortga ge  Advis ors , Inc . 
(TAMA), et  al . v. Lewis . C. A. 9th Cir. [Certiorari 
granted, 439 U. S. 952.] Motion of Mary Sullivan et al. for 
leave to file a brief as amici curiae granted. Motion of the 
Solicitor General for divided argument granted.

No. 77-1844. City  of  Mobil e , Alabama , et  al . v . Bolden  
et  al . C. A. 5th Cir. [Probable jurisdiction noted, 439 U. S. 
815]; and

No. 78-357. Williams  et  al . v . Brown  et  al . C. A. 5th 
Cir. [Probable jurisdiction noted, 439 U. S. 925.] Motion 
of appellees to consolidate these cases for oral argument 
granted. Allocation of time and order of argument as set 
forth in the motion are approved.

No. 78-223. National  Labor  Relat ions  Board  v . Bapti st  
Hospi tal , Inc . C. A. 6th Cir. [Certiorari granted, 439 U. S. 
1065.] Motion of Local 150-T, Service Employees Interna-
tional Union, AFL-CIO, for leave to intervene granted.
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No. 78-160. Wilson  et  al . v . Omaha  Indian  Trib e et  
al .; and

No. 78-161. Iowa  et  al . v . Omaha  Indian  Tribe  et  al . 
C. A. 8th Cir. [Certiorari granted, 439 U. S. 963.] Motion 
of Native American Rights Fund et al. for leave to file a brief 
as amici curiae granted.

No. 78-354. North  Carolin a  v . Butler . Sup. Ct. N. C. 
[Certiorari granted, 439 U. S. 1046.] Motion of Americans 
for Effective Law Enforcement, Inc., et al. for leave to file a 
brief as amici curiae granted.

No. 78-437. Calif ano , Secre tary  of  Health , Education , 
and  Welfare  v . Westcott  et  al .; and

No. 78-689. Sharp , Commis si oner , Departme nt  of  Pub -
lic  Welf are  of  Mass achusetts  v . Wes tcott  et  al . D. C. 
Mass. [Probable jurisdiction noted, 439 U. S. 1044.] Motion 
of appellant in No. 78-689 for additional time for oral argu-
ment granted, and five additional minutes allotted for that 
purpose. Appellees in these cases also allotted five additional 
minutes for oral argument.

No. 78-759. Leroy , Attor ney  General  of  Idaho , et  al . v . 
Great  Wes tern  United  Corp . C. A. 5th Cir. [Probable 
jurisdiction noted, 439 U. S. 1065.] Motion of the Solicitor 
General to permit the Securities and Exchange Commission to 
participate in oral argument as amicus curiae granted, and 15 
additional minutes allotted for that purpose. Appellant also 
allotted 15 additional minutes for oral argument.

No. 78-6032. Oronoz  v . United  State s Distr ict  Court  
for  the  Dis trict  of  Puerto  Rico  et  al . Motion for leave 
to file petition for writ of mandamus denied.

Certiorari Granted
No. 78-874. Roth  et  al . v . Bank  of  the  Common -

wealth . C. A. 6th Cir. Certiorari granted. Reported be-
low: 583 F. 2d 527.
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No. 78-572. Unite d  State s  Parole  Commis sion  et  al . v . 
Geraghty . C. A. 3d Cir. Certiorari granted and case set 
for oral argument in tandem with No. 78-904, Deposit 
Guaranty National Bank n . Roper, immediately infra. Mo-
tion to substitute members of a putative class as respondents 
or in the alternative to intervene is deferred to hearing of the 
case on the merits. Reported below: 579 F. 2d 238.

No. 78-904. Depos it  Guaranty  National  Bank  of  Jack - 
son , Mis si ss ippi v . Roper  et  al . C. A. 5th Cir. Certiorari 
granted limited to Questions 1 and 2 presented by the peti-
tion. Case set for oral argument in tandem with No. 78-572, 
United States Parole Commission v. Geraghty, immediately 
supra. Reported below: 578 F. 2d 1106.

Certiorari Denied. (See also Nos. 78-5760 and 78-5833, 
supra.)

No. 77-1444. Johnson  v . Abrams , Attor ney  General  of  
New  York , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 566 F. 2d 866.

No. 77-1517. Garrison  et  al . v . Gault . C. A. 7th Cir. 
Certiorari denied. Reported below: 569 F. 2d 993.

No. 78-240. Palme r  v . Ticcione  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 576 F. 2d 459.

No. 78-486. Council  for  Employm ent  and  Economic  
Energy  Use  v . WHDH Corp , et  al . C. A. 1st Cir. Certio-
rari denied. Reported below: 580 F. 2d 9.

No. 78-845. Penoli  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-867. Norman  v . Smith  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 2d 833.

No. 78-893. Peltier  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 585 F. 2d 314.
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No. 78-913. Beil  et  al . v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 1313.

No. 78-917. Beran  v . Unite d States . C. A. Sth Cir. 
Certiorari denied. Reported below: 580 F. 2d 324.

No. 78-945. Borough  of  Ellwood  City  v . Federa l  
Energy  Regulatory  Commis sion  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 583 F. 2d 642.

No. 78-974. Milwa ukee  Count y  v . City  of  Milw aukee  
et  al . C. A. 7th Cir. Certiorari denied.

No. 78-980. Grand  Trunk  Western  Railroad  Co . v . 
Barre tt . C. A. 7th Cir. Certiorari denied. Reported be-
low: 581 F. 2d 132.

No. 78-981. Graves  et  ux . v . Commi ssione r  of  Internal  
Reve nue . C. A. 6th Cir. Certiorari denied. Reported be-
low: 579 F. 2d 392.

No. 78-985. Gregory -Portland  Independent  Schoo l  
Distr ict  et  al . v . Texas  Educati on  Agency  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 576 F. 2d 81.

No. 78-999. Steere  Tank  Lines , Inc . v . United  Stat es . 
C. A. 5th Cir. Certiorari denied. Reported below: 577 F. 2d 
279.

No. 78-1001. West  et  al . v . Harris , Secretary , Depar t -
ment  of  Housing  and  Urban  Devel opme nt . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 873.

No. 78-1025. Parker  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 582 F. 2d 953.

No. 78-1087. Siverli ng  v. Penns ylvan ia . Super Ct. Pa. 
Certiorari denied. Reported below: 258 Pa. Super. 632, 391 
A. 2d 700.
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No. 78-1101. Biancone  v . Pennsylvania . Super. Ct. 
Pa. Certiorari denied.

No. 78-1104. Adams  et  al . v . Reimer . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 621.

No. 78-1115. Daytona  Beach  Raci ng  and  Recreation al  
Facil it ie s Distr ict  et  al . v . County  of  Volusia  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 579 F. 2d 
367.

No. 78-1116. Shell  Oil  Co . v . Deukmeji an , Attorney  
General  of  Calif ornia . C. A. 9th Cir. Certiorari denied. 
Reported below: 587 F. 2d 34.

No. 78-1151. Safe  Stop  Brake  Corp . v . General  Motors  
Corp . C. A. 9th Cir. Certiorari denied. Reported below: 
587 F. 2d 982.

No. 78-1171. Single ton  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 174 Conn. 112, 384 A. 2d 
334.

No. 78-1198. Miller  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 588 F. 2d 1256.

No. 78-1208. Curtis  Circulati on  Co . v . Gould  Paper  
Corp . C. A. 2d Cir. Certiorari denied. Reported below: 
594 F. 2d 852.

No. 78-1209. Richard son  et  al . v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 588 F. 2d 1235.

No. 78-1235. Cobb  v . Unite d Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 588 F. 2d 607.

No. 78-5223. Beasley  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 576 F. 2d 626.

No. 78-5610. Tranows ki  v . Unite d  State s . C. A. 7th 
Cir. Certiorari denied. Reported below: 588 F. 2d 835.
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No. 78-5761. Pres ton  v . Estel le , Correc tions  Direc -
tor . Ct. Crim. App. Tex. Certiorari denied.

No. 78-5767. Mitchell  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied.

No. 78-5777. Palmer  v . Kapner , Judge . Sup. Ct. Fla. 
Certiorari denied. Reported below: 364 So. 2d 889.

No. 78-5863. Pil kington  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 583 F. 2d 746.

No. 78-5950. Haywood  v . Illinois . App. Ct. HL, 1st 
Dist. Certiorari denied. Reported below: 60 Ill. App. 3d 
236, 376 N. E. 2d 328.

No. 78-5956. Brown  v . Unit ed  States . Ct. Cl. Certio-
rari before judgment denied.

No. 78-5965. Dickers on  v . Unite d States . Ct. App. 
D. C. Certiorari denied. Reported below: 392 A. 2d 516.

No. 78-6022. Hafen  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
64 App. Div. 2d 1034, 409 N. Y. S. 2d 37.

No. 78-6023. Smith  v . Warden , Menard  Correcti onal  
Center . C. A. 7th Cir. Certiorari denied. Reported be-
low: 582 F. 2d 1285.

No. 78-6024. Sulie  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 269 Ind. 204, 379 N. E. 2d 455.

No. 78-6026. Mapp  v . Clem ent , Correctional  Superi n -
tendent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 591 F. 2d 1330.

No. 78-6036. Garcia  v . Malley , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 78-6046. Campbell  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.
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No. 78-6038. Wright  v . South  Caroli na . Sup. Ct. S. C. 
Certiorari denied. Reported below: 272 S. C. 429, 248 S. E. 
2d 587.

No. 78-6042. Lusk  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
63 App. Div. 2d 919, 406 N. Y. S. 2d 62.

No. 78-6043. Tidw ell  v . Atw ood , Commi ss ioner  of  
Johnso n  County , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 586 F. 2d 840.

No. 78-6047. Simp son  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-6049. Arago n v . Malle y , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 78-6053. Phillip s v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 78-6121. Snow , Adminis tratr ix  v . Transi t  Casu -
alty  Co. C. A. 5th Cir. Certiorari denied. Reported be-
low: 584 F. 2d 97.

No. 78-6145. Doole y  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 587 F. 2d 201.

No. 78-6156. Taylor  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 78-6162. Mendoza -Cardenas  v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied.

No. 78-774. Reporte rs  Commit tee  for  Freedom  of  the  
Press  et  al . v . American  Tele phone  & Telegr aph  Co . et  
al . C. A. D. C. Cir. Certiorari denied. Mr . Justice  Bren -
nan , Mr . Justice  Stewart , and Mr . Justi ce  Marsh all  
would grant certiorari. Reported below: 192 U. S. App. D. C. 
376, 593 F. 2d 1030.
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No. 78-789. Clark  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Mr . Just ice  Brennan , Mr . Justice  White , and 
Mr . Justice  Marsh all  would grant certiorari. Reported 
below: 55 Ohio St. 2d 257, 379 N. E. 2d 597.

No. 78-906. Otter  Tail  Power  Co . v . Federal  Energy  
Regula tory  Commis si on  et  al . C. A. 8th Cir. Certiorari 
denied. Mr . Justice  Blackmun  took no part in the consid-
eration or decision of this petition. Reported below: 583 
F. 2d 399.

No. 78-947. New  York  et  al . v . National  Labor  Rela -
tions  Board . C. A. 2d Cir. Certiorari denied. Mr . Justic e  
White  would grant certiorari.

No. 78-956. Coven  v . Securitie s and  Exchange  Com -
mis sio n . C. A. 2d Cir. Certiorari denied. Mr . Justic e  
White  and Mr . Just ice  Powell  would grant certiorari. Re-
ported below: 581 F. 2d 1020.

No. 78-1125. Fishe r , U. S. Dis trict  Judge  v . Coop er  
Tire  & Rubber  Co . C. A. 5th Cir. Certiorari denied. Mr . 
Justice  Blackmu n  would grant certiorari.

No. 78-5369. Hughes  v . Texas . Ct. Crim. App. Tex.;
No. 78-5454. Felder  v . Texas . Ct. Crim. App. Tex.; and
No. 78-5862. Bell  v . Missi ssip pi . Sup. Ct. Miss. Cer-

tiorari denied. Reported below: No. 78-5369, 563 S. W. 2d 
581; No. 78-5454, 564 S. W. 2d 776; No. 78-5862, 360 So. 2d 
1206.

Mr . Justice  Brennan  and Mr . Justi ce  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.
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No. 78-1140. Michigan  v . Jones . Sup. Ct. Mich. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. The  Chief  Just ice  and Mr . 
Justice  Powell  would grant certiorari. Reported below: 
403 Mich. 527, 271 N. W. 2d 515.

Rehearing Denied
No. 77-1688. Symm , Tax  Assess or -Coll ecto r  of  Waller  

County , Texas  v . Unite d  State s  et  al ., 439 U. S. 1105;
No. 78-563. American  Asso ciati on  of  Councils  of  Medi -

cal  Staff s of  Private  Hosp itals , Inc . v . Calif ano , Secre -
tary  of  Health , Education , and  Welfar e , 439 U. S. 1114;

No. 78-674. Mayer  v . Ohio  State  Bar  Assn ., 439 U. S. 
1048;

No. 78-782. Pipeli ne  Construc tion  Co ., Inc . v . Jaff ee  
et  al ., 439 U. S. 1115;

No. 78-5632. Calhoun  et  ux . v . Unite d  States , 439 U. S. 
1118; and

No. 78-5726. Sommervil le  v . Alabama , 439 U. S. 1118. 
Petitions for rehearing denied.

March  19, 1979

Affirmed on Appeal
No. 78-721. Quern , Director , Departme nt  of  Public  

Aid  of  Illino is , et  al . v . Hernandez  et  ux . Appeal from 
D. C. N. D. Ill. Motion of appellees for leave to proceed in 
forma pauperis granted. Judgment affirmed. Reported be-
low: See 471 F. Supp. 516.

Appeals Dismissed
No. 78-421. Dahlb erg  Electro nics , Inc ., et  al . v . Kiev - 

lan  et  al . Appeal from Ct. App. Cal., 1st App. Dist., dis-
missed for want of substantial federal question. Reported 
below: 78 Cal. App. 3d 951, 144 Cal. Rptr. 585.
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No. 78-1091. Love  v . Maynard . Appeal from Ct. App. 
Ohio, Franklin County, dismissed for want of substantial fed-
eral question.

No. 78-1119. Fazekas  v . Univers ity  of  Houston  et  al . 
Appeal from Ct. Civ. App. Tex., 1st Sup. Jud. Dist., dismissed 
for want of substantial federal question. Reported below: 
565 S. W. 2d 299.

No. 78-1285. Floyd  v . Arizona . Appeal from Ct. App. 
Ariz. dismissed for want of substantial federal question. Re-
ported below: 120 Ariz. 358, 586 P. 2d 203.

No. 78-6102. Abken  v . Pennsy lvani a . Appeal from 
Super. Ct. Pa. dismissed for want of substantial federal ques-
tion. Reported below: 258 Pa. Super. 582, 391 A. 2d 672.

No. 78-1160. Saker  et  ux . v . Harps ter  Bank . Appeal 
from Ct. App. Ohio, Franklin County, dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5844. Farrel l  v . Johnson . Appeal from Sup. Ct. 
Va. dismissed for want of substantial federal question. Mr . 
Justice  Brennan , Mr . Justi ce  White , and Mr . Justice  
Marshall  would note probable jurisdiction and set case for 
oral argument.

Certiorari Granted—Vacated and Remanded
No. 77-1653. Childs  v . Childs . App. Div., Sup. Ct. 

N. Y., 2d Jud. Dept. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Orr v. 
Orr, ante, p. 268. Mr . Justi ce  Stewar t  dissents. Reported 
below: 60 App. Div. 2d 639, 400 N. Y. S. 2d 356.

No. 77-1786. Loyacano  v . Le  Blanc . Sup. Ct. La. Cer-
tiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Orr v. Orr, ante, p. 268. Re-
ported below: 358 So. 2d 304.
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Miscellaneous Orders
No. A-731 (78-6198). Hudak  v . Curator s of  the  Uni -

versi ty  of  Missou ri  et  al . C. A. 8th Cir. Application for 
stay, addressed to Mr . Just ice  Marsh all  and referred to the 
Court, denied.

No. A-757. Elias  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Application for stay, addressed to Mr . Justice  Mar -
shall  and referred to the Court, denied.

No. A-771. Union  Light , Heat  & Power  Co . et  al . v . 
Rubin , U. S. Distr ict  Judge . C. A. 6th Cir. Application 
for stay, presented to The  Chief  Justi ce , and by him referred 
to the Court, denied. Mr . Justice  Stew art  took no part in 
the consideration or decision of this application.

No. A-759 (78-1277). Goldin g  v . City  Council  of  the  
City  of  Richmond  et  al . Sup. Ct. Va. Application for 
stay, addressed to Mr . Just ice  Brennan  and referred to the 
Court, denied.

No. D-143. In  re  Disbarment  of  Beasle y . Disbarment 
entered. [For earlier order herein, see 439 U. S. 950.]

No. D-149. In  re  Disbarment  of  Genua . Disbarment 
entered. [For earlier order herein, see 439 U. S. 1041.]

No. D-151. In  re  Disbarment  of  Hopf l . Disbarment 
entered. [For earlier order herein, see 439 U. S. 1042.]

No. D-154. In  re  Disb arment  of  Brickel . Disbarment 
entered. [For earlier order herein, see 439 U. S. 1042.]

No. 78-223. Nation al  Labor  Relati ons  Board  et  al . v . 
Bapti st  Hosp ital , Inc . C. A. 6th Cir. [Certiorari granted, 
439 U. S. 1065.] Motion of National Union of Hospital & 
Health Care Employees, RWDSU, AFL-CIO, for leave to file 
a brief as amicus curiae granted.
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No. 78-303. Colby , Direct or , Central  Intelligence  
Agency , et  al . v . Driver  et  al . C. A. 1st Cir. [Certiorari 
granted, 439 U. S. 1113.] Motion of the Solicitor General for 
divided argument granted.

No. 78-349. United  States  v . Helstosk i; and
No. 78-546. Helstoski  v . Meanor , U. S. Distr ict  Judge , 

et  al . C. A. 3d Cir. [Certiorari granted, 439 U. S. 1045.] 
Motion of Thomas P. O’Neill, Jr., et al. for leave to partici-
pate in oral argument as amici curiae granted, and 15 addi-
tional minutes allotted for that purpose. Motion of Hel-
stoski to defer oral argument denied. The  Chief  Justic e , 
Mr . Just ice  Stewart , Mr . Justice  Rehnquist , and Mr . Jus -
tice  Stevens  would grant the latter motion. Mr . Justice  
Powell  took no part in the consideration or decision of the 
latter motion.

No. 78-432. Unite d Steelworkers  of  America , AFL- 
CIO-CLC v. Weber  et  al . ;

No. 78-435. Kaiser  Alumi num  & Chemic al  Corp . v . 
Weber  et  al . ; and

No. 78-436. Unite d  State s  et  al . v . Weber  et  al . C. A. 
5th Cir. [Certiorari granted, 439 U. S. 1045.] Motions for 
leave to file briefs as amici curiae filed by the following were 
granted: Pacific Legal Foundation, Washington Legal Foun-
dation, Southeastern Legal Foundation, United States Justice 
Foundation, and Great Plains Legal Foundation. Motion of 
Government Contract Employers Assn, for leave to partici-
pate in oral argument as amicus curiae denied. Mr . Just ice  
Steve ns  took no part in the consideration or decision of these 
motions.

No. 78-511. Lo-Ji Sales , Inc . v . New  York . App. Term, 
Sup. Ct. N. Y., 9th and 10th Jud. Dists. [Certiorari granted, 
439 U. S. 978.] Motions of American Booksellers Assn., Inc., 
et al., and Charles H. Keating, Jr., for leave to file briefs as 
amici curiae granted.
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No. 78-482. Smit h , Judge , et  al . v . Daily  Mail  Pub -
lis hing  Co. et  al . Sup. Ct. App. W. Va. [Certiorari 
granted, 439 U. S. 963.] Motion of Paul Raymond Stone for 
leave to participate in oral argument as amicus curiae denied.

No. 78-575. Southern  Railw ay  Co . v . Seaboar d  Allied  
Millin g  Corp , et  al . ;

No. 78-597. Inter sta te  Commerce  Commis sion  v . Sea -
board  Alli ed  Milling  Corp , et  al . ; and

No. 78-604. Seaboard  Coast  Line  Railro ad  Co . et  al . v . 
Seaboar d  Allied  Milli ng  Corp , et  al . C. A. 8th Cir. [Cer-
tiorari granted, 439 U. S. 1066.] Motion of the Solicitor Gen-
eral for additional time for oral argument granted, and 15 min-
utes allotted for that purpose. Mr . Justice  Powel l  took no 
part in the consideration or decision of this motion.

No. 78-610. Colum bus  Board  of  Education  et  al . v . 
Penick  et  al . C. A. 6th Cir. [Certiorari granted, 439 U. S. 
1066.] Motions of Neighborhood School Coordinating Com-
mittee et al. and Delaware State Board of Education et al. for 
leave to file briefs as amici curiae granted.

No. 78-627. Dayton  Board  of  Educat ion  et  al . v . 
Brin kman  et  al . C. A. 6th Cir. [Certiorari granted, 439 
IT. S. 1066.] Motions of Delaware State Board of Education 
et al. and Pacific Legal Foundation for leave to file briefs as 
amici curiae granted.

No. 78-690. Reite r  v . Sonotone  Corp , et  al . C. A. 8th 
Cir. [Certiorari granted, 439 U. S. 1065.] Motion of Ken-
nedy Smith et al. for leave to file a brief as amici curiae 
granted. Motion of the Solicitor General for divided argu-
ment granted. Motion of the Attorney General of Minnesota 
for leave to participate in oral argument as amicus curiae 
granted, and 10 additional minutes allotted for that purpose. 
Respondents also allotted 10 additional minutes for oral 
argument.
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No. 78-749. Kentucky  v . Whorton . Sup. Ct. Ky. 
[Certiorari granted, 439 U. S. 1067.,] Consideration of re-
spondent’s suggestion of mootness deferred to hearing of case 
on the merits.

No. 78-759. Leroy , Attorney  General  of  Idaho , et  al . v . 
Great  Wes tern  United  Corp . C. A. 5th Cir. [Probable 
jurisdiction noted, 439 U. S. 1065.] Motion of National As-
sociation of Insurance Commissioners for leave to file a brief 
as amicus curiae granted. Motions of Attorney General of 
New York and Attorney General of Ohio for leave to partici-
pate in oral argument as amici curiae denied.

No. 78-1177. White  Mounta in  Apache  Trib e  et  al . v . 
Bracker  et  al . Ct. App. Ariz. The Solicitor General is in-
vited to file a brief in this case expressing the views of the 
United States.

No. 78-5283. Jackson  v . Virgi nia  et  al . C. A. 4th Cir. 
[Certiorari granted, 439 U. S. 1001.] Motion of the Attorney 
General of California for leave to participate in oral argument 
as amicus curiae denied.

No. 78-6096. Welch  v . Celebrezze , Chief  Justi ce , 
Suprem e  Court  of  Ohio ; and

No. 78-6133. Medley  v . Moultrie , Judge . Motions for 
leave to file petitions for writs of mandamus denied.

Certiorari Granted
No. 77-6219. Baldasar  v . Illino is . App. Ct. Ill., 2d Dist. 

Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 52 Ill. App. 3d 305, 
367 N. E. 2d 459.

No. 78-959. Perrin  v . United  States . C. A. 5th Cir. 
Certiorari granted limited to Question 1 presented by the 
petition. Reported below: 580 F. 2d 730.
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No. 78-599. Secre tary  of  the  Navy  et  al . v . Huff  et  al . 
C. A. D. C. Cir. Motion of respondents for leave to proceed 
in forma pauperis granted. Certiorari granted and case set 
for oral argument in tandem with No. 78-1006, Brown n . 
Glines, immediately infra. Reported below: 188 U. S. App. 
D. C. 26, 575 F. 2d 907.

No. 78-1006. Brown , Secretar y  of  Defens e , et  al . v . 
Glines . C. A. 9th Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari granted and 
case set for oral argument in tandem with No. 78-599, Sec-
retary of the Navy v. Huff, immediately supra. Reported 
below: 586 F. 2d 675.

No. 78-972. Unite d  States  v . Appelbaum . C. A. 3d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 584 F. 2d 1264.

No. 78-990. United  States  v . Bailey  et  al . ; and United  
State s  v . Cogdell . C. A. D. C. Cir. Motions of respondents 
for leave to proceed in forma pauperis and certiorari granted. 
Reported below: 190 U. S. App. D. C. 142, 585 F. 2d 1087 
(first case); 190 U. S. App. D. C. 185, 585 F. 2d 1130 (second 
case).

No. 78-1183. Carbon  Fuel  Co. v. Unite d  Mine  Workers  
of  Amer ica  et  al . C. A. 4th Cir. Certiorari granted. Re-
ported below: 582 F. 2d 1346.

Certiorari Denied. (See also No. 78-1160, supra.)
No. 76-6853. Randle  et  al . v . Beal , Secreta ry , Depar t -

ment  of  Public  Welf are  of  Penns ylvan ia , et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 551 F. 2d 2.

No. 78-221. Sierra  Terreno  et  al . v . Tahoe  Regional  
Planning  Agenc y . Ct. App. Cal., 3d App. Dist. Certiorari 
denied. Reported below: 79 Cal. App. 3d 439, 144 Cal. Rptr. 
776.
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No. 78-792. Ellis  Trucking  Co ., Inc ., et  al . v . Smart  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
580 F. 2d 215.

No. 78-817. Donald  Everett  D. et  al . v . Califor nia . 
Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 78-860. Wolkind  v. Virgini a . Cir. Ct., Henrico 
County, Va. Certiorari denied.

No. 78-905. Mc Kenna  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 779.

No. 78-927. Gros  Ventre  Trib e of  the  Fort  Belkn ap  
Indian  Reservation , Montana  v . United  States  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 581 F. 2d 
1314.

No. 78-937. Taylor  v . Simmons  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 78-948. Tinghino  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 2d 839.

No. 78-954. Weste rn  Fuels  Assn ., Inc ., et  al . v . Natu -
ral  Resourc es  Defense  Council , Inc ., et  al . C. A. D. C. 
Cir. Certiorari denied.

No. 78-964. Farmer  v . Holton , Judge . Ct. App. Ga. 
Certiorari denied. Reported below: 146 Ga. App. 102, 245 
S. E. 2d 457.

No. 78-966. Miller  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 589 F. 2d 1117.

No. 78-977. Abney  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 584 F. 2d 388.

No. 78-988. Laurenti  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 581 F. 2d 37.
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No. 78-1004. Heilman  et  al . v . Bell , Attorney  Gen -
eral , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 583 F. 2d 373.

No. 78-1017. Tug  Ocean  Prince , Inc ., et  al . v . United  
Stat es  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 584 F. 2d 1151.

No. 78-1019. Swaf ford  v . Avakian . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1224.

No. 78-1022. Crowel l  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 586 F. 2d 1020.

No. 78-1026. Klingaman , t /a  Banner  Sightsee ing  Co., 
et  al . v. Sommers . Dist. Ct. App. Fla., 2d Dist. Certiorari 
denied. Reported below: 354 So. 2d 1219.

No. 78-1035. Pace  et  al . v . Depart ment  of  the  Treas -
ury  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 582 F. 2d 39.

No. 78-1044. DiLuigi  v . Kafka las , Adjutan t  General  
of  Penns ylvan ia . C. A. 3d Cir. Certiorari denied. Re-
ported below: 584 F. 2d 22.

No. 78-1047. Horvat  et  al . v . Commi ss ioner  of  Inter -
nal  Reve nue . C. A. 7th Cir. Certiorari denied. Reported 
below: 582 F. 2d 1282.

No. 78-1061. Hale y  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-1062. Mc Manus  et  al . v . Commi ss ioner  of  In -
terna l  Reve nue . C. A. 9th Cir. Certiorari denied. Re-
ported below: 583 F. 2d 443.

No. 78-1089. RKO Genera l , Inc . v . Multi -State  Com -
muni cati ons , Inc . C. A. D. C. Cir. Certiorari denied. 
Reported below: 192 U. S. App. D. C. 1, 590 F. 2d 1117.
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No. 78-1090. Big  Three  Indus trial  Gas  & Equip ment  
Co., Inc . v . National  Labor  Rela tio ns  Board . C. A. 5th 
Cir. Certiorari denied. Reported below: 579 F. 2d 304.

No. 78-1092. Internat ional  Associ ation  of  Machini sts  
& Aerosp ace  Worker s , Airl ine  Distr ict  Lodge  146, et  al . 
v. Air  Line  Employee s  Associ ation  Intern atio nal  Union  
et  al . Ct. Civ. App. Tex., 10th Sup. Jud. Dist. Certiorari 
denied. Reported below: 567 S. W. 2d 623.

No. 78-1109. Bogle  et  al . v . Florida . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 353 So. 
2d 700.

No. 78-1121. Orr  v . Argus -Press  Co . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 1108.

No. 78-1123. Gonzalez  et  al . v . Northwe st  Airl ines , 
Inc ., et  al . C. A. 3d Cir. Certiorari denied. Reported be-
low: 586 F. 2d 834.

No. 78-1132. Waterbury  Petr ole um  Products , Inc . v . 
John  B. Hull , Inc ., et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 588 F. 2d 24.

No. 78-1137. Hause r  v . Washi ngton . Ct. App. Wash. 
Certiorari denied. Reported below: 19 Wash. App. 506, 576 
P. 2d 420.

No. 78-1141. Steelcase , Inc . v . Delw ood  Furni ture  Co ., 
Inc . C. A. 5th Cir. Certiorari denied. Reported below: 
578 F. 2d 74.

No. 78-1147. Wilson  v . Board  of  Governors , Washing -
ton  State  Bar  Assn . Sup. Ct. Wash. Certiorari denied. 
Reported below: 90 Wash. 2d 649, 585 P. 2d 136.

No. 78-1148. New  World  Life  Insurance  Co . v . Georgia  
Internati onal  Life  Insurance  Co . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 388.
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No. 78-1149. Litton  Industrial  Produ cts , Inc . v . 
Jamesb ury  Corp . C. A. 2d Cir. Certiorari denied. Re-
ported below: 586 F. 2d 917.

No. 78-1150. Nickola  v . Peterson , dba  Kaydee  Products  
Co . C. A. 6th Cir. Certiorari denied. Reported below: 580 
F. 2d 898.

No. 78-1156. Mac Donald  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 585 F. 2d 1211.

No. 78-1159. Hanner  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 572 S. W. 2d 702.

No. 78-1163. Ohio  Edis on  Co . v . William s , Direc tor , 
Ohio  Environmental  Protection  Agenc y . Ct. App. Ohio, 
Franklin County. Certiorari denied.

No. 78-1165. Chicago  Title  & Trust  Co ., Trust ee , et  al . 
v. Lisner  et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1092.

No. 78-1180. Rosent hal  v . Attorney  Regis tration  and  
Disci pli nary  Commis si on  of  Illinoi s ; and

No. 78-1193. Carnow  v . Attorney  Regis tratio n and  
Disci plinary  Commis si on  of  Illino is . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 73 Ill. 2d 46, 382 N. E. 2d 
257.

No. 78-1182. Kline  v . Pittsb urgh  & Lake  Erie  Railroad  
Co. C. A. 3d Cir. Certiorari denied. Reported below: 588 
F. 2d 821.

No. 78-1187. Miller  v . Atchiso n , Topek a  & Santa  Fe  
Railw ay  Co . Ct. Civ. App. Tex., 2d Sup. Jud. Dist. Cer-
tiorari denied.

No. 78-1189. Fadden  v . Mass achusetts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: ----  Mass. ---- ,
---- N. E. 2d----- .
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No. 78-1199. Forest  Lawn  Memori al  Gardens , Inc ., 
et  al . v. Ayres  et  al . Ct. App. Tenn. Certiorari denied.

No. 78-1203. Shagoury  v . Mass achuset ts . Ct. App. 
Mass. Certiorari denied. Reported below: — Mass. App. 
---- , 380 N. E. 2d 708.

No. 78-1220. Ley  v . Cats  et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 591 F. 2d 1329.

No. 78-1234. Gust  v . Cramer . C. A. 2d Cir. Certiorari 
denied. Reported below: 594 F. 2d 852.

No. 78-1242. Insurance  Company  of  North  Amer ica  v . 
Filo r , Bullard  & Smyth . C. A. 2d Cir. Certiorari denied. 
Reported below: 605 F. 2d 598.

No. 78-1244. Fredericks  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 586 F. 2d 470.

No. 78-1246. Parish  et  al . v . Maryland  & Virginia  
Milk  Producers  Assn ., Inc ., et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 588 F. 2d 1350.

No. 78-1280. Werbr ouck  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 589 F. 2d 273.

No. 78-5771. Burke  v . Virginia  State  Peni ten tia ry . 
C. A. 4th Cir. Certiorari denied. Reported below: 577 F. 2d 
732.

No. 78-5796. Eby  et  al . v . Virginia . Sup. Ct. Va. Cer-
tiorari denied.

No. 78-5809. Artw ay  v . Klein  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 78-5810. Turner  et  al . v . Jones  et  al . C. A. 5th 
Cir. Certiorari denied.

No. 78-5823. Bertolott i v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 590 F. 2d 1379.
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No. 78-5831. Rachal  v . Louis iana . Sup. Ct. La. Cer- 
teriorari denied. Reported below: 362 So. 2d 737.

No. 78-5835. Huff  v . Wainwri ght , Secre tary , Depart -
ment  of  Off ender  Rehabil itat ion  of  Florida . C. A. 5th 
Cir. Certiorari denied. Reported below: 583 F. 2d 744.

No. 78-5849. Mulli ns  v . Tenness ee . Ct. Crim. App. 
Tenn. Certiorari denied. Reported below: 571 S. W. 2d 852.

No. 78-5875. Moone  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 588 F. 2d 824.

No. 78-5877. Weinrauch  v . United  State s  Secret  Serv -
ice  et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 584 F. 2d 974.

No. 78-5887. Cogdell  v . United  States ;
No. 78-5889. Walker  v . United  States ; and
No. 78-5904. Bailey  v . United  States . C. A. D. C. Cir. 

Certiorari denied. Reported below: No. 78-5887, 190 U. S. 
App. D. C. 185, 585 F. 2d 1130; Nos. 78-5889 and 78-5904, 
190 U. S. App. D. C. 142, 585 F. 2d 1087.

No. 78-5921. Liles  v . Merit  Systems  Protecti on  Board  
et  al . C. A. 10th Cir. Certiorari denied.

No. 78-5923. Mastrocolo  v . Calif ano , Secre tary  of  
Health , Educat ion , and  Welfare . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 575 F. 2d 880.

No. 78-5924. Smith  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 844.

No. 78-5936. Drucker  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1332.

No. 78-5943. Dittma n  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 586 F. 2d 841.
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No. 78-5955. Schere r  v . Webster , Directo r , Federal  
Bureau  of  Investi gation , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 584 F. 2d 170.

No. 78-5976. Harri s v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 586 F. 2d 838.

No. 78-5986. Hill  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 590 F. 2d 336.

No. 78-5999. Herrell  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 588 F. 2d 711.

No. 78-6010. Beals  v . Wils on  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 78-6012. Mc Grath  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-6057. Pope  v . Pomerleau  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 577.

No. 78-6059. Irons  v . Montany e , Correcti onal  Super -
inten dent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 591 F. 2d 1330.

No. 78-6063. Staff ord  v . NAA Empl oyees  Federal  
Credit  Union . Ct. App. Cal., 2d App. Dist. Certiorari 
denied.

No. 78-6065. Langford  v . Michigan . Ct. App. Mich. 
Certiorari denied. Reported below: 76 Mich. App. 197, 256 
N. W. 2d 578.

No. 78-6075. Harper  v . Califor nia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 78-6078. Sankey  v . Alabam a . Sup. Ct. Ala. Cer-
tiorari denied. Reported below: 364 So. 2d 362.

No. 78-6079. Young  v . Califor nia . Sup. Ct. Cal. Cer-
tiorari denied.
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No. 78-6084. Blankens hip  v . Mc Carley  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 585 F. 2d 518.

No. 78-6085. Thomas  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported be-
low: 65 App. Div. 2d 679, 409 N. Y. S. 2d 324.

No. 78-6092. Jones  v . Morris , Warde n . C. A. 7th Cir. 
Certiorari denied. Reported below: 590 F. 2d 684.

No. 78-6094. Jones  v . Cardwe ll , Prison  Superi ntend -
ent . C. A. 9th Cir. Certiorari denied. Reported below: 
588 F. 2d 279.

No. 78-6097. Green  v . White . C. A. 8th Cir. Certiorari 
denied.

No. 78-6110. Rosher  v . Wainwright , Direct or , Depart -
ment  of  Off ender  Rehabi litati on  of  Florida . C. A. 5th 
Cir. Certiorari denied. Reported below: 588 F. 2d 826.

No. 78-6111. King  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 586 P. 2d 756.

No. 78-6112. Holli man  v . Harge tt , Warden , et  al . 
C. A. 5th Cir. Certiorari denied.

No. 78-6113. Denni s  v . Wainw right , Direct or , Depart -
ment  of  Off ender  Rehabilitation  of  Florida . C. A. 5th 
Cir. Certiorari denied.

No. 78-6114. Richard  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 269 Ind. 607, 382 N. E. 2d 
899.

No. 78-6115. Awkar d  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 78-6119. Gale  v . Harris , Correc tional  Superin -
tendent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 580 F. 2d 52.
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No. 78-6122. Mills  v . Ohio . Ct. App. Ohio, Knox 
County. Certiorari denied.

No. 78-6123. Philli ps v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 78-6128. Chumley  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 482 Pa. 626, 394 A. 2d 
497.

No. 78-6130. Leary  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 78-6148. Fraire  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-6154. Lovallo  v . Vete rans ’ Administration  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
588 F. 2d 821.

No. 78-6168. Mans ueto  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1335.

No. 78-6178. Berkl ey  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 192 U. S. App. 
D. C. 294, 591 F. 2d 903.

No. 78-6186. Kilb urn  v . Unit ed  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 596 F. 2d 928.

No. 78-6202. Magee  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 636.

No. 78-6203. Poolaw  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 588 F. 2d 103.

No. 78-6208. Wils on  v . International  Union , United  
Automo bile , Aerosp ace  & Agricultu ral  Implem ent  Work -
ers  of  America , UAW, et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 588 F. 2d 836.
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No. 78-6209. Goosb y v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1337.

No. 78-6219. Smith  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-6234. King  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1337.

No. 78-6246. Oroz co -Rico  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 589 F. 2d 433.

No. 78-6247. Lock  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 588 F. 2d 452.

No. 78-6251. Jones  v . United  States . C. A. 2d Cir. 
Certiorari denied.

No. 78-6257. Greene  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 588 F. 2d 1352.

No. 78-933. Tulley , Guardian  v . Tulley . Ct. App. 
Cal., 1st App. Dist. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Re-
ported below: 83 Cal. App. 3d 698, 146 Cal. Rptr. 266.

No. 78-1170. Attorney  General  of  New  York  v . 
Mizell . C. A. 2d Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 586 F. 2d 942.

No. 78-1039. Faring  v . Faring . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Application for 
stay, presented to Mr . Just ice  Marsh all , and by him re-
ferred to the Court, denied. Reported below: 63 App. Div. 
2d 691, 404 N. Y. S. 2d 890.

No. 78-1178. Directo r , Offi ce  Workers ’ Comp ensat ion  
Programs , U. S. Departm ent  of  Labor  v . Jackso nvi lle  
Shipyards , Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Mr . Just ice  Blackmu n would grant certiorari. Reported 
below: 575 F. 2d 79.
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No. 78-5274. Shipp y , aka  Prewit t  v . Estel le , Correc -
tions  Direc tor , et  al . Ct. Crim. App. Tex. Certiorari 
denied based on respondents’ representation that “[a]s long 
as [petitioner] is actively pursuing his right to a writ of 
habeas corpus, [he] will not be executed.” Brief in Opposi-
tion 3.

No. 78-1049. Aliqui ppa  & Southern  Railroad  Co . et  al . 
v. United  States  et  al . ; and

No. 78-1069. Baltimore  & Ohio  Chicag o Terminal  
Railro ad  Co . et  al . v . United  States  et  al . C. A. 3d Cir. 
Certiorari denied. Mr . Justi ce  Powell  took no part in the 
consideration or decision of these petitions. Reported below: 
583 F. 2d 678.

No. 78-5535. Bodde  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 568 S. W. 2d 344.

Mr . Justi ce  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

Rehearing Denied
No. 77-1567. Buck  v . Hunter  et  al ., 439 U. S. 1059;
No. 78-730. American  Export  Lines , Inc ., et  al . v . 

Metal  Traders , Inc ., 439 U. S. 1128;
No. 78-786. Mc Dannald  v . Hill , Attor ney  General  of  

Texas , et  al ., 439 U. S. 1128;
No. 78-5784. Gibson  v . Miss ouri  Pacific  Railroad  Co . 

et  al ., ante, p. 921; and
No. 78-5819. Alers  v . Toledo  et  al ., 439 U. S. 1131. 

Petitions for rehearing denied.
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No. 78-5824. Silo  v . Pennsylvania , 439 U. S. 1132; and
No. 78-5830. Jeter  v . United  States , 439 U. S. 1120. 

Petitions for rehearing denied.

No. 78-454. Pavle cka  et  al . v . Banner , Commis sioner  
of  Patent s and  Tradema rks , 439 U. S. 1046. Motion for 
leave to file petition for rehearing denied.

March  26, 1979*
Appeal Dismissed

No. 78-1126. Hoagland  et  al . v . Minn esota . Appeal 
from Sup. Ct. Minn, dismissed for want of substantial federal 
question. Reported below: 270 N. W. 2d 778.

Vacated and Remanded on Appeal
No. 78-846. First  of  Omaha  Service  Corp ., dba  Bank - 

America rd , et  al . v. Iowa  ex  rel . Turne r , Attorney  Gen -
eral  of  Iowa . Appeal from Sup. Ct. Iowa. Judgment va-
cated and case remanded for further consideration in light of 
Marquette National Bank v. First of Omaha Service Corp., 
439 U. S. 299 (1979). Reported below: 269 N. W. 2d 409.

Miscellaneous Orders
No. 78-432. United  Steelworkers  of  Amer ica , AFL- 

CIO-CLC v. Weber  et  al .;
No. 78-435. Kais er  Aluminum  & Chemic al  Corp . v . 

Weber  et  al . ; and
No. 78-436. Unite d  States  et  al . v . Weber  et  al . C. A. 

5th Cir. [Certiorari granted, 439 U. S. 1045.] Motion of 
Affirmative Action Coordinating Center et al. for leave to par-
ticipate in oral argument as amici curiae denied. Mr . Justi ce  
Stevens  took no part in the consideration or decision of this 
motion.!

*Mr . Just ice  Powe ll  took no part in the consideration or decision of 
cases in which orders hereinafter reported were announced on this date.

+See also note, supra.
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No. 78-156. United  States  v . Addonizio  et  al . C. A. j 
3d Cir. [Certiorari granted, 439 U. S. 1045.] Motion of 
respondents for divided argument granted.

No. 78-437. Calif ano , Secre tary  of  Health , Education , 
and  Welfare  v . Westcott  et  al . ; and

No. 78-689. Pratt , Commi ss ioner , Departm ent  of  Pub -
lic  Welfare  of  Mass achuse tts  v . Wes tcott  et  al . D. C. 
Mass. Motion of American Civil Liberties Union et al. for 
leave to file a brief as amici curiae granted.

No. A-778 (78-1359). Gunduy  v . United  States . C. A. 
2d Cir. Application for stay, addressed to Mr . Justice  Bren -
nan  and referred to the Court, denied.

No. 78-5981. Ferri  v . Ackerm an . Sup. Ct. Pa. [Cer-
tiorari granted, ante, p. 907.] Motion of petitioner for ap-
pointment of counsel granted, and it is ordered that Julian N. 
Eule, Esquire, of Philadelphia, Pa., be appointed to serve as 
counsel for petitioner in this case.

No. 78-6299. Satte rlee  v . Loggi ns , Correcti onal  Super -
intendent , et  al . Motion for leave to file petition for writ 
of habeas corpus denied.

No. 78-6135. Bury  v . United  State s  Dis trict  Court  for  
the  Middle  Distr ict  of  Florida  et  al . Motion for leave to 
file petition for writ of mandamus and/or prohibition denied.

Probable Jurisdiction Noted
No. 78-1143. Vance , Secre tary  of  State  v . Terrazas . 

Appeal from C. A. 7th Cir. Motion of appellee for leave to 
proceed in forma pauperis granted. Probable jurisdiction 
noted. Reported below: 577 F. 2d 7.

No. 78-5937. Ybarra  v . Illi nois . Appeal from App. Ct. 
HL, 2d Dist. Motion of appellant for leave to proceed in 
forma pauperis granted. Probable jurisdiction noted. Re-
ported below: 58 Ill. App. 3d 57, 373 N. E. 2d 1013.
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Certiorari Denied
No. 78-907. Cain  v . Mazur kiew icz  et  al . C. A. 3d Cir. 

Certiorari denied. Reported below: 582 F. 2d 1273.

No. 78-930. Jackson  v . Oregon . Ct. App. Ore. Certio-
rari denied. Reported below: 33 Ore. App. 139, 575 P. 2d 
1001.

No. 78-1055. Fairchil d  Industries , Inc . v . Harvey , U. S. 
Dis trict  Judge  (United  State s , Real  Party  in  Interes t ). 
C. A. 4th Cir. Certiorari denied. Reported below: 581 F. 2d 
1103.

No. 78-1063. Ameri can  Telep hone  & Telegraph  Co . 
et  al . v. MCI Communications  Corp , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 594 F. 2d 594.

No. 78-1082. Conzemius  v. United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 586 F. 2d 97.

No. 78-1112. Brothers  et  al . v . Schimke  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 594 F. 2d 242.

No. 78-1154. Milwaukee  News pape r  & Graphic  Com -
munications  Union , Local  23 v. News pap ers , Inc . C. A. 
7th Cir. Certiorari denied. Reported below: 586 F. 2d 19.

No. 78-1157. Dupas  v . City  of  New  Orleans  et  al . Ct. 
App. La., 4th Cir. Certiorari denied. Reported below: 361 
So. 2d 911.

No. 78-1181. Batt  v . Mario n  Heights , Inc ., et  al .; and
No. 78-6131. Musso v. Suria no  et  al . C. A. 7th Cir. 

Certiorari denied. Reported below: 586 F. 2d 59.

No. 78-1186. Wharton  v . Garris on . C. A. 4th Cir. 
Certiorari denied. Reported below: 588 F. 2d 1353.

No. 78-1188. Spickler  v . Brengelm ann  et  ux . Sup. 
Jud. Ct. Me. Certiorari denied. Reported below: 393 A. 2d 
174.
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No. 78-1195. Tokheim  et  al . v . Blume . Ct. App. Iowa. 
Certiorari denied.

No. 78-1197. Mc Grath  v. New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 46 N. Y. 2d 12, 385 N. E. 
2d 541.

No. 78-1215. Ball  v . Board  of  Trustees  of  the  Kerr -
ville  Indepe ndent  School  Dis trict  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 584 F. 2d 684.

No. 78-1232. Collie r  v . Pennsylv ania . Super. Ct. Pa. 
Certiorari denied.

No. 78-1269. Meadow s v . O’Brien . Ct. App. Ohio, 
Franklin County. Certiorari denied.

No. 78-1294. Bonamo  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 586 F. 2d 560.

No. 7&-1307. King  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 587 F. 2d 209.

No. 78-1320. Whitte n  v . United  States ; and
No. 78-6245. Bright  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 588 F. 2d 504.

No. 78-1326. La  Duca  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 587 F. 2d 144.

No. 78-1330. Will iams  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 581 F. 2d 451.

No. 78-1332. Lyles  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 593 F. 2d 182.

No. 78-1340. Jonas  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 590 F. 2d 338.

No. 78-1352. Matt hew s v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 589 F. 2d 442.
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No. 78-1353. King  v . Unite d States . C. A. 8th Cir. 
Certiorari denied. Reported below: 590 F. 2d 253.

No. 78-5857. Goldberg  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 582 F. 2d 483.

No. 78-5918. Dixon  v . Illi nois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 58 Ill. App. 3d 557, 374 
N. E. 2d 900.

No. 78-5919. Smith  v . Illino is . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 58 Ill. App. 3d 784, 374 
N. E. 2d 1285.

No. 78-5947. Young  v . Illi nois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 60 Ill. App. 3d 49, 376 
N. E. 2d 712.

No. 78-5972. Wisebak er  et  al . v . Rhodes , Governor  of  
Ohio , et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 586 F. 2d 1.

No. 78-5977. Osbo rne  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 591 F. 2d 413.

No. 78-6019. Watkins  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 590 F. 2d 336.

No. 78-6025. Jenkin s  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 588 F. 2d 824.

No. 78-6028. Geoghegan  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 590 F. 2d 336.

No. 78-6031. Barnette  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 78-6035. Hernan dez  v . United  States  Distr ict  
Court  for  the  Western  Distri ct  of  Texas . C. A. 5th Cir. 
Certiorari denied.
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No. 78-6109. Jacks on  v . Henders on , Correcti onal  
Superi ntende nt . C. A. 2d Cir. Certiorari denied.

No. 78-6132. White  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 363 So. 2d 886.

No. 78-6134. Norsw orthy  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied.

No. 78-6138. Smith  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-6142. Hubbard  v . Hatrak , Pris on  Superi ntend -
ent . C. A. 3d Cir. Certiorari denied. Reported below: 588 
F. 2d 414.

No. 78-6143. Jawa  v . Fayettevi lle  State  Univers ity  
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
584 F. 2d 976.

No. 78-6147. Cross  v . Illinoi s . C. A. 7th Cir. Certio-
rari denied. Reported below: 588 F. 2d 838.

No. 78-6151. Cronnon  v . Alabama . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 587 F. 2d 246.

No. 78-6157. Coope r  v . Fitzhar ris . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 586 F. 2d 1325.

No. 78-6158. Clif ton  v . Calif ornia . Sup. Ct. Cal. Cer-
tiorari denied.

No. 78-6159. Green  v . Gordon  Transpor tation , Inc . 
C. A. 6th Cir. Certiorari denied.

No. 78-6164. Smith  v . Pennsy lvani a . Sup. Ct. Pa. 
Certiorari denied. Reported below: 482 Pa. 172, 393 A. 2d 
435.

No. 78-6169. Hohense e v . Spadine . Sup. Ct. Pa. Cer-
tiorari denied.
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No. 78-6172. Cain  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 587 F. 2d 678.

No. 78-6189. Trowery  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1337.

No. 78-6207. Briggs  v . Smit h , Correcti onal  Superi n -
tendent . C. A. 2d Cir. Certiorari denied.

No. 78-6215. Manning  v . Solom on , Adminis trator , 
General  Services  Adminis tration , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1330.

No. 78-6224. Henders on  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 588 F. 2d 157.

No. 78-6249. Doerschla g  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 588 F. 2d 843.

No. 78-6261. Brown  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-6263. Pesc e , aka  Pier ce  v . United  States ; and
No. 78-6272. Corci one  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 592 F. 2d 111.

No. 78-6265. Johnson  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 593 F. 2d 182.

No. 78-6266. Alls berry  v . Wilki nso n , Warden . C. A. 
4th Cir. Certiorari denied. Reported below: 584 F. 2d 975.

No. 78-6270. Paulsen  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-6280. Maestas  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 78-6284. Wheat  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 587 F. 2d 798.
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No. 78-6290. Rowan  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 586 F. 2d 355.

No. 78-6292. Howard  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 590 F. 2d 564.

No. 78-953. Hobbs  et  al . v . Illinoi s . App. Ct. HL, 2d 
Dist. Certiorari denied. Mr . Justice  Brennan , Mr . Jus -
tice  Stewart , and Mr . Justi ce  Marshall  would grant cer-
tiorari and reverse the convictions. Reported below: 59 Ill. 
App. 3d 793, 375 N. E. 2d 1367.

No. 78-983. Idaho  Associ ation  of  Natur opa thi c  Physi -
cians , Inc ., et  al . v . United  States  Food  and  Drug  Admin -
istrat ion  et  al . C. A. 4th Cir. Motion of Northwest 
Academy of Preventive Medicine for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported below: 
582 F. 2d 849.

No. 78-1227. Ellis  Nation al  Bank  of  Talla has se e v . 
Davis  et  ux . Dist. Ct. App. Fla., 1st Dist. Certiorari denied. 
Mr . Justi ce  Stewart  would grant certiorari. Reported be-
low: 359 So. 2d 466.

No. 78-6048. Spenkelink  v . Wainwri ght , Secre tary , 
Depar tment  of  Offe nder  Rehabili tation  of  Florida . C. A. 
5th Cir. Motions of Association of the Bar of the City of 
New York and American Baptist Churches in the U. S. A. 
et al. for leave to file briefs as amici curiae granted. Certio-
rari denied. Reported below: 578 F. 2d 582.

Mr . Justi ce  Brennan  and Mr . Justice  Mars hall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.
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No. 78-5969. Ryan  v . Montana . C. A. 9th Cir. Certio-
rari denied. Mr . Just ice  Brennan  and Mr . Justi ce  Stew -
art  would grant certiorari. Reported below: 580 F. 2d 988.

Rehearing Denied
No. 78-926. Jackson  v . Unite d  States , ante, p. 913;
No. 78-5762. Luck  v . Jacks on , Corrections  Direct or , 

et  al ., ante, p. 920;
No. 78-5906. Warden  v . Wyrick , Warden , ante, p. 924;
No. 78-5954. Teplits ky  v . Environment al  Prote cti on  

Agency  et  al ., ante, p. 937; and
No. 78-6056. Gordon  v . United  States , ante, p. 928. 

Petitions for rehearing denied.

March  29, 1979

Dismissal Under Rule 60
No. 78-1257. Goode  v . Horiz ons  Towne  House , Ltd ., 

et  al . C. A. 2d Cir. Certiorari dismissed under this Court’s 
Rule 60.

Apri l  2, 1979*

Appeals Dismissed
No. 77-1833. Sun  Oil  Compa ny  of  Pennsylvania  v . 

Unemp loyme nt  Comp ensati on  Board  of  Review  of  Penn -
sylv ania  et  al . Appeal from Sup. Ct. Pa. dismissed for want 
of substantial federal question. Reported below: 476 Pa. 589, 
383 A. 2d 519.

No. 78-1243. Wernet  v . Minnesot a . Appeal from Dist. 
Ct. Minn., 4th Jud. Dist., dismissed for want of substantial 
federal question.

*Mr . Jus tic e Powe ll  took no part in the consideration or decision of 
cases in which orders hereinafter reported were announced on this date.
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No. 78-1225. Etkes  v . Bartell  Medi a  Corp , et  al . Ap-
peal from Ct. App. Cal., 2d App. Dist., dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-1255. Helmsley  et  al . v . Borough  of  Fort  Lee  
et  al . Appeal from Sup. Ct. N. J. Motions of National 
Association of Realtors and National Apartment Assn, for 
leave to file briefs as amici curiae granted. Appeal dismissed 
for want of substantial federal question. Reported below: 
78 N. J. 200, 394 A. 2d 65.

Certiorari Granted—Vacated and Remanded
No. 78-558. Kretchmar  v . Nebras ka . Sup. Ct. Neb. 

Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Delaware v. Prouse, ante, 
p. 648. Reported below: 201 Neb. 308, 267 N. W. 2d 740.

Miscellaneous Orders
No. A-800 (78-1443). Strous e et  al . v . Winter . Sup. 

Ct. Okla. Application of petitioners for stay, addressed to 
Mr . Just ice  Marsh all  and referred to the Court, denied.

No. A-842 (78-1369). Commi tte e  for  Public  Educati on  
and  Reli giou s Libe rty  et  al . v . Regan , Comptr oll er  of  
New  York , et  al . D. C. S. D. N. Y. Application of peti-
tioners for stay, presented to Mr . Justic e  Marshall , and by 
him referred to the Court, denied.

No. 77-1465. Direct or , Offi ce  of  Workers ’ Comp ensa -
tion  Programs , U. S. Department  of  Labor  v . Rasmus sen  
et  al .; and

No. 77-1491. Geo  Control , Inc ., et  al . v . Ras mus sen  
et  al ., ante, p. 29. Motion of respondents for award of at-
torney’s fees denied.

No. 78-1102. Ashcrof t , Attor ney  General  of  Missouri , 
et  al . v. Freim an  et  al ., ante, p. 941. Motion of appellees 
for award of attorney’s fees and costs denied.
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No. 78-223. National  Labor  Relati ons  Board  et  al . v . 
Bapti st  Hospi tal , Inc . C. A. 6th Cir. [Certiorari granted, 
439 U. S. 1065.] Motion of Local 150-T, Service Employees 
International Union, AFL-CIO, for divided argument granted.

No. 78-605. United  States  et  al . v . Rutherford  et  al . 
C. A. 10th Cir. [Certiorari granted, 439 U. S. 1127.] Motion 
of National Health Federation for leave to file a brief as 
amicus curiae granted.

No. 78-711. Southea stern  Community  College  v . 
Davis . C. A. 4th Cir. [Certiorari granted, 439 U. S. 1065.] 
Motion of Board of Governors of the University of North 
Carolina for leave to file a brief as amicus curiae granted.

No. 78-753. Great  Ameri can  Federal  Savings  & Loan  
Ass n , et  al . v . Novot ny . C. A. 3rd Cir. [Certiorari granted, 
439 U. S. 1066.] Joint motion of the Solicitor General as 
amicus curiae and respondent for divided argument granted.

No. 78-6089. Blanton  v . Engle , Correcti onal  Superi n -
tend ent , et  al . Motion for leave to file petition for writ of 
habeas corpus denied.

No. 78-1254. Edmond  v . Barlow , Chief  Judge , U. S. Dis -
trict  Court . Motion for leave to file petition for writ of pro-
hibition denied.

Certiorari Denied. (See also No. 78-1225, supra.)
No. 77-1625. Image  Carrier  Corp , et  al . v . Koch , Mayor  

of  New  York  City , et  al . C. A. 2d Cir. Motions for leave 
to file briefs as amici curiae, filed by the following, were 
granted: Associated Builders & Contractors, Inc., National 
Right to Work Legal Defense Foundation, Center on National 
Labor Policy, and National Association of Manufacturers. 
Certiorari denied. Reported below: 567 F. 2d 1197.

No. 78-179. Johnson  et  al . v . Ryder  Truck  Lines , Inc ., 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
575 F. 2d 471.
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No. 78-880. Local  Union  No . 373, International  Ass o -
ciation  of  Bridge , Structural , & Ornamen tal  Ironwork -
ers , AFL-CIO, et  al . v. Mundy  et  al . Super. Ct. N. J. 
Certiorari denied. Reported below: See 78 N. J. 326, 395 
A. 2d 195.

No. 78-1124. Coleman  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 590 F. 2d 228.

No. 78-1130. De  Borja  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 588 F. 2d 1352.

No. 78-1133. Chour  v . Ferro , Dis trict  Director , Immi -
gration  and  Naturali zation  Service , et  al . ; and Der -Rong  
Chour  v . Immigra tion  and  Natural izat ion  Service . C. A. 
2d Cir. Certiorari denied. Reported below: 591 F. 2d 1329 
(first case); 578 F. 2d 464 (second case).

No. 78-1134. Rainone  et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 586 F. 2d 1132.

No. 78-1138. Barker  et  al . v . Commodity  Futures  Trad -
ing  Commis si on . C. A. 5th Cir. Certiorari denied.

No. 78-1142. Reamer  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 589 F. 2d 769.

No. 78-1145. Conaway  v . Alexander , Secretar y  of  the  
Army , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 583 F. 2d 540.

No. 78-1146. Raven  v . Panam a  Canal  Comp any /Canal  
Zone  Government . C. A. 5th Cir. Certiorari denied. Re-
ported below: 583 F. 2d 169.

No. 78-1153. Angus  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 844.

No. 78-1158. Shipp  et  al . v . Memphi s  Area  Offi ce , De -
partment  of  Empl oyment  Security  of  Tenness ee , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 581 F. 2d 
1167.
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No. 78-1161. Haas  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 583 F. 2d 216.

No. 78-1162. Jorda n  et  al . v . Univer si ty  of  Tennes see  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
586 F. 2d 844.

No. 78-1168. Wall ace  et  al . v . Securit ies  and  Exchan ge  
Commis sion  et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 586 F. 2d 241.

No. 78-1173. Davis  et  al . v . Commi ss ioner  of  Internal  
Revenue . C. A. 6th Cir. Certiorari denied. Reported below: 
585 F. 2d 807.

No. 78-1185. Sledge  et  al . v . J. P. Stevens  & Co., Inc ., 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
585 F. 2d 625.

No. 78-1205. Fulton  v . Hecht  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1243.

No. 78-1207. Frost  et  al . v . Executor s of  Esta te  of  
Morris on . C. A. 4th Cir. Certiorari denied. Reported be-
low: 584 F. 2d 652.

No. 78-1216. Briti sh  Airway s Board  v . Boeing  Co. 
C. A. 9th Cir. Certiorari denied. Reported below: 585 F. 
2d 946.

No. 78-1224. Lukefahr  v . Louisi ana . Sup. Ct. La. 
Certiorari denied. Reported below: 363 So. 2d 661.

No. 78-1236. Arnold  et  ux . v . Johnson  et  al . Sup. Ct. 
Ky. Certiorari denied.

No. 78-1241. PEPI, Inc ., et  al . v . Pitchf ord  Scie ntif ic  
Instrume nts  Corp . C. A. 3d Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1275.
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No. 78-1250. Brazi l  v . Sambo ’s  Restaurants , Inc . C. A. 
7th Cir. Certiorari denied. Reported below: 588 F. 2d 834.

No. 78-1251. Renard  v . Nevada . Sup. Ct. Nev. Certio-
rari denied. Reported below: 94 Nev. 368, 580 P. 2d 470.

No. 78-1252. Lupia  v . Stel la  D’Oro  Biscuit  Co ., Inc . 
C. A. 7th Cir. Certiorari denied. Reported below: 586 F. 
2d 1163.

No. 78-1256. Waller  v . Mis si ss ippi State  Highway  
Commis si on . Sup. Ct. Miss. Certiorari denied. Reported 
below: 361 So. 2d 988.

No. 78-1292. Bengel  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1337.

No. 78-1336. Buckley  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 586 F. 2d 498.

No. 78-1363. Mille r  v . Unite d  States  ; and Davis  et  al . 
v. Unite d  Stat es . C. A. 5th Cir. Certiorari denied. Re-
ported below: 588 F. 2d 1030 (first case); 588 F. 2d 1041 
(second case).

No. 78-1377. Blair  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 586 F. 2d 481.

No. 78-5812. Woodall  et  al . v . Unite d  States . C. A. 
10th Cir. Certiorari denied.

No. 78-5860. Briggs  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5893. Jones  v . Unite d Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 588 F. 2d 824.

No. 78-5942. Troy  v . Kansas . Sup. Ct. Kan. Certiorari 
denied.
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No. 78-5948. Woods  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Reported below: 242 Ga. 277, 248 S. E. 2d 612.

No. 78-5974. Mc Clendon  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 587 F. 2d 384.

No. 78-5983. Figueroa  v . New  York . App. Div., Sup.
Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 78-5991. Krotec  v . Unite d  States . C. A. 6th Cir.
Certiorari denied. Reported below: 590 F. 2d 336.

No. 78-6040. Bradley  v . Unite d  Stat es . C. A. 6th Cir.
Certiorari denied. Reported below: 590 F. 2d 335.

No. 78-6041. Stanf ord  et  al . v . Unite d  Stat es . C. A. 
7th Cir. Certiorari denied. Reported below: 589 F. 2d 285.

No. 78-6051. Greer  v . United  States . C. A. 6th Cir.
Certiorari denied. Reported below: 588 F. 2d 1151.

No. 78-6054. William s  v . Unite d  States . C. A. 3d Cir.
Certiorari denied. Reported below: 588 F. 2d 825.

No. 78-6061. Ware  v . United  State s ; and
No. 78-6062. D’Andrea  v . United  Stat es . C. A. 7th

Cir. Certiorari denied. Reported below: 585 F. 2d 1351.

No. 78-6082. Thornton  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 588 F. 2d 827.

No. 78-6105. Young man  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 590 F. 2d 336.

No. 78-6152. Lyon  et  ux . v . Commis si oner  of  Internal
Revenue . C. A. 9th Cir. Certiorari denied.

No. 78-6155. Goodwyn  v . Defenders  Assoc iati on  of  
Philad elp hia  et  al . C. A. 3d Cir. Certiorari denied.

No. 78-6160. Este p v . Colorado . Sup. Ct. Colo. Cer-
tiorari denied. Reported below: 196 Colo. 340, 583 P. 2d 927.
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No. 78-6170. Givens  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 78-6171. Valentine  v . Blackburn , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 585 F. 2d 519.

No. 78-6174. Burns  v . Este lle , Correc tions  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 585 F. 
2d 518.

No. 78-6175. Mason  v . North  Caroli na . Sup. Ct. N. C. 
Certiorari denied. Reported below: 295 N. C. 584, 248 S. E. 
2d 241.

No. 78-6180. Pennin gton  v . Loui svi lle  Gas  & Electr ic  
Co. et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 595 F. 2d 1224.

No. 78-6184. Ruth  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 581 P. 2d 919.

No. 78-6185. Burks  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 78-6188. Cudjo  v. Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 78-6190. Deles pine  v . Estelle , Correct ions  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 78-6191. Coona n  v. Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 269 Ind. 578, 382 N. E. 2d 
157.

No. 78-6192. Wood  v . Jeff es , Corre ction al  Superin -
tendent , et  al . C. A. 3d Cir. Certiorari denied.

No. 78-6193. Sedillo  v . Romero , Warden , et  al . C. A. 
10th Cir. Certiorari denied.
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No. 78-6195. Kessin ger  v . Hess , Warden . Ct. Crim. 
App. Okla. Certiorari denied.

No. 78-6198. Hudak  v . Curators  of  the  Univers ity  of  
Miss ouri  et  al . C. A. Sth Cir. Certiorari denied. Re-
ported below: 586 F. 2d 105.

No. 78-6199. Frede rick  v . Washington . Ct. App. Wash. 
Certiorari denied. Reported below: 20 Wash. App. 175, 579 
P. 2d 390.

No. 78-6200. Scott  et  al . v . Arizona . Ct. App. Ariz. 
Certiorari denied.

No. 78-6201. Latende r  v . Israel , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 584 F. 2d 817.

No. 78-6210. O’Neill  v . Brunn . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 980.

No. 78-6217. Staff ord  v . Weber  et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-6262. Dairs aw  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 46 N. Y. 2d 739, 386 
N. E. 2d 249.

No. 78-6298. Mc Gee  v . United  States ; and
No. 78-6303. Johnson  v . Unite d  States . C. A. 5th Cir.

Certiorari denied. Reported below: 588 F. 2d 961.

No. 78-6302. Goodm an  v . United  States . C. A. 8th Cir.
Certiorari denied. Reported below: 590 F. 2d 705.

No. 78-6317. Corcione  v. United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 592 F. 2d 111.

No. 78-6321. Brackenr idge  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 590 F. 2d 810.
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No. 78-1253. Becke rs  et  al . v . Internat ional  Snowmo -
bile  Industry  Assn , et  al . C. A. 8th Cir. Certiorari 
denied. Mr . Justic e  Blackmun  took no part in the consid-
eration or decision of this petition.*  Reported below: 581 
F. 2d 1308.

No. 78-5932. Retz  v . Retz . Ct. App. Ohio, Montgomery 
County. Certiorari denied. Mr . Justice  Brennan  and Mr . 
Justice  Stewart  would grant certiorari.

No. 78-6166. Banks  v . Glass , Sherif f . Sup. Ct. Ga. 
Certiorari denied. Reported below: 242 Ga. 518, 250 S. E. 
2d 431.

Mr . Justice  Brennan  and Mr . Justice  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

No. 78-6196. Showker  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Mr . Justice  Brennan , Mr . Justi ce  Stewart , 
and Mr . Justice  Marsh all  would grant certiorari and reverse 
the conviction. Reported below: 146 Ga. App. 862, 247 S. E. 
2d 515.

Rehearing Denied
No. 78-5871. Yamine  v . Ford  Motor  Co ., ante, p. 923;
No. 78-5883. Ledes ma  v . Colem an , U. S. Circui t  Judge , 

et  al ., 439 U. S. 1132; and
No. 78-5962. Davis  et  al . v . Estel le , Correc tions  Di-

rector , ante, p. 925. Petitions for rehearing denied.

*See also note, supra, p. 977.
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Miscellaneous Order

No. A-868. Evans  v . Bennett , Correcti onal  Comm is -
si oner , et  al . Application for stay of execution, presented 
to Mr . Justice  Rehnqui st , and by him referred to the Court, 
denied. Mr . Justice  Powell  took no part in the considera-
tion or decision of this application.

Mr . Just ice  Brennan , concurring.
It should be noted that the applicant has filed a letter with 

the Clerk of the Court stating in part:
“1. On April 11, 1979, John Louis Evans, applicant’s 

son, signed and verified a petition for writ of habeas 
corpus and stay of execution for filing with the United 
States District Court for the Southern District of Alabama.

“2. Also, on April 11, 1979, that verified petition was 
mailed for filing to the clerk of that court.

“3. As of April 11, 1979, the Alabama Supreme Court 
had not yet set a new execution date for John Louis 
Evans.”

The above-stated facts may make it unnecessary for the Court 
to rule on her application for a stay at its conference on Fri-
day, April 13. Should the District Court grant her son’s ap-
plication for a stay of execution, the application for a stay 
before this Court would become moot. Applicant is aware 
that the temporary stay granted in this action expires at 5 
p. m. on April 13, 1979. No harm will come to applicant by 
the expiration of the temporary stay since the Alabama 
Supreme Court has not yet set a new execution date for her 
son and, until such date is set, her son cannot be executed.

In view of the foregoing, it is apparent that there is now no 
need to grant the application.
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EVANS v. BENNETT, CORRECTIONAL 
COMMISSIONER, et  al .

ON APPLICATION FOR STAY OF EXECUTION

No. A-868. Decided April 5, 1979

A mother’s application for stay of her condemned murderer son’s execution 
scheduled by the Alabama Supreme Court for April 6", 1979, based on the 
son’s alleged incompetency, is granted, pending further consideration by 
the Circuit Justice, or by the full Court if the application is referred 
thereto by the Circuit Justice, of submissions of a response to the 
application by respondent Commissioner of the Alabama Correctional 
System and an explanation by applicant’s counsel as to why applicant 
had waited until April 2 to seek habeas corpus relief in Federal District 
Court.

Mr . Just ice  Rehnquist , Circuit Justice.
This application for stay has come to me by reason of the 

unavailability of Mr . Justi ce  Powell . Applicant is the 
mother of John Louis Evans; her son was tried and convicted 
of robbery-murder and was sentenced to death pursuant to 
Alabama law by an Alabama trial court in April 1977. Evans 
did not contest his guilt at trial. Instead, he took the stand, 
confessed to the crime, and requested the jury to find him 
guilty so that he could receive the death penalty. His convic-
tion and sentence were appealed (according to the application, 
against his will) under the Alabama automatic appeal statute, 
and the judgment and sentence were affirmed by the Alabama 
Court of Criminal Appeals and the Supreme Court of Ala-
bama. Evans v. State, 361 So. 2d 654 (Ala. Crim. App. 
1977); Evans v. State, 361 So. 2d 666 (Ala. 1978). With his

1301 
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approval, a petition for writ of certiorari seeking review of the 
sentence imposed upon him was filed in this Court in Novem-
ber 1978. On February 3, 1979, Evans’ counsel, at Evans’ 
insistence, filed a formal request for withdrawal of his petition 
for writ of certiorari, but both the petition for withdrawal and 
the petition for writ of certiorari were denied by this Court 
on February 21, 1979. Evans v. Alabama, ante, p. 930. Fol-
lowing that action by this Court, the Supreme Court of Ala-
bama set an execution date of April 6, 1979.

According to the application for stay, John Louis Evans has 
refused to undertake any further appeals on his behalf and 
has repeatedly expressed his desire to die. On April 2, 1979— 
nearly six weeks after this Court had denied the petition for 
certiorari, and only four days before the execution date set by 
the Supreme Court of Alabama—applicant, the mother of the 
condemned killer, filed a petition for a writ of habeas corpus 
in the United States District Court in the Southern District 
of Alabama. That court heard oral argument on April 3, and 
following that argument dismissed the petition on the grounds 
that “the reason forwarded by petitioner for the inmate’s fail-
ure to verify the petition, i. e., incompetency is not supported 
by credible evidence, that Betty Evans is not entitled to next 
friend status by reason thereof, that accordingly, this Court 
has no jurisdiction over the action and the action must there-
fore be DISMISSED and the stay DENIED.”

A timely notice of appeal was filed and the District Court 
issued a certificate of probable cause. On April 4, the 
applicant moved for a stay of execution in the Court of 
Appeals for the Fifth Circuit. That court likewise denied the 
application for a stay, reciting in its order:

“A majority of the Court concludes that a factual issue 
justifying standing in a next friend has not been made.

“Judge Hill would grant the stay in order to ascertain 
whether or not a mental deficiency short of incompetency 
would authorize proceedings by a next friend.”
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If I were casting my vote on this application for a stay as 
a Member of the full Court, I would vote to deny the stay. 
Evans has been found guilty of an atrocious crime, sentenced 
to be put to death in accordance with Alabama law, and has 
had his conviction and sentence reviewed both by the Ala-
bama Court of Criminal Appeals and by the Supreme Court 
of Alabama. His petition for certiorari to review the judg-
ments of those courts affirming his conviction and sentence 
was denied by this Court. A Federal District Court has denied 
a stay and dismissed the petition for habeas corpus filed by 
Evans’ mother on his behalf, and a panel of the Court of 
Appeals for the Fifth Circuit also has denied a stay. There 
must come a time, even when so irreversible a penalty as that 
of death has been imposed upon a particular defendant, when 
the legal issues in the case have been sufficiently litigated and 
relitigated that the law must be allowed to run its course. 
If the holdings of our Court in Proffitt v. Florida, 428 U. S. 
242 (1976), Jurek v. Texas, 428 U. S. 262 (1976), and Wood- 
son n . North Carolina, 428 U. S. 280 (1976), are to be anything 
but dead letters, capital punishment when imposed pursuant 
to the standards laid down in those cases is constitutional; and 
when the standards expounded in those cases and in subse-
quent decisions of this Court bearing on those procedures have 
been complied with, the State is entitled to carry out the 
death sentence. Indeed, just as the rule of law entitles a 
criminal defendant to be surrounded with all the protections 
which do surround him under our system prior to conviction 
and during trial and appellate review, the other side of that 
coin is that when the State has taken all the steps required 
by that rule of law, its will, as represented by the legislature 
which authorized the imposition of the death sentence, and 
the state courts which imposed it and upheld it, should be 
carried out.

There is not the slightest doubt in my mind that the United 
States District Court made every effort to resolve doubts as 
to legal issues in favor of granting a stay, but was nonetheless 
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unable to find legal authority for granting the stay. My con-
clusion in this regard is supported by the following language 
from the opinion of that court:

“Having concluded that next friend applications are 
permissible in habeas corpus cases, it remains for the 
Court to determine whether this is such a case that a 
next friend petition ought to be allowed. Both Funaro 
[United States ex rel. Funaro v. Watchorn, 164 F. 152 
(CA2 1908)] and Preiser [United States ex rel. Sero v. 
Preiser, 506 F. 2d 1115 (CA2 1974)] limited the use of 
such applications to incidents of infancy, incompetency, 
or lack of time, and the Court is unpersuaded that any 
other grounds are permissible. In the instant case the 
inmate is over the age of majority and adequate time 
exists for him to verify his own petition, so the petitioner 
must fail unless the inmate is incompetent.

“The only evidence presented to the Court in support 
of John Evans’ incompetency is a sworn affidavit of a 
staff psychiatrist at the Mobile Mental Health Center. 
The psychiatrist, who has not personally interviewed or 
otherwise examined John Evans, concludes from conver-
sations with other individuals that John Evans is ‘not 
able to deal rationally with his situation and ... probably 
need[s] someone else to make legal decisions affecting his 
life for him.’ The affidavit further reveals that the doc-
tor tried to arrange an interview between John Evans, 
himself, and a psychologist, but Evans refused to be 
evaluated. The evidence in rebuttal to the allegation of 
incompetency is quite strong. John Evans was evaluated 
prior to his murder trial and was determined fit to stand 
trial, and there is no indication of any intervening physi-
cal or mental disability arising between the time of trial 
and the filing of the petition in the instant case. Clearly 
one who is competent to stand trial is competent to make 
decisions as to the course of his future. At no time prior 
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to the filing of this petition, as far as the Court can 
ascertain, has John Evans’ competency been questioned. 
The fact that Evans has elected not to pursue post-
conviction remedies that would serve to forestall the 
impending execution is not controlling, since it may well 
be, as the media has advertised, that John Evans has con-
fronted his option of life imprisonment or death by 
execution and has elected to place his debts on a new 
existence in some world beyond this. The Court finds 
no evidence of irrationality in this; indeed, in view of the 
allegations in the case of Jacobs v. Locke, the death row 
conditions of confinement case presently pending in this 
Court, it may well be that John Evans has made the more 
rational choice. In any event, this Court is not per-
suaded that John Evans is incompetent merely from a 
professional opinion rendered on hearsay information.1”

Evans’ attorney stated during the hearing that he had observed 
no change in Evans’ mental condition in the past two years, but of 
course, this counsel is without any training in psychiatry.”

The application for stay cites a number of decisions relating 
to mental competency, none of which seem to me to bear 
directly on the issue in this case. The application states 
(p. 7):

“The criticism of the trial judge that the affidavit is 
based on hearsay is due solely to the fact that John Louis 
Evans refused to see the psychiatrist. Clearly Evans 
should not be allowed to control his mother’s standing to 
raise issues on his behalf.”

To my mind, this argument stands the question on its head: 
It is not Betty Evans, the applicant, who has been sentenced 
to death, but her son, and the fact that her son refuses to see 
a psychiatrist and has expressed a preference for electrocution 
rather than serving the remainder of his life in a penitentiary 
cannot confer standing upon her as “next friend” which she 
would not have under recognized legal principles.
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Nonetheless, since this matter is not before the full Court, 
but simply before me as a Circuit Justice, I must act as sur-
rogate for the full Court. The most closely analogous case 
to come before us in this posture is that of Gilmore v. Utah, 
429 U. S. 1012 (1976). There, a majority of the Court denied 
an application for a stay of execution over the dissents of 
Mr . Justice  White , joined by Mr . Justice  Brennan  and 
Mr . Justice  Marsh all , id., at 1017, and of Mr . Justic e  
Marsh all , id., at 1019, and Mr . Justic e Blackmun , id., at 
1020. As I understand the dissent of Mr . Justice  White , 
its linchpin was the absence of any consideration or decision 
as to the constitutionality of the Utah statute providing for 
the imposition of the death penalty by the Utah courts. Mr . 
Justi ce  Marsh all ’s dissent, as I read it, was based upon 
what he regarded as the inadequacy of the procedures pro-
vided by the State to determine the competency of the waiver 
by Gilmore of his right to appeal from the sentence imposed 
by the Utah trial court. Mr . Justic e Blackmun ’s dissent 
expressed the view that the question of the standing of Gil-
more’s mother to raise constitutional claims on behalf of her 
son was not insubstantial, and should receive a plenary hear-
ing from this Cburt.

Were this a case involving an issue other than the death 
penalty, I think I would be justified in concluding that be-
cause the Alabama Court of Criminal Appeals and the Ala-
bama Supreme Court have fully reviewed Evans’ conviction 
and sentence, the same considerations which led four Mem-
bers of this Court to disagree with our denial of a stay of 
execution in Gilmore’s case would not necessarily lead all of 
them to do so here. But because of the obviously irreversible 
nature of the death penalty, and because of my obligation as 
Circuit Justice to act as surrogate for the Court, I do not feel 
justified in denying the stay on that assumption.

I have therefore decided to grant a stay of the execution 
ordered by the Supreme Court of Alabama to be carried out 
at 12:01 a. m. on April 6, 1979, pending further consideration 
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by me, or by the full Court at its Conference scheduled for 
Friday, April 13, in the event that I should refer the appli-
cation to that Conference, of the following submissions:

(a) a response by respondent Larry Bennett, Commissioner 
of the Alabama Correctional System, to this application for 
stay;

(b) a detailed explanation by counsel for applicant as to 
why, in a matter of this importance, she waited from Febru-
ary 21, 1979, the date upon which this Court denied John 
Louis Evans’ petition for certiorari seeking to review the 
judgment of the Supreme Court of Alabama, until April 2, 
1979, to file a petition for a writ of habeas corpus in the 
United States District Court for the Southern District of 
Alabama. There may be very good reasons for the delay, but 
there is also undoubtedly what Mr. Justice Holmes referred to 
in another context as a “hydraulic pressure” which is brought 
to bear upon any judge or group of judges and inclines them 
to grant last-minute stays in matters of this sort just because 
no mortal can be totally satisfied that within the extremely 
short period of time allowed by such a late filing he has fully 
grasped the contentions of the parties and correctly resolved 
them. To use the technique of a last-minute filing as a sort 
of insurance to get at least a temporary stay when an adequate 
application might have been presented earlier, is, in my 
opinion, a tactic unworthy of our profession. Such an ex-
planation is not a condition of the granting of this or any 
further stay, but the absence of it will be taken into considera-
tion by me.

The parties are required to file the foregoing submissions 
by 12 noon, e. s. t., on Tuesday, April 10, 1979. Unless 
otherwise ordered by me or by the Court, this stay shall expire 
at 5 p. m., e. s. t., on Friday, April 13, 1979.

The application for a stay is granted on the terms and 
conditions set forth in this opinion, and an order will issue 
accordingly.
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HANER v. UNITED STATES

ON APPLICATION FOR RECALL OF MANDATE AND STAY

No. A-864 (78-6468). Decided April 6, 1979

An application for stay, pending consideration of a petition for certiorari, 
of the Court of Appeals’ order committing applicant, the president of a 
corporation under investigation by a federal grand jury for involve-
ment in an allegedly fraudulent funding scheme, for civil contempt for 
refusing on the basis of his privilege against self-incrimination to answer 
questions before the grand jury regarding records maintained by the 
corporation, is denied where the inquiry was of a very general nature— 
a description of the type of records kept by the corporation.

Mr . Justice  Rehnquist , Circuit Justice.
Applicant requests that I stay, pending consideration of 

his petition for writ of certiorari, the order of the United 
States Court of Appeals for the Ninth Circuit committing him 
for civil contempt. This petition arises out of a grand jury 
investigation currently being conducted in the District of 
Oregon. According to the petition, the grand jury is investi-
gating an allegedly fraudulent funding scheme involving 
Allstates Funding, Inc., of which applicant is president. 
Pursuant to a subpoena duces tecum, applicant appeared 
before the grand jury and refused to answer questions regard-
ing corporate records maintained by Allstates Funding on 
the ground that he might incriminate himself. The United 
States District Court for the District of Oregon ruled that 
applicant could not invoke his Fifth Amendment privilege 
against self-incrimination with regard to the nature of rec-
ords that were maintained by Allstates Funding. A unani-
mous Court of Appeals panel affirmed, noting that “[t]he 
privilege against compulsory self-incrimination protects 
against real dangers, not remote and speculative possibilities.”

Applicant claims that if he testifies regarding the existence 
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of corporate records he confronts a Hobson’s choice which will 
inevitably result in self-incrimination.

“[I]f the Government learns from the testimony of Peti-
tioner in response to question number seven, and its 
various subparts, that no corporate records were ever 
maintained in the first instance, the Petitioner will have 
provided the government with very strong circumstantial 
evidence of criminal intent and wrongdoing in his con-
nection with the corporation. By the same token, if the 
Petitioner testifies that certain records that have not 
been produced under subpena were in fact maintained, 
the Petitioner will have provided the government with 
equally strong circumstantial evidence of criminal intent 
and consciousness of criminal wrongdoing by their likely 
destruction or surrepticious [sic] transfer to third parties.” 
Pet. for Cert. 8-9.

Applicant places his principal reliance on Curcio v. United 
States, 354 U. S. 118 (1957). In Curcio this Court held that 
the contempt sanction cannot be used to compel a custodian 
of records to disclose the whereabouts of books and records 
which he has failed to produce if he claims that disclosure of 
their location will incriminate him. The Curcio Court recog-
nized that the privilege does not extend to all oral testimony 
about the records. Certainly the custodian can be com-
pelled to “identify documents already produced,” id., at 125, 
for the touchstone for evaluating the appropriateness of the 
privilege must be the “incriminating tendency of the disclo-
sure.” Wilson v. United States, 221 U. S. 361, 379 (1911). 
The Ninth Circuit relied on Zicarelli v. New Jersey Investiga^ 
tion Comm’n, 406 U. S. 472, 478 (1972), for the proposi-
tion that the self-incrimination privilege “protects against real 
dangers, not remote and speculative possibilities.” A court 
contemplating a contempt citation must look to circumstances 
and context and gauge whether there is a real possibility that 
a responsive answer will incriminate the witness.
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Given the very general nature of the inquiry in this case— 
a description of the type of records kept by the corporation* — 
I think that the courts below properly struck the balance and 
that it is accordingly unlikely that four Members of this Court 
will vote to grant certiorari. The application for stay of the 
order of commitment is denied.

*The petition does not relate the precise wording of the question and to 
that extent is deficient under this Court’s Rule 23.
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ABORTIONS.
State prosecution—Misconception of “inability”—Remand.—Where Dis-

trict Court’s judgment enjoining a South Carolina abortion prosecution 
may have been based on an erroneous concept of “viability,” judgment is 
vacated and case is remanded for further consideration in light of Colautti 
v. Franklin, 439 U. S. 379, and for consideration of abstention. Anders v. 
Floyd, p. 445.
ABSTENTION. See Abortions.
ACCESS TO BALLOT. See Constitutional Law, III, 4, 5; Mootness, 2.
ACCESS TO USE OF CABLE TELEVISION SYSTEMS. See Federal

Communications Commission.
ACTIONS UNDER COLOR OF STATE LAW. See Jurisdiction, 4.
ADMINISTRATIVE PROCEDURE ACT. See Evidence.
ADMISSIBILITY OF EVIDENCE. See Evidence.
AGREEMENTS BETWEEN HEALTH INSURER AND PHARMA-

CIES. See Antitrust Acts, 1.
AID TO FAMILIES WITH DEPENDENT CHILDREN-FOSTER

CARE PROGRAM. See Federal-State Relations, 3.
ALABAMA. See Constitutional Law, III, 6; Jurisdiction, 1; Stays, 2.
ALIMONY. See Constitutional Law, III, 6; Jurisdiction, 2.
ANTITRUST ACTS.

1. McCarran-Ferguson Act—Exemption of “business of insurance” from 
antitrust laws—Health insurer's agreements with pharmacies.—Agreements 
between health insurance company and pharmacies whereby insured in-
dividuals pay $2 for every prescription drug and remainder of cost is paid 
directly by insurer to participating pharmacy, whereas if an insured buys 
drugs from nonparticipating pharmacy, he pays full price and is reim-
bursed by insurer for only 75% of difference between that price and $2, 
are not “business of insurance” so as to be exempt from antitrust laws 
under § 2 (b) of McCarran-Ferguson Act. Group Life & Health Ins. Co. 
v. Royal Drug Co., p. 205.

2. Robinson-Patman Act—Inducing price discrimination—Meeting-com-
petition defense.—Buyer who has done no more than accept lower of two

1311
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prices competitively offered does not violate § 2 (f) of Clayton Act, as 
amended by Robinson-Patman Act, which prohibits inducing price dis-
crimination, where seller has a meeting-competition defense to price dis-
crimination under § 2 (b); thus, where milk supplier had § 2 (b) defense 
for executing agreement to supply buyer’s stores with “private label” milk, 
buyer, who did no more than accept supplier’s offer, cannot be liable 
under § 2 (f). Great A&P Tea Co. v. FTC, p. 69.

APPEALS. See Abortions; Bankruptcy Act; Certiorari; Jurisdiction, 
1, 2, Mootness, 2.

APPOINTMENT OF RECEIVER. See Bankruptcy Act.
APPORTIONMENT. See Mandamus.
ARBITRATION. See National Labor Relations Board, 1.
ARIZONA. See Jurisdiction, 3.

ASSISTANCE OF COUNSEL. See Constitutional Law, VI.
AUDITS. See Evidence.
AUTOMOBILE ACCIDENTS. See Constitutional Law, VIII, 1.
AUTOMOBILE REGISTRATION. See Constitutional Law, VII; Juris-

diction, 1.

AWARD OF WELFARE BENEFITS. See Procedure.
BANKRUPTCY ACT.

Mortgagor’s bankruptcy—Mortgagee’s right to rents—State law.— 
Under Act, law of State where property is located governs a mortgagee’s 
right to rents during mortgagor’s bankruptcy, and a federal bankruptcy 
court should take steps necessary to ensure that a mortgagee is afforded 
same protection he would have under state law had no bankruptcy ensued. 
This Court will not review an issue involving North Carolina law govern-
ing mortgagee’s interest in rents, where lower federal courts had properly 
applied, but disagreed as to, state law. Butner v. United States, p. 48.
BANKS. See National Banks.
BRIBERY. See Evidence.
BROADCAST MEDIA. See Federal Communications Commission.
“BUSINESS LEAGUE’’ EXEMPTION FROM INCOME TAXES. See

Internal Revenue Code.
BUSINESS OF INSURANCE. See Antitrust Acts, 1.

CABLE TELEVISION SYSTEMS. See Federal Communications Com-
mission.
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CALIFORNIA. See Constitutional Law, VIII; Jurisdiction, 3, 4; Pub-
lic Officers and Employees.

CAPITAL PUNISHMENT. See Stays, 2.

CAUSES OF ACTION. See Jurisdiction, 4.

CEASE-AND-DESIST ORDERS. See National Labor Relations Board, 
2.

CERTIORARI.
Improvident grant—Validity of guilty plea.—A writ of certiorari granted 

to decide a question as to validity of a guilty plea in a state prosecution 
is dismissed as improvidently granted, where after briefing and argument 
it is uncertain that question is actually presented. Ramsey v. New York, 
p. 444.
CHICAGO. See Constitutional Law, III, 4, 5; Mootness, 2.
CHOATENESS DOCTRINE OF PRIORITY OF LIENS. See Federal-

State Relations, 2.
CHURCH-OPERATED SCHOOLS. See National Labor Relations 

Board, 2.
CITY COMMERCIAL RENT AND OCCUPANCY TAX. See National 

Banks.
CIVIL CONTEMPT. See Stays, 1.

CIVIL RIGHTS. See Civil Rights Act of 1964; Mootness, 1.
CIVIL RIGHTS ACT OF 1964.

Title VII—Employer’s drug regulation—Methadone users—Evidence.— 
In an action challenging a city transit authority’s interpretation of its drug 
regulation to prohibit employment of persons using methadone as a treat-
ment for curing heroin addiction, statistical evidence does not support con-
clusion that employer’s regulation or interpretation thereof violates 
Title VII of Act, and in any event employer rebutted prima facie case 
of race discrimination by establishing that regulation is “job related.” 
New York City Transit Authority v. Beazer, p. 568.

CLASS ACTIONS. See Mootness, 1; Procedure.
CLAYTON ACT. See Antitrust Acts, 2.
COLLATERAL ESTOPPEL.

Validity of state tax on public contractors—State-court judgment in 
contractor’s suit—Subsequent federal-court suit by United States.—Under 
facts of case, United States, in a federal-court action challenging constitu-
tionality of Montana’s gross receipts tax on contractors of public but not 
private construction projects, is collaterally estopped from challenging 
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prior judgment of Montana Supreme Court in state-court litigation brought 
by contractor on a federal project in Montana holding that tax did not 
violate Supremacy and Equal Protection Clauses. Montana v. United 
States, p. 147.

COMITY. See Constitutional Law, VIII, 1.
COMMERCIAL RENT AND OCCUPANCY TAX. See National Banks.
COMMERCIAL SPEECH. See Constitutional Law, IV.
COMMON CARRIERS. See Federal Communications Commission.
COMMUNICATIONS ACT OF 1934. See Federal Communications 

Commission.
COMPACTS BETWEEN STATES. See Constitutional Law, VIII, 2; 

Jurisdiction, 4.

COMPENSATION CLAIMS. See Longshoremen’s and Harbor Work-
ers’ Compensation Act.

CONDEMNATION ACTIONS. See Constitutional Law, II; VIII, 2; 
Jurisdiction, 4; Public Officers and Employees.

CONSENSUAL GOVERNMENT LIENS. See Federal-State Relations, 
2.

CONSOLIDATED FARM AND RURAL DEVELOPMENT ACT. See 
Federal-State Relations, 2.

CONSOLIDATED FARMERS HOME ADMINISTRATION ACT OF 
1961. See Federal-State Relations, 2.

CONSTITUTIONAL LAW. See also Collateral Estoppel; Evidence; 
Jurisdiction, 1, 2, 4; Mootness, 2; Procedure; Stays, 1.

I. Due Process.
Teachefs contract—Nonrenewal for failure to meet continuing-educa-

tion requirement.—School Board’s refusal to renew teacher’s contract on 
statutory ground of “wilful neglect of duty” because of teacher’s failure 
to meet contractual continuing-education requirement did not violate 
teacher’s procedural or substantive due process rights even though Board, 
in previous years, had only denied salary increases to teacher, but recent 
Oklahoma statute mandated certain salary raises regardless of teachers’ 
compliance with continuing-education policy. Harrah Independent School 
District v. Martin, p. 194.
II. Eminent Domain.

Fifth Amendment—“Just compensation”—Appraisal expenses.—Property 
owner’s expenses in securing appraisals of land involved in United States’
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easement condemnation action do not constitute part of “just compensa-
tion” required by Fifth Amendment for taking of private property for 
public use. United States v. Bodcaw Co., p. 202
III. Equal Protection of the Laws.

1. Employer’s drug regulation—Methadone users.—A city transit au-
thority’s drug regulation prohibiting employment of persons using metha-
done as a treatment for curing heroin addiction does not violate Equal 
Protection Clause for failing to include more precise special rules for 
methadone users who have progressed satisfactorily with treatment for one 
year and who satisfy employment criteria for nonsensitive jobs. New 
York City Transit Authority v. Beazer, p. 568.

2. Foreign Service Act—Mandatory retirement of covered employees.— 
Requirement of § 632 of Foreign Service Act of 1946 that persons covered 
by Foreign Service retirement system retire at age 60, though no manda-
tory retirement age is established for Civil Service employees, including 
those who serve abroad, does not violate equal protection component of 
Due Process Clause of Fifth Amendment. Vance v. Bradley, p. 93.

3. Membership of Optometry Board—Texas statute.—Provision of Texas 
Optometry Act requiring that four of six members of Texas Optometry 
Board be members of Texas Optometric Association is constitutional, being 
reasonably related to State’s legitimate purpose of securing a regulatory 
board to administer Act faithfully, and while respondent Board member 
who was not member of Optometric Association has constitutional right 
to fair and impartial hearing in any disciplinary proceeding against him 
by Board, nevertheless his challenge to fairness of Board did not arise from 
any disciplinary proceeding against him. Friedman v. Rogers, p. 1.

4. New political parties—Independent candidates—Access to ballot.— 
In action challenging constitutionality on equal protection grounds of Illi-
nois Election Code whereby new political parties and independent candi-
dates must obtain signatures of 25,000 qualified voters in order to appear 
on ballot in statewide elections and, as to elections for offices of political 
subdivisions, must obtain number of signatures equal to 5% of number 
of voters at previous election for such offices, application of Code to a 
special mayoral election in Chicago having resulted in a new party’s or 
independent candidate’s being required to obtain more than 25,000 signa-
tures, this Court’s summary affirmance in Jackson v. Ogilvie, 403 U. S. 
925, of a decision upholding 5% signature requirement against a different 
challenge is not dispositive of equal protection question presented in in-
stant case. Illinois Elections Bd. v. Socialist Workers Party, p. 173.

5. New political parties—Independent candidates—Access to ballot.— 
Illinois Election Code under which new political parties and independent 
candidates must obtain signatures of 25,000 qualified votes in order to 
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appear on ballot in statewide elections and, as to elections for offices of 
political subdivisions, must obtain number of signatures equal to 5% of 
number of voters at previous election for such offices, violates Equal Pro-
tection Clause of the Fourteenth Amendment insofar as it requires inde-
pendent candidates and new political parties to obtain more than 25,000 
signatures in Chicago elections. Illinois Elections Bd. v. Socialist Work-
ers Party, p. 173.

6. Sex discrimination—State alimony laws.—Gender classification of Ala-
bama alimony statutes whereby husbands but not wives may be required 
to pay alimony upon divorce violates Equal Protection Clause of Four-
teenth Amendment. Orr v. Orr, p. 268.

7. Teachefs contract—Nonrenewal for failure to meet continuing-educa-
tion requirement.—School Board’s refusal to renew teacher’s contract on 
statutory ground of “wilful neglect of duty” because of teacher’s failure 
to meet contractual continuing-education requirement does not deprive 
teacher of equal protection of laws even though Board, in previous years, 
had only denied salary increases to teacher, but recent Oklahoma statute 
mandated certain salary raises regardless of teachers’ compliance with 
continuing-education policy. Harrah Independent School District v. 
Martin, p. 194.

TV. Freedom of Speech.
First Amendment—Proscription of optometrists’ use of trade names.— 

Prohibition of Texas Optometry Act against practice of optometry under 
a trade name is a constitutionally permissible regulation in furtherance 
of State’s interest in protecting public from deceptive use of trade names 
with regard to standards of price or quality, and does not impermissibly 
stifle commercial speech. Friedman v. Rogers, p. 1.

V. Privilege Against Self-Incrimination.
Immunized grand jury testimony—Use for impeachment purposes at 

criminal trial.—Under Fifth Amendment privilege against compulsory self-
incrimination made binding on States by Fourteenth Amendment, a mu-
nicipal official’s testimony before a state grand jury under a grant of immu-
nity may not constitutionally be used against him for impeachment-of- 
credibility purposes if he testifies at his later state criminal trial for 
misconduct in office and extortion. New Jersey v. Portash, p. 450.

VI. Right to Counsel.
Indigent defendant—Sentence of imprisonment.—Sixth and Fourteenth 

Amendments require that no indigent defendant be sentenced to imprison-
ment unless State has afforded him right to assistance of appointed coun-
sel in his defense, but do not require a state trial court to appoint counsel 
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for a defendant who is charged with a statutory offense for which impris-
onment upon conviction is authorized but not imposed, such as in instant 
case where petitioner was only fined after an Illinois conviction for shop-
lifting. Scott v. Illinois, p. 367.

VII. Searches and Seizures.
Driver’s license and vehicle registration—Spot checks.—Except where 

there is at least articulable and reasonable suspicion that a motorist is 
unlicensed or that an automobile is not registered, or that either a vehicle 
or an occupant is otherwise subject to seizure for violation of law, random 
stopping of automobile and detaining of driver in order to check driver’s 
license and automobile’s registration are unreasonable under Fourth 
Amendment. Delaware v. Prouse, p. 648.

Vm. States’ Immunity from Suit.
1. Eleventh Amendment—Full Faith and Credit Clause—State-court 

action against another State.—A State is not constitutionally immune from 
suit in courts of another State, neither Art. Ill nor Eleventh Amendment 
limiting California’s judicial powers in suit by California residents against 
Nevada and others to recover for injuries sustained in collision on Cali-
fornia highway with Nevada-owned vehicle on official business; nor does 
Full Faith and Credit Clause or any other provision of Constitution 
require California to surrender jurisdiction to Nevada or apply Nevada 
statute limiting amount of any tort award against Nevada. Nevada v. 
Hall, p. 410.

2. Eleventh Amendment—“Inverse condemnation” action—Immunity of 
Tahoe Regional Planning Agency.—In a federal-court “inverse condemna-
tion” action against respondent Tahoe Regional Planning Agency by peti-
tioner property owners who asserted that a land-use ordinance adopted 
by Agency destroyed value of petitioners’ property in violation of Fifth 
and Fourteenth Amendments, Agency, which was created by federally 
approved Compact between California and Nevada, is not immune from 
liability under Eleventh Amendment. Lake Country Estates v. Tahoe 
Regional Planning Agency, p. 391.

CONTEMPT. See Stays, 1.
CONTINUING-EDUCATION REQUIREMENT POR TEACHERS. See

Constitutional Law, I; III, 7.
CORPORATE OFFICERS. See Stays, 1.

CORPORATE RECORDS. See Stays, 1.

COUNTY EMPLOYEES. See Mootness, 1.
COURTS OF APPEALS. See Federal-State Relations, 1; Mootness, 2.
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CREDITORS’ RIGHTS. See Bankruptcy Act; Federal-State Relations, 
2.

CRIMINAL LAW. See Abortions; Certiorari; Constitutional Law, V; 
VI; Evidence; Stays, 2.

DEATH CLAIMS. See Longshoremen’s and Harbor Workers’ Com-
pensation Act.

DEATH PENALTY. See Stays, 2.
DEBTORS. See Bankruptcy Act; Federal-State Relations, 2.
DEFENSES TO PRICE DISCRIMINATION CHARGES. See Anti-

trust Acts, 2.
DELAWARE. See Constitutional Law, VII; Jurisdiction, 1.
DEPARTMENT OF JUSTICE. See Evidence.
DISABILITY CLAIMS. See Longshoremen’s and Harbor Workers’ 

Compensation Act.
DISCIPLINARY PROCEEDINGS AGAINST OPTOMETRIST. See 

Constitutional Law, III, 3.
DISCLOSURE TO UNION OF EMPLOYEE TEST SCORES. See Na-

tional Labor Relations Board, 1.
DISCRIMINATION. See Constitutional Law, III, 6; Jurisdiction, 2; 

Mootness, 1.
DISMISSAL OF CERTIORARI. See Certiorari.
DISTRICT COURTS. See Abortion; Jurisdiction, 3, 4; Mandamus; 

Procedure.
DIVORCE. See Constitutional Law, III, 6; Jurisdiction, 2.
DRIVERS’ LICENSES. See Constitutional Law, VII; Jurisdiction, 1.
DRUG ADDICTION. See Civil Rights Act of 1964; Constitutional Law, 

III, 1.
DUE PROCESS. See Constitutional Law, I; III, 2; Evidence.
EASEMENTS. See also Constitutional Law, II.

Public access to fishing and hunting areas—Railroad lands—Govern-
ment’s implied easement.—Government does not have an implied ease-
ment to build a road across lands of petitioners, successors in fee of rail-
road which, under Union Pacific Act of 1862, was granted “checkerboard” 
blocks of land surrounding railroad’s right-of-way, and petitioners’ unwill-
ingness to entertain, without compensation, a road affording public access 
to reservoir area used by public for fishing and hunting cannot be con-
sidered a violation of Unlawful Inclosures of Public Lands Act of 1885. 
Leo Sheep Co. v. United States, p. 668.
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EDUCATIONAL USE OF CABLE TELEVISION SYSTEMS. See Fed-
eral Communications Commission.

ELECTIONS. See Constitutional Law, III, 4, 5; Mandamus; Mootness, 
2.

ELECTRONIC SURVEILLANCE. See Evidence.
ELEVENTH AMENDMENT. See Constitutional Law, VIII; Procedure.
EMINENT DOMAIN. See Constitutional Law, II; VIII, 2; Jurisdic-

tion, 4; Public Officers and Employees.
EMPLOYEE PSYCHOLOGICAL APTITUDE TESTS. See National 

Labor Relations Board, 1.
EMPLOYER AND EMPLOYEES. See Civil Rights Act of 1964; Con-

stitutional Law, III, 1; Federal-State Relations, 1; Longshoremen’s 
and Harbor Workers’ Compensation Act; National Labor Relations 
Board.

EQUAL PROTECTION OF THE LAWS. See Collateral Estoppel; Con-
stitutional Law, III; Evidence; Jurisdiction, 2.

EVIDENCE. See also Civil Rights Act of 1964.
Admissibility—Internal Revenue Service regulations—Electronic sur-

veillance of taxpayer’s meetings with IRS agents.—Tape recordings, and 
testimony of IRS agents who monitored meetings between respondent tax-
payer and IRS agent in connection with audit, are not required, in prosecu-
tion of respondent for bribing agent, to be excluded from evidence because 
of conceded violation of IRS regulations requiring Justice Department’s 
approval of electronic surveillance between taxpayers and IRS agents, IRS 
not being required by either Federal Constitution or statute to adopt rules 
before engaging in such monitoring, and none of respondent’s constitutional 
rights having been violated by recording or by agency’s violation of its 
own regulations. United States v. Caceres, p. 741.

EXECUTIONS. See Stays, 2.
EXEMPTIONS FROM ANTITRUST LAWS. See Antitrust Acts, 1.
EXEMPTIONS FROM INCOME TAXES. See Internal Revenue Code.
EXTORTION. See Constitutional Law, V.
FARMERS HOME ADMINISTRATION. See Federal-State Relations, 

2.

FEDERAL COMMERCIAL LAW. See Federal-State Relations, 2.
FEDERAL COMMUNICATIONS COMMISSION.

Validity of cable television rules—Access to channels.—FCC rules re-
quiring certain cable television systems to develop specified channel 
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capacity by 1986, to make available certain channels for access by public, 
educational, local governmental, and leased-access users, and to furnish 
equipment and facilities for access purposes, are not within FCC’s statu-
tory authority, but impose common-carrier obligations on cable opera-
tors contrary to § 3 (h) of Communications Act of 1934. FCC v. Midwest 
Video Corp., p. 689.

FEDERAL LENDING PROGRAMS. See Federal-State Relations, 2.
FEDERAL-STATE RELATIONS. See also Abortions; Bankruptcy

Act; Collateral Estoppel; Constitutional Law, VIII, 2; Jurisdiction,
3, 4; Patents; Procedure; Public Officers and Employees.

1. Payment oj unemployment compensation to strikers—Validity of state 
laws.—A Federal Court of Appeals’ judgment holding that National Labor 
Relations Act and Social Security Act do not render invalid a New York 
statute authorizing payment of unemployment compensation to striking 
employees, is affirmed. New York Tel. Co. v. New York Labor Dept., 
p. 519.

2. Priority of liens—Federal lending programs—Controlling law.— 
Priority of liens stemming from federal lending programs must be deter-
mined with reference to federal law, but because a national rule is unnec-
essary to protect federal interests underlying loan programs of Small 
Business Act and Consolidated Farm and Rural Development Act, relative 
priority of private liens and consensual Government liens arising from such 
programs is to be determined under nondiscriminatory state laws, absent a 
contrary congressional directive. United States v. Kimbell Foods, Inc., 
p. 715.

3. Social Security Act—Aid to Families with Dependent Children-F oster 
Care program—State regulation.—Under § 408 of Social Security Act, 
AFDC-FC program encompasses foster children who, pursuant to a judi-
cial determination of neglect, have been placed in relatives’ homes that 
meet a State’s licensing requirements for foster homes operated by non-
relatives, and thus Illinois may not exclude from its AFDC-FC program 
foster children who reside with relatives. Miller v. Yonakim, p. 125.

FIFTH AMENDMENT. See Constitutional Law, II; III, 2; V; VIII, 
2; Evidence; Jurisdiction, 4; Public Officers and Employees; Stays, 
1.

FIREMEN. See Mootness, 1.
FIRST AMENDMENT. See Constitutional Law, IV; Mootness, 2.
FIRST-IN-TIME DOCTRINE OF PRIORITY OF LIENS. See Federal-

State Relations, 2.
FISHING AREAS. See Easements.
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FOREIGN SERVICE ACT OF 1946. See Constitutional Law, III, 2.
FOREIGN SERVICE RETIREMENT SYSTEM. See Constitutional 

Law, in, 2.
FOSTER CHILDREN. See Federal-State Relations, 3.
FOURTEENTH AMENDMENT. See Constitutional Law, I, HI, 1, 3-7; 

V-VII; VIII, 2; Jurisdiction, 1, 2, 4; Mootness, 2; Public Officers 
and Employees.

FOURTH AMENDMENT. See Constitutional Law, VII; Jurisdiction, 
1.

FRAUDULENT FUNDING SCHEME. See Stays, 1.
FREEDOM OF SPEECH. See Constitutional Law, IV.
FULL FAITH AND CREDIT CLAUSE. See Constitutional Law, VIII, 

1.
GEORGIA. See Federal-State Relations, 2.
GOVERNMENTAL USE OF CABLE TELEVISION SYSTEMS. See 

Federal Communications Commission.
GOVERNMENT LIENS. See Federal-State Relations, 2.
GOVERNMENT LOANS. See Federal-State Relations, 2.
GRAND JURY. See Constitutional Law, V; Stays, 1.
GRIEVANCE PROCEDURE. See National Labor Relations Board, 1.
GROSS RECEIPTS TAX ON PUBLIC CONTRACTORS. See Collat-

eral Estoppel.
GUILTY PLEAS. See Certiorari.

HARBOR WORKERS. See Longshoremen’s and Harbor Workers’ 
Compensation Act.

HEALTH INSURANCE. See Antitrust Acts, 1.
HEROIN ADDICTION. See Civil Rights Act of 1964; Constitutional 

Law, III, 1.

HUNTING AREAS. See Easements.
HUSBAND AND WIFE. See Constitutional Law, III, 6; Jurisdiction, 

2.
ILLINOIS. See Constitutional Law, III, 4, 5; VI; Federal-State Re-

lations, 3; Mootness, 2; Procedure.
IMMUNITY OF FEDERAL GOVERNMENT FROM SUIT. See Juris-

diction, 3.
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IMMUNITY OF PUBLIC OFFICERS FROM LIABILITY. See Public 
Officers and Employees.

IMMUNITY OF STATES FROM SUIT. See Constitutional Law, VIII; 
Procedure.

IMPEACHMENT OF CREDIBILITY OF WITNESSES. See Constitu-
tional Law, V.

IMPLIED EASEMENTS. See Easements.
IMPROVIDENT GRANT OF CERTIORARI. See Certiorari.
INCOME TAX AUDIT. See Evidence.
INCOME TAXES. See Evidence; Internal Revenue Code.
INCOMPETENT PERSONS. See Stays, 2.
INDEPENDENT CANDIDATES FOR OFFICE. See Constitutional 

Law, III, 4, 5; Mootness, 2.
INDIGENT DEFENDANT’S RIGHT TO COUNSEL. See Constitu-

tional Law, VI.

INDUCING PRICE DISCRIMINATION. See Antitrust Acts, 2.
INJUNCTIONS. See Abortions.
INSURANCE. See Antitrust Acts, 1.
INTERCEPTED CONVERSATIONS. See Evidence.
INTERNAL REVENUE CODE.

Income taxes—“Business league” exemption.—A trade organization for 
muffler dealers that confines its membership to dealers franchised by a 
particular corporation and its activities to that corporation’s muffler busi-
ness is not entitled to income tax exemption as a “business league” within 
meaning of § 501 (c) (6) of 1954 Code. National Muffler Dealers Assn. v. 
United States, p. 472.
INTERNAL REVENUE SERVICE. See Evidence.
“INVERSE CONDEMNATION’’ ACTIONS. See Constitutional Law, 

VIII, 2; Jurisdiction, 4; Public Officers and Employees.
“JOB RELATED’’ REGULATIONS. See Civil Rights Act of 1964.
JUDGMENTS. See Abortions; Collateral Estoppel; Constitutional Law, 

III, 4; Federal-State Relations, 1.
JURISDICTION. See also Constitutional Law, VIII, 1; Mootness, 1; 

National Labor Relations Board, 2; Procedure.
1. State-court decision—Review by Supreme Court.—This Court has 

jurisdiction to review Delaware Supreme Court decision even though that
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court held that a random stop of a vehicle by police to check driver’s 
license and vehicle’s registration not only violated Federal Constitution 
but also was impermissible under Delaware Constitution. Delaware v. 
Prouse, p. 648.

2. Supreme Court’s appellate jurisdiction—State-court judgment—Valid-
ity of alimony statute.—This Court has jurisdiction over appeal from 
state court’s judgment holding that Alabama alimony statutes whereby 
husbands but not wives may be required to pay alimony upon divorce did 
not violate Equal Protection Clause of Fourteenth Amendment, notwith-
standing that appellant husband had failed to ask for alimony himself in 
divorce proceedings. Orr v. Orr, p. 268.

3. Supreme Court’s original jurisdiction—Quiet-title action by State— 
United States’ waiver of immunity.—Under 28 U. S. C. § 2409a (a), United 
States waived its sovereign immunity to suit by California invoking this 
Court’s original jurisdiction to quiet title to certain lands against United 
States and Arizona, and 28 U. S. C. § 1346 (f) does not divest this Court 
of jurisdiction over such actions in cases otherwise within its original juris-
diction. California v. Arizona, p. 59.

4. Tahoe Regional Planning Agency—“Inverse condemnation” action— 
Federal jurisdiction.—In an “inverse condemnation” action against re-
spondents Tahoe Regional Planning Agency and its members and execu-
tive officer by petitioner property owners who asserted that a land-use 
ordinance adopted by respondents destroyed value of petitioners’ property 
in violation of Fifth and Fourteenth Amendments, petitioners stated a 
cause of action under 42 U. 8. C. § 1983 and hence properly invoked fed-
eral jurisdiction under 28 U. 8. C. § 1343, requirement of federal approval 
of Compact between California and Nevada which created Agency not 
foreclosing a finding that respondents’ conduct was “under color of state 
law” within meaning of § 1983. Lake Country Estates v. Tahoe Regional 
Planning Agency, p. 391.
“JUST COMPENSATION” FOR TAKING PRIVATE PROPERTY.

See Constitutional Law, II.
JUSTICE DEPARTMENT. See Evidence.
KEYHOLDERS. See Patents.
LABOR. See Civil Rights Act of 1964; Constitutional Law, III, 1; 

Federal-State Relations, 1; National Labor Relations Board.
LABOR UNIONS. See National Labor Relations Board.
LAND-APPRAISAL EXPENSES. See Constitutional Law, II.
LAND-USE ORDINANCES. See Constitutional Law, VIII, 2; Juris-

diction, 4; Public Officers and Employees.
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LEASED-ACCESS USE OF CABLE TELEVISION SYSTEMS. See 
Federal Communications Commission.

LEGISLATIVE REAPPORTIONMENT PLANS. See Mandamus.
LEGISLATORS’ IMMUNITY FROM LIABILTY. See Public Officers 

and Employees.
LIENS. See Federal-State Relations, 2.
LIMITATION OF STATE’S TORT LIABILITY. See Constitutional 

Law, VIII, 1.
LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION 

ACT.
Death benefits—Limitation on amount.—Death benefits payable under 

Act are not subject to maximum limitations placed on disability payments 
by § 6 (b)(1) of Act. Director, Workers’ Comp. Programs v. Rasmussen, 
p. 29.

LOS ANGELES COUNTY. See Mootness, 1.
MANDAMUS.

Reapportionment of Mississippi Legislature—District Court plan.— 
Motion for leave to file petition for writ of mandamus to require District 
Court for Southern District of Mississippi to adopt immediately a plan 
reapportioning the Mississippi Legislature for 1979 session—rather than 
waiting to see if a plan fashioned by legislature is approved in a separate 
suit by State in District Court for District of Columbia under Voting 
Rights Act of 1965—is granted. Connor v. Coleman, p. 612.

MANDATORY RETIREMENT OF FOREIGN SERVICE EMPLOY-
EES. See Constitutional Law, III, 2.

McCARRAN-FERGUSON ACT. See Antitrust Acts, 1.
“MEETING COMPETITION’’ DEFENSE TO PRICE DISCRIMINA-

TION. See Antitrust Acts, 2.
MEMBERSHIP OF STATE OPTOMETRY BOARD. See Constitu-

tional Law, III, 3.
METHADONE USERS. See Civil Rights Act of 1964; Constitutional 

Law, III, 1.

MEXICAN-AMERICANS. See Mootness, 1.
MILK SUPPLIERS. See Antitrust Acts, 2.
MISCONDUCT IN OFFICE. See Constitutional Law, V.
MISSISSIPPI. See Mandamus.
MONTANA. See Collateral Estoppel.
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MOOTNESS.
1. County hiring procedure—Racial discrimination—Federal jurisdic-

tion.—In a federal-court class action where respondents, representing pres-
ent and future black and Mexican-American applicants to County Fire 
Department, alleged that 1972 hiring procedure by which petitioners 
proposed to fill temporary emergency manpower needs in Fire Department 
violated 42 U. S. C. § 1981, jurisdiction is abated because of mootness, 
since there was no reasonable expectation that alleged violation would 
recur and interim relief and events had completely eradicated effects of 
alleged violation. County of Los Angeles v. Davis, p. 625.

2. Validity of state election code—City election board’s authority to settle 
suit.—Court of Appeals properly dismissed as moot Illinois Elections 
Board’s claim that Chicago Board of Election Commissioners lacked au-
thority to conclude settlement agreement with respect to unresolved issue 
whether Illinois Election Code’s requirement as to elections for offices of 
political subdivisions that new political parties and independent candidates 
obtain signatures equal to 5% of number of voters at previous election 
for such offices, coupled with filing deadline, impermissibly burdened First 
and Fourteenth Amendment rights, where state Board presented no evi-
dence creating reasonable expectation that Chicago Board will repeat its 
purportedly unauthorized actions in subsequent elections. Illinois Elec-
tions Bd. v. Socialist Workers Party, p. 173.

MORTGAGEE’S RIGHT TO RENTS ON MORTGAGOR’S BANK-
RUPTCY. See Bankruptcy Act.

MOTHER’S APPLICATION TO STAY SON’S EXECUTION. See 
Stays, 2.

MOTORISTS AND MOTOR VEHICLES. See Constitutional Law, VII; 
Jurisdiction, 1.

MUFFLER DEALERS TRADE ORGANIZATION. See Internal Reve-
nue Code.

MUNICIPAL OFFICIALS. See Constitutional Law, V.
NATIONAL BANKS.

City’s commercial rent and occupancy tax—Imposition on national 
banks.—Under temporary provisions of Pub. L. 91-156, New York City 
may not impose its commercial rent and occupancy tax for period from 
June 1, 1970, through May 31, 1972, on national banks that lease offices 
and maintain their principal places of business in city. Chase Manhattan 
Bank v. Finance Admin., p. 447.

NATIONAL LABOR RELATIONS ACT. See Federal-State Relations, 
1; National Labor Relations Board.
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NATIONAL LABOR RELATIONS BOARD.
1. Employee test results—Order directing disclosure to union—Abuse of 

discretion—Board abuses its discretion in ordering employer to turn over 
to union, employees’ test batteries and answer sheets which union asserted 
were necessary for arbitration of grievance resulting from employer’s re-
jection of certain employees for job openings because of their low test 
scores under employer’s psychological aptitude testing program, notwith-
standing that Board’s order barred union from acting so as to cause 
tests to fall into hands of employees who had taken or were likely to 
take tests; and employer’s willingness to disclose test scores linked with 
employee names only upon receipt of consents from examinees satisfied 
employer’s obligations under § 8 (a) (5) of National Labor Relations Act. 
Detroit Edison Co. v. NLRB, p. 301.

2. Jurisdiction—Church-operated schools.—Schools operated by a church 
to teach both religious and secular subjects are not within Board’s juris-
diction granted by National Labor Relations Act, and thus Board is with-
out authority to issue cease-and-desist orders to require recognition of 
unions certified as bargaining agents for lay teachers in such schools. 
NLRB v. Catholic Bishop of Chicago, p. 490.

NEGROES. See Mootness, 1.
NEVADA. See Constitutional Law, VIII; Jurisdiction, 4; Public Offi-

cers and Employees.
NEW JERSEY. See Constitutional Law, V.
NEW YORK. See Certiorari; Federal-State Relations, 1.
NEW YORK CITY. See Civil Rights Act of 1964; Constitutional Law, 

III, 1; National Banks.
NORTH CAROLINA. See Bankruptcy Act.
NOTICE OF RELIEF TO CLASS MEMBERS. See Procedure.
OKLAHOMA. See Constitutional Law, I; III, 7.
OPTOMETRISTS. See Constitutional Law, III, 3; IV.
ORIGINAL JURISDICTION OF SUPREME COURT. See Jurisdic-

tion, 3.
PATENTS.

Rejection of application—Enforcement of prior royalty contract—State 
law.—Federal patent law does not pre-empt state contract law so as to 
preclude enforcement of contract whereby, in return for exclusive right to 
make and sell keyholder designed by petitioner for which patent applica-
tion was pending, respondent agreed to pay 5% royalty and if patent 
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PATENTS—Continued.
was not allowed in five years, to pay reduced royalty of 2%%—the patent 
not having been allowed within five years and the patent application hav-
ing been subsequently rejected. Aronson v. Quick Point Pencil Co., p. 257.

PAYMENT OF UNEMPLOYMENT COMPENSATION TO STRIKERS.
See Federal-State Relations, 1.

PHARMACIES. See Antitrust Acts, 1.
POLITICAL PARTIES. See Constitutional Law, III, 4, 5; Mootness, 2.
PRECEDENTIAL VALUE OF SUMMARY AFFIRMANCES. See Con-

stitutional Law, III, 4.
PRE-EMPTION OF STATE LAW. See Federal-State Relations, 1, 3; 

Patents.
PRESCRIPTION DRUGS. See Antitrust Acts, 1.
PRICE DISCRIMINATION. See Antitrust Acts, 2.

PRIORITY OF LIENS. See Federal-State Relations, 2.
PRIVACY. See Constitutional Law, VIII; Jurisdiction, 1.
PRIVATE LIENS. See Federal-State Relations, 2.
PRIVILEGE AGAINST SELF-INCRIMINATION. See Constitutional 

Law, V.
PROCEDURE. See also Mandamus.

States’ immunity from suit—Eleventh Amendment—Wrongful denial of 
welfare benefits—Retroactive relief.—Although 42 U. S. C. § 1983 does 
not abrogate Eleventh Amendment immunity of States and thus a federal 
court, upon holding that state officials’ denial of welfare benefits was 
wrongful, may not award retroactive benefits to plaintiff class payable 
from state treasury, nevertheless federal court may properly order state 
officials to send notice to class members informing them that there are 
state administrative procedures for determining eligibility for past benefits, 
that their federal suit is at an end, and that federal court can provide 
them with no further relief. Quern v. Jordan, p. 332.

PROHIBITION OF OPTOMETRISTS’ USE OF TRADE NAMES. See
Constitutional Law, IV.

PUBLIC ACCESS TO FISHING AND HUNTING AREAS. See Ease-
ments.

PUBLIC CONTRACTORS. See Collateral Estoppel.
PUBLIC LANDS. See Easements.
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PUBLIC OFFICERS AND EMPLOYEES. See also Civil Rights Act of
1964; Constitutional Law, I; III, 1, 2, 7; V; Mootness, 1.

Members and executive officer of Tahoe Regional Planning Agency— 
“Inverse condemnation” action—Immunity from federal damages liabil-
ity.—In a federal-court “inverse condemnation” action against respondents 
Tahoe Regional Planning Agency and its members and executive officer 
by petitioner property owners who asserted that a land-use ordinance 
adopted by respondents destroyed value of petitioners’ property in viola-
tion of Fifth and Fourteenth Amendments, individual respondents, as 
regional legislators, are entitled to absolute immunity from federal damages 
liability to extent that they were acting in a legislative capacity. Lake 
Country Estates v. Tahoe Regional Planning Agency, p. 391.

PUBLIC USE OF CABLE TELEVISION SYSTEMS. See Federal 
Communications Commission.

QUIET-TITLE ACTIONS. See Jurisdiction, 3.

RACIAL DISCRIMINATION. See Civil Rights Act of 1964; Constitu-
tional Law, III, 1; Mootness, 1.

RAILROADS. See Easements.
REAPPORTIONMENT PLANS. See Mandamus.
REBUTTAL OF PRIMA FACIE CASE OF RACIAL DISCRIMINA-

TION. See Civil Rights Act of 1964.
REGIONAL LEGISLATORS’ IMMUNITY FROM LIABILITY. See 

Public Officers and Employees.
REGULATIONS OF FEDERAL COMMUNICATIONS COMMISSION. 

See Federal Communications Commission.
REGULATIONS OF INTERNAL REVENUE SERVICE. See Evidence.
REJECTION OF PATENT APPLICATION AS AFFECTING ROY-

ALTY CONTRACT. See Patents.
RELATIVE OF CHILD AS FOSTER PARENT. See Federal-State 

Relations, 3.

RELIEF IN CLASS ACTIONS. See Procedure.
RELIGIOUS SCHOOLS. See National Labor Relations Board, 2. 
REMAND. See Abortions.
REPAIRMEN’S LIENS. See Federal-State Relations, 2.
RETIREMENT OF FOREIGN SERVICE EMPLOYEES. See Consti-

tutional Law, III, 2.
RIGHTS-OF-WAY. See Easements.
RIGHT TO COUNSEL. See Constitutional Law, VI.
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ROADS. See Easements.
ROBINSON-PATMAN ACT. See Antitrust Acts, 2.
ROYALTY CONTRACTS. See Patents.
RULEMAKING POWER. See Federal Communications Commission.
SCHOOLS. See Constitutional Law, I; III, 7; National Labor Relations

Board, 2.
SEARCHES AND SEIZURES. See Constitutional Law, VII; Juris-

diction, 1.
SELF-INCRIMINATION. See Constitutional Law, V; Stays, 1.
SENTENCE OF IMPRISONMENT. See Constitutional Law, VI.
SETTLEMENT OF ACTIONS. See Mootness, 2.
SEX DISCRIMINATION. See Constitutional Law, III, 6; Jurisdic-

tion, 2.

SHOPLIFTING. See Constitutional Law, VI.
SIXTH AMENDMENT. See Constitutional Law, VI.
SMALL BUSINESS ACT. See Federal-State Relations, 2.
SOCIAL SECURITY ACT. See Federal-State Relations, 1, 3.
SOUTH CAROLINA. See Abortions.
SOVEREIGN IMMUNITY. See Jurisdiction, 3.
SPOT CHECKS OF DRIVERS’ LICENSES AND VEHICLE REGIS-

TRATIONS. See Constitutional Law, VII; Jurisdiction, 1.
STATE-COURT ACTION AGAINST ANOTHER STATE. See Consti-

tutional Law, VIII, 1.

STATE OPTOMETRY BOARD. See Constitutional Law, III, 3.
STATES’ IMMUNITY FROM SUIT. See Constitutional Law, VIII; 

Procedure.

STATES’ TORT LIABILITY. See Constitutional Law, VIII, 1.
STATISTICAL EVIDENCE OF RACIAL DISCRIMINATION. See

Civil Rights Act of 1964.
STAY OF EXECUTION. See Stays, 2.
STAYS.

1. Contempt order.—Application to stay Court of Appeals’ order com- 
mitting corporation’s president for civil contempt for refusing to answer 
questions before a grand jury is denied. Haner v. United States (Reh n -
qu ist , J., in chambers), p. 1308.
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STAYS—Continued.
2. Death penalty.—Mother’s application to stay condemned murderer 

son’s execution, based on son’s alleged incompetency, is granted. Evans v. 
Bennett (Rehnquis t , J., in chambers), p. 1301.
STdPPING VEHICLE POR CHECK OF LICENSE AND REGISTRA-

TION. See Constitutional Law, VII; Jurisdiction, 1.
STRIKES. See Federal-State Relations, 1.
SUIT BY RESIDENT OF FORUM STATE AGAINST ANOTHER

STATE. See Constitutional Law, VIII, 1.
SUPPRESSION OF EVIDENCE. See Evidence.
SUPREMACY CLAUSE. See Collateral Estoppel.
SUPREME COURT. See also Bankruptcy Act; Constitutional Law, 

III, 4; Jurisdiction, 1-3.
1. Retirement of Henry Putzel, jr., as Reporter of Decisions, p. v.
2. Appointment of Henry C. Lind as Reporter of Decisions, p. 940.

SURVIVORS’ BENEFITS. See Longshoremen’s and Harbor Workers’ 
Compensation Act.

TAHOE REGIONAL PLANNING AGENCY. See Constitutional Law, 
VIII, 2; Jurisdiction, 4; Public Officers and Employees.

TAKING OF PROPERTY FOR PUBLIC USE. See Constitutional Law, 
II.

TAPE RECORDINGS. See Evidence.
TAX AUDITS. See Evidence.
TAXES. See Collateral Estoppel; Evidence; Internal Revenue Code; 

National Banks.
TEACHERS. See Constitutional Law, I; III, 7; National Labor Rela-

tions Board, 2.
TELEVISION. See Federal Communications Commission.
TEXAS. See Antitrust Acts, 1; Constitutional Law, ITT, 3; IV; Fed-

eral-State Relations, 2.
TORT LIABILITY OF STATE. See Constitutional Law, VIII, 1. 
TRADE NAMES. See Constitutional Law, IV.
TRADE ORGANIZATIONS. See Internal Revenue Code.
UNEMPLOYMENT COMPENSATION. See Federal-State Relations, 1. 
UNFAIR LABOR PRACTICES. See National Labor Relations Board, 1. 
UNIFORM COMMERCIAL CODE. See Federal-State Relations, 2.
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UNION PACIFIC ACT OF 1862. See Easements.
UNITED STATES’ IMMUNITY FROM SUIT. See Jurisdiction, 3.
UNLAWFUL INCLOSURES OF PUBLIC LANDS ACT OF 1885. See 

Easements.
UNLICENSED DRIVERS. See Constitutional Law, VII; Jurisdiction, 

1.
UNREGISTERED VEHICLES. See Constitutional Law, VII; Jurisdic-

tion, 1.
VIABILITY OF FETUS. See Abortions.
VOTING RIGHTS ACT OF 1965. See Mandamus.
WAIVER OF UNITED STATES’ IMMUNITY FROM SUIT. See Ju-

risdiction, 3.
WELFARE LAWS. See Federal-State Relations, 3; Procedure.
WORDS AND PHRASES.

1. “Business league.” §501 (c)(6), Internal Revenue Code of 1954, 26 
U. S. C. §501 (c)(6). National Muffler Dealers Assn. v. United States, 
p. 472.

2. “Business of insurance” § 2 (b), McCarran-Ferguson Act, 15 U. S. C. 
§ 1012 (b). Group Life & Health Ins. Co. v. Royal Drug Co., p. 205.

3. “Common carrier” § 3 (h), Communications Act of 1934, 47 U. S. C.
§ 153 (h). FCC v. Midwest Video Corp., p. 689.

4. “Exclusive original jurisdiction” 28 U. S. C. § 1346 (f). California 
v. Arizona, p. 59.

5. “Foster family home.” § 408, Social Security Act, 42 U. S. C. § 608. 
Miller v. Youakim, p. 125.

6. “Judicial power of the United States.” U. S. Const., Arndt. 11. 
Lake Country Estates v. Tahoe Regional Planning Agency, p. 391.

7. “Prohibited by this section” §2 (f), Clayton Act, 15 U. S. C. § 13 
(f). Great A&P Co. v. FTC, p. 69.

8. “Tangible personal property” Pub. L. 91-156, note following 12 
U. S. C. §548. Chase Manhattan Bank v. Finance Admin., p. 447.

9. “Under color of state law.” 42 U. S. C. § 1983. Lake Country 
Estates v. Tahoe Regional Planning Agency, p. 391.

WORKMEN’S COMPENSATION. See Longshoremen’s and Harbor 
Workers’ Compensation Act.






















