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CASES ADJUDGED
IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1978

LONG ISLAND RAIL ROAD CO. v. ABERDEEN & 
ROCKFISH RAILROAD CO. et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 77-1515. Decided October 16, 1978

The Interstate Commerce Commission initially denied petitioner railroad’s 
request for an interim terminal surcharge to offset the increased taxes 
imposed by the Railroad Retirement Amendments of 1973 to fund 
additional retirement benefits for railroad employees. But after a 
three-judge District Court set aside this denial and enjoined the ICC 
from refusing petitioner’s terminal surcharge as an interim rate increase 
under § 15a (6) (b) of the Interstate Commerce Act, the ICC allowed 
an interim terminal surcharge. On respondent railroads’ petition to set 
aside the ICC’s order, the Court of Appeals directed that the interim 
surcharge be held in a separate trust fund pending the ICC’s determina-
tion of final rates on remand. Held: The Court of Appeals’ imposition 
of the trust fund requirement is contrary to § 15a (6)(b)’s purpose of 
providing an expeditious method of allowing higher rates in order to 
minimize the effect that the increased railroad retirement taxes would 
have on the railroads’ financial condition. Under §15a(6)(b), once 
the interim rates were filed, the ICC could not suspend them until it 
made final rate determinations. By impressing the trust on proceeds 
from these interim charges made by petitioner, the Court of Appeals 
exercised authority that Congress did not repose even in the ICC.

Certiorari granted; 565 F. 2d 327, reversed in part and remanded.
• 1



2 OCTOBER TERM, 1978

Per Curiam 439U.S.

Per  Curiam .
Petitioner, the Long Island Rail Road Co., seeks a writ of 

certiorari to review the judgment of the United States Court 
of Appeals for the Fifth Circuit setting aside an order 
of the Interstate Commerce Commission. That judgment 
directed that proceeds collected by petitioner pursuant to an 
interim terminal surcharge be held in a separate trust fund 
pending determination of final rates by the Commission on 
remand. We stayed the trust fund portion of the court’s order 
on March 6, 1978, and we now grant the petition for certiorari, 
limited to Question 1 presented by petitioner,1 and reverse the 
judgment of the Court of Appeals insofar as it impresses a 
trust on the proceeds from the interim terminal surcharge.

The Railroad Retirement Amendments of 1973 imposed 
increased taxes on railroads in order to fund additional retire-
ment benefits for railroad employees. 87 Stat. 162. Coupled 
with that action, Congress amended § 15a of the Interstate 
Commerce Act to permit railroads to offset the increased tax 
liability imposed by the Amendments by means of increases in 
general rate levels. § 201 (4), 87 Stat. 166, 49 U. S. C. § 15a 
(6). Section 15a (6) (a) authorizes the Commission promptly 
to establish requirements for petitions for adjustment of inter-
state rates of common carriers based on increases in railroad 
retirement taxes. Such procedures are to be designed to 
“facilitate fair and expeditious action on any such petition.” 
Section 15a (6) (b) directs the Commission to permit interim 
increases in the general level of interstate rates within 30 
days of the filing of a proper petition, “ [notwithstanding 
any other provision of law.” The Commission can withhold 
its permission only if it finds that the requested increase is 
not “in an amount approximating that needed to offset

1 “Did the Court of Appeals thwart the purpose of the Railroad Retire-
ment Amendments and frustrate the final judgment of a three-judge court 
when it deprived the LIRR of the immediate use of its interim terminal 
surcharge?” Pet. for Cert. 2.
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increases in expenses” resulting from the Amendments. 
Finally, §15a(6)(c) requires the Commission to commence 
hearings for the purpose of making final rate determinations 
within 60 days of the establishment of the interim rates. 
Such final rates are to be determined in accordance with the 
“standards and limitations applicable to ratemaking gen-
erally.” If the final increases in rates are less than the 
interim increases, refunds must be made by the carrier, subject 
to such tariff provisions as the Commission deems sufficient.

Since the issue on which we grant certiorari does not relate 
directly to the rate increase proceedings, the briefest descrip-
tion of them will suffice. All railroads other than petitioner 
sought permission from the Commission to increase their rates 
in order to offset the increased taxes imposed by the Amend-
ments. Petitioner, because of its unique revenue structure, 
sought permission to impose a surcharge for the use of its ter-
minal facilities for the same purpose. The Commission 
allowed the railroads other than petitioner to increase their 
interim rates, but denied petitioner’s request for an interim 
terminal surcharge. Increases in Freight Rates and Charges— 
1973, 346 I. C. C. 305 (1973). Petitioner sought review of the 
denial of its request by the Commission in a three-judge Dis-
trict Court, and that court set aside the relevant portions of 
the Commission’s order and enjoined the Commission from 
refusing petitioner’s terminal surcharge as an interim rate 
increase under § 15a (6) (b). Long Island R. Co. v. United 
States, 388 F. Supp. 943 (EDNY 1974).

No appeal was taken from this judgment, and the Com-
mission subsequently allowed petitioner to impose an interim 
terminal surcharge in the amount of 12.5%. Thereafter the 
Commission issued a report and order which approved peti-
tioner’s request for a permanent 12.5% terminal surcharge, 
and required all railroads to incorporate that surcharge into 
their tariffs to and from points on petitioner’s lines. Increases 
in Freight Rates and Charges—1973, 350 I. C. C. 673 (1973).
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Respondent railroads petitioned the Fifth Circuit to set 
aside the Commission’s order. The Court of Appeals, for 
reasons which do not concern us here, set aside the order of 
the Commission allowing petitioner to impose the terminal 
surcharge and remanded for further proceedings to determine 
final rates. Aberdeen & Rockfish R. Co. v. United States, 565 
F. 2d 327, 333-335 (1977). Then, stating that “[i]t seems 
to us equitable,” the court sua sponte “restore [d]” the 12.5% 
interim terminal surcharge that petitioner had been collecting 
prior to the Commission’s final order, but directed that the 
proceeds be kept “in a separate trust fund . . . subject to 
further just and equitable orders of the Interstate Commerce 
Commission.” Id., at 335.

We agree with petitioner and the United States that the 
Court of Appeals’ direction to hold proceeds from the interim 
terminal surcharge in a separate trust fund pending determi-
nation of final rates by the Commission is contrary both to 
the earlier holding of the three-judge court and to Congress’ 
intent in adopting the Amendments. The interim terminal 
surcharge approved by the three-judge court clearly was 
meant to remain in effect until a permanent rate was 
approved by the Commission. See Long Island R. Co. v. 
United States, supra, at 947. Because of the Court of 
Appeals’ decision setting aside the Commission’s order, there 
has as yet been no determination of final rates by the 
Commission. The Court of Appeals’ order explicitly recog-
nizes as much. Aberdeen & Rockfish R. Co. v. United States, 
supra, at 334. We also agree that petitioner could have con-
tinued to collect the interim terminal surcharge whether or 
not the Court of Appeals had explicitly authorized it to do so. 
Thus, far from maintaining the relative positions of the 
parties pending final order of the Commission, normally con-
sidered the “status quo,” the Court of Appeals’ imposition of 
the trust fund requirement significantly altered those 
positions.
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Such an alteration is at odds with the purpose of § 15a 
(6)(b). The entire thrust of § 15a (6) (b) is to provide an 
expeditious method of allowing higher rates in order to mini-
mize the effect that increased railroad retirement taxes would 
have on the railroads’ financial condition. At the time of the 
adoption of the Amendments, Congress was acutely aware of 
the deteriorating financial condition of the Nation’s railroads 
and the drain which the increased tax liabilities would have 
on their already dwindling resources. S. Rep. No. 93-221, pp. 
2-4 (1973). Congress also recognized that the Commission’s 
normal ratemaking processes would not be responsive to the 
railroads’ needs to recover immediately their increased retire-
ment benefit contributions.2 The delays experienced in ap-
proving the final rates have shown the legitimacy of Congress’ 
concerns.

Section 15a (6) (b) was enacted to ensure that the much- 
needed funds would get to the railroads as soon as possible: 
once the interim rates were filed, they could not be suspended 
until final rate determinations by the Commission. While the 
Commission normally has the power under § 15 (7) of the 
Interstate Commerce Act to suspend rates for a period not to 
exceed seven months, Congress deprived the Commission of 
even that limited authority in § 15a (6)(b), which begins 
with the words: “Notwithstanding any other provision of law.” 
The Conference Report on the Amendments to the Interstate 
Commerce Act states:

“The Commission could withhold permission to file tariffs 
if it found that the proposed increase clearly exceeded the 
amount needed to cover the increases in costs, but other-

2S. Rep. No. 93-221, p. 3 (1973); H. R. Rep. No. 93-204, pp. 7-8 
(1973). The agreement between representatives of railroad labor and 
management to support increases in railroad retirement taxes conditioned 
such support on the simultaneous passage of legislation to modify the 
Commission’s existing ratemaking procedures to permit prompt rate in-
creases. S. Rep. No. 93-221, pp. 2, 7 (App. A).



6 OCTOBER TERM, 1978

Per Curiam 439 U. S.

wise once the tariffs were filed the Commission would have 
no authority to suspend them pending final determina-
tion.” Joint Explanatory Statement of the Committee of 
the Conference, H. R. Rep. No. 93-319, p. 12 (1973) 
(emphasis added).

By impressing the trust on proceeds from these interim 
charges made by petitioner, the Court of Appeals has exercised 
authority which Congress clearly did not wish to repose even 
in the Commission. We have held that where Congress has 
vested the Commission with authority to suspend rates pend-
ing final determination of their lawfulness, that power may 
not be exercised by a court. Arrow Transp. Co. v. Southern 
R. Co., 372 U. S. 658 (1963); see Atchison, T. & S. F. R. Co. v. 
Wichita Bd. of Trade, 412 U. S. 800, 820 (1973) (plurality 
opinion); id., at 828-829 (White , J., concurring in part and 
dissenting in part); United States v. SCRAP, 412 U. S. 669, 
691 (1973). We think it follows a fortiori from these decisions 
that where Congress has denied authority to the Commission 
to suspend interim rates, as it has here, a reviewing court may 
not exercise such power, absent a declaration of unlawfulness 
by the Commission. See Arrow Transp. Co. v. Southern R. 
Co., supra, at 667 n. 14; Board of R. Comm’rs v. Great North-
ern R. Co., 281 U. S. 412, 429-430 (1930). Congress provided 
a refund mechanism in § 15a (6) (c) in the event that the final 
rates approved by the Commission are less than the interim 
rates. Congress undoubtedly was satisfied that this procedure 
was adequate to protect the interests of the parties affected 
by the terminal surcharge, and respondent railroads have 
advanced no reasons for concluding otherwise.

In Atchison, T. & S. F. R. Co. v. Wichita Bd. of Trade, 
supra, the plurality recognized a limited power in a review-
ing court to suspend rates pending review of a final order of 
the Commission. See Scripps-Howard Radio, Inc. v. FCC, 
316 U. S. 4 (1942). That conclusion was based on the 
fact that there was no “provision in the relevant statutes
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depiiving federal courts of their general equitable power to 
preserve the status quo to avoid irreparable harm pending 
review.” Atchison, T. S. F. R. Co. v. Wichita Bd. of 
Trade, supra, at 820. The plurality also noted that subsequent 
legislation might “affect the relation between court and agency 
and so the propriety of injunctive relief.” 412 U. S., at 823 
n. 16. In the limited context of interim rate increases under 
§ 15a (6) (b), we think the Amendments are “subsequent legis-
lation” that evidences a clear purpose to oust any equitable 
power that a reviewing court might otherwise possess to dis-
turb those interim rates pending determination of final rates 
by the Commission. See Arrow Transp. Co. v. Southern R. 
Co., supra, at 671 n. 22.

The petition for certiorari accordingly is granted, limited 
to the question set forth in footnote 1, supra. The judgment 
of the Court of Appeals is reversed insofar as it requires 
petitioner to keep the proceeds collected from its interim 
terminal surcharge in a separate trust, and the case is re-
manded for proceedings consistent with this opinion.

So ordered.
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CAREY, STATE’S ATTORNEY OF COOK COUNTY, 
ILLINOIS v. WYNN et  al .

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS

No. 78-229. Decided October 16, 1978*

This Court has no jurisdiction under 28 U. S. C. § 1253 over appeals from 
a three-judge District Court’s declaratory judgment invalidating certain 
state statutory provisions, such judgment being appealable only to the 
Court of Appeals.

Appeals dismissed. Reported below: 449 F. Supp. 1302.

Per  Curiam .
A three-judge District Court entered a declaratory judgment 

holding unconstitutional certain sections of the Illinois Abor-
tion Act of 1975, Ill. Rev. Stat., ch. 38, § 81-21 et seq. (Supp. 
1976). Wynn v. Scott, 449 F. Supp. 1302 (ND Ill. 1978). 
The District Court assumed that Illinois prosecutors would 
recognize and abide by the declaratory judgment and denied 
plaintiffs’ request for injunctive relief. Id., at 1331.

The appeals from the declaratory judgment invalidating 
certain provisions of the statute are dismissed for want of 
jurisdiction. Title 28 U. S. C. § 1253, the jurisdictional statute 
under which these appeals are taken, does not authorize an 
appeal from the grant or denial of declaratory relief alone. 
Gerstein v. Coe, 417 U. S. 279 (1974). The declaratory 
judgment is appealable to the Court of Appeals, and we are 
informed that appeals to that court have been taken.

Appeals dismissed.

Mr . Justi ce  Stevens  took no part in the consideration or 
decision of these cases.

*Together with No. 78-239, Diamond n . Wynn et al., also on appeal 
from the same court.
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NATIONAL LABOR RELATIONS BOARD v. BAYLOR 
UNIVERSITY MEDICAL CENTER

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 78-80. Decided October 30, 1978

Court of Appeals’ judgment refusing to enforce the National Labor Re-
lations Board’s order invalidating the operation of respondent hospital’s 
no-solicitation rule in its cafeteria is vacated. The case is remanded 
solely for reconsideration of the restriction on solicitation in the cafe-
teria in light of Beth Israel Hospital v. NLRB, 437 U. S. 483.

Certiorari granted in part; 188 U. S. App. D. C. 109, 578 F. 2d 351, 
vacated in part and remanded.

Per  Curiam .
Upon a complaint issued by the National Labor Relations 

Board and on the basis of a substantial record of evidence 
before a Hearing Examiner, the Board held that respondent’s 
no-solicitation rule with respect to corridors and the cafeteria 
of the respondent hospital was overly broad and an unfair 
labor practice in violation of § 8 (a)(1) of the National La-
bor Relations Act, 29 U. S. C. § 158 (a)(1).

The Court of Appeals for the District of Columbia Circuit 
refused to enforce the Board’s order. 188 U. S. App. D. C. 
109, 578 F. 2d 351 (1978). In reaching this conclusion, the 
Court of Appeals dealt with corridors and the cafeteria sep-
arately, assigning different reasons for its holding with respect 
to each. As to corridors, the court simply concluded that there 
was no substantial evidence supporting the Board’s conclusion 
that the corridors were not entitled to the same protection 
accorded other areas devoted essentially to patient care.

The court’s holding with respect to the cafeteria was based, 
however, on a legal judgment that no valid distinction can be 
made between a hospital cafeteria and cafeterias and restau-
rants that operate independently or in department stores. In 
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the latter type of cases, the Board uniformly has held that 
the presumption in favor of the right to solicit on nonwork 
time in nonwork areas, established by Republic Aviation 
Corp. v. NLRB, 324 U. S. 793 (1945), is inapplicable.*  The 
Court of Appeals therefore applied the general rule applicable 
to commercial cafeterias and restaurants to the hospital 
cafeteria.

In Beth Israel Hospital v. NLRB, 437 U. S. 483 (1978), the 
Court concluded that the Republic Aviation presumption did 
apply to a hospital cafeteria maintained and operated primar-
ily for employees and rarely used by patients or their families. 
The corridors of the hospital serving patients’ rooms, operating 
and treatment rooms, and other areas used by patients and 
their families were neither involved nor considered by the 
Court in Beth Israel.

As the Court’s decision in Beth Israel is relevant to the 
cafeteria issue in this case, we grant the petition for a writ 
of certiorari, vacate the judgment, and remand the case to 
the Court of Appeals for reconsideration in light of Beth Israel 
only on that issue. Insofar as the petition for certiorari seeks 
review of the corridor issue, the petition is denied.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  White  
and Mr . Justi ce  Marsh all  join, dissenting in part.

I dissent from the decision to limit the remand in this case 
to the cafeteria issue.

The NLRB sought enforcement of an order rescinding the 
operation of Baylor’s no-solicitation rule in, inter alia, the 
hospital’s cafeteria and corridors. The Board’s order rested

*In the present case, the Board had applied the Republic Aviation 
presumption to all areas of the hospital deemed by it not devoted “strictly 
[to] patient care,” in accord with its decision in St. John’s Hospital and 
School of Nursing, Inc., 222 N. L. R. B. 1150 (1976). The Board held 
that the corridors throughout the hospital and the cafeteria were noncare 
areas.
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on its decision in St. John’s Hospital and School of Nursing, 
Inc., 222 N. L. R. B. 1150 (1976), disapproving “the prohibi-
tion [of solicitation] in areas other than immediate patient-
care areas . . . absent a showing that disruption to patient 
care would necessarily result if solicitation and distribution 
were permitted in those areas,” Beth Israel Hospital v. NLRB, 
437 U. S. 483, 495 (1978). In refusing enforcement, the Court 
of Appeals determined that St. John’s was inconsistent with 
congressional intent to minimize disruption in hospitals, and 
that because in hospital matters the Board was also acting 
outside of its area of expertise, its decision was “entitled to 
little of the deference traditionally accorded to NLRB actions,” 
188 U. S. App. D. C. 109, 111, 578 F. 2d 351, 353 (1978). 
These bases for legal determination of the validity of no-
solicitation rules, which the Court of Appeals then applied to 
the specific problems of the cafeteria and corridors, are pre-
cisely the bases which Beth Israel Hospital v. NLRB, supra, 
rejected as erroneous.

Beth Israel refused to accept petitioner’s claim that the 
Board’s St. John’s opinion constituted an impermissible con-
struction of the NLRB’s policies as applied to the health-care 
industry by the 1974 amendments. Instead, the Court held 
that

“the Board’s general approach of requiring health-care 
facilities to permit employee solicitation and distribution 
during nonworking time in nonworking areas, where the 
facility has not justified the prohibitions as necessary to 
avoid disruption of health-care operations or disturbance 
of patients, is consistent with the Act.” 437 U. S., at 507. 

Beth Israel did, of course, recognize the special considerations 
appropriate to labor disputes in hospital settings, and reminded 
the NLRB that it bears

“ ‘a heavy continuing responsibility to review its policies 
concerning organizational activities in various parts of 
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hospitals. Hospitals carry on a public function of the 
utmost seriousness and importance. They give rise to 
unique considerations that do not apply in the industrial 
settings with which the Board is more familiar. The 
Board should stand ready to revise its rulings if future 
experience demonstrates that the well-being of patients is 
in fact jeopardized.’ ” Id., at 508, quoting NLRB v. Beth 
Israel Hospital, 554 F. 2d 477, 481 (CAI 1977).

Nonetheless, Beth Israel reaffirmed the Court’s oft-expressed 
view that the function of striking the balance between the 
conflicting interests of employers and employees is a responsi-
bility which Congress committed primarily to the Board, 
subject to limited judicial review, NLRB v. Truck Drivers, 353 
U. S. 87, 96 (1957), and held that in the area of hospital labor 
relations the decisions of the Board are entitled to the tradi-
tional deference. Beth Israel Hospital, 437 U. S., at 500-501.

While it is true that the facts of Beth Israel involved only a 
hospital cafeteria, nowhere did the opinion hint that its 
analysis was to apply only within a cafeteria’s four walls.*  
Indeed, after approving the Board’s general principle of 
requiring hospitals to justify their prohibitions of solicitation, 
the Court in its very next sentence stated that “with respect 
to the application of that principle to petitioner’s cafeteria, 
Che Board was appropriately sensitive to the importance of 
petitioner’s interest . . . .” Id., at 507 (emphasis added). 
Beth Israel, then, is clearly a case of general import, with 
application to disputes over the validity of rules inhibiting 
solicitation wherever applied within the hospital.

*There is one element of Beth Israel, identified in the majority opinion 
in this case, which is only relevant to the cafeteria issue—the holding that 
the NLRB can validly distinguish between hospital cafeterias and inde-
pendent restaurants. But the fact that the Court of Appeals’ decision 
runs afoul of this additional aspect of Beth Israel hardly makes its other 
shortcomings, which are equally applicable to both disputed areas of the 
building, irrelevant.
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I, of course, intimate no view upon the merits of the corridors 
issue. It may well be that on the facts of the case the hospital 
has justified the prohibition of solicitation as necessary to 
avoid disruption of health-care operations or disturbance of 
patients. It is our role, however, to insure that the proper 
legal standard is applied to the facts. For that reason, I 
would follow our usual practice of granting the petition, 
vacating the judgment, and remanding the case without limi-
tation for reconsideration in light of Beth Israel.
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PRESNELL v. GEORGIA

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME COURT 
OF GEORGIA

No. 77-6885. Decided November 6, 1978

The Georgia Supreme Court’s affirmance of petitioner’s death sentence 
for murder imposed under a Georgia statute authorizing such a sentence 
for a capital offense committed while another capital offense is being 
committed, and of his conviction of kidnaping with bodily injury, is 
unconstitutional as violative of due process, where such affirmance was 
based on an underlying rape charge of which petitioner was not properly 
tried and convicted. Cf. Cole n . Arkansas, 333 U. S. 196.

Certiorari granted in part; 241 Ga. 49, 243 S. E. 2d 496, reversed in part 
and remanded.

Per  Curiam .
Petitioner was indicted and found guilty by a jury of three 

capital offenses—rape, kidnaping with bodily injury, and mur-
der with malice aforethought. Under Georgia law, a jury may 
impose the death penalty if it finds that the offender committed 
a capital felony under at least 1 of 10 statutorily enumerated 
aggravating circumstances. Ga. Code § 27-2534.1 (b) (1975). 
The only such circumstance relevant here is that

“[t]he [capital] offense . . . was committed while the 
offender was engaged in the commission of another capi-
tal felony . . . .” § 27-2534.1 (b)(2).

At the penalty phase of petitioner’s trial, the jury was 
instructed that it could impose the death penalty (1) for 
rape if that offense was committed while petitioner was en-
gaged in the commission of murder, (2) for kidnaping with 
bodily injury if that offense was committed while petitioner 
was engaged in the commission of rape, or (3) for murder if 
that offense was committed while petitioner was engaged in 
the commission of “kidnapping with bodily harm, aggravated
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sodomy.” The jury found that all three offenses were com-
mitted during the commission of the specified additional 
offenses, and it imposed three death sentences on petitioner.

On appeal, the Supreme Court of Georgia held that the first 
two death sentences imposed by the jury could not stand. 
241 Ga. 49, 52, 64, 243 S. E. 2d 496, 501, 508 (1978). Both 
sentences depended upon petitioner’s having committed forci-
ble rape, and the court determined that the jury had not 
properly convicted petitioner of that offense.1

In addition, the Supreme Court of Georgia held that the 
State could not rely upon sodomy as constituting the bodily 
injury associated with the kidnaping.2 Nonetheless, despite 
the fact that the jury had been instructed that the death 
penalty for murder depended upon a finding that it was com-
mitted while petitioner was engaged in “kidnapping with 
bodily harm, aggravated sodomy” (emphasis added), the 
Georgia Supreme Court upheld the third death penalty 
imposed by the jury. It did so on the theory that, despite the 

1 Petitioner was indicted and found guilty by the jury of “rape.” Be-
cause the jury had been instructed both on forcible and statutory rape, 
but did not in its verdict specify which offense it had found, the Supreme 
Court of Georgia interpreted the “rape” conviction as one for statutory 
rape—an offense that includes no element of bodily harm. Moreover, 
there was no jury finding of forcible rape at the penalty phase of the 
trial.

2 Although the Georgia Supreme Court did not explain this holding, the 
holding itself is unambiguous. First, the Georgia court unequivocally 
stated:

“The only evidence of bodily injury, to support the crime of the kid-
napping with bodily injury of the older child, is the bodily injury which 
resulted from the rape of that child.” 241 Ga., at 52, 243 S. E. 2d, at 501. 
Second, after concluding that the evidence of forcible rape could supply 
the bodily injury element of the crime of kidnaping, the Georgia court 
added:
“The state’s attempted reliance upon sodomy as constituting the bodily 
injury associated with the kidnapping of the older child is not ground 
for retrial.” Ibid., 243 S. E. 2d, at 502.
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lack of a jury finding of forcible rape, evidence in the record 
supported the conclusion that petitioner was guilty of that 
offense, which in turn established the element of bodily harm 
necessary to make the kidnaping a sufficiently aggravating 
circumstance to justify the death sentence.

In Cole v. Arkansas, 333 U. S. 196 (1948), petitioners were 
convicted at trial of one offense but their convictions were 
affirmed by the Supreme Court of Arkansas on the basis of 
evidence in the record indicating that they had committed 
another offense on which the jury had not been instructed. 
In reversing the convictions, Mr. Justice Black wrote for a 
unanimous Court:

“It is as much a violation of due process to send an 
accused to prison following conviction of a charge on 
which he was never tried as it would be to convict him 
upon a charge that was never made. . . .
“To conform to due process of law, petitioners were entitled 
to have the validity of their convictions appraised on 
consideration of the case as it was tried and as the issues 
were determined in the trial court.” Id., at 201-202.3

These fundamental principles of procedural fairness apply 
with no less force at the penalty phase of a trial in a capital 
case than they do in the guilt-determining phase of any 
criminal trial. Cf. Gardner v. Florida, 430 U. S. 349 (1977). 

3 In the present case, when the Supreme Court of Georgia ruled on peti-
tioner’s motion for rehearing it recognized that, prior to its opinion in the 
case, petitioner had no notice, either in the indictment, in the instructions 
to the jury, or elsewhere, that the State was relying on the rape to estab-
lish the bodily injury component of aggravated kidnaping:

“On motion for rehearing the defendant urges, among other things, that 
he was not on notice that evidence as to the older child’s injuries which 
resulted from her being raped would provide the evidence of her bodily 
injury to convict him of her kidnapping with bodily injury. He was on 
notice, however, that he was charged with forcible rape as well as kidnap-
ping with bodily injury of the older child.

‘‘Motion for rehearing denied.” Id., at 67, 243 S. E. 2d, at 510.
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In light of these principles, the death sentence for the crime 
of murder with malice aforethought cannot stand.

Insofar as the petition for certiorari challenges the convic-
tion for kidnaping with bodily injury4 and the imposition 
of the death sentence, it is granted along with petitioner’s 
motion to proceed in forma pauperis. The judgment of the 
Supreme Court of Georgia affirming the conviction for kid-
naping with bodily injury and the death sentence for murder 
is reversed, and the case is remanded for further proceedings 
not inconsistent with this opinion. Insofar as the petition 
challenges the convictions for murder, kidnaping, and statutory 
rape, it is denied.

It is so ordered.

Mr . Just ice  Brennan , concurring.
I join the opinion of the Court. For the reasons stated in 

my dissenting opinion in Gregg v. Georgia, 428 U. S. 153, 227 
(1976), I would in addition hold that the death penalty 
violates the Eighth and Fourteenth Amendments and that 
therefore petitioner may not be resentenced to death in any 
proceedings following remand from this Court.

Mr . Just ice  Marshall , concurring.
While I join the opinion of the Court, I again emphasize 

my opinion that the death penalty in any proceeding is 
unconstitutional.

Mr . Justice  Powell , with whom The  Chief  Justi ce  and 
Mr . Justice  Rehnquist  join, dissenting.

If, as the per curiam opinion for the Court states, the Su-
preme Court of Georgia had found petitioner guilty of kidnap-

4 Because the jury convicted petitioner of the same offense that it relied 
upon to find the statutory aggravating circumstances necessary to impose 
the death penalty—kidnaping with bodily injury, to wit, aggravated 
sodomy—the Georgia Supreme Court’s affirmance of that conviction on 
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ing with bodily injury in spite of a failure of the jury to return 
a proper guilty verdict for that crime, I would join this decision. 
My review of the record and the opinion of the Georgia court, 
however, has convinced me that petitioner’s conviction for 
that crime might well have been upheld on the basis of the 
jury’s proper verdict. Because the opinion of the Supreme 
Court of Georgia is fundamentally ambiguous on this point, I 
would remand the case for clarification rather than vacating 
petitioner’s sentence of death. Accordingly, I dissent.

Petitioner was indicted for five offenses: murder of Lori 
Ann Smith; kidnaping of Lori Ann Smith; rape of Andrea 
Furlong; aggravated sodomy of Andrea Furlong; and the 
kidnaping of Andrea Furlong “with bodily injury.” The 
aggravated sodomy charge was not submitted to the jury, as 
the aggravated sodomy of Andrea was alleged to have sup-
plied the bodily injury element of her kidnaping. The jury 
returned guilty verdicts on all four counts. It sentenced peti-
tioner to death on three of the counts: (i) the murder of 
Lori Ann, with the kidnaping of Andrea with bodily injury 
as a specified aggravating circumstance; (ii) the rape of 
Andrea, with the murder of Lori Ann as a specified aggravating 
circumstance; and (iii) the kidnaping of Andrea with bodily 
injury, with the rape of Andrea as a specified aggravating 
circumstance. Petitioner also was sentenced to a term of 
years for the kidnaping of Lori Ann.

On appeal, the Georgia court vacated the death sentences 
for the rape of Andrea and the kidnaping of Andrea with 
bodily injury. With respect to the rape of Andrea, the court 
noted that the jury was instructed on both forcible and 
statutory rape and returned a verdict that did not distinguish 
between the two crimes. As only forcible rape was a capital 
crime under Georgia law, petitioner had to be resentenced as 

the basis of the bodily injury resulting from the rape is also unconstitu-
tional under Cole v. Arkansas, 333 U. S. 196 (1948). Accordingly, under 
the dictates of that case, id., at 200, 202, the conviction must be reversed.
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if he had been convicted only of statutory rape. With respect 
to the kidnaping of Andrea, the court did not indicate 
whether it vacated the sentence because it believed our recent 
opinion in Coker v. Georgia, 433 U. S. 584 (1977), so mandated, 
or because the specified aggravating circumstance for this of-
fense, the rape of Andrea, also was tainted by the jury’s failure 
to distinguish between forcible and statutory rape? The court 
did not disturb, however, the conviction for the underlying 
offense of kidnaping with bodily injury.

The Georgia court did affirm the sentence of death for the 
murder of Lori Ann, the kidnaping of Andrea with bodily 
injury being the aggravating circumstance. The validity of 
that kidnaping conviction is the matter in issue here. Accord-
ing to the Court, the court below ruled that even though as a 
matter of state law the aggravated sodomy of Andrea could not 
provide the bodily-injury element of the kidnaping, that ele-
ment was supplied by the evidence of forcible rape. The Court 
then holds that the Georgia court could not constitutionally 
rely on evidence of forcible rape as bodily injury, because the 
jury may have convicted petitioner only of statutory rape, 
which requires no finding of force. Statutory rape would 
therefore be insufficient to provide the bodily-injury element 
associated with the kidnaping, which in turn would render 
that offense insufficient as an aggravating circumstance for the 
purpose of imposing the death penalty.1 2

Although the opinion of the Georgia court is not a model of 
clarity, a careful reading of the decision persuades me that the 
Court has misconstrued a critical part of what was held below. 
The Court is correct that the Georgia Supreme Court was not 
entitled to rely upon the evidence in the record of forcible rape 

1 As the Court observes, ante, at 14, Ga. Code § 27-2534.1 (b) (2) 
(1975) limits those crimes whose commission in the course of a homieidp. 
will sustain a death sentence to certain enumerated felonies. Statutory 
rape is not such an offense, although forcible rape is.

2 See n. 1, supra.
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to supply the bodily-injury component of the kidnaping.3 
But it is incorrect to say that the court below necessarily 
rejected the jury’s unambiguous finding of aggravated sodomy4 

3 The court below actually identified two problems with the rape convic-
tion, a state-law double jeopardy violation as well as the ambiguity of the 
jury verdict discussed in the text. This is made clear by a close reading 
of the opinion. It begins by observing:

“The only evidence of bodily injury, to support the crime of the kid-
napping with bodily injury of the older child, is the bodily injury which 
resulted from the rape of that child. Thus, the convictions for both kid-
napping with bodily injury and forcible rape cannot be upheld.” 241 Ga. 
49, 52, 243 S. E. 2d 496, 501 (1978).
This Court apparently believes that “both” convictions could not be 
upheld because of the failure of the jury to distinguish in both instances 
between forcible and statutory rape. Immediately after this sentence, 
however, the Georgia court cited its decision in State v. Estevez, 232 Ga. 
316, 206 S. E. 2d 475 (1974). That decision involves the protection against 
double jeopardy provided by the Georgia Constitution, a protection of 
substantially broader scope than that provided by the Federal Constitution.

Under the Georgia Constitution, a defendant cannot be convicted and 
punished for separate crimes arising from the same criminal conduct. 
Ibid. It is plain that the Georgia court was concerned that separate 
punishments for both the kidnaping of Andrea with bodily harm and the 
forcible rape would violate this protection in a situation where rape was 
the only bodily harm involved. It had ruled that double jeopardy applied 
to similar facts in Allen v. State, 233 Ga. 200, 203, 210 S. E. 2d 680, 682 
(1974). When the Georgia court stated that “both” convictions could not 
stand, it therefore meant not that each was invalid, but that petitioner 
could be punished only for one. It is in this context that the court 
determined that petitioner had not been punished for forcible rape and, 
“[a]s a consequence of the foregoing, there is evidence of bodily injury, 
not a part of the crime of statutory rape, to support the crime of kidnap-
ping with bodily injury.” 241 Ga., at 52, 243 S. E. 2d, at 502.

4 The trial court instructed the jury that it could convict petitioner of 
kidnaping with bodily injury only if it found that petitioner had com-
mitted aggravated sodomy upon Andrea’s person. To make this finding, 
the jury was required to find beyond a reasonable doubt that petitioner in 
the course of kidnaping Andrea “performed a sexual act involving his 
sexual organ with the mouth of Andrea Furlong, forcibly and against her 
will.” Unlike the charge on forcible rape, the jury was not given the
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as establishing the bodily injury that converted simple kidnap-
ing into a capital offense under Georgia law. On this point 
the opinion of the state court is hopelessly obscure. As the 
Court observes, portions of the opinion may be read as indi-
cating that aggravated sodomy, a crime that has as an 
element a forcible assault upon the victim, cannot constitute 
“bodily injury” with respect to the crime of kidnaping with 
bodily injury. Ante, at 15 n. 2. An equally plausible reading 
of the opinion, however, is that once the court determined 
that the evidence of harm inflicted during the rape established 
bodily injury, it did not think it necessary to decide the 
question whether aggravated sodomy, considered alone, also 
could establish that element. Certainly that question was not 
necessarily decided by the court, as it believed that bodily 
injury was proved, at least in part, by the evidence of forcible 
rape.* 5 Moreover, the trial court expressly held that the 
sodomy did satisfy the bodily injury requirement, and the 
Georgia Supreme Court did not reverse that ruling.6

option of convicting petitioner for this offense on the ground that Andrea 
was under the age of consent. Accordingly, the jury could have convicted 
petitioner on this count only if it found he had committed an act of force 
on Andrea’s person.

Similarly, during the sentencing stage the jury was instructed that in 
order to impose death for the murder of Lori Ann, it had to find that 
petitioner was “engaged in the commission of another capital felony, to- 
wit: The kidnapping with bodily harm, aggravated sodomy, of Andrea 
Furlong.”

5 There is no apparent reason why aggravated sodomy should not satisfy 
the bodily-injury requirement. Both forcible rape and aggravated sodomy 
require the use of force as elements of the offense. The only distinction 
between the two crimes under Georgia law relates to the part of the body 
violated. Compare Ga. Code §26-2001 with Ga. Code §26-2002 (1975). 
As both crimes involve a violent interference with the person, each logi-
cally would supply the element of bodily injury required by the kidnaping 
offense.

6 Counsel for petitioner moved for acquittal on the kidnaping count, 
arguing that aggravated sodomy did not constitute bodily injury for 
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The validity of petitioner’s conviction for kidnaping with 
bodily injury, and the use of that conviction as an aggravating 
circumstance for the purpose of sentencing, cannot be deter-
mined without resolution of this state-law question. If the 
court below meant to rule that as a matter of Georgia law 
evidence of forcible sodomy does not constitute proof of “bodily 
injury” for the purposes of the kidnaping offense, although 
proof of forcible rape would suffice, then the death sentence 
must be vacated and the conviction for kidnaping with bodily 
injury must be reversed. A criminal defendant is “entitled to 
have the validity of [his] convictio[n] appraised on considera-
tion of the case as it was tried and as the issues were determined 
in the trial court.” Cole v. Arkansas, 333 U. S. 196, 202 
(1948). Here, the jury was permitted to find petitioner guilty 
of kidnaping with bodily injury if he committed aggravated 
sodomy during the offense. The jury also was allowed to 
specify this kidnaping as an aggravating circumstance of the 
murder if it coincided with aggravated sodomy. If it was an 
error of state law so to instruct the jury, the court may not 
redeem the mistake by ruling that the jury could have believed 
other evidence indicating petitioner had injured his victim in 
other ways. Cf. Duncan v. Louisiana, 391 U. S. 145 (1968). 
This is particularly true here, as the Georgia court ruled that 

purposes of the kidnaping offense. The trial court was specific in its 
ground for rejecting this motion:

“I will give you a precise ruling so that you will have the advantage of 
your motion. I will hold specifically that the act of aggravated sodomy 
committed upon her person was such harm that aggravated the kidnapping 
and made it a higher crime. I hold that it does not require, the law does 
not require, a physical bruising injury or battery, but that the act of 
sodomy itself is as vile and as gross as anything can be as an act of harm 
against a ten year old child, and I don’t have any problem with it.” 
Record 990-991.

Nowhere in its opinion does the Georgia court state that this view of 
the law was incorrect.
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the jury cannot be deemed to have returned a guilty verdict 
on the forcible rape charge itself.

If, however, the aggravated sodomy, accomplished by force, 
did satisfy the bodily-injury element under state law, it would 
appear that the jury properly convicted petitioner of that 
crime and was permitted to use that conviction as an aggra-
vating circumstance with respect to the murder conviction. 
Because the question is substantial and was not resolved by 
the court below, I would remand the case for clarification.7

7 The Court’s opinion, as I read it, does not preclude resentencing of 
petitioner for the murder and kidnaping-with-bodily-harm convictions, 
if the court below does determine the jury verdicts with respect to those 
counts to have been proper.
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BOARD OF TRUSTEES OF KEENE STATE COLLEGE 
et  al . v. SWEENEY

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE FIRST CIRCUIT

No. 77-1792. Decided November 13, 1978

Where the Court of Appeals in respondent’s employment discrimination 
action against petitioners (employer) appears to have imposed a heavier 
burden on the employer than Furnco Construction Co. n . Waters, 438 
U. S. 567, requires with respect to meeting the employee’s prima facie 
case of discrimination, its judgment is vacated and the case is re-
manded for reconsideration in light of Furnco.

Certiorari granted; 569 F. 2d 169, vacated and remanded.

Per  Curiam .
The petition for a writ of certiorari is granted. In Furnco 

Construction Co. v; Waters, 438 U. S. 567 (1978), we stated 
that “[t]o dispel the adverse inference from a prima facie 
showing under McDonnell Douglas, the employer need only 
‘articulate some legitimate, nondiscriminatory reason for the 
employee’s rejection.’ ” Id., at 578, quoting McDonnell 
Douglas Corp. v. Green, 411 U. S. 792, 802 (1973). We stated 
in McDonnell Douglas that the plaintiff “must . . . be af-
forded a fair opportunity to show that [the employer’s] stated 
reason for [the plaintiff’s] rejection was in fact pretext.” Id., 
at 804. The Court of Appeals in the present case, however, 
referring to McDonnell Douglas, stated that “in requiring the 
defendant to prove absence of discriminatory motive, the 
Supreme Court placed the burden squarely on the party with 
the greater access to such evidence.” 569 F. 2d 169, 177 (CAI 
1978) (emphasis added).1

1 While the Court of Appeals did make the statement that the dissent 
quotes, post, at 27, it also made the statement quoted in the text above. 
These statements simply contradict one another. The statement quoted 
in the text above would make entirely superfluous the third step in the 
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While words such as “articulate,” “show,” and “prove,” may 
have more or less similar meanings depending upon the 
context in which they are used, we think that there is a 
significant distinction between merely “articulat[ing] some 
legitimate, nondiscriminatory reason” and “prov[ing] absence 
of discriminatory motive.” By reaffirming and emphasizing 
the McDonnell Douglas analysis in Furnco Construction Co. 
n . Waters, supra, we made it clear that the former will suffice 
to meet the employee’s prima facie case of discrimination. 
Because the Court of Appeals appears to have imposed a 
heavier burden on the employer than Furnco warrants, its 
judgment is vacated and the case is remanded for reconsidera-
tion in the light of Furnco, supra, at 578.2

It is so ordered.

Mr . Justic e Stevens , with whom Mr . Justice  Brennan , 
Mr . Justi ce  Stewart , and Mr . Justice  Marshall  join, 
dissenting.

Whenever this Court grants certiorari and vacates a court 
of appeals judgment in order to allow that court to reconsider 

Furnco-McDonnell Douglas analysis, since it would place on the employer 
at the second stage the burden of showing that the reason for rejection was 
not a pretext, rather than requiring contrary proof from the employee as a 
part of the third step. We think our remand is warranted both because 
we are unable to determine which of the two conflicting standards the 
Court of Appeals applied in reviewing the decision of the District Court 
in this case, and because of the implication in its opinion that there is no 
difference between the two standards. We, of course, intimate no view as 
to the correct result if the proper test is applied in this case.

2 We quite agree with the dissent that under Furnco and McDonnell 
Douglas the employer’s burden is satisfied if he simply “explains what he 
has done” or “producfes] evidence of legitimate nondiscriminatory reasons.” 
Post, at 28,29. But petitioners clearly did produce evidence to support their 
legitimate nondiscriminatory explanation for refusing to promote respond-
ent during the years in question. See 569 F. 2d, at 172-173, 178; App. to 
Pet. for Cert. B-2 to B-24. Nonetheless, the Court of Appeals held that 
petitioners had not met their burden because the proffered legitimate 
explanation did not “rebut” or “disprove” respondent’s prima facie case
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its decision in the light of an intervening decision of this 
Court, the Court is acting on the merits. Such action always 
imposes an additional burden on circuit judges who—more 
than any other segment of the federal judiciary—are strug-
gling desperately to keep afloat in the flood of federal litiga-
tion. For that reason, such action should not be taken unless 
the intervening decision has shed new light on the law which, 
if it had been available at the time of the court- of appeals’ 
decision, might have led to a different result.

In this case, the Court’s action implies that the recent 
opinion in Furnco Construction Corp. v. Waters, 438 U. S. 567, 
made some change in the law as explained in McDonnell 
Douglas Corp. v. Green, 411 U. S. 792. When I joined the 
Furnco opinion, I detected no such change and I am still 
unable to discern one. In both cases, the Court clearly stated 
that when the complainant in a Title VII trial establishes 
a prima facie case of discrimination, “the burden which shifts 
to the employer is merely that of proving that he based his 
employment decision on a legitimate consideration, and not 
an illegitimate one such as race.”* 1

or “prove absence of nondiscriminatory motive.” 569 F. 2d, at 177-179; 
see App. to Pet. for Cert. B-25. This holding by the Court of Appeals is 
further support for our belief that the court appears to have imposed a 
heavier burden on the employer than Furnco, and the dissent here, require.

1 This language is quoted from the following paragraph in Furnco :
“When the prima facie case is understood in the light of the opinion in 

McDonnell Douglas, it is apparent that the burden which shifts to the 
employer is merely that of proving that he based his employment decision 
on a legitimate consideration, and not an illegitimate one such as race. To 
prove that, he need not prove that he pursued the course which would 
both enable him to achieve his own business goal and allow him to 
consider the most employment applications. Title VII prohibits him from 
having as a goal a work force selected by any proscribed discriminatory 
practice, but it does not impose a duty to adopt a hiring procedure that 
maximizes hiring of minority employees. To dispel the adverse inference 
from a prima facie showing under McDonnell Douglas, the employer need 
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The Court of Appeals’ statement of the parties’ respective 
burdens in this case is wholly faithful to this Court’s teachings 
in McDonnell Douglas. The Court of Appeals here stated:

“As we understand those cases [McDonnell Douglas 
and Teamsters v. United States, 431 U. S. 324], a plaintiff 
bears the initial burden of presenting evidence sufficient 
to establish a prima facie case of discrimination. The 
burden then shifts to the defendant to rebut the prima 
facie case by showing that a legitimate, nondiscriminatory 
reason accounted for its actions. If the rebuttal is suc-
cessful, the plaintiff must show that the stated reason was 
a mere pretext for discrimination. The ultimate burden 
of persuasion on the issue of discrimination remains with 
the plai/ntiff, who must convince the court by a prepon-
derance of the evidence that he or she has been the victim 
of discrimination.” 569 F. 2d 169, 177 (CAI 1978) 
(emphasis added).

This statement by the Court of Appeals virtually parrots 
this Court’s statements in McDonnell Douglas and Fumco. 
Nonetheless, this Court vacates the judgment on the ground 
that “the Court of Appeals appears to have imposed a heavier 
burden on the employer than Fumco warrants.” Ante, at 25. 
As its sole basis for this conclusion, this Court relies on a 
distinction drawn for the first time in this case “between 
merely ‘articulât [ing] some legitimate, nondiscriminatory 

only 'articulate some legitimate, nondiscriminatory reason for the em-
ployee’s rejection.’” 438 U. S., at 577-578 (emphasis in original).

The comparable passage in McDonnell Douglas reads as follows :
“The burden then must shift to the employer to articulate some 

legitimate, nondiscriminatory reason for the employee’s rejection. We need 
not attempt in the instant case to detail every matter which fairly could 
be recognized as a reasonable basis for a refusal to hire. Here petitioner 
has assigned respondent’s participation in unlawful conduct against it as 
the cause for his rejection. We think that this suffices to discharge peti-
tioner’s burden of proof at this stage and to meet respondent’s prima facie 
case of discrimination.” 411 U. S., at 802-803.
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reason’ and ‘proving] absence of discriminatory motive.’” 
Ante, at 25.2 This novel distinction has two parts, both of 
which are illusory and were unequivocally rejected in Furnco 
itself.

First is a purported difference between “articulating” and 
“proving” a legitimate motivation. Second is the difference 
between affirming a nondiscriminatory motive and negating a 
discriminatory motive.

With respect to the first point, it must be noted that it was 
this Court in Furnco, not the Court of Appeals in this case, 
that stated that the employer’s burden was to “provfe] that 
he based his employment decision on a legitimate considera-
tion.” 3 Indeed, in the paragraph of this Court’s opinion in 
Furnco cited earlier, the words “prove” and “articulate” were 
used interchangeably,4 and properly so. For they were de-
scriptive of the defendant’s burden in a trial context. In 
litigation the only way a defendant can “articulate” the reason 
for his action is by adducing evidence that explains what he 
has done; when an executive takes the witness stand to 
“articulate” his reason, the litigant for whom he speaks is

2 The Court also suggests that “further support” for its decision is 
derived from the Court of Appeals’ “holding” that “petitioners had not met 
their burden because the proffered legitimate explanation did not 'rebut’ 
or 'disprove’ respondent’s prima facie case . . . 569 F. 2d, at 177-179.” 
Ante, at 25-26, n. 2. The actual “holding” of the Court of Appeals was 
that “the trial court’s finding that sex discrimination impeded the plaintiff’s 
second promotion was not clearly erroneous.” 569 F. 2d 169, 179 (CAI 
1978). The Court of Appeals reached this conclusion by considering all 
of the evidence presented by both parties to determine whether the evi-
dence of discrimination offered by the plaintiff was “sufficient ... to 
sustain the district court’s findings” in light of the counter evidence offered 
by the employer. Ibid. Such factual determinations by two federal 
courts are entitled to a strong presumption of validity.

3438 U. S., at 577 (quoted in n. 1, supra; emphasis added). It should 
also be noted that the Court of Appeals did not state that the petitioners’ 
burden here was to “prove” anything; rather, the burden which shifted to 
them as defendants was to “show” a legitimate reason for their action.

4 See n. 1, supra.
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thereby proving those reasons. If the Court intends to au-
thorize a method of articulating a factual defense without 
proof, surely the Court should explain what it is.

The second part of the Court’s imaginative distinction is 
also rejected by Furnco. When an employer shows that a 
legitimate nondiscriminatory reason accounts for his action, 
he is simultaneously demonstrating that the action was not 
motivated by an illegitimate factor such as race. Furnco 
explicitly recognized this equivalence when it defined the 
burden on the employer as “that of proving that he based his 
employment decision on a legitimate consideration, and not an 
illegitimate one such as race.”5 Whether the issue is phrased 
in the affirmative or in the negative, the ultimate question 
involves an identification of the real reason for the employ-
ment decision. On that question—as all of these cases make 
perfectly clear—it is only the burden of producing evidence 
of legitimate nondiscriminatory reasons which shifts to the 
employer; the burden of persuasion, as the Court of Appeals 
properly recognized, remains with the plaintiff.

In short, there is no legitimate basis for concluding that the 
Court of Appeals erred in this case—either with or without 
the benefit of Furnco. The Court’s action today therefore 
needlessly imposes additional work on circuit judges who have 
already considered and correctly applied the rule the Court 
directs them to reconsider and reapply.

5 438 U. S., at 577.
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UNITED STATES v. CALIFORNIA

ON MOTION FOR ENTRY OF THIRD SUPPLEMENTAL DECREE

No. 5, Orig. Decided June 23, 1947, May 17, 1965, and May 15, 1978— 
Order and decree entered October 27, 1947—Supplemental decree 

entered January 31, 1966—Second supplemental decree 
entered June 13, 1977—Third supplemental decree 

entered November 27, 1978

Third supplemental decree is entered.
Opinions reported: 332 U. S. 19, 381 U. S. 139, 436 U. S. 32; order and 

decree reported: 332 U. S. 804; supplemental decree reported: 382 
U. S. 448; second supplemental decree reported: 432 U. S. 40.

THIRD SUPPLEMENTAL DECREE

To carry into effect this Court’s decision of May 15, 1978, 
436 U. S. 32, and for the purpose of identifying with greater 
particularity parts of the boundary line, as defined by the 
Supplemental Decree herein of January 31, 1966, 382 U. S. 
448, and by the Second Supplemental Decree herein of 
June 13, 1977, 432 U. S. 40, between the submerged lands of 
the United States and the submerged lands of the State of 
California, it is ORDERED, ADJUDGED, AND DECREED 
that this Court’s Supplemental Decree be, and the same is 
hereby, further supplemented as follows:

1. The United States has no right, title, or interest by virtue 
of the claim-of-right exception of § 5 of the Submerged 
Lands Act, 67 Stat. 32, 43 U. S. C. § 1313, in the tidelands 
(that is, lands lying between the lines of mean high water and 
mean lower low water) and submerged lands (that is, lands 
lying seaward of the line of mean lower low water) within 
the Channel Islands National Monument, as said Monument 
was established by Presidential Proclamation No. 2281, 52 
Stat. 1541 (Apr. 26, 1938), and enlarged by Presidential Proc-
lamation No. 2825, 63 Stat. 1258 (Feb. 9, 1949), to encompass 
“the areas within one nautical mile of the shoreline of Anacapa
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and Santa Barbara Islands . . . .” In all other respects, the 
terms of the Supplemental Decree and of the Second Supple-
mental Decree apply fully to the tidelands and submerged 
lands within the Channel Islands National Monument.

2. The land area above the mean high-water line of Anacapa 
and Santa Barbara Islands, and the land area above the mean 
high-water line of all islets and rocks within one nautical 
(geographical) mile of the coastline of Anacapa and Santa 
Barbara Islands are lands as to which the State of California 
has no title or property interest.

3. The Court retains jurisdiction to entertain such further 
proceedings, enter such orders, and issue such writs as from 
time to time may be deemed necessary or advisable to give 
proper force and effect to this decree and the prior decrees of 
this Court or to effectuate the rights of the parties in the 
premises.

Mr . Justic e Marsh all  took no part in the formulation 
of this decree.
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DOUGHERTY COUNTY, GEORGIA, BOARD OF 
EDUCATION et  al . v. WHITE

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
MIDDLE DISTRICT OF GEORGIA

No. 77-120. Argued October 2-3, 1978—Decided November 28, 1978

Shortly after appellee, a Negro employee of the Dougherty County Board 
of Education, announced his candidacy for the Georgia House of 
Representatives, the Board adopted a requirement (Rule 58) that its 
employees take unpaid leaves of absence while campaigning for elective 
political office. As a consequence of Rule 58, appellee, who sought election 
to the Georgia House on three occasions, was forced to take leave and lost 
over $11,000 in salary. When compelled to take his third leave of 
absence, appellee brought this action in District Court, alleging that 
Rule 58 was unenforceable because it had not been precleared under 
§ 5 of the Voting Rights Act of 1965 (Act). Concluding that Rule 58 
had the “potential for discrimination,” the District Court enjoined its 
enforcement pending compliance with § 5. Held:

1. Rule 58 is a “standard, practice, or procedure with respect to 
voting” within the meaning of § 5 of the Act. Pp. 36-43.

(a) Informed by the legislative history and the Attorney General’s 
interpretation of § 5, this Court has consistently given the phrase 
“standard, practice, or procedure with respect to voting” the “broadest 
possible scope,” and has construed it to encompass any state enactments 
altering the election law of a covered State “in even a minor way,” 
Allen n . State Board of Elections, 393 U. S. 544, 566. Pp. 37-40.

(b) Rule 58, like a filing fee, imposes substantial economic disin-
centives on employees who seek elective public office, and the circum-
stances surrounding its adoption and its effect on the political process 
suggest a potential for discrimination. Pp. 40-43.

2. A county school board, although it does not itself conduct 
elections, is a political subdivision within the purview of the Act when 
it exercises control over the electoral process. United States v. Board 
of Comm’rs of Sheffield, 435 U. S. 110. Pp. 43-47.

431 F. Supp. 919, affirmed.

Mars hall , J., delivered the opinion of the Court, in which Bre nnan , 
Whit e , Black mun , and Ste ven s , JJ., joined. Ste ve ns , J., filed a con-
curring statement, post, p. 47. Stew art , J., filed a dissenting statement,
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post, p. 47. Powell , J., filed a dissenting opinion, in which Burge r , 
C. J., and Rehn quist , J., joined, post, p. 47.

Jesse W. Walters argued the cause and filed a brief for 
appellants.

John R. Myer argued the cause for appellee. With him on 
the brief were Robert A. Murphy, William E. Caldwell, and 
Norman J. Chachkin.

Deputy Solicitor General Wallace argued the cause for the 
United States as amicus curiae urging affirmance. On the 
brief were Solicitor General McCree, Assistant Attorney Gen-
eral Days, and Brian K. Landsberg.

Mr . Justic e  Marsh all  delivered the opinion of the Court.
Under § 5 of the Voting Rights Act of 1965,1 all States and 

179 Stat. 439, as amended, 42 U. S. C. § 1973c. Section 5 provides in 
part:

“Whenever a State or political subdivision with respect to which the 
prohibitions set forth in [§ 4 (a) of the Act] based upon determinations 
made under the first sentence of [§ 4 (b) of the Act] are in effect shall 
enact or seek to administer any voting qualification or prerequisite to 
voting, or standard, practice, or procedure with respect to voting different 
from that in force or effect on November 1, 1964, . . . such State or 
subdivision may institute an action in the United States District Court for 
the District of Columbia for a declaratory judgment that such qualifica-
tion, prerequisite, standard, practice, or procedure does not have the 
purpose and will not have the effect of denying or abridging the right to 
vote on account of race or color, . . . and unless and until the court enters 
such judgment no person shall be denied the right to vote for failure to 
comply with such qualification, prerequisite, standard, practice, or pro-
cedure: Provided, That such qualification, prerequisite, standard, practice, 
or procedure may be enforced without such proceeding if the qualification, 
prerequisite, standard, practice, or procedure has been submitted by the 
chief legal officer or other appropriate official of such State or subdivision 
to the Attorney General and the Attorney General has not interposed an 
objection within sixty days after such submission, or upon good cause 
shown, to facilitate an expedited approval within sixty days after such 
submission, the Attorney General has affirmatively indicated that such 
objection will not be made. . . .”
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political subdivisions covered by § 4 of the Act2 must submit 
any proposed change affecting voting, for preclearance by the 
Attorney General or the District Court for the District of 
Columbia. At issue in this appeal is whether a county 
board of education in a covered State must seek approval of a 
rule requiring its employees to take unpaid leaves of absence 
while they campaign for elective office. Resolution of this 
question necessitates two related inquiries: first, whether a 
rule governing leave for employee candidates is a “standard, 
practice, or procedure with respect to voting” within the 
meaning of § 5 of the Voting Rights Act; and second, whether 
a county school board is a “political subdivision” within the 
purview of the Act.

I
The facts in this case are not in dispute. Appellee, a Negro, 

is employed as Assistant Coordinator of Student Personnel 
Services by appellant Dougherty County Board of Education 
(Board). In May 1972, he announced his candidacy for 
the Georgia House of Representatives. Less than a month 
later, on June 12, 1972, the Board adopted Rule 58 without 
seeking prior federal approval. Rule 58 provides:

“POLITICAL OFFICE. Any employee of the school 
system who becomes a candidate for any elective political 
office, will be required to take a leave of absence, without 
pay, such leave becoming effective upon the qualifying 
for such elective office and continuing for the duration of 
such political activity, and during the period of service 
in such office, if elected thereto.”

Appellee qualified as a candidate for the Democratic pri-
mary in June 1972, and was compelled by Rule 58 to take 
a leave of absence without pay. After his defeat in the

2 79 Stat. 438, as amended, 42 U. S. C. § 1973b. Georgia has been 
designated a covered jurisdiction pursuant to § 4. 30 Fed. Reg. 9897 
(1965).
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August primary, appellee was reinstated. Again in June 1974, 
he qualified as a candidate for the Georgia House and was 
forced to take leave. He was successful in both the August 
primary and the November general election. Accordingly, 
his leave continued through mid-November 1974. Appellee 
took a third leave of absence in June 1976, when he qualified 
to run for re-election. When it became clear in September 
that he would be unopposed in the November 1976 election, 
appellee was reinstated.3 As a consequence of those manda-
tory leaves, appellee lost pay in the amount of $2,810 in 
1972, $4,780 in 1974, and $3,750 in 1976.

In June 1976, appellee filed this action in the Middle Dis-
trict of Georgia alleging that Rule 58 was a “standard, prac-
tice, or procedure with respect to voting” adopted by a covered 
entity and therefore subject to the preclearance requirements 
of § 5 of the Act.4 Appellee averred that he was the first 
Negro in recent*  memory, perhaps since Reconstruction, to 
run for the Georgia General Assembly from Dougherty 
County. The Board did not contest this fact, and further 
acknowledged that it was aware of no individual other than 
appellee who had run for public office while an employee of 
the Dougherty County Board of Education.

On cross motions for summary judgment, the three-judge 
District Court held that Rule 58 should have been submitted 
for federal approval before implementation. 431 F. Supp. 919 

3 The Solicitor General and counsel for appellants advise us that appellee 
was also on unpaid leave during his participation in the annual 2%- 
month sittings of the Georgia General Assembly in 1975, 1976, 1977, and 
1978. Brief for United States as Amicus Curiae 4 n. 1; Tr. of Oral 
Arg. 6. Appellee did not challenge this application of Rule 58 below. 
We therefore do not consider whether preclearance is required for a 
policy governing mandatory leaves during the interval in which an em-
ployee is actually absent due to legislative responsibilities.

4 Jurisdiction was predicated on 42 U. S. C. § 1973c, 28 U. S. C. § 2284, 
and 28 U. S. C. § 1343. See Allen v. State Board of Elections, 393 U. S. 
544, 554-563 (1969).
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(1977). In so ruling, the court correctly declined to decide 
the ultimate question that the Attorney General or the Dis-
trict of Columbia court would face on submission of the 
Rule for preclearance under § 5—whether the change in fact 
had a discriminatory purpose or effect. See Perkins v. Mat-
thews, 400 U. S. 379, 383-385 (1971). Rather, the District 
Court confined its review to the preliminary issue whether 
Rule 58 had the “potential” for discrimination and hence was 
subject to § 5. Georgia v. United States, 411 U. S. 526, 534 
( 1973). In concluding that the Rule did have such potential, 
the District Court interpreted Allen v. State Board of Elec-
tions, 393 U. S. 544 (1969), and Georgia v. United States, 
supra, to mandate preclearance of any modification by a 
covered State or political subdivision “which restricts the 
ability of citizens to run for office.” 431 F. Supp., at 922. 
The court reasoned that Rule 58 was such a modification 
because :

“By imposing a financial loss on [Board] employees who 
choose to become candidates, [the Rule] makes it more 
difficult for them to participate in the democratic process 
and, consequently, restricts the field from which the 
voters may select their representatives.” Ibid.

The District Court therefore enjoined enforcement of Rule 58 
pending compliance with the preclearance requirements of 
§ 5. We noted probable jurisdiction. 435 U. S. 921 (1978). 
Since we find Allen v. State Board of Elections, supra, and 
United States v. Board of Comm’rs of Sheffield, 435 U. S. 110 
(1978), dispositive of the issues presented in this appeal, we 
affirm.

II
Section 5 provides that whenever a covered State or political 

subdivision “shall enact or seek to administer any voting 
qualification or prerequisite to voting, or standard, practice, 
or procedure with respect to voting different from that in force
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or effect on November 1, 1964,” it may not implement that 
change until it either secures a determination from the District 
Court for the District of Columbia that the change “does not 
have the purpose and will not have the effect of denying or 
abridging the right to vote on account of race or color” or 
submits the change to the Attorney General and he interposes 
no objection within 60 days. 42 U. S. C. § 1973c (emphasis 
added). Although §14 (c)(1) expansively defines the term 
“voting” to “include all action necessary to make a vote 
effective,” 79 Stat. 445, 42 U. S. C. § 1973? (c)(1), the Act 
itself nowhere amplifies the meaning of the phrase “standard, 
practice, or procedure with respect to voting.” Accordingly, 
in our previous constructions of § 5, we have sought guidance 
from the history and purpose of the Act.

A
This Court first considered the scope of the critical lan-

guage of § 5 in Allen v. State Board of Elections, 393 U. S. 
544 (1969), involving consolidated appeals in three cases from 
Mississippi and one from Virginia. After canvassing the 
legislative history of the Act, we concluded that Congress 
meant “to reach any state enactment which altered the elec-
tion law of a covered State in even a minor way.” 393 U. S.,. 
at 566.5 6 Conceived after “nearly a century of systematic 
resistance to the Fifteenth Amendment,” South Carolina v. 
Katzenbach, 383 U. S. 301, 328 (1966),® the Voting Rights 

5 For example, we noted that Attorney General Katzenbach, who played 
a substantial role in drafting the Act, testified that the term “practice” in 
§ 5 “was intended to be all-inclusive . . . .” Hearings on S. 1564 before 
the Senate Committee on the Judiciary, 89th Cbng., 1st Sess., 192 (1965), 
quoted in Allen v. State Board of Elections, supra, at 566-567, and n. 31.

6 The protean strategies of racial discrimination that led Congress to 
adopt the Voting Rights Act have been often discussed by this Court, 
see United States v. Board of Comm’rs of Sheffield, 435 U. S. 110, 118- 
121 (1978); South Carolina v. Katzenbach, 383 U. S., at 308-315, and 
need not be reviewed here.
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Act was, as Allen emphasized, “aimed at the subtle, as well 
as the obvious, state regulations which have the effect of 
denying citizens their right to vote because of their race.” 
393 U. S., at 565 (footnote omitted). To effectuate the 
“articulated purposes of the legislation,” id., at 570, the Allen 
Court held that the phrase “standard, practice, or procedure” 
must be given the “broadest possible scope,” id., at 567, and 
construed it to encompass candidate qualification require-
ments. Id., at 570 (Whitley v. Williams, companion case 
decided with Allen, supra). The Court concluded that any 
enactment which burdens an independent candidate by 
“increasing the difficulty for [him] to gain a position on the 
general election ballot” is subject to § 5 since such a measure 
could “undermine the effectiveness” of voters who wish to 
elect nonaffiliated representatives. 393 U. S., at 565.

In subsequent cases interpreting § 5, we have consistently 
adhered to the principles of broad construction set forth in 
Allen. In Hadnott v. Amos, 394 U. S. 358 (1969), this Court 
held that an Alabama statute requiring independent candi-
dates to declare their intention to seek office two months earlier 
than under prior procedures imposed “increased barriers” on 
candidacy and therefore warranted § 5 scrutiny. Id., at 366. 
Similarly, in contexts other than candidate qualification, we 
have interpreted § 5 expansively to mandate preclearance for 
changes in the location of polling places, Perkins v. Matthews, 
supra; alterations of municipal boundaries, Richmond n . 
United States, 422 U. S. 358 (1975); Petersburg v. United 
States, 410 U. S. 962 (1973), summarily aff’g 354 F. Supp. 
1021 (DC 1972); Perkins v. Matthews, supra; and reappor-
tionment and redistricting plans, Georgia v. United States, 
supra.

Had Congress disagreed with this broad construction of § 5, 
it presumably would have clarified its intent when re-enacting 
the statute in 1970 and 1975. Yet, as this Court observed in 
Georgia v. United States, “[a]fter extensive deliberations
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in 1970 on bills to extend the Voting Rights Act, during 
which the Allen case was repeatedly discussed, the Act was 
extended for five years, without any substantive modification 
of § 5.” 411 U. S., at 533 (footnote omitted). Again in 1975, 
both the House and Senate Judiciary Committees, in recom-
mending extension of the Act, noted with approval the “broad 
interpretations to the scope of Section 5” in Allen and Perkins 
v. Matthews. S. Rep. No. 94—295, p. 16 (1975) (hereinafter 
S. Rep.); H. R. Rep. No. 94-196, p. 9 (1975) (hereinafter 
H. R. Rep.). Confirming the view of this Court, the Com-
mittee Reports stated, without qualification, that “[s] ection 5 
of the Act requires review of all voting changes prior to 
implementation by the covered jurisdictions.” S. Rep. 15; 
H. R. Rep. 8 (emphasis added).

The Attorney General’s regulations, in force since 1971, 
reflect an equally inclusive understanding of the reach of § 5. 
They provide that “[a] 11 changes affecting voting, even 
though the change appears to be minor or indirect,” must be 
submitted for prior approval. 28 CFR § 51.4 (a) (1977). 
More particularly, the regulations require preclearance of 
“[a]ny alteration affecting the eligibility of persons to become 
or remain candidates or obtain a position on the ballot in 
primary or general elections or to become or remain office-
holders.” §51.4 (c)(4). Pursuant to these regulations, the 
Attorney General, after being apprised of Rule 58, requested 
its submission for § 5 clearance.7 Given the central role 
of the Attorney General in formulating and implementing 
§ 5, this interpretation of its scope is entitled to particular 
deference. United States v. Board of Comm’rs of Sheffield, 

7 Shortly before the commencement of this litigation, counsel for appellee 
brought Rule 58 to the attention of the Civil Rights Division of the 
Department of Justice. Two and one-half months after appellee filed his 
complaint, Assistant Attorney General Pottinger informed the Superin-
tendent of the Dougherty County School System that Rule 58 should be 
submitted for preclearance. Appellants made no response.
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435 U. S., at 131; Perkins v. Matthews, 400 U. S., at 391. See 
Georgia v. United States, 411 U. S., at 536-539.

B
Despite these consistently expansive constructions of § 5, 

appellants contend that the Attorney General and District 
Court erred in treating Rule 58 as a “standard, practice, or 
procedure with respect to voting” rather than as simply “a 
means of getting a full days work for a full days pay—nothing 
more and nothing less.” Brief for Appellants 20. In appel-
lants’ view, Congress did not intend to subject all internal 
personnel measures affecting political activity to federal 
superintendence.

The Board mischaracterizes its policy. Rule 58 is not a 
neutral personnel practice governing all forms of absenteeism. 
Rather, it specifically addresses the electoral process, singling 
out candidacy for elective office as a disabling activity. 
Although not in form a filing fee, the Rule operates in precisely 
the same fashion. By imposing substantial economic disin-
centives on employees who wish to seek elective office, the Rule 
burdens entry into elective campaigns and, concomitantly, 
limits the choices available to Dougherty County voters. 
Given the potential loss of thousands of dollars by employees 
subject to Rule 58, the Board’s policy could operate as a more 
substantial inhibition on entry into the elective process than 
many of the filing-fee changes involving only hundreds of 
dollars to which the Attorney General has successfully inter-
posed objections.8 That Congress was well aware of these 
objections is apparent from the Committee Reports supporting 
extension of the Act in 1975. S. Rep. 16-17; H. R. Rep. 10.9

8 See U. S. Commission on Civil Rights, The Voting Rights Act: Ten 
Years After 134-137 (1975) (e. g., $360 fee for Commissioner in Mobile, 
Alabama, in 1973; $818 fee for Mayor in Rock Hill, South Carolina, in 
1973).

9 In addition, the Committees relied heavily on findings by the United 
States Commission on Civil Rights in The Voting Rights Act: Ten Years
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In Georgia v. United States, we observed that “[s] ection 5 
is not concerned with a simple inventory of voting procedures, 
but rather with the reality of changed practices as they affect 
Negro voters.” 411 U. S., at 531. The reality here is that 
Rule 58’s impact on elections is no different from that of many 
of the candidate qualification changes for which we have pre-
viously required preclearance. See Hadnott v. Amos, 394 
U. S. 358 (1969) ; Allen, 393 U. S., at 551.10 Moreover, as a 
practical matter, Rule 58 implicates the political process to 
the same extent as do other modifications that this Court and 
Congress have recognized § 5 to encompass, such as changes in 
the location of polling places, Perkins v. Matthews, and altera-
tions in the procedures for casting a write-in vote, Allen v. 
State Board of Elections, supra.

We do not, of course, suggest that all constraints on 
employee political activity affecting voter choice violate § 5. 
Presumably, most regulation of political involvement by public 
employees would not be found to have an invidious purpose or 
effect. Yet the same could be said of almost all changes 
subject to § 5. According to the most recent figures avail-
able, the Voting Rights Section of the Civil Rights Division 
processes annually some 1,800 submissions involving over 
3,100 changes and interposes objections to less than 2%. 
Attorney General Ann. Rep. 159-160 (1977). Approximately 

After, supra, at 131-142, a document which reviewed at some length the 
barriers to qualification, including fifing fees, faced by minority candidates. 
See S. Rep. 21, 24; H. R. Rep. 12, 16.

10 As this Court has recognized in its decisions invalidating certain filing-
fee schemes under the Fourteenth Amendment, “we would ignore reality” 
were we not to acknowledge that a financial barrier to candidacy “falls 
with unequal weight on voters, as well as candidates,” since it “tends to 
deny some voters the opportunity to vote for a candidate of their 
choosing.” Bullock v. Carter, 405 U. S. 134, 144 (1972) (filing fees of 
$1,424.60 for County Commissioner, $1,000 for Commissioner of General 
Land Office, and $6,300 for County Judge). See also Lubin v. Panish, 
415 U. S. 709 (1974) (filing fee of $701.60 for County Supervisor).
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91% of these submissions receive clearance without further 
exchange of correspondence. Tr. of Oral Arg. 53. Thus, in 
determining if an enactment triggers § 5 scrutiny, the question 
is not whether the provision is in fact innocuous and likely to 
be approved, but whether it has a potential for discrimination. 
See Georgia v. United States, supra, at 534; Perkins v. 
Matthews, supra, at 383-385; Allen v. State Board of Elec-
tions, supra, at 555-556, n. 19, 558-559, 570-571.

Without intimating any views on the substantive question 
of Rule 58’s legitimacy as a nonracial personnel measure, we 
believe that the circumstances surrounding its adoption and 
its effect on the political process are sufficiently suggestive of 
the potential for discrimination to demonstrate the need for 
preclearance. Appellee was the first Negro in recent years to 
seek election to the General Assembly from Dougherty County, 
an area with a long history of racial discrimination in voting.11 
Less than a month after appellee announced his candidacy, 
the Board adopted Rule 58, concededly without any prior 
experience of absenteeism among employees seeking office. 
That the Board made its mandatory leave-of-absence require-
ment contingent on candidacy rather than on absence during 
working hours underscores the Rule’s potential for inhibiting 
participation in the electoral process.12

11 For a review of voting rights litigation in the city of Albany, the 
county seat of Dougherty County containing 80% of its population, see 
Paige v. Gray, 399 F. Supp. 459, 461-463 (MD Ga. 1975), vacated in 
part, 538 F. 2d 1108 (CA5 1976), on remand, 437 F. Supp. 137, 149-158 
(MD Ga. 1977).

12 The dissent suggests, post, at 53, that Rule 58 is directed only toward 
barring “the expenditure of public funds to support the candidacy of an 
employee whose time and energies may be devoted to campaigning, rather 
than counseling schoolchildren.” Insofar as the Board is concerned about 
its employees’ failure to discharge their contractual obligations while 
standing for office, it has a variety of means to vindicate its interest. The 
Board may, for example, prescribe regulations governing absenteeism, or 
may terminate or suspend the contracts of employees who willfully neglect 
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Plainly, Rule 58 erects “increased barriers” to candidacy as 
formidable as the filing date changes at issue in Hadnott v. 
Amos, supra, at 366 (2 months), and Allen v. State Board of 
Elections, supra, at 551 (20 days). To require preclearance of 
Rule 58 follows directly from our previous recognition that § 5 
must be given “the broadest possible scope,” Allen v. State 
Board of Elections, supra, at 567, encompassing the “subtle, as 
well as the obvious,” forms of discrimination. 393 U. S., at 
565. Informed by similarly expansive legislative and adminis-
trative understandings of the perimeters of § 5, we hold that 
obstacles to candidate qualification such as the Rule involved 
here are “standard[s], practice[s], or procedure[s] with re-
spect to voting.”

Ill
Section 5 applies to all changes affecting voting made by 

“political subdivision [s]” of States designated for coverage 
pursuant to § 4 of the Act. Although acknowledging that the 
Board is a political subdivision under state law,13 appellants 
contend that it does not meet the definition of that term as 
employed in the Voting Rights Act. They rely on § 14 (c) (2) 
of the Act, 79 Stat. 445, 42 U. S. C. § 19731 (c)(2), which 
defines “political subdivision” as

“any county or parish, except that where registration for 
voting is not conducted under the supervision of a county 
or parish, the term shall include any other subdivision of 
a State which conducts registration for voting.”

Because the Board is neither a county, parish, nor entity 

their professional responsibilities. See Ga. Code § 32-2101 c (1975); 
Ransum v. Chattooga County Board of Education, 144 Ga. App. 783, 242 
S. E. 2d 374 (1978). What it may not do is adopt a rule that explicitly 
and directly burdens the electoral process without preclearance.

13 See Ga. Code §§32-901, 23-1716 (1975); Campbell v. Red Bud 
Consolidated School Dist., 186 Ga. 541, 548, 198 S. E. 225, 229 (1938); 
Ty Ty Consolidated School Dist. n . Colquitt Lumber Co., 153 Ga. 426, 
427, 112 S. E. 561 (1922).
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which conducts voter registration, appellants maintain that it 
does not come within the purview of § 5.

This contention is squarely foreclosed by our decision last 
Term in United States v. Board of Comm’rs of Sheffield, 435 
U. S. 110 (1978). There, we expressly rejected the suggestion 
that the city of Sheffield was beyond the ambit of § 5 because 
it did not itself register voters and hence was not a political 
subdivision as the term is defined in § 14 (c)(2) of the Act. 
Rather, the “language, structure, history, and purposes of the 
Act persuade [d] us that § 5, like the constitutional provisions 
it is designed to implement, applies to all entities having 
power over any aspect of the electoral process within desig-
nated jurisdictions . . . .” 435 U. S., at 118. Accordingly, 
we held that once a State has been designated for coverage, 
§ 14 (c)(2)’s definition of political subdivision has no “opera-
tive significance in determining the reach of § 5.” 435 U. S., 
at 126.

Appellants attempt to distinguish Sheffield on the ground 
that the Board, unlike the city of Sheffield, does not itself 
conduct elections. Since the Board has no direct responsi-
bilities in conjunction with the election of public officials, 
appellants argue that it does not “exercise control” over the 
voting process, id., at 127, and is not therefore subject to 
§5.

Sheffield provides no support for such a cramped reading of 
the term “control.” Our concern there was that covered 
jurisdictions could obviate the necessity for preclearance of 
voting changes by the simple expedient of “allowing local 
entities that do not conduct voter registration to control crit-
ical aspects of the electoral process.” 435 U. S., at 125. We 
thus held that the impact of a change on the elective process, 
rather than the adopting entity’s registration responsibilities, 
was dispositive of the question of § 5 coverage. Here, as the 
discussion in Part II, supra, indicates, a political unit with no 
nominal electoral functions can nonetheless exercise power



DOUGHERTY COUNTY BD. OF ED. v. WHITE 45

32 Opinion of the Court

over the process by attaching a price tag to candidate par-
ticipation. Appellants’ analysis would hence achieve what 
Sheffield sought to avert; it would enable covered jurisdictions 
to circumvent the Act by delegating power over candidate 
qualification to local entities that do not conduct elections or 
voter registration. A State or political subdivision, by de 
facto delegation, “thereby could achieve through its instru-
mentalities what it could not do itself without preclearance.” 
435 U. S., at 139 (Powell , J., concurring in judgment). If 
only those governmental units with official electoral obliga-
tions actuate the preclearance requirements of § 5, the Act 
would be “nullif [ied] ... in a large number of its potential 
applications.” 435 U. 8., at 125 (footnote omitted).

Nothing in the language or purpose of the Act compels such 
an anomalous result. By its terms, § 5 requires preclearance 
whenever a political subdivision within a covered State adopts 
a change in a standard, practice, or procedure with respect to 
voting. No requirement that the subdivision itself conduct 
elections is stated in § 5 and none is fairly implied.14 As this 
Court has observed, § 5 of the Voting Rights Act reflects 
Congress’ firm resolve to end “the blight of racial discrimina-
tion in voting, which has infected the electoral process in parts 
of our country for nearly a century.” South Carolina v. 
Katzenbach, 383 U. S., at 308. Whether a subdivision adopting 
a potentially discriminatory change has some nominal elec-
toral functions bears no relation to the purpose of § 5. That 
provision directs attention to the impact of a change on the 
electoral process, not to the duties of the political subdivision 

14 Section 4 (a) makes continued coverage under the Act turn on whether 
discriminatory tests or devices have been used “anywhere in the territory” 
of a State or political subdivision for a prescribed number of years. 79 
Stat. 438, as amended, 42 U. S. C. § 1973b (a). In Sheffield, we concluded 
that the territorial reach of the substantive requirements of § 5 was meant 
to be coterminous with the jurisdictional provisions of §4 (a). 435 U. S., 
at 120-129.
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that adopted it. To make coverage under § 5 turn on whether 
the State has confided in the Dougherty County Board of 
Education some formal responsibility for the conduct of elec-
tions, when the Board clearly has the power to affect candidate 
participation in those elections, would serve no purpose con-
sonant with the objectives of the federal statutory scheme.

Nor would appellants’ interpretation of § 5 comport with 
any ascertainable congressional intent. The legislative history 
of the 1975 extension, the statute which is controlling here, 
leaves no doubt but that Congress intended all electoral 
changes by political entities in covered jurisdictions to trigger 
federal scrutiny. Both the supporters and opponents of the 
proposed extension appear to have shared the common under-
standing that under § 5 no covered jurisdiction may enforce a 
change affecting voting without obtaining prior approval. 
See Hearings on S. 407 et al. before the Subcommittee on 
Constitutional Rights of the Senate Committee on the Judi-
ciary, 94th Cong., 1st Sess., 75-76 (1975) (testimony of 
Arthur Flemming, Chairman of the U. S. Commission on Civil 
Rights) (e. g., § 5 applies “to changes in voting laws, practices, 
and procedures that affect every stage of the political proc-
ess”) ; Hearings on H. R. 939 et al. before the Subcommittee 
on Civil and Constitutional Rights of the House Committee 
on the Judiciary, 94th Cong., 1st Sess., 19 (1975) (testimony 
of Arthur Flemming); 121 Cong. Rec. 23744 (1975) (remarks 
of Sen. Stennis) (“Any changes, so far as election officials 
[are] concerned, which [are] made in precincts, county dis-
tricts, school districts, municipalities, or State legislatures . . . 
[have] to be submitted”); id., at 24114 (remarks of Sen. 
Allen). Moreover, both the House and Senate Committees 
and witnesses at the House and Senate hearings referred to 
§ 5’s past and prospective application to school districts. See, 
e. g., 121 Cong. Rec. 23744 (1975) (remarks of Sen. Stennis); 
Hearings on S. 407, supra, at 467-470 (testimony of George 
Korbel, EEOC Regional Attorney); Hearings on H. R. 939,
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supra, at 387-390 (testimony of George Korbel); S. Rep. 
27-28; H. R. Rep. 19-20. Yet none of these discussions 
suggests that direct supervision of elections by a school board 
is a prerequisite to its coverage under the Act. To the con-
trary, a fair reading of the legislative history compels the 
conclusion that Congress was determined in the 1975 extension 
of the Act to provide some mechanism for coping with all 
potentially discriminatory enactments whose source and forms 
it could not anticipate but whose impact on the electoral 
process could be significant. Rule 58 is such a change.

Because we conclude that Rule 58 is a standard, practice, or 
procedure with respect to voting enacted by an entity subject 
to § 5, the judgment of the District Court is

Affirmed.

Mr . Justi ce  Stew art  dissents for the reasons expressed in 
Part I of the dissenting opinion of Mr . Justice  Powell .

Mr . Justice  Stevens , concurring.
Although I remain convinced that the Court’s construction 

of the statute does not accurately reflect the intent of the 
Congress that enacted it, see United States v. Board of 
Comm’rs of Sheffield, 435 U. S. 110, 140-150 (Stevens , J., 
dissenting), Mr . Justi ce  Marsh all  has demonstrated that 
the rationale of the Court’s prior decisions compels the result 
it reaches today. Accordingly, I join his opinion for the Court.

Mr . Justi ce  Powel l , with whom The  Chief  Just ice  and 
Mr . Justi ce  Rehnquist  join, dissenting.

Today the Court again expands the reach of the Voting 
Rights Act of 1965, ruling that a local board of education 
with no authority over any electoral system must obtain fed-
eral clearance of its personnel rule requiring employees to 
take leaves of absence while campaigning for political office. 
The Court’s ruling is without support in the language or legis-
lative history of the Act. Moreover, although prior decisions 
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of the Court have taken liberties with this language and his-
tory, today’s decision is without precedent.

I
Standard, Practice, or Procedure

Section 5 requires federal preclearance before a “political 
subdivision” of a State covered by § 4 of the Act may enforce 
a change in “any voting qualification or prerequisite to voting, 
or standard, practice, or procedure with respect to voting . . . .” 
This provision marked a radical departure from traditional 
notions of constitutional federalism, a departure several Mem-
bers of this Court have regarded as unconstitutional.1 Indeed, 
the Court noted in the first case to come before it under the 
Act that § 5 represents an “uncommon exercise of congres-
sional power,” South Carolina v. Katzenbach, 383 U. S. 301, 
334 (1966), and the Justice Department has conceded in tes-
timony before Congress that it is a “substantial departure ... 
from ordinary concepts of our federal system.” Hearings on 
S. 407 et al. before the Subcommittee on Constitutional Rights 
of the Senate Committee on the Judiciary, 94th Cong., 1st 
Sess., 536 (1975) (testimony of Stanley Pottinger, Asst. Atty. 
Gen., Civil Rights Division).

Congress tempered the intrusion of the Federal Government 
into state affairs, however, by limiting the Act’s coverage to 
voting regulations. Indeed, the very title of the Act shows

1 Mr. Justice Black believed that the preclearance requirement of § 5 
“so distorts our constitutional structure of government as to render any 
distinction drawn in the Constitution between state and federal power 
almost meaningless.” See South Carolina v. Katzenbach, 383 U. S. 301, 
358 (1966) (concurring and dissenting opinion). Other Members of the 
Court also have expressed misgivings. See Allen n . State Board of Elec-
tions, 393 U. S. 544, 586, and n. 4 (1969) (Harlan, J., concurring and dis-
senting); Holt v. Richmond, 406 U. S. 903 (1972) (Burge r , C. J., con-
curring); Georgia v. United States, 411 U. S. 526, 545 (1973) (Powel l , 
J., dissenting). But decisions of the Court have held the Act to be 
constitutional.
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that the Act’s thrust is directed to the protection of voting 
rights. Section 2 forbids the States to use any “voting quali-
fication or prerequisite to voting, or standard, practice, or 
procedure” (emphasis added) to deny anyone the right to vote 
on account of race. Similarly, § 4 sharply curtails the rights 
of certain States to use “tests or devices” as prerequisites to 
voting eligibility. “[T]est or device” is defined in § 4 (c), 42 
U. S. C. § 1973b (c), as

“any requirement that a person as a prerequisite for voting 
or registration for voting (1) demonstrate the ability to 
read, write, understand, or interpret any matter, (2) dem-
onstrate any educational achievement or his knowledge of 
any particular subject, (3) possess good moral character, 
or (4) prove his qualifications by the voucher of registered 
voters or members of any other class.” (Emphasis 
added.)

Finally, § 5 requires preclearance only of “any voting qualifi-
cation or prerequisite to voting, or standard, practice, or 
procedure with respect to voting” (emphasis added).2

The question under this language, therefore, is whether 
Rule 58 of the Board pertains to voting. Contrary to the 
suggestion of the Court’s opinion, see ante, at 42-43, the 
answer to this question turns neither on the Board’s possible 
discrimination against the appellee, nor on the potential of 
enactments such as Rule 58 for use as instruments of racial 
discrimination. Section 5 by its terms is not limited to enact-

2 In § 14 (c) (1) of the Act, 42 U. S. C. § 1973Z (c) (1), the terms “vote” 
and “voting” are defined to
‘include all action necessary to make a vote effective in any primary, 
special, or general election, including, but not limited to, registration, 
listing pursuant to this subchapter, or other action required by law 
prerequisite to voting, casting a ballot, and having such ballot counted 
properly and included in the appropriate totals of votes cast with respect 
to candidates for public or party office and propositions for which votes 
are received in an election.”
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ments that have a potential for discriminatory use; rather, it 
extends to all regulations with respect to voting, regardless of 
their purpose or potential uses. The affected party’s race was 
conceded by counsel to be irrelevant in determining whether 
Rule 58 pertains to voting, see Tr. of Oral Arg. 25-27; 
nor is the timing of the adoption of Rule 58 of any signifi-
cance. Indeed, in stating his cause of action under the Act, 
the appellee does not allege any discrimination on the basis 
of race.3 Yet the Court, in holding that Rule 58 is subject 
to the preclearance requirements of § 5, relies on a perceived 
potential for discrimination. In so doing, the Court simply 
disregards the explicit scope of § 5 and relies upon factors that 
the parties have conceded to be irrelevant.4

3 Appellee’s first cause of action alleged only:
“The actions of the defendants complained of herein are in violation of 

the Voting Rights Act of 1965, 42 U. S. C. Sec. 1971, et seq., in that 
defendants have instituted a 'voting qualification or prerequisite to vote, 
or standard, practice or procedure with respect to voting different from 
that in force or effect on November 1, 1964’ without submitting or 
obtaining the required approval of either the United States Attorney 
General or the United States District Court for the District of Columbia, 
as required by Section Five of the Voting Rights Act of 1965. Defendants 
are a 'covered jurisdiction’ within the meaning of the Voting Rights Act.”

The appellee also set forth claims under the Fourteenth and Fifteenth 
Amendments and under 42 U. S. C. § 1983. Under these causes of action, 
the appellee alleged discrimination on the basis of race. The appellee’s 
race and the timing of Rule 58’s adoption by the Board may be probative 
in establishing whether the Board acted unconstitutionally in enacting 
Rule 58. But these causes of action were not addressed by the District 
Court and are not before us.

4 To be sure, the purpose of the Voting Rights Act was to “banish the 
blight of racial discrimination in voting” in selected States. See South 
Carolina v. Katzeribach, supra, at 308. To this end, Congress imposed 
an unlimited proscription on activities affecting the voting rights of 
others by making it a crime under § 11 of the Act for anyone to “intim-
idate, threaten, or coerce any person for voting ... or for urging . . • 
any person to vote.” 42 U. S. C. § 1973i (b). Unlike § 5, § 11 is not 
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Separated from all mistaken references to racial discrimina-
tion, the Court’s holding that Rule 58 is a “standard, practice, 
or procedure with respect to voting” is difficult to understand. 
It tortures the language of the Act to conclude that this per-
sonnel regulation, having nothing to do with the conduct 
of elections as such, is state action “with respect to voting.” 
No one is denied the right to vote; nor is anyone’s exercise of 
the franchise impaired.

To support its interpretation of § 5, the Court has con-
structed a tenuous theory, reasoning that, because the right 
to vote includes the right to vote for whoever may wish to 
run for office, any discouragement given any potential candi-
date may deprive someone of the right to vote. In construct-
ing this theory, ante, at 41, the Court relies upon Bullock v. 
Carter, 405 U. S. 134 (1972); Hadnott v. Amos, 394 U. S. 358 
(1969); and Allen v. State Board of Elections, 393 U. S. 544 
(1969)—cases that involved explicit barriers to candidacy, 
such as the filing fees held to violate the Fourteenth Amend-
ment in Bullock. The Court states that the “reality here is 
that Rule 58’s impact on elections is no different from that of 
many of the candidate qualification changes for which we have 
previously required preclearance.” Ante, at 41. But the 
notion that a State or locality imposes a “qualification” on can-
didates by refusing to support their campaigns with public 
funds is without support in reason or precedent.

As no prior § 5 decision arguably governs the resolution of 
this case, the Court draws upon broad dictum that, taken from 

limited to devices identifiable as voting regulations. On the other hand, 
§2 does not deal with every voting standard, practice, or procedure, 
but rather is limited to voting procedures that deny someone the right to 
vote. Thus, although Congress had but one purpose, it used different 
methods to reach its ends. Under § 5, Congress required preclearance of 
oil changes in voting laws—irrespective of their intent, effect, or potential 
use.
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its context, is meaningless.5 For example, in Allen v. State 
Board of Elections, supra, at 566, the Court suggested that § 5 
would require clearance of “any state enactment which alter [s] 
the election law of a covered State in even a minor way.” 
Even if the language in Allen were viewed as necessary to the 
Court’s holding in that case, it would not support today’s 
decision. In Allen, as in each of the cases relied upon today,6

5 The Court also relies upon the Attorney General’s interpretation of 
the Act for its holding today. See ante, at 39-40. Thus, the Court quotes 
language in the Attorney General’s regulations that “[a]ny alteration 
affecting the eligibility of persons to become or remain candidates . . .” 
must be precleared. Ante, at 39. Nothing in Rule 58, however, affected 
the appellee’s eligibility to become or remain a candidate for the Georgia 
House of Representatives. As the Attorney General’s regulations do not 
state with specificity whether a personnel rule concerning wages paid to 
candidates is a regulation “with respect to voting” under § 5, these 
regulations are of no assistance in the case at hand. Although the 
Attorney General now demands that Rule 58 be cleared, there is no indica-
tion that this action accords with a longstanding policy of the Justice 
Department. Indeed, the Solicitor General admits that “the Attorney 
General has had little experience with provisions such as [the] appel-
lant [s’] . . . Rule 58.” See Brief for United States as Amicus Curiae 14. 
Under these circumstances, the Court’s purported deference to the Attor-
ney General’s position—apparently voiced for the first time in this case— 
is a makeweight.

6 The actions presented to the Court in Aden were a decision to change 
from district to at-large elections, an enactment to make the Superintend-
ent of Schools an appointive position, and a stiffening of the qualifications 
required of independent candidates. See Allen v. State Board of Elections, 
393 U. S., at 550-552. Similarly, the other cases to which the Court 
alludes involved voting regulations: Richmond v. United States, 422 U. S. 
358 (1975) (annexation); Georgia v. United States, 411 U. S. 526 (1973) 
(reapportionment); Petersburg v. United States, 410 U. S. 962 (1973) 
(annexations); Perkins v. Matthews, 400 U. S. 379 (1971) (annexation 
and redistricting) ; Hadnott n . Amos, 394 U. S. 358 (1969) (requirements 
for independent candidates). Because Allen and its progeny involved only 
enactments directly pertaining to voting regulation, the implicit ratification 
of these decisions by Congress in 1970 and 1975 has no bearing on the case 
at hand.



DOUGHERTY COUNTY BD. OF ED. v. WHITE 53

32 Powe ll , J., dissenting

the Court was considering an enactment relating directly to 
the way in which elections are conducted: either by structur-
ing the method of balloting, setting forth the qualifications 
for candidates, or determining who shall be permitted to vote. 
These enactments could be said to be “with respect to voting” 
in elections. Rule 58, on the other hand, effects no change 
in an election law or in a law regulating who may vote or 
when and where they may do so. It is a personnel rule 
directed to the resolution of a personnel problem: the expendi-
ture of public funds to support the candidacy of an employee 
whose time and energies may be devoted to campaigning, 
rather than to counseling schoolchildren.

After extending the scope of § 5 beyond anything indicated 
in the statutory language or in precedent, the Court attempts 
to limit its holding by suggesting that Rule 58 somehow differs 
from a “neutral personnel practice governing all forms of 
absenteeism,” as it “specifically addresses the electoral 
process.” See ante, at 40. Thus, the Court intimates that it 
would not require Rule 58 to be precleared if the rule required 
Board employees to take unpaid leaves of absence whenever 
an extracurricular responsibility required them frequently to 
be absent from their duties—whether that responsibility de-
rived from candidacy for office, campaigning for a friend who 
is running for office, fulfilling civic duties, or entering into 
gainful employment with a second employer. The Court 
goes on, however, to give as the principal reason for extension 
of § 5 to Rule 58 the effect of such rules on potential candidates 
for office. What the Court fails to note is that the effect on 
a potential candidate of a “neutral personnel practice gov-
erning all forms of absenteeism” is no less than the effect of 
Rule 58 as enacted by the Dougherty County School Board. 
Thus, under a general absenteeism provision the appellee 
would go without pay just as he did under Rule 58; the only 
difference would be that Board employees absent for reasons 
other than their candidacy would join the appellee on leave.



54 OCTOBER TERM, 1978

Powe ll , J., dissenting 439U.S.

Under the Court’s rationale, therefore, even those enactments 
making no explicit reference to the electoral process would 
have to be cleared through the Attorney General or the Dis-
trict Court for the District of Columbia. Indeed, if the Court 
truly means that any incidental impact on elections is suffi-
cient to trigger the preclearance requirement of § 5, then it is 
difficult to imagine what sorts of state or local enactments 
would not fall within the scope of that section.7

II
Political Subdivision

Section 5 requires federal preclearance only of those voting 
changes that are adopted either by a State covered under § 4 
or by a “political subdivision” of such a State. Although 
§ 14 (c) (2) of the Act restricts the term “political subdivision” 
to state institutions that “conductt] registration for voting,” 
last Term the Court ruled that the preclearance requirement 
of § 5 applied to the city of Sheffield, Ala., which is without 
authority to register voters. See United States v. Board of

7 Little imagination is required to anticipate one possible result of 
today’s decision: In States covered by the Act, public employees at every 
level of state government may “declare their candidacy” for elective office, 
thereby avoiding their duties while drawing their pay. It will be 
answered, of course, that personnel regulations adopted to close this 
“loophole” can be submitted to the Attorney General for his approval. 
Indeed, the Government’s amicus brief in this case appears to foreclose the 
possibility that the Department of Justice would rule these trivialities to 
be proscribed by the Act. There are thousands of local governmental 
bodies, however: school boards, planning commissions, sanitary district 
commissions, zoning boards, and the like. Many of these may choose the 
easier course of allowing employees this privilege at the taxpayers’ expense, 
rather than going through the unwelcome and often frustrating experience 
of clearing each personnel regulation through the federal bureaucracy. 
Even if most of these bodies eventually will prevail in implementing their 
regulations, the fact that they may do so only at sufferance of the Federal 
Government runs counter to our most basic notions of local self- 
government. See n. 1, supra.
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Commissioners of Sheffield, 435 U. S. 110 (1978). Sheffield 
had been given authority, however, to undertake a substantial 
restructuring of the method by which its government officials 
would be selected.8 Thus, pursuant to a voter referendum, 
Sheffield had changed from a commission to a mayor-council 
form of government. Councilmen were to be elected at large, 
but would run for numbered seats corresponding to the two 
council seats given each of the city’s four wards.

The Court held that Sheffield was a political subdivision, in 
spite of its lack of authority to register voters. Today the 
Court states that appellants’ “contention is squarely fore-
closed by our decision last Term” in Sheffield. Ante, at 44. 
The contention that this local school board is not a political 
subdivision under the Act is foreclosed only because the Court 
now declares it to be so, as neither the holding nor the 
rationale of Sheffield applies to this case. The Sheffield deci-
sion was based on two grounds, neither of which is present here. 
First, the Sheffield Court relied upon “congressional intent” 
as derived from “the Act’s structure,” “the language of the 
Act,” “the legislative history of . . . enactment and re-enact-
ments,” and “the Attorney General’s consistent interpreta-
tions of § 5.” 435 U. S., at 117-118. Second, the Court based 
its decision on the frustration of the Act’s basic policy that 
would result if a State could circumvent the Act’s provisions 
by simply withdrawing the power to register voters from all 
or selected cities, counties, parishes, or other political 
subdivisions.9

8 See Ala. Code, Tit. 11, §§44-150 to 44-162 (1975).
91 joined in the judgment of the Court in Sheffield for similar reasons: 

“I believe today’s decision to be correct under this Court’s precedents and 
necessary in order to effectuate the purposes of the Act, as construed in 
Allen and Perkins. In view of these purposes it does not make sense to 
limit the preclearance requirement to political units charged with voter 
registration. . . . [S]uch a construction of the statute would enable cov-
ered States or political subdivisions to allow local entities that do not 
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There is nothing in the language, structure, or legislative 
history of the Act that suggests it was Congress’ intent that 
local entities such as the Board were to fall within the reach 
of § 5; nor has the Court cited any “consistent interpreta-
tion” of § 5 by the Attorney General that supports the Court’s 
holding.10 Looking to the structure of the Act, the Court 
argues that whether a subdivision has electoral responsibilities 
is of no consequence in determining whether § 5 is applicable. 
Ante, at 45-46. Rather, it is said that this provision “directs 
attention to the impact of a change on the electoral process, 
not to the duties of the political subdivision that adopted it.” 
Ibid. Neither Sheffield nor any other decision of the 
Court suggests that § 5 applies to the actions of every local 
entity however remote its powers may be with respect to elec-
tions and voting. Indeed, the Court indicated the importance 
of direct power over elections in Sheffield when it repeatedly 
emphasized Sheffield’s “power over the electoral process.”11

conduct voter registration to assume responsibility for changing the 
electoral process. A covered State or political subdivision thereby could 
achieve through its instrumentalities what it could not do itself without 
preclearance.” 435 U. S., at 139.

10 Indeed, in discussing whether the Dougherty County Board of Educa-
tion is a “political subdivision” covered by § 5, the Court makes no 
reference whatsoever to any interpretation of the Act by the Attorney 
General. Thus, what the Court found to be a “compelling argument” for 
extending the preclearance requirement to the city of Sheffield, see Shef-
field, 435 U. S., at 131, is wholly absent here.

11 In relying upon the Act’s structure for its interpretation of § 5, the 
Court in Sheffield made much of the scope of § 4 (a) and the need to read 
§ 5 “in lock-step with § 4.” See 435 U. S., at 122 (quoting Allen v. State 
Board of Elections, 393 U. S., at 584 (Harlan, J., concurring and dissent-
ing) ). Thus, the Court concluded that § 5 must apply to any entity with 
control over the electoral system, because § 4 (a) proscribes the use of 
literacy tests and similar devices, and any entity with control over the 
electoral system could use such devices. Under this analysis, the Board 
should not come within the scope of § 5, as it has no power to use a test 
or device to deprive anyone of the right to vote.
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See, e. g., 435 U. S., at 118, 120, 122, 127. A rational applica-
tion of Sheffield would require consideration of whether the 
entity enacting a change had a substantial measure of author-
ity over the way in which elections were held or over the 
right to vote. The city of Sheffield had such authority; the 
Dougherty County School Board does not.

Although professing to find support in the legislative history 
of the Act, the Court cites no committee report or statement 
by any supporter of the Act that suggests a congressional 
intention to require federal preclearance of actions by local 
entities that are powerless to exercise any control over elec-
tions or voting. The Court does try to connect § 5 to school 
boards by references to legislative history that are entirely 
irrelevant. The Court neglects to make clear that each of 
these references pertained to a school board enacting changes 
in the way its members were elected, something the Dougherty 
County School Board is without authority to do.12 See 121 
Cong. Rec. 23744 (1975) (remarks of Sen. Stennis) (“Any 
changes, so far as election officials were concerned, which were 
made in precincts, county districts, school districts, munici-
palities, or State legislatures . . . had to be submitted”); 
Hearings on S. 407 et al. before the Subcommittee on Consti-
tutional Rights of the Senate Committee on the Judiciary, 
94th Cong., 1st Sess., 467-470 (1975) (school board enacting 
changes from ward to at-large elections for its members); S. 
Rep. No. 94—295, p. 27 (1975) (school boards in Texas adopt-
ing “[e] lection law changes” to avoid election of minority 
groups to school boards).

12 The Dougherty County Board of Education has no authority over 
any aspect of an electoral system. The Georgia State Constitution charges 
the Board with administering the public school system within Dougherty 
County, Georgia. See Ga. Code §2-5302 (Supp. 1977). The five mem-
bers of the Board are appointed by the County Grand Jury for terms of 
five years, and have powers limited to establishing and maintaining a 
public school system.
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Furthermore, the Sheffield Court’s concern over the possible 
circumvention of the Act is inapposite here, as the Board 
(unlike the city of Sheffield) has no authority to regulate the 
electoral process. There can be no danger, therefore, that 
substantial restructuring of the electoral system will take 
place in Dougherty County without the scrutiny of either the 
Attorney General or the District Court for the District of 
Columbia.

Thus, none of the factors relied upon in Sheffield is present 
in this case: There is no relevant “language of the Act,” noth-
ing in the “Act’s structure,” nothing in its “legislative his-
tory,” and no “consistent interpretation of § 5” by the 
Attorney General to support the extension of § 5 to the 
Board’s enactments. Nor is it possible that a local school 
board that is without authority over the electoral process will 
be used to circumvent the Act’s basic policy. There simply 
is no parallel in fact or governmental theory between a city 
like Sheffield and the Dougherty County School Board.

Finding no support for its decision in the rationale of 
Sheffield, the Court falls back upon language in that opinion 
that “all entities having power over any aspect of the elec-
toral process” are subject to § 5—language merely expressing 
a conclusion drawn from a consideration of the factors present 
in Sheffield, but absent here.13 The Board has no “power 
over any aspect of the electoral process” in the normal sense 
of these words. It did not purport by Rule 58 to regulate the 
appellee’s election to the Georgia House of Representatives;

13 Today the Court concludes that any state entity empowered to adopt 
“potentially discriminatory enactments” with an effect on elections is a 
“political subdivision” for purposes of the Act. The Court also construes 
every such potentially discriminatory enactment to be a “standard, practice, 
or procedure” under § 5. Thus, although the Court professes to be 
deciding two different questions, it telescopes them into one: Every entity 
empowered to enact a standard, practice, or procedure with respect to 
voting (that is, a regulation that may be viewed as potentially discrimina-
tory) by definition is a political subdivision subject to § 5.
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it has been given no authority under Georgia law to do so. 
Rather, the Board merely has said to its employees that, if 
they choose to run for any elective office, the Board will not 
affirmatively support their campaign by paying their wages 
despite the neglect of their duties that inevitably will occur. 
Such neutral action designed to protect the public fisc hardly 
rises to the level of “power over . . . the election process.”

In sum, I would reverse the judgment below on either or 
both of two grounds. The Dougherty County School Board is 
not a “political subdivision” within the meaning of the Act. 
Even if it were deemed to be such, the personnel rule at issue 
is not a standard, practice, or procedure “with respect to vot-
ing.” As respectful as I am of my Brothers’ opinions, I view 
the Court’s decision as simply a judicial revision of the Act, 
unsupported by its purpose, statutory language, structure, or 
history.



60 OCTOBER TERM, 1978

Syllabus 439 U. S.

HOLT CIVIC CLUB et  al . v . CITY OF TUSCALOOSA
ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ALABAMA

No. 77-515. Argued October 11, 1978—Decided November 28, 1978

Appellants, a civic association and certain individual residents of Holt, 
Ala., a small unincorporated community outside the corporate limits of 
Tuscaloosa but within three miles thereof, brought this statewide class 
action challenging the constitutionality of “police jurisdiction” statutes 
that extend municipal police, sanitary, and business-licensing powers 
over those residing within three miles of certain corporate boundaries 
without permitting such residents to vote in municipal elections. A 
three-judge District Court granted appellees’ motion to dismiss the 
complaint for failure to state a claim upon which relief could be 
granted. Held:

1. The convening of a three-judge court under then-applicable 28 
U. S. C. § 2281 (1970 ed.) was proper since appellants challenged the 
constitutionality of state statutes that created a statewide system under 
which Alabama cities exercise extraterritorial powers. Moody n . Flowers, 
387 U. S. 97, distinguished. Pp. 63-65.

2. Alabama’s police jurisdiction statutes do not violate the Equal 
Protection Clause of the Fourteenth Amendment. Pp. 66-75.

(a) A government unit may legitimately restrict the right to 
participate in its political processes to those who reside within its 
borders. Various voting qualification decisions on which appellants rely 
in support of their contention that the denial of the franchise to them 
can stand only if justified by a compelling state interest are inapposite. 
In those cases, unlike the situation here, the challenged statutes dis-
franchised individuals who physically resided within the geographical 
boundaries of the governmental entity concerned. Pp. 66-70.

(b) Alabama’s police jurisdiction statutory scheme is a rational 
legislative response to the problems faced by the State’s burgeoning 
cities, and the legislature has a legitimate interest in ensuring that 
residents of areas adjoining city borders be provided such basic munici-
pal services as police, fire, and health protection. Nor is it unreasonable 
for the legislature to require police jurisdiction residents to contribute 
through license fees, as they do here on a reduced scale, to the expense 
of such services. Pp. 70-75.
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3. The challenged statutes do not violate due process since appellants 
have no constitutional right to vote in Tuscaloosa elections. P. 75.

Affirmed.

Rehnqui st , J., delivered the opinion of the Court, in which Burger , 
C. J., and Stew art , Black mun , Powe ll , and Ste vens , JJ., joined. 
Ste vens , J., filed a concurring opinion, post, p. 75. Bre nnan , J., filed a 
dissenting opinion, in which Whit e and Marsh al l , JJ., joined, post, 
p. 79.

Edward Still argued the cause for appellants. With him on 
the briefs were Neil Bradley, Laughlin McDonald, Christopher 
Coates, and Bruce Ennis.

J. Wagner Finnell argued the cause and filed a brief for 
appellees.

Mr . Just ice  Rehnqui st  delivered the opinion of the Court.
Holt is a small, largely rural, unincorporated community 

located on the northeastern outskirts of Tuscaloosa, the fifth 
largest city in Alabama. Because the community is within 
the three-mile police jurisdiction circumscribing Tuscaloosa’s 
corporate limits, its residents are subject to the city’s “police 
[and] sanitary regulations.” Ala. Code § 11-40-10 (1975).1 
Holt residents are also subject to the criminal jurisdiction of 
the city’s court, Ala. Code § 12-14-1 (1975),2 and to the city’s 

1 The full text of § 11-40-10 provides:
“The police jurisdiction in cities having 6,000 or more inhabitants shall 

cover all adjoining territory within three miles of the corporate limits, and 
in cities having less than 6,000 inhabitants and in towns, such police juris-
diction shall extend also to the adjoining territory within a mile and a 
half of the corporate limits of such city or town.

“Ordinances of a city or town enforcing police or sanitary regulations 
and prescribing fines and penalties for violations thereof shall have force 
and effect in the limits of the city or town and in the police jurisdiction 
thereof and on any property or rights-of-way belonging to the city or 
town.”

2 “The municipal court shall have jurisdiction of all prosecutions for
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power to license businesses, trades, and professions, Ala. Code 
§ 11-51-91 (1975).* 3 Tuscaloosa, however, may collect from 
businesses in the police jurisdiction only one-half of the license 
fee chargeable to similar businesses conducted within the cor-
porate limits. Ibid.

In 1973 appellants, an unincorporated civic association and 
seven individual residents of Holt, brought this statewide class 
action in the United States District Court for the Northern 
District of Alabama,4 challenging the constitutionality of these 
Alabama statutes. They claimed that the city’s extraterritorial 
exercise of police powers over Holt residents, without a 
concomitant extension of the franchise on an equal footing 
with those residing within the corporate limits, denies resi-

the breach of the ordinances of the municipality within its police jurisdic-
tion.” Ala. Code § 12-14-1 (b) (1975).

3 In pertinent part § 11-51-91 provides:
“Any city or town within the state of Alabama may fix and collect 

licenses for any business, trade or profession done within the police juris-
diction of such city or town but outside the corporate limits thereof; pro-
vided, that the amount of such licenses shall not be more than one half 
the amount charged and collected as a license for like business, trade or 
profession done within the corporate limits of such city or town, fees and 
penalties excluded . . . .”

Although not at issue here, Ala. Code § 11-52-8 (1975) imposes a duty 
on the municipal planning commission “to make and adopt a master plan 
for the physical development of the municipality, including any areas out-
side of its boundaries which, in the commission’s judgment, bear relation to 
the planning of such municipality.” Under Ala. Code §§ 11-52-30 and 
11-52-31 (1975), also not contested here, the municipal planning commis-
sion is required to adopt regulations governing the subdivision of land 
within its jurisdiction, which includes all land lying within five miles of 
the municipality’s corporate limits and not located within the corporate 
limits of any other municipality.

4 This suit was instituted prior to the 1975 recompilation of the Alabama 
Code. Other than minor stylistic changes, § 11-40-10 and § 11-51-91 are 
identical to their predecessors, Ala. Code, Tit. 37, §§ 9 and 733 (1958) re-
spectively. Section 12-14-1 abolished the recorder’s courts created under 
is predecessor, Ala. Code, Tit. 37, § 585 (1958), and replaced them with 
municipal courts having similar extraterritorial jurisdiction.
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dents of the police jurisdiction rights secured by the Due 
Process and Equal Protection Clauses of the Fourteenth 
Amendment. The District Court denied appellants’ request 
to convene a three-judge court pursuant to 28 U. S. C. § 2281 
(1970 ed.) and dismissed the complaint for failure to state a 
claim upon which relief could be granted. Characterizing the 
Alabama statutes as enabling Acts, the District Court held 
that the statutes lack the requisite statewide application nec-
essary to convene a three-judge District Court. On appeal 
the Court of Appeals for the Fifth Circuit ordered the conven-
ing of a three-judge court, finding that the police jurisdiction 
statute embodies “ ‘a policy of statewide concern.’ ” Holt 
Civic Club v. Tuscaloosa, 525 F. 2d 653, 655 (1975), quoting 
Spielman Motor Sales Co. v. Dodge, 295 U. S. 89, 94 (1935).

A three-judge District Court was convened, but appellants’ 
constitutional claims fared no better on the merits. Noting 
that appellants sought a declaration that extraterritorial regu-
lation is unconstitutional per se rather than an extension of 
the franchise to police jurisdiction residents, the District Court 
held simply that “[e]qual protection has not been extended to 
cover such contention.” App. to Juris. Statement 2a. The 
court rejected appellants’ due process claim without comment. 
Accordingly, appellees’ motion to dismiss was granted.

Unsure whether appellants’ constitutional attack on the 
Alabama statutes satisfied the requirements of 28 U. S. C. 
§2281 (1970 ed.) for convening a three-judge district court, 
we postponed consideration of the jurisdictional issue until the 
hearing of the case on the merits. 435 U. S. 914 (1978). We 
now conclude that the three-judge court was properly con-
vened and that appellants’ constitutional claims were properly 
rejected.

I
Before its repeal,5 28 U. S. C. §2281 (1970 ed.) required 

that a three-judge district court be convened in any case in 

5 Pub. L. 94-381, § 1, Aug. 12,1976, 90 Stat. 1119.
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which a preliminary or permanent injunction was sought to 
restrain “the enforcement, operation or execution of any State 
statute by restraining the action of any officer of such State in 
the enforcement or execution of such statute . . . Our de-
cisions have interpreted § 2281 to require the convening of a 
three-judge district court “where the challenged statute or 
regulation, albeit created or authorized by a state legislature, 
has statewide application or effectuates a statewide policy.” 
Board of Regents v. New Left Education Project, 404 U. S. 
541, 542 (1972). Relying on Moody v. Flowers, 387 U. S. 97 
(1967), appellees contend, and the original single-judge 
District Court held, that Alabama’s police jurisdiction statutes 
lack statewide impact.

A three-judge court was improperly convened in Moody 
because the challenged state statutes had “limited application, 
concerning only a particular county involved in the litiga-
tion . . . .” Id., at 104. In contrast, appellants’ constitu-
tional attack focuses upon a state statute that creates the 
statewide system under which Alabama cities exercise extra-
territorial powers. In mandatory terms, the statute provides 
that municipal police and sanitary ordinances “shall have force 
and effect in the limits of the city or town and in the police 
jurisdiction thereof and on any property or rights-of-way 
belonging to the city or town.” 6 Clearly, Alabama’s police

6 Ala. Code § 11-40-10 (1975) (emphasis added). The Alabama Supreme 
Court has recognized the mandatory nature of § 11-40-10. In City of Leeds 
n . Town of Moody, 294 Ala. 496, 319 So. 2d 242 (1975), the court rejected 
the contention that the city of Leeds had, by discontinuing police and fire 
protection in its police jurisdiction, “waived and relinquished its police 
jurisdiction over the area.” Id., at 502, 319 So. 2d, at 246. “Since a 
municipality cannot barter away a governmental power specifically dele-
gated to it by the legislature, ... it follows that it also cannot waive or 
relinquish such power.” Ibid. See also Trailway OU Co. v. Mobile, 271 
Ala. 218, 224, 122 So. 2d 757, 762 (1960) (“[Section] 9 of Title 37 [now 
§ 11-40-10], describing the territorial extent of the municipal police juris-
diction and the incidents thereof, and § 733 of Title 37 [now § 11-51-91], 
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jurisdiction statutes have statewide application. See, e. g., 
Sailors v. Board of Education, 387 U. S. 105, 107 (1967). 
That the named defendants are local officials is irrelevant 
where, as here, those officials are “functioning pursuant to a 
statewide policy and performing a state function.” Moody v. 
Flowers, supra, at 102; Spielman Motor Sales Co. v. Dodge, 
supra, at 94-95. The convening of a three-judge District 
Court was proper.

II
Appellants’ amended complaint requested the District 

Court to declare the Alabama statutes unconstitutional and to 
enjoin their enforcement insofar as they authorize the extra-
territorial exercise of municipal powers. Seizing on the Dis-
trict Court’s observation that “[appellants] do not seek exten-
sion of the franchise to themselves,” appellants suggest that 
their complaint was dismissed because they sought the wrong 
remedy.

The unconstitutional predicament in which appellants 
assertedly found themselves could be remedied in only two 
ways: (1) the city’s extraterritorial power could be negated by 
invalidating the State’s authorizing statutes or (2) the right 
to vote in municipal elections could be extended to residents 
of the police jurisdiction. We agree with appellants that a 
federal court should not dismiss a meritorious constitutional 
claim because the complaint seeks one remedy rather than 
another plainly appropriate one. Under the Federal Rules of 
Civil Procedure “every final judgment shall grant the relief 

as amended, authorizing and regulating the fixing and collecting of licenses 
within the police jurisdiction of cities and towns, are general laws, and, as 
such, they are considered part of every municipal charter”); Coursey v. City 
of Andalusia, 24 Ala. App. 247, 247-248, 134 So. 671 (1931) (“Under the 
statute [§ 11-40-10] the police jurisdiction extends to all the adjoining 
territory within a mile and a half of the corporate limits of said city, 
and . . . ordinances of the city enforcing police or sanitary regulations . . . 
have force and effect not only in the limits of the city, but also in the 
police jurisdiction thereof”).
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to which the party in whose favor it is rendered is entitled, 
even if the party has not demanded such relief in his plead-
ings.” Rule 54 (c). Thus, although the prayer for relief may 
be looked to for illumination when there is doubt as to the 
substantive theory under which a plaintiff is proceeding, its 
omissions are not in and of themselves a barrier to redress of 
a meritorious claim. See, e. g., 6 J. Moore, W. Taggart, & J. 
Wicker, Moore’s Federal Practice fl 54.62, pp. 1261-1265 (2d 
ed. 1976). But while a meritorious claim will not be rejected 
for want of a prayer for appropriate relief, a claim lacking sub-
stantive merit obviously should be rejected. We think it is 
clear from the pleadings in this case that appellants have 
alleged no claim cognizable under the United States 
Constitution.

A
Appellants focus their equal protection attack on §11— 

40-10, the statute fixing the limits of municipal police juris-
diction and giving extraterritorial effect to municipal police 
and sanitary ordinances. Citing Kramer v. Union Free 
School Dist., 395 U. S. 621 (1969), and cases following in its 
wake, appellants argue that the section creates a classification 
infringing on their right to participate in municipal elections. 
The State’s denial of the franchise to police jurisdiction resi-
dents, appellants urge, can stand only if justified by a com-
pelling state interest.

At issue in Kramer was a New York voter qualification 
statute that limited the vote in school district elections to 
otherwise qualified district residents who (1) either owned or 
leased taxable real property located within the district, 
(2) were married to persons owning or leasing qualifying 
property, or (3) were parents or guardians of children enrolled 
in a local district school for a specified time during the 
preceding year. Without deciding whether or not a State may 
in some circumstances limit the franchise to residents pri-
marily interested in or primarily affected by the activities of a
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given governmental unit, the Court held that the statute was 
not sufficiently tailored to meet that state interest since its 
classifications excluded many bona fide residents of the school 
district who had distinct and direct interests in school board 
decisions and included many residents whose interests in 
school affairs were, at best, remote and indirect.

On the same day, in Cipriano v. City of Houma, 395 IT. S. 
701 (1969), the Court upheld an equal protection challenge to 
a Louisiana law providing that only “property taxpayers” 
could vote in elections called to approve the issuance of 
revenue bonds by a municipal utility system. Operation of 
the utility system affected virtually every resident of the city, 
not just property owners, and the bonds were in no way 
financed by property tax revenue. Thus, since the benefits 
and burdens of the bond issue fell indiscriminately on property 
owner and nonproperty owner alike, the challenged classifica-
tion impermissibly excluded otherwise qualified residents who 
were substantially affected by and directly interested in the 
matter put to a referendum. The rationale of Cipriano was 
subsequently called upon to invalidate an Arizona law restrict-
ing the franchise to property taxpayers in elections to approve 
the issuance of general obligation municipal bonds. Phoenix 
v. Kolodziejski, 399 U. S. 204 (1970).

Appellants also place heavy reliance on Evans v. Cornman, 
398 U. S. 419 (1970). In Evans the Permanent Board of 
Registry of Montgomery County, Md., ruled that persons 
living on the grounds of the National Institutes of Health 
(NIH), a federal enclave located within the geographical 
boundaries of the State, did not meet the residency require-
ment of the Maryland Constitution. Accordingly, NIH resi-
dents were denied the right to vote in Maryland elections. 
This Court rejected the notion that persons living on NIH 
grounds were not residents of Maryland:

“Appellees clearly live within the geographical boundaries 
of the State of Maryland, and they are treated as state 
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residents in the census and in determining congressional 
apportionment. They are not residents of Maryland only 
if the NIH grounds ceased to be a part of Maryland 
when the enclave was created. However, that ‘fiction of 
a state within a state’ was specifically rejected by this 
Court in Howard v. Commissioners of Louisville, 344 U. S. 
624, 627 (1953), and it cannot be resurrected here to 
deny appellees the right to vote.” Id., at 421-422.

Thus, because inhabitants of the NIH enclave were residents 
of Maryland and were “just as interested in and connected 
with electoral decisions as they were prior to 1953 when the 
area came under federal jurisdiction and as their neighbors 
who live off the enclave,” id., at 426, the State could not deny 
them the equal right to vote in Maryland elections.

From these and our other voting qualifications cases a com-
mon characteristic emerges: The challenged statute in each 
case denied the franchise to individuals who were physically 
resident within the geographic boundaries of the governmental 
entity concerned. See, e. g., Hill v. Stone, 421 U. S. 289 
(1975) (invalidating provision of the Texas Constitution 
restricting franchise on general obligation bond issue to resi-
dents who had “rendered” or listed real, mixed, or personal 
property for taxation in the election district); Harper v. 
Virginia Board of Elections, 383 U. S. 663 (1966) (invalidat-
ing Virginia statute conditioning the right to vote of other-
wise qualified residents on payment of a poll tax); cf. Turner 
v. Fouche, 396 U. S. 346 (1970) (invalidating Georgia statute 
restricting county school board membership to residents own-
ing real property in the county). No decision of this Court 
has extended the “one man, one vote” principle to individuals 
residing beyond the geographic confines of the governmental 
entity concerned, be it the State or its political subdivisions. 
On the contrary, our cases have uniformly recognized that a 
government unit may legitimately restrict the right to partici-
pate in its political processes to those who reside within its
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borders. See, e. g., Dunn v. Blumstein, 405 U. S. 330, 343- 
344 (1972); Evans v. Cornman, supra, at 422; Kramer n . 
Union Free School Dist., 395 U. S., at 625; Carrington v. Rash, 
380 U. S. 89, 91 (1965); Pope v. Williams, 193 U. S. 621 
(1904). Bona fide residence alone, however, does not auto-
matically confer the right to vote on all matters, for at least 
in the context of special interest elections the State may con-
stitutionally disfranchise residents who lack the required 
special interest in the subject matter of the election. See 
Salyer Land Co. v. Tulare Lake Basin Water Storage Dist., 
410 U. S. 719 (1973); Associated Enterprises, Inc. v. Toltec 
Watershed Improvement Dist., 410 IT. S. 743 (1973).

Appellants’ argument that extraterritorial extension of 
municipal powers requires concomitant extraterritorial exten-
sion of the franchise proves too much. The imaginary line 
defining a city’s corporate limits cannot corral the influence of 
municipal actions. A city’s decisions inescapably affect in-
dividuals living immediately outside its borders. The grant-
ing of building permits for high rise apartments, industrial 
plants, and the like on the city’s fringe unavoidably contrib-
utes to problems of traffic congestion, school districting, and 
law enforcement immediately outside the city. A rate change 
in the city’s sales or ad valorem tax could well have a signifi-
cant impact on retailers and property values in areas bordering 
the city. The condemnation of real property on the city’s 
edge for construction of a municipal garbage dump or waste 
treatment plant would have obvious implications for neigh-
boring nonresidents. Indeed, the indirect extraterritorial 
effects of many purely internal municipal actions could con-
ceivably have a heavier impact on surrounding environs than 
the direct regulation contemplated by Alabama’s police juris-
diction statutes. Yet no one would suggest that nonresidents 
likely to be affected by this sort of municipal action have a 
constitutional right to participate in the political processes 
bringing it about. And unless one adopts the idea that the 
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Austinian notion of sovereignty, which is presumably embodied 
to some extent in the authority of a city over a police jurisdic-
tion, distinguishes the direct effects of limited municipal powers 
over police jurisdiction residents from the indirect though 
equally dramatic extraterritorial effects of purely internal 
municipal actions, it makes little sense to say that one requires 
extension of the franchise while the other does not.

Given this country’s tradition of popular sovereignty, appel-
lants’ claimed right to vote in Tuscaloosa elections is not 
without some logical appeal. We are mindful, however, of 
Mr. Justice Holmes’ observation in Hudson Water Co. n . 
McCarter, 209 U. S. 349, 355 (1908):

“All rights tend to declare themselve absolute to their 
logical extreme. Yet all in fact are limited by the neigh-
borhood of principles of policy which are other than those 
on which the particular right is founded, and which 
become strong enough to hold their own when a certain 
point is reached. . . . The boundary at which the con-
flicting interests balance cannot be determined by any 
general formula in advance, but points in the line, or 
helping to establish it, are fixed by decisions that this 
or that concrete case falls on the nearer or farther side.”

The line heretofore marked by this Court’s voting qualifica-
tions decisions coincides with the geographical boundary of 
the governmental unit at issue, and we hold that appellants’ 
case, like their homes, falls on the farther side.

B
Thus stripped of its voting rights attire, the equal protec-

tion issue presented by appellants becomes whether the 
Alabama statutes giving extraterritorial force to certain 
municipal ordinances and powers bear some rational relation-
ship to a legitimate state purpose. San Antonio Independent 
School Dist. v. Rodríguez, 411 U. S. 1 (1973). “The Four-
teenth Amendment does not prohibit legislation merely be-
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cause it is special, or limited in its application to a particular 
geographical or political subdivision of the state.” Fort 
Smith Light Co. v. Paving Dist., 274 U. S. 387, 391 (1927). 
Rather, the Equal Protection Clause is offended only if the 
statute’s classification “rests on grounds wholly irrelevant to 
the achievement of the State’s objective.” McGowan v. 
Maryland, 366 U. S. 420, 425 (1961); Kotch v. Board of River 
Port Pilot Comm’rs, 330 U. S. 552, 556 (1947).

Government, observed Mr. Justice Johnson, “is the science 
of experiment,” Anderson v. Dunn, 6 Wheat. 204, 226 (1821), 
and a State is afforded wide leeway when experimenting with 
the appropriate allocation of state legislative power. This 
Court has often recognized that political subdivisions such as 
cities and counties are created by the State “as convenient 
agencies for exercising such of the governmental powers of 
the State as may be entrusted to them.” Hunter v. Pitts-
burgh, 207 U. S. 161, 178 (1907). See also, e. g., Sailors v. 
Board of Education, 387 U. S., at 108; Reynolds v. Sims, STI 
U. S. 533, 575 (1964). In Hunter v. Pittsburgh, the Court 
discussed at length the relationship between a State and its 
political subdivisions, remarking: “The number, nature and 
duration of the powers conferred upon [municipal] corpora-
tions and the territory over which they shall be exercised rests 
in the absolute discretion of the State.” 207 U. S., at 178. 
While the broad statements as to state control over municipal 
corporations contained in Hunter have undoubtedly been 
qualified by the holdings of later cases such as Kramer v. 
Union Free School Dist., supra, we think that the case con-
tinues to have substantial constitutional significance in em-
phasizing the extraordinarily wide latitude that States have 
in creating various types of political subdivisions and con-
ferring authority upon them.7

7 In this case residents of the police jurisdiction are excluded only from 
participation in municipal elections since they reside outside of Tuscaloosa’s 
corporate limits. This “denial of the franchise,” as appellants put it, 
does not have anything like the far-reaching consequences of the denial 
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The extraterritorial exercise of municipal powers is a gov-
ernmental technique neither recent in origin nor unique to 
the State of Alabama. See R. Maddox, Extraterritorial 
Powers of Municipalities in the United States (1955). In 
this country 35 States authorize their municipal subdivisions 
to exercise governmental powers beyond their corporate limits. 
Comment, The Constitutionality of the Exercise of Extra-
territorial Powers by Municipalities, 45 U. Chi. L. Rev. 151 
(1977). Although the extraterritorial municipal powers 
granted by these States vary widely, several States grant their 
cities more extensive or intrusive powers over bordering areas 
than those granted under the Alabama statutes.8

of the franchise in Evans v. Cornman, 398 U. S. 419 (1970). There the 
Court pointed out that “ [i]n nearly every election, federal, state, and local, 
for offices from the Presidency to the school board, and on the entire 
variety of other ballot propositions, appellees have a stake equal to that 
of other Maryland residents.” Id., at 426. Treatment of the plaintiffs 
in Evans as nonresidents of Maryland had repercussions not merely with 
respect to their right to vote in city elections, but with respect to their 
right to vote in national, state, school board, and referendum elections.

8 Municipalities in some States have almost unrestricted governmental 
powers over surrounding unincorporated territories. For example, South 
Dakota cities
“have power to exercise jurisdiction for all authorized purposes over all 
territory within the corporate limits . . . and in and over all places, 
except within the corporate limits of another municipality, within one 
mile of the corporate limits or of any public ground or park belonging 
to the municipality outside the corporate limits, for the purpose of pro-
moting the health, safety, morals, and general welfare of the community, 
and of enforcing its ordinances and resolutions relating thereto.” S. D. 
Comp. Laws Ann. §9-29-1 (1967).

North Dakota’s statutory grant of extraterritorial municipal powers is 
similarly broad:

“Except as otherwise provided by law, a governing body of a munici-
pality shall have jurisdiction:

“2. In and over all places within one-half mile of the municipal limits for 
the purpose of enforcing health and quarantine ordinances and regulations 
and police regulations and ordinances adopted to promote the peace,
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In support of their equal protection claim, appellants sug-
gest a number of “constitutionally preferable” governmental 
alternatives to Alabama’s system of municipal police jurisdic-
tions. For example, exclusive management of the police 
jurisdiction by county officials, appellants maintain, would be 
more “practical.” From a political science standpoint, appel-
lants’ suggestions may be sound, but this Court does not sit 
to determine whether Alabama has chosen the soundest or 

order, safety, and general welfare of the municipality.” N. D. Cent. Code 
§40-06-01 (2) (1968).

Cities in many States are statutorily authorized to zone extraterritorially, 
see, e. g., Ariz. Rev. Stat. Ann. § 9-240-B-21 (c) (1977); Mich. Comp. 
Laws § 125.36 (1970); N. D. Cent. Code § 11-35-02 (1976), a power not 
afforded Alabama municipalities. See Roberson v. City of Montgomery, 
285 Ala. 421, 233 So. 2d 69 (1970).

By setting forth these various state provisions respecting extraterritorial 
powers of cities, we do not mean to imply that every one of them would 
pass constitutional muster. We do not have before us, of course, a situa-
tion in which a city has annexed outlying territory in all but name, and is 
exercising precisely the same governmental powers over residents of sur-
rounding unincorporated territory as it does over those residing within its 
corporate limits. See Little Thunder v. South Dakota, 518 F. 2d 1253 
(CA8 1975). Nor do we have here a case like Evans v. Cornman, supra, 
where NIH residents were subject to such “important aspects of state 
powers” as Maryland’s authority “to levy and collect [its] income, gaso-
line, sales, and use taxes” and were “just as interested in and connected 
with electoral decisions as . . . their neighbors who hve[d] off the enclave.” 
398 U. S., at 423, 424, 426.

Appellants have made neither an allegation nor a showing that the 
authority exercised by the city of Tuscaloosa within the police jurisdiction 
is no less than that exercised by the city within its corporate limits. The 
minute catalog of ordinances of the city of Tuscaloosa which have extra-
territorial effect set forth by our dissenting Brethren, post, at 82-84, n. 10, 
is as notable for what it does not include as for what it does. While the 
burden was on appellants to establish a difference in treatment violative of 
the Equal Protection Clause, we are bound to observe that among the 
powers not included in the “addendum” to appellants’ brief referred to by 
the dissent are the vital and traditional authorities of cities and towns to 
levy ad valorem taxes, invoke the power of eminent domain, and zone 
property for various types of uses.
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most practical form of internal government possible. Au-
thority to make those judgments resides in the state legisla-
ture, and Alabama citizens are free to urge their proposals to 
that body. See, e. g., Hunter v. Pittsburgh, 207 U. S., at 
179. Our inquiry is limited to the question whether “any 
state of facts reasonably may be conceived to justify” Ala-
bama’s system of police jurisdictions, Salyer Land Co. v. 
Tulare Lake Basin Water Storage Dist., 410 U. S., at 732, and 
in this case it takes but momentary reflection to arrive at an 
affirmative answer.

The Alabama Legislature could have decided that municipal 
corporations should have some measure of control over activi-
ties carried on just beyond their “city limit” signs, par-
ticularly since today’s police jurisdiction may be tomorrow’s 
annexation to the city proper. Nor need the city’s interests 
have been the only concern of the legislature when it enacted 
the police jurisdiction statutes. Urbanization of any area 
brings with it a number of individuals who long both for the 
quiet of suburban or country living and for the career oppor-
tunities offered by the city’s working environment. Unin-
corporated communities like Holt dot the rim of most major 
population centers in Alabama and elsewhere, and state legis-
latures have a legitimate interest in seeing that this substantial 
segment of the population does not go without basic municipal 
services such as police, fire, and health protection. Estab-
lished cities are experienced in the delivery of such services, 
and the incremental cost of extending the city’s responsibility 
in these areas to surrounding environs may be substantially 
less than the expense of establishing wholly new service 
organizations in each community.

Nor was it unreasonable for the Alabama Legislature to 
require police jurisdiction residents to contribute through 
license fees to the expense of services provided them by the 
city. The statutory limitation on license fees to half the 
amount exacted within the city assures that police jurisdiction 
residents will not be victimized by the city government.
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“Viable local governments may need many innovations, 
numerous combinations of old and new devices, great flexibil-
ity in municipal arrangements to meet changing urban condi-
tions.” Sailors v. Board of Education, 387 U. S., at 110-111. 
This observation in Sailors was doubtless as true at the turn 
of this century, when urban areas throughout the country 
were temporally closer to the effects of the industrial revolu-
tion. Alabama’s police jurisdiction statute, enacted in 1907, 
was a rational legislative response to the problems faced by 
the State’s burgeoning cities. Alabama is apparently content 
with the results of its experiment, and nothing in the Equal 
Protection Clause of the Fourteenth Amendment requires that 
it try something new.

C
Appellants also argue that “governance without the fran-

chise is a fundamental violation of the due process clause.” 
Brief for Appellants 28. Support for this proposition is 
alleged to come from United States v. Texas, 252 F. Supp. 234 
(WD Tex.) (three-judge District Court), summarily aff’d, 384 
U. S. 155 (1966), which held that conditioning the franchise of 
otherwise qualified voters on payment of a poll tax denied due 
process to many Texas voters. Appellants’ argument pro-
ceeds from the assumption, earlier shown to be erroneous, 
supra, at 66-70, that they have a right to vote in Tuscaloosa 
elections. Their conclusion falls with their premise.

Ill
In sum, we conclude that Alabama’s police jurisdiction 

statutes violate neither the Equal Protection Clause nor the 
Due Process Clause of the Fourteenth Amendment. Accord-
ingly, the judgment of the District Court is

Affirmed.

Mr . Justice  Stevens , concurring.
The Court today holds that the Alabama statutes providing 

for the extraterritorial exercise of certain limited powers by 
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municipalities are not unconstitutional. While I join the 
opinion of the Court, I write separately to emphasize that this 
holding does not make all exercises of extraterritorial author-
ity by a municipality immune from attack under the Equal 
Protection Clause of the Fourteenth Amendment.

The Alabama Legislature, which is elected by all of the 
citizens of the State including the individual appellants, has 
prescribed a statewide program pursuant to which residents of 
police jurisdictions are subject to limited regulation by, and 
receive certain services from, adjacent cities. In return, those 
residents who are engaged in business are charged license fees 
equal to one-half those charged to city businesses. In my 
view, there is nothing necessarily unconstitutional about such 
a system. Certainly there is nothing in the Federal Consti-
tution to prevent a suburb from contracting with a nearby 
city to provide municipal services for its residents, even though 
those residents have no voice in the election of the city’s 
officials or in the formulation of the city’s rules. That is 
essentially what Alabama has accomplished here, through the 
elected representatives of all its citizens in the state legislature.1

Of course, in structuring a system, neither a contracting 
suburb nor an enacting legislature can consent to a waiver of 
the constitutional rights of its constituents in the election 
process. For “when the State delegates lawmaking power to 
local government and provides for the election of local officials 
from districts specified by statute, ordinance, or local charter, 
it must insure that those qualified to vote have the right to an 
equally effective voice in the election process.” Avery v. 
Midland County, 390 U. S. 474,480.

11 recognize that there is a difference between a suburb’s decision to 
contract with a nearby city and a decision by the state legislature requir-
ing all suburbs to do so. In some situations that difference might justify 
a holding that a particular extraterritorial delegation of power is unconsti-
tutional. It does not, however, justify the view that all such delegations 
are invalid.
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But the fact that these appellants are subject to certain 
regulations of the municipality does not itself establish that 
they are “qualified to vote.” Unlike the residents of the 
National Institutes of Health enclave at issue in Evans v. 
Cornman, 398 U. S. 419, appellants are not without any voice 
in the election of the officials who govern their affairs. They 
do vote for the county, state, and federal officials who exer-
cise primary control over their day-to-day lives. And even 
as to their interaction with the government of the city, ap-
pellants are not completely without a voice: through their 
state representatives, they participate directly in the process 
which has created their governmental relationship with the 
city. The question then is whether by virtue of that relation-
ship created by state law, the residents of Holt and all other 
police jurisdictions in the State are entitled to a voice 
“equally effective” with the residents of the municipalities 
themselves in the election of the officials responsible for gov-
erning the municipalities.

In my judgment, they are not. A State or city is free 
under the Constitution to require that “all applicants for the 
vote actually fulfill the requirements of bona fide residence.” 
Carrington v. Rash, 380 U. S. 89, 96. While it is not free to 
draw residency lines which deny the franchise to individuals 
who “are just as interested in and connected with electoral 
decisions ... as are their neighbors” who are entitled to vote, 
Evans v. Comman, supra, at 426, the Alabama statutes, at 
least on their face, do not do so. The powers of extraterri-
torial jurisdiction granted by the challenged statutes are 
limited. Tuscaloosa, for example, does not tax the residents 
of Holt, nor does it control the zoning of their property or the 
operation of their schools. Indeed, many of the powers tradi-
tionally exercised by municipalities—the provision of parks, 
hospitals, schools, and libraries and the construction and repair 
of bridges and highways—are entrusted here to the county 
government, which is fully representative of Holt. Nor is 
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there any claim that residency lines have generally been drawn 
invidiously or that residents of the police jurisdictions have 
been charged unreasonable costs for the services they receive. 
In sum, appellants have shown no more than that they and 
all residents of police jurisdictions in Alabama are subject to 
some—but by no means all—of the regulations and services 
afforded by the cities to their residents, in return for which 
they pay license fees half as great as those paid by city 
residents. Such a showing is plainly insufficient to justify a 
holding that the Alabama statutes are unconstitutional and 
cannot be applied anywhere in the State.

This is all that the Court decides today. For this suit was 
brought under the then-applicable three-judge-court jurisdic-
tion as a challenge to the constitutionality of the Alabama 
statutes.2 Appellants did not merely challenge the statutes 
as applied in the Tuscaloosa police jurisdiction. Rather, they 
sought to represent all Alabama residents living in contiguous 
zones, and to have the statutes at issue here declared uncon-
stitutional in all their applications throughout the State. It 
was for this very reason that the Court of Appeals for the 
Fifth Circuit concluded that three-judge-court jurisdiction was 
proper in this case. See Holt Civic Club v. Tuscaloosa, 525 
F. 2d 653, 655 (1975). And it is for this reason that our 
holding is necessarily a limited one. The statutory scheme 
created by the Alabama Legislature is not unconstitutional by 
its terms, but it may well be, as the opinion of the Court 
recognizes, ante, at 72-73, n. 8, that that scheme or another 
much like it might sometimes operate to deny the franchise to 
individuals who share the interests of their voting neighbors. 
No such question, however, is presented by this appeal from 
the decision of the three-judge District Court. See Moody v.

2 28 U. S. C. § 2281 (1970 ed.), repealed by Pub. L. 94-381, § 1, Aug. 12, 
1976, 90 Stat. 1119.
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Flowers, 387 U. S. 97; Rorick v. Board, of Comm’rs, 307 U. S. 
208.

Mr . Justice  Brennan , with whom Mr . Justice  White  
and Mr . Just ice  Marshall  join, dissenting.

Alabama creates by statute an area of “police jurisdiction” 
encompassing all adjoining territory within three miles of the 
corporate limits of cities with a population of 6,000 or 
more. Within this police jurisdiction Alabama law provides 
that “ [ordinances of a city . . . enforcing police or sanitary 
regulations and prescribing fines and penalties for violations 
thereof shall have force and effect . . . .” Ala. Code § 11-40- 
10 (1975).1 Alabama law provides in addition that a city 
“may fix and collect licenses for any business, trade or profes-
sion done within the police jurisdiction of such city . . . 
provided, that the amount of such licenses shall not be more 
than one half the amount charged and collected as a license for 
like business, trade or profession done within the corporate 
limits of such city . . . .” Ala. Code § 11-51-91 (1975).2 
At the time this lawsuit commenced on August 7, 1973, 
Alabama vested jurisdiction of the prosecution of breaches of 
municipal ordinances occurring within a police jurisdiction in 
a recorder’s court,3 the recorder being elected by a city’s board 
of commissioners. Ala. Code, Tit. 37, § 584 (1958).4

TAt the time this lawsuit commenced, this statute was codified at Ala. 
Code, Tit. 37, §9 (1958).

2 At the time appellants filed their complaint, this statute was found at 
Ala. Code, Tit. 37, § 733 (1958). Minor changes in wording were effected 
during recodification.

3 Alabama Code, Tit. 37, §585 (1958) provided:
“It shall be the duty of the recorder to keep an office in the city, and hear 
and determine all cases for the breach of the ordinances and by-laws of 
the city that may be brought before him, and he shall make report, at 
least once a month, of all fines, penalties and forfeitures imposed by him, 
or by any councilman in his stead. Such recorder is especially vested 

[Footnote 4 is on p. 80] 
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Appellants are the Holt Civic Club and seven residents of 
the unincorporated community of Holt, which lies within the 
police jurisdiction of the city of Tuscaloosa, Ala.5 Although 
appellants are thus subject to Tuscaloosa’s police and sanitary 
ordinances, to the jurisdiction of its municipal court,6 and to 
the requirements of its licensing fees, appellants are not 
permitted to vote in Tuscaloosa’s municipal elections, or to 
participate in or to initiate Tuscaloosa’s referenda or recall 
elections. Appellants claim that this disparity “infringes on 
their constitutional right (under the due process and equal 
protection clauses) to a voice in their government.” Com-
plaint If 11. The three-judge District Court below dismissed 
appellants’ equal protection and due process claims.7 Without 
reaching the due process issue, I would reverse the judgment 
of the District Court and hold that appellants’ equal protec-
tion claim should have been sustained.

It is, of course, established that once a “franchise is granted 
to the electorate, lines may not be drawn which are incon-
sistent with the Equal Protection Clause of the Fourteenth 
Amendment.” Harper v. Virginia Bd. of Elections, 383 U. S. 
663, 665 (1966). Because “statutes distributing the franchise 

with and may exercise in the city and within the police jurisdiction thereof, 
full jurisdiction in criminal and quasi criminal matters, and may impose 
the penalties prescribed by ordinance for the violation of ordinances and 
by-laws of the city, and shall have the power of an ex-officio justice of the 
peace, except in civil matters. . . .”

4 On December 27, 1973, recorder’s courts were abolished in Alabama 
and replaced by municipal courts having virtually identical jurisdiction. 
See Ala. Code §12-14^1 (1975). Municipal judges “shall be appointed 
and vacancies filled by the governing body of the municipality . . . .” 
Ala. Const., Arndt. No. 328, § 6.065.

5 Tuscaloosa contains 65,773 residents, while the police jurisdiction sur-
rounding the city contains between 16,000 and 17,000 residents. See 
App. 17-19.

6 See n. 4, supra.
7 The court granted appellants leave “to further amend within 45 days 

to specify particular ordinances of the City of Tuscaloosa which are 
claimed to deprive plaintiffs of liberty or property.”



HOLT CIVIC CLUB v. TUSCALOOSA 81

60 Bre nnan , J., dissenting

constitute the foundation of our representative society,” 
Kramer v. Union Free School Dist., 395 U. S. 621, 626 (1969), 
we have subjected such statutes to “exacting judicial scrutiny.” 
Id., at 628.8 Indeed, “if a challenged statute grants the right 
to vote to some citizens and denies the franchise to others, ‘the 
Court must determine whether the exclusions are necessary to 
promote a compelling state interest.’ [Kramer v. Union Free 
School Dist., 395 U. S.,] at 627 (emphasis added).” Dunn v. 
Blumstein, 405 U. S. 330, 337 (1972). The general rule is 
that “whenever a state or local government decides to select 
persons by popular election to perform governmental func-
tions, the Equal Protection Clause of the Fourteenth Amend-
ment requires that each qualified voter must be given an equal 
opportunity to participate in that election . . . .” Hadley v. 
Junior College Dist., 397 U. S. 50, 56 (1970).

Our decisions before today have held that bona fide resi-
dency requirements are an acceptable means of distinguishing 
qualified from unqualified voters. Dunn v. Blumstein, supra, 
at 343. The Court holds today, however, that the restriction 
of the franchise to those residing within the corporate limits of 
the city of Tuscaloosa is such a bona fide residency require-
ment. The Court rests this holding on the conclusion that 
“a government unit may legitimately restrict the right to 
participate in its political processes to those who reside within 
its borders.” Ante, at 68-69. The Court thus insulates the 
Alabama statutes challenged in this case from the strict judi-
cial scrutiny ordinarily applied to state laws distributing the 
franchise. In so doing, the Court cedes to geography a talis- 
manic significance contrary to the theory and meaning of our 
past voting-rights cases.

We have previously held that when statutes distributing 
the franchise depend upon residency requirements, state-law 

8“[S]tatutes structuring local government units receive no less exacting 
an examination merely because the state legislature is fairly elected. See 
Avery v. Midland County, 390 U. S. 474, 481 n. 6 (1968).” Kramer v. 
Union Free School Dist., 395 U. S., at 628 n. 10.
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characterizations of residency are not controlling for purposes 
of the Fourteenth Amendment. See, e. g., Evans v. Cornman, 
398 U. S. 419 (1970); Carrington v. Rash, 380 U. S. 89 (1965). 
Indeed, Dunn v. Blumstein, supra, was careful to exempt from 
strict judicial scrutiny only bona fide residency requirements 
that were “appropriately defined and uniformly applied.” 405 
U. S., at 343. The touchstone for determining whether a resi-
dency requirement is “appropriately defined” derives from the 
purpose of such requirements, which, as stated in Dunn, is “to 
preserve the basic conception of a political community.” Id., 
at 344. At the heart of our basic conception of a “political 
community,” however, is the notion of a reciprocal relation-
ship between the process of government and those who subject 
themselves to that process by choosing to live- within the area 
of its authoritative application.9 Cf. Avery v. Midland 
County, 390 U. S. 474, 485 (1968). Statutes such as those 
challenged in this case, which fracture this relationship by 
severing the connection between the process of government 
and those who are governed in the places of their residency, 
thus undermine the very purposes which have led this Court 
in the past to approve the application of bona fide residency 
requirements.

There is no question but that the residents of Tuscaloosa’s 
police jurisdiction are governed by the city.10 Under Ala-

9 The Court apparently accepts this proposition by strongly implying, 
ante, at 73 n. 8, that “a situation in which a city has annexed outlying 
territory in all but name, and is exercising precisely the same governmental 
powers over residents of surrounding unincorporated territory as it does 
over those residing within its corporate limits” would not “pass constitu-
tional muster.”

10 Appellants have included in their brief an unchallenged addendum 
listing the ordinances of the city of Tuscaloosa, Code of Tuscaloosa (1962, 
Supplemented 1975), that have application in its police jurisdiction: 
“Licenses:
4-1 ambulance
9-4, 9-18, 9-33 bottle dealers

[Footnote 10 is continued on p. 83]
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bama law, a municipality exercises “governing” and “law- 
making” power over its police jurisdiction. City of Home-
wood v. Wofford Oil Co., 232 Ala. 634, 637, 169 So. 288, 290 
(1936). Residents of Tuscaloosa’s police jurisdiction are sub-

19- 1 junk dealers
20- 5 general business license ordinance
20-67 florists
20-102 hotels, motels, etc.
20-163 industry

“Buildings :
10-1 inspection service enforces codes
10-10 regulation of dams
10-21 Southern Standard Building Code adopted
10-25 building permits
13- 3 National Electrical Code adopted
14- 23 Fire Prevention Code adopted
14-65 regulation of incinerators
14-81 discharge of cinders
Chapter 21A mobile home parks
25-1 Southern Standard Plumbing Code adopted
33-79 disposal of human wastes
33-114, 118 regulation of wells

“Public Health:
5-4 certain birds protected
5-4C, 42, 55 dogs running at large and bitches in heat prohibited
14-4 no smoking on buses
14- 15 no self-service gas stations
15- 2 regulation of sale of produce from trucks
15-4 food establishments to use public water supply
15-16 food, meat, milk inspectors
15-37 thru 40 regulates boardinghouses
15-52 milk code adopted
17-5 mosquito control

“Traffic Regulations:
22-2  stop & yield signs may be erected by chief of police
22-3 mufflers required
22-4 brakes required
22-5 inspection of vehicle by police
22-6 operation of vehicle

[Footnote 10 is continued on p. 841
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ject to license fees exacted by the city, as well as to the city’s 
police and sanitary regulations, which can be enforced through 
penal sanctions effective in the city’s municipal court. See 
Birmingham v. Lake, 243 Ala. 367, 372,10 So. 2d 24, 28 (1942). 
The Court seems to imply, however, that residents of the 
police jurisdiction are not governed enough to be included 
within the political community of Tuscaloosa, since they are 
not subject to Tuscaloosa’s powers of eminent domain, zoning,

22-9 hitchhiking in roadway prohibited
22-9.1 permit to solicit funds on roadway
22-11 impounding cars
22-14 load limit on bridges
22-15 police damage stickers required after accident
22-25 driving while intoxicated
22-26 reckless driving
22-27 driving without consent of owner
22-33 stop sign
22-34 yield sign
22-38 driving across median
22-40 yield to emergency vehicle
22-42 cutting across private property
22-54 general speed limit
22- 72 thru 78 truck routes

“Criminal Ordinances:
23- 1 adopts all state misdemeanors
23-7.1 no wrecked cars on premises
23-15 nuisances
23-17 obscene literature
23-20 destruction of plants
23-37 swimming in nude
23- 38 trespass to boats
26-51 no shooting galleries in the police jurisdiction or outside fire limits 

(downtown area)
28-31 thru 39 obscene films

“Miscellaneous:
20-120 thru 122 cigarette tax
24- 31 public parks and recreation
26-18 admission tax
Chapter 29 regulates public streets
30-23 taxis must have meters.”
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or ad valorem taxation. Ante, at 73 n. 8. But this position 
is sharply contrary to our previous holdings. In Kramer v. 
Union Free School Dist., 395 U. S. 621 (1969), for example, 
we held that residents of a school district who neither owned 
nor leased taxable real property located within the district, or 
were not married to someone who did, or were not parents or 
guardians of children enrolled in a local district school, never-
theless were sufficiently affected by the decisions of the local 
school board to make the denial of their franchise in local 
school board elections a violation of the Equal Protection 
Clause. Similarly, we held in Cipriano v. City of Houma, 
395 U. S. 701 (1969), that a Louisiana statute limiting the 
franchise in municipal utility system revenue bond referenda 
to those who were “property taxpayers” was unconstitutional 
because all residents of the municipality were affected by the 
operation of the utility system. See Phoenix v. Kolodziejski, 
399 U. S. 204 (1970).

The residents of Tuscaloosa’s police jurisdiction are vastly 
more affected by Tuscaloosa’s decisionmaking processes than 
were the plaintiffs in either Kramer or Cipriano affected by 
the decisionmaking processes from which they had been uncon-
stitutionally excluded. Indeed, under Alabama law Tusca-
loosa’s authority to create and enforce police and sanitary 
regulations represents an extensive reservoir of power “to 
prevent, an anticipation of danger to come, . . . and in so 
doing to curb and restrain the individual tendency.” Gil-
christ Drug Co. n . Birmingham, 234 Ala. 204, 208, 174 So. 609, 
612 (1937). See Cooper v. Town of Valley Head, 212 Ala. 
125, 126, 101 So. 874, 875 (1924). A municipality, for exam-
ple, may use its police powers to regulate, or even to ban, 
common professions and businesses. “In the exertion and 
application of the police power there is to be observed the 
sound distinction as to useful and harmless trades, occupa-
tions and businesses and as to businesses, occupations and 
trades recognized as hurtful to public morals, public safety, 
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productive of disorder or injurious to public good. In apply-
ing it to the class last mentioned it may be exerted to destroy.” 
Chappell v. Birmingham, 236 Ala. 363, 365, 181 So. 906, 
907 (1938). The Court today does not explain why being 
subjected to the authority to exercise such extensive power 
does not suffice to bring the residents of Tuscaloosa’s police 
jurisdiction within the political community of the city. Nor 
does the Court in fact provide any standards for determining 
when those subjected to extraterritorial municipal legislation 
will have been “governed enough” to trigger the protections 
of the Equal Protection Clause.

The criterion of geographical residency relied upon by the 
Court is of no assistance in this analysis. Just as a State may 
not fracture the integrity of a political community by restrict-
ing the franchise to property taxpayers, so it may not use 
geographical restrictions on the franchise to accomplish the 
same end. This is the teaching of Evans v. Cornman. 
Evans held, contrary to the conclusion of the Maryland Court 
of Appeals, that those who lived on the grounds of the Na-
tional Institutes of Health (NIH) enclave within Montgomery 
County were residents of Maryland for purposes of the 
franchise. Our decision rested on the grounds that inhabitants 
of the enclave were “treated as state residents in the census 
and in determining congressional apportionment,” 398 U. S., 
at 421, and that “residents of the NIH grounds are just as 
interested in and connected with electoral decisions as they 
were prior to 1953 when the area came under federal juris-
diction and as are their neighbors who live off the enclave.” 
Id., at 426. Residents of Tuscaloosa’s police jurisdiction are 
assuredly as “interested in and connected with” the electoral 
decisions of the city as were the inhabitants of the NIH 
enclave in the electoral decisions of Maryland. True, inhab-
itants of the enclave lived “within the geographical bound-
aries of the State of Maryland,” but appellants in this case 
similarly reside within the geographical boundaries of Tus-
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caloosa’s police jurisdiction. They live within the perimeters 
of the city’s “legislative powers.” City of Leeds v. Town of 
Moody, 294 Ala. 496, 501, 319 So. 2d 242, 246 (1975).

The criterion of geographical residency is thus entirely 
arbitrary when applied to this case. It fails to explain why, 
consistently with the Equal Protection Clause, the “govern-
ment unit” which may exclude from the franchise those who 
reside outside of its geographical boundaries should be com-
posed of the city of Tuscaloosa rather than of the city 
together with its police jurisdiction. It irrationally distin-
guishes between two classes of citizens, each with equal claim 
to residency (insofar as that can be determined by domicile 
or intention or other similar criteria), and each governed by 
the city of Tuscaloosa in the place of their residency.

The Court argues, however, that if the franchise were 
extended to residents of the city’s police jurisdiction, the 
franchise must similarly be extended to all those indirectly 
affected by the city’s actions. This is a simple non sequitur. 
There is a crystal-clear distinction between those who reside in 
Tuscaloosa’s police jurisdiction, and who are therefore subject 
to that city’s police and sanitary ordinances, licensing fees, 
and the jurisdiction of its municipal court, and those who 
reside in neither the city nor its police jurisdiction, and who 
are thus merely affected by the indirect impact of the city’s 
decisions. This distinction is recognized in Alabama law, cf. 
Roberson v. City of Montgomery, 285 Ala. 421, 233 So. 2d 69 
(1970), and is consistent with, if not mandated by, the very 
conception of a political community underlying constitutional 
recognition of bona fide residency requirements.

Appellants’ equal protection claim can be simply expressed: 
The State cannot extend the franchise to some citizens who 
are governed by municipal government in the places of their 
residency, and withhold the franchise from others similarly 
situated, unless this distinction is necessary to promote a 
compelling state interest. No such interest has been articu-
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lated in this case. Neither Tuscaloosa’s interest in regulating 
“activities carried on just beyond [its] ‘city limit’ signs,” 
ante, at 74, nor Alabama’s interest in providing municipal 
services to the unincorporated communities surrounding its 
cities, ibid., are in any way inconsistent with the extension of 
the franchise to residents of Tuscaloosa’s police jurisdiction. 
Although a great many States may presently authorize the 
exercise of extraterritorial lawmaking powers by a munici-
pality,11 and although the Alabama statutes involved in this 
case may be of venerable age, neither of these factors, as 
Reynolds v. Sims, 377 U. S. 533 (1964), made clear, can serve 
to justify practices otherwise impermissible under the Equal 
Protection Clause of the Fourteenth Amendment.

Therefore, since the statutes challenged by appellants dis-
tinguish among otherwise qualified voters without a compelling 
justification, I would reverse the judgment of the District 
Court and hold the challenged statutes to be in violation of 
the Equal Protection Clause.

11 See Comment, The Constitutionality of the Exercise of Extraterritorial 
Powers by Municipalities, 45 U. Chi. L. Rev. 151 (1977).
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UNION PACIFIC RAILROAD CO. v. SHEEHAN

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 78-344. Decided December 4, 1978

The National Railroad Adjustinent Board’s determination that respondent 
railroad employee had not filed his appeal to the Board from his allegedly 
wrongful discharge by petitioner within the time prescribed by the gov-
erning collective-bargaining agreement was final and binding upon the 
parties under § 3 First (q) of the Railway Labor Act, and neither the 
District Court nor the Court of Appeals had authority to disturb such 
decision.

Certiorari granted; 576 F. 2d 854, reversed.

Per  Curiam .
Petitioner, the Union Pacific Railroad Co., discharged 

respondent for violating one of its employee work rules. 
Respondent thereupon began an action in state court alleging 
wrongful discharge and denial of a fair hearing. While that 
claim was pending in state court, we decided Andrews v. 
Louisville & Nashville R. Co., 406 U. S. 320 (1972), overruling 
Moore v. Illinois Central R. Co., 312 U. S. 630 (1941). 
Andrews held that a railroad employee alleging a violation of 
a collective-bargaining agreement must submit such a dispute 
to the National Railroad Adjustment Board for resolution in 
accordance with the provisions of the Railway Labor Act, 44 
Stat, (part 2) 577, as amended, 45 U. S. C. §§ 151-188. Fol-
lowing our decision in Andrews, respondent and Union Pacific 
stipulated to dismissal of the state-court suit and the case was 
dismissed without prejudice. Respondent then instituted a 
proceeding before the Adjustment Board. After full written 
submissions by both parties and two hearings, the Adjustment 
Board dismissed respondent’s claim because he had failed to 
file his appeal to the Adjustment Board within the time limits 
prescribed by the collective-bargaining agreement.
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After the Adjustment Board dismissed his claim, respondent 
filed a complaint in the United States District Court for the 
District of Utah, seeking an order directing the Adjustment 
Board to hear the merits of his case, or, in the alternative, for 
reinstatement and a money judgment. Jurisdiction in the 
District Court was based upon § 3 First (q) of the Act, 45 
U. S. C. § 153 First (q).1 Respondent claimed that the time 
requirements of the collective-bargaining agreement were 
tolled during the pendency of his state-court action and that 
the Adjustment Board should be required to hear and decide 
his claim on the merits. While admitting that respondent 
had “persuasively argued for tolling the time limits,” the Dis-
trict Court nonetheless affirmed the Adjustment Board’s order 
and awarded summary judgment to petitioner. The court 
held that respondent had failed to demonstrate the existence 
of any of the grounds for reversal of an Adjustment Board 
decision set forth in § 153 First (q), and that there was no

1 Section 153 First (q) provides, in pertinent part:
“If any employee or group of employees, or any carrier, is aggrieved by 

the failure of any division of the Adjustment Board to make an award in 
a dispute referred to it, or is aggrieved by any of the terms of an award or 
by the failure of the division to include certain terms in such award, then 
such employee or group of employees or carrier may file in any United 
States district court in which a petition under paragraph (p) could be 
filed, a petition for review of the division’s order. . . . The court shall have 
jurisdiction to affirm the order of the division, or to set it aside, in whole 
or in part, or it may remand the proceedings to the division for such 
further action as it may direct. On such review, the findings and order 
of the division shall be conclusive on the parties, except that the order of 
the division may be set aside, in whole or in part, or remanded to the 
division, for failure of the division to comply with the requirements of 
this chapter, for failure of the order to conform, or confine itself, to 
matters within the scope of the division’s jurisdiction, or for fraud or 
corruption by a member of the division making the order. The judgment 
of the court shall be subject to review as provided in sections 1291 and 
1254 of title 28.”
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“legal principle under which it [could] grant [respondent] 
relief without violating the provisions of the Railway Labor 
Act.” 423 F. Supp. 324, 329 (1976).

The Court of Appeals for the Tenth Circuit reversed the 
District Court and remanded the case to the Adjustment 
Board. 576 F. 2d 854 (1978). At the beginning of its opin-
ion, the court stated:

“The real issue here is whether the Board’s determi-
nation that it lacked jurisdiction because of non-compli-
ance with the limitations in the modified collective 
bargaining agreement deprived Sheehan of his due process 
rights.

“We conclude the Board’s failure to address the merits 
of plaintiff Sheehan’s claim denied him due process. . . .” 
Id., at 855-856.

The court then canvassed prior decisions concerning the 
Railway Labor Act, and recognized that these cases had 
established that the scope of judicial review of Adjustment 
Board decisions is “among the narrowest known to the law.” 
Nonetheless, the court believed it “possible” that the extent of 
judicial review of “purely legal issues” decided by the Adjust-
ment Board should be re-examined in light of the “implica-
tions arising from, and the developments since” our decision 
in Andrews. 576 F. 2d, at 856. The court then concluded as 
follows:

“As the district court noted, a persuasive argument can 
be made for the tolling of time limits. The court in 
Andrews expressed the view that an agreement under the 
Railway Labor Act was a federal contract governed and 
enforceable by federal law in the federal courts. . . . 
The applicability of equitable tolling to the agreement in 
question is not in doubt. While we do not pass on the 
merits of the tolling issue, we hold the failure of the 
Board to consider tolling under these circumstances de-



92 OCTOBER TERM, 1978

Per Curiam 439 U. S.

prived Sheehan of an opportunity to be heard in violation 
of his right to due process.” Id., at 857.2

If the Court of Appeals’ remand was based on its view that 
the Adjustment Board had failed to consider respondent’s 
equitable tolling argument, the court was simply mistaken. 
The record shows that respondent tendered the tolling claim 
to the Adjustment Board, which considered it and explicitly 
rejected it. App. to Pet. for Cert. 22.3 If, on the other hand,

2 The Court of Appeals rejected respondent’s request for attorney’s fees 
because 45 U. S. C. § 153 First (q), the section on which jurisdiction in 
the District Court was premised, does not provide for an award of 
attorney’s fees. 576 F. 2d, at 857-858. In his brief in opposition to 
the petition for a writ of certiorari, respondent urges this Court to reverse 
the decision of the Court of Appeals on the issue of attorney’s fees and 
to award him attorney’s fees incurred in this Court and the courts below. 
The question whether the Court of Appeals correctly rejected respondent’s 
claim for attorney’s fees is not properly before the Court since respondent 
did not file a cross-petition for certiorari. FEA v. Algonquin SNG, Inc., 
426 U. S. 548, 560 n. 11 (1976); see Mills v. Electric Auto-Lite Co., 396 
U. S. 375, 381 n. 4 (1970). And we reject respondent’s request for attor-
ney’s fees in this Court. He bases his claim for fees in this Court upon 45 
U. S. C. §153 First (p). Without passing upon the propriety of re-
spondent’s reliance on subsection (p), it is sufficient to state that this 
subsection authorizes an award of attorney’s fees only if the “petitioner 
shall finally prevail” and that in view of our holding today, respondent has 
failed to triumph.

3 In support of its dismissal of respondent’s appeal, the Adjustment 
Board stated:
“Nor do we agree with [respondent] that the time limits did not com-
mence running until the Utah court dismissed claimant’s breach of 
contract suit in November, 1972. Filing of the civil suit did not have the 
effect of obviating the time limits in the [collective-bargaining] Agree-
ment. When claimant decided to pursue his remedies with this Board he 
was obligated to do so in the manner prescribed in the applicable Agree-
ment in effect on the property. Since he failed to comply with the time 
limits of the Agreement, we have no standing to decide the merits of the 
claim and we are constrained to dismiss the claim for non compliance 
[sic] with the applicable time limits.” App. to Pet. for Cert. 22.
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the Court of Appeals intended to reverse the Adjustment 
Board’s rejection of respondent’s equitable tolling argument, 
the court exceeded the scope of its jurisdiction to review de-
cisions of the Adjustment Board.

Judicial review of Adjustment Board orders is limited to 
three specific grounds: (1) failure of the Adjustment Board 
to comply with the requirements of the Railway Labor Act;
(2) failure of the Adjustment Board to conform, or confine, 
itself to matters within the scope of its jurisdiction; and
(3) fraud or corruption. 45 U. S. C. § 153 First (q). Only 
upon one or more of these bases may a court set aside an order 
of the Adjustment Board. See Andrews v. Louisville & Nash-
ville R. Co., 406 U. S., at 325; Locomotive Engineers v. 
Louisville & Nashville R. Co., 373 U. S. 33, 38 (1963). There 
is no suggestion of fraud or corruption here. And the Adjust-
ment Board certainly was acting within its jurisdiction and in 
conformity with the requirements of the Act by determining 
the question of whether the time limitation of the governing 
collective-bargaining agreement was tolled by the filing of 
respondent’s state-court action. Respondent does not contend 
otherwise. Accordingly, we agree with the District Court that 
respondent simply failed to demonstrate the existence of any 
of the grounds for review set forth in § 153 First (q).

Characterizing the issue presented as one of law, as the 
Court of Appeals seemed to do here, does not alter the avail-
ability or scope of judicial review: The dispositive question is 
whether the party’s objections to the Adjustment Board’s 
decision fall within any of the three limited categories of 
review provided for in the Railway Labor Act. Section 153 
First (q) unequivocally states that the “findings and order of 
the [Adjustment Board] shall be conclusive on the parties” 
and may be set aside only for the three reasons specified 
therein. We have time and again emphasized that this statu-
tory language means just what it says. See, e. g., Gunther v. 
San Diego & A. E. R. Co., 382 U. S. 257, 263 (1965); 
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Locomotive Engineers n . Louisville & Nashville R. Co., supra, 
at 38; Union Pacific R. Co. v. Price, 360 U. S. 601, 616 
(1959). And nothing in our opinion in Andrews suggests 
otherwise. The determination by the Adjustment Board that 
respondent had failed to file his appeal within the time limits 
prescribed by the governing collective-bargaining agreement 
is one which falls within the above-quoted language preclud-
ing judicial review.

A contrary conclusion would ignore the terms, purposes and 
legislative history of the Railway Labor Act. In enacting this 
legislation, Congress endeavored to promote stability in labor-
management relations in this important national industry by 
providing effective and efficient remedies for the resolution of 
railroad-employee disputes arising out of the interpretation of 
collective-bargaining agreements. See Gunther v. San Diego 
& A. E. R. Co., supra; Union Pacific R. Co. v. Price, supra; 
Slocum v. Delaware, L. de W. R. Co., 339 U. S. 239 (1950). 
The Adjustment Board was created as a tribunal consisting of 
workers and management to secure the prompt, orderly and 
final settlement of grievances that arise daily between em-
ployees and carriers regarding rates of pay, rules and working 
conditions. Union Pacific R. Co. v. Price, supra, at 611; 
Elgin J. & E. R. Co. v Burley, 327 U S. 661, 664 (1946). 
Congress considered it essential to keep these so-called 
“minor” disputes within the Adjustment Board and out of the 
courts. Trainmen v. Chicago, R. de I. R. Co., 353 U. S. 30, 40 
(1957). The effectiveness of the Adjustment Board in fulfill-
ing its task depends on the finality of its determinations. 
Normally finality will work to the benefit of the worker: He 
will receive a final administrative answer to his dispute; and 
if he wins, he will be spared the expense and effort of time-
consuming appeals which he may be less able to bear than 
the railroad. Union Pacific R. Co. v. Price, supra, at 613-614. 
Here, the principle of finality happens to cut the other way. 
But evenhanded application of this principle is surely what 
the Act requires.
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The Adjustment Board determined that respondent had not 
filed his appeal within the time requirements of the collective-
bargaining agreement. That decision is final and binding 
upon the parties, and neither the District Court nor the Court 
of Appeals had authority to disturb it. The motion of the 
respondent for leave to proceed in forma pauperis and the 
petition for certiorari are therefore granted, and the judgment 
of the Court of Appeals is

Reversed.

Mr . Justic e  Brennan  and Mr . Justice  Marshall  concur 
in the result.
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NEW MOTOR VEHICLE BOARD OF CALIFORNIA 
et  al . v. ORRIN W. FOX CO. et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
CENTRAL DISTRICT OF CALIFORNIA

No. 77-837. Argued October 3-4, 1978—Decided December 5, 1978*

The California Automobile Franchise Act (Act) requires an automobile 
manufacturer to obtain approval of the California New Motor Vehicle 
Board (Board) before opening or relocating a retail dealership within 
the market area of an existing franchisee if the latter protests, and the 
Act also directs the Board to notify the manufacturer of such require-
ment upon the existing franchisee’s filing of a protest. The Board is 
not required to hold a hearing on the merits of the protest before 
sending the notice to the manufacturer. Appellee manufacturer and 
proposed new and relocated franchisees, after being notified pursuant to 
the Act of protests from existing franchisees and before any hearings 
were held, brought suit challenging the constitutionality of the statutory 
scheme on due process grounds. A three-judge District Court held that 
the absence of a prior hearing requirement denied manufacturers and 
their proposed franchisees the procedural due process mandated by the 
Fourteenth Amendment. Held:

1. The statutory scheme does not violate due process. Pp. 104r-108.
(a) The Act does not have the effect of affording a protesting 

dealership a summary administrative adjudication in the form of a 
notice tantamount to a temporary injunction restraining the manu-
facturer’s exercise of its right to franchise at will. The Board’s notice 
has none of the attributes of an injunction but serves only to inform 
the manufacturer of the statutory scheme and of the status, pending the 
Board’s determination, of its franchise permit application. Pp. 104-105.

(b) Nor can the Board’s notice be characterized as an administra-
tive order, since it did not involve any exercise of discretion, did not 
find or assume any adjudicative facts, and did not terminate or suspend 
any right or interest that the manufacturer was then enjoying. Fuentes 
v. Shevin, 407 U. S. 67; Bell v. Burson, 402 U. S. 535, distinguished. 
P. 105.

*Together with No. 77-849, Northern California Motor Car Dealers 
Assn, et al. n . Orrin W. Fox Co. et al., also on appeal from the same 
court.
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(c) Even if the right to franchise constituted an interest protected 
by due process when the Act was enacted, the California Legislature 
was still constitutionally empowered to enact a general scheme of 
business regulation that imposed reasonable restrictions upon the exercise 
of the right. In particular, the legislature was empowered to subor-
dinate manufacturers’ franchise rights to their franchisees’ conflicting 
rights where necessary to prevent unfair or oppressive trade practices, 
and also to protect franchisees’ conflicting rights through customary and 
reasonable procedural safeguards, i. e., by providing existing dealers with 
notice and an opportunity to be heard by an impartial tribunal (the 
Board) before their franchisor is permitted to inflict upon them grievous 
loss. Such procedural safeguards cannot be said to deprive the fran-
chisor of due process. Pp. 106-108.

(d) Once having enacted a reasonable general scheme of business 
regulation, California was not required to provide for a prior indi-
vidualized hearing each time the Act’s provisions had the effect of 
delaying consummation of the business plans of particular individuals. 
P. 108.

2. The statutory scheme does not constitute an impermissible delega-
tion of state power to private citizens by requiring the Board to delay 
franchise establishments and relocations only when protested by existing 
franchisees who have unfettered discretion whether or not to protest. 
An otherwise valid regulation is not rendered invalid simply because 
those whom it is designed to safeguard may elect to forgo its protection. 
Pp. 108-109.

3. The Act does not conflict with the Sherman Act. Pp. 109-111.
(a) The statutory scheme is a system of regulation designed to 

displace unfettered business freedom in establishing and relocating auto-
mobile dealerships and hence is outside the reach of the antitrust laws 
under the “state action” exemption. This exemption is not lost simply 
because the Act accords existing dealers notice and an opportunity to be 
heard before their franchisor is permitted to locate a dealership likely 
to subject them to injurious and possible illegal competition. Schweg- 
mann Bros. v. Calvert Distillers Corp., 341 U. S. 384, distinguished. 
Pp. 109-110.

(b) To the extent that there is a conflict with the Sherman Act 
because the Act permits dealers to invoke state power for the purpose of 
restraining intrabrand competition, such a conflict “cannot itself consti-
tute a sufficient reason for invalidating the . . . statute,” for “if an 
adverse effect on competition were, in and of itself, enough to render a 
state statute invalid, the States’ power to engage in economic regulation 
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would be effectively destroyed.” Exxon Corp. v. Governor of Maryland, 
437 U. S. 117, 133. Pp. 110-111.

440 F. Supp. 436, reversed.

Bre nnan , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Stew art , Whit e , Marsh al l , and Reh nqui st , JJ., joined. Mar -
shal l , J., filed a concurring opinion, post, p. 111. Bla ckm un , J., filed 
an opinion concurring in the result, in which Powel l , J., joined, post, p. 
113. Ste ve ns , J., filed a dissenting opinion, post, p. 114.

Robert L. Mukai, Deputy Attorney General of California, 
argued the cause for appellants in No. 77-837. With him on 
the briefs were Evelle J. Younger, Attorney General, and 
Stephen J. Egan, Deputy Attorney General. James R. 
McCall argued the cause and filed briefs for appellants in 
No. 77-849.

William T. Coleman, Jr., argued the cause for appellees in 
both cases. With him on the brief were Girard E. Boudreau, 
Jr., George R. Baffa, Norin T. Grancell, Otis M. Smith, and 
Robert W. Culver.

Mr . Justice  Brennan  delivered the opinion of the Court.
Under the California Automobile Franchise Act, a motor 

vehicle manufacturer must secure the approval of the Califor-
nia New Motor Vehicle Board before opening a retail motor 
vehicle dealership within the market area of an existing fran-
chisee, if and only if that existing franchisee protests the 
establishment of the competing dealership. The Act also 
directs the Board to notify the manufacturer of this statutory 
requirement upon the filing of a timely protest by an existing 
franchisee. The Board is not required to hold a hearing on 
the merits of the dealer protest before sending the manu-
facturer the notice of the requirement.1

1The pertinent provisions of the Automobile Franchise Act are as 
follows:
“3062. Establishing or relocating dealerships

“(a) Except as otherwise provided in subdivision (b), in the event that
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A three-judge District Court for the Central District of 
California entered a judgment declaring that the absence of 
such a prior-hearing requirement denied manufacturers and 

a franchisor seeks to enter into a franchise establishing an additional motor 
vehicle dealership within a relevant market area where the same line-make 
is then represented, or relocating an existing motor vehicle dealership the 
franchisor shall in writing first notify the Board and each franchisee in 
such line-make in the relevant market area of his intention to establish 
an additional dealership or to relocate an existing dealership within or 
into that market area. Within 15 days of receiving such notice or within 
15 days after the end of any appeal procedure provided by the franchisor, 
any such franchisee may file with the board a protest to the establishing 
or relocating of the dealership. When such a protest is filed, the board 
shall inform the franchisor that a timely protest has been filed, that a 
hearing is required pursuant to Section 3066, and that the franchisor shall 
not establish or relocate the proposed dealership until the board has held 
a hearing as provided in Section 3066, nor thereafter, if the board has 
determined that there is good cause for not permitting such dealership. In 
the event of multiple protests, hearings may be consolidated to expedite 
the disposition of the issue.

“For the purposes of this section, the reopening in a relevant market area 
of a dealership that has not been in operation for one year or more shall 
be deemed the establishment of an additional motor vehicle dealership.

“3063. Good cause
“In determining whether good cause has been established for not enter-

ing into or relocating an additional franchise for the same line-make, the 
board shall take into consideration the existing circumstances, including, 
but not limited to:

“(1) Permanency of the investment.
“(2) Effect on the retail motor vehicle business and the consuming 

public in the relevant market area.
“(3) Whether it is injurious to the public welfare for an additional 

franchise to be established.
“(4) Whether the franchisees of the same line-make in that relevant 

market area are providing adequate competition and convenient consumer 
care for the motor vehicles of the fine-make in the market area which 
shall include the adequacy of motor vehicle sales and service facilities, 
equipment, supply of vehicle parts, and qualified service personnel.

(5) Whether the establishment of an additional franchise would in- 
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their proposed franchisees the procedural due process man-
dated by the Fourteenth Amendment, 440 F. Supp. 436 
(1977). We noted probable jurisdiction of the appeals in 
both No. 77-837 and No. 77-849,* 2 434 U. S. 1060 (1978). 
We now reverse.3

I
The disparity in bargaining power between automobile 

manufacturers and their dealers prompted Congress4 and some

crease competition and therefore be in the public interest.” Cal. Veh. 
Code Ann. §§ 3062, 3063 (West Supp. 1978).

2 Appellants in No. 77-849 were made defendants in intervention by 
uncontested order of the District Court.

3 On application of appellants in No. 77-837, Mr . Just ice  Rehn quis t  
stayed the District Court judgment, 434 U. S. 1345, (1977) (in chambers).

Appellants in No. 77-837 argue that the District Court should have 
abstained under the rule of Railroad Comm’n v. Pullman Co., 312 U. S. 
496 (1941), arguing that the state courts might have construed the Auto-
mobile Franchise Act so as to limit or avoid the federal constitutional 
question. The District Court correctly refused to abstain. Abstention 
may appropriately be denied where, as here, there is no ambiguity in the 
challenged state statute. See Wisconsin v. Cons tan tine au, 400 U. S. 433, 
439 (1971).

4 A congressional Committee reported in 1956:
“Automobile production is one of the most highly concentrated industries 
in the United States, a matter of grave concern to officers of the Govern-
ment charged with enforcement of the antitrust laws. Today there exist 
only 5 passenger-car manufacturers, 3 of which produce in excess of 
95 percent of all passenger cars sold in the United States. There are 
approximately 40,000 franchised automobile dealers distributing to the 
public cars produced by these manufacturers. Dealers have an average 
investment of about $100,000. This vast disparity in economic power and 
bargaining strength has enabled the factory to determine arbitrarily the 
rules by which the two parties conduct their business affairs. These rules 
are incorporated in the sales agreement or franchise which the manu-
facturer has prepared for the dealer’s signature.

“Dealers are with few exceptions completely dependent on the manu-
facturer for their supply of cars. When the dealer has invested to the 
extent required to secure a franchise, he becomes in a real sense the 
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25 States to enact legislation to protect retail car dealers from 
perceived abusive and oppressive acts by the manufacturers.5 
California’s version is its Automobile Franchise Act.6 Among 

economic captive of his manufacturer. The substantial investment of his 
own personal funds by the dealer in the business, the inability to convert 
easily the facilities to other uses, the dependence upon a single manu-
facturer for supply of automobiles, and the difficulty of obtaining a 
franchise from another manufacturer all contribute toward making the 
dealer an easy prey for domination by the factory. On the other hand, 
from the standpoint of the automobile manufacturer, any single dealer is 
expendable. The faults of the factory-dealer system are directly attrib-
utable to the superior market position of the manufacturer.” S. Rep. 
No. 2073, 84th Cong., 2d Sess., 2 (1956). See also S. Macaulay, Law and 
the Balance of Power: The Automobile Manufacturers and Their Dealers 
(1966).

5 See Automobile Dealers’ Day in Court Act, 15 U. S. C. §§ 1221-1225; 
Ariz. Rev. Stat. Ann. §28-1304.02 (1976); Cal. Veh. Code Ann. §3060 
et seq. (West Supp. 1978); Colo. Rev. Stat. § 12-6-120 (1973); Fla. 
Stat. §320.641 (1977); Ga. Code § 84-6610 (f) (Supp. 1977); Haw. Rev. 
Stat. §437-33 (1976); Idaho Code §49-1901 et seq. (1967); Iowa Code 
§322A.2 (1977); Md. Transp. Code Ann. § 15-207 (1977); Mass. Gen. 
Laws Ann., ch. 93B, § 4 (3) (West Supp. 1978-1979); Neb. Rev. Stat. 
§ 60-1422 (1974); N. H. Rev. Stat. Ann. § 357-B:4 III (c) (Supp. 1977); 
N. M. Stat. Ann. § 64-37-5 (Supp. 1975); N. C. Gen. Stat. § 20-305 (5) 
(1978); N. D. Cent. Code §51-07-01.1 (Supp. 1977); Ohio Rev. Code 
Ann. §4517.41 (Supp. 1977); Okla. Stat., Tit. 47, §565 (j) (Supp. 1978); 
Pa. Stat. Ann., Tit. 63, § 805 (Purdon Supp. 1978-1979); R. I. Gen. Laws 
§31-5.1-4 (Supp. 1977); S. C. Code § 56-15-40 (3) (c) (1977); S. D. 
Comp. Laws Ann. §32-6A-5 (1976); Tenn. Code Ann. § 59-1714 (c) 
(Supp. 1978); Vt. Stat. Ann., Tit. 9, § 4074 (Supp. 1977-1978); Va. Code 
§ 46.1-547 (Supp. 1978); W. Va. Code § 47-17-5 (Supp. 1978); Wis. Stat. 
Ann. §218.01 (1957 and Supp. 1978-1979).

6 California first adopted special regulations applicable to dealers and 
manufacturers of automobiles in 1923. 1923 Cal. Stats., ch. 266, §§ 46 (a), 
(b). These required dealers and manufacturers to apply for certification 
and special identifying license plates as a condition of exemption from 
generally applicable registration requirements. In 1957 the former cer-
tification procedure became a licensing provision, and all automobile 
dealers were required to apply for licenses to qualify for and continue 
to hold the registration exemption. 1957 Cal. Stats., ch. 1319, § 7. In 
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its other safeguards, the Act protects the equities of existing 
dealers by prohibiting automobile manufacturers from adding 
dealerships to the market areas of its existing franchisees 
where the effect of such intrabrand competition would be 
injurious to the existing franchisees and to the public interest.7

addition, it became unlawful on and after October 1, 1957, to act as a 
dealer without having procured a license. Ibid. The prohibition on un-
licensed activity was extended to manufacturers and motor vehicle trans-
porters by 1967 Cal. Stats., ch. 557, § 1. That statute made it unlawful 
for any person to act as a dealer, manufacturer, or transporter of motor 
vehicles without a valid license and certificate issued by the Department of 
Motor Vehicles. §2. The 1967 statute also created the New Motor 
Vehicle Board, originally empowered to handle licensing of new auto-
mobile retail dealerships and to review decisions of the Department of 
Motor Vehicles disciplining dealers. Its powers were expanded in 1973 
by the Automobile Franchise Act to empower the Board to deal with the 
establishment of new franchises and the relocation of existing franchises. 
The California Legislature expressly stated that this Act was passed “in 
order to avoid undue control of the independent new motor vehicle dealer 
by the vehicle manufacturer or distributor and to insure that dealers 
fulfill their obligations under their franchises and provide adequate and 
sufficient service to consumers generally.” 1973 Cal. Stats., ch. 996, § 1. 
The Act also sets forth rules and procedures governing franchise cancella-
tions, delivery and preparation obligations and warranty reimbursement. 
See Cal. Veh. Code Ann. §§ 3060, 3061, 3064, and 3065 (West Supp. 1978).

7 For a helpful discussion of the purpose served by such laws—the 
promotion of fair dealing and the protection of small business—see Forest 
Home Dodge, Inc. v. Kams, 29 Wis. 2d 78, 138 N. W. 2d 214 (1965). 
This concern has prompted at least 18 other States to enact statutes 
which, like the Automobile Franchise Act, prescribe conditions under 
which new or additional dealerships may be permitted in the territory of 
the existing dealership. See Ariz. Rev. Stat. Ann. §28-1304.02 (1976); 
Colo. Rev. Stat. § 12-6-120 (1973); Fla. Stat. §320.642 (1977); Ga. 
Code §§84-6610 (f)(8), (10) (Supp. 1977); Haw. Rev. Stat. §§437-28 
(a), (b)(22) (1976); Iowa Code § 322A.4 (1977); Mass. Gen. Laws Ann., 
ch. 93B, § 4 (3) (e) (1) (West Supp. 1978-1979); Neb. Rev. Stat. § 60-1422 
(1974); N. H. Rev. Stat. Ann. §357-B:4 III (c) (Supp. 1977); N. M. 
Stat. Ann. § 64-37-5 (Supp. 1975); N. C. Gen. Stat. § 20-305 (5) (1978) ; 
R. I. Gen. Laws § 31-5.1-4 (C) (11) (Supp. 1977); S. D. Comp. Laws
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To enforce this prohibition, the Act requires an automobile 
manufacturer who proposes to establish a new retail automo-
bile dealership in the State, or to relocate an existing one, first 
to give notice of such intention to the California New Motor 
Vehicle Board and to each of its existing franchisees in the 
same “line-make” of automobile located within the “relevant 
market area,” defined as “any area within a radius of 10 
miles from the site of [the] potential new dealership.”* 8 If 
any existing franchisee within the market area protests to the 
Board within 15 days, the Board is required to convene a 
hearing within 60 days to determine whether there is good 
cause for refusing to permit the establishment or relocation of 
the dealership.9 The Board is also required to inform the 
franchisor, upon the filing of a timely protest,

“that a timely protest has been filed, that a hearing is 
required . . . , and that the franchisor shall not establish 
or relocate the proposed dealership until the board has 
held a hearing . . . , nor thereafter, if the board has de-
termined that there is good cause for not permitting such 
dealership.” 10

Violation of the statutory requirements by a franchisor is a 
misdemeanor and ground for suspension or revocation of a 
license to do business.11

Ann. §§32-6A-3 to 32-6A-4 (1976); Tenn. Code Ann. §59-1714 (Supp. 
1978); Vt. Stat. Ann., Tit. 9, § 4074 (c) (9) (Supp. 1977-1978); Va. Code 
§46.1-547 (d) (Supp. 1978); W. Va. Code § 47-17-5 (i) (Supp. 1978); 
Wis. Stat. Ann. §§218.01 (3), (8) (1057 and Supp. 1978-1979).

8 See Cal. Veh. Code Ann. § 507 (West Supp. 1978).
9 Within 30 days after the hearing, or of a decision of a hearing officer, 

the Board must render its decision, or the establishment or relocation of 
the proposed franchise is deemed approved. See Cal. Veh. Code Ann. 
§3067 (West Supp. 1978).

19 See n. 1, supra.
11 California Veh. Code Ann. § 11713.2 (West Supp. 1978) provides:
It shall be unlawful and a violation of this code for any manufacturer, 
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Appellee General Motors Corp, manufactures, among other 
makes, Buick and Chevrolet cars. Appellee Orrin W. 
Fox Co. signed a franchise agreement with appellee General 
Motors in May 1975 to establish a new Buick dealership in 
Pasadena. Appellee Muller Chevrolet agreed with appellee 
General Motors to transfer its existing Chevrolet franchise 
from Glendale to La Canada, Cal., in December 1975. The 
proposed establishment of Fox and relocation of Muller were 
protested respectively by existing Buick and Chevrolet dealers. 
The New Motor Vehicle Board responded, as required by the 
Act, by notifying appellees that the protests had been filed 
and that therefore they were not to establish or relocate the 
dealerships until the Board had held the hearings required by 
the Act, nor thereafter if the Board determined that there was 
good cause for not permitting such dealerships. Before either 
protest proceeded to a Board hearing, however, appellees 
General Motors, Fox, and Muller brought the instant action.

II
At the outset it is important to clarify the nature of the 

due process challenge before us. Appellees and the dissent 
characterize the statute as entitling a protesting dealership to 
a summary administrative adjudication in the-form of a notice 
having the effect of a temporary injunction restraining 
appellee General Motors’ exercise of its right to franchise at 
will. We disagree.

The Board’s notice has none of the attributes of an injunc-
tion. It creates no duty, violation of which would constitute 
contempt. Nor does it restrain appellee General Motors from

manufacturer branch, distributor, or distributor branch licensed under this 
code:

“(I) To modify, replace, enter into, relocate, terminate or refuse to 
renew a franchise in violation of Article 4 (commencing with Section 3060) 
of Chapter 6 of Division 2.”
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exercising any right that it had previously enjoyed; General 
Motors had no interest in franchising that was immune from 
state regulation. It was the Act, not the Board’s notice, that 
curtailed General Motors’ right to franchise at will. The 
California Vehicle Code explicitly conditions a motor vehicle 
manufacturer’s right to terminate, open, or relocate a dealer-
ship upon the manufacturer’s compliance with the procedural 
requirements enacted in the Automobile Franchise Act and, 
if necessary, upon the approval of the New Motor Vehicle 
Board.12 The Board’s notice served only to inform appellee 
General Motors of this statutory scheme and to advise it of 
the status, pending the Board’s determination, of its franchise 
permit applications.

Moreover, the Board’s notice can hardly be characterized 
as an administrative order. Issuance of the notice did not 
involve the exercise of discretion. The notice neither found 
nor assumed the existence of any adjudicative facts. The 
notice did not terminate or suspend any right or interest that 
General Motors was then enjoying. The notice did not 
deprive General Motors of any personal property, or terminate 
any of the incidents of its license to do business.

12 The California Legislature expressly identified the state interests being 
served by the Franchise Act as “the general economy of the state and the 
public welfare . . .” which made it “necessary to regulate and to license 
vehicle dealers [and] manufacturers . . . .” The statute states:
“[T]he distribution and sale of new motor vehicles in the State of 
California vitally affects the general economy of the state and the public 
welfare and ... in order to promote the public welfare and in the 
exercise of its police power, it is necessary to regulate and to license 
vehicle dealers, manufacturers, manufacturer branches, distributors, dis-
tributor branches, and representatives of vehicle manufacturers and 
distributors doing business in California in order to avoid undue control of 
the independent new motor vehicle dealer by the vehicle manufacturer or 
distributor and to insure that dealers fulfill their obligations under their 
franchises and provide adequate and sufficient service to consumers gen-
erally.” 1973 Cal. Stats., ch. 996, § 1.



106 OCTOBER TERM, 1978

Opinion of the Court 439 U. S.

Thus, this is not a case like Fuentes v. Shevin, 407 U. S. 67 
(1972), and Bell v. Burson, 402 U. S. 535 (1971), relied upon 
by appellees, in which a state official summarily finds or 
assumes the existence of certain adjudicative facts and based 
thereon suspends the enjoyment of an entitlement. There 
has not yet been either the determination of adjudicative facts, 
the exercise of discretion, or a suspension.

Notwithstanding all this, appellees argue that the state 
scheme deprives them of their liberty to pursue their lawful 
occupation without due process of law. Appellees contend 
that absent a prior individualized trial-type hearing they 
are constitutionally entitled to establish or relocate franchises 
while their applications for approval of such proposals are 
awaiting Board determination. Appellees’ argument rests on 
the assumption that General Motors has a due process pro-
tected interest right to franchise at will—which asserted right 
survived the passage of the California Automobile Franchise 
Act.

The narrow question before us, then, is whether California 
may, by rule or statute, temporarily delay the establishment 
or relocation of automobile dealerships pending the Board’s 
adjudication of the protests of existing dealers. Or stated 
conversely, the issue is whether, as the District Court held 
and the dissent argues, the right to franchise without delay 
is the sort of interest that may be suspended only on a case- 
by-case basis through prior individualized trial-type hearings.

We disagree with the District Court and the dissent. Even 
if the right to franchise had constituted a protected interest 
when California enacted the Automobile Franchise Act, Cali-
fornia’s Legislature was still constitutionally empowered to 
enact a general scheme of business regulation that imposed 
reasonable restrictions upon the exercise of the right. “[T]he 
fact that a liberty cannot be inhibited without due process of 
law does not mean that it can under no circumstances be inhib-
ited.” Zemel v. Rusk, 381 U. S. 1, 14 (1965). At least since
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the demise of the concept of “substantive due process” in the 
area of economic regulation, this Court has recognized that, 
“[l]egislative bodies have broad scope to experiment with 
economic problems . . . Ferguson v. Skrupa, 372 U. S. 726, 
730 (1963). States may, through general ordinances, restrict 
the commercial use of property, see Euclid v. Ambler Realty 
Co., 272 U. S. 365 (1926), and the geographical location of 
commercial enterprises, see Williamson v. Lee Optical Co., 348 
U. S. 483, 491 (1955). Moreover, “[c]ertain kinds of business 
may be prohibited; and the right to conduct a business, or to 
pursue a calling, may be conditioned. . . . [S]tatutes pre-
scribing the terms upon which those conducting certain busi-
nesses may contract, or imposing terms if they do enter into 
agreements, are within the state’s competency.” Nebbia v. 
New York, 291 U. S. 502, 528 (1934).

In particular, the California Legislature was empowered to 
subordinate the franchise rights of automobile manufacturers 
to the conflicting rights of their franchisees where necessary to 
prevent unfair or oppressive trade practices. “[S]tates have 
power to legislate against what are found to be injurious prac-
tices in their internal commercial and business affairs, so long 
as their laws do not run afoul of some specific federal consti-
tutional prohibition, or of some valid federal law. . . . [T]he 
due process clause is [not] to be so broadly construed that the 
Congress and state legislatures are put in a straitjacket 
when they attempt to suppress business and industrial condi-
tions which they regard as offensive to the public welfare.” 
Lincoln Union v. Northwestern Co., 335 U. S. 525, 536-537 
(1949). See also North Dakota Board of Pharmacy v. 
Snyder’s Drug Stores, Inc., 414 U. S. 156 (1973); Ferguson v. 
Skrupa, supra; Williamson v. Lee Optical Co., supra.

Further, the California Legislature had the authority to 
protect the conflicting rights of the motor vehicle franchisees 
through customary and reasonable procedural safeguards, i. e., 
by providing existing dealers with notice and an opportunity 
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to be heard by an impartial tribunal—the New Motor Vehicle 
Board—before their franchisor is permitted to inflict upon 
them grievous loss. Such procedural safeguards cannot be 
said to deprive the franchisor of due process. States may, as 
California has done here, require businesses to secure regula-
tory approval before engaging in specified practices. See, 
e. g., North Dakota Board of Pharmacy v. Snyder’s Drug 
Stores, supra (pharmacy-operating permit); St. Louis Poster 
Adv. Co. n . St. Louis, 249 U. S. 269 (1919) (billboard per-
mits) ; Hall v. Geiger-Jones Co., 242 U. S. 539 (1917) (securi-
ties registration); Adams v. Milwaukee, 228 U. S. 572 (1913) 
(milk inspection); Gundling v. Chicago, 177 U. S. 183 (1900) 
(cigarette sales license).

These precedents compel the conclusion that the District 
Court erred in holding that the California Legislature was 
powerless temporarily to delay appellees’ exercise of the right 
to grant or undertake a Buick or Chevrolet dealership and the 
right to move one’s business facilities from one location to an-
other without providing a prior individualized trial-type hear-
ing. Once having enacted a reasonable general scheme of 
business regulation, California was not required to provide for 
a prior individualized hearing each and every time the provi-
sions of the Act had the effect of delaying consummation of 
the business plans of particular individuals. In the area of 
business regulation “[g] eneral statutes within the state power 
are passed that affect the person or property of individuals, 
sometimes to the point of ruin, without giving them a chance 
to be heard. Their rights are protected in the only way that 
they can be in a complex society, by their power, immediate or 
remote, over those who make the rule.” Bi-Metallic Invest-
ment Co. v. Colorado, 239 U. S. 441, 445 (1915).

Ill
Appellees and the dissent argue that the California scheme 

constitutes an impermissible delegation of state power to
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private citizens because the Franchise Act requires the Board 
to delay franchise establishments and relocations only when 
protested by existing franchisees who have unfettered discre-
tion whether or not to protest.

The argument has no merit. Almost any system of private 
or quasi-private law could be subject to the same objection. 
Court approval of an eviction, for example, becomes necessary 
only when the tenant protests his eviction, and he alone 
decides whether he will protest. An otherwise valid regula-
tion is not rendered invalid simply because those whom the 
regulation is designed to safeguard may elect to forgo its pro-
tection. See Cusack Co. v. Chicago, 242 U. S. 526 (1917).

IV
Appellees next contend that the Automobile Franchise Act 

conflicts with the Sherman Act, 15 U. S. C. § 1 et seq.13 They 
argue that by delaying the establishment of automobile deal-
erships whenever competing dealers protest, the state scheme 
gives effect to privately initiated restraints on trade, and thus 
is invalid under Schwegmann Bros. v. Calvert Distillers Corp., 
341 U.S. 384 (1951).

The dispositive answer is that the Automobile Franchise 
Act’s regulatory scheme is a system of regulation, clearly artic-
ulated and affirmatively expressed, designed to displace unfet-
tered business freedom in the matter of the establishment and 
relocation of automobile dealerships. The regulation is there-
fore outside the reach of the antitrust laws under the “state 
action” exemption. Parker v. Brown, 317 U. S. 341 (1943); 
Bates v. State Bar of Arizona, 433 U. S. 350 (1977). See also 
City of Lafayette v. Louisiana Power & Light Co., 435 U. S. 
389 (1978).

13 The District Court did not pass upon this contention. We choose to 
address it because the underlying facts are undisputed and the question 
presented is purely one of law.
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The Act does not lose this exemption simply because, as 
part of its regulatory framework, it accords existing dealers 
notice and an opportunity to be heard before their franchisor 
is permitted to locate a dealership likely to subject them to 
injurious and possibly illegal competition. Protests serve only 
to trigger Board action.14 They do not mandate significant 
delay. On the contrary, the Board has the authority to order 
an immediate hearing on a dealer protest if it concludes that 
the public interest so requires. The duration of interim 
restraint is subject to ongoing regulatory supervision.

Appellees’ reliance upon Schwegmann Bros. v. Calvert Dis-
tillers Corp., supra, is misplaced. In Schwegmann, the State 
attempted to authorize and immunize private conduct viola-
tive of the antitrust laws. California has not done that here. 
Protesting dealers who invoke in good faith their statutory 
right to governmental action in the form of a Board determi-
nation that there is good cause for not permitting a proposed 
dealership do not violate the Sherman Act, Eastern Railroad 
Presidents Conference v. Noerr Motor Freight, Inc., 365 U. S. 
127 (1961), and Mine Workers v. Pennington, 381 U. S. 657, 
670 (1965)15

Appellees also argue conflict with the Sherman Act because 
the Automobile Franchise Act permits auto dealers to invoke 
state power for the purpose of restraining intrabrand competi-
tion. “This is merely another way of stating that the . . .

14 Appellees state, without challenge by appellants: “117 protests have 
been filed under § 3062 since the Act became effective (July 1, 1974). Of 
these, only 42 have gone to a hearing on the merits, and only one has been 
sustained by the Board .... Thus, of 117 automatic temporary injunc-
tions issued by the Board, only one ever matured into a permanent 
injunction.” Brief for Appellees 10 n. 13.

15 Dealers who press sham protests before the New Motor Vehicle Board 
for the sole purpose of delaying the establishment of competing dealerships 
may be vulnerable to suits under the federal antitrust laws. See Cali-
fornia Motor Transport Co. v. Trucking Unlimited, 404 U. S. 508 (1972).
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statute will have an anticompetitive effect. In this sense, 
there is a conflict between the statute and the central policy 
of the Sherman Act—‘our charter of economic liberty.’ . . . 
Nevertheless, this sort of conflict cannot itself constitute a 
sufficient reason for invalidating the . . . statute. For if an 
adverse effect on competition were, in and of itself, enough to 
render a state statute invalid, the States’ power to engage in 
economic regulation would be effectively destroyed.” Exxon 
Corp. n . Governor of Maryland, 437 U. S. 117, 133 (1978).

Reversed.

Mr . Justice  Marsh all , concurring.
Although I join the opinion of the Court, I write separately 

to emphasize why, in my view, the California Automobile 
Franchise Act is not violative of the Due Process Clause. As 
the Court observes, ante, at 100-103, the California statute, 
like its state and federal counterparts, seeks to redress the dis-
parity in economic power between automobile manufacturers 
and their franchisees. By empowering the New Motor Vehicle 
Board to superintend the establishment or relocation of a 
franchise, the statute makes it more difficult for a manufac-
turer to force its franchisees to accept unfair conditions of 
trade by threatening to overload their markets with intra-
brand competitors.1

1 Although there is little legislative history on the California Act, the 
need for statutory constraints on manufacturers’ ability to coerce their 
dealers is reflected in a variety of state and federal enactments. See, e. g., 
statutes cited ante, at 101 n. 5; H. R. Rep. No. 2850, 84th Cong., 2d Sess., 
4-5 (1956); S. Rep. No. 2073, 84th Cong., 2d Sess., 2-4 (1956); Forest 
Home Dodge, Inc. v. Karns, 29 Wis. 2d 78, 138 N. W. 2d 214 (1965). 
See generally S. Macaulay, Law and the Balance of Power: The Automo-
bile Manufacturers and Their Dealers 139 (1966).

The dissenting opinion, post, at 121, suggests that the right of existing 
franchisees to protest the entry of a new competitor is of “little value,” 
since less than 1% of the protests were successful and two-thirds were
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This litigation arises because of the delay necessarily inci-
dent to the Board’s inquiry. Given the unavoidable time lag 
between the filing of protests and the Board’s hearing, the 
State had to elect whether to permit the establishment or re-
location of dealerships pending the Board’s determination of 
their legality. To enjoin temporarily the proposed transac-
tions would deprive new dealers and their franchisors of legit-
imate profits in cases where the dealership was eventually 
approved. On the other hand, allowing the transactions to go 
forward would force existing franchisees to bear the burden 
of illegal competition in cases where the Board ultimately dis-
approved the new dealership. Perhaps because the policy of 
redressing the economic imbalance between franchisees and 
manufacturers would be thwarted if existing franchisees were 
left unprotected until the Board made its decision, the Cali-
fornia Legislature chose the former option.* 2

Assuming appellees’ interest in immediately opening or 
relocating a franchise implicates the Due Process Clause, I do 
not believe it outweighs the interest of the State in protecting 
existing franchisees from unfair competition and economic 
coercion pending completion of the Board’s inquiry. See 
Goldberg v. Kelly, 397 U. S. 254, 262-263 (1970); Board of 
Regents v. Roth, 408 U. S. 564, 570-571 (1972). The state 
legislature has decided to impose the burdens of delay on 
appellees rather than on existing franchisees. In view of the 
substantial public interest at stake and the short lapse of

abandoned in advance of any hearing. These figures, however, may indi-
cate merely that the California statute has successfully served a deterrent 
function. In any event, the California Legislature could legitimately con-
clude that the “right to be heard does not depend upon an advance show-
ing that one will surely prevail at the hearing.” Fuentes v. Shevin, 407 
U. S. 67, 87 (1972).

2 See n. 1, supra. The State may also have sought to protect aspiring 
franchisees from the economic loss they would incur if the Board disap-
proved their applications after they had commenced operations.
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time between notice and hearing, the Due Process Clause does 
not dictate a contrary legislative decision.

Mr . Justice  Blackmu n , with whom Mr . Justi ce  Powell  
joins, concurring in the result.

I agree with the Court when it concludes (a) that the 
District Court rightly refused to abstain under the rule of 
Railroad Comm’n v. Pullman Co., 312 U. S. 496 (1941); 
(b) that the appellees’ delegation-of-power argument is un- 
meritorious; and (c) that the appellees’ antitrust claims are 
also without merit.

We are concerned here, basically, only with the issue of the 
facial constitutionality of certain provisions of the California 
Automobile Franchise Act, Cal. Veh. Code Ann. §§ 3062, 
3063 (West Supp. 1978); we are not confronted with any 
issue of constitutionality of the Act as applied.

It seems to me that we should recognize forthrightly the 
fact that California, under its Act, accords the manufacturer 
and the would-be franchisee no process at all prior to telling 
them not to franchise at will. This utter absence of process 
would indicate that the State’s action is free from attack on 
procedural due process grounds only if the manufacturer and 
the franchisee possess no liberty or property interest protected 
under the Fourteenth Amendment. Indeed, that is the way 
I would analyze the case.

Meyer v. Nebraska, 262 U. S. 390, 399 (1923), of course, 
defined “liberty” to include “the right... to engage in any of 
the common occupations of life.” The California statute, 
however, does not deprive anyone of any realistic freedom to 
become an automobile dealer or to grant a franchise; it simply 
regulates the location of franchises to sell certain makes of 
cars in certain geographical areas. The absence of regulation 
by California prior to the Act’s adoption in 1973 surely in 
itself created no liberty interest susceptible of later depriva-
tion. And the abstract expectation of a new franchise does 
not qualify as a property interest.
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I regard this litigation as not focusing on procedural due 
process at all. Instead, it centers essentially on a claim of 
substantive due process. Appellees have conceded that Cali-
fornia may legitimately regulate automobile franchises and 
that the State may legitimately provide a hearing as part of 
its regulatory scheme. The only issue, then, is whether Cali-
fornia may declare that the status quo is to be maintained 
pending a hearing. In my view, California’s declaration to 
this effect is no more than a necessary incident of its power 
to regulate at all. Maintenance of the status quo pending 
final agency action is common in many regulatory contexts. 
The situation here, for example, is not dissimilar to the widely 
adopted routine of withholding the effectiveness of announced 
increases in utility rates until specified conditions have been 
fulfilled. In asserting a right to franchise at will and a right 
to franchise without delay, appellees are essentially asserting 
a right to be free from state economic regulation. But any 
claim the appellees may have to be free from state economic 
regulation is foreclosed by the substantive due process cases, 
such as Ferguson v. Skrupa, 372 U. S. 726 (1963), which the 
Court cites.

To summarize: For me, the appellees have demonstrated 
the presence of no liberty or property interest; having none, 
they have no claim to procedural safeguards; and their claim 
to be free from state economic regulation is foreclosed by the 
substantive due process cases. Perhaps this is what the 
Court is saying in its opinion. I am, however, somewhat 
unsure of that. I prefer to recognize the facts head on; when 
one does, the answer, it seems to me, is inevitable and imme-
diately forthcoming.

Mr . Justi ce  Stevens , dissenting.
This case does not involve the constitutionality of any of 

the substantive rules adopted by California to govern the 
operation of motor vehicle dealerships and the conditions that
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must be satisfied to engage in that business. The case in-
volves the validity of a procedure that grants private parties 
an exclusive right to cause harm to other private parties with-
out even alleging that any general rule has been violated or is 
about to be violated.

In order to demonstrate that this is a fair characterization 
of this procedure, it is necessary to review the statutory 
scheme as a whole, to identify the purpose of the specific 
provision challenged in this case, and to explain the actual 
operation of that provision. It will then be apparent that 
there is no precedent for the Court’s approval of this unique 
and arbitrary process and that the three-judge District Court 
was correct in concluding that it deprived appellees of their 
liberty and property without the due process of law guaran-
teed by the Fourteenth Amendment.

I
As the Court recognizes, California’s Automobile Franchise 

Act is a member of the family of state statutes that were 
enacted to protect retailers from some of the risks associated 
with unrestrained competition. Like the retail grocers and 
retail druggists who convinced so many legislatures to author-
ize resale price maintenance,1 and the retail gasoline dealers 
who convinced the Maryland Legislature to prohibit oil com-
pany ownership of service stations,2 the retail automobile 
dealers have been successful in persuading Congress and vari-
ous state legislatures that unrestrained competition in the car 
business is not an unmixed blessing.3 Many States have

1 These efforts were also reflected in the Miller-Tydings Fair Trade Act, 
which was enacted by Congress in 1937 as an amendment to § 1 of the 
Sherman Act. 50 Stat. 693, 15 U. S. C. § 1. See generally Schwegmann 
Bros. v. Calvert Distillers, Corp., 341 U. S. 384, 390-395.

2 See Exxon Corp. v. Governor of Maryland, 437 U. S. 117 (1978).
3 The statutes currently in force are collected in the opinion of the 

Court. Ante, at 101 n. 5. These statutes were passed essentially in three 
waves, the first in the late 1930’s, the second in the mid-1950’s, and the
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enacted automobile dealer franchise statutes that regulate 
and limit competition in this business. Unquestionably, as 
the Court holds, the mere fact that statutory rules inhibit 
competition is not a reason for invalidating them.* 4

The general rules contained in the California Automobile 
Franchise Act are of two kinds. First, they establish stand-
ards that a dealer must satisfy in order to engage in the business 
in California. These standards are enforced through licensing 
regulations.5 Because the dealer appellees in this case are 
properly licensed, and because they do not question the valid-
ity of any of these rules, these standards are not relevant here. 
Second, there are rules regulating the contractual relation-
ships between manufacturers and their dealers, covering such 
matters as franchise terminations.6 Again, these rules are not 
relevant because this case involves neither a termination nor 
any question concerning the contract between a manufac-
turer and an existing dealer. In sum, the substantive rules 
in the California statute have nothing to do with this case.

third in the late 1960’s and early 1970’s. The first two waves resulted 
in statutes regulating the contractual relationships between dealers and 
manufacturers, and were primarily designed to equalize the bargaining 
power of the two groups. The third wave not only extended this well- 
established type of statute into additional States but also resulted in the 
passage of provisions, such as the one involved in this case, relating to the 
opening of new franchises. See generally C. Hewitt, Automobile Franchise 
Agreements 165-167 (1955); Macaulay, Law and Society—Changing 
a Continuing Relationship Between a Large Corporation and those who 
Deal with it: Automobile Manufacturers, their Dealers, and the Legal 
System, 1965 Wis. L. Rev. 483, 513-521; Note, 70 Harv. L. Rev. 1239, 
1243-1246 (1957); Comment, 56 Iowa L. Rev. 1060 (1971).

4 By the same token, the legislative judgment that manufacturers have 
greater bargaining power than dealers and may have sometimes used it 
abusively by threatening to overload dealers’ markets with intrabrand 
competitors does not provide a justification for a statutory procedure that 
deprives all manufacturers and all new dealers of their liberty and prop-
erty without due process.

5 Cal. Veh. Code Ann. § 11700 (West Supp. 1978).
6 §§3060, 3061, 3064, and 3065 (Supp. 1978).
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This case concerns only the procedure that must be fol-
lowed after a licensed manufacturer and a licensed dealer have 
decided either to establish a new dealership or to relocate an 
existing dealership. The statute contains no substantive rules 
pertaining to the location of dealerships or the number of 
dealers that may operate in any given area. It includes no 
limitations on the manufacturer’s use of the new franchise as 
a means of increasing its power to bargain with existing 
franchisees.7 Nor does it impose any burden on the manu-
facturer or the new dealer to obtain a license or an approval 
from a public agency before the new operation may com-
mence business.8 It does not even authorize a public agency, 

7 Cf. Haw. Rev. Stat. § 437-28 (b) (22) (B) (1976); W. Va. Code § 47- 
17-5 (i) (2) (Supp. 1978).

8Cf. Fla. Stat. §320.642 (1977); Ga. Code § 84-6610 (f) (8) (Supp. 
1977); Iowa Code §322A.4 (1977); S. D. Comp. Laws Ann. §§ 32-6A-3, 
32-6A-4 (1976); Tenn. Code Ann. § 59-1714 (c) (20) (Supp. 1978); Wis. 
Stat. Ann. §218.01 (3) (f) (1957).

The Court cites Forest Home Dodge, Inc. v. Kams, 29 Wis. 2d 78, 138 
N. W. 2d 214 (1965), as reflective of the purposes served by statutes such 
as the one at issue here. Ante, at 102 n. 7. However, the Wisconsin 
statute involved in the Forest Home decision is considerably different from 
the California statute and the purposes of the former should not be 
uncritically imported into the latter. The Court is similarly mistaken in 
its characterization of the California statute as one, like Wisconsin’s, that 
“require [s] businesses to secure regulatory approval before engaging in 
specified practices.” Ante, at 108 (emphasis in original). As the Court 
itself recognizes at an earlier point, the California statute requires approval 
only in certain limited circumstances, i. e., “if necessary” because of a 
competitor’s protest. Ante, at 105. As such, the statute clearly does allow 
competitors to “restrain appellee[s] from exercising [a] right that [they] 
had previously enjoyed.” Ante, at 104-105.

The Court also mischaracterizes the California statute when it describes 
it as “prohibiting automobile manufacturers from adding dealerships to the 
market areas of its existing franchisees where the effect of such intrabrand 
competition would be injurious to the existing franchisees and to the 
public interest.” Ante, at 102. There is no such express prohibition in the
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acting on its own motion, to conduct a hearing to determine 
whether the new operation is desirable or undesirable.* 9 In 
short, although I assume that California is entirely free to 
adopt a state policy against the establishment or relocation 
of motor vehicle franchises, no such policy is reflected in this 
statute.10

On the contrary, the statute actually embodies a presump-
tion in favor of new locations. That presumption, while con-
sistent with the fact that knowledgeable businessmen do not 
normally make the large capital commitments associated with 
a new dealership unless the market will welcome the change,11 
does not rest on that economic predicate. It rests on the lan-
guage of the statute and its interpretation by the New Motor 
Vehicle Board.

The statute grants a curiously defined group of potential 
protestants—competitors within the 314-square-mile area sur-
rounding the new location who handle the same line and make 
of cars—the right to demand a hearing to determine whether

California statute. Cf. Colo. Rev. Stat. § 12-6-120 (1973); Iowa Code 
§ 322A.4 (1977); N. M. Stat. Ann. § 64-37-5 (P) (Supp. 1975); S. D. 
Comp. Laws Ann. §§ 32-6A-3, 32-6A-4 (1976).

9Cf. Fla. Stat. §320.642 (1977); Ga. Code § 84-6610 (f) (8) (Supp. 
1977); Iowa Code § 322A.4 (1977); S. D. Comp. Laws Ann. §32-6A-4 
(1976); Tenn. Code Ann. § 59-1714 (c) (20) (Supp. 1978); Wis. Stat. Ann. 
§ 218.01 (3) (f) (1957).

10 The statutory statement of purpose quoted by the Court, ante, at 105 
n. 12, includes no reference to a policy against new or relocated dealer-
ships. By comparison, such statutes as Fla. Stat. §320.642 (1977); Ga. 
Code § 84-6610 (f) (8) (Supp. 1977); Tenn. Code Ann. § 59-1714 (c) (20) 
(Supp. 1978); and Wis. Stat. Ann. § 218.01 (3) (f) (1957), authorize public 
officials to deny applications for approval of new dealerships in all cases 
where existing dealers in the area are providing “adequate representation” 
of the relevant line and make of cars.

11 B. Pashigian, The Distribution of Automobiles, An Economic Analy-
sis of the Franchise System 151 (1961); Comment, supra n. 3, at 
1065-1067.
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“there is good cause for not permitting such dealership.”12 
This language is repeated in two separate sections of the Cali-
fornia statute.13 Notably, the statute does not place the bur-
den of establishing that there is good cause to permit the 
dealership to go forward on the new dealer or the manufac-
turer; 14 it places the burden of demonstrating that there is 
good cause not to permit the new opening to take place on the 

12 California Veh. Code Ann. § 3062 (West Supp. 1978) provides, in 
part:
“When such a protest is filed, the board shall inform the franchisor that a 
timely protest has been filed, that a hearing is required pursuant to Section 
3066, and that the franchisor shall not establish or relocate the proposed 
dealership until the board has held a hearing as provided in Section 3066, 
nor thereafter, if the board has determined that there is good cause for 
not permitting such dealership.” (Emphasis added.)
Section 507 defines the 314-square-mile area that encompasses competitors 
with standing to challenge new dealerships.

13 In addition to the portion of § 3062 quoted in n. 12, supra, § 3063 
provides:

"In determining whether good cause has been established for not entering 
into or relocating an additional franchise for the same line-make, the 
board shall take into consideration the existing circumstances, including, 
but not limited to:

“(1) Permanency of the investment.
“(2) Effect on the retail motor vehicle business and the consuming pub-

lic in the relevant market area.
“(3) Whether it is injurious to the public Welfare for an additional 

franchise to be established.
“(4) Whether the franchisees of the same line-make in that relevant 

market area are providing adequate competition and convenient con-
sumer care for the motor vehicles of the line-make in the market area 
which shall include the adequacy of motor vehicle sales and service facili-
ties, equipment, supply of vehicle parts, and qualified service personnel.

“(5) Whether the establishment of an additional franchise would 
increase competition and therefore be in the public interest” (Emphasis 
added.)

14 Cf. Iowa Code § 322A.4 (1977); S. D. Comp. Laws Ann. §§ 32-6A-3, 
32-6A-4 (1976). See generally Comment, supra n. 3, at 1062-1063.
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objecting dealer.15 If the scales are evenly balanced, the pre-
sumption will prevail.

The California Board’s actual administration of the statute 
confirms this analysis. Of the first 117 protests filed under 
the law, only 1 was sustained by the Board.16 In other 
words, over 99% of the contested new dealerships or reloca-
tions were found to be consistent with the policy of the 
statute.

The conclusion that there is no state policy against new 
dealerships is further confirmed by the statutory limitation on 
the persons who have standing to object to a proposed new 
opening. Most significantly, no public agency has any inde-
pendent right to initiate an objection, to schedule a hearing, 
or to prohibit such a change.17 Nor does any member of the 
consuming public have standing to complain.18 Indeed, even 
neighboring dealers who might be severely affected by new 
competition are without standing unless they handle the same 
line of cars as the new dealer. Finally, if a manufacturer is 
able—by whatever means—to persuade its dealers in the 
relevant area not to protest, the statutory policy will have 
been wholly vindicated without any action on the part of 
responsible state officials.

Properly analyzed, the statute merely confers a special 
benefit on a limited group of private persons who are likely 
to oppose the establishment or relocation of a new car dealer-
ship. Because those persons may suffer economic injury as a 
consequence of new competition, they are given two quite 
different rights. One is relatively meaningless, the other is

15 Cal. Veh. Code Ann. § 3066 (b) (West Supp. 1978) (“The [existing] 
franchisee shall have the burden of proof to establish there is good cause 
not to enter into a franchise establishing or relocating an additional motor 
vehicle dealership”).

16 See ante, at 110 n. 14; Brief for Appellees 10 n. 13.
17 Cf. statutes cited in n. 10, supra.
18 Cf. Iowa Code § 322A.7 (1977).
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significant. The first is an administrative right of action to 
try to persuade the Board that there is good cause for not 
permitting the new competitor to enter the market. It is 
obvious that this right is of little value, since less than 1% 
of the protests are successful. Indeed, since about two-thirds 
of the protests were abandoned in advance of any hearing,19 
it is fair to infer that an opportunity to prevail at the hearing 
itself is not the primary object of the protest.

The second right that the statute gives to a complaining 
dealer is the unqualified entitlement to an order that is tanta-
mount to a preliminary injunction absolutely prohibiting the 
opening of the new dealership until after the relatively mean-
ingless hearing has been completed.20 The “injunction” issues 
without any showing of probable success on the merits, with-
out any proof of irreparable harm, and without provision for 
a bond or other compensation to indemnify the new dealer 
against loss caused by the delay. The entirely uninformative 
words “I protest” are enough to entitle one private party to 
obtain an order restraining the activities of a potential 
competitor.21 Violation of that order subjects the manufac-

19 See Brief for Appellees 10 n. 13.
20 Cal. Veh. Code Ann. §§ 3062, 3066 (West Supp. 1978).
21 California’s statutory scheme may be contrasted with another ap-

proach that also affords existing dealers a cause of action to block new 
dealerships, but does so with considerably more process. Under N. M. 
Stat. Ann. § 64-37-5 (P) (Supp. 1975), it is unlawful for a manufacturer 
to establish an additional franchise in a community where the same line-
make is currently represented “if such addition would be inequitable to the 
existing dealer.” The statute makes “the sales and service needs of the 
public” relevant “in determining the equities of the existing dealer.” 
Existing dealers are given a private cause of action in state courts to 
enforce this prohibition and are expressly afforded the right to seek either 
an injunction, damages, or both. §§64-37-11, 64-37-13 (Supp. 1975). 
It is apparent from the statute that the normal incidents of civil practice— 
for example, the requirement of an adequate complaint, and judicial con-
sideration of the merits before any relief is afforded—apply in these au-
thorized suits. See also Colo. Rev. Stat. §§ 12-6-120 (l)(h), 12-6-122 
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turer and franchisee to criminal penalties and revocation of 
their licenses.22

In sum, new franchisees and their franchisors are not 
merely identified by the statute as in essence a new class of 
parties defendant in a new class of lawsuits designed in 
extremely rare instances to block the franchise; rather, with-
out assuring these “defendants” that they will receive notice 
of the claims against them, a probable-cause finding, or a 
hearing of any kind,23 the statute subjects them to an imme-
diate injunction against the pursuit of their right to establish 
or relocate a car dealership upon the filing of a protest by a 
competitor-“plaintiff.” 24

The duration of the injunctive relief is not precisely defined 
by the statute,25 but the facts of these cases demonstrate that

(3) (1973); Mass. Gen. Laws Ann., ch. 93B, § 4 (3) (Z) (West. Supp. 
1978-1979).

22 Cal. Veh. Code Ann. §§ 11705 (a) (3), 11705 (a) (10), 11713.2 (Z), 
40000.11 (West. Supp. 1978).

23 In addition, the statute gives the “defendants” the burden in every 
case of informing the “plaintiffs” when their cause of action arises.

24 Put in the more traditional language of due process analysis, the 
California scheme recognizes a right on the part of manufacturers and 
prospective dealers to establish or relocate automobile dealerships. It 
allows the State permanently to deprive those persons of that right upon 
a hearing and demonstration of cause. Finally, and what is at issue here, 
it allows private persons to invoke the power of the State to deprive manu-
facturers and prospective dealers of their rights temporarily without any 
process at all.

25 Once a protest is filed, and an injunction has automatically been 
granted, Cal. Veh. Code Ann. § 3066 (a) (West. Supp. 1978) requires the 
Board to set a hearing. Although the hearing must be held within 60 
days under that provision, this time limit is usually avoided when the 
Board refers the protest to a hearing officer, upon whom no statutory time 
limit is imposed. Moreover, after the hearing officer reaches a decision, 
the Board may either take another 30 days in adopting that decision, or an 
indefinite period of time in reaching an independent decision. The Board 
may also refer the decision back to the hearing officer with directions to 
take additional evidence and reach a new decision.
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the relief may last for many months.26 In a dynamic, com-
petitive business such delays may entirely frustrate the plans 
for the new dealership—as happened in one of these cases— 

26 “The manner in which the passage of the Act and the administration 
thereof have affected the present plaintiffs is revealed in the uncontradicted 
affidavits and documentary exhibits submitted by the parties. The only 
Buick dealer in Pasadena terminated his franchise early in 1974, and a 
replacement dealer had not been established until May 1975, when plain-
tiffs General Motors and Orrin W. Fox Co. executed a franchise agree-
ment. Protests promptly were filed by Buick dealers located in the nearby 
cities of Monrovia and San Gabriel on about May 22, 1975. On May 29, 
1975, the Board sent letters to General Motors advising of the protests 
and stating that 'you may not . . . establish the proposed dealership until 
the Board has held a hearing as provided for in Section 3066 Vehicle Code, 
nor thereafter if the Board has determined that there is good cause for 
not permitting such additional dealership.’ The letter also advised that the 
Board would later fix a time for the hearing and would advise accordingly. 
On July 8, 1975, the Board assigned the dates of August 11 and 12, 1975, 
for the hearing.

“However, as the result of requests for continuance by the protesters 
and by stipulation, and protracted litigation in the courts concerning the 
right to take prehearing depositions, the protests were reset for hearing 
on September 15, 1976. They therefore were still pending when the 
present action was filed, on April 13, 1976.

“The foregoing recital shows that, under the provisions of the Act, the 
protesters were able to prevent plaintiff Fox from being established as 
a potential (although geographically rather remote) competitor for more 
than fifteen months (including the entire 1976 Buick model year), without 
any official consideration being given to the merit or lack of merit of the 
protests. Fox understandably assesses at many thousands of dollars its 
damages occasioned by such delay.

“Plaintiff Muller Chevrolet took over an existing dealership in the 
Montrose section of Glendale in 1973. It soon became apparent to 
Muller that its physical facilities were completely inadequate and rapidly 
deteriorating and that a move to a new and much larger location was 
mandatory. In December 1974, Mr. Muller learned that the location of 
the current Volkswagen dealership in the adjacent community of La 
Canada might become available. Negotiations were begun that were con-
tingent upon the Volkswagen dealer finding a new site for his operation, 
and upon the ability of the parties to finance their respective moves.
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or at least cause the new dealer to lose the opportunity to 
participate in a favorable market for new models. That the 
statutory deprivation is a temporary delay rather than a per-
manent denial does not a/oid the serious character of the 
harm suffered by the new dealer while the status quo is being 
preserved.27

II
Apart from some substantive due process cases which have 

nothing to do with the procedural question presented by this

After a year of complex and time-consuming negotiations, an agreement 
was reached in December 1975 and the required notice of intention to 
relocate was served upon the Board and the surrounding Chevrolet dealers 
on about January 16, 1976. A few days later, Chevrolet dealers in Pasa-
dena and Tujunga, respectively, filed with the Board letters saying, in 
effect, no more than T protest,’ and on February 6, 1976, the Board 
responded by enjoining the proposed relocation pending a hearing on the 
protests. About two weeks later, on February 23, 1976, the Board ‘ten-
tatively’ set the hearing for June 23 through 25, 1976, and on April 21, 
1976, issued a formal order confirming those dates. It is worthy of note 
here that such hearing was scheduled for a time more than four months 
after the injunction had been issued.

“It appears from a supplemental affidavit filed by Mr. Muller on Sep-
tember 17, 1976, that the scheduled hearing took place before a hearing 
officer and that the latter rendered a decision favorable to the proposed 
relocation on about August 20, 1976. Then began the thirty-day waiting 
period within which time the Board might act upon that decision before the 
proposed relocation could be deemed approved and the injunction finally 
lifted (Vehicle Code §3067). On September 14, 1976, before the end of 
such waiting period, Muller was advised that the new leasehold premises 
were no longer available for his dealership because of his long failure to 
take possession and otherwise assume the obligations of the lease. Muller 
thereupon ‘gave up’ with respect to this litigation and is starting all over 
again in his attempt to find a new site for his business.” 440 F. Supp. 
436, 439-440 (CD Cal. 1977) (three-judge court).

27 Fuentes n . Shevin, 407 U. S. 67, 84-85 (“ [I] t is now well settled that a 
temporary, nonfinal deprivation of property is nonetheless a ‘deprivation’ 
in the terms of the Fourteenth Amendment”).
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case28 the Court cites no authority for its novel interpretation 
of the Fourteenth Amendment. This is hardly surprising 
because this summary procedure for resolving conflicts 
between private parties flagrantly violates the precepts em-
bodied in the Court’s prior cases.

Whenever one private party seeks relief against another, 
it is fundamental that some attention to the merits of the 
request must precede the granting of relief. Mullane v. 
Central Hanover Bank & Trust Co., 339 U. S. 306, 313. The 
challenged statute provides for no such consideration of the 
merits nor even any notice to the losing party of what the 
merits of the claim against him involve.29

It is equally fundamental that the State’s power to deprive 
any person of liberty or property may not be exercised except 
at the behest of an official decisionmaker. In a somewhat 
different context, the Court correctly observed:

“[I]n the very nature of things, one [private] person may 
not be entrusted with the power to regulate the business 
of another, and especially of a competitor. And a statute 

28 See, e. g., Ferguson v. Skrupa, 372 U. S. 726; Lincoln Union v. 
Northwestern Co., 335 U. S. 525, 536-537; North Dakota Board of Phar-
macy v. Snyder’s Drug Stores, Inc., 414 U. S. 156; Williamson v. Lee 
Optical Co., 348 U. S. 483.

Although the Court has distinguished between economic and other rights 
in giving scope to the substantive requirements of the Due Process Clause, 
United States v. Carolene Products Co., 304 U. S. 144, 152-153, n. 4, it 
has carefully and explicitly avoided that distinction in applying the pro-
cedural requirements of the Clause. E. g., North Georgia Finishing, Inc. 
v. Di-Chem, Inc., 419 U. S. 601, 608; Fuentes n . Shevin, supra, at 
89-90. Accordingly, I assume that, despite its curious citation of the 
cases that establish a low level of substantive protection for economic 
rights, the Court is not implying that those rights do not merit the proce-
dural protection afforded by the Fourteenth Amendment.

29 Although the Court has endorsed the modern relaxation of pleading 
rules, it has never receded from the requirement that civil complaints pro-
vide parties defendant with “fair notice” of the claims against them. 
Conley v. Gibson, 355 U. S. 41, 48.
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which attempts to confer such power undertakes an 
intolerable and unconstitutional interference with per-
sonal liberty and private property.” Carter v. Carter 
Coal Co., 298 U. S. 238, 311.

More recently, the Court has applied these principles in pro-
cedural due process contexts similar to the one at issue here. 
For example, in Fuentes v. Shevin, 407 U. S. 67, 93, the Court 
had this to say in invalidating a statute that enabled private 
parties unconditionally to exercise the State’s power:

“The statutes, moreover, abdicate effective state con-
trol over state power. Private parties, serving their own 
private advantage, may unilaterally invoke state power 
to replevy goods from another. No state official partici-
pates in the decision to seek a writ; no state official 
reviews the basis for the claim to repossession; and no 
state official evaluates the need for immediate seizure. 
There is not even a requirement that the plaintiff provide 
any information to the court on these matters. The 
State acts largely in the dark.”30

Because the New Motor Vehicle Board is given no control 
over a competitor’s power temporarily to enjoin the establish-
ment or relocation of a dealership, that body’s authority in 
this respect is also wielded in the dark. The result is the 
unconstitutional exercise of uncontrolled government power.

30 See also Mitchell v. W. T. Grant Co., 416 U. S. 600, 615-617; Gibson 
v. Berryhill, 411 U. S. 564, 578-579; Washington ex rei. Seattle Title Trust 
Co. v. Roberge, 278 U. S. 116, 121-122; Eubank n . City of Richmond, 226 
U. S. 137, 143-144.

The Court places great store in the fact that the California Legislature, 
rather than some administrative or adjudicative body, stands behind the 
deprivation at issue in this case. Ante, at 105. But, as Fuentes indicates, 
a legislative abdication of power to private citizens who are prone to act 
arbitrarily is no less unconstitutional than the arbitrary exercise of that 
power by the state officials themselves.
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There is no blinking the fact that the California statute 
gives private parties, serving their own private advantage, the 
unfettered ability to invoke the power of the State to restrain 
the liberty and impair the contractual arrangements of their 
new competitors. Such a statute blatantly offends the prin-
ciples of fair notice, attention to the merits, and neutral dis-
pute resolution that inform the Due Process Clause of the 
Fourteenth Amendment. This statute simply cannot bear 
the Court’s creative recharacterization as a general—and sub-
stantively constitutional—rule governing when and how deal-
erships may be established and relocated.81 Accordingly, I 
respectfully dissent. 31 * * * * * * *

31 Although the Court reads my opinion differently, see ante, at 106,1 do
not imply that there would be any constitutional defect in a statute
imposing a general requirement that no dealer may open or relocate until
after he has obtained an approval from a public agency. Nor do I imply
that the appellees have an interest that may not be suspended except on
a case-by-case basis. If, however, a State mandates a case-by-case
determination of one private party’s rights, the State may not confer
arbitrary power to make that determination on another private party.
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RAKAS ET AL. V. ILLINOIS

CERTIORARI TO THE APPELLATE COURT OF ILLINOIS, THIRD 
DIVISION

No. 77-5781. Argued October 3, 1978—Decided December 5, 1978

After receiving a robbery report, police stopped the suspected getaway 
car, which the owner was driving and in which petitioners were pas-
sengers. Upon searching the car, the police found a box of rifle shells 
in the glove compartment and a sawed-off rifle under the front passenger 
seat and arrested petitioners. Subsequently, petitioners were convicted 
in an Illinois court of armed robbery at a trial in which the rifle and 
shells were admitted as evidence. Before trial petitioners had moved to 
suppress the rifle and shells on Fourth Amendment grounds, but the trial 
court denied the motion on the ground that petitioners lacked standing 
to object to the lawfulness of the search of the car because they con- 
cededly did not own either the car or the rifle and shells. The Illinois 
Appellate Court affirmed. Held:

1. “Fourth Amendment rights are personal rights which . . . may not 
be vicariously asserted,” Aiderman v. United States, 394 U. S. 165, 174, 
and a person aggrieved by an illegal search and seizure only through 
the introduction of damaging evidence secured by a search of a third 
person’s premises or property has not had any of his Fourth Amend-
ment rights infringed. The rule of standing to raise vicarious Fourth 
Amendment claims should not be extended by a so-called “target” 
theory whereby any criminal defendant at whom a search was “directed” 
would have standing to contest the legality of that search and object to 
the admission at trial of evidence obtained as a result of the search. 
Pp. 133-138.

2. In any event, the better analysis of the principle that Fourth 
Amendment rights are personal rights that may not be asserted vicariously 
should focus on the extent of a particular defendant’s rights under that 
Amendment, rather than on any theoretically separate but invariably 
intertwined concept of standing. Pp. 138-140.

3. The phrase “legitimately on premises” coined in Jones N. United 
States, 362 U. S. 257, creates “too broad a gauge” for measurement 
of Fourth Amendment rights. The holding in Jones can best be ex-
plained by the fact that Jones had a legitimate expectation of privacy 
in the premises he was using and therefore could claim the protection 
of the Fourth Amendment. Pp. 140-148.



RAKAS v. ILLINOIS 129

128 Opinion of the Court

4. Petitioners, who asserted neither a property nor a possessory inter-
est in the automobile searched nor an interest in the property seized and 
who failed to show that they had any legitimate expectation of privacy 
in the glove compartment or area under the seat of the car in which 
they were merely passengers, were not entitled to challenge a search of 
those areas. Jones n . United States, supra; Katz v. United States, 389 
U. S. 347, distinguished. Pp. 148-149.

46 IB. App. 3d 569, 360 N. E. 2d 1252, affirmed.

Reh nqui st , J., delivered the opinion of the Court, in which Burger , 
C. J., and Stew art , Powe ll , and Bla ck mu n , JJ., joined. Powel l , J., 
filed a concurring opinion, in which Burge r , C. J., joined, post, p. 150. 
White , J., filed a dissenting opinion, in which Bre nnan , Marsh al l , and 
Steve ns , JJ., joined, post, p. 156.

G. Joseph Weller argued the cause for petitioners. With 
him on the briefs were Robert Agostinelli and Mark W. 
Burkhalter.

Donald B. Mackay, Assistant Attorney General of Illinois, 
argued the cause for respondent. With him on the brief were 
William J. Scott, Attorney General, and Melbourne A. Noel, 
Jr., and Michael B. Weinstein, Assistant Attorneys General.*

Mr . Justic e  Rehnqui st  delivered the opinion of the Court.
Petitioners were convicted of armed robbery in the Circuit 

Court of Kankakee County, HL, and their convictions were 
affirmed on appeal. At their trial, the prosecution offered 
into evidence a sawed-off rifle and rifle shells that had been 
seized by police during a search of an automobile in which 
petitioners had been passengers. Neither petitioner is the 
owner of the automobile and neither has ever asserted that he 
owned the rifle or shells seized. The Illinois Appellate Court 
held that petitioners lacked standing to object to the allegedly 

*Fred Inbau, Frank Carrington, Wayne W. Schmidt, Robert Smith, and 
James P. Costello filed a brief for Effective Law Enforcement, Inc., as 
amicus curiae urging affirmance.
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unlawful search and seizure and denied their motion to 
suppress the evidence. We granted certiorari in light of the 
obvious importance of the issues raised to the administration 
of criminal justice, 435 U. S. 922 (1978), and now affirm.

I
Because we are not here concerned with the issue of prob-

able cause, a brief description of the events leading to the 
search of the automobile will suffice. A police officer on a 
routine patrol received a radio call notifying him of a robbery 
of a clothing store in Bourbonnais, Ill., and describing the 
getaway car. Shortly thereafter, the officer spotted an auto-
mobile which he thought might be the getaway car. After 
following the car for some time and after the arrival of assist-
ance, he and several other officers stopped the vehicle. The 
occupants of the automobile, petitioners and two female com-
panions, were ordered out of the car and, after the occupants 
had left the car, two officers searched the interior of the 
vehicle. They discovered a box of rifle shells in the glove 
compartment, which had been locked, and a sawed-off rifle 
under the front passenger seat. App. 10-11. After discover-
ing the rifle and the shells, the officers took petitioners to the 
station and placed them under arrest.

Before trial petitioners moved to suppress the rifle and 
shells seized from the car on the ground that the search 
violated the Fourth and Fourteenth Amendments. They 
conceded that they did not own the automobile and were 
simply passengers; the owner of the car had been the driver 
of the vehicle at the time of the search. Nor did they assert 
that they owned the rifle or the shells seized.1 The prose-

1 Petitioners claim that they were never asked whether they owned the 
rifle or shells seized during the search and, citing Combs v. United 
States, 408 U. S. 224 (1972), argue that if the Court determines that a 
property interest in the items seized is an adequate ground for standing 
to object to their seizure, the Court should remand the case for further 
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cutor challenged petitioners’ standing to object to the lawful-
ness of the search of the car because neither the car, the shells 
nor the rifle belonged to them. The trial court agreed that 
petitioners lacked standing and denied the motion to suppress 
the evidence. App. 23-24. In view of this holding, the court 
did not determine whether there was probable cause for the 
search and seizure. On appeal after petitioners’ conviction, 
the Appellate Court of Illinois, Third Judicial District, affirmed 
the trial court’s denial of petitioners’ motion to suppress 
because it held that “without a proprietary or other similar 
interest in an automobile, a mere passenger therein lacks 
standing to challenge the legality of the search of the vehicle.” 

proceedings on the question whether petitioners owned the seized rifle or 
shells. Reply Brief for Petitioners 4 n. 2. Petitioners do not now assert 
that they own the rifle or the shells.

We reject petitioners’ suggestion. The proponent of a motion to 
suppress has the burden of establishing that his own Fourth Amendment 
rights were violated by the challenged search or seizure. See Simmons v. 
United States, 390 U. S. 377, 389-390 (1968); Jones v. United States, 362 
IT. S. 257, 261 (1960). The prosecutor argued that petitioners lacked 
standing to challenge the search because they did not own the rifle, the 
shells or the automobile. Petitioners did not contest the factual predicates 
of the prosecutor’s argument and instead, simply stated that they were 
not required to prove ownership to object to the search. App. 23. The 
prosecutor’s argument gave petitioners notice that they were to be put to 
their proof on any issue as to which they had the burden, and because of 
their failure to assert ownership, we must assume, for purposes of our 
review, that petitioners do not own the rifle or the shells. Combs v. 
United States, supra,'-was quite different. In Combs, the Government had 
not challenged Combs’ standing at the suppression hearing and the issue of 
standing was not raised until the appellate level, where the Government 
conceded that its warrant was not based on probable cause. Because the 
record was “virtually barren of the facts necessary to determine” Combs’ 
right to contest the search and seizure, the Court remanded the case for 
further proceedings. 408 IT. S., at 227. The Government had requested 
the Court to remand for further proceedings on this issue. Brief for 
United States in Combs v. United States, 0. T. 1971, No. 71-517, pp. 
40-41.
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46 Ill. App. 3d 569, 571, 360 N. E. 2d 1252, 1253 (1977). The 
court stated:

“We believe that defendants failed to establish any 
prejudice to their own constitutional rights because they 
were not persons aggrieved by the unlawful search and 
seizure. . . . They wrongly seek to establish prejudice 
only through the use of evidence gathered as a conse-
quence of a search and seizure directed at someone else 
and fail to prove an invasion of their own privacy. 
Aiderman v. United States (1969), 394 U. S. 165 . . . .” 
Id., at 571-572, 360 N. E. 2d, at 1254.

The Illinois Supreme Court denied petitioners leave to appeal.

II
Petitioners first urge us to relax or broaden the rule of 

standing enunciated in Jones v. United States, 362 U. S. 257 
(1960), so that any criminal defendant at whom a search was 
“directed” would have standing to contest the legality of that 
search and object to the admission at trial of evidence 
obtained as a result of the search. Alternatively, petitioners 
argue that they have standing to object to the search under 
Jones because they were “legitimately on [the] premises” at 
the time of the search.

The concept of standing discussed in Jones focuses on 
whether the person seeking to challenge the legality of a 
search as a basis for suppressing evidence was himself the 
“victim” of the search or seizure. Id., at 261.2 Adoption of 

2 Although Jones n . United States was based upon an interpretation of 
Fed. Rule Crim. Proc. 41 (e), the Court stated in Aiderman v. United 
States, 394 U. S. 165, 173 n. 6 (1969), that Rule 41 (e) conforms to the 
general standard and is no broader than the constitutional rule. See 
United States v. Calandra, 414 U. S. 338, 348-349, n. 6 (1974).

There is an aspect of traditional standing doctrine that was not 
considered in Jones and which we do not question. It is the proposition 
that a party seeking relief must allege such a personal stake or interest in 
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the so-called “target” theory advanced by petitioners would 
in effect permit a defendant to assert that a violation of the 
Fourth Amendment rights of a third party entitled him to 
have evidence suppressed at his trial. If we reject petitioners’ 
request for a broadened rule of standing such as this, and 
reaffirm the holding of Jones and other cases that Fourth 
Amendment rights are personal rights that may not be 
asserted vicariously, we will have occasion to re-examine the 
“standing” terminology emphasized in Jones. For we are not 
at all sure that the determination of a motion to suppress is 
materially aided by labeling the inquiry identified in Jones 
as one of standing, rather than simply recognizing it as one 
involving the substantive question of whether or not the 
proponent of the motion to suppress has had his own Fourth 
Amendment rights infringed by the search and seizure which 
he seeks to challenge. We shall therefore consider in turn 
petitioners’ target theory, the necessity for continued adher-
ence to the notion of standing discussed in Jones as a concept 
that is theoretically distinct from the merits of a defendant’s 
Fourth Amendment claim, and, finally, the proper disposition 
of petitioners’ ultimate claim in this case.

A
We decline to extend the rule of standing in Fourth Amend-

ment cases in the manner suggested by petitioners. As we 
stated in Aiderman v. United States, 394 U. S. 165, 174 (1969), 
“Fourth Amendment rights are personal rights which, like 
some other constitutional rights, may not be vicariously 

the outcome of the controversy as to assure the concrete adverseness which 
Art. Ill requires. See, e. g., O’Shea v. Littleton, 414 U. S. 488, 493 
(1974); Flast v. Cohen, 392 U. S. 83, 99 (1968); Baker v. Carr, 369 U. S. 
186, 204 (1962). Thus, a person whose Fourth Amendment rights were 
violated by a search or seizure, but who is not a defendant in a criminal 
action in which the illegally seized evidence is sought to be introduced, 
would not have standing to invoke the exclusionary rule to prevent use of 
that evidence in that action. See Calandra, supra, at 352 n. 8.
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asserted.” See Brown v. United States, 411 U. S. 223, 
230 ( 1973) ; Simmons v. United States, 390 U. S. 377, 389 
(1968); Wong Sun v. United States, 371 U. S. 471, 492 
(1963); cf. Silverman v. United States, 365 U. S. 505, 511 
(1961); Gouled v. United States, 255 U. S. 298, 304 (1921). 
A person who is aggrieved by an illegal search and seizure only 
through the introduction of damaging evidence secured by a 
search of a third person’s premises or property has not had 
any of his Fourth Amendment rights infringed. Aiderman, 
supra, at 174. And since the exclusionary rule is an attempt 
to effectuate the guarantees of the Fourth Amendment, United 
States v. Calandra, 414 U. S. 338, 347 (1974), it is proper to 
permit only defendants whose Fourth Amendment rights have 
been violated to benefit from the rule’s protections.3 See 
Simmons v. United States, supra, at 389. There is no reason 
to think that a party whose rights have been infringed will 
not, if evidence is used against him, have ample motivation 
to move to suppress it. Aiderman, supra, at 174. Even if 
such a person is not a defendant in the action, he may be able 
to recover damages for the violation of his Fourth Amendment 
rights, see Monroe n . Pape, 365 U. S. 167 (1961), or seek 
redress under state law for invasion of privacy or trespass.

In support of their target theory, petitioners rely on the 
following quotation from Jones:

“In order to qualify as a ‘person aggrieved by an 
unlawful search and seizure’ one must have been a victim 
of a search or seizure, one against whom the search was 

3 The necessity for a showing of a violation of personal rights is not 
obviated by recognizing the deterrent purpose of the exclusionary rule, 
Aiderman v. United States, supra, at 174. Despite the deterrent aim 
of the exclusionary rule, we never have held that unlawfully seized evi-
dence is inadmissible in all proceedings or against all persons. See, e. g., 
United States v. Ceccolini, 435 U. S. 268, 275 (1978); Stone v. Powell, 
428 U. S. 465, 486 (1976); United States v. Calandra, 414 U. S., at 348. 
“[T]he application of the rule has been restricted to those areas where its 
remedial objectives are thought most efficaciously served.” Ibid.
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directed, as distinguished from one who claims prejudice 
only through the use of evidence gathered as a conse-
quence of a search or seizure directed at someone else.” 
362 U. S., at 261 (emphasis added).

They also rely on Bumper v. North Carolina, 391 U. S. 543, 
548 n. 11 (1968), and United States v. Jeffers, 342 U. S. 48 
(1951).

The above-quoted statement from Jones suggests that the 
italicized language was meant merely as a parenthetical 
equivalent of the previous phrase “a victim of a search or 
seizure.” To the extent that the language might be read 
more broadly, it is dictum which was impliedly repudiated 
in Aiderman v. United States, supra, and which we now ex-
pressly reject. In Jones, the Court set forth two alternative 
holdings: It established a rule of “automatic” standing to 
contest an allegedly illegal search where the same possession 
needed to establish standing is an essential element of the 
offense charged;4 and second, it stated that “anyone legit-
imately on premises where a search occurs may challenge 
its legality by way of a motion to suppress.” 362 U. S., at 
264, 267. See Combs v. United States, 408 U. S. 224, 227 n. 4 
(1972); Mancusi v. DeForte, 392 U. S. 364, 368 n. 5 (1968); 
Simmons v. United States, supra, at 390. Had the Court 
intended to adopt the target theory now put forth by peti-
tioners, neither of the above two holdings would have been 
necessary since Jones was the “target” of the police search in 
that case.5 Nor does United States v. Jeffers, supra, or 

4 We have not yet had occasion to decide whether the automatic-stand-
ing rule of Jones survives our decision in Simmons v. United States, 390 
U. S. 377 (1968). See Brown v. United States, 411 U. S. 223, 228-229 
(1973). Such a rule is, of course, one which may allow a defendant to 
assert the Fourth Amendment rights of another.

5 The search of the apartment in Jones was pursuant to a search warrant 
naming Jones and another woman as occupants of the apartment. The 
affidavit submitted in support of the search warrant alleged that Jones and 
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Bumper v. North Carolina, supra, support the target theory. 
Standing in Joffers was based on Jeffers’ possessory interest in 
both the premises searched and the property seized. 342 
U. S., at 49-50, 54; see Mancusi v. DeForte, supra, at 367-368; 
Hoffa v. United States, 385 U. S. 293, 301 (1966); Lanza v. 
New York, 370 U. S. 139, 143, and n. 10 (1962). Similarly, in 
Bumper, the defendant had a substantial possessory interest 
in both the house searched and the rifle seized. 391 U. S., at 
548 n. 11.

In Aiderman v. United States, Mr. Justice Fortas, in a 
concurring and dissenting opinion, argued that the Court 
should “include within the category of those who may object 
to the introduction of illegal evidence ‘one against whom the 
search was directed.’ ” 394 U. S., at 206-209. The Court 
did not directly comment on Mr. Justice Fortas’ suggestion, 
but it left no doubt that it rejected this theory by holding 
that persons who were not parties to unlawfully overheard 
conversations or who did not own the premises on which 
such conversations took place did not have standing to contest 
the legality of the surveillance, regardless of whether or not 
they were the “targets” of the surveillance. Id., at 176. Mr. 
Justice Harlan, concurring and dissenting, did squarely address 
Mr. Justice Fortas’ arguments and declined to accept them. 
Id., at 188-189, n. 1. He identified administrative problems 
posed by the target theory:

“[T]he [target] rule would entail very substantial admin-
istrative difficulties. In the majority of cases, I would 
imagine that the police plant a bug with the expectation 
that it may well produce leads to a large number of 
crimes. A lengthy hearing would, then, appear to be 
necessary in order to determine whether the police knew 
of an accused’s criminal activity at the time the bug was 

the woman were involved in illicit narcotics traffic and kept a supply of 
heroin and narcotics paraphernalia in the apartment. 362 U. S., at 267- 
269, and n. 2; App. in Jones n . United States, O. T. 1959, No. 69, p. 1.



RAKAS v. ILLINOIS 137

128 Opinion of the Court

planted and whether the police decision to plant a bug 
was motivated by an effort to obtain information against 
the accused or some other individual. I do not believe 
that this administrative burden is justified in any sub-
stantial degree by the hypothesized marginal increase in 
Fourth Amendment protection.” Ibid.

When we are urged to grant standing to a criminal defendant 
to assert a violation, not of his own constitutional rights but 
of someone else’s, we cannot but give weight to practical 
difficulties such as those foreseen by Mr. Justice Harlan in the 
quoted language.

Conferring standing to raise vicarious Fourth Amendment 
claims would necessarily mean a more widespread invocation 
of the exclusionary rule during criminal trials. The Court’s 
opinion in Aiderman counseled against such an extension of 
the exclusionary rule:

“The deterrent values of preventing the incrimination 
of those whose rights the police have violated have been 
considered sufficient to justify the suppression of proba-
tive evidence even though the case against the defendant 
is weakened or destroyed. We adhere to that judgment. 
But we are not convinced that the additional benefits of 
extending the exclusionary rule to other defendants would 
justify further encroachment upon the public interest in 
prosecuting those accused of crime and having them 
acquitted or convicted on the basis of all the evidence 
which exposes the truth.” Id., at 174—175.

Each time the exclusionary rule is applied it exacts a sub-
stantial social cost for the vindication of Fourth Amendment 
rights. Relevant and reliable evidence is kept from the trier 
of fact and the search for truth at trial is deflected. See 
United States v. Ceccolini, 435 U. S. 268, 275 (1978); Stone v. 
Powell, 428 U. S. 465, 489-490 (1976); United States v. 
Calandra, 414 U. S., at 348-352. Since our cases generally 
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have held that one whose Fourth Amendment rights are 
violated may successfully suppress evidence obtained in the 
course of an illegal search and seizure, misgivings as to the 
benefit of enlarging the class of persons who may invoke that 
rule are properly considered when deciding whether to expand 
standing to assert Fourth Amendment violations.6

B
Had we accepted petitioners’ request to allow persons other 

than those whose own Fourth Amendment rights were vio-
lated by a challenged search and seizure to suppress evidence 
obtained in the course of such police activity, it would be 
appropriate to retain Jones’ use of standing in Fourth Amend-
ment analysis. Under petitioners’ target theory, a court 
could determine that a defendant had standing to invoke 
the exclusionary rule without having to inquire into the 
substantive question of whether the challenged search or 
seizure violated the Fourth Amendment rights of that par-
ticular defendant. However, having rejected petitioners’ tar-
get theory and reaffirmed the principle that the “rights 
assured by the Fourth Amendment are personal rights, 
[which] . . . may be enforced by exclusion of evidence only 
at the instance of one whose own protection was infringed by 
the search and seizure,” Simmons v. United States, 390 U. S., 
at 389, the question necessarily arises whether it serves any 
useful analytical purpose to consider this principle a matter 
of standing, distinct from the merits of a defendant’s Fourth 

6 For these same prudential reasons, the Court in Aiderman v. United 
States rejected the argument that any defendant should be enabled to 
apprise the court of unconstitutional searches and seizures and to exclude 
all such unlawfully seized evidence from trial, regardless of whether his 
Fourth Amendment rights were violated by the search or whether he was 
the “target” of the search. This expansive reading of the Fourth 
Amendment also was advanced by the petitioner in Jones v. United States 
and implicitly rejected by the Court. Brief for Petitioner in Jones v. 
United States, 0. T. 1959, No. 69, pp. 21-25.
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Amendment claim. We can think of no decided cases of 
this Court that would have come out differently had we 
concluded, as we do now, that the type of standing require-
ment discussed in Jones and reaffirmed today is more properly 
subsumed under substantive Fourth Amendment doctrine. 
Rigorous application of the principle that the rights secured 
by this Amendment are personal, in place of a notion of 
“standing,” will produce no additional situations in which 
evidence must be excluded. The inquiry under either ap-
proach is the same.7 But we think the better analysis forth-
rightly focuses on the extent of a particular defendant’s rights 
under the Fourth Amendment, rather than on any theoretically 
separate, but invariably intertwined concept of standing. The 
Court in Jones also may have been aware that there was a 
certain artificiality in analyzing this question in terms of 
standing because in at least three separate places in its opinion 
the Court placed that term within quotation marks. 362 
U. 8., at 261, 263, 265.

It should be emphasized that nothing we say here casts the 
least doubt on cases which recognize that, as a general prop-
osition, the issue of standing involves two inquiries: first, 
whether the proponent of a particular legal right has alleged 
“injury in fact,” and, second, whether the proponent is assert-
ing his own legal rights and interests rather than basing his 
claim for relief upon the rights of third parties. See, e. g., 
Singleton v. Wulff, 428 U. S. 106, 112 (1976); Warth v. Seldin, 

7 So, for example, in Katz v. United States, 389 U. S. 347, 352 (1967), 
the Court focused on substantive Fourth Amendment law, concluded that 
a person in a telephone booth “may rely upon the protection of the 
Fourth Amendment,” and then proceeded to determine whether the search 
was “unreasonable.” In Mancusi v. DeForte, 392 U. 8. 364 (1968), on the 
other hand, the Court concentrated on the issue of standing, decided that 
the defendant possessed it, and with barely any mention of the threshold 
substantive question of whether the search violated DeForte’s own Fourth 
Amendment rights, went on to decide whether the search was “unreason-
able.” In both cases, however, the first inquiry was much the same.
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422 U. S. 490, 499 (1975); Data Processing Service v. Camp, 
397 U. S. 150, 152-153 (1970). But this Court’s long history 
of insistence that Fourth Amendment rights are personal in 
nature has already answered many of these traditional stand-
ing inquiries, and we think that definition of those rights is 
more properly placed within the purview of substantive 
Fourth Amendment law than within that of standing. Cf. 
id., at 153, and n. 1; Barrows v. Jackson, 346 U. S. 249, 256 
n. 4 (1953); Hale v. Henkel, 201 U. S. 43, 69-70 (1906).8

Analyzed in these terms, the question is whether the chal-
lenged search and seizure violated the Fourth Amendment 
rights of a criminal defendant who seeks to exclude the evi-
dence obtained during it. That inquiry in turn requires a 
determination of whether the disputed search and seizure has 
infringed an interest of the defendant which the Fourth 
Amendment was designed to protect. We are under no illu-
sion that by dispensing with the rubric of standing used in 
Jones we have rendered any simpler the determination of 
whether the proponent of a motion to suppress is entitled to 
contest the legality of a search and seizure. But by frankly 
recognizing that this aspect of the analysis belongs more 
properly under the heading of substantive Fourth Amendment 
doctrine than under the heading of standing, we think the 
decision of this issue will rest on sounder logical footing.

C
Here petitioners, who were passengers occupying a car 

which they neither owned nor leased, seek to analogize their 
position to that of the defendant in Jones v. United States. 

8 This approach is consonant with that which the Court already has 
taken with respect to the Fifth Amendment privilege against self-
incrimination, which also is a purely personal right. See, e. g., Bellis v. 
United States, 417 U. S. 85, 89-90 (1974); Couch v. United States, 409 
U. S. 322, 327-328 (1973); United States v. White, 322 U. S. 694, 698-699 
(1944).



RAKAS v. ILLINOIS 141

128 Opinion of the Court

In Jones, petitioner was present at the time of the search of 
an apartment which was owned by a friend. The friend 
had given Jones permission to use the apartment and a key to 
it, with which Jones had admitted himself on the day of the 
search. He had a suit and shirt at the apartment and had 
slept there “maybe a night,” but his home was elsewhere. 
At the time of the search, Jones was the only occupant of 
the apartment because the lessee was away for a period of 
several days. 362 U. S., at 259. Under these circumstances, 
this Court stated that while one wrongfully on the premises 
could not move to suppress evidence obtained as a result of 
searching them,9 “anyone legitimately on premises where a 
search occurs may challenge its legality.” Id., at 267. Peti-
tioners argue that their occupancy of the automobile in ques-
tion was comparable to that of Jones in the apartment and 
that they therefore have standing to contest the legality of the 
search—or as we have rephrased the inquiry, that they, like 
Jones, had their Fourth Amendment rights violated by the 
search.

We do not question the conclusion in Jones that the defend-
ant in that case suffered a violation of his personal Fourth 
Amendment rights if the search in question was unlawful.

9 The Court in Jones was quite careful to note that “wrongful” presence 
at the scene of a search would not enable a defendant to object to the 
legality of the search. 362 U. S., at 267. The Court stated: “No just 
interest of the Government in the effective and rigorous enforcement of 
the criminal law will be hampered by recognizing that anyone legitimately 
on premises where a search occurs may challenge its legality by way of a 
motion to suppress, when its fruits are proposed to be used against him. 
This would of course not avail those who, by virtue of their wrongful 
presence, cannot invoke the privacy of the premises searched.” Ibid. 
(emphasis added). Despite this clear statement in Jones, several lower 
courts inexplicably have held that a person present in a stolen automobile 
at the time of a search may object to the lawfulness of the search of the 
automobile. See, e. g., Cotton v. United States, 371 F. 2d 385 (CA9 
1967); Simpson v. United States, 346 F. 2d 291 (CA10 1965).
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Nonetheless, we believe that the phrase “legitimately on 
premises” coined in Jones creates too broad a gauge for 
measurement of Fourth Amendment rights.10 For example, 
applied literally, this statement would permit a casual visitor 
who has never seen, or been permitted to visit, the basement 
of another’s house to object to a search of the basement if the 
visitor happened to be in the kitchen of the house at the time 
of the search. Likewise, a casual visitor who walks into a 
house one minute before a search of the house commences 
and leaves one minute after the search ends would be able to 
contest the legality of the search. The first visitor would 
have absolutely no interest or legitimate expectation of pri-
vacy in the basement, the second would have none in the 
house, and it advances no purpose served by the Fourth 
Amendment to permit either of them to object to the lawful-
ness of the search.11

We think that Jones on its facts merely stands for the 
unremarkable proposition that a person can have a legally 
sufficient interest in a place other than his own home so that 
the Fourth Amendment protects him from unreasonable gov-
ernmental intrusion into that place. See 362 U. S., at 263, 

10 The Court in Mancusi v. DeForte, supra, also must have been unsatis-
fied with the “legitimately on premises” statement in Jones. DeForte was 
legitimately in his office at the time of the search and if the Mancusi 
Court had literally applied the statement from Jones, DeForte’s standing 
to object to the search should have been obvious. Instead, to determine 
whether DeForte possessed standing to object to the search, the Court 
inquired into whether DeForte’s office was an area “in which there was a 
reasonable expectation of freedom from governmental intrusion.” 392 
U. S., at 368; see id., at 376 (Black, J., dissenting).

Unfortunately, with few exceptions, lower courts have literally applied 
this language from Jones and have held that anyone legitimately on 
premises at the time of the search may contest its legality. See, e. g-> 
GarzarFuentes n . United States, 400 F. 2d 219 (CA5 1968); State v. 
Bresolin, 13 Wash. App. 386, 534 P. 2d 1394 (1975).

11 This is not to say that such visitors could not contest the lawfulness 
of the seizure of evidence or the search if their own property were seized 
during the search.
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265. In defining the scope of that interest, we adhere to the 
view expressed in Jones and echoed in later cases that arcane 
distinctions developed in property and tort law between guests, 
licensees, invitees, and the like, ought not to control. Id., at 
266; see Mancusi v. DeForte, 392 U. S. 364 (1968); Warden 
v. Hayden, 387 U. S. 294 (1967); Sil verman v. United States, 
365 U. S. 505 (1961). But the Jones statement that a person 
need only be “legitimately on premises” in order to challenge 
the validity of the search of a dwelling place cannot be taken 
in its full sweep beyond the facts of that case.

Katz v. United States, 389 U. S. 347 (1967), provides 
guidance in defining the scope of the interest protected by the 
Fourth Amendment. In the course of repudiating the doc-
trine derived from Olmstead v. United States, 277 U. S. 438 
(1928), and Goldman v. United States, 316 U. S. 129 (1942), 
that if police officers had not been guilty of a common-law 
trespass they were not prohibited by the Fourth Amendment 
from eavesdropping, the Court in Katz held that capacity to 
claim the protection of the Fourth Amendment depends not 
upon a property right in the invaded place but upon whether 
the person who claims the protection of the Amendment has 
a legitimate expectation of privacy in the invaded place. 389 
IT. S., at 353; see United States v. Chadwick, 433 U. S. 1, 7 
(1977); United States v. White, 401 U. S. 745, 752 (1971). 
Viewed in this manner, the holding in Jones can best be 
explained by the fact that Jones had a legitimate expectation 
of privacy in the premises he was using and therefore could 
claim the protection Of the Fourth Amendment with respect 
to a governmental invasion of those premises, even though his 
“interest” in those premises might not have been a recognized 
property interest at common law.12 See Jones v. United 
States, 362 IT. S., at 261.

12 Obviously, however, a “legitimate” expectation of privacy by defini-
tion means more than a subjective expectation of not being discovered.

burglar plying his trade in a summer cabin during the off season may
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Our Brother White  in dissent expresses the view that by 
rejecting the phrase “legitimately on [the] premises” as the 
appropriate measure of Fourth Amendment rights, we are 
abandoning a thoroughly workable, “bright line” test in favor 
of a less certain analysis of whether the facts of a particular 
case give rise to a legitimate expectation of privacy. Post, 

have a thoroughly justified subjective expectation of privacy, but it is not 
one which the law recognizes as “legitimate.” His presence, in the words 
of Jones, 362 U. 8., at 267, is “wrongful”; his expectation is not “one 
that society is prepared to recognize as 'reasonable.’” Katz v. United 
States, 389 U. 8., at 361 (Harlan, J., concurring). And it would, of 
course, be merely tautological to fall back on the notion that those ex-
pectations of privacy which are legitimate depend primarily on cases de-
ciding exclusionary-rule issues in criminal cases. Legitimation of expec-
tations of privacy by law must have a source outside of the Fourth 
Amendment, either by reference to concepts of real or personal property 
law or to understandings that are recognized and permitted by society. 
One of the main rights attaching to property is the right to exclude others, 
see W. Blackstone, Commentaries, Book 2, ch. 1, and one who owns or 
lawfully possesses or controls property will in all likelihood have a legiti-
mate expectation of privacy by virtue of this right to exclude. Expecta-
tions of privacy protected by the Fourth Amendment, of course, need not 
be based on a common-law interest in real or personal property, or on the 
invasion of such an interest. These ideas were rejected both in Jones, 
supra, and Katz, supra. But by focusing on legitimate expectations of 
privacy in Fourth Amendment jurisprudence, the Court has not altogether 
abandoned use of property concepts in determining the presence or absence 
of the privacy interests protected by that Amendment. No better demon-
stration of this proposition exists than the decision in Aiderman v. United 
States, 394 U, 8. 165 (1969), where the Court held that an individual’s 
property interest in his own home was so great as to allow him to object to 
electronic surveillance of conversations emanating from his home, even 
though he himself was not a party to the conversations. On the other 
hand, even a property interest in premises may not be sufficient to 
establish a legitimate expectation of privacy with respect to particular 
items located on the premises or activity conducted thereon. See Katz, 
supra, at 351; Lewis n . United States, 385 U. S. 206, 210 (1966); United 
States v. Lee, 274 U. S. 559, 563 (1927); Hester n . United States, 265 U. S. 
57, 58-59 (1924).
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at 168. If “legitimately on premises” were the successful 
litmus test of Fourth Amendment rights that he assumes it is, 
his approach would have at least the merit of easy applica-
tion, whatever it lacked in fidelity to the history and purposes 
of the Fourth Amendment. But a reading of lower court 
cases that have applied the phrase “legitimately on premises,” 
and of the dissent itself, reveals that this expression is not a 
shorthand summary for a bright-line rule which somehow en-
capsulates the “core” of the Fourth Amendment’s protections.13

13 An examination of lower court decisions shows that use of this 
purported “bright line” test has led to widely varying results. For 
example, compare United States v. Westerbann-Martinez, 435 F. Supp. 
690 (EDNY 1977) (defendant has standing to object to search of co-
defendant’s person at airport because defendant was lawfully present at 
time of search), with Sumrail v. United States, 382 F. 2d 651 (CA10 1967), 
cert, denied, 389 U. S. 1055 (1968) (defendant did not have standing to 
object to search of codefendant’s purse even though defendant present at 
time of search). Compare Holloway v. Wolff, 482 F. 2d 110 (CA8 1973) 
(defendant has standing to object to search of bedroom in house of third 
person because lawfully in house at time of search even though no showing 
that defendant had ever been given permission to use, or had ever been 
in, bedroom), with Northern v. United States, 455 F. 2d 427 (CA9 1972) 
(defendant lacked standing to object to search of apartment-mate’s 
bedroom even though present in apartment at time of search since no 
showing that defendant had permission to enter or use roommate’s 
bedroom), and United States v. Miller, 145 U. S. App. D. C. 312, 449 F. 
2d 974 (1971) (defendant lawfully present in third person’s office has 
standing to object to police entry into office since lawfully present but 
lacks standing to object to search of drawer of third person’s desk since no 
showing that he had permission to open or use drawer). Compare United 
States v. Tussell, 441 F. Supp. 1092 (MD Pa. 1977) (lessee does not have 
standing because not present at time of search), with United States v. 
Potter, 419 F. Supp. 1151 (ND Ill. 1976) (lessee has standing even though 
not present when premises searched). Compare United States v. Fer-
nandez, 430 F. Supp. 794 (ND Cal. 1976) (defendant with authorized 
access to apartment has standing even though not present at time of 
search), with United States v. Potter, supra (defendants with authorized 
access to premises lack standing because not present at the time of the 
search). Compare United States v. Delguyd, 542 F. 2d 346 (CA6 1976) 
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The dissent itself shows that the facile consistency it is 
striving for is illusory. The dissenters concede that “there 
comes a point when use of an area is shared with so many 
that one simply cannot reasonably expect seclusion.” Post, 
at 164. But surely the “point” referred to is not one demar-
cating a line which is black on one side and white on 
another; it is inevitably a point which separates one shade of 
gray from another. We are likewise told by the dissent that 
a person “legitimately on private premises . . . , though his 
privacy is not absolute, is entitled to expect that he is sharing 
it only with those persons [allowed there] and that govern-
mental officials will intrude only with consent or by complying 
with the Fourth Amendment.” Ibid, (emphasis added). 
This single sentence describing the contours of the supposedly 
easily applied rule virtually abounds with unanswered ques-
tions: What are “private” premises? Indeed, what are the 
“premises?” It may be easy to describe the “premises” when 
one is confronted with a 1-room apartment, but what of the 
case of a 10-room house, or of a house with an attached garage 
that is searched? Also, if one’s privacy is not absolute, how 
is it bounded? If he risks governmental intrusion “with 
consent,” who may give that consent?

Again, we are told by the dissent that the Fourth Amend-
ment assures that “some expectations of privacy are justified 
and will be protected from official intrusion.” Post, at 166 
(emphasis added). But we are not told which of many 
possible expectations of privacy are embraced within this 
sentence. And our dissenting Brethren concede that “perhaps 
the Constitution provides some degree less protection for the 

(defendant stopped by police in parking lot of apartment house which 
he intended to visit lacks standing to object to subsequent search of apart-
ment since not present in apartment at time of search), with United States 
v. Fay, 225 F. Supp. 677 (SDNY 1963), rev’d on other grounds, 333 F. 2d 
28 (CA2 1964) (defendant-invitee stopped in hallway of apartment build-
ing has standing to object to search of apartment he intended to visit).
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personal freedom from unreasonable governmental intrusion 
when one does not have a possessory interest in the invaded 
private place.” Ibid. But how much “less” protection is 
available when one does not have such a possessory interest?

Our disagreement with the dissent is not that it leaves these 
questions unanswered, or that the questions are necessarily 
irrelevant in the context of the analysis contained in this 
opinion. Our disagreement is rather with the dissent’s bland 
and self-refuting assumption that there will not be fine lines 
to be drawn in Fourth Amendment cases as in other areas of 
the law, and that its rubric, rather than a meaningful exegesis 
of Fourth Amendment doctrine, is more desirable or more 
easily resolves Fourth Amendment cases.14 In abandoning 
“legitimately on premises” for the doctrine that we announce 
today, we are not forsaking a time-tested and workable rule, 
which has produced consistent results when applied, solely 
for the sake of fidelity to the values underlying the Fourth 
Amendment. Rather, we are rejecting blind adherence to a 
phrase which at most has superficial clarity and which conceals 
underneath that thin veneer all of the problems of line 
drawing which must be faced in any conscientious effort to 
apply the Fourth Amendment. Where the factual premises 
for a rule are so generally prevalent that little would be lost 
and much would be gained by abandoning case-by-case anal-
ysis, we have not hesitated to do so. See United States v. 
Robinson, 414 U. S. 218, 235 (1973). But the phrase “legiti-

14 Commentators have expressed similar dissatisfaction with reliance on 
“legitimate presence” to resolve Fourth Amendment questions. Trager & 
Lobenfeld, The Law of Standing Under the Fourth Amendment, 41 
Brooklyn L. Rev. 421, 448 (1975); White & Greenspan, Standing to 
Object to Search and Seizure, 118 U. Pa. L. Rev. 333, 344-345 (1970). 
And, as we earlier noted, supra, at 142 n. 10, the Court in Mancusi v. 
DeForte, 392 U. S. 364 (1968), also implicitly recognized that the phrase 
legitimately on premises” simply does not answer the question whether 

the search violated a defendant’s “reasonable expectation of freedom from 
governmental intrusion.” See id., at 368.
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mately on premises” has not been shown to be an easily ap-
plicable measure of Fourth Amendment rights so much as it 
has proved to be simply a label placed by the courts on results 
which have not been subjected to careful analysis. We 
would not wish to be understood as saying that legitimate 
presence on the premises is irrelevant to one’s expectation of 
privacy, but it cannot be deemed controlling.

D
Judged by the foregoing analysis, petitioners’ claims must 

fail. They asserted neither a property nor a possessory 
interest in the automobile, nor an interest in the property 
seized. And as we have previously indicated, the fact that 
they were “legitimately on [the] premises” in the sense that 
they were in the car with the permission of its owner is not 
determinative of whether they had a legitimate expectation of 
privacy in the particular areas of the automobile searched. 
It is unnecessary for us to decide here whether the same 
expectations of privacy are warranted in a car as would be 
justified in a dwelling place in analogous circumstances. We 
have on numerous occasions pointed out that cars are not to 
be treated identically with houses or apartments for Fourth 
Amendment purposes. See United States v. Chadwick, 433 
U. S., at 12; United States v. Martinez-Fuerte, 428 U. S. 543, 
561 (1976); Cardwell v. Lewis, 417 U. S. 583, 590 (1974) 
(plurality opinion).15 But here petitioners’ claim is one which 
would fail even in an analogous situation in a dwelling place, 
since they made no showing that they had any legitimate 
expectation of privacy in the glove compartment or area under 
the seat of the car in which they were merely passengers. 
Like the trunk of an automobile, these are areas in which a 

15 As we noted in Martinez-Fuerte, “[o]ne’s expectation of privacy in 
an automobile and of freedom in its operation are significantly different 
from the traditional expectation of privacy and freedom in one’s residence. 
428 U. S., at 561.
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passenger qua passenger simply would not normally have a 
legitimate expectation of privacy. Supra, at 142.

Jones v. United States, 362 U. S. 257 (1960) and Katz v. 
United States, 389 U. S. 347 (1967), involved significantly 
different factual circumstances. Jones not only had permis-
sion to use the apartment of his friend, but had a key to the 
apartment with which he admitted himself on the day of the 
search and kept possessions in the apartment. Except with 
respect to his friend, Jones had complete dominion and control 
over the apartment and could exclude others from it. Like-
wise in Katz, the defendant occupied the telephone booth, 
shut the door behind him to exclude all others and paid the 
toll, which “entitled [him] to assume that the words he 
utter[ed] into the mouthpiece [would] not be broadcast to 
the world.” Id., at 352.16 Katz and Jones could legitimately 
expect privacy in the areas which were the subject of the search 
and seizure each sought to contest. No such showing was 
made by these petitioners with respect to those portions of the 
automobile which were searched and from which incriminating 
evidence was seized.17

16 The dissent states that Katz v. United States expressly recognized pro-
tection for passengers of taxicabs and asks why that protection should not 
also extend to these petitioners. Katz relied on Rios v. United States, 364 
U. S. 253 (1960), as support for that proposition. The question of Rios’ 
right to contest the search was not presented to or addressed by the Court 
and the property seized appears to have belonged to Rios. See United 
States v. Jeffers, 342 U. S. 48 (1951). Additionally, the facts of that case 
are quite different from those of the present case. Rios had hired the 
cab and occupied the rear passenger section. When police stopped the cab, 
he placed a package he had been holding on the floor of the rear section. 
The police saw the package and seized it after defendant was removed from 
the cab.

17 For reasons which they do not explain, our dissenting Brethren 
repeatedly criticize our “holding” that unless one has a common-law 
property interest in the premises searched, one cannot object to the search. 
We have rendered no such “holding,” however. To the contrary, we have 
taken pains to reaffirm the statements in Jones and Katz that “arcane 
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Ill
The Illinois courts were therefore correct in concluding that 

it was unnecessary to decide whether the search of the car 
might have violated the rights secured to someone else by the 
Fourth and Fourteenth Amendments to the United States 
Constitution. Since it did not violate any rights of these 
petitioners, their judgment of conviction is

Affirmed.

Mr . Just ice  Powell , with whom The  Chief  Justice  joins, 
concurring.

I concur in the opinion of the Court, and add these 
thoughts. I do not believe my dissenting Brethren correctly 
characterize the rationale of the Court’s opinion when they 
assert that it ties “the application of the Fourth Amend-
ment ... to property law concepts.” Post, at 156-157. On the 
contrary, I read the Court’s opinion as focusing on whether 
there was a legitimate expectation of privacy protected by the 
Fourth Amendment.

The petitioners do not challenge the constitutionality of 
the police action in stopping the automobile in which they 

distinctions developed in property . . . law . . . ought not to control.” 
Supra, at 143, and n. 12. In a similar vein, the dissenters repeatedly 
state or imply that we now “hold” that a passenger lawfully in an auto-
mobile “may not invoke the exclusionary rule and challenge a search of 
that vehicle unless he happens to own or have a possessory interest in it.” 
Post, at 156, 158-159, 163, 165, 166, 168, 168-169. It is not without sig-
nificance that these statements of today’s “holding” come from the dissent-
ing opinion, and not from the Court’s opinion. The case before us involves 
the search of and seizure of property from the glove compartment and area 
under the seat of a car in which petitioners were riding as passengers. 
Petitioners claimed only that they were “legitimately on [the] premises” 
and did not claim that they had any legitimate expectation of privacy in 
the areas of the car which were searched. We cannot, therefore, agree with 
the dissenters’ insistence that our decision will encourage the police to 
violate the Fourth Amendment. Post, at 168-169.
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were riding; nor do they complain of being made to get out of 
the vehicle. Rather, petitioners assert that their constitu-
tionally protected interest in privacy was violated when the 
police, after stopping the automobile and making them get 
out, searched the vehicle’s interior, where they discovered a 
sawed-off rifle under the front seat and rifle shells in the 
locked glove compartment. The question before the Court, 
therefore, is a narrow one: Did the search of their friend’s 
automobile after they had left it violate any Fourth Amend-
ment right of the petitioners?

The dissenting opinion urges the Court to answer this ques-
tion by considering only the talisman of legitimate presence 
on the premises. To be sure, one of the two alternative rea-
sons given by the Court for its ruling in Jones v. United 
States, 362 U. S. 257 (1960), was that the defendant had been 
legitimately on the premises searched. Since Jones, however, 
the view that mere legitimate presence is enough to create a 
Fourth Amendment right has been questioned. See ante, 
at 147 n. 14. There also has been a signal absence of uniform-
ity in the application of this theory. See ante, at 145-146 n. 13.

This Court’s decisions since Jones have emphasized a 
sounder standard for determining the scope of a person’s 
Fourth Amendment rights: Only legitimate expectations of 
privacy are protected by the Constitution. In Katz v. United 
States, 389 U. S. 347 (1967), the Court rejected the notion 
that the Fourth Amendment protects places or property, 
ruling that the scope of the Amendment must be determined 
by the scope of privacy that a free people legitimately may 
expect. See id., at 353. As Mr. Justice Harlan pointed out 
in his concurrence, however, it is not enough that an individ-
ual desired or anticipated that he would be free from govern-
mental intrusion. Rather, for an expectation to deserve the 
protection of the Fourth Amendment, it must “be one that 
society is prepared to recognize as ‘reasonable.’ ” See id., 
at 361.
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The ultimate question, therefore, is whether one’s claim to 
privacy from government intrusion is reasonable in light of 
all the surrounding circumstances. As the dissenting opinion 
states, this standard “will not provide law enforcement offi-
cials with a bright line between the protected and the unpro-
tected.” See post, at 168. Whatever the application of this 
standard may lack in ready administration, it is more faithful 
to the purposes of the Fourth Amendment than a test focusing 
solely or primarily on whether the defendant was legitimately 
present during the search.* 1

In considering the reasonableness of asserted privacy expec-
tations, the Court has recognized that no single factor invari-
ably will be determinative. Thus, the Court has examined 
whether a person invoking the protection of the Fourth 
Amendment took normal precautions to maintain his pri-
vacy—that is, precautions customarily taken by those seek-
ing privacy. See, e. g., United States v. Chadwick, 433 U. S. 
1, 11 (1977) (“By placing personal effects inside a double-

allowing anyone who is legitimately on the premises searched to 
invoke the exclusionary rule extends the rule far beyond the proper scope 
of Fourth Amendment protections, as not all who are legitimately present 
invariably have a reasonable expectation of privacy. And, as the Court 
points out, the dissenters’ standard lacks even the advantage of easy 
application. See ante, at 145-146.

I do not share the dissenters’ concern that the Court’s ruling will 
“invitfe] police to engage in patently unreasonable searches every time an 
automobile contains more than one occupant.” See post, at 168. A police 
officer observing an automobile carrying several passengers will not know 
the circumstances surrounding each occupant’s presence in the automobile, 
and certainly will not know whether an occupant will be able to establish 
that he had a reasonable expectation of privacy. Thus, there will continue 
to be a significant incentive for the police to comply with the requirements 
of the Fourth Amendment, lest otherwise valid prosecutions be voided. 
Moreover, any marginal diminution in this incentive that might result 
from the Court’s decision today is more than justified by society’s interest 
in restricting the scope of the exclusionary rule to those cases where in 
fact there is a reasonable expectation of privacy.
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locked footlocker, respondents manifested an expectation that 
the contents would remain free from public examination”); 
Kats v. United States, supra, at 352 (“One who occupies [a 
telephone booth], shuts the door behind him, and pays the 
toll that permits him to place a call is surely entitled to 
assume that the words he utters into the mouthpiece will 
not be broadcast to the world”). Similarly, the Court has 
looked to the way a person has used a location, to determine 
whether the Fourth Amendment should protect his expecta-
tions of privacy. In Jones v. United States, supra, for ex-
ample, the Court found that the defendant had a Fourth 
Amendment privacy interest in an apartment in which he 
had slept and in which he kept his clothing. The Court on 
occasion also has looked to history to discern whether certain 
types of government intrusion were perceived to be objec-
tionable by the Framers of the Fourth Amendment. See 
United States v. Chadwick, supra, at 7-9. And, as the 
Court states today, property rights reflect society’s explicit 
recognition of a person’s authority to act as he wishes in cer-
tain areas, and therefore should be considered in determining 
whether an individual’s expectations of privacy are reasonable. 
See Aiderman v. United States, 394 U. S. 165 (1969).

The Court correctly points out that petitioners cannot 
invoke decisions such as Aiderman in support of their 
Fourth Amendment claim, as they had no property interest 
in the automobile in which they were riding. But this deter-
mination is only part of the inquiry required under Katz. 
The petitioners’ Fourth Amendment rights were not abridged 
here because none of the factors relied upon by this Court on 
prior occasions supports petitioners’ claim that their alleged 
expectation of privacy from government intrusion was 
reasonable.

We are concerned here with an automobile search. Noth-
ing is better established in Fourth Amendment jurisprudence 
than the distinction between one’s expectation of privacy in 
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an automobile and one’s expectation when in other locations.2 
We have repeatedly recognized that this expectation in “an 
automobile . . . [is] significantly different from the tradi-
tional expectation of privacy and freedom in one’s residence.” 
United States v. Martinez-Fuerte, 428 U. S. 543, 561 (1976). 
In United States v. Chadwick, supra, at 12, the distinction 
was stated more broadly:

“[T]his Court has recognized significant differences be-
tween motor vehicles and other property which permit 
warrantless searches of automobiles in circumstances in 
which warrantless searches would not be reasonable in 
other contexts. Carroll v. United States, 267 U. S. 132 
(1925); Preston v. United States, [376 U. S. 364,] 366- 
367 [(1964)]; Chambers v. Maroney, 399 U. S. 42 (1970). 
See also South Dakota v. Opperman, 428 U. S. 364, 367 
(1976).” 3

In Chadwick, the Court recognized a reasonable expectation 
of privacy with respect to one’s locked footlocker, and rejected 
the Government’s argument that luggage always should be 
equated with motor vehicles for Fourth Amendment purposes. 
433 U. S., at 13.

A distinction also properly may be made in some circum-
stances between the Fourth Amendment rights of passengers 
and the rights of an individual who has exclusive control of 
an automobile or of its locked compartments. In South 
Dakota v. Opperman, 428 U. S. 364 (1976), for example, we 

2 There are sound reasons for this distinction: Automobiles operate on 
public streets; they are serviced in public places; they stop frequently; 
they are usually parked in public places; their interiors are highly visible; 
and they are subject to extensive regulation and inspection. The ration-
ale of the automobile distinction does not apply, of course, to objects on 
the person of an occupant.

3 Six Members of the Court joined The  Chief  Just ice  in Chadwick, 
and the two Justices who dissented in Chadwick did not disagree with the 
automobile distinction.
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considered “the citizen’s interest in the privacy of the con-
tents of his automobile” where its doors were locked and win-
dows rolled up. See id., at 379 (Powel l  J., concurring). 
Here there were three passengers and a driver in the auto-
mobile searched. None of the passengers is said to have had 
control of the vehicle or the keys. It is unrealistic—as the 
shared experience of us all bears witness—to suggest that 
these passengers had any reasonable expectation that the car 
in which they had been riding would not be searched after 
they were lawfully stopped and made to get out. The 
minimal privacy that existed simply is not comparable to 
that, for example, of an individual in his place of abode, 
see Jones v. United States, supra; of one who secludes himself 
in a telephone booth, Katz v. United States, supra; or of the 
traveler who secures his belongings in a locked suitcase or 
footlocker. See United States v. Chadwick, supra.4

This is not an area of the law in which any “bright line” 
rule would safeguard both Fourth Amendment rights and the 

4 The sawed-off rifle in this case was merely pushed beneath the front 
seat, presumably by one of the petitioners. In that position, it could have 
slipped into full or partial view in the event of an accident, or indeed 
upon any sudden stop. As the rifle shells were in the locked glove com-
partment, this might have presented a closer case if it had been shown 
that one of the petitioners possessed the keys or if a rifle had not been 
found in the automobile.

The dissenting opinion suggests that the petitioners here took the same 
actions to preserve their privacy as did the defendant in Katz: Just as 
Katz closed the door to the telephone booth after him, petitioners closed 
the doors to their^automobile. See post, at 165 n. 15. Last Term, this 
Court determined in Pennsylvania v. Mimms, 434 U. S. 106 (1977), that 
passengers in automobiles have no Fourth Amendment right not to be 
ordered from their vehicle, once a proper stop is made. The dissenting 
opinion concedes that there is no question here of the propriety of the 
stopping of the automobile in which the petitioners were riding. See 
post, at 160 n. 5. Thus, the closing of the doors of a vehicle, even if 
there were only one occupant, cannot have the same significance as it 
might in other contexts.
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public interest in a fair and effective criminal justice system. 
The range of variables in the fact situations of search and 
seizure is almost infinite. Rather than seek facile solutions, it 
is best to apply principles broadly faithful to Fourth Amend-
ment purposes. I believe the Court has identified these 
principles.5

Mr . Justice  White , with whom Mr . Justice  Brennan , 
Mr . Justice  Marshall , and Mr . Justi ce  Steve ns  join, 
dissenting.

The Court today holds that the Fourth Amendment protects 
property, not people, and specifically that a legitimate occu-
pant of an automobile may not invoke the exclusionary rule 
and challenge a search of that vehicle unless he happens to 
own or have a possessory interest in it.1 Though professing 
to acknowledge that the primary purpose of the Fourth 
Amendment’s prohibition of unreasonable searches is the 
protection of privacy—not property—the Court nonetheless 
effectively ties the application of the Fourth Amendment and 

5 Even if one agreed with my dissenting Brethren that there was a 
Fourth Amendment violation in this case, the evidence seized would have 
been admissible under the modification of the exclusionary rule proposed 
by Mr . Just ice  Whit e in his dissenting opinion in Stone v. Powell, 428 
U. S. 465, 538 (1976) :
“[T]he rule should be substantially modified so as to prevent its applica-
tion in those many circumstances where the evidence at issue was seized 
by an officer acting in the good-faith belief that his conduct comported 
with existing law and having reasonable grounds for this belief. These are 
recurring situations; and recurringly evidence is excluded without any 
realistic expectation that its exclusion will contribute in the slightest to the 
purposes of the rule, even though the trial will be seriously affected or the 
indictment dismissed.”
See also Brown v. Illinois, 422 U. S. 590, 609-610 (1975) (Powell , J., con-
curring in part).

xFor the most part, I agree with the Court’s rejection, which was 
implicit in Alderman v. United States, 394 U. S. 165 (1969), of petitioners’ 
secondary theory of target standing.
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the exclusionary rule in this situation to property law concepts. 
Insofar as passengers are concerned, the Court’s opinion today 
declares an “open season” on automobiles. However unlawful 
stopping and searching a car may be, absent a possessory or 
ownership interest, no “mere” passenger may object, regardless 
of his relationship to the owner. Because the majority’s 
conclusion has no support in the Court’s controlling decisions, 
in the logic of the Fourth Amendment, or in common sense, I 
must respectfully dissent. If the Court is troubled by the 
practical impact of the exclusionary rule, it should face the 
issue of that rule’s continued validity squarely instead of 
distorting other doctrines in an attempt to reach what are 
perceived as the correct results in specific cases. Cf. Stone v. 
Powell, 428 U. S. 465, 536 (1976) (White , J., dissenting).

I
Two intersecting doctrines long established in this Court’s 

opinions control here. The first is the recognition of some 
cognizable level of privacy in the interior of an automobile. 
Though the reasonableness of the expectation of privacy in a 
vehicle may be somewhat weaker than that in a home, see 
United States v. Chadwick, 433 U. S. 1, 12-13 (1977), “[a] 
search, even of an automobile, is a substantial invasion of 
privacy. To protect that privacy from official arbitrariness, 
the Court always has regarded probable cause as the minimum 
requirement for a lawful search.” United States v. Ortiz, 422 
U. S. 891, 896 (1975) (footnote omitted). So far, the Court 
has not strayed from this application of the Fourth 
Amendment.2

The second tenet is that when a person is legitimately 
present in a private place, his right to privacy is protected 
from unreasonable governmental interference even if he does 

/See Almeida-Sanchez v. United States, 413 U. S. 266, 269 (1973) 
( Automobile or no automobile, there must be probable cause for the 
search”).
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not own the premises. Just a few years ago, The  Chief  
Justi ce , for a unanimous Court, wrote that the “[p]resence of 
the defendant at the search and seizure was held, in Jones, to 
be a sufficient source of standing in itself.” Brown v. United 
States, 411 U. S. 223, 227 n. 2 (1973); accord, id., at 229 
(one basis for Fourth Amendment protection is presence “on 
the premises at the time of the contested search and seizure”) ; 
Jones v. United States, 362 U. S. 257 (1960) (individual 
legitimately present in friend’s apartment may object to search 
of apartment). Brown was not the first time we had recog-
nized that Jones established the rights of one legitimately in a 
private area against unreasonable governmental intrusion. 
E. g., Combs v. United States, 408 U. S. 224, 227, and n. 4 
(1972); Mancusi v. DeForte, 392 U. S. 364, 368, and n. 5 
(1968); Simmons v. United States, 390 U. S. 377, 390 (1968). 
The Court in Jones itself was unanimous in this regard, and its 
holding is not the less binding because it was an alternative 
one. See Combs v. United States, supra, at 227 n. 4.

These two fundamental aspects of Fourth Amendment law 
demand that petitioners be permitted to challenge the search 
and seizure of the automobile in this case. It is of no 
significance that a car is different for Fourth Amendment 
purposes from a house, for if there is some protection for the 
privacy of an automobile then the only relevant analogy is 
between a person legitimately in someone else’s vehicle and 
a person legitimately in someone else’s home. If both strands 
of the Fourth Amendment doctrine adumbrated above are 
valid, the Court must reach a different result. Instead, it 
chooses to eviscerate the Jones principle, an action in which I 
am unwilling to participate.

II
Though we had reserved the very issue over 50 years ago, 

see Carroll v. United States, 2W7 U. S. 132, 162 (1925), and 
never expressly dealt with it again until today, many of our 
opinions have assumed that a mere passenger in an automo-
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bile is entitled to protection against unreasonable searches 
occurring in his presence. In decisions upholding the validity 
of automobile searches, we have gone directly to the merits 
even though some of the petitioners did not own or possess 
the vehicles in question. E. g., Schneckloth v. Bustamante, 
412 U. S. 218 (1973) (sole petitioner was not owner; in fact, 
owner was not in the automobile at all); Chambers v. 
Maroney, 399 U. S. 42 (1970) (sole petitioner was not owner); 
Husty v. United States, 282 U. S. 694 (1931). In Dyke v. 
Taylor Implement Mfg. Co., 391 U. S. 216 (1968), the Court, 
with seven Members agreeing, upset the admission of evidence 
against three petitioners though only one owned the vehicle. 
See id., at 221-222. Similarly, in Preston v. United States, 
376 U. S. 364 (1964), the Court unanimously overturned a 
search though the single petitioner was not the owner of the 
automobile. The Court’s silence on this issue in light of its 
actions can only mean that, until now, we, like most lower 
courts,8 had assumed that Jones foreclosed the answer now 
supplied by the majority. That assumption was perfectly 
understandable, since all private premises would seem to be 
the same for the purposes of the analysis set out in Jones.

Ill
The logic of Fourth Amendment jurisprudence compels the 

result reached by the above decisions. Our starting point is 
‘[t]he established principle . . . that suppression of the prod-
uct of a Fourth Amendment violation can be successfully 
urged only by those whose rights were violated by the search 
itself. . . .” Aiderman v. United States, 394 U. S. 165, 171- 
172 (1969).* 4 Though the Amendment protects one’s liberty 

g., United States v. Edwards, 577 F. 2d 883 (CA5 1978) (en banc) ; 
^tamonte v. Schneckloth, 448 F. 2d 699 (CA9 1971), rev’d on other 
grounds, 412 U. S. 218 (1973); United States v. Peisner, 311 F. 2d 94 
(CA4 1962).

4 Accord, Simmons v. United States, 390 U. S. 377, 389 (1968) (“[W]e 
^ave • . . held that rights assured by the Fourth Amendment are personal 
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and property interests against unreasonable seizures of self5 
and effects,6 “the primary object of the Fourth Amendment 
[is] . . . the protection of privacy.” Cardwell v. Lewis, 417 
U. S. 583, 589 (1974) (plurality opinion).7 And privacy is the

rights, and that they may be enforced by exclusion of evidence only at 
the instance of one whose own protection was infringed by the search and 
seizure”).

5 See United States v. Brignoni-Ponce, 422 U. S. 873, 878 (1975) (“The 
Fourth Amendment applies to all seizures of the person, including seizures 
that involve only a brief detention short of traditional arrest”); Terry v. 
Ohio, 392 U. S. 1 (1968).

Thus, petitioners of course have standing to challenge the legality of the 
stop, and the evidence found may be a fruit of that stop. See United 
States v. Martinez-Fuerte, 428 U. S. 543, 548, 556 (1976). Petitioners 
have not argued that theory here, perhaps because the justification 
necessary for such a stop is less than that needed for a search. See 
Terry v. Ohio, supra. Nor have petitioners chosen to argue that they 
were “arrested” in constitutional terms as soon as they were ordered from 
the vehicle and that the search was a fruit of that infringement on their 
personal rights.

6 See United States v. Lisk, 522 F. 2d 228 (CA7 1975), cert, denied, 423 
U. S. 1078 (1976) (noted in 64 Geo. L. J. 1187 (1976)), after remand, 559 
F. 2d 1108 (CA7 1977).

Petitioners never asserted a property interest in the items seized from 
the automobile. The evidence found was useful to the prosecution solely 
on the theory that petitioners’ possession of the items was probative of 
petitioners’ identity as the robbers. In Jones the Court recognized auto-
matic standing in possessory crimes because the prosecution should not be 
allowed to take contradictory positions in the suppression hearing and 
then at trial, and also because of the dilemma, that the defendant would 
face if he were forced to assert possession to challenge a search. 362 U. S., 
at 263. In Simmons we eliminated the dilemma, by holding that the ac-
cused’s testimony at the suppression hearing could not be used against him 
at trial. 390 U. S., at 394. We also noted that the question whether auto-
matic standing should be recognized for possessory evidence in nonposses- 
sory crimes was an open one. Id., at 391-392. Finally, in Brown V. 
United States, 411 U. S. 223, 229 (1973), we reserved the question whether 
prosecutorial self-contradiction by itself warrants automatic standing.

7 See United States v. Chadwick, 433 U. S. 1, 7 (1977).
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interest asserted here,8 so the first step is to ascertain whether 
the premises searched “fall within a protected zone of pri-
vacy.” United States v. Miller, 425 U. S. 435, 440 (1976). 
My Brethren in the majority assertedly do not deny that 
automobiles warrant at least some protection from officiai 
interference with privacy. Thus, the next step is to decide 
who is entitled, vis-à-vis the State, to enjoy that privacy. 
The answer to that question must be found by determining 

• “whether petitioner had an interest in connection with the 
searched premises that gave rise to ‘a reasonable expectation 
[on his part] of freedom from governmental intrusion’ upon 
those premises.” Combs v. United States, 408 U. S., at 227, 
quoting Mancasi v. DeForte, 392 U. S., at 368 (bracketed 
material in original).

Not only does Combs supply the relevant inquiry, it also 
directs us to the proper answer. We recognized there that 
Jones had held that one of those protected interests is created 
by legitimate presence on the searched premises, even absent 
any possessory interest. 408 U. S., at 227 n. 4. This makes 
unquestionable sense. We have concluded on numerous occa-
sions that the entitlement to an expectation of privacy does 
not hinge on ownership :

“What a person knowingly exposes to the public, even in 
his own home or office, is not a subject of Fourth Amend-
ment protection. . . . But what he seeks to preserve as 
private, even in an area accessible to the public, may be 
constitutionally protected.” Katz v. United States, 389 
U. S. 347, 351-352 (1967).

In Aiderman v. United States, supra, at 196, Mr. Justice 
Harlan, concurring in part and dissenting in part, noted that 
our own past decisions . . . have decisively rejected the no-

8 See Cardwell v. Lewis, 417 U. 8., at 591 (plurality opinion) (“[I]nsofar 
as Fourth Amendment protection extends to a motor vehicle, it is the right 
to privacy that is the touchstone of our inquiry”).
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tion that the accused must necessarily have a possessory 
interest in the premises before he may assert a Fourth Amend-
ment claim.” That rejection should not have been surprising 
in light of our conclusion as early as 1960 that “it is unneces-
sary and ill-advised to import into the law surrounding the 
constitutional right to be free from unreasonable searches and 
seizures subtle distinctions, developed and refined by the 
common law in evolving the body of private property law . 
which, more than almost any other branch of law, has been 
shaped by distinctions whose validity is largely historical.” 
Jones v. United States, 362 U. S., at 266.9 The proposition 
today overruled was stated most directly in Mancusi v. De-
Forte, supra, at 368: “[T]he protection of the Amendment 
depends not upon a property right in the invaded place but 
upon whether the area was one in which there was a reason-
able expectation of freedom from governmental intrusion.”

Prior to Jones, the lower federal courts had based Fourth 
Amendment rights upon possession or ownership of the items 
seized or the premises searched.10 But Jones was foreshad-
owed by Mr. Justice Jackson’s remark in 1948 that “even a 
guest may expect the shelter of the rooftree he is under 
against criminal intrusion.” McDonald v. United States, 335 
U. S. 451, 461 (1948) (Jackson, J., joined by Frankfurter, J., 
concurring). Indeed, the decision today is contrary to Mr. 
Justice Brandeis’ dissent in Olmstead v. United States, 277 

9 Accord, id., at 589 (“The common-law notion that a warrant to 
search and seize is dependent upon the assertion of a superior government 
interest in property, . . . and the proposition that a warrant is valid ‘only 
when a primary right to such search and seizure may be found in the 
interest which the public or the complainant may have in the property to 
be seized, or in the right to the possession of it,’ . . . were explicitly re-
jected as controlling Fourth Amendment considerations in Warden v. Hay-
den, 387 U. S. 294, 302-306 (1967)”).

10 Knox, Some Thoughts on the Scope of the Fourth Amendment and 
Standing to Challenge Searches and Seizures, 40 Mo. L. Rev. 1, 36 n. 238 
(1975).
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U. S. 438, 478 (1928), expressing a view of the Fourth 
Amendment thought to have been vindicated by Katz. The 
majority in Olmstead found the Fourth Amendment inap-
plicable absent a trespass on property rights. 277 U. S., at 
466. That is exactly what the Court holds in this case; but 
Mr. Justice Brandeis asserted 50 years ago that more than 
mere property rights are involved, and the Court’s opinion 
in Katz re-emphasized that “‘[t]he premise that property 
interests control the right of the Government to search and 
seize has been discredited.’ ” 389 U. S., at 353, quoting 
Warden v. Hayden, 387 U. S. 294, 304 (1967). That logic led 
us inescapably to the conclusion that “[n]o less than an in-
dividual in a business office, in a friend’s apartment, or in a 
taxicab, a person in a telephone booth may rely upon the pro-
tection of the Fourth Amendment.” 389 U. S., at 352 (foot-
notes omitted). And if all of .those situations are protected, 
surely a person riding in an automobile next to his friend the 
owner, or a child or wife with the father or spouse, must have 
some protection as well.

The same result is reached by tracing other lines of our 
Fourth Amendment decisions. If a nonowner may consent 
to a search merely because he is a joint user or occupant of a 
“premises,” Frazier n . Cupp, 394 U. S. 731, 740 (1969),11 then 
that same nonowner must have a protected privacy interest. 
The scope of the authority sufficient to grant a valid consent 
can hardly be broader than the contours of protected privacy.12 

11 See also United States v. Matlock, 415 U. S. 164, 169, and 171 n. 7 
(1974) (“The authority which justifies the third-party consent does not 
rest upon the law of property, with its attendant historical and legal 
refinements, . . . but rests rather on mutual use of the property by 
persons generally having joint access or control for most purposes, so that 
it is reasonable to recognize that any of the co-inhabitants has the right 
to permit the inspection in his own right and that the others have assumed 
the risk that one of their number might permit the common area to be 
searched”).

12Weinreb, Generalities of the Fourth Amendment, 42 U. Chi. L. Rev. 
47, 54 (1974).
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And why should the owner of a vehicle be entitled to chal-
lenge the seizure from it of evidence even if he is absent at 
the time of the search, see Coolidge v. New Hampshire, 403 
U. S. 443 (1971), while a nonowner enjoying in person, and 
with the owner’s permission, the privacy of an automobile is 
not so entitled?

In sum, one consistent theme in our decisions under the 
Fourth Amendment has been, until now, that “the Amend-
ment does not shield only those who have title to the searched 
premises.” Mancusi v. DeForte, 392 U. S., at 367. Though 
there comes a point when use of an area is shared with so 
many that one simply cannot reasonably expect seclusion, 
see id., at 377 (White , J., dissenting); Air Pollution Variance 
Bd. v. Western Alfalfa Corp., 416 U. S. 861, 865 (1974), short 
of that limit a person legitimately on private premises knows 
the others allowed there and, though his privacy is not abso-
lute, is entitled to expect that he is sharing it only with those 
persons and that governmental officials will intrude only with 
consent or by complying with the Fourth Amendment. See 
Mancusi v. DeForte, supra, at 369-370.13

It is true that the Court asserts that it is not limiting the 
Fourth Amendment bar against unreasonable searches to the 
protection of property rights, but in reality it is doing exactly 
that.14 Petitioners were in a private place with the permis-

13 See id., at 52 (“The fourth amendment assures us that when we 
are in a private place we are, so far as the government is concerned, in 
private”).

14 The Court’s reliance on property law concepts is additionally shown 
by its suggestion that visitors could “contest the lawfulness of the seizure 
of evidence or the search if their own property were seized during the 
search.” Ante, at 142 n. 11. See also ante, at 149, and n. 16. What 
difference should that property interest make to constitutional protection 
against unreasonable searches, which is concerned with privacy? See 
Coolidge v. New Hampshire, 403 U. S. 443, 510-521 (1971) (Whit e , J., 
with Burger , C. J., concurring and dissenting). Contrary to the Courts 
suggestion, a legitimate passenger in a car expects to enjoy the privacy of 
the vehicle whether or not he happens to carry some item along for the 
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sion of the owner, but the Court states that that is not 
sufficient to establish entitlement to a legitimate expectation 
of privacy. Ante, at 148. But if that is not sufficient, what 
would be? We are not told, and it is hard to imagine any-
thing short of a property interest that would satisfy the 
majority. Insofar as the Court’s rationale is concerned, no 
passenger in an automobile, without an ownership or posses-
sory interest and regardless of his relationship to the owner, 
may claim Fourth Amendment protection against illegal stops 
and searches of the automobile in which he is rightfully 
present. The Court approves the result in Jones, but it fails 
to give any explanation why the facts in Jones differ, in a 
fashion material to the Fourth Amendment, from the facts 
here.15 More importantly, how is the Court able to avoid 
answering the question why presence in a private place with 
the owner’s permission is insufficient? If it is “tautological 
to fall back on the notion that those expectations of privacy 
which are legitimate depend primarily on cases deciding exclu-
sionary-rule issues in criminal cases,” ante, at 144 n. 12, then it 
surely must be tautological to decide that issue simply by 
unadorned fiat.

nde. We have never before limited our concern for a person’s privacy to 
those situations in which he is in possession of personal property. Even a 
person living in a barren room without possessions is entitled to expect 
that the police will not intrude without cause.

15 Jones had permission to use the apartment, had slept in it one night, 
had a key, had left a suit and a shirt there, and was the only occupant 
at the time of the search. Ante, at 141 and 149. Petitioners here had 
permission to be in the car and were occupying it at the time of the 
search. Thus the only distinguishing fact is that Jones could exclude 
others from the apartment by using his friend’s key. But petitioners 
and their friend the owner had excluded others by entering the automobile 
and shutting the doors. Petitioners did not need a key because the owner 
was present. Similarly, the Court attempts to distinguish Katz on the 
theory that Katz had “shut the door behind him to exclude all others,” 
®we, at 149, but petitioners here did exactly the same. The car doors 
remained closed until the police ordered them opened at gunpoint.
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As a control on governmental power, the Fourth Amend-
ment assures that some expectations of privacy are justified 
and will be protected from official intrusion. That should be 
true in this instance, for if protected zones of privacy can only 
be purchased or obtained by possession of property, then much 
of our daily lives will be unshielded from unreasonable gov-
ernmental prying, and the reach of the Fourth Amendment 
will have been narrowed to protect chiefly those with posses-
sory interests in real or personal property. I had thought 
that Katz firmly established that the Fourth Amendment was 
intended as more than simply a trespass law applicable to the 
government. Katz had no possessory interest in the public 
telephone booth, at least no more than petitioners had in their 
friend’s car; Katz was simply legitimately present. And the 
decision in Katz was based not on property rights, but on the 
theory that it was essential to securing “conditions favorable 
to the pursuit of happiness” 16 that the expectation of privacy 
in question be recognized.17

At most, one could say that perhaps the Constitution 
provides some degree less protection for the personal freedom 
from unreasonable governmental intrusion when one does not 
have a possessory interest in the invaded private place. But 
that would only change the extent of the protection; it would 
not free police to do the unreasonable, as does the decision 
today. And since the accused should be entitled to litigate 
the application of the Fourth Amendment where his privacy 
interest is merely arguable,18 the failure to allow such litiga-
tion here is the more incomprehensible.

16 Olmstead v. United States, 277 U. S. 438, 478 (1928) (Brandéis, J., 
dissenting).

17 See Bacigal, Some Observations and Proposals on the Nature of the 
Fourth Amendment, 46 Geo. Wash. L. Rev. 529, 538 (1978).

18 Investment Co. Institute v. Camp, 401 U. S. 617, 620 (1971); cf 
ante, at 140.
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IV
The Court’s holding is contrary not only to our past deci-

sions and the logic of the Fourth Amendment but also to the 
everyday expectations of privacy that we all share. Because 
of that, it is unworkable in all the various situations that 
arise in real life. If the owner of the car had not only invited 
petitioners to join her but had said to them, “I give you a 
temporary possessory interest in my vehicle so that you will 
share the right to privacy that the Supreme Court says that 
I own,” then apparently the majority would reverse. But 
people seldom say such things, though they may mean their 
invitation to encompass them if only they had thought of the 
problem.19 If the nonowner were the spouse or child of the 
owner,* 29 would the Court recognize a sufficient interest? If so, 
would distant relatives somehow have more of an expectation 
of privacy than close friends? What if the nonowner were 
driving with the owner’s permission? Would nonowning 
drivers have more of an expectation of privacy than mere 
passengers? What about a passenger in a taxicab? Katz 
expressly recognized protection for such passengers. Why 
should Fourth Amendment rights be present when one pays a 
cabdriver for a ride but be absent when one is given a ride by 
a friend?

The distinctions the Court would draw are based on rela-
tionships between private parties, but the Fourth Amendment 
is concerned with the relationship of one of those parties to

19 So far as we know, the owner of the automobile in question might 
have expressly granted or intended to grant exactly such an interest. 
Apparently not contemplating today’s radical change in the law, peti-
tioners did not know at the suppression hearing that the precise form of 
the invitation extended by the owner to the petitioners would be disposi-
tive of their rights against governmental intrusion.

29 In fact, though it was not brought out at the suppression hearing, one 
of the petitioners is the former husband of the owner and driver of the 
oar. He did testify at the suppression hearing that he was with her when 
she purchased it.
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the government. Divorced as it is from the purpose of the I
Fourth Amendment, the Court’s essentially property-based I 
rationale can satisfactorily answer none of the questions posed I 
above. That is reason enough to reject it. The Jones rule 
is relatively easily applied by police and courts; the rule 
announced today will not provide law enforcement officials 
with a bright line between the protected and the unprotected.21 1 
Only rarely will police know whether one private party has or 
has not been granted a sufficient possessory or other interest 
by another private party. Surely in this case the officers had 
no such knowledge. The Court’s rule will ensnare defendants 
and police in needless litigation over factors that should not 
be determinative of Fourth Amendment rights.22

More importantly, the ruling today undercuts the force of 
the exclusionary rule in the one area in which its use is most 
certainly justified—the deterrence of bad-faith violations of 
the Fourth Amendment. See Stone v. Powell, 428 U. S., at 
536-542 (White , J., dissenting). This decision invites police 
to engage in patently unreasonable searches every time an 
automobile contains more than one occupant. Should some-
thing be found, only the owner of the vehicle, or of the item, 
will have standing to seek suppression, and the evidence will 

21 Contrary to the assertions in the majority and concurring opinions, I 
do not agree that the Court’s rule is faithful to the purposes of the 
Fourth Amendment but reject it only because it fails to provide a “bright 
line.” As the discussion, supra, at 159-166, indicates, this dissent disagrees 
with the Court’s view that petitioners lack a reasonable expectation of 
privacy. The Court’s ipse dixit is not only unexplained but also is 
unjustified in light of what persons reasonably do, and should be entitled 
to, expect. My point in this portion of the opinion is that the Courts 
lack of faithfulness to the purposes of the Fourth Amendment does not 
have even the saving grace of providing an easily applied rule.

22 To say that the Fourth Amendment goes beyond property rights, of 
course, is not to say that one not enjoying privacy in person would not 
be entitled to expect protection from unreasonable intrusions into the 
areas he owns, such as his house. E. g., Aiderman v. United States, 394 
U. S. 165 (1969).
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presumably be usable against the other occupants.23 The 
danger of such bad faith is especially high in cases such as 
this one where the officers are only after the passengers and 
can usually infer accurately that the driver is the owner. The 
suppression remedy for those owners in whose vehicles some-
thing is found and who are charged with crime is small 
consolation for all those owners and occupants whose privacy 
will be needlessly invaded by officers following mistaken 
hunches not rising to the level of probable cause but operated 
on in the knowledge that someone in a crowded car will 
probably be unprotected if contraband or incriminating evi-
dence happens to be found. After this decision, police will 
have little to lose by unreasonably searching vehicles occupied 
by more than one person.

Of course, most police officers will decline the Court’s 
invitation and will continue to do their jobs as best they can 
in accord with the Fourth Amendment. But the very purpose 
of the Bill of Rights was to answer the justified fear that 
governmental agents cannot be left totally to their own 
devices, and the Bill of Rights is enforceable in the courts 
because human experience teaches that not all such officials 
will otherwise adhere to the stated precepts. Some policemen 
simply do act in bad faith, even if for understandable ends, 
and some deterrent is needed. In the rush to limit the 
applicability of the exclusionary rule somewhere, anywhere, 
the Court ignores precedent, logic, and common sense to 
exclude the rule’s operation from situations in which, para-
doxically, it is justified and needed.

23 See Ingber, Procedure, Ceremony and Rhetoric: The Minimization of 
Ideological Conflict in Deviance Control, 56 B. U. L. Rev. 266, 304-305 
(1976) (police may often be willing to risk suppression at the behest of 
some defendants in order to gain evidence usable against those without 
constitutional protection); White & Greenspan, Standing to Object to 
Search and Seizure, 118 U. Pa. L. Rev. 333, 349, 365 (1970) (same).
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CALIFANO, SECRETARY OF HEALTH, EDUCATION, 
AND WELFARE v. AZNAVORIAN

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF CALIFORNIA

No. 77-991. Argued November 6, 1978—Decided December 11, 1978*

Section 1611 (f) of the Social Security Act, which provides that no bene-
fits under the Supplemental Security Income (SSI) program for the 
needy aged, blind, and disabled are to be paid for any month that the 
recipient spends entirely outside of the United States, held to be consti-
tutional as having a rational basis and not to impose an impermissible 
burden on the freedom of international travel in violation of the Fifth 
Amendment. That section, which merely has an incidental effect on 
international travel {Kent n . Dulles, 357 U. S. 116; Aptheker v. Secre-
tary of State, 378 U. S. 500; and Zemel v. Rusk, 381 U. S. 1, distin-
guished), clearly effectuates the basic congressional decision to limit 
SSI payments to residents of the United States. Moreover, § 1611 (f) 
may represent Congress’ decision simply to limit payments to those who 
need them in the United States. While these justifications for the legis-
lation may not be compelling, its constitutionality, in contrast to the 
standard applied to laws that penalize the right of interstate travel, does 
not depend on compelling justifications. Pp. 174-178.

440 F. Supp. 788, reversed.

Ste wart , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Whit e , Bla ckm un , Powe l l , Reh nqui st , and Stev ens , JJ., joined. 
Marsha ll  and Brenn an , JJ., filed an opinion concurring in the result, 
post, p. 178.

Peter Buscemi argued the cause pro hac vice for petitioner 
in No. 77-991 and respondent in No. 77-5999. With him on 
the briefs were Solicitor General McCree, Assistant Attorney 
General Babcock, Deputy Solicitor General Easterbrook, and 
William Kanter.

*Together with No. 77-5999, Aznavorian v. Califano, Secretary oj 
Health, Education, and Welfare, also on appeal from the same court.
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Peter Anthony Schey argued the cause for respondent in 
No. 77-991 and petitioner in No. 77-5999. With him on the 
brief were Victor Benjamin Harris, Ralph Santiago Abascal, 
Charles Wolfinger, Phillip M. Gassel, and Richard Paez.

Mr . Justic e Stewart  delivered the opinion of the Court.
In 1972 Congress enacted the Supplemental Security Income 

program to aid the needy aged, blind, and disabled. The 
legislation creating the program provides that benefits are not 
to be paid for any month that the recipient spends entirely 
outside of the United States. The primary issue in the pres-
ent litigation is whether this restriction is a constitutionally im-
permissible burden on the asserted right of international travel.

I
The 1972 Social Security Act Amendments repealed Titles 

I, X, and XIV of the Act, which had provided federal aid for 
state programs for the aged, blind, and disabled. The amend-
ments replaced those programs with a new Title XVI, the 
Supplemental Security Income (SSI) program. 86 Stat. 1465, 
42 U. S. C. § 1381 et seq. This program is administered by the 
Federal Government through the Social Security Administra-
tion. To be eligible to receive benefits under the program, a 
person must be a resident of the United States, 42 U. S. C. 
§ 1382c (a) (1) (B); be either over 65 years old or meet statu-
tory definitions of blindness and disability, § 1382c (a); and 
be poor, §§ 1382a (income), 1382b (resources).

Section 1611 (f) of the Social Security Act, as added in 
1972, provides that no person shall receive SSI benefits “for 
any month during all of which such individual is outside the 
United States . . . .” The section further provides that

“after an individual has been outside the United States 
for any period of 30 consecutive days, he shall be treated 
as remaining outside the United States until he has 
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been in the United States for a period of 30 consecutive 
days.” 1

Thus, if a recipient were to leave the country on May 5 and 
return on July 10, he would receive his entire payment for 
May. He would, however, lose his benefits for June and July. 
He would have been actually away the entire month of June, 
and, because he had been gone for more than 30 days, he 
would be treated as having remained outside the country until 
August 9. In August his payments would automatically 
resume.

Grace Aznavorian is an American citizen. In 1974 she was 
a resident of California and an eligible recipient of SSI 
benefits. On July 21, 1974, she left the United States and 
traveled to Guadalajara, Mexico. Because of an unexpected 
illness, she remained in Mexico until September 1, 1974. Ac-
cordingly, she did not receive benefits for August or September.

Aznavorian pursued her administrative remedies without 
success. She then filed this suit in the United States District 
Court for the Southern District of California, seeking judicial 
review of the Secretary’s decision.2 Asserting that the suspen-
sion of her benefits denied her due process, equal protection, 
and the right of international travel, all as guaranteed by the 
Fifth Amendment, she sought declaratory relief and the bene-

1 The section reads in full:
“Notwithstanding any other provision of this title, no individual shall 

be considered an eligible individual for purposes of this title for any 
month during all of which such individual is outside the United States 
(and no person shall be considered the eligible spouse of an individual for 
purposes of this title with respect to any month during all of which such 
person is outside the United States). For purposes of the preceding 
sentence, after an individual has been outside the United States for any 
period of 30 consecutive days, he shall be treated as remaining outside the 
United States until he has been in the United States for a period of 30 
consecutive days.” 86 Stat. 1468, 42 U. S. C. § 1382 (f).

2 Jurisdiction was based on two provisions of the Social Security Act: 
§§205 (g) and 1631 (c)(3), 42 U. S. C. §§405 (g) and 1383 (c)(3).
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fits which had been denied because of her visit to Mexico.3 
She moved for certification of a plaintiff class including all 
persons denied SSI benefits because of international travel. 
The Secretary moved for summary judgment.

The District Court first considered the motion for class 
certification. It concluded that a class action was not barred 
by the Social Security Act because the class would be limited 
to those who had presented unsuccessful claims to the Secre-
tary. Because the requirements of Fed. Rule Civ. Proc. 23 
were otherwise satisfied, it certified the class.4 440 F. Supp. 
788, 792-794.

The court then granted summary judgment to the plaintiff 
class. Because international travel is “a basic constitutional 
right,” the District Court held that the statute must bear “a 
fair and substantial relationship in fact to the governmental 
purposes that it seeks to achieve.” Id., at 795, 797. The 
court concluded that the limitation on benefits was not suffi-
ciently related to the Government’s interest in making pay-
ments only to bona fide residents of the United States to be 
constitutionally valid.

The District Court ordered the Secretary to provide notice 
of its decision to all class members who were receiving benefits 
at the time of the order or would have been receiving benefits 
except for § 1611 (f). It also ordered the Secretary to pay 
benefits to those members of the class whose benefits had been 

3 Her original complaint requested injunctive relief and moved that a 
three-judge court be convened. The motion for a three-judge court was 
later withdrawn along with the request for an injunction.

4 The certified class was defined as:
AU individuals otherwise eligible for Supplemental Security Income, who 

have had such SSI denied, suspended, terminated, or interrupted pursuant 
to an initial written determination, an administration reconsideration, an 
administrative hearing, or an Appeals Council review, based solely on 42’ 
U. S. C. § 1382 (f) and regulations promulgated thereunder, from Septem-
ber 26,1975 until the entry of this Order.”
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suspended because of § 1611 (f), but who in fact continued to 
be actual residents of the United States. Because its order 
was limited to persons who were still needy within the mean-
ing of the SSI program, the court believed that its order did 
not violate the sovereign immunity of the United States. I 
440 F. Supp., at 802-803.

The Secretary appealed directly to this Court, and Azna- I
vorian filed a cross-appeal under 28 U. S. C. § 1252. We noted I
probable jurisdiction of both appeals and consolidated the 
cases. 435 U. S. 921.

11

The Secretary raises two questions on his appeal.8 First, I
he contends that § 1611 (f) does not violate the Fifth Amend- I
ment. Second, he urges that in any event the District Court’s I
award of retroactive monetary relief is barred by sovereign I
immunity. Aznavorian’s cross-appeal takes the position that 
the District Court erred in awarding monetary relief only to 
those class members who were eligible for SSI benefits on the 
date of its order. Because we conclude that § 1611 (f) does 
not violate the Constitution, there is no occasion to consider 
the remedial issues raised by the appeal and cross-appeal.

Social welfare legislation, by its very nature, involves draw-
ing lines among categories of people, lines that necessarily are 
sometimes arbitrary. This Court has consistently upheld the 
constitutionality of such classifications in federal welfare legis-
lation where a rational basis existed for Congress’ choice.

“The basic principle that must govern an assessment 
of any constitutional challenge to a law providing for

5 The Secretary’s jurisdictional statement also claimed that a class action 
could not be maintained under § 205 (g) of the Social Security Act. That 
question was raised but not decided in Norton v. Mathews, 427 U. S. 524. 
While not abandoning his position, the Secretary has chosen not to argue 
the question in this case. The question is pending in Calif ano v. Elliott, 
No. 77-1511, cert, granted, post, p. 816. It is conceded that Aznavorian, 
as an individual, met the jurisdictional requirements of § 205 (g). 
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governmental payments of monetary benefits is well 
established. ... In enacting legislation of this kind a 
government does not deny equal protection ‘merely 
because the classifications made by its laws are imperfect. 
If the classification has some “reasonable basis,” it does 
not offend the Constitution simply because the classifi-
cation “is not made with mathematical nicety or because 
in practice it results in some inequality.” ’ Dandridge v. 
Williams, 397 U. S. 471, 485.

“To be sure, the standard by which legislation such as 
this must be judged ‘is not a toothless one,’ Mathews v. 
Lucas, 427 U. S. 495, 510. But the challenged statute is 
entitled to a strong presumption of constitutionality.” 
Mathews v. De Castro, 429 U. S. 181,185.

See, e. g., Calif ano v. Jobst, 434 U. S. 47; Calif ano v. Goldfarb, 
430 U. S. 199, 210; Mathews v. Diaz, 426 U. S. 67; Weinberger 
v. Salfi, 422 U. S. 749; Jefferson v. Hackney, 406 U. S. 535; 
Richardson v. Belcher, 404 U. S. 78.

Aznavorian argues that, even though § 1611 (f) may under 
this standard be valid as against an equal protection or due 
process attack, a more stringent standard must be applied in 
a constitutional appraisal of § 1611 (f) because this statutory 
provision limits the freedom of international travel. We have 
concluded, however, that § 1611 (f), fortified by its presump-
tion of constitutionality, readily withstands attack from that 
quarter as well.

The freedom to travel abroad has found recognition in at 
least three decisions of this Court. In Kent v. Dulles, 357 
U. S. 116, the Secretary of State had refused to issue a pass-
port to a person because of his links with leftwing political 
groups. The Court held that Congress had not given the 
Secretary discretion to deny passports on such grounds. Al-
though the holding was one of statutory construction, the 
Court recognized that freedom of international travel is “basic 
in our scheme of values” and an “important aspect of the
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citizen’s ‘liberty.’ ” Id., at 126, 127. Aptheker v. Secre-
tary of State, 378 U. S. 500, dealt with § 6 of the Subversive 
Activities Control Act, 50 U. S. C. § 785, which made it a 
criminal offense for a member of the Communist Party to 
apply for a passport. The Court again recognized that the 
freedom of international travel is protected by the Fifth 
Amendment. Congress had legislated too broadly by restrict-
ing this liberty for all members of the party. In Zemel v. 
Rusk, 381 U. S. 1, the Court upheld the Secretary’s decision 
not to validate passports for travel to Cuba. The Court 
pointed out that “the fact that a liberty cannot be inhibited 
without due process of law does not mean that it can under no 
circumstances be inhibited.” Id., at 14.

Aznavorian urges that the freedom of international travel 
is basically equivalent to the constitutional right to interstate 
travel, recognized by this Court for over 100 years. Edwards 
v. California, 314 U. S. 160; Twining v. New Jersey, 211 U. S. 
78, 97; Williams v. Fears, 179 U. S. 270, 274; Crandall v. 
Nevada, 6 Wall. 35, 43—44; Passenger Cases, 7 How. 283, 492 
(Taney, C. J., dissenting). But this Court has often pointed 
out the crucial difference between the freedom to travel inter-
nationally and the right of interstate travel.

“The constitutional right of interstate travel is virtually 
unqualified, United States v. Guest, 383 IL S. 745, 757- 
758 (1966); Griffin v. Breckenridge, 403 U. S. 88, 105- 
106 (1971). By contrast the ‘right’ of international travel 
has been considered to be no more than an aspect of the 
‘liberty’ protected by the Due Process Clause of the Fifth 
Amendment. As such this ‘right,’ the Court has held, 
can be regulated within the bounds of due process. 
(Citations omitted.) Califano v. Torres, 435 IL S. 1, 4 
n. 6.

See Shapiro v. Thompson, 394 U. S. 618, 643 n. 1 (concurring 
opinion). Thus, legislation which is said to infringe the free-
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dom to travel abroad is not to be judged by the same standard 
applied to laws that penalize the right of interstate travel, 
such as durational residency requirements imposed by the 
States. See Memorial Hospital v. Maricopa County, 415 U. S. 
250, 254-262; Dunn v. Blumstein, 405 U. S. 330, 338-342; 
Shapiro v. Thompson, supra, at 634.

Unlike cases involving the right of interstate travel, this 
case involves legislation providing governmental payments of 
monetary benefits that has an incidental effect on a protected 
liberty, similar to the legislation considered in Califano v. 
Jobst, supra. There, another section of the Social Security 
Act was challenged because it “penalized” some beneficiaries 
upon their marriage. The Court recognized that the statutory 
provisions “may have an impact on a secondary beneficiary’s 
desire to marry, and may make some suitors less welcome than 
others,” 434 U. S., at 58, but nonetheless upheld the consti-
tutional validity of the challenged legislation.6

The statutory provision in issue here does not have nearly 
so direct an impact on the freedom to travel internationally as 
occurred in the Kent, Aptheker, or Zemel cases. It does not 
limit the availability or validity of passports. It does not 
limit the right to travel on grounds that may be in tension 
with the First Amendment. It merely withdraws a govern-
mental benefit during and shortly after an extended absence 
from this country. Unless the limitation imposed by Congress 
is wholly irrational, it is constitutional in spite of its incidental 
effect on international travel.

It is to be noted that Aznavorian does not question the 
constitutional validity of the basic decision of Congress to 
limit SSI payments to residents of the United States, as 
provided in § 1614 (a)(1)(B) of the Social Security Act, as

6 In contrast to the monetary-benefits legislation upheld in the Jobst 
asei a state law that burdened the freedom to marry was held constitu-

tionally invalid later the same Term in Zablocki v. Redhail, 434 U. S. 374.
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amended, 42 U. S. C. § 1382c (a)(1)(B). The statutory pro-
vision in issue, § 1611 (f), clearly effectuates this basic con-
gressional decision. Certainly, the longer a person is out of 
the country, the greater the possibility that he is no longer a 
resident. The 30-day period provided in § 1611 (f) is no more 
arbitrary than any similar time period would be. The addi-
tional provision of §1611(f) that, once a person has been 
outside the country for 30 consecutive days or more, he will 
not be eligible for SSI payments until he has spent 30 con-
secutive days in the United States, simply adds assurance 
that the beneficiary’s residency here is genuine.

Moreover, as the Secretary argues, Congress may simply 
have decided to limit payments to those who need them in the 
United States. The needs to which this program responds 
might vary dramatically in foreign countries. The Social 
Security Administration would be hard pressed to monitor the 
continuing eligibility of persons outside the country. And, 
indeed, Congress may only have wanted to increase the likeli-
hood that these funds would be spent inside the United States.

These justifications for the legislation in question are not, 
perhaps, compelling. But its constitutionality does not depend 
on compelling justifications. It is enough if the provision is 
rationally based. Dandridge v. Williams, 397 U. S. 471, 487. 
Section 1611 (f) meets that test. Accordingly, the judgment 
of the District Court is reversed.

It is so ordered.

Mr . Justi ce  Marsh all  and Mr . Justice  Brennan , con-
curring in the result.

We concur in the Court’s conclusion that § 1611 (f) of the 
Social Security Act is constitutional. We do not, however, 
understand the Court to imply that welfare legislation not 
involving a fundamental interest or suspect classification is 
subject to a lesser standard of review than the traditional 
rational basis test. To sustain classifications in welfare legis-
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lation that are “arbitrary,” ante, at 174, so long as they are not 
“wholly irrational,” ante, at 177, would be inconsistent with the 
settled principle that the “standard by which [welfare] legis-
lation ... must be judged ‘is not a toothless one.’ ” Mathews 
n . De Castro, 429 U. S. 181, 185 (1976), quoting Mathews v. 
Imcos , 427 U. S. 495, 510 (1976).
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UNITED CALIFORNIA BANK et  al ., CO-EXECUTORS 
v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 77-1016. Argued October 4, 1978—Decided December 11, 1978

The issue in this case involves the computation of the alternative income 
tax of a decedent’s estate that had net long-term capital gains, a portion 
of which, pursuant to the decedent’s will, was set aside for charitable 
purposes within the meaning of § 642 (c) of the Internal Revenue Code 
of 1954. Under the provisions of the Code in effect during the years in 
question, taxpayers, including decedents’ estates, with net long-term 
capital gains exceeding net short-term capital losses, paid either a 
“normal” income tax calculated by applying ordinary graduated rates 
to taxable income computed with a 50% capital-gains deduction per-
mitted by § 1202 or, if it was a lesser sum, the alternative tax calculated 
under § 1201 (b). In 1967 and 1968, petitioners, executors of an estate, 
realized long-term capital gains from the sale of securities included in 
the residue; there were no short-term capital losses. Petitioners set 
aside a portion of the long-term capital gains for the benefit of a 
specified charity as directed by the decedent’s will. In the fiduciary 
income tax returns for 1967 and 1968, petitioners sought to use the 
alternative tax, and in computing this tax excluded from the long-term 
capital gains the portion set aside for charity. The District Director 
disallowed the exclusion, without which the alternative tax was higher 
than the normal tax, with the result that the latter tax was due. Addi-
tional taxes were assessed and paid, and this suit for refund followed. 
The District Court allowed the exclusion, but the Court of Appeals 
reversed. Held: The net long-term gains to which the alternative tax 
is applicable is reducible by the amount of the charitable set-asides in 
the years in question. Pp. 187-199.

(a) While charitable distributions or set-asides by an estate are not 
within the conduit system applicable to capital gains passing to non- 
charitable beneficiaries under §§ 661 (a) and 662 (a) of the Code whereby 
an estate’s distributable income to such beneficiaries is taxable to them 
rather than to the estate, this does not mean that similar treatment 
may not be accorded to charitable distributions or set-asides deductibe 
by the estate under § 642 (c). Section 642 (c) serves to extract income 
destined for charitable entities from an estate’s taxable income and thus
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supplies a conduit for charitable contributions similar to that provided 
by §§ 661 (a) and 662 (a) for income passing to taxable distributees. 
The express exclusion, pursuant to § 663, from §§ 661 (a) and 662 (a) of 
those amounts deductible under § 642 (c) does not refute conduit treat-
ment of such amounts, but rather such exclusion merely prevents a 
second deduction for charitable set-asides and recognizes as well that 
they are accorded separate treatment elsewhere in the Code. Pp. 
187-194.

(b) It is doubtful that Congress intended that an estate, which set 
aside part of its capital gain for charity, should pay a higher income tax 
than if the same portion of capital gain had been distributed to a 
taxable beneficiary or that the burden of the extra tax should be borne 
by the charities themselves or by the noncharitable residual legatees. 
The former allocation would contravene § 642 (c), which permits deduc-
tion of charitable set-asides “without limitation,” and would indirectly 
offend the tax exemption extended to charities by § 501. And allocating 
the burden to the noncharitable legatees would result in taxation of the 
capital gain accruing to their benefit at an effective rate higher than the 
25% ceiling that § 1201 was intended to impose on the taxation of net 
long-term capital gains. Pp. 194—195.

(c) The legislative history of the 1954 Code is not incompatible with 
the general applicability of the conduit concept and in fact clearly 
indicates that Congress sought rigorously to adhere to the theory that 
an estate or trust in general is to be treated as a conduit through which 
income passes to the beneficiary. Pp. 195-196.

(d) A construction of the alternative tax that permits petitioners to 
exclude the charitable set-asides does not conflict with the decision in 
United States v. Foster Lumber Co., 429 U. S. 32. Pp. 197-199.

(e) The principle that currently distributable income is not to be 
treated “as the [estate’s] income, but as the beneficiary’s,” whose “share 
of the income is considered his property from the moment of its receipt 
by the estate,” Freuler v. Helvering, 291 U. S. 35, 41-42, survived in 
substance in the 1954 Code. To treat charitable and noncharitable 
distributions of capital gain differently for the purpose of computing the 
alternative tax under § 1201 (b) “stresses the form at the neglect of 
substance,” and “the letter of § 1201 (b) must yield when it would lead 
to an unfair and unintended result,” Statler Trust Co. v. Commissioner, 
361 F. 2d 128,131. P. 199.

^63 F. 2d 400, reversed.

White , J., delivered the opinion of the Court, in which Burger , C. J., 
and Bre nnan , Mars hall , Black mun , and Powe ll , JJ., joined. Ste ve ns , 
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J., filed a dissenting opinion, in which Ste wart  and Reh nquis t , JJ., 
joined, post, p. 200.

Ronald E. Gather argued the cause for petitioners. With 
him on the briefs was Marc R. Isaacson.

Assistant Attorney General Ferguson argued the cause for 
the United States. With him on the brief were Solicitor 
General McCree, Stuart A. Smith, and Jonathan S. Cohen.

Mr . Justice  White  delivered the opinion of the Court.
Under the provisions of the Internal Revenue Code of 1954 

in effect during the years in question, taxpayers, including 
decedents’ estates,1 with net long-term capital gains exceeding 
net short-term capital losses, paid either a “normal” income 
tax calculated by applying ordinary graduated rates to tax-
able income computed with a 50% capital-gains deduction 
permitted by § 1202 of the Code or, if it was a lesser sum, the 
alternative tax calculated as directed by § 1201 (b).2 Under

1 Subchapter J of the Code, 26 U. S. C. §641 et seq. (1964 ed.), deals 
with the taxation of estates, trusts, beneficiaries, and decedents. Sec-
tion 641 (b) provides that the tax on estates and trusts “shall be computed 
in the same manner as in the case of an individual, except as otherwise 
provided in this part.”

2 Title 26 U. S. C. § 1202 (1964 ed.) provides:
“In the case of a taxpayer other than a corporation, if for any taxable 

year the net long-term capital gain exceeds the net short-term capital loss, 
50 percent of the amount of such excess shall be a deduction from gross 
income. In the case of an estate or trust, the deduction shall be computed 
by excluding the portion (if any), of the gains for the taxable year from 
sales or exchanges of capital assets, which, under sections 652 and 662 
(relating to inclusions of amounts in gross income of beneficiaries of 
trusts), is includible by the income beneficiaries as gain derived from the 
sale or exchange of capital assets.”
Title 26 U. S. C. § 1201 (b) (1964 ed.) provides:
“(b) Other taxpayers.

“If for any taxable year the net long-term capital gain of any taxpayer 
(other than a corporation) exceeds the net short-term capital loss, then, 
in lieu of the tax imposed by sections 1 and 511, there is hereby imposed
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the latter section the taxable income for normal tax purposes 
was first reduced by the portion of the capital gain remaining 
in that figure, and the regular tax rates were then applied to 
the resulting amount. To this partial tax was added an 
amount equivalent to 25% of the “excess of the net long-term 
capital gain over the net short-term capital loss.”

The issue here involves the computation of the alternative 
tax of a decedent’s estate that had net long-term capital 
gains,* 8 a portion of which—pursuant to the terms of the 
decedent’s will—was “during the taxable year, paid or per-
manently set aside” for charitable purposes within the mean-
ing of § 642 (c), 26 U. S. C. § 642 (c) (1964 ed.). That section 
permitted an estate to deduct “without limitation” amounts 
designated for charitable purposes by the controlling instru-
ment, subject, however, to “proper adjustment ... for any 
deduction allowable to the estate or trust under section 
1202 ... .”4

a tax (if such tax is less than the tax imposed by such sections) which shall 
consist of the sum of—

“(1) a partial tax computed on the taxable income reduced by an 
amount equal to 50 percent of such excess, at the rate and in the manner 
as if this subsection had not been enacted, and

“(2) an amount equal to 25 percent of the excess of the net long-term 
capital gain over the net short-term capital loss.”

8 Because the estate incurred no short-term or long-term capital losses 
in 1967 and 1968, for brevity’s sake we sometimes speak simply of “net 
long-term capital gain” or “capital gain.”

4Title 26 U. S. C. § 642 (c) (1964 ed.) provides in relevant part:
‘(c) Deduction for amounts paid or permanently set aside for a charitable 
purpose.

‘In the case of an estate or trust (other than a trust meeting the 
specifications of subpart. B) there shall be allowed as a deduction in 
computing its taxable income (in lieu of the deductions allowed by sec-
tion 170 (a), relating to deduction for charitable, etc., contributions and 
gifts) any amount of the gross income, without limitation, which pursuant 
to the terms of the governing instrument is, during the taxable year, paid 
or permanently set aside for a purpose specified in section 170 (c), or is to 
be used exclusively for religious, charitable, scientific, literary, or educa-
tional purposes, or for the prevention of cruelty to children or animals, or
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I
Walter E. Disney, who died in 1966, left 45% of the residue 

of his estate by will to a designated charitable trust. During 
the years 1967 and 1968, petitioners, executors of the estate, 
sold securities making up part of the residue of the estate, 
thereby realizing a long-term capital gain in the amount of 
$500,622.38 in 1967 and $1,058,018.43 in 1968. There were no 
short-term capital losses, but a net short-term capital gain of 
$16,944.16 was realized in 1967. Forty-five percent of the 
net long-term capital gain was set aside as part of the residue 
of the estate for the benefit of the specified charity. In their 
fiduciary income tax returns for these years, the executors 
sought to use the alternative tax prescribed by § 1201 (b). 
In computing this tax, they excluded from the long-term 
capital gain to which the alternative tax was applicable the 
45% portion of long-term gain permanently set aside for 
charity. The District Director disallowed this exclusion, with-
out which the alternative tax was higher than the normal 
tax computed with the § 1202 capital-gains deduction. The 
normal tax rather than the alternative tax was therefore due.

for the establishment, acquisition, maintenance or operation of a public 
cemetery not operated for profit. For this purpose, to the extent that 
such amount consists of gain from the sale or exchange of capital assets 
held for more than 6 months, proper adjustment of the deduction other-
wise allowable under this subsection shall be made for any deduction 
allowable to the estate or trust under section 1202 (relating to deduction 
for excess of capital gains over capital losses). . . .”

Where the § 642 (c) charitable set-aside includes net long-term capital 
gain, the adjustment avoids a redundant subtraction of income destined 
for charitable beneficiaries. Its effect is to reduce the charitable deduction 
by one-half so as to reflect that part of the deduction already included in 
the 50% capital-gain deduction under § 1202. As indicated later in the 
text, the parties are not in dispute as to the interworkings of §§ 1202 and 
642 (c). It is agreed, moreover, that the set-asides at issue were intended 
for a charitable entity within the meaning of 26 U. S. C. §§ 170 (c)(2), 
501 (c)(3) (1964 ed.). Section 170 permits deductions for contributions 
to charitable organizations, and § 501 affords a tax exemption to the 
organizations themselves.



UNITED CALIFORNIA BANK v. UNITED STATES 185

180 Opinion of the Court

Additional taxes were assessed and paid, and this suit for 
refund followed.

Agreeing with the judgment of the Court of Appeals for the 
Second Circuit in Statler Trust v. Commissioner, 361 F. 2d 128 
(1966), the District Court sustained the executors’ posi-
tion that, in computing the alternative tax under § 1201 (b), 
any amount deductible by the estate from its gross income as 
being permanently set aside for charity could be excluded 
from the net long-term capital gain subject to the alternative 
tax. The Court of Appeals reversed, 563 F. 2d 400 (CAO 
1977), holding that the alternative tax was to be computed on 
the total excess of net long-term capital gains over net short-
term capital losses, unreduced by any amount deductible by 
the estate as a charitable set-aside under § 642 (c). The 
court expressly disagreed with the decision in Statler Trust, 
supra. We granted the executors’ petition for certiorari, 435 
U. S. 922 (1978).

In this Court, as in the courts below, the parties agree on 
the method of calculating the normal tax but sharply disagree 
in regard to the proper computation of the alternative tax 
under § 1201 (b). To illustrate, the normal tax for 1967 
amounted to $88,000 in round figures.5 According to the

5 The agreed method for computing the normal tax may be illustrated 
by utilizing the 1967 figures, rounded off:
Normal tax

Estate gross income, including long-term 
capital gain of $500,000 $595,000

Less: § 1202 deduction (50% of $500,000 
net long-term capital gain) (250,000)

Charitable deduction (remaining 50% of 
$225,000 charitable set-aside, plus $32,500 
attributable to short-term capital gain and 
ordinary income set aside for 
charitable legatees) (145,000).

Miscellaneous deductions (54,000)
Estate taxable income 146,000
Tax (at normal rates) $88,000



186 OCTOBER TERM, 1978

Opinion of the Court 439U.S.

executors, the alternative tax was $70,800,® which, being a 
lesser amount than the normal tax, would be the amount due. 
The Government calculates the alternative tax to be $125,000 
and thus insists that the normal tax in the amount of $88,000 
was properly payable.7 As we have indicated, resolution of the 
issue turns on whether the net long-term gain to which the

6 The executors’ application of § 1201 (b) to income for 1967 approxi-
mated the following:
Alternative tax

Estate taxable income $146,000
Less: 50% reduction of net long-term capital gain 

under § 1201 (b)(1) (137,500)
The executors reduced the long-term capital gain 

of $500,000 by the 45% paid to charity 
(or $225,000), leaving a balance of $275,000 
(50% of $275,000=$137,500)

Partial taxable income 8,500
Tax (at normal rates) on partial 

taxable income 1,800
Plus: tax on long-term capital gain (25% of $275,000) 

under § 1201 (b) (2) 69,000

Total tax $70,800
7 lhe Government s computation, using approximate 1967 ngures, was 

as follows:
Alternative tax

Estate taxable income $146,000
Less: 50% reduction of net long-term capital 

gain under § 1201 (b)(1) (250,000)

The capital-gain figure employed reflects the 
entire $500,000 of long-term capital gain 
unreduced by the amounts set aside for charity 

Partial taxable income -0-

Tax (at normal rates) on partial taxable income -0-
Plus: tax on long-term capital gain (25% of 

$500,000) under § 1201 (b) (2) 125,000

Total tax $125,000
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alternative tax is applicable is permissibly reducible by the 
amount of the charitable set-asides in the years in question. 
On this score, we agree with the executors and reverse the 
Court of Appeals.

II
The Government’s position rests on what it deems to be the 

plain language of § 1201 (b), which directs that the “excess of 
the net long-term capital gain over the net short-term capital 
loss” be taxed. This language, it is said, unambiguously 
embraces income distributed to or set aside for charitable 
beneficiaries, even though in their hands the same income 
would be tax exempt.

The difficulty with the Government’s position is that § 1201 
(b) is not always understood to mean what it seems to say. 
The Government concedes here that if 45% of the net long-
term gain had been distributable to taxable beneficiaries 
rather than to charity, the net long-term gain subject to the 
§ 1201 (b) alternative tax would have been reduced to the 
extent of the noncharitable distribution, despite the failure of 
the section’s language to provide for this treatment. In that 
event, the alternative tax would have been $70,800, precisely 
the amount due by the executors’ computation where the 
45% distribution or set-aside is for charitable purposes. Thus, 
it cannot be said that § 1201 (b) never permits reduction of 
the total net long-term capital gain in response to imperatives 
emerging from other sections of the Code.8

8 The alternative tax has been applied flexibly in another context to 
effectuate a clear congressional policy facially inconsistent with the lan-
guage of § 1201. It has been held that the income tax deduction per-
mitted by 26 U. S. C. § 691 (c) for the amount of estate tax attributable 
to income in respect of a decedent can be offset against the estate’s 
capital gains before application of the alternative tax. The deduction was 
thought necessary to honor the congressional purpose animating the 
§ 691 (c) deduction of avoiding imposition of both estate and income taxes 
on sums included in an estate as income in respect of a decedent. See, 
e- Q-> Read v. United States, 320 F. 2d 550 (CA5 1963); Meissner v. 
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The Government explains its application of § 1201 (b) to 
capital gains distributable to noncharitable beneficiaries by 
noting that the Internal Revenue Code of 1954 manifests a 
general pattern of treating estates and trusts as conduits for 
distributable income. Accordingly, although estates are tax-
able entities, their distributable income is taxable to the 
beneficiaries rather than to the estates. Hence, to avoid 
assessing taxes against both the estate and its beneficiaries, the 
amounts includable in the beneficiaries’ gross income are 
excluded in computing the estate’s alternative tax. Sections 
661 (a) and 662 (a) are the sections said to implement this 
end.* 9 Section 661 (a) permits an estate or trust to deduct

United States, 176 Ct. Cl. 684, 364 F. 2d 409 (1966); Estate of Sidles v. 
Commissioner, 65 T. C. 873 (1976), acq. 1976-2 Cum. Bull. 2.

9 Title 26 U. S. C. § 661 (a) (1964 ed.) states:
“(a) Deduction.

“In any taxable year there shall be allowed as a deduction in computing 
the taxable income of an estate or trust (other than a trust to which 
subpart B applies), the sum of—

“(1) any amount of income for such taxable year required to be dis-
tributed currently (including any amount required to be distributed which 
may be paid out of income or corpus to the extent such amount is paid 
out of income for such taxable year); and

“(2) any other amounts properly paid or credited or required to be dis-
tributed for such taxable year;
“but such deduction shall not exceed the distributable net income of the 
estate or trust.”

Title 26 U. S. C. § 662 (a) (1964 ed.) provides:
“(a) Inclusion.

“Subject to subsection (b), there shall be included in the gross income 
of a beneficiary to whom an amount specified in section 661 (a) is paid, 
credited, or required to be distributed (by an estate or trust described in 
section 661), the sum of the following amounts:
“(1) Amounts required to be distributed currently.

“The amount of income for the taxable year required to be distributed 
currently to such beneficiary, whether distributed or not. If the amount 
of income required to be distributed currently to all beneficiaries exceeds 
the distributable net income (computed without the deduction allowed 
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from its gross income any income required to be distributed 
currently and any other amount properly paid or credited or 
required to be distributed for the taxable year. Section 662 
(a) in turn essentially directs a beneficiary to include in its 
gross income amounts described in § 661 (a).10

by section 642 (c), relating to deduction for charitable, etc., purposes) of 
the estate or trust, then, in lieu of the amount provided in the preceding 
sentence, there shall be included in the gross income of the beneficiary an 
amount which bears the same ratio to distributable net income (as so 
computed) as the amount of income required to be distributed currently 
to such beneficiary bears to the amount required to be distributed cur-
rently to all beneficiaries. For purposes of this section, the phrase 'the 
amount of income for the taxable year required to be distributed cur-
rently’ includes any amount required to be paid out of income or corpus 
to the extent such amount is paid out of income for such taxable year. 
“(2) Other amounts distributed.

“All other amounts properly paid, credited, or required to be distributed 
to such beneficiary for the taxable year. If the sum of—

“(A) the amount of income for the taxable year required to be dis-
tributed currently to all beneficiaries, and

“(B) all other amounts properly paid, credited, or required to be dis-
tributed to all beneficiaries
“exceeds the distributable net income of the estate or trust, then, in lieu 
of the amount provided in the preceding sentence, there shall be included 
in the gross income of the beneficiary an amount which bears the same 
ratio to distributable net income (reduced by the amounts specified in 
(A)) as the other amounts properly paid, credited or required to be dis-
tributed to the beneficiary bear to the other amounts properly paid, 
credited, or required to be distributed to all beneficiaries.”

10 The amount deductible by the estate under § 661 (a) and includ-
able in the gross income of the beneficiaries under § 662 (a) is generally 
limited by “distributable net income,” defined in 26 U. S. C. § 643 (a) 
(1964 ed.) as taxable income computed with certain modifications. One 
such modification is the exclusion of “[g]ains from the sale or exchange 
of capital assets ... to the extent that such gains are allocated to corpus 
and are not (A) paid, credited, or required to be distributed to any 
beneficiary during the taxable year, or (B) paid, permanently set aside, 
or to be used for the purposes specified in section 642 (c).” § 643 (a) (3).

Section 643 (a) (3) has been variously interpreted by the Second and 
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We agree that these provisions of the Code provide a sound 
justification for treating income distributable to taxable bene-
ficiaries as belonging to them rather than to the estate and

Ninth Circuits and by the parties in the course of this litigation. The 
Second Circuit in Statler Trust considered capital gains set aside for charity 
to be “inclu[ded] in the definition of distributable net income in §643 
(a)(3),” 361 F. 2d, at 131, hence indicating conduit treatment for such 
set-asides. The court below announced a more expansive view. It implied 
that all “[a]mounts distributed or set aside to charity . . . remain in 
distributable net income,” whether consisting of capital gain or ordinary 
income. 563 F. 2d, at 404. This construction was thought supportive of 
the Government’s position on the theory that “ 'conduit’ treatment [for 
charitable set-asides] would suggest that amounts distributed or set aside 
for charity would be excluded from . . . distributable net income.” Ibid. 
(emphasis in original).

The executors have insisted all along that the total amount of income 
constituting distributable net income as defined by § 643 (a)(3) does not 
include charitable distributions or set-asides whether consisting of capital 
gain or not. In the executors’ view, though § 643 (a) (3) directs that 
taxable income be modified by excluding capital gains paid to principal 
except for income allocable to charity or possessing other specified charac-
teristics, charitable set-asides are independently extracted from taxable 
income by virtue of the § 642 (c) deduction. The Government, unlike 
the court below, has never suggested that charitable set-asides consisting 
of ordinary income are included in total distributable net income. But 
the construction developed in the Government’s brief before this Court 
was that amounts deemed distributable to taxable beneficiaries do include 
capital gains added to residue but set aside for an exempt organization. 
The executors argued in reply, however, that computation of distributable 
net income pursuant to the Government’s formal instructions for the 
years in question produced a figure equal to the amount of an estate’s 
income exclusive of capital gains set aside for charity. At oral argument, 
the Government appeared to have changed its mind and to be conceding 
that its initial view and the more far-reaching construction of the Court 
of Appeals were in error:
“[F]or purposes of this argument we would be willing to concede that the 
taxpayers’ version of the computation of distributable net income and its 
[sic] attack on the example which we set out in our brief is correct.

“But we do submit that that is just utterly irrelevant. You come to the 
question of distributable net income only after you have arrived at taxable 
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hence for reducing the net long-term gain to be taxed to the 
estate under § 1201 (b) by the amount of gain distributable 
and taxable to the beneficiary. We also agree, as do the 
executors, that because § 66311 provides expressly that amounts 
qualifying as charitable deductions under § 642 (c) “shall not 
be included as amounts falling within section 661 (a) or 
662 (a),” charitable distributions or set-asides are not within 
the conduit system applicable to noncharitable beneficiaries. 
We reject the Government’s view, however, that this explana-
tion for the application of § 1201 to taxable distributions of 
capital-gains income also negates similar treatment for 
amounts of current income that are distributed to, or perma-
nently set aside for, charitable beneficiaries and that are 
deductible by the estate under § 642 (c). Indeed, the latter 
section serves to extract income destined for charitable entities 
from the taxable income of the estate and thus supplies a 
conduit for charitable contributions similar to that provided 
by §§ 661 (a) and 662 (a) in regard to income passing to tax-
able distributees. The express exclusion from §§ 661 (a) and 

income [which] has been diminished by that part of a charitable deduc-
tion or that part of a set aside for charity which comes out of gross 
income.

“And it is only at that point . . . that . . . distributable net income 
adjustments become relevant.” Tr. of Oral Arg. 35-36.
We need not attempt to resolve this contrariety of views, for we agree 
with the Government that the nature and function of distributable net 
income have little or nothing to do with the treatment of charitable set- 
asides under § 1201 (b).

11 Title 26 U. S. C. §663 (a)(2) (1964 ed.) provides:
“(a) Exclusions.

There shall not be included as amounts falling within section 661 (a) 
or 662 (a)—

(2) Charitable, etc., distributions.
Any amount paid or permanently set aside or otherwise qualifying for 

t e deduction provided in section 642 (c) (computed without regard to 
section 681).”
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662 (a) of those amounts deductible under § 642 (c) in no 
way refutes conduit treatment of such amounts. Rather, the 
exclusion pursuant to § 663 prevents a second deduction for 
charitable set-asides and recognizes as well that they are ac-
corded separate treatment elsewhere under the Code.12

The Government makes much of § 1202’s directive to 
exclude capital gains distributable to taxable beneficiaries in 
computing the capital-gains deduction, and of the absence of 
a similar mandate with respect to charitable distributions or 
set-asides, which are only subject to a deduction under § 642 
(c). Hence, it is argued, income distributions to charity are 
not to be considered the property of the beneficiary in the 
same sense as income passing to taxable entities is attributed 
to the distributees. We doubt that so much should turn on 
§ 1202.13 The provision having the operative role in removing

12 The legislative history of the 1954 Code makes plain that capital 
gains passing to charity were not encompassed by §§ 661 (a) and 662 (a)— 
which ensure conduit treatment of capital gains distributable to taxable 
beneficiaries—because income paid or set aside for charitable purposes was 
already immunized from taxation by § 642 (c). The House Committee 
explained that “[s]ince the estate or trust is allowed a deduction under 
section 642 (c) for these amounts, they are not allowed as an additional 
deduction for distributions nor are they treated as amounts distributed for 
purposes of section 662 in determining the amounts includible in the gross 
income of the beneficiaries.” H. R. Rep. No. 1337, 83d Cong., 2d Sess., 
A205 (1954); accord, S. Rep. No. 1622, 83d Cong., 2d Sess., 354 (1954).

13 Section 1202 is far less supportive of the Government’s position than 
the dissent would indicate. Our dissenting colleagues contend that, in 
excluding capital gains distributable to taxable beneficiaries from the 
computation of the capital-gains deduction, § 1202 authorizes a modifica-
tion of the meaning of “excess” of the net long-term capital gain over net 
short-term capital loss for purposes of § 1201 as well as § 1202. The 
modification must be extended to § 1201, according to the dissent, in order 
to preserve the scheme of the alternative tax. More specifically, half of 
the “excess” is deducted under § 1202, and the other half is deducted 
pursuant to the first step of § 1201; thus, to ensure that 100% of the 
excess- is deducted by operation of both provisions, the term “excess” must 
be construed similarly for purposes of both sections. The same mandate 



UNITED CALIFORNIA BANK v. UNITED STATES 193

180 Opinion of the Court

the noncharitable distribution from the estate income is § 661 
(a), and that section unmistakably provides a deduction for 
such sums, just as § 642 (c) permits deductions for distribu-
tions to nontaxable entities.

Nor do we agree that charitable and noncharitable distribu-
tions of long-term gain should be regarded differently because 
in the one case the distribution is taxable in the hands of the 
beneficiary and in the other it is tax free. Indeed, it is argu-
able that the reduction of the gain taxable under § 1201 (b) is 
even more justified when the income distribution is not only 

is assertedly absent with regard to income passing to charity. See post, 
at 208-209.

The dissenters’ thesis, however, at most explains why the first step of 
§ 1201 should be computed by excluding capital gains distributable to 
taxable beneficiaries. It provides no basis for removing such gains from 
the “excess” subject to the 25% flat rate under the second step of § 1201. 
Yet our dissenting Brethren agree that § 1201 (b) (2)—the second stage 
of the alternative tax—should not be literally construed to make capital 
gains passing to taxable beneficiaries taxable to the estate. The real 
reason is not to preserve consistency in abstract form, as the dissent’s 
definitional argument misleadingly suggests, but to maintain loyalty to 
conduit principles as manifested by §§ 661 (a) and 662 (a) in the context 
of capital gains distributable to taxable beneficiaries. See post, at 209.

Moreover, the absence of an exclusionary clause in § 1202 respecting 
capital gains distributable to charity is readily explainable in a fashion 
consistent with our position. The clause operates to prevent the estate 
from deducting under § 1202 50% of all capital gains distributable to 
taxable beneficiaries and then deducting an amount equal to 100% of such 
gams under § 661 (a). A redundant deduction is precluded in the context 
of gains passing to charity by a different, but equally effective, method. 
Specifically, the charitable counterpart of § 661 (a)—§ 642 (c)—expressly 
contemplates an adjustment for deductions already taken under § 1202. 
In that way, § 642 (c) ensures that no more, but certainly no less, than 
the entire amount of gains passing to charity will be exempt from taxation 
under the normal tax. In substance, then, capital gains distributable to 

th taxable and nontaxable beneficiaries are removed from income taxable 
o the estate by the normal method. Nothing our Brethren say warrants 

similar treatment for the former but not the latter under § 1201. See 
also n. 14, infra.
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deductible from estate income but also looked upon with such 
favor that it is not taxable at all in the hands of the dis-
tributee.14 Furthermore, distributions of income to taxable 
beneficiaries retain the same character in their hands as they 
had in the hands of the estate. 26 U. S. C. § 662 (b) (1964 
ed.). If such distributions are wholly or partly composed of 
capital gain, the distributee treats them as such in his own 
return. He is entitled to offset the gain with his own capital 
losses that accrued in other transactions having nothing to do 
with the estate. He may, therefore, suffer no tax at all on the 
gain. Nevertheless, and even though the estate would have 
paid a tax on the capital gain had it not been distributable, 
the estate’s net long-term capital gain for § 1201 (b) purposes 
would be reduced by the amount of the distribution. The 
executors’ position, with which we agree, is that a similar 
reduction of the net long-term gain taxable under § 1201 
should not be denied simply because the beneficiary is a 
charity that will pay no tax on the gain set aside for it.

As the Government and the Court of Appeals construe the 
Internal Revenue Code, the estate in this case, which set aside 
part of its capital gain for charity, must pay a higher income 
tax than if the same portion of capital gain had been distrib-
uted to a taxable beneficiary. Because the tax will inevitably 
reduce the residue, the burden of the extra tax will be borne 
either by the charities themselves or by noncharitable residual

14 The dissent suggests, however, that charitable and noncharitable dis-
tributions should be treated differently because the congressional policy 
against double taxation is implicated in the latter context but not the 
former. See post, at 209-210. But in exempting charitable entities from tax 
liability Congress manifested a purpose to insulate all income contributed 
to charity from taxation. Taxing income en route to charity while 
temporarily in the possession of an estate is as inconsistent with the 
congressional policy to exempt such income from federal taxation alto-
gether as taxing other income twice is inconsistent with the congressional 
policy to tax such income once.
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legatees. We doubt that Congress intended either result. The 
former allocation would contravene the statutory provision for 
the deduction of charitable set-asides—§ 642 (c) provides for 
their deductibility “without limitation”—and would indirectly 
offend the exemption extended to charities by § 501. Allo-
cating the burden to the noncharitable legatees would result 
in taxation of the capital gain accruing to their benefit at an 
effective rate higher than the 25% ceiling that § 1201 was 
intended to impose on the taxation of net long-term capital 
gain. If all of the net long-term capital gain in this case had 
been added to corpus and none distributed to or set aside for 
charity, there is no doubt that the estate’s alternative tax 
would have been lower than its normal tax and the tax on its 
net gain would have been limited to 25%. We cannot agree 
that the estate is not to have the full benefit of the 25% 
ceiling simply because part of its gain is set aside for a tax- 
exempt entity.

Ill
In support of its position, the Government presents an 

interesting history of the income taxation of capital gains. 
The central submission of this exegesis is that in 1924 tax-
payers were permitted to deduct the excess of ordinary deduc-
tions over ordinary income from capital gains subject to an 
alternative tax otherwise resembling § 1201, see Revenue Act 
of 1924, § 208 (a) (5), 43 Stat. 262, but that in 1938, when the 
alternative tax in its present form emerged, no allowance was 
made for reduction of the gain subject to the alternative tax 
by ordinary losses, see Revenue Act of 1938, § 117 (c)(1), 52 
Stat. 501. This development is interpreted by the Govern-
ment—mistakenly we think—as a deliberate rejection of the 
computational method advocated by the executors.

The issue here is not whether an excess of deductions over 
ordinary income may serve generally to reduce the gain 
subject to the alternative tax; rather, the inquiry concerns 
whether there is income properly attributable to the charitable 
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beneficiary that should not be taxed to the estate at all. 
Assuredly, had all of the capital gain been set aside for charity 
and had there been no other estate income, there would have 
been no tax at all; the § 642 charitable deduction would have 
negated the entire capital-gains income of the estate, thus 
subjecting no taxable income whatsoever to the normal tax. 
Equally clear is that when 45% of the capital gain is set aside 
for a charitable entity, the gain subject to the normal tax is 
reduced to that extent. The Government does not dispute 
that the net effect of this § 1202 computation is to recognize 
the entire amount set aside for the exempt organization. The 
executors now ask no more than full recognition of the conduit 
principle in the computation of the alternative tax. The 
legislative history on which the Government relies is not at 
all incompatible with the general applicability of the conduit 
concept. In fact, the legislative history of the 1954 Code 
makes plain that Congress sought rigorously to adhere “to the 
conduit theory of the existing law[, which] means that an 
estate or trust is in general treated as a conduit through which 
income passes to the beneficiary.” H. R. Rep. No. 1337, 83d 
Cong., 2d Sess., 61 (1954).15

15 In the same vein the Senate Committee explained that “[y]our com-
mittee’s bill contains the basic principles of existing law under which 
estates and trusts are treated as separate taxable entities, but are gen-
erally regarded as conduits through which income passes to the benefi-
ciary.” S. Rep. No. 1622, 83d Cong., 2d Sess., 82 (1954). Capital gains 
were to be taxable “to the estate or trust [only] where the gains must be 
or are added to principal,” id., at 343. See also H. R. Rep. No. 1337, 83d 
Cong., 2d Sess., A194r-A195 (1954); H. R. Conf. Rep. No. 2543, 83d Cong., 
2d Sess., 54 (1954), excepting amounts paid, credited, or required to be 
distributed to any beneficiary in the taxable year or “paid, permanently 
set aside, or to be used for the purposes specified in section 642 (c).” IbM- 
See also H. R. Rep. No. 1337, supra, at A194-A195; S. Rep. No. 1622, 
supra, at 343-344. This legislative history confirms our understanding 
of the statutory text as manifesting conduit treatment of capital gams 
passing to taxable and nontaxable beneficiaries alike.
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IV
The Government asserts nonetheless that a ruling favoring 

the executors would run counter to the Court’s decision in 
United States v. Foster Lumber Co., 429 U. S. 32 (1976), 
rendered two Terms ago. That case involved § 172 of the 
Internal Revenue Code of 1954, 26 U. S. C. § 172 (1964 ed.), 
which provided that a net operating loss incurred by a cor-
porate taxpayer in one year may be carried as a deduction 
against taxable income for preceding years. The issue was 
whether a loss was absorbed by capital gain in addition to 
ordinary income in the year to which it was first carried, or 
whether it was limited to offsetting only ordinary income. 
Section 172 in terms provided that, when a loss had been 
carried back to the first available year, it survived for carry-
over to subsequent periods only to the extent that it exceeded 
the taxable income of the earlier year. Because taxable 
income was defined generally in the Code to include both 
capital gain and ordinary income, the Court concluded that a 
loss carryback must be applied to the sum of the two.

The taxpayer in Foster Lumber never disputed that losses in 
carryover years could not be deducted from capital gain in exe-
cuting the second step of the alternative tax.16 In fact, because 
of that limitation, the taxpayer insisted that loss carrybacks 
should not be treated as absorbed by capital gains for purposes 
of § 172. Otherwise, in utilizing the alternative tax, the 
taxpayer would lose the benefit of that portion of the loss 
corresponding to capital gain. In rejecting the taxpayer’s 
contention, the Court noted that relevant legislative history 
belied any notion of a congressional intention to ameliorate 
all “wastage” of loss deductions. It was able to conclude that 
Congress has not hesitated in this area to limit taxpayers to 

16 The alternative tax involved in Foster Lumber was set forth in 26 
• S. C. § 1201 (a) (1964 ed.), which was the corporate counterpart of 

§ 1201 (b), the provision directly involved herein.
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the enjoyment of one tax benefit even though it could have 
made them eligible for two.” 429 U. S., at 46.

The Government maintains that the executors’ construction 
of the alternative tax conflicts with our assessment of its 
operation in Foster Lumber. The executors, in the Govern-
ment’s view, are no more entitled to exclude charitable set- 
asides in computing the second component of the alternative 
tax than was the taxpayer in Foster Lumber able to subtract 
excess ordinary deductions. But the construction of the alter-
native tax accepted by both parties in Foster Lumber, and 
assumed valid by this Court, merely accorded recognition to 
decisions discerning a congressional refusal—evidenced by the 
legislative history discussed in Part III, supra—to permit 
subtraction of ordinary losses from capital gains in the appli-
cation of § 1201.17 The executors do not deny that a taxpayer 
cannot reduce capital gains by the amount of ordinary 
losses in figuring the alternative tax, but argue that capital 
gains set aside for charity are not taxable to an estate to begin 
with. The Government acknowledges that there is ample 
support in the provisions of Subchapter J for reducing the 
estate’s net long-term capital gain by amounts distributable 
to taxable beneficiaries, and that Foster Lumber is thus dis-

17 See, e. g., Weil v. Commissioner, 23 T. C. 424 (1954), aff’d, 229 F. 2d 
593 (CA6 1956). There, the taxpayers’ total deduction, which included 
charitable deductions, exceeded their ordinary income, and they sought to 
utilize this excess to reduce the amount of their capital gains before apply-
ing the 25% tax available under § 1201 (b). The claim was rejected be-
cause there was no basis in § 1201 or other provisions of the Code for 
reducing net long-term capital gains by both the net short-term losses and 
by the excess of ordinary deductions over ordinary income and because per-
tinent legislative history contradicted the taxpayers’ construction. See 
Part III, supra. The court in the Weil case, however, had no occasion to 
consider whether the net long-term gain belonging to a charitable income 
beneficiary of an estate may be excluded by the estate in computing the 
alternative tax. See Chartier Real Estate Co. v. Commissioner, 52 T. C. 
346, 355 (1969), aff’d, 428 F. 2d 474 (CAI 1970).
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tinguishable in that context. We believe the decision is simi-
larly inapposite when charitable beneficiaries are involved.18

We think, then, that the Court of Appeals for the Second 
Circuit arrived at the correct result in the Statler Trust case. 
The court there recognized what this Court had earlier said: 
that currently distributable income is not treated “as the 
[estate’s] income, but as the beneficiary’s,” whose “share of 
the income is considered his property from the moment of its 
receipt by the estate.” Freuler v. Helvering, 291 U. S. 35, 
41-42 (1934). That principle survived in substance in the 
1954 Code; and to treat differently charitable and nonchari-
table distributions of capital gain for the purpose of computing 
the alternative tax under § 1201 (b) “stresses the form at the 
neglect of substance.” Statler Trust v. Commissioner, 361 F. 
2d, at 131. We agree with the Second Circuit that “the letter 
of § 1201 (b) must yield when it would lead to an unfair and 
unintended result.” Ibid.

18 It is notable, too, that the executors do not endeavor to pyramid the 
tax advantages associated with charitable income and capital gains in the 
face of a discernible congressional intention to “limit taxpayers to the 
enjoyment of one tax benefit.” United States v. Foster Lumber Co., 429 
U. S., at 46. Indeed, it seems to us that the Government’s construction 
itself yields cumulative tax benefits that Congress very likely never 
intended. According to the Government, § 1201 (b)(1) compels the reduc-
tion of the taxable income figure computed under § 1202 by “an amount 
equal to 50 percent” of the total “excess” of net long-term capital loss 
rather than by 50% of the long-term gain not set aside for charity. 
Although not the case here, in other circumstances the deduction afforded 
by the Government’s construction of § 1201 (b)(1) with its diminution of 
the partial tax may more than offset the higher tax resulting from the 
Government’s computation under § 1201 (b) (2) and may yield an alterna-
tive tax lower than the tax resulting from the executors’ approach and 
thus lower than that which would ensue if income moving to charity had 
never been held by the estate.

The contingency may be demonstrated by a hypothetical example, 
ssuming an effective tax rate on ordinary net income of 60% and estate 

receipts of $125,000 in ordinary income and $500,000 in long-term capital 
gains, with one-half of the capital gains allocable to a charitable benefi-
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The judgment of the Court of Appeals is reversed.

It is so ordered.

Mr . Justice  Stevens , with whom Mr . Justi ce  Stewar t  
and Mr . Justice  Rehnquist  join, dissenting.

Section 1202 of the Internal Revenue Code describes the 
“normal” method of computing the tax on a long-term capital 

ciary, the parties would compute the normal tax and the alternative tax 
as follows:
Normal tax

Gross income $625,000
Less: § 1202 deduction (250,000)

§ 642 (c) deduction (125,000)

Taxable income 250,000

Tax (at 60% rate) . $150,000
Alternative tax, per executors’ method

Estate taxable income $250,000
Less: 50% of that portion of long-term capital gain

not set aside for charity (50% of $250,000) (125,000)

Partial taxable income 125,000

Partial tax (60% effective rate) 75,000
Tax on long-term capital gain not set aside

for charity (25% of $250,000) 62,500

Total alternative tax $137,500

Alternative tax, per Government’s method

Estate taxable income $250,000
Less: 50% of all the excess of net long-term capital gain

over net short-term capital loss (50% of $500,000) (250,000)

Partial taxable income

Partial tax -0-
Tax on all net long-term capital gain (25% of $500,000) 125,000

Significantly, the executors do not complain that the redundant deduc-
tion available under the Government’s computational method would be 
“wasted” were ordinary income inadequate to absorb it. Quite to the
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gain.* 1 Section 1201 describes the “alternative” method which 
must be used if it produces a lesser tax than the § 1202 
computation.2 Under the “normal” method, one-half of the 
gain is deducted and the other half is included in taxable 
income and taxed at ordinary graduated rates. If a taxpayer’s 
income places him in a high enough tax bracket, the rate of 
tax under the normal method may exceed 25%. The “alter-
native” method prescribed by § 1201 protects the high-bracket 
taxpayer from this risk by imposing a flat 25% tax on the 
total capital gain and limiting the application of the graduated 
rates to the remainder of his income.

contrary, it is their position that the cumulative deduction would never be 
afforded under conduit treatment of capital gains en route to charity.

1 “§ 1202. Deduction for capital gains.
“In the case of a taxpayer other than a corporation, if for any taxable 

year the net long-term capital gain exceeds the net short-term capital loss, 
50 percent of the amount of such excess shall be a deduction from gross 
income. In the case of an estate or trust, the deduction shall be com-
puted by excluding the portion (if any), of the gains for the taxable year 
from sales or exchanges of capital assets, which, under sections 652 and 662 
(relating to inclusions of amounts in gross income of beneficiaries of 
trusts), is includible by the income beneficiaries as gain derived from the 
sale or exchange of capital assets.” 26 U. S. C. § 1202 (1964 ed.).

2Section 1201 (b) provides:
“Other taxpayers.

If for any taxable year the net long-term capital gain of any tax-
payer (other than a corporation) exceeds the net short-term capital loss, 
then, in lieu of the tax imposed by sections 1 and 511, there is hereby 
imposed a tax (if such tax is less than the tax imposed by such sections) 
which shall consist of the sum of—

(1) a partial tax computed on the taxable income reduced by an 
amount equal to 50 percent of such excess, at the rate and in the manner 
as if this subsection had not been enacted, and

(2) an amount equal to 25 percent of the excess of the net long-term 
capital gain over the net short-term capital loss.” 26 U. S. C. § 1201 (b) 
(1964 ed.).

The “alternative” method for corporate taxpayers is specified in 26 
U.8.C. §1201 (a) (1964 ed.).
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The alternative method was expressly designed to provide a 
limited benefit for a limited class of taxpayers. That class 
includes individuals, corporations, and fiduciaries. The statu-
tory language used to describe the precise scope of the benefit 
is clear and has been consistently applied to corporate and 
individual taxpayers for decades. The question presented by 
this case is whether a departure from the plain meaning of the 
statute should be adopted for the special benefit of fiduciaries 
in the high tax brackets.

The Court does not squarely address that question. Instead 
it regards the controlling question as whether there is any 
justification for a. distinction between distributions by a fidu-
ciary to taxable beneficiaries and such distributions to non- 
taxable beneficiaries. In my judgment both questions should 
be answered by adhering to the language used by Congress to 
define taxpayers’ responsibilities. The language requires both 
fiduciaries and nonfiduciaries to use the same methods of com-
puting their capital-gains taxes, but draws a sharp distinction 
between distributions by fiduciaries to taxable beneficiaries 
and such distributions to charity.

I
The controversy in this case centers around the meaning of 

the word “excess.” The term is used both in § 1202’s descrip-
tion of the “normal” tax and in § 1201’s description of the 
“alternative” tax. In both sections “excess” is defined to 
mean the amount by which, in any year, the taxpayer’s “net 
long-term capital gain exceeds the net short-term capital loss. 
The Government takes the straightforward position that 
“excess” means exactly what the statute says—the difference 
between the taxpayer’s net long-term capital gain and his net 
short-term capital loss—and that this meaning is exactly the 
same in both the normal and the alternative tax computations.

With respect to § 1202’s normal method, the petitioners do 
not challenge the Government’s interpretation or the final tax
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that it produces. Both parties agree that the dollar value of 
the statutory term “excess” as used in the normal calculation 
of petitioners’ 1967 income tax is $500,000.3 4 On their return 
petitioners recognized that the § 1202 capital-gains deduction 
of “50 percent of the amount of such excess,” was $250,000, or 
half of the total net long-term capital gain of $500,000/ In 
computing the § 1202 deduction petitioners did not even sug-
gest that this excess should have first been reduced by the 
portion set aside for charity.5

3 The dollar value of the statutory term “excess” is reflected twice in the 
normal tax calculation. Taking the rounded-off figures from petitioners’ 
1967 return, set forth ante, at 185 n. 5 of the Court’s opinion, the 
estate’s 1967 gross income of $595,000 included net long-term capital gain 
of $500,000. As the first step in the calculation of its normal tax, the tax-
payer is allowed a deduction of “50 percent of the amount of such excess” 
or $250,000. 26 U. S. C. § 1202 (1964 ed.) (emphasis added). In the next 
step, the charitable deduction is taken: Under §642 (c) of the Code, an 
adjustment in the charitable deduction is required to reflect the fact that 
half of the contribution out of long-term capital gains has already been 
included in the § 1202 “deduction for excess of capital gains over capital 
losses.” This required adjustment yields a net charitable deduction of 
$112,500 rather than the total amount of $225,000 actually set aside for 
charity. After subtracting all other miscellaneous deductions, the estate 
shows a taxable income of $146,000 subject to tax, at normal rates, of 
$88,000.

4 Because the estate incurred no short-term or long-term capital losses 
m 1967 and 1968, I sometimes' refer simply to “net long-term capital 
gain” or “capital gain.”

’They recognized^s well that for purposes of the § 642 (c) adjustment 
to the charitable deduction, “the excess of capital gains over capital losses” 
referred to the total excess, without any prior reduction for charitable con-
tributions. Section 642 (c), with emphasis added to the portion relevant 
to this discussion, provides:

§ 642. Special rules for credits and deductions.

(c) Deduction for amounts paid or permanently set aside for a charitable 
purpose.

In the case of an estate or trust (other than a trust meeting the 
specifications of subpart B) there shall be allowed as a deduction in com-
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It is with respect to the alternative method that the peti-
tioners and the Government part company on the meaning 
of the term “excess.” The § 1201 alternative calculation is 
actually a sequel to § 1202’s normal calculation which provides 
a deduction of 50% of the “excess.” In the alternative calcu-
lation the taxpayer deducts the second half of the “excess” 
from his ordinary income and computes a partial tax on the 
income remaining after the entire “excess” has been excluded; 
then he computes the alternative tax on the entire capital 
gain, or excess, at a 25% rate.

Using 1967 as an example, see ante, at 186, nn. 6 and 7, 
under the Government’s view, not only the first 50% of the 
excess deducted pursuant to § 1202 but also the second 50% 
deducted pursuant to §1201 (b)(1) amounts to $250,000. 
This consistency effects an exclusion of the entire $500,000 
capital gain from the calculation of the partial tax. Peti-
tioners, however, make what I regard as the astounding 
contention that even though the first half of the excess 
calculated under § 1202 amounted to $250,000, the second half

puting its taxable income (in lieu of the deductions allowed by section 
170 (a), relating to deduction for charitable, etc., contributions and gifts) 
any amount of the gross income, without limitation, which pursuant to the 
terms of the governing instrument is, during the taxable year, paid or per-
manently set aside for a purpose specified in section 170 (c), or is to be 
used exclusively for religious, charitable, scientific, literary, or educational 
purposes, or for the prevention of cruelty to children or animals, or for 
the establishment, acquisition, maintenance or operation of a public ceme-
tery not operated for profit. For this purpose, to the extent that such 
amount consists of gain from the sale or exchange of capital assets held for 
more than 6 months, proper adjustment of the deduction otherwise allow-
able under this subsection shall be made for any deduction allowable to 
the estate or trust under section 1202 (relating to deduction for excess of 
capital gains over capital losses). In the case of a trust, the deduction 
allowed by this subsection shall be subject to section 681 (relating to 
unrelated business income and prohibited transactions).” 26 U. S. C. 
§ 642 (c) (1964 ed.) (emphasis added).
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calculated under § 1201 amounted to only $137,500.6 Peti-
tioners obtained this latter figure by treating the term “excess” 
in § 1201 as the amount remaining after 45% had been set 
aside for charity.7

In my judgment, there is simply no basis for accepting 
petitioners’ argument that “excess” means one thing when 
used in § 1202 and quite another when used in § 1201. Nor is 
there any basis for rewriting the statutory definition of 
“excess” in either section in order to reduce the amount by 
which “net long-term capital gain exceeds the net short-term 
capital loss” by the portion of the capital gains set aside for 
charity. No rewriting is necessary in order to fulfill the 
purpose of the statute. For the Government’s reading is con-
sistent with both the plain meaning and the underlying 
purpose of the statutory provision. The Government’s view 
allows every taxpayer either to include 50% of his capital gain 
in ordinary income and to take a charitable deduction under 
§ 642 or, alternatively, to exclude the entire capital gain from 
the portion of his income which is taxed at ordinary rates 
(after charitable and other deductions have been taken) and 
to pay the 25% tax on the entire capital gain.

To be sure, in situations like this it may be to the taxpayer’s 
advantage in calculating his alternative tax to take the char-

6 The Court makes the equally astonishing suggestion that even if the 
relationship between § 1202 and the first step in the § 1201 calculation 
requires that “excess” be given the same meaning, that word may never-
theless be given a different meaning in the second step of the § 1201 
calculation. See ante, at 192-193, n. 13. This suggestion is no more tenable 
than the taxpayer’s argument and would produce a different tax than the 
Court approves today.

7 Although the exclusion of $137,500 instead of $250,000 produces a higher 
partial tax than a consistent interpretation of the word “excess,” this 
gambit is rewarded by the second step of thè alternative calculation. Sec-
tion 1201 (b) (2) imposes a flat 25% tax on the excess of the net long-term 
capital gain over the net short-term capital loss: Under the Government’s 
view, this amounts to $125,000 (25% of $500,000) whereas under petition-
er’s view the capital gains tax is only $68,750 (25% of $275,000).
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itable deduction, not against ordinary income subject to the 
partial tax, but rather against capital-gain income subject to 
the flat 25% tax rate. The advantage petitioners seek would 
avoid “wasting” a portion of the charitable deductions. But 
the fiduciary taxpayer is not alone in facing this risk as a 
result of the Government’s interpretation. Individual and 
corporate taxpayers may similarly find that a portion of their 
charitable deductions are “wasted” in the calculation of the 
alternative tax. Nor do fiduciaries have any special interest 
in the policy of encouraging charitable contributions; from 
the point of view of the charity which receives the contribu-
tions, it does not matter whether the donor is an individual, a 
corporation, or a fiduciary.

Nonetheless, it is established and accepted that individual 
and corporate taxpayers are not free to calculate their alterna-
tive taxes in the manner which the Court today holds is 
acceptable for fiduciary taxpayers. While the Revenue Act of 
1924 did in certain circumstances authorize the use of ordinary 
deductions to reduce the amount of capital gains,8 that aspect 
of the law was changed in 1938.9 Ever since that time, the

8 Section 208 (a)(5) of the Revenue Act of 1924 provided:
“The term 'capital net gain’ means the excess of the total amount of 

capital gain over the sum of (A) the capital deductions and capital losses, 
plus (B) the amount, if any, by which the ordinary deductions exceed the 
gross income computed without including capital gain.” 43 Stat. 262.

8 “The 1938 Revenue Act combined the percentage concept of the then 
existing law with the alternative tax principles of the revenue acts in 
effect prior to the 1934 Act. Except for changes immaterial to the issue 
in the instant case, the provisions of the 1938 Act and the 1939 Code in 
effect for 1948 are substantially the same. Compare sections 117 (b) and
117(c)(1) of the 1938 Act with sections 117(b) and 117(c)(2) of 
the 1939 Code as amended. The effect of section 117 of the 1938 Act, 
as intended by the Congress which first enacted it, was to place an 
upper limit on the amount of tax levied upon capital gain. See S. Rept. 
No. 1567, 75th Cong., at p. 20, reported in 1939-1 C. B. (Part 2) 779, 
794. The 1938 Act thus provided that the taxable portion of sue 
gain is either added to the taxpayer’s other gross income and taxed in
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Government’s interpretation of the capital-gains tax computa-
tion has been applied consistently to individual and corporate 
taxpayers to deny them the benefit which petitioners today are 
granted.10

In upholding the Government’s interpretation of the alter-
native tax calculation with respect to an individual taxpayer, 
the Tax Court observed:

“We agree with petitioners that respondent’s determi-
nation renders ineffective a part of their charitable con-
tributions. We repeat, however, that the alternative tax 
is imposed only if it is less than the tax computed under 
the regular method which permits deduction of the total 
contributions in the instant case.” 11

That observation is equally relevant to this case. That the 
“alternative” method, as computed by the Government, results 
in a greater total tax than the “normal” method means only 
that the taxpayer must pay the “normal” tax. The “alterna-
tive” method is just that: it is to be used in those cases, and 
only those cases, in which it produces a lower tax.

In this case, the statutory language is plain and unam-
biguous. It has been well understood for four decades in 
cases involving individual and corporate taxpayers. In view 
of this clarity and consistency of interpretation, the burden of 

the regular manner at the prescribed rate, or taxed separately at a 
flat rate, according to which method produces the lesser tax.” Weil v. 
Commissioner, 23 T. C. 424, 428-429 (1954), aff’d, 229 F. 2d 593 (CA6 
1956).

10 In two especially thoughtful opinions, the Tax Court upheld this inter-
pretation with respect to individual and corporate taxpayers, finding it to 
be mandated by the plain words and legislative history of the statutory 
provisions involved. See Weil v. Commissioner, supra; Chartier Real 
Estate Co. v. Commissioner, 52 T. C. 346, 350-356 (1969), aff’d, 428 F. 

fl 474 (CAI 1970). In its opinion today, the Court does not in any way 
Question the soundness of these decisions. Instead it has fashioned a 
special rule, applicable only to fiduciaries.

1 Weil v. Commissioner, supra, at 432.
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demonstrating that the same language should be read differ-
ently for fiduciaries is especially heavy. In my judgment, 
petitioners have completely failed to carry that burden.

II
Petitioners make no attempt to explain why the calcula-

tion of the alternative capital-gains taxes of estates and trusts 
should be any different from the calculations of such taxes for 
individual and corporate taxpayers. Nor do petitioners point 
to any statutory language which even arguably supports the 
different meanings they attach to the term “excess” in §§ 1202 
and 1201 (b). Instead, they contend that the Government 
has ignored the plain meaning of the term “excess” with 
respect to capital gains set aside for taxable beneficiaries and 
therefore should do the same—at least in the calculation of the 
alternative tax—when the beneficiaries are charitable.12

In my view the Government has been faithful to the statute 
in its treatment of distributions to taxable beneficiaries, as 
well as in its treatment of charitable contributions. It is 
true, as petitioners argue, that the Government allows estates 
to exclude distributions to taxable beneficiaries from the 
“excess” long-term capital gains used in the alternative tax 
computations. But such distributions are also excluded from 
the “excess” in making the normal calculation pursuant to 
§ 1202. The reason for this treatment is clear, and is critical 
in undermining petitioners’ argument.

12 Were it in fact the case that the Government’s interpretation of 
“excess” with respect to distributions to taxable beneficiaries is incon-
sistent with the statute, that would hardly establish that it should apply 
the same incorrect interpretation when the beneficiaries are not taxable. 
It would only suggest that the Government ought to address and correct 
the mistaken interpretation. An error is not cured by compounding it, 
nor does a taxpayer have a right to be freed of a correct calculation of 
his taxes because the Government may have erred with respect to a differ-
ent class of taxpayers.
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The express language of § 1202, which prescribes the normal 
deduction for capital gains, directs estates and trusts to 
exclude from their calculation of “excess” all amounts which 
are included in the income of taxable beneficiaries.13 Con-
sistency in making the sequential calculations prescribed by 
§§ 1202 and 1201 (b) mandates a similar exclusion from “such 
excess” with respect to both provisions; otherwise, the statu-
tory scheme of the alternative method would be frustrated. 
For, as has already been noted, the first half of “such excess” 
is deducted under § 1202 and the other half of the same excess 
is deducted in the partial tax computation under § 1201.

The Government’s reading of the statute not only gives the 
word “excess” a consistent meaning, but also effectuates the 
clearly stated intent of Congress expressed in §§ 661 (a) and 
662 (a) of the Code. Those sections provide, as the major-
ity so strongly emphasizes, that the estate is a mere conduit 
with respect to income distributed to taxable beneficiaries. In 
purpose and effect, they reflect a legislative decision to avoid 
a double tax on the same income and to place the burden of 
paying the single tax which is due on the beneficiary. The 
Government’s interpretation of “excess” in § 1202 and 
§ 1201 (b), which excludes from the estate’s income the 
amounts included in the income of the taxable beneficiary 
under § 662 (a), clearly serves these purposes; any other inter-
pretation would result in the double taxation of estate income 
which Congress, as the majority recognizes, has clearly sought 
to avoid.14

13 ‘In the case of an estate or trust, the deduction shall be computed by 
excluding the portion (if any), of the gains for the taxable year from 
sales or exchanges of capital assets, which, under sections 652 and 662 
(relating to inclusions of amounts in gross income of beneficiaries of 
trusts), is includible by the income beneficiaries as gain derived from the 
sale or exchange of capital assets.” 26 U. S. C. § 1202 (1964 ed.).

Effectuation of that intent also explains the other departures from the 
iteral meaning of § 1201 in the cases cited ante, at 187-188, n. 8.
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Obviously, there is no risk of double taxation when the 
beneficiary is a charity: The only potential taxpayer is the 
estate itself and the only question is how much tax it shall 
pay.15 When there are two potential taxpayers—the estate 
and the beneficiary—the total tax on the income of the estate 
is the sum of the taxes paid by both. Thus, while petitioners 
are technically correct in arguing that the estate’s taxes in 
this case would have been lower, under the Government’s 
interpretation, if the entire capital gain had been distributed 
to taxable beneficiaries, this argument ignores the taxes paid 
by the beneficiaries on their receipts from the estate. By 
treating the trust as a mere conduit for the income distributed 
to taxable beneficiaries, Congress shifted the tax burden with-
out changing the amount of income subject to tax or imposing 
a double tax burden on the same income.16

Thus, whether one focuses on the word “excess” in connec-
tion with distributions to charities, or in connection with dis-
tributions to taxable beneficiaries, the Government ascribes 
the same meaning to the term in § 1201 as in § 1202. The 
Government’s conclusion that § 1202’s express direction to 
exclude distributions to taxable beneficiaries requires a like 
exclusion in § 1201 merely illustrates the paramount impor-

15 In calculating its taxable income under the normal method, the 
estate is, as the Court emphasizes, permitted under § 642 (c) a deduction 
“without limitation” for its charitable contributions. But this provision 
for charitable deductions “without limitation” serves only to free fiducianes 
from the percentage limitations of § 170 (b) applicable to individual tax-
payers; it does not, in itself, support or establish “conduit” treatment for 
charitable contributions in the calculation of the alternative tax.

16 Petitioners also argue that because the estate’s capital-gains tax must 
be paid out of the residue, the effective rate of the tax on the beneficiaries 
may exceed the 25% ceiling the alternative tax provisions were designed 
to impose. See ante, at 194-195. The ceiling on the tax on the estates 
$500,000 gain in 1967 amounted to $125,000. This litigation involves a 
dispute over whether the estate’s total tax in 1967 amounts to $88,000 or 
only $70,800. Petitioners do not explain how the resolution of that dispute 
can have the effect of breaking through the $125,000 ceiling.
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tance of giving the word “excess” the same meaning in both 
sections. It surely provides no support for petitioners’ 
remarkable contention that two halves of the same excess are 
unequal.

Ill
In final analysis, this case requires us to consider how the law 

in a highly technical area can be administered most fairly. 
I firmly believe that the best way to achieve evenhanded 
administration of our tax laws is to adhere closely to the 
language used by Congress to define taxpayers’ responsibilities. 
Occasionally there will be clear manifestations of a contrary 
intent that justify a nonliteral reading, but surely this is not 
such a case.

I respectfully dissent.
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CORBITT v. NEW JERSEY

APPEAL FROM THE SUPREME COURT OF NEW JERSEY

No. 77-5903. Argued October 3, 1978—Decided December 11, 1978

Under the New Jersey homicide statutes, life imprisonment is the 
mandatory punishment for defendants convicted by a jury of first-degree 
murder, while a term of not more than 30 years is the punishment for 
second-degree murder. Trials to the court and guilty pleas are not 
allowed in murder cases, but a plea of non vult is allowed. If such a 
plea is accepted, the judge need not decide whether the murder is first 
or second degree, but the punishment is either life imprisonment or the 
same punishment as is imposed for second-degree murder. Appellant, 
after pleading not guilty to a murder indictment, was convicted by a 
jury of first-degree murder and accordingly sentenced to fife imprison-
ment. The New Jersey Supreme Court affirmed, rejecting appellant’s 
contention that the possibility of a sentence of less than life upon the 
plea of non vult, combined with the absence of a similar possibility when 
found guilty of first-degree murder by a jury, was an unconstitutional 
burden on his rights under the Fifth, Sixth, and Fourteenth Amendments 
and also violated his right to equal protection under the Fourteenth 
Amendment. Held:

1. The New Jersey sentencing scheme does not impose an uncon-
stitutional burden on appellant’s rights under the Fifth, Sixth, and 
Fourteenth Amendments. Pp. 216-225.

(a) Although the mandatory punishment when a jury finds a 
defendant guilty of first-degree murder is life imprisonment, the risk of 
that punishment is not completely avoided by pleading non vult because 
the judge accepting the plea has authority to impose a life term. United 
States v. Jackson, 390 U. S. 570, distinguished. Pp. 216-217.

(b) Not every burden on the exercise of a constitutional right, and 
not every pressure or encouragement to waive such a right, is invalid, 
specifically, there is no per se rule against encouraging guilty pleas- 
Here, the probability or certainty of leniency in return for a non vult 
plea did not invalidate the mandatory life sentence, there having been 
no assurances that a plea would have been accepted and if it had been 
that a lesser sentence would have been imposed. Cf. Bordenkircher v. 
Hayes, 434 U. S. 357. Pp. 218-222.

(c) If appellant had tendered a plea and if it had been accep 
and a term of years less than fife had been imposed, this would simp y 
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have recognized that there had been a plea and that in sentencing it is 
constitutionally permissible to take that fact into account. Absent the 
abolition of guilty pleas and plea bargaining, it is not forbidden under 
the Constitution to extend a proper degree of leniency in return for 
guilty pleas, and New Jersey has done no more than that. Pp. 222-223.

(d) There was no element of retaliation or vindictiveness against 
appellant for going to trial, where it does not appear that he was 
subjected to unwarranted charges or was being punished for exercising 
a constitutional right. While defendants pleading non vvlt may be 
treated more leniently than those who go to trial, withholding the 
possibility of leniency from the latter cannot be equated with imper-
missible punishment as long as plea bargaining is held to be a proper 
procedure. Pp. 223-224.

(e) The New Jersey sentencing scheme does not exert such a 
powerful influence to coerce inaccurate pleas non vvlt as to be deemed 
constitutionally suspect. Here, the State did not trespass on appellant’s 
rights so long as he was free to accept or refuse the choice presented to 
him by the State, i. e., to go to trial and face the risk of life imprison-
ment or to seek acceptance of a non vvlt plea and imposition of the 
lesser penalty. P. 225.

2. Nor does the sentencing scheme infringe appellant’s right to equal 
protection under the Fourteenth Amendment, since all New Jersey 
defendants are given the same choice as to whether to go to trial or 
plead non vvlt. Defendants found guilty by a jury are not penalized 
for exercising their right to a jury trial any more than defendants who 
plead guilty are penalized for giving up the chance of acquittal at trial. 
Equal protection does not free those who made a bad assessment of 
risks or a bad choice from the consequences of their decision. Pp. 
225-226.

74 N. J. 379, 378 A. 2d 235, affirmed.

Whit e , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Blac kmu n , Powel l , and Rehn qui st , JJ., joined. Ste wart , J., filed 
an opinion concurring in the judgment, post, p. 226. Ste ve ns , J., filed a 
dissenting opinion, in which Bre nnan  and Mars hall , JJ., joined, post, 
P. 228.

James K. Smith, Jr., argued the cause for appellant. With 
him on the brief was Stanley C. Van Ness.

John DeCicco, Deputy Attorney General of New Jersey, 
argued the cause for appellee. With him on the brief were 
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John J. Degnan, Attorney General, David S. Baime, Assistant 
Attorney General, and Anthony J. Parrillo, Deputy Attorney 
General.

Mr . Justice  White  delivered the opinion of the Court.
Under the New Jersey homicide statutes,1 some murders are 

of the first degree; the rest are of the second degree. Juries 

1The relevant statutes are N. J. Stat. Ann. §§2A: 113-1 to 2A: 113-4 
(West 1969 and Supp. 1978-1979):
“2A: 113-1. Murder

“If any person, in committing or attempting to commit arson, burglary, 
kidnapping, rape, robbery, sodomy or any unlawful act against the peace 
of this state, of which the probable consequences may be bloodshed, kills 
another, or if the death of anyone ensues from the committing or attempt-
ing to commit any such crime or act; or if any person kills a judge, 
magistrate, sheriff, constable or other officer of justice, either civil or 
criminal, of this State, or a marshal or other officer of justice, either 
civil or criminal, of the United States, in the execution of his office or 
duty, or kills any of his assistants, whether specially called to his aid or 
not, endeavoring to preserve the peace or apprehend a criminal, knowing 
the authority of such assistant, or kills a private person endeavoring to 
suppress an affray, or to apprehend a criminal, knowing the intention with 
which such private person interposes, then such person so killing is guilty 
of murder.
“2A: 113-2. Degrees of murder; designation in verdict

“Murder which is perpetrated by means of poison, or by lying in wait, 
or by any other kind of willful, deliberate and premeditated killing, or 
which is committed in perpetrating or attempting to perpetrate arson, 
burglary, kidnapping, rape, robbery or sodomy, or which is perpetrated in 
the course or for the purpose of resisting, avoiding or preventing a lawful 
arrest, or of effecting or assisting an escape or rescue from legal custody, 
or murder of a police or other law enforcement officer acting in the 
execution of his duty or of a person assisting any such officer so acting, is 
murder in the first degree. Any other kind of murder is murder in the 
second degree. A jury finding a person guilty of murder shall designate 
by their verdict whether it be murder in the first degree or in the second 
degree.”
“2A: 113-3. Murder; plea of guilty not to be received; plea of non vult 

or nolo contendere and sentence thereon
“In no case shall the plea of guilty be received upon any indictment for
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rendering guilty murder verdicts are to designate whether the 
murder was a first- or second-degree crime. The mandatory 
punishment, to be imposed by the judge, for those convicted 
by a jury of first-degree murder is life imprisonment;* 2 * * S * * 
second-degree murder is punished by a term of not more than 
30 years. Trials to the court in murder cases are not per-
mitted, and guilty pleas to murder indictments are forbidden. 
Pleas of non vult or nolo contendere, however, are allowed. 
“If such plea be accepted,” the punishment “shall be either 
imprisonment for life or the same as that imposed upon a 
conviction of murder in the second degree.”8 The judge 

murder, and if, upon arraignment, such plea is offered, it shall be disre-
garded, and the plea of not guilty entered, and a jury, duly impaneled, 
shall try the case.

“Nothing herein contained shall prevent the accused from pleading non 
vult or nolo contendere to the indictment; the sentence to be imposed, if 
such plea be accepted, shall be either imprisonment for life or the same as 
that imposed upon a conviction of murder in the second degree.
“2A: 113-4. Murder; punishment

“Every person convicted of murder in the first degree, [his] aiders, 
abettors, counselors and procurers, shall suffer death unless the jury shall 
by its verdict, and as a part thereof, upon and after the consideration of 
all the evidence, recommend life imprisonment, in which case this and no 
greater punishment shall be imposed.

‘Every person convicted of murder in the second degree shall suffer 
imprisonment for not more than 30 years.”
Manslaughter is separately defined in §2A: 113-5 (West 1969).

2 The provision for the death penalty in §2A: 113-4 was invalidated in 
Funicello v. New Jersey, 403 U. S. 948 (1971). On remand, the New 
Jersey Supreme Court held the death penalty provision severable from 
the statute and ruled that life imprisonment was to be imposed upon all 
defendants convicted by a jury of first-degree murder, State v. Funicello,
60 N. J. 60, 286 A. 2d 55, cert, denied sub nom. New Jersey v. Presha, 408
U. S. 942 (1972).

SN. J. Stat. Ann. § 2A: 113-3 (West 1969). As the statute suggests, the
trial judge has complete discretion to refuse to accept the plea. See
State v. Sullivan, 43 N. J. 209, 246, 203 A. 2d 117, 196 (1964). He may
not, however, accept a plea if the defendant maintains his innocence,
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entertaining the plea determines that there is a factual basis 
for conviction but need not decide whether the murder is 
first or second degree.

Appellant Corbitt, after pleading not guilty to a murder 
indictment, was convicted of committing murder in the course 
of an arson—a felony murder and one of the first-degree 
homicides.* 4 He was sentenced to the mandatory punishment 
of life imprisonment. His conviction and sentence were af-
firmed by the New Jersey appellate courts. The New Jersey 
Supreme Court rejected his contention that because defend-
ants pleading non vult could be sentenced to a lesser term, the 
mandatory life sentence following a first-degree murder verdict 
was an unconstitutional burden upon his right to a jury trial 
under the Sixth and Fourteenth Amendments and upon his 
right against compelled self-incrimination under the Fifth and 
Fourteenth Amendments, as well as a violation of his right to 
equal protection of the laws under the Fourteenth Amend-
ment. 74 N. J. 379, 378 A. 2d 235 (1977). We noted 
probable jurisdiction. 434 U. S. 1060 (1978).

Appellant’s principal reliance is upon United States v. 
Jackson, 390 IT. S. 570 (1968). There, this Court held that 
the death sentence provided by the Federal Kidnaping 
Act was invalid becausefcit could be imposed only upon the 
recommendation of a jury accompanying a guilty verdict, 
whereas the maximum penalty for those tried to the court 
after waiving a jury and for those pleading guilty was life 

stands mute, or refuses to admit facts that establish guilt. State v. Reali, 
26 N. J. 222, 139 A. 2d 300 (1958); State v. Sands, 138 N. J. Super. 103, 
109-112, 350 A. 2d 274, 277-279 (App. Div. 1975); State v. Rhein, 117 
N. J. Super. 112, 283 A. 2d 759 (App. Div. 1971).

4 Corbitt was indicted on two counts of arson and one count of murder. 
The State presented its case on a felony-murder basis. He was found 
guilty on one count of arson and on the murder count. Sentences of life 
imprisonment for felony murder and a concurrent term for arson were 
imposed. Because the arson conviction was deemed merged into the 
murder conviction, the separate sentence for arson was set aside on appeal.



CORBITT v. NEW JERSEY 217

212 Opinion of the Court

imprisonment. Only those insisting on a jury trial faced the 
possibility of a death penalty. These provisions were held to 
be a needless encouragement to plead guilty or to waive a 
jury trial, and the death penalty was consequently declared 
unconstitutional.

We agree with the New Jersey Supreme Court that there 
are substantial differences between this case and Jackson, and 
that Jackson does not require a reversal of Corbitt’s convic-
tion. The principal difference is that the pressures to forgo 
trial and to plead to the charge in this case are not what they 
were in Jackson. First, the death penalty, which is “unique 
in its severity and irrevocability,” Gregg v. Georgia, 428 U. S. 
153, 187 (1976), is not involved here. Although we need not 
agree with the New Jersey court that the Jackson rationale 
is limited to those cases where a plea avoids any possibility of 
the death penalty’s being imposed, it is a material fact that 
under the New Jersey law the maximum penalty for murder 
is life imprisonment, not death. Furthermore, in Jackson, 
any risk of suffering the maximum penalty could be avoided 
by pleading guilty. Here, although the punishment when a 
jury finds a defendant guilty of first-degree murder is life 
imprisonment,5 the risk of that punishment is not completely 
avoided by pleading non vult because the judge accepting the 
plea has the authority to impose a life term. New Jersey 
does not reserve the maximum punishment for murder for 
those who insist on a jury trial.

It is nevertheless true that while life imprisonment is the 

5 New Jersey Stat. Ann. § 2A: 113-2 (West 1969) directs a jury finding a 
defendant guilty of murder to “designate by their verdict whether it be 
niurder in the first degree or in the second degree.” It thus appears that 
in appropriate cases the jury would be instructed on both first- and 
second-degree murder. In this case, however, the State proceeded on a 
felony-murder basis; the judge considered it to be a first-degree felony-
murder case; and there were no instructions on second-degree murder or 
manslaughter. As far as the record before us reveals, Corbitt did not 
equest or object to the absence of instructions on lesser crimes.
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mandatory punishment for a defendant against whom a jury 
has returned a first-degree murder verdict, a judge accepting 
a non vult plea does not classify the murder6 and may impose 
either life imprisonment or a term of up to 30 years. The 
defendant who wishes to avoid the certainty of life imprison-
ment if he is tried and found guilty by the jury of first-degree 
murder, may seek to do so by tendering a non vult plea. 
Although there is no assurance that he will be so favored, the 
judge does have the power to accept the plea and to sentence 
him to a lesser term.7 It is Corbitt’s submission that the 
possibility of a sentence of less than life upon the plea of 
non vult, combined with the absence of a similar possibility 
when found guilty by a jury, is an unconstitutional burden 
on his federal rights under the Fifth, Sixth, and Fourteenth 
Amendments.

As did the New Jersey Supreme Court, we disagree. The 
cases in this Court since Jackson have clearly established that 
not every burden on the exercise of a constitutional right, and 
not every pressure or encouragement to waive such a right, is 
invalid.8 Specifically, there is no per se rule against encour-

6 Under New Jersey law, the plea is to be directed to the indictment, 
which may charge murder generally. The trial court accepting a plea 
does not hold a hearing for the purpose of determining the degree of guilt 
or make any such determination. State v. Williams, 39 N. J. 471, 479,189 
A. 2d 193, 197 (1963); State v. Walker, 33 N. J. 580, 588-589, 166 A. 2d 
567, 571-572 (1960).

7 If the plea is accepted, the sentencing judge would appear to have 
discretion not only to impose up to 30 years on facts that might have 
warranted a first-degree murder verdict by a jury but also to impose a 
life term where the facts indicate a second-degree murder verdict.

8 For example, in Crampton v. Ohio, decided with McGautha v. Cali-
fornia, 402 U. S. 183 (1971), we upheld Ohio’s procedure whereby the 
jury determines both guilt and punishment in a single trial and in a single 
verdict. Crampton argued that the unitary procedure impaired his Fifth 
and Fourteenth Amendment right against compelled self-incrimination 
because he could remain silent on the issue of guilt only at the cost of
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aging guilty pleas. We have squarely held that a State may 
encourage a guilty plea by offering substantial benefits in 
return for the plea.* 9 The plea may obtain for the defendant 

surrendering any chance to plead his case on the issue of punishment. As 
we stated there, in rejecting his argument:

“The criminal process, Eke the rest of the legal system, is replete with 
situations requiring ‘the making of difficult judgments’ as to which course 
to follow. McMann v. Richardson, 397 U. S., at 769. Although a defend-
ant may have a right, even of constitutional dimensions, to follow which-
ever course he chooses, the Constitution does not by that token always 
forbid requiring him to choose.” Id., at 213.
See also Brady v. United States, 397 U. S. 742, 750 (1970).

In United States v. Nobles, 422 U. S. 225 (1975), we held that a District 
Court could condition the admissibility of impeachment testimony by a 
defense witness upon production of an investigative report prepared by the 
witness, rejecting Nobles’ contention that to do so would violate his Sixth 
Amendment right to compulsory process and cross-examination.

9 The Court intimated as much in Jackson itself: “[T]he evil in the 
federal statute is not that it necessarily coerces guilty pleas and jury waiv-
ers but simply that it needlessly encourages them.” 390 U. S., at 583. 
Decisions after Jackson sustained practices that, although encouraging 
guilty pleas, were not “needless.” In the first of these cases, Brady n . 
United States, supra, the petitioner had pleaded guilty and was sentenced 
to 50 years’ imprisonment after being indicted under the same statute, 
the Federal Kidnaping Act, at issue in Jackson. Brady claimed that his 
guilty plea had been involuntary, relying on our holding in Jackson that 
the death penalty provision of the Federal Kidnaping Act served to 
encourage guilty pleas needlessly. In effect, Brady argued that Jackson 
required the invalidation of every guilty plea entered under the Federal 
Kidnaping Act prior to Jackson. We concluded that he had “read far too 
much into the Jackson opinion.” 397 U. S., at 746. Jackson had in no 
way altered the test of Boykin v. Alabama, 395 U. S. 238, 242 (1969), that 
guilty pleas are valid if knowing, voluntary, and intelfigent.

Subsequent decisions reaffirmed the permissibility of plea bargaining 
even though “every such circumstance has a discouraging effect on the 
defendant’s assertion of his trial rights,” because the “imposition of these 
difficult choices [is the] inevitable attribute of any legitimate system which 
tolerates and encourages the negotiation of pleas.” Chaffin v. Stynch- 
combe, 412 U. 8. 17, 31 (1973). See McMann v. Richardson, 397 U. 8. 
759 (1970); Parker v. North Carolina, 397 U. 8. 790 (1970); North 
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“the possibility or certainty . . . [not only of] a lesser penalty 
than the sentence that could be imposed after a trial and a 
verdict of guilty . . . ,” Brady v. United States, 397 U. S. 742, 
751 (1970), but also of a lesser penalty than that required to 
be imposed after a guilty verdict by a jury. In Bordenkircher 
v. Hayes, 434 U. S. 357 (1978), the defendant went to trial on 
an indictment charging him as a habitual criminal, for which 
the mandatory punishment was life imprisonment. The pros-
ecutor, however, had been willing to accept a plea of guilty to 
a lesser charge carrying a shorter sentence. The defendant 
chose to go to trial, was convicted, and was sentenced to life. 
We affirmed the conviction, holding that the State, through 
the prosecutor, had not violated the Constitution since it “no 
more than openly presented the defendant with the unpleasant 
alternatives of forgoing trial or facing charges on which he 
was plainly subject to prosecution.” Id., at 365. Rely-
ing upon and quoting from Chaffin v. Stynchcombe, 412 U. S. 
17 (1973), we also said:

“While confronting a defendant with the risk of more 
severe punishment clearly may have a ‘discouraging effect 
on the defendant’s assertion of his trial rights, the imposi-
tion of these difficult choices [is] an inevitable’—and 
permissible—‘attribute of any legitimate system which 
tolerates and encourages the negotiation of pleas.’ Chaffin 

Carolina v. Alford, 400 U. S. 25 (1970); Santobello v. New York, 404 
U. S. 257 (1971); Bordenkircher v. Hayes, 434 U. S. 357 (1978).

In Ludwig v. Massachusetts, 427 U. S. 618 (1976), the appellant 
challenged the Massachusetts system for disposition of certain state crimes 
in which the defendant is first tried without a jury. If convicted, he may 
appeal and obtain a jury trial de novo. Although the range of penalties 
was the same at each tier, Ludwig suffered a harsher sentence when he 
appealed and was found guilty by a jury. Recognizing the interest of the 
State in efficient criminal procedure, we rejected a claim based on Jackson 
that the system discouraged the assertion of the right to a jury trial by 
imposing harsher sentences upon those that exercised that right. 427 
U. S., at 627-628, n. 4.
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v. Stynchcombe, supra, at 31. It follows that, by toler-
ating and encouraging the negotiation of pleas, this Court 
has necessarily accepted as constitutionally legitimate the 
simple reality that the prosecutor’s interest at the bar-
gaining table is to persuade the defendant to forgo his 
right to plead not guilty.” 434 U. 8., at 364.

There is no difference of constitutional significance between 
Bordenkircher and this case.10 There, as here, the defendant 
went to trial on an indictment that included a count carrying 
a mandatory life term under the applicable state statutes. 
There, as here, the defendant could have sought to counter the 
mandatory penalty by tendering a plea. In Bordenkircher, 
as permitted by state law, the prosecutor was willing to 
forgo the habitual criminal count if there was a plea, in 
which event the mandatory sentence would have been avoided. 
Here, the state law empowered the judge to impose a lesser 
term either in connection with a plea bargain or otherwise. 
In both cases, the defendant gave up the possibility of 
leniency if he went to trial and was convicted on the count 
carrying the mandatory penalty. In Bordenkircher, the prob-
ability or certainty of leniency in return for a plea did not 
invalidate the mandatory penalty imposed after a jury trial. 
It should not do so here, where there was no assurance that a 
plea would be accepted if tendered and, if it had been, no 
assurance that a sentence less than life would be imposed. 
Those matters rested ultimately in the discretion of the judge, 

10 In Bordenkircher, the original indictment did not include the habitual 
criminal count, which was added when the defendant was reindicted fol-
lowing his refusal to plead. This escalation of the charges after the 
failure of plea bargaining, which to the dissenters in this Court demon-
strated impermissible vindictiveness, is not present here; and we need not 
rely on this aspect of the Bordenkircher decision. The rationale of that 
case would a fortiori govern a case where the original indictment contains 
a habitual criminal count and conviction on that count follows the 
efendant’s decision not to plead to a lesser charge.
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perhaps substantially influenced by the prosecutor and the 
plea-bargaining process permitted by New Jersey law.11

Bordenkircher, like other cases here, unequivocally recog-
nized the State’s legitimate interest in encouraging the entry 
of guilty pleas and in facilitating plea bargaining, a process 
mutually beneficial to both the defendant and the State.12 In 
pursuit of this interest, New Jersey has provided that the 
judge may, but need not, accept pleas of non vult and that he 
may impose life or the specified term of years. This not only 
provides for discretion in the trial judge but also sets the 
limits within which plea bargaining on punishment may take 
place. The New Jersey Supreme Court observed that the

11 New Jersey expressly authorizes plea bargaining. N. J. Court Rule 
3:9-3 (a). Any agreement reached is “placed on the record in open 
court at the time the plea is entered.” Rule 3:9-3 (b). The New Jersey 
Rules also permit disclosure of the tentative agreement to the judge to 
secure advance approval. Rule 3:9-3 (c). In any event, if the judge 
“determines that the interest of justice would not be served by effectuating 
the agreement,” he must permit the defendant to withdraw the plea. Rule 
3:9-3 (e).

12 The Court has several times recognized the benefits of plea bargaining 
to the defendant as well as to the State. In Blackledge v. Allison, 431 
U. S. 63, 71 (1977), we said:

“Whatever might be the situation in an ideal world, the fact is that the 
guilty plea and the often concomitant plea bargain are important 
components of this country’s criminal justice system. Properly adminis-
tered, they can benefit all concerned. The defendant avoids extended 
pretrial incarceration and the anxieties and uncertainties of a trial; he 
gains a speedy disposition of his case, the chance to acknowledge his 
guilt, and a prompt start in realizing whatever potential there may be for 
rehabilitation. Judges and prosecutors conserve vital and scarce resources. 
The public is protected from the risks posed by those charged with 
criminal offenses who are at large on bail while awaiting completion of 
criminal proceedings.” (Footnote omitted.)
See also Santobello n . New York, supra, at 260-261; Brady v. United 
States, 397 U. S., at 751-752. There is thus much more to be derived from 
plea bargaining than simply conserving scarce prosecutorial resources, and 
those benefits accrue equally where the plea bargaining occurs within a 
statutory framework.
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“encouragement of guilty defendants not to contest their guilt 
is at the very heart of an effective plea negotiation program.” 
74 N. J., at 396, 378 A. 2d, at 243-244. Its conclusion was 
that in this light there were substantial benefits to the State 
in providing the opportunity for lesser punishment and that 
the statutory pattern could not be deemed a needless or 
arbitrary burden on the defendant’s constitutional rights with-
in the meaning of United States v. Jackson.

We are in essential agreement with the New Jersey Supreme 
Court. Had Corbitt tendered a plea and had it been accepted 
and a term of years less than life imposed, this would simply 
have recognized the fact that there had been a plea and that 
in sentencing it is constitutionally permissible to take that 
fact into account. The States and the Federal Government 
are free to abolish guilty pleas and plea bargaining; but 
absent such action, as the Constitution has been construed in 
our cases, it is not forbidden to extend a proper degree of 
leniency in return for guilty pleas. New Jersey has done no 
more than that.

We discern no element of retaliation or vindictiveness 
against Corbitt for going to trial. There is no suggestion that 
he was subjected to unwarranted charges. Nor does this 
record indicate that he was being punished for exercising a 
constitutional right.18 Indeed, insofar as this record reveals, 
Corbitt may have tendered a plea and it was refused. There 
is no doubt that those homicide defendants who are willing to 
plead non vult may be treated more leniently than those who 
go to trial, but withholding the possibility of leniency from 
the latter cannot be equated with impermissible punishment 
as long as our cases sustaining plea bargaining remain undis-

13 The dissent’s suggestion, post, at 229-230, that New Jersey concedes 
that its statutes have both the purpose and effect of penalizing the assertion 
of the right not to plead guilty is untenable, see Brief for Appellee 28-31, 
and seems inconsistent with the later description of the State’s position, 
Post, at 230.
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turbed. Those cases, as we have said, unequivocally recognize 
the constitutional propriety of extending leniency in exchange 
for a plea of guilty and of not extending leniency to those who 
have not demonstrated those attributes on which leniency is 
based.14

14 The dissent appears to question any system that subjects the defend-
ant who stands trial to a substantial risk of greater punishment than the 
defendant who pleads guilty. But in the next breath, the dissent appears 
to embrace plea bargaining, although the plea-bargaining systems oper-
ating in a majority of the jurisdictions throughout the country inherently 
extend to defendants who plead guilty the probability or the certainty of 
leniency that will not be available if they go to trial.

The dissent asserts that the attack here is on the statutory scheme 
rather than upon the system of plea bargaining, which is said to 
individualize defendants and does not mandate a different standard of 
punishment depending solely on whether or not a plea is entered. The 
distinction is without substance for the purposes of this case. In the first 
place, plea bargaining by state prosecutors operates by virtue of state law, 
here by virtue, of the formal rules of the Supreme Court of New Jersey. 
That system permits a proper amount of leniency in return for pleas, 
leniency that is denied if one goes to trial. In this sense, the standard of 
punishment is necessarily different for those who plead and for those who 
go to trial. For those who plead, that fact itself is a consideration in 
sentencing, a consideration that is not present when one is found guilty by 
a jury. Second, under the New Jersey statutes, pleas may be rejected 
even if tendered; there must, for example, be a factual basis for the plea. 
Even if a plea is accepted, there is discretion to impose life imprisonment. 
The statute leaves much to the judge and to the prosecutor and does not 
mandate lesser punishment for those pleading non vvlt than is imposed 
on those who go to trial. It is also true that under normal circumstances, 
juries in New Jersey may find a defendant guilty of second-degree murder 
rather than first.

Third, we cannot hold that a prosecutor may charge a person with a 
crime carrying a mandatory punishment and secure a valid conviction, 
despite his power to offer leniency to those who plead—including dismissal 
of the mandatory count in return for a plea—and yet hold that the 
legislature may not openly provide for the possibility of leniency in return 
for a plea. This is particularly true where it is contemplated that plea 
bargaining will in any event go forward within the limits set by the 
legislature.
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Finally, we are unconvinced that the New Jersey statutory 
pattern exerts such a powerful influence to coerce inaccurate 
pleas non milt that it should be deemed constitutionally sus-
pect. There is no suggestion here that Corbitt was not well 
counseled or that he misunderstood the choices that were 
placed before him. Here, as in Bordenkircher, the State did 
not trespass on the defendant’s rights “so long as the accused 
[was] free to accept or reject” the choice presented to him by 
the State, 434 U. S., at 363, that is, to go to trial and face the 
risk of life imprisonment or to seek acceptance of a non vult 
plea and the imposition of the lesser penalty authorized by 
law.15

Appellant also argues that the sentencing scheme infringes 
his right to equal protection under the Fourteenth Amend-
ment because it penalizes the exercise of a “fundamental 
right.” We rejected a similar argument in North Carolina v. 
Pearce, 395 U. S. 711 (1969), noting that “[t]o fit the 
problem . . . into an equal protection framework is a task 
too Procrustean to be rationally accomplished.” Id., at 723. 
All New Jersey defendants are given the same choice. Those 
electing to contest their guilt face a certainty of life impris-
onment if convicted of first-degree murder; but they may be 
acquitted instead or, in a proper case, may be convicted of a 
lesser degree of homicide and receive a sentence of less than 
life. Furthermore, a plea of non vult may itself result in a 
life sentence. The result, therefore,

‘may depend upon a particular combination of infinite 
variables peculiar to each individual trial. It simply can-

We do not suggest that every conceivable statutory sentencing 
s ructure, plea-bargaining system, or particular plea bargain would be 
constitutional. We hold only that a State may make due allowance for 
Peas in its sentencing decisions and that New Jersey has not exceeded 
i powers in this respect by its statutory provision extending the possi- 

1 ity of leniency to those who plead non vult in homicide cases.
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not be said that a state has invidiously ‘classified’ . . . 
Id., at 722.

It cannot be said that defendants found guilty by a jury are 
“penalized” for exercising the right to a jury trial any more 
than defendants who plead guilty are penalized because they 
give up the chance of acquittal at trial. In each instance, the 
defendant faces a multitude of possible outcomes and freely 
makes his choice. Equal protection does not free those who 
made a bad assessment of risks or a bad choice from the con-
sequences of their decision. The judgment of the Supreme 
Court of New Jersey is affirmed.

It is so ordered.

Mr . Justice  Stewart , concurring in the judgment.
I agree with the Court that United States v. Jackson, 390 

U. S. 570, is not controlling in this case. In the Jackson case, 
a convicted defendant could be sentenced to death if he had 
requested a jury trial but could be sentenced to no more than 
a life sentence if he either had pleaded guilty or had pleaded 
not guilty and waived a jury trial. Under these circum-
stances, the Court held that this part of the federal statute 
was unconstitutional because it “impose [d] an impermissible 
burden upon the exercise of a constitutional right.” Id., at 
572.

Under the New Jersey statutory scheme, by contrast, no 
such impermissible burden is present. Unlike the statute at 
issue in the Jackson case, the death penalty is not involved 
here, and a convicted defendant can be sentenced to the maxi-
mum penalty of life imprisonment whether he pleads non wit 
or goes to trial. Moreover, although in New Jersey a defend-
ant pleads non vult to a general indictment of murder, he can 
be sentenced to the maximum sentence even though the 
underlying facts would have supported no more than a second- 
degree murder conviction if the defendant had gone to trial 
and been found guilty by a jury. Since the latter offense can-
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not be punished by life imprisonment, a defendant who is 
guilty of second-degree murder is subject to a greater penalty 
if he pleads non vult than if he pleads not guilty and is con-
victed of that offense after a jury trial. Finally, a defendant 
who pleads not guilty and goes to trial can be convicted of a 
lesser included offense or acquitted even though in fact he is 
guilty of first- or second-degree murder or manslaughter. It 
is, therefore, impossible to state with any confidence that the 
New Jersey statute does in fact penalize a defendant’s decision 
to plead not guilty.*

I cannot agree with the statement of the Court, however, 
that “[t]here is no difference of constitutional significance 
between Bordenkircher and this case.” Ante, at 221. Borden-
kircher v. Hayes, 434 U. S. 357, involved plea negotiations 
between the attorney for the prosecution and the attorney for 
the defense in the context of an adversary system of criminal 
justice. It seems to me that there is a vast difference between 
the settlement of litigation through negotiation between coun-
sel for the parties, and a state statute such as is involved in 
the present case. While a prosecuting attorney, acting as an 
advocate, necessarily must be able to settle an adversary 
criminal lawsuit through plea bargaining with his adversary, 
a state legislature has a quite different function to perform. 
Could a state legislature provide that the penalty for every 
criminal offense to which a defendant pleads guilty is to be 
one-half the penalty to be imposed upon a defendant con-
victed of the same offense after a not-guilty plea? I would 
suppose that such legislation would be clearly unconstitutional 
under United States v. Jackson. Since the reasoning of part

Indeed, despite the appellant’s claim that the statute coerces or encour-
ages guilty pleas, the appellant himself pleaded not guilty, went to trial 
and was convicted. The petitioner in United States v. Jackson, by 
contrast, brought a facial attack on the constitutionality of the statute by 
way of a motion to dismiss the indictment. See 390 U. S., at 571. 
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of the Court’s opinion suggests otherwise, I concur only in 
the judgment.

Mr . Justice  Stevens , with whom Mr . Justice  Brennan  
and Mr . Justi ce  Marsh all  join, dissenting.

The concept of a “false” not-guilty plea has no place in our 
jurisprudence.1 A defendant has a constitutional right to 
require the State to support its accusation with evidence.2 He 
is therefore given an unqualified right—before trial when he 
retains the presumption of innocence—to plead not guilty.3

1 “[T]he plea is not evidence. Nor is it testimonial. It is not under 
oath. Nor is it subject to cross-examination. When it is ‘not guilty,’ it 
has no effect as testimony or evidence .... The function of that plea 
is to put the Government to its proof and to preserve the right to 
defend. . . .

“If the plea were testimonial or evidentiary, the court would have no 
power to demand it. . . . But if, having used its power to extract the plea 
for its proper purpose, it can go further and over the defendant’s objection 
convert or pervert it into evidence, in substance if not in form it compels 
the defendant to testify in his own case. That it has no power to do.” 
Wood n . United States, 75 U. S. App. D. C. 274, 282-283, 128 F. 2d 265, 
273-274 (1942) (Rutledge, J.).

See also Sorrells n . United States, 287 U. S. 435, 452 (not-guilty plea is 
not inconsistent with entrapment defense even though latter implies admis-
sion that the offense was committed); State v. Valentina, 71 N. J. L. 552, 
556, 60 A. 177, 179 (1905) (not-guilty plea and confession of guilt are not 
inconsistent).

2 Among the implications of the Fifth Amendment privilege against self-
incrimination is that “[governments, state and federal, [may be] con-
stitutionally compelled to establish guilt by evidence independently and 
freely secured, and may not by coercion prove a charge against an accused 
out of his own mouth.” Malloy v. Hogan, 378 U. S. 1, 7-8. As expressed 
by Dean Wigmore, the Fifth Amendment gives the individual the right to 
“requir[e] the government in its contest with the individual to shoulder 
the entire load.” 8 J. Wigmore, Evidence § 2251, p. 317 (McNaughten 
rev. ed. 1961), quoted in Murphy n . Waterfront Comm’n, 378 U. S. 52, 55.

3 “Upon that plea the accused may stand, shielded by the presumption of 
his innocence, until it appears that he is guilty.” Davis v. United States, 
160 U. S. 469, 485—486. See Byrd v. United States, 119 U. S. App. D- 
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Because the entry of such a plea cannot at once be criminally 
punishable and constitutionally protected, a statute that has 
no other purpose or effect than to penalize assertion of the 
right not to plead guilty is “patently unconstitutional.” The 
Court so held in United States v. Jackson, 390 U. S. 570, 581, 
and that holding is dispositive of this case.4

Today, however, the Court decides that a defendant who 
has been convicted after a full trial may be punished not only 
for the crime charged in the indictment but additionally for 
entering a “false” plea of not guilty. The holding in Jackson, 
though not specifically overruled, has been divorced from the 
rationale on which it rested.

New Jersey does not seriously contend that § 2A: 113-3 has 
any purpose or effect other than to penalize assertion of the 
right not to plead guilty. Its argument that the statute is 
justified by a valid state interest in conserving scarce prosecu-

360, 362, 342 F. 2d 939, 941 (1965); United States v. Mayfield, 59 F. 118, 
119 (ED La. 1893).

Long before the incorporation of the Fifth Amendment into the Four-
teenth, the States had firmly enforced these principles:
“[A] plea of not guilty, to a criminal charge, at once calls to the defense 
of defendant the presumption of innocence, denies the credibility of evi-
dence for the State, and casts upon the State the burden of establishing 
guilt beyond a reasonable doubt. . . . These words are not mere formali-
ties, but express vital principles of our criminal jurisprudence and criminal 
procedure. These principles ought not to be readily abandoned, or worn 
away by invasion.” State v. Hardy, 189 N. C. 799, 804-805, 128 S. E. 152, 
155 (1925).

4 ‘Our problem is to decide whether the Constitution permits the estab-
lishment of such a death penalty, applicable only to those defendants who 
assert the right to contest their guilt before a jury. The inevitable effect 
of any such provision is, of course, to discourage assertion of the Fifth 
Amendment right not to plead guilty and to deter exercise of the Sixth 
Amendment right to demand a jury trial. If the provision had no other 
purpose or effect than to chill the assertion of constitutional rights by 
penalizing those who choose to exercise them, then it would be patently 
unconstitutional.” United States v. Jackson, 390 U. S., at 581 (footnote 
omitted).
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torial resources is simply a restatement of the obvious purpose 
of the law to motivate defendants to plead guilty instead of 
exercising their expensive right to trial. If appellee is correct 
in its assertion that the statute has been effective as a money-
saving inducement to guilty pleas, that success is necessarily 
attributable to the deterrent effect of the penalty imposed on 
those who resist the inducement.

In its attempt to distinguish Jackson, the State argues that 
its statute imposes no penalty for “falsely” pleading not guilty 
because it provides the same maximum punishment regardless 
of the plea. That argument is beside the point because the 
statute provides a significantly more severe standard of pun-
ishment for the defendant who exercises his constitutional 
rights than for the one who submits without trial. For the 
former, a mandatory life sentence is prescribed whereas for 
the latter, life is “only the maximum in a discretionary spec-
trum of length” that extends downward anywhere from a term 
of 30 years to no term at all. Dobbert v. Florida, 432 U. S. 
282, 300. Whether viewed in light of the legislative purpose 
in enacting the statute or in light of its impact on the defend-
ant’s choice of how to plead, this difference in punitive stand-
ards has the same “onerous” effect as if the maximum, as well 
as the minimum, penalty differed.5 Just as in Jackson, the

5 This conclusion was the predicate for the Court’s holding in Lindsey v. 
Washington, 301 U. 8. 397. In that case the Court held that a change 
in statutory sentencing provisions for burglary could not be applied retro-
actively even though the new provisions did not increase the 15-year maxi-
mum sentence, but only made it mandatory:

“The effect of the new statute is to make mandatory what was before 
only the maximum sentence. . . .

“Removal of the possibility of a sentence of less than fifteen years . ■ • 
operates to [defendants’] detriment in the sense that the standard of 
punishment adopted by the new statute is more onerous than that of the 
old.” Id., at 400-401.
Accord, Dobbert v. Florida, 432 U. S. 282, 300 (“[0]ne is not barred from 
challenging a change in the penal code on ex post facto grounds simply 
because the sentence he received under the new law was not more onerous 
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statute subjects the defendant who stands trial to a substan-
tial risk of greater punishment than the defendant who pleads 
guilty.6

Nor is this statutory scheme the equivalent of a plea bar-
gain negotiated between defense counsel and the prosecutor. 
While such bargains serve a state interest in common with 
§ 2A:113—3, they do so without penalizing the defendant’s 
assertion of his legal rights. In the bargaining process, indi-

than that which he might have received under the old”). See also 
Lockett v. Ohio, 438 U. S. 586, 619 (Bla ck mu n , J., concurring in judg-
ment) (A statutory sentencing scheme under which “a defendant can plead 
not guilty only by enduring a semimandatory [death-penalty provision], 
rather than [the] purely discretionary, capital-sentencing provision” ap-
plicable to defendants who plead guilty creates a “disparity between a 
defendant’s prospects under the two sentencing alternatives [that] is . . . 
too great to survive under Jackson”).

Mr. Justice Stone’s opinion for the unanimous Court in Lindsey also dis-
poses of appellee’s argument that the statute here is distinguishable from 
the one in Jackson because it does not make death the consequence of a 
“false” not-guilty plea: When “a punishment for murder of life imprison-
ment or death [is] changed to death alone,” it is “only a more striking 
instance of the detriment which ensues from the revision of a statute pro-
viding for a maximum and a minimum punishment by making the maxi-
mum compulsory.” 301 U. S., at 401. In either case, “[i]t is plainly to 
the substantial disadvantage of petitioners to be deprived of all oppor-
tunity to receive” less than the maximum. Id., at 402-403. See also 
Brady v. United States, 397 U. S. 742, 747-752, holding that a defendant 
who pleads guilty to avoid the death penalty is entitled to no different 
treatment from one who pleads guilty to avoid any other “maximum sen-
tence authorized by law.”

6In one important respect, the statute invalidateddn Jackson was less 
onerous than the New Jersey statute involved intfiis case. The Jackson 
defendant could avoid the more severe penalty by merely forgoing his 
Sixth Amendment right to a jury and trying the case to the court alone. 
Here, however, the price of avoiding the statutory penalty for an incor-
rect plea of not guilty is the waiver not only of the right to a jury 
but also the right to put the government to its proof, to confront one’s 
accusers, and to present a defense. See Boykin n . Alabama, 395 U. S. 
238, 243.
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vidual factors relevant to the particular case may be considered 
by the prosecutor in charging and by the trial judge in sen-
tencing, regardless of the defendant’s plea;7 the process does 
not mandate a different standard of punishment depending 
solely on whether or not a plea is entered.8

Of even greater importance is the fact that a defendant who 
refuses a plea bargain will not be punished for his constitu-
tionally protected recalcitrance; whatever punishment he 
receives will be for his conduct in committing the offense or 
offenses the State has proved at trial.9 In contrast, a defend-
ant who faces a more severe range of statutory penalties 
simply because he has insisted on a trial, is subjected to 
punishment not only for the crime the State has proved but 
also for the “offense” of entering a “false” not-guilty plea.

Because the legislature, the voice of the community in iden-

7 See North Carolina v. Pearce, 395 U. S. 711, 723. Whenever this 
flexibility and individualization has given way to prosecutorial or judicial 
vindictiveness against those who assert their rights, the Court has con-
demned the practice. Id., at 725. The message of Pearce, as well as 
Jackson; Brady n . United States, supra; Chaffin v. Stynchcombe, 412 
U. S. 17; and Bordenkircher n . Hayes, 434 U. S. 357, is that where the 
legislature, prosecutor, judge, or all three “deliberately employ their 
charging and sentencing powers to induce [a] defendant to tender a plea 
bf guilty,” Brady, supra, at 751 n. 8, and where they do so with the 
“objective [of] penalizing] a person’s reliance on his legal rights, [such 
action] is 'patently unconstitutional.’ ” Bordenkircher, supra, at 363, 
quoting Chaffin, supra, at 32-33, n. 20.

8 This point was made most forcefully in Brady n . United States. In 
that case, the Court upheld a conviction under the same statute challenged 
in Jackson. However, petitioner in Brady, unlike respondent in Jackson, 
had not received a higher sentence as “the price of a jury trial.” 397 
U. S., at 746. Instead, he had knowingly and voluntarily pleaded guilty 
and brought himself within the lower range of penalties provided for those 
who did not insist upon trial. The Court affirmed the conviction because 
the plea-bargaining process, even when buttressed by the invalid statute, 
was not “inherently coercive of guilty pleas.” Ibid.

9 See Bordenkircher v. Hayes, supra, at 364.
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tifying crimes and penalties,10 has inflexibly engraved the dif-
ferent standard of punishment in the statute itself, New Jer-
sey may not disavow or disparage its policy of imposing a 
special punishment simply because a person has done what 
the law plainly allows him to do. As the Court reiterated last 
Term, the implementation of such a policy inevitably pro-
duces a due process violation of the most basic sort.11

The right of the defendant to stand absolutely mute before 
the bar of justice and to force the government to make its 
case without his aid has been accepted since the earliest days 
of the Republic.12 That silence, and its formal invocation by 
entry of a not-guilty plea, cannot retain the protection of the 
Fifth Amendment and be simultaneously a punishable offense. 
The same act cannot be both lawful and unlawful. That is 
the essence of the Court’s holding in Jackson. I respectfully 
dissent from its repudiation.

10 See Coker v. Georgia, 433 U. S. 584, 594. Cf. United States v. 
Hudson and Goodwin, 7 Cranch 32.

11 “To punish a person because he has done what the law plainly allows 
him to do is a due process violation of the most basic sort.” Borden-
kircher v. Hayes, supra, at 363.

12 United States v. Hare, 26 F. Cas. 148 (No. 15,304) (CC Md. 1818) ; 
United States v. Gibert, 25 F. Cas. 1287 (No. 15,204) (CC Mass. 1834) 
(Story, J.). The days have long since passed when a refusal to plead 
qualified as an admission of guilt or an invitation for the extraction of a 
plea through torture or piene forte et dure. See McPhavl v. United States, 
364 U. S. 372, 386-387 (Douglas, J., dissenting); In re Smith, 13 F. 25 (CC 
Mass. 1882). Today, it is universally accepted that silence at arraignment 
is equivalent to a plea of not guilty. See United States v. Beadon, 49 F. 2d 
164 (CA2 1931), cert, denied, 284 U. S. 625.
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BOARD OF GOVERNORS OF THE FEDERAL RESERVE 
SYSTEM v. FIRST LINCOLNWOOD CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT

No. 77-832. Argued October 11, 1978—Decided December 11, 1978

Section 3 (a) of the Bank Holding Company Act of 1956 (Act) prohibits 
any company from acquiring control of a bank without prior approval 
by the Board of Governors of the Federal Reserve System (Board). 
Under § 3 (c) of the Act, the Board must disapprove a transaction that 
would, inter alia, generate anticompetitive effects not clearly outweighed 
by beneficial effects upon the acquired bank’s ability to serve the 
community. Section 3 (c) also directs the Board “ [i]n every case” to 
“take into consideration the financial and managerial resources and 
future prospects of the company or companies and the banks concerned, 
and the convenience and needs of the community to be served.” Indi-
vidual stockholders who controlled an existing bank organized respondent 
corporation to acquire their bank stock. Respondent submitted the 
transaction for the Board’s approval. Upon review, the Board found 
that the transaction would have no anticompetitive effects and would 
not change the services offered by the bank to customers. However, it 
ultimately disapproved the transaction, against the recommendation of 
the Comptroller of the Currency, on the ground that formation of the 
holding company would not bring the bank’s financial position up to the 
Board’s standards. The Court of Appeals set aside the Board’s order, 
holding that § 3 (c) empowers the Board to withhold approval because 
of financial or managerial deficiencies only if those deficiencies would be 
“caused or enhanced by the proposed transaction.” Held:

1. The Board has authority under § 3 (c) to disapprove formation of 
a bank holding company solely on grounds of financial or managerial 
unsoundness. This conclusion is supported by the language of the 
statute and the legislative history and in addition comports with the 
Board’s own longstanding construction, which is entitled to great 
respect. Pp. 242-248.

2. The Board’s authority is not limited to instances in which the 
financial or managerial unsoundness would be caused or exacerbated by 
the proposed transaction. Such a limitation would be inconsistent with 
the language and legislative history of the statute and with the Boards 
own construction of its mandate, a construction in which Congress has
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acquiesced. Nor does the legislative history suggest that Congress in-
tended to reserve questions of bank safety to the Comptroller of the 
Currency or state agencies except where a transaction would harm the 
financial condition of an applicant or a bank. Pp. 249-252.

3. The Board’s denial of the application is supported by substantial 
evidence that respondent would not be a sufficient source of financial and 
managerial strength to its subsidiary bank. Pp. 252-254.

560 F. 2d 258, reversed.

Mars hall , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Bren nan , Ste wart , Whit e , Bla ckm un , and Powel l , JJ., 
joined. Steve ns , J., filed a dissenting opinion, in which Rehn quist , J., 
joined, post, p. 254.

Stephen M. Shapiro argued the cause for petitioner. With 
him on the briefs were Solicitor General McCree, Assistant 
Attorney General Babcock, Harriet S. Shapiro, Ronald R. 
Glancz, Neal L. Petersen, and J. Virgil Mattingly.

George B. Collins argued the cause and filed a brief for 
respondent.*

Mr . Justice  Marsh all  delivered the opinion of the Court.
Section 3 (a) of the Bank Holding Company Act of 1956,12 

U. S. C. § 1842 (a), prohibits any company from acquiring 
control of a bank without prior approval by the Board of Gov-
ernors of the Federal Reserve System (Board).1 Under § 3 

^Horace R. Hansen and Wayne P. Dordell filed a brief for the Independ-
ent Bankers Association of America urging affirmance.

xMore specifically, §3 (a), 70 Stat. 134, as amended, 80 Stat. 237, 
12 U. S. C. § 1842 (a), provides in pertinent part:
‘It shall be unlawful, except with the prior approval of the Board, (1) for 
any action to be taken that causes any company to become a bank hold-
ing company; (2) for any action to be taken that causes a bank to become 
a subsidiary of a bank holding company; (3) for any bank holding com-
pany to acquire direct or indirect ownership or control of any voting shares 
of any bank if, after such acquisition, such company will directly or in-
directly own or control more than 5 per centum of the voting shares of 
such bank; (4) for any bank holding company or subsidiary thereof, other
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(c)(1) of the Act, 12 U. S. C. § 1842 (c)(1), the Board may 
not approve a transaction that would create a monopoly or 
further an attempt to monopolize the business of banking. 
In addition, it must disapprove a transaction that would gen-
erate anticompetitive effects not clearly outweighed by bene-
ficial effects upon the bank’s ability to serve the community. 
§ 1842 (c)(2). The final sentence of § 3 (c) directs that

“[i]n every case, the Board shall take into consideration 
the financial and managerial resources and future pros-
pects of the company or companies and the banks con-
cerned, and the convenience and needs of the community 
to be served.”* 2

than a bank, to acquire all or substantially all of the assets of a bank; or 
(5) for any bank holding company to merge or consolidate with any other 
bank holding company.”

Section 2 (a) (1) of the Act, 70 Stat. 133, as amended, 84 Stat. 1760,12 
U. S. C. § 1841 (a)(1), defines a “bank holding company” as “any com-
pany which has control over any bank or over any company that is or 
becomes a bank holding company by virtue of this Act.”

A company has “control” over a bank or over any company if
“ (A) the company directly or indirectly or acting through one or more 

other persons owns, controls, or has power to vote 25 per centum or more 
of any class of voting securities of the bank or company;

“(B) the company controls in any manner the election of a majority 
of the directors or trustees of the bank or company; or

“(C) the Board determines, after notice and opportunity for hearing, 
that the company directly or indirectly exercises a controlling influence 
over the management or policies of the bank or company.” § 2 (a)(2) of 
the Act, 70 Stat. 133, as amended, 84 Stat. 1760, 12 U. S. C. § 1841 (a)(2).

2 In its entirety, § 3 (c) provides:
“The Board shall not approve—

“(1) any acquisition or merger or consolidation under this section which 
would result in a monopoly, or which would be in furtherance of any 
combination or conspiracy to monop [o]lize or to attempt to monopolize 
the business of banking in any part of the United States, or

“(2) any other proposed acquisition or merger or consolidation under 
this section whose effect in any section of the country may be substan-
tially to lessen competition, or to tend to create a monopoly, or which in
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The threshold question before us is whether this final sentence 
authorizes the Board to disapprove a transaction on grounds 
of financial unsoundness in the absence of any anticompeti-
tive impact. If so, we must decide whether the Board can 
only exercise that authority when the transaction would cause 
or exacerbate the financial unsoundness of the holding com-
pany or a subsidiary bank.

I
The First National Bank of Lincolnwood, Ill., is controlled 

by four individuals who hold 86% of its stock in a voting trust. 
These individuals organized respondent, the First Lincoln-
wood Corp., to serve as a bank holding company. They 
planned to exchange their shares in the bank for shares of 
respondent and, in addition, to have respondent assume a 
$3.7 million debt they had incurred in acquiring control of the 
bank.* 3 Respondent intended to use the dividends it would 
receive on the bank’s shares to retire this debt over a 12-year 
period. Further, in order to augment the bank’s capital, 

any other manner would be in restraint or [sic] trade, unless it finds that 
the anticompetitive effects of the proposed transaction are clearly out-
weighed in the public interest by the probable effect of the transaction in 
meeting the convenience and needs of the community to be served.
‘In every case, the Board shall take into consideration the financial and 

managerial resources and future prospects of the company or companies 
and the banks concerned, and the convenience and needs of the commu-
nity to be served.” 70 Stat. 135, as amended, 80 Stat. 237, 12 U. S. C. 
§ 1842 (c).

3 The four individuals incurred part of this $3.7 million debt in order 
to buy out the shares of a former chairman and president of the bank, who 
had been indicted for securities fraud. See 546 F. 2d 718, 723-724,. n. 1 
(CA7 1976) (Fairchild, C. J., dissenting from the panel opinion). The 
entire $3.7 million debt was secured by the bank stock they had acquired 
m this and previous transactions. While the proposed transaction with 
respondent would relieve the individual shareholders of their primary 
obligations under the loans, these shareholders would remain secondarily 
liable if respondent defaulted and its obligations exceeded the value of the 
bank’s stock. See App. 24, 29-30, 42, 55-56.
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respondent would issue $1.5 million in capital notes and then 
use the proceeds to purchase new shares issued by the bank. 
The purpose of restructuring ownership interests in this 
fashion was to enable the holding company and the bank 
to file a consolidated tax return and thereby realize substan-
tial tax savings.4

Because under the proposed transaction respondent would 
become a bank holding company, § 3 (a) of the Act required 
that the proposal be submitted for the Board’s approval. See 
n. 1, supra. Respondent filed its application with the Federal 
Reserve Bank of Chicago, as specified by Board regulations.5

4 The Internal Revenue Code of 1954,26 U. S. C. § 1501, permits an affili-
ated group of corporations to file a consolidated income tax return. Re-
spondent and the bank would be affiliated by virtue of respondent’s owner-
ship of at least 80% of the bank’s stock. 26 U. S. C. § 1504. Filing a con-
solidated return would permit the group to deduct the interest on the $3.7 
million debt from the bank’s gross income when determining the taxable 
income of the consolidated entity. 26 CFR §1.1502-11 (a)(1) (1977); 
26 U. S. C. § 163. The tax savings from this deduction could then be 
transferred to respondent as a tax-free intercorporate dividend and used 
to retire the acquisition debt. 26 CFR § 1.1501-14 (a) (1) (1977). Al-
though in the absence of this transaction, the individual shareholders 
presumably can deduct from personal income their interest payments on 
the debt, see 26 U. S. C. § 163, respondent contends that approval of the 
transaction would have saved the bank and holding company approximately 
$142,000 in taxes in the first year alone. Brief for Respondent 5-6, n. 2. 
These tax savings would have diminished as interest payments on the out-
standing debt declined.

5 A company seeking to acquire a bank must submit an application to 
the Federal Reserve bank of the district in which the applicant is 
located. 12 CFR §§225.3 (a)-(b), 262.3 (b) (1978). The Reserve bank 
evaluates the application against the Board’s standards and makes a rec-
ommendation to the Board. §262.3 (c). At the “appropriate” time, 
the Reserve bank forwards the application to the Board so that the Board 
staff can undertake an independent evaluation. Ibid.

After the application is forwarded, the Board must notify the Comp-
troller of the Currency if a national bank is involved, or state supervisory 
authorities if a state bank is involved, and in most cases must allow the 
agency 30 days to submit a recommendation. 12 U. S. C. § 1842 (b). See
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The Chicago Reserve Bank concluded that the Lincolnwood 
bank’s capital position—in essence, the difference between its 
assets and its liabilities—was inadequate and, under respond-
ent’s proposal, was unlikely to improve enough to attain the 
minimum level the Board had determined necessary to protect 
the bank’s depositors.6 Nonetheless, the Lincolnwood bank’s 
favorable earnings prospects and strong management led the 
Chicago Reserve Bank to recommend that the transaction be 
approved. The Comptroller of the Currency, however, inde-
pendently reviewed respondent’s application and concluded 
that it should be denied unless the bank’s capital position was 
strengthened.

n. 12, infra. If the Comptroller or state supervisory authority recommends 
that the application be denied, the Board must notify the applicant and 
conduct a hearing. 12 U. S. C. § 1842 (b). On the other hand, if the 
Comptroller or state authority recommends approval of the transaction 
or declines to submit a timely recommendation, several Courts of Appeals 
have held that the Board need not provide a hearing before making its 
decision, see, e. g., Kirsch N. Board of Governors, 353 F. 2d 353, 356 (CA6 
1965); Northwest Bancorporation v. Board of Governors, 303 F. 2d 832, 
842-844 (CA8 1962), though it may choose to provide one. See 12 CFR 
§§262.3 (g)(2), (3) (1978). In neither case is the Board bound by the 
recommendation of these agencies. See Whitney Nat. Bank v. Bank of New 
Orleans, 379 U. S. 411, 419-420, 423 (1965). For a more complete explica-
tion of the Board’s procedures, see P. Heller, Handbook of Federal Bank 
Holding Company Law 317-363 (1976).

6The Board uses several measures of capital adequacy. One is the 
latio of equity capital to total liabilities less cash on hand, known as the 
invested-asset ratio. Another is the ratio of total capital (debt and 
equity) to total assets, known as the capital-asset ratio. See Heller, 
supra n. 5, at 131-132; Clark, The Soundness of Financial Intermediaries, 
86 Yale L. J. 1, 63 (1976). The Board regards an invested-asset ratio of 

7o, see App. 52-53 (Board staff memorandum), and a capital-asset ratio 
° 8%, see Hearing on Problem Banks before the Senate Committee on 
Banking, Housing, and Urban Affairs, 94th Cong., 2d Sess., 137 (1976), as 

e minimal levels of capital necessary to maintain financial soundness, 
espondent has not specifically challenged the validity of these standards 

as measures of bank safety.
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Respondent thereupon modified its proposal to accommo-
date the Comptroller’s objections. Instead of issuing $1.5 
million in capital notes and using the proceeds to purchase 
new bank stock, respondent proposed that the bank itself 
sell $1 million in long-term capital notes and $1.1 million in 
new common stock. In addition, respondent proposed a sub-
stantial reduction in the dividends to be paid on the bank 
stock. Upon review of the modified proposal, the Chicago 
Reserve Bank adhered to its original recommendation, finding 
the modification salutary insofar as it increased the total addi-
tion to the bank’s capital, though “slightly unfavorable” inso-
far as it decreased the addition to the bank’s equity capital 
from $1.5 to $1.1 million.7 The Comptroller considered the 
revised plan superior to the original proposal; therefore, he, 
too, recommended approval.

The Board staff independently evaluated the application 
and determined that the bank’s projected capital position 
would fall below the Board’s requirements.8 The staff also 
found that respondent had not established its ability to raise 
the additional capital without the individual shareholders’

7 While the Board considers capital notes that are subordinated to de-
positors’ demands to be part of a bank’s overall capital, it regards them as 
a less desirable financial cushion than equity. See Heller, supra n. 5, at 
130-131, n. 209; see, e. g., Clayton Bancshares Corp., 50 Fed. Res. Bull. 
1261, 1264 (1964); Mid-Continent Bancorporation, 52 Fed. Res. Bull. 198, 
200 (1966).

8 The bank’s invested-asset ratio was 5.3% in 1975. The Board staff 
estimated that an infusion of $2.5 million in equity capital would be 
necessary to bring the bank up to the Board’s minimum standard of 9%- 
The respondent’s proposed addition of $1.1 million in equity and $1 mil-
lion in debt would have raised the bank’s invested-asset ratio to only 
6.8%, $1.5 million short of the minimum 9%. The additional $2.1 mil-
lion in total capital would have raised the bank’s capital-asset ratio for 
1975 from 5.2% to 7.4%. However, amortization of the $3.7 million 
acquisition debt and the $1 million in capital notes would have caused the 
ratio to dwindle to 5.2% by 1987, well short of the Board’s 8% minimum. 
App. 52-54.
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incurring more debt. Although acknowledging that the 
bank’s management was capable, the staff concluded that

“it would appear desirable that Bank’s overall capital 
position should be materially improved and that financ-
ing arrangements for the proposed capital injections into 
Bank [should] be made more definite.” App. 54—55.

The Board concurred. It reviewed each of the elements 
enumerated in § 3 (c), determining first that the proposal 
had no anticompetitive impact because the transaction merely 
transferred control of the bank “from individuals to a cor-
poration owned by the same individuals.” First Lincolnwood 
Corp., 62 Fed. Res. Bull. 153 (1976). Similiarly, the Board 
found that the proposal would effect no significant changes in 
the services offered by the bank to customers, so factors relat-
ing to the convenience and needs of the community militated 
neither for nor against approval. Id., at 154. Thus, the 
financial and managerial considerations specified in the final 
sentence of § 3 (c) were dispositive of respondent’s application.

Addressing these considerations, the Board ruled that a 
bank holding company “should provide a source of financial 
and managerial strength to its subsidiary bank(s).” 62 Fed. 
Res. Bull., at 153. Here, the Board found, even if the bank’s 
optimistic earnings projections were realized, respondent would 
lack the financial flexibility necessary both to service its debt 
and to maintain adequate capital at the bank. This, as well as 
the uncertainty regarding the proposed source of the capital 
injections, raised serious doubts as to respondent’s financial 
ability to resolve unforeseen problems that could arise at the 
bank. The Board therefore concluded that

‘it would not be in the public interest to approve the for-
mation of a bank holding company with an initial debt 
structure that could result in the weakening of Bank’s 
overall financial condition.” Id., at 154.

A divided panel of the Court of Appeals for the Seventh 
ircuit affirmed, the majority finding substantial evidence to 
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support the denial of respondent’s application. 546 F. 2d 
718, 720-721 (1976).9 On rehearing en banc, the court 
unanimously set aside the Board’s order. The court rec-
ognized that Congress had empowered the Board “to deny 
approval of a bank acquisition upon finding it not to be in 
the public interest for reasons other than an anticompetitive 
tendency.” 560 F. 2d 258, 261 (1977). However, in the 
court’s view, § 3 (c) of the Act did not permit the Board to 
withhold approval because of financial or managerial deficien-
cies unless those deficiencies were “caused or enhanced by the 
proposed transaction.” 560 F. 2d, at 262. This transaction, 
the court observed, merely reshuffled ownership interests in the 
bank. Apart from the proposed addition to capital and the 
tax advantage, which could accelerate reduction of the $3.7 
million debt, respondent’s proposal was without financial con-
sequence. The court therefore held that the Board had over-
stepped its authority under § 3 (c) in denying respondent’s 
application. 560 F. 2d, at 262-263.

We granted certiorari because of the impact of this holding 
on the Board’s ability to fulfill its regulatory responsibilities 
under the Bank Holding Company Act. 434 U. S. 1061 
(1978). We conclude that the court below improperly re-
stricted the Board’s authority, and, accordingly, we reverse.

II
Respondent contends that the Court of Appeals misinter-

preted the legislative history of the Bank Holding Company 
Act in sustaining the Board’s authority to deny applications 
for holding-company status solely on grounds of financial or 
managerial unsoundness. As respondent reads the legislative 
history, Congress’ only concern in passing the Act was with 
the anticompetitive potential in the concentration of banking 
resources and the combination of banking and nonbanking

9 The Court of Appeals had jurisdiction to review the Board’s order 
pursuant to 12 U. S. C. § 1848.
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enterprises. See S. Rep. No. 1095, 84th Cong., 1st Sess., 
2 (1955); S. Rep. No. 1179, 89th Cong., 2d Sess., 2 (1966). 
This focus on competitive considerations was reflected in the 
amendment of the Act in 1966 to conform § 3 (c) with the 
standards enunciated in the Bank Merger Act amendments of 
the same year. See 80 Stat. 8, 12 U. S. C. § 1828 (c)(5). 
The amended standards in the Bank Merger Act were 
intended to provide an exception to the antitrust laws for 
those bank mergers in which the benefits to the community 
outweighed the anticompetitive impact. See United States v. 
Third Nat. Bank, 390 U. S. 171 (1968). By incorporating 
these same standards into the Bank Holding Company Act, 
respondent infers, Congress intended to authorize the Board 
to consider financial and managerial resources only as counter-
weights to a transaction’s anticompetitive impact. We do not 
agree that the Board’s authority under the Bank Holding 
Company Act is so limited.

The language of the statute supports the Board’s interpreta-
tion of § 3 (c) as an authorization to deny applications on 
grounds of financial and managerial unsoundness even in the 
absence of any anticompetitive impact. Section 3 (c) directs 
the Board to consider the financial and managerial resources 
and future prospects of the applicants and banks concerned 
“[i]n every case,” not just in cases in which the Board finds 
that the transaction will have an anticompetitive effect.

Moreover, the Board’s interpretation of § 3 (c) draws sup-
port from the legislative history. Section 19 of the original 
version of the Banking Act of 1933, 48 Stat. 186, author-
ized the Board to regulate the financial and managerial sound-
ness of bank holding companies and their banking subsidiaries. 
Holding companies were required to obtain a permit from the 
Board before voting the shares of a national bank. Section 
19 directed the Board to consider, in acting upon an appli-
cation for a voting permit, the financial condition of the 
company and the general character of its management. 
48 Stat. 186. In addition, an applicant had to submit to 
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financial examination by the Board and to maintain a pre-
scribed reserve of liquid assets. 48 Stat. 187. However, the 
voting-permit provisions applied only if the bank was a mem-
ber of the Federal Reserve System and the holding company 
sought to exercise control by actually voting the bank shares. 
Because of this limitation, § 19 ultimately proved of little 
value in ensuring the financial responsibility of bank holding 
companies and their subsidiaries. See H. R. Rep. No. 609, 
84th Cong., 1st Sess., 4-5 (1955).

To ameliorate this deficiency, Congress expanded the Board’s 
authority by enacting the Bank Holding Company Act of 
1956. Section 3 (c) of the Act enumerated five factors for the 
Board to consider whenever a company sought to acquire 
control of a bank:

“(1) the financial history and condition of the company 
or companies and the banks concerned; (2) their pros-
pects; (3) the character of their management; (4) the 
convenience, needs, and welfare of the communities and 
the area concerned; and (5) whether or not the effect of 
such acquisition or merger or consolidation would be to 
expand the size or extent of the bank holding company 
system involved beyond limits consistent with adequate 
and sound banking, the public interest, and the preserva-
tion of competition in the field of banking.” 70 Stat. 135. 

The House Report on the Act noted the similarity between 
these factors and those specified in other banking statutes as 
the basis for admitting state banks to membership in the 
Federal Reserve System and for granting federal deposit-
insurance coverage. H. R. Rep. No. 609, supra, at 15. In 
both instances, the adequacy of the bank’s capital is an impor-
tant factor to be considered by the reviewing agency. See 12 
U. S. C. §§ 329, 1816.10

10 Section 329 provides that no state bank may be admitted to member-
ship in the Federal Reserve System unless “it possesses capital stock and 
surplus which, in the judgment of the Board of Governors of the Federal
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In amending § 3 (c) to conform to the language of the Bank 
Merger Act in 1966, see supra, at 243, Congress did not intend 
to confine the Board’s consideration of financial and man-
agerial soundness only to transactions that would have an 
anticompetitive impact. The sole reason given for the change 
was “the interests of uniform standards” in regulating both 
mergers and acquisitions in the banking industry. S. Rep. 
No. 1179, supra, at 9. Regardless of whether Congress in-
tended to limit the inquiry under the Bank Merger Act,11 there 

Reserve System, are adequate in relation to the character and condition 
of its assets and to its existing and prospective deposit liabilities and 
other corporate responsibilities.” 38 Stat. 258, as amended, 12 IT. S. C. 
§329.

Section 1816 enumerates the factors to be considered in the determina-
tion whether to grant a bank federal deposit insurance coverage:
“The financial history and condition of the bank, the adequacy of its capi-
tal structure, its future earnings prospects, the general character of its 
management, the convenience and needs of the community to be served by 
the bank, and whether or not its corporate powers are consistent with the 
purposes of this Act.” 64 Stat. 876, 12 U. S. C. § 1816.

11 Respondent’s argument that Congress circumscribed the role of bank-
ing factors in the Board’s inquiry under § 3 by borrowing the language 
of the Bank Merger Act assumes that supervisory agencies applying that 
Act can consider such factors only as they bear upon competitive con-
siderations. This assumption may be unwarranted.

The House Report on the 1966 amendments to the Bank Merger Act 
is somewhat ambiguous regarding the weight that may be assigned to 
financial and managerial factors, but it does not appear to preclude con-
sideration of those factors as independent bases for disapproval of a 
merger:

UI course, the expression of these factors in the statute would not pre-
clude the banking agencies, charged as they are with general supervisory 
csponsibility, from considering in any particular case such other factors 

as they might deem relevant. However, only the convenience and needs 
the community to be served can be weighed against anticompetitive 

ects, with financial and managerial resources being considered only as 
eY throw light on the capacity of the existing and proposed institutions 
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is no indication that it intended to incorporate that limitation 
into the Bank Holding Company Act. Indeed, in 1966 Con-
gress repealed the voting-permit provisions of the 1933 Act, 
which had been left intact in 1956, because it believed that the 
Board retained authority under § 3 (c), even as amended, to 
ensure the financial and managerial soundness of holding com-
panies and their subsidiary banks. The Senate Committee on 
Banking and Currency stated:

“Since the Bank Holding Company Act makes it neces-
sary for any bank holding company to obtain the Board’s 
prior approval before acquiring the stock of any bank 
(whether member or nonmember) and since, in granting

to serve the community.” H. R. Rep. No. 1221, 89th Cong., 2d Sees., 4 
(1966).

This language speaks only to the role of financial and managerial factors 
in determining under 12 U. S. C. § 1828 (c) (5) (B) whether the anticom-
petitive effects of a merger outweigh its benefits to the community. In 
this specific determination, financial and managerial resources are relevant 
only as they affect the assessment of those benefits. But the House Report 
says nothing about a situation where, as here, the merger has no anticom-
petitive impact. This situation was addressed by Senator Robertson, 
Chairman of the Senate Committee on Banking and Currency, which was 
responsible for the Bank Merger Act amendments:

“Of course, if there are no substantial anticompetitive effects and no 
tendency to create a monopoly and no suggestion of restraint of trade, the 
banking agency will proceed to consider the merger on the basis of the 
financial and managerial resources and future prospects of the existmg 
and proposed institutions and the convenience and needs of the community 
to be served. The banking agency may approve the merger if it thinks 
the merger will be beneficial from these points of view, or it can turn 
the merger down if it thinks the merger undesirable or objectionable in any 
respects from these points of view.” 112 Cong. Rec. 2656 (1966) (Pre‘ 
pared statement).
See also id., at 2457, 2460 (“[Supervisory agencies must use the banking 
factors to evaluate whether or not a merger will result in a solvent an 
viable institution, and . . . they should not allow a merger unless this 
prerequisite is met”) (Rep. Todd).
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that approval, the Board must consider the financial 
condition and management of the holding company, the 
voting permit procedure . . . serves no substantial pur-
pose.” S. Rep. No. 1179, supra, at 12.

In 1970, Congress amended the Bank Holding Company Act 
to extend its coverage to holding companies that controlled 
only one bank. 84 Stat. 1760, 12 U. S. C. § 1841 (a). Pre-
viously, the Act had applied only to multibank holding 
companies. The principal purpose of this change was to 
prevent one-bank holding companies from entering businesses 
not related to banking. S. Rep. No. 91-1084, pp. 2-4 (1970). 
Nothing in the legislative history of the 1970 amendments 
suggests that in extending the Act, Congress intended to 
depart from its prior understanding of the Board’s authority 
or to establish a different rule for one-bank holding companies.12

12 Congress has amended the Bank Holding Company Act twice since 
1970, but those amendments do not affect the disposition of this case. 
In 1977, Congress made essentially technical refinements in the Bank 
Holding Company Act. These amendments permit the Board to extend 
further the time for a bank or a bank holding company to divest itself 
of bank stock acquired in the course of collecting or securing a debt. The 
amendments also empower the Board to dispense with the requirement 
that the Comptroller or state authority be given 30 days’ notice before the 
Board acts on an application, if more rapid action is necessary to prevent 
the failure of the bank to be acquired. §§ 301, 302, 91 Stat. 1388-1390, 
amending 12 U. S. C. §§ 1842 (a), (b). See H. R. Rep. No. 95-774, pp. 
7-8 (1977).

In 1978, Congress strengthened the Board’s regulatory powers principally 
by permitting the assessment of civil penalties for certain violations of the 
Bank Holding Company Act. § 106, 92 Stat. 3647, amending 12 U. S. C. 
§ 1847. The 1978 amendments also authorize the Board to require a 
holding company to divest itself of nonbank subsidiaries whenever neces-
sary to avoid “serious risk to the financial safety, soundness, or stability 
of a bank holding company subsidiary bank” or to be consistent with sound 
banking principles. § 105, amending 12 U. S. C. § 1844. These amend-
ments, in particular, reflect Congress’ intent to vest the Board with au- 

onty to ensure the financial soundness of bank holding companies and 
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Our conclusion as to the scope of the Board’s authority is 
bolstered by reference to the principle that an agency’s long-
standing construction of its statutory mandate is entitled to 
great respect, “especially when Congress has refused to alter 
the administrative construction.” Red Lion Broadcasting Co. 
v. FCC, 395 U. S. 367, 381 (1969); Zemel v. Rusk, 381 U. S. 1, 
11-12 (1965); Udall v. Tailman, 380 U. S. 1, 16 (1965). The 
Board has regularly treated deficiencies in the financial and 
managerial resources of holding companies and their banking 
subsidiaries as sufficient grounds for denying an application. 
Clayton Bancshares Corp., 50 Fed. Res. Bull. 1261, 1264-1265 
(1964); Mid-Continent Bancorporation, 52 Fed. Res. Bull. 198, 
200-201 (1966); Midwest Bancorporation, Inc., 56 Fed. Res. 
Bull. 948, 950 (1970); Citizens Bancorp, 61 Fed. Res. Bull. 806 
(1975); Bankshares of Hawley, Inc., 62 Fed. Res. Bull. 610 
(1976); see 12 CFR §265.2 (f)(22)(vii) (1978). Moreover, 
Congress has been made aware of this practice,* 13 yet four times 
has “revisited the Act and left the practice untouched.” 
Saxbe v. Bustos, 419 U. S. 65, 74 (1974). See 80 Stat. 236; 
84 Stat. 1760; 91 Stat. 1388; 92 Stat. 3641.14 We therefore 
agree with the Court of Appeals that the Board can disapprove 
formation of a bank holding company solely on grounds of 
financial or managerial unsoundness.

their subsidiaries, a purpose entirely consonant with our interpretation 
of the Board’s authority under § 3 (c).

13 See Senate Committee on Banking, Housing, and Urban Affairs, Com-
pendium of Major Issues in Bank Regulation, 94th Cong., 1st Sess., 379, 
411 (Comm. Print 1975); Hearings on Financial Institutions and the 
Nation’s Economy before the Subcommittee on Financial Institutions 
Supervision, Regulation and Insurance of the House Committee on Bank-
ing, Currency, and Housing, 94th Cong., 1st and 2d Sess., pt. 3, p. 2403 
(1976); Hearings on the Safe Banking Act of 1977 before the Subcommit-
tee on Financial Institutions Supervision, Regulation and Insurance of the 
House Committee on Banking, Finance and Urban Affairs, 95th Cong., 1st 
Sess., pt. 3, pp. 1321, 1439 (1977).

14 See n. 12, supra.
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III
While the Court of Appeals recognized the Board’s authority 

to treat financial or managerial unsoundness as a dispositive 
consideration, it held that this authority was limited to 
instances in which the unsoundness was caused or exacerbated 
by the proposed transaction.15 The Court of Appeals rejected 
the Board’s argument that permission to form a holding 
company is “a reward which it may withhold until the 
applicant’s financial status fulfills the Board’s standard of 
desirability.” 560 F. 2d, at 262. The legislative history, the 
court held, revealed nothing that would allow the Board to 
disapprove formation of a bank holding company where the 
transaction would not weaken a subsidiary bank’s financial 
condition. In addition, the already extensive regulation of 
the financial integrity of banks by the Comptroller of the 
Currency and state regulatory agencies persuaded the court 
that Congress could not have intended to extend identical 
authority to the Federal Reserve Board. Id., at 262-263.

We perceive no basis for the limitation the Court of Appeals 
imposed. Certainly, it is not compelled by the language of 
the statute. By its terms, § 3 (c) requires the Board to 
consider financial and managerial factors in “every case.” 
Just as we observed earlier that this language encompasses 
cases in which the proposed transaction would have no anti-
competitive effect, supra, at 243, so, too, it encompasses cases 
in which the transaction would not weaken the bank or the 

15 The Board contends that the transaction would in fact weaken the 
capital position of the bank. Reply Brief for Petitioner 2 n. 2. The 
Court of Appeals found otherwise, relying on the Board’s concession during 
oral argument before the original panel that operation of the bank 
through a holding company “might in fact be financially sounder” as a 
result of the tax advantage. 560 F. 2d, at 263 n. 3. Because we conclude

at the Board had authority to deny respondent’s application regardless 
o whether the transaction would weaken the bank’s capital position, we 
Deed express no opinion on this dispute.
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bank holding company. Indeed, the Court of Appeals’ con-
struction of the statute would require the Board to approve 
formation of a bank holding company with corrupt manage-
ment simply because management would become no more cor-
rupt by virtue of the transaction. We hesitate to adopt a 
construction that would yield such an anomalous result.

Furthermore, the legislative record does provide support for 
the Board’s actions. In deliberations on the Bank Holding 
Company Act, see, e. g., H. R. Rep. No. 609, 84th Cong., 1st 
Sess., 4-5 (1955); H. R. Rep. No. 95-1383, p. 19 (1978), and 
in subsequent inquiries into banking regulation, see, e. g., 
Hearing on Problem Banks, supra, n. 6; Hearings on the Safe 
Banking Act of 1977, pts. 1-4, supra, n. 13, Congress has 
evinced substantial concern for the financial soundess of the 
banking system. And Congress has long regarded capital 
adequacy as a measure of bank safety. See, e. g., 12 U. S. C. 
§ 329 (Federal Reserve Act), § 1816 (Federal Deposit Insur-
ance Act); S. Rep. No. 133, 63d Cong., 1st Sess., pt. 2, p. 11 
(1913); S. Rep. No. 1623, 82d Cong., 2d Sess., 2 (1952). To 
rule that the Board could not require applicants for holding-
company status and their subsidiary banks to meet minimum 
capital-adequacy requirements would be inconsistent with this 
general legislative mandate.

Nor can we accept the conclusion that Congress intended to 
reserve questions of bank safety to the Comptroller or state 
agencies except where a transaction would harm the financial 
condition of an applicant or the bank. The history of the 
Bank Holding Company Act nowhere suggests that Congress 
sought to delineate such a jurisdictional boundary. Indeed, 
our decision in Whitney Nat. Bank v. Bank of New Orleans, 
379 U. S. 411 (1965), indicates that the Board’s jurisdiction 
is paramount. We ruled there that the Comptroller could 
not deny a new bank a license to do business—a decision 
normally within his competence, see 12 U. S. C. §§26, 27— 
once the Board approved a bank holding company transac-
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tion that entailed formation of the new bank. 379 U. S., 
at 419, 423. It follows that the Federal Reserve Board’s 
actions here are not invalid merely because the powers exer-
cised duplicate those of other regulators.

Again, our conclusion is influenced by the principle that 
courts should defer to an agency’s construction of its own 
statutory mandate, Red Lion Broadcasting Co. v. FCC, 395 
U. S., at 381; Commissioner v. Stemberger's Estate, 348 
U. S. 187, 199 (1955), particularly when that construction 
accords with well-established congressional goals. The Board 
has frequently reiterated that holding companies should be a 
source of strength to subsidiary financial institutions. See, 
e. g., Northern States Financial Corp., 58 Fed. Res. Bull. 827, 
828 (1972); Citizens Bancorp, 61 Fed. Res. Bull. 806 (1975); 
Downs Bancshares, Inc., 61 Fed. Res. Bull. 673 (1975). It 
has used the substantial advantages of bank holding-company 
status to induce applicants to improve their own and their 
subsidiaries’ capital positions. See P. Heller, Handbook of 
Federal Bank Holding Company Law 127, and n. 195 (1976); 
The Bank Holding Company—1973, pp. 35, 83 (R. Johnson ed. 
1973).16 In fact, between 1970 and 1975, the Board convinced 
397 applicants to provide additional capital totaling $788 
million and indirectly prompted the infusion of even more 
capital. Hearings on Financial Institutions and the Nation’s 
Economy, supra n. 13, at 2403 (testimony of Philip Coldwell, 
member of the Board of Governors of the Federal Reserve 
System). Congress has been apprised of this consistent 

6 Among these advantages are a bank holding company’s ability to 
expand into banking-related activities with the Board’s approval, 12 
U. S. C. § 1843 (c) (8), to avoid some state-law restrictions against branch 
banking, see Whitney Nat. Bank v. Bank of New Orleans, 379 IT. S., at 
413, and to realize substantial tax savings. See n. 4, supra. Given the 
applicable state law, Ill. Const., Art. 13, §8; Ill. Rev. Stat., ch. 16%, 
S106 (1975), and the nature of respondent’s proposed transaction, only the 
ast of these advantages afforded the Board leverage in this case.
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administrative practice, ibid.; Compendium of Major Issues 
in Bank Regulation, supra n. 13, at 379, and has not under-
taken to change it. Indeed, a Report of the Senate Commit-
tee on Banking, Housing, and Urban Affairs in 1977 echoed 
the exact language of the Board’s standard. S. Rep. No. 95- 
323, p. 11 (“Holding companies are supposed to be a source 
of strength to subsidiary financial institutions”).17

We hold that the Board may deny applications for holding-
company status solely on grounds of financial or managerial 
unsoundness, regardless of whether that unsoundness would be 
caused or exacerbated by the proposed transaction.18

IV
Respondent contends that the Board’s denial of its appli-

cation was arbitrary and capricious. We have already 
determined that the Board’s “source of strength” requirement

17 The Senate Report accompanied the Financial Institutions Super-
visory Act Amendments of 1977, S. 71, 95th Cong., 1st Sess. (1977). 
These amendments were passed by the Senate but were not brought before 
the House. In the next session, Congress enacted a subsequent version of 
these amendments as the Financial Institutions Regulatory and Interest 
Rate Control Act of 1978, supra, n. 12.

18 The dissent argues that because the proposed transaction would not 
exacerbate the financial difficulties of the bank, the Board’s disapproval 
rests not on the effects of the transaction, but on “pre-existing or unrelated 
conditions.” Post, at 255. In the dissent’s view, the Board, by looking 
beyond the transaction before it, attempted to exercise the day-to-day 
regulatory authority over banks which Congress denied to it and conferred 
on the Comptroller. We disagree with the basic premise of the dissents 
argument. As the Board found, the effect of this transaction would have 
been the formation of a financially unsound bank holding company. Thus, 
the Board’s attempt to prevent this effect and to induce respondent to 
form an enterprise that met the Board’s standards of financial soundness 
was entirely consistent with the language the dissent cites. Moreover, 
congressional concern with financial soundness and capital adequacy is by 
no means “irrelevant,” post, at 257, to whether the Board’s attempt 
exceeded its authority.
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is consistent with the language, purpose, and legislative history 
of the Bank Holding Company Act. Our only remaining 
inquiry is whether substantial evidence supports the Board’s 
finding that respondent fell short of this standard. 12 U. S. C. 
§ 1848.19

The Court of Appeals panel had “no difficulty” in finding 
substantial evidence to sustain the Board’s decision, 546 F. 2d, 
at 720, and respondent did not press this issue in its petition 
for rehearing en banc. We, too, find in this record more than 
the amount of evidence “a reasonable mind might accept as 
adequate to support [the Board’s] conclusion.” Consolidated 
Edison Co. v. NLRB, 305 U. S. 197, 229 (1938); accord, 
Richardson v. Perales, 402 U. S. 389, 401 (1971); Consolo v. 
FMC, 383 U. S. 607,619-620 (1966). The application failed to 
establish that respondent could raise the $2.1 million in ad-
ditional capital in the manner proposed. Moreover, it re-
vealed that even with this infusion, the bank’s capital would 
have been well below the level the Board had determined 
necessary to sustain the financial soundness of the enterprise. 
Thus, the Board was entitled to conclude that respondent 
would not be a sufficient source of financial and managerial 
strength to its subsidiary bank. Having so determined, the 
Board was entitled to deny the application.20

19 Section 9 of the Bank Holding Company Act, 70 Stat. 138, as 
amended, 12 U. S. C. § 1848, provides that “[t]he findings of the Board 
as to the facts, if supported by substantial evidence, shall be conclusive.”

20 We also find substantial evidence to sustain the Board’s determination 
that considerations involving the convenience and needs of the community 
do not support respondent’s application. Indeed, the Board previously
as recognized the connection between the needs of the community and the 
nancial well-being of a bank, holding that an applicant’s financial inabil- 

1 y to resolve unforeseen problems could “impair [the bank’s] overall 
a i ity to continue to serve the community as a viable banking organiza-
tion.” Citizens Bancorp, 61 Fed. Res. Bull. 806 (1975); accord, Downs 
Hancshares, Inc., 61 Fed. Res. Bull. 673, 674 (1975).
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We hold that the Board’s actions were within the authority 
conferred by Congress and were supported by substantial 
evidence. Consequently, the judgment is

Reversed.

Mr . Justice  Stevens , with whom Mr . Justice  Rehnqui st  
joins, dissenting.

This case involves a proposal to restructure the ownership 
of a relatively small bank in order to reduce its income taxes. 
From the standpoint of the bank’s competitors, its creditors, 
its owners, and its customers, as well as the public at large, 
the proposed transaction is at worst completely harmless, and 
at best substantially beneficial.

The Federal Reserve Board nevertheless refused to approve 
the transaction, not because of any concern about adverse 
effects of the transaction itself, but rather to induce the own-
ers of the bank to take action that the Board has no author-
ity to require of bank owners generally. In the Board’s view, 
its approval power is a sort of lever that it may use to bend 
the will of independent bank owners and managers. I share 
the opinion expressed by Chief Judge Fairchild for the 
unanimous Court of Appeals for the Seventh Circuit sitting 
en banc that the application of this kind of leverage has not 
been authorized by Congress.1

The normal reason for subjecting any type of transaction 
to advance administrative approval is a concern about the pos-
sible consequences of the transaction itself. I can think of no 
judicial precedent or statutory analog authorizing an agency 
to use approvals as an all-purpose tool to accomplish objects 
entirely unrelated to the approved transaction. Before con-
cluding that Congress intended to pass such an unprecedented

1 “The Board assumes the stance that the tax advantage of bank holding 
company status is a reward which it may withhold until the applicants 
financial status fulfills the Board’s standard of desirability. We do not 
find this power or breadth of discretion in the statute.” 560 F. 2d 258,262 
(1977) (en banc).
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approval statute, therefore, I would insist upon a clear expres-
sion of that intent from Congress itself. Because the lan-
guage, structure, and legislative history of § 3 (c) of the Bank 
Holding Company Act of 1956, 12 U. S. C. § 1842 (c), belie 
any such intent, I cannot accept the Board’s interpretation.

Read in its entirety, the language of § 3 (c) confines the 
Board’s authority to the evaluation of the effects of proposed 
holding company transactions.2 Specifically, the statute 
commands the Board to disapprove any acquisition “which 
would result in a monopoly,” or “whose effect” may be sub-
stantially to lessen competition, unless it finds that the “anti-
competitive effects” are outweighed “by the probable effect of 
the transaction in meeting the convenience and needs of the 
community.” Although the last sentence in § 3 (c) does not 
also explicitly limit the Board’s consideration to the financial 
and managerial “effects” of the proposed reorganization, when 
read in context its reference to “future prospects” surely 
reflects the same concern for the consequences of the transac-
tion rather than pre-existing or unrelated conditions.3

2 Section 3 (c) is quoted in the opinion of the Court, ante, at 236-237, 
n. 2.

3 It is not disputed that the last sentence in § 3 (c) serves in part to 
explain the Board’s duty to analyze a transaction’s “probable effect” on 
the “convenience and needs of the community” and then to weigh those 
effects against any anticompetitive “resWtfs]” of the transaction. Because 
the statute so clearly limits the Board’s consideration to effects in that 
endeavor, it makes little sense to read the same sentence to give the Board 
broader authority in analyzing the financial and managerial aspects of the 
transaction apart from its anticompetitive results.

The Board’s position is especially untenable in that the two principal 
concerns reflected in § 3 (c) are concentration of commercial banking facili-
ties under a single management and the combination under single control 
of banking and nonbanking enterprises. These concerns, neither of which 
is even remotely implicated by this transaction, were described in the 
testimony of Chairman Martin on behalf of the Board in 1955. He 
thought legislation was necessary because of :

(1) The unrestricted ability of a bank holding company group to add to 
e number of its banking units, making possible the concentration of com-



256 OCTOBER TERM, 1978

Ste ven s , J., dissenting 439U.S.

The overall structure of the federal banking laws lends 
credence to this interpretation. It is not the Board but 
instead the Comptroller of the Currency that has day-to-day 
regulatory jurisdiction over existing financial and managerial 
conditions at national banks such as the one involved here.* 2 * 4 
If the Board can employ its holding-company approval power 
as a lever for inducing banks to achieve more satisfactory 
financing, management, future prospects, and community 
service, it can indirectly exercise authority that Congress has 
denied it and given directly to another agency.5

mercial bank facilities in a particular area under a single control and 
management; and
“(2) The combination under single control of both banking and nonbanking 
enterprises, permitting departure from the principle that banking institu-
tions should not engage in business wholly unrelated to banking. Such 
a combination involves the lending of depositors’ money, whereas other 
types of business enterprise, not connected with banking, do not involve 
this element of trusteeship.” S. Rep. No. 1095, 84th Cong., 1st Sess.,
2 (1955).

In the Board’s anomalous view, therefore, Congress has carefully confined 
the agency’s power to carry out the two primary purposes of the legisla-
tion, while leaving it with virtually unbounded authority to effectuate the 
statute’s secondary goal of assuring financial and managerial stability in 
bank holding companies.

4 Although the Board decides which banks qualify for membership in the 
Federal Reserve System, 12 U. S. C. § 329, its day-to-day regulatory 
authority extends only to state member banks that are insured by the 
Federal Deposit Insurance Corporation. National member banks, such as 
respondent, are subject to the daily control of the Comptroller of the 
Currency. 12 U. S. C. §§ 1813 (b), (d), (h), 1818.

5 To use the Court’s example, ante, at 250, if the Board is concerned with 
possible corruption in a national bank’s management, it may not address 
that problem directly by way of a cease-and-desist order or other remedies. 
That power resides exclusively in the Comptroller. See n. 4, supra. The 
Board nonetheless claims the power to require a change in management 
before the bank can earn a reward in the form of tax savings available 
through holding-company ownership—even when it concludes that the 
change in ownership form would in no way enhance the dangers of corrup 
management and would only improve the bank’s overall situation. Having
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The sparse legislative history cited by the Court on this 
point, ante, at 250, is of no help to the Board’s position. It 
is true that Congress has been concerned with the “financial 
soundness” and “capital adequacy” of banks controlled by 
holding companies. But that concern is simply irrelevant to 
the issue whether Congress intended the Board to deny hold-
ing-company approval that would not adversely affect, but 
rather would enhance, the bank’s financial soundness and 
capital adequacy.

The authority claimed by the Board is also illogical. If 
certain capital ratios are essential for sound banking opera-
tions, and if the Comptroller is unable to achieve them, then 
the Board should be given power to require them by a general 
rule or standard applicable to all banks. Haphazard enforce-
ment against only those banks that seek approval of holding 
company status is a most unusual and disorderly way to 
administer any significant policy.

In the end, the Court’s decision rests entirely on “the prin-
ciple that courts should defer” to the administrative agency’s 
own interpretation of its statutory authority. Ante, at 251. 
The Court assumes that the Board’s asserted authority origi-
nated with the passage of the Bank Holding Company Act of 
1956. Ante, at 244. Not until eight years later, however, 
did the Board purport to exercise that authority, and it 
did so without explaining the statutory basis for its actions. 
Clayton Bancshares Corp., 50 Fed. Res. Bull. 1261, 1264r- 
1265 (1964); see opinion of the Court, ante, at 248. Such 
a belated and casual assertion of power by the Board, no mat-
ter how long it has persisted, hardly qualifies as the type of 
administrative policy that may stand in place of an expression 
of legislative intent. See SEC v. Sloan, 436 U. S. 103 
(overturning as beyond the authority of the SEC a policy 
followed by that agency for 34 years). See also Adamo 

withheld the former power, I think it is illogical to assume without any 
Proof at all that Congress intended to grant the latter.
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Wrecking Co. v. United States, 434 U. S. 275, 287-289, and 
n. 5. I would not allow this agency, no matter how well 
respected and how well motivated, to construe vague stat-
utory language as conferring such wide-ranging power on 
itself. Like Chief Judge Fairchild and his colleagues, I “do 
not find this power or breadth of discretion in the statute.” 
560 F. 2d 258, 262 (CA7 1977).6

I respectfully dissent.

6 In the text of its opinion the Court states its intention to “decide 
whether the Board can only exercise [its approval] authority when the 
transaction would cause or exacerbate the financial unsoundness of the hold-
ing company or a subsidiary bank.” Ante, at 237. Later the Court pur-
ports to “hold that the Board may deny applications for holding-company 
status solely on grounds of financial or managerial unsoundness, regardless 
of whether that unsoundness would be caused or exacerbated by the pro-
posed transaction.” Ante, at 252. What purports to be a broad holding, 
however, is significantly qualified by n. 18 which was added in 
response to this dissent. In that footnote the Court limits its holding to a 
case in which the effect of the transaction is the formation of a financially 
unsound bank holding company. So limited, this case involves nothing 
more than a dispute over whether this particular holding company was 
financially unsound—a dispute that hardly merits this Court’s attention. 
Even on this narrow ground of decision, however, I find the Courts 
reasoning unpersuasive. The financial soundness of the bank is surely a 
matter of greater public interest than the financial soundness of its parent, 
yet neither the Board nor the Comptroller of the Currency has asserted 
any basis for requiring the bank to take any remedial action. Everyon 
agrees that the financial strength of the bank will be improved by the 
formation of a holding company and that no adverse consequences will 
result.
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LALLI v. LALLI, ADMINISTRATRIX, et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 77-1115. Argued October 4, 1978—Decided December 11, 1978

Appellant, assertedly the illegitimate son of Mario Lalli, who died intestate 
in New York, filed a petition for a compulsory accounting from appellee 
administratrix of the estate, claiming that he was entitled to inherit 
from Mario as his child. Appellee opposed the petition, arguing that 
even if appellant were Mario’s child, he was not a lawful distributee of 
the estate because he had failed to comply with a New York statutory 
provision (§4-1.2) that in pertinent part allows an illegitimate child to 
inherit from his intestate father only if a court of competent jurisdiction 
has, during the father’s lifetime, entered an order declaring paternity. 
Appellant contended that his failure to obtain such an order during 
Mario’s lifetime could not bar his inheritance because § 4—1.2 discrimi-
nated against him on the basis of his illegitimate birth in violation of the 
Equal Protection Clause of the Fourteenth Amendment. Appellant 
tendered evidence that he was Mario’s child. The Surrogate’s Court 
ruled that appellant was properly excluded as a distributee under 
§4-1.2. The New York Court of Appeals affirmed and upheld the 
constitutionality of the statute. Held: The judgment is affirmed. Pp. 
264-276; 276; 276-277.

43 N. Y. 2d 65, 371 N. E. 2d 481, affirmed.
Mr . Just ice  Powe ll , joined by The  Chie f  Just ice  and Mr . Just ice  

Stew art , concluded that §4-1.2 does not violate the Equal Protection 
Clause of the Fourteenth Amendment. Trimble v. Gordon, 430 U. S. 
762, distinguished. Pp. 264-276.

(a) While classifications based on illegitimacy are not subject to 
strict scrutiny,” they are invalid under the Fourteenth Amendment if

they are not substantially related to permissible state interests, Mathews 
v. Lucas, 427 U. S. 495, 506; Trimble n . Gordon, supra, at 767. P. 265.

(b) The Illinois statute invalidated in Trimble (which, in addition to 
requiring the father’s acknowledgment of paternity, required the 
legitimation of the child through intermarriage of the parents as a 
precondition to inheritance) eliminated “the possibility of a middle 
ground between the extremes of complete exclusion [of illegitimates 
claiming under their fathers’ estates] and case-by-case determination of 
paternity.” But the single requirement at issue under §4-1.2 is an 
evidentiary one; the marital status of the parents is irrelevant. Pp. 
266-267.

(c) The primary goal underlying the challenged aspects of § 4-1.2 is
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to provide for the just and orderly disposition of a decedent’s property 
where paternal inheritance by illegitimate children is concerned, an area 
involving unique and difficult problems of proof. Pp. 268-271.

(d) Section 4—1.2 represents a carefully considered legislative judg-
ment on how best to “grant to illegitimates in so far as practicable 
rights of inheritance on a par with those enjoyed by legitimate children,” 
while protecting the important state interest in the just and orderly 
disposition of decedents’ estates. Accuracy is enhanced by placing 
paternity disputes in a judicial forum during the lifetime of the father, 
which (in addition to permitting a man to defend his reputation against 
unjust paternity claims) helps to forestall fraudulent assertions of 
paternity. Estate administration is facilitated, and delay and un-
certainty minimized, where the entitlement of an illegitimate child is 
a matter of judicial record before administration commences. While 
there may be some instances where § 4-1.2, as is often the case with 
statutory classifications, will produce inequitable results, the reach of the 
statute, unlike that involved in Trimble, does not exceed justifiable state 
objectives. Pp. 271-274.

Mr . Just ice  Black mu n would affirm the judgment below on the 
basis of Labine v. Vincent, 401 U. S. 532, and rather than distinguishing 
Trimble, supra, would overrule that decision. Pp. 276-277.

Mr . Just ice  Rehnquis t  concurred in the judgment for the reasons 
stated in his dissent in Trimble, supra, at 777. P. 276.

Powe l l , J., announced the judgment of the Court and delivered an 
opinion, in which Burge r , C. J., and Ste wart , J., joined. Ste wart , J., 
filed a concurring opinion, post, p. 276. Black mun , J., filed an opinion 
concurring in the judgment, post, p. 276. Rehn qui st , J., filed a state-
ment concurring in the judgment, post, p. 276. Bre nnan , J., filed a dis-
senting opinion, in which Whit e , Mars hall , and Steve ns , JJ., joined, 
post, p. 277.

Leonard M. Henkin argued the cause for appellant. With 
him on the brief was Morris R. Henkin.

Irwin M. Strum, Assistant Attorney General of New York, 
argued the cause for appellee Lefkowitz. With him on the 
brief were Louis J. Lefkowitz, Attorney General, pro se, 
Samuel A. Hirshowitz, First Assistant Attorney General, and 
Neil S. Solon and Suzanne McGrattan, Assistant Attorneys 
General.*

*John E. Kirklin, Kalman Finkel, and Jane Greengold Stevens filed a
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Mr . Justi ce  Powell  announced the judgment of the Court 
and delivered an opinion, in which The  Chief  Justi ce  and 
Mr . Justi ce  Stewar t  join.

This case presents a challenge to the constitutionality of 
§4-1.2 of New York’s Estates, Powers, and Trusts Law,1 
which requires illegitimate children who would inherit from 
their fathers by intestate succession to provide a particular 
form of proof of paternity. Legitimate children are not sub-
ject to the same requirement.

I
Appellant Robert Lalli claims to be the illegitimate son of 

Mario Lalli who died intestate on January 7, 1973, in the 
State of New York. Appellant’s mother, who died in 1968, 
never was married to Mario. After Mario’s widow, Rosa-
mond Lalli, was appointed administratrix of her husband’s 
estate, appellant petitioned the Surrogate’s Court for West-
chester County for a compulsory accounting, claiming that 
he and his sister Maureen Lalli were entitled to inherit from 
Mario as his children. Rosamond Lalli opposed the petition. 
She argued that even if Robert and Maureen were Mario’s 
children, they were not lawful distributees of the estate 
because they had failed to comply with § 4-1.2,2 which pro-
vides in part:

“An illegitimate child is the legitimate child of his 

brief for the Legal Aid Society of New York City et al. as amici curiae 
urging reversal.

11965 N. Y. Laws, ch. 958, § 1. The statute was initially codified as
• Y. Decedent Est. Law § 83-a. In 1966 it was recodified without 

material change as N. Y. Est., Powers & Trusts Law § 4—1.2 (McKinney 
^67). 1966 N. Y. Laws, ch. 952. Further nonsubstantive amendments 

were made the next year. 1967 N. Y. Laws, ch. 686, §§ 28, 29.
Section 4-1.2 in its entirety provides:

“(a) For the purposes of this article:
(1) An illegitimate child is the legitimate child of his mother so that 

e((and his issue inherit from his mother and from his maternal kindred.
(2) An illegitimate child is the legitimate child of his father so that 
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father so that he and his issue inherit from his father 
if a court of competent jurisdiction has, during the life-
time of the father, made an order of filiation declaring 
paternity in a proceeding instituted during the preg-
nancy of the mother or within two years from the birth 
of the child.”

Appellant conceded that he had not obtained an order of 
filiation during his putative father’s lifetime. He contended, 
however, that § 4r-1.2, by imposing this requirement, discrimi-
nated against him on the basis of his illegitimate birth in vio-
lation of the Equal Protection Clause of the Fourteenth 
Amendment.* 3 Appellant tendered certain evidence of his 
relationship with Mario Lalli, including a notarized document 

he and his issue inherit from his father if a court of competent jurisdiction 
has, during the lifetime of the father, made an order of filiation declaring 
paternity in a proceeding instituted during the pregnancy of the mother 
or within two years from the birth of the child.

“(3) The existence of an agreement obligating the father to support the 
illegitimate child does not qualify such child or his issue to inherit from 
the father in the absence of an order of filiation made as prescribed by 
subparagraph (2).

“(4) A motion for relief from an order of filiation may be made only 
by the father, and such motion must be made within one year from the 
entry of such order.

“(b) If an illegitimate child dies, his surviving spouse, issue, mother, 
maternal kindred and father inherit and are entitled to letters of admin-
istration as if the decedent were legitimate, provided that the father may 
inherit or obtain such letters only if an order of filiation has been made 
in accordance with the provisions of subparagraph (2).” N. Y. Est., 
Powers & Trusts Law § 4-1.2 (McKinney 1967).

3 Appellant also claimed that §4-1.2 was invalid under N. Y. Const., 
Art. 1, § 11. The New York Court of Appeals did not rule on this issue, 
nor do we. We also do not consider whether § 4—1.2 unconstitutionally 
discriminates on the basis of sex or whether the administratrix of Manos 
estate is required to account for her alleged failure to bring a wrongful- 
death action on behalf of appellant. The latter question was not con-
sidered by the Court of Appeals, and the former was raised for the first 
time by a brief amici curiae in this Court.
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in which Lalli, in consenting to appellant’s marriage, referred 
to him as “my son,” and several affidavits by persons who 
stated that Lalli had acknowledged openly and often that 
Robert and Maureen were his children.

The Surrogate’s Court noted that § 4-1.2 had previously, 
and unsuccessfully, been attacked under the Equal Protection 
Clause. After reviewing recent decisions of this Court con-
cerning discrimination against illegitimate children, particu-
larly Labi/ne v. Vincent, 401 U. S. 532 (1971), and three New 
York decisions affirming the constitutionality of the statute, 
In re Belton, 70 Misc. 2d 814, 335 N. Y. S. 2d 177 (Surr. Ct. 
1972); In re Hendrix, 68 Misc. 2d 439, 444, 326 N. Y. S. 2d 
646, 652 (Surr. Ct. 1971); In re Crawford, 64 Misc. 2d 758, 
762-763, 315 N. Y. S. 2d 890, 895 (Surr. Ct. 1970), the court 
ruled that appellant was properly excluded as a distributee of 
Lalli’s estate and therefore lacked status to petition for a com-
pulsory accounting.

On direct appeal the New York Court of Appeals affirmed. 
In re Lalli, 38 N. Y. 2d 77, 340 N. E. 2d 721 (1975). It under-
stood Labine to require the State to show no more than that 
“there is a rational basis for the means chosen by the Legisla-
ture for the accomplishment of a permissible State objective.” 
38 N. Y. 2d, at 81, 340 N. E. 2d, at 723. After discussing 
the problems of proof peculiar to establishing paternity, as 
opposed to maternity, the court concluded that the State 
was constitutionally entitled to require a judicial decree dur-
ing the father’s lifetime as the exclusive form of proof of 
paternity.

Appellant appealed the Court of Appeals’ decision to this 
Court. While that case' was pending here, we decided 
Trimble v. Gordon, 430 U. S. 762 (1977). Because the issues 
in these two cases were similar in some respects, we vacated 
and remanded to permit further consideration in light of 
Trimble. Lalli v. Lalli, 431 U. S. 911 (1977).
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On remand,4 the New York Court of Appeals, with two 
judges dissenting, adhered to its former disposition. In re 
Lalli, 43 N. Y. 2d 65, 371 N. E. 2d 481 (1977). It acknowl-
edged that Trimble contemplated a standard of judicial review 
demanding more than “a mere finding of some remote rational 
relationship between the statute and a legitimate State pur-
pose,” 43 N. Y. 2d, at 67, 371 N. E. 2d, at 482, though less 
than strictest scrutiny. Finding § 4r-1.2 to be “significantly 
and determinatively different” from the statute overturned in 
Trimble, the court ruled that the New York law was suffi-
ciently related to the State’s interest in “ ‘the orderly settle-
ment of estates and the dependability of titles to property 
passing under intestacy laws,’ ” 43 N. Y. 2d, at 67, 69-70, 371 
N. E. 2d, at 482-483, quoting Trimble, supra, at 771, to meet 
the requirements of equal protection.

Appellant again sought review here, and we noted probable 
jurisdiction. 435 U. S. 921 (1978). We now affirm.

II
We begin our analysis with Trimble. At issue in that case 

was the constitutionality of an Illinois statute providing that 
a child born out of wedlock could inherit from his intestate 
father only if the father had “acknowledged” the child and 
the child had been legitimated by the intermarriage of the 
parents. The appellant in Trimble was a child born out of 
wedlock whose father had neither acknowledged her nor mar-
ried her mother. He had, however, been found to be her 
father in a judicial decree ordering him to contribute to her 
support. When the father died intestate, the child was 
excluded as a distributee because the statutory requirements 
for inheritance had not been met.

We concluded that the Illinois statute discriminated against 

4 On remand from this Court, the New York Attorney General was 
permitted to intervene as a defendant-appellee. He has filed a brief on 
the merits and argued the case in this Court. Appellee Rosamond Lalli 
did not present oral argument and has not filed a brief on the merits.
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illegitimate children in a manner prohibited by the Equal 
Protection Clause. Although, as decided in Mathews v. 
Lucas, 427 U. S. 495, 506 (1976), and reaffirmed in Trimble, 
supra, at 767, classifications based on illegitimacy are not sub-
ject to “strict scrutiny,” they nevertheless are invalid under 
the Fourteenth Amendment if they are not substantially 
related to permissible state interests. Upon examination, we 
found that the Illinois law failed that test.

Two state interests were proposed which the statute was 
said to foster: the encouragement of legitimate family rela-
tionships and the maintenance of an accurate and efficient 
method of disposing of an intestate decedent’s property. 
Granting that the State was appropriately concerned with the 
integrity of the family unit, we viewed the statute as bearing 
“only the most attenuated relationship to the asserted goal.” 
Trimble, supra, at 768. We again rejected the argument that 
“persons will shun illicit relations because the offspring may 
not one day reap the benefits” that would accrue to them were 
they legitimate. Weber v. Aetna Casualty & Surety Co., 406 
U. S. 164, 173 (1972). The statute therefore was not defensi-
ble as an incentive to enter legitimate family relationships.

Illinois’ interest in safeguarding the orderly disposition of 
property at death was more relevant to the statutory classifi-
cation. We recognized that devising “an appropriate legal 
framework” in the furtherance of that interest “is a matter 
particularly within the competence of the individual States.” 
Trimble, supra, at 771. An important aspect of that frame-
work is a response to the often difficult problem of proving the 
paternity of illegitimate children and the related danger of 
spurious claims against intestate estates. See infra, at 270- 
271. These difficulties, we said, “might justify a more de-
manding standard for illegitimate children claiming under 
their fathers’ estates than that required either for illegitimate 
children claiming under their mothers’ estates or for legitimate 
children generally.” Trimble, supra, at 770.
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The Illinois statute, however, was constitutionally flawed 
because, by insisting upon not only an acknowledgment by 
the father, but also the marriage of the parents, it excluded 
“at least some significant categories of illegitimate children of 
intestate men [whose] inheritance rights can be recognized 
without jeopardizing the orderly settlement of estates or the 
dependability of titles to property passing under intestacy 
laws.” Id., at 771. We concluded that the Equal Protec-
tion Clause required that a statute placing exceptional bur-
dens on illegitimate children in the furtherance of proper 
state objectives must be more “ ‘carefully tuned to alternative 
considerations,’ ” id., at 772, quoting Mathews v. Lucas, supra, 
at 513, than was true of the broad disqualification in the Illi-
nois law.

Ill
The New York statute, enacted in 1965, was intended to 

soften the rigors of previous law which permitted illegitimate 
children to inherit only from their mothers. See infra, at 269. 
By lifting the absolute bar to paternal inheritance, § 4-1.2 
tended to achieve its desired effect. As in Trimble, however, 
the question before us is whether the remaining statutory 
obstacles to inheritance by illegitimate children can be 
squared with the Equal Protection Clause.

A
At the outset we observe that § 4-1.2 is different in impor-

tant respects from the statutory provision overturned in 
Trimble. The Illinois statute required, in addition to the 
father’s acknowledgment of paternity, the legitimation of the 
child through the intermarriage of the parents as an absolute 
precondition to inheritance. This combination of require-
ments eliminated “the possibility of a middle ground between 
the extremes of complete exclusion and case-by-case deter-
mination of paternity.” Trimble, 430 U. S., at 770-771. As 
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illustrated by the facts in Trimble, even a judicial declaration 
of paternity was insufficient to permit inheritance.

Under § 4-1.2, by contrast, the marital status of the parents 
is irrelevant. The single requirement at issue here is an evi-
dentiary one—that the paternity of the father be declared in a 
judicial proceeding sometime before his death.5 The child 
need not have been legitimated in order to inherit from his 
father. Had the appellant in Trimble been governed by 
§4-1.2, she would have been a distributee of her father’s 
estate. See In re Lalli, 43 N. Y. 2d, at 68 n. 2, 371 N. E. 2d, 
at 482 n. 2.

A related difference between the two provisions pertains to 
the state interests said to be served by them. The Illinois 
law was defended, in part, as a means of encouraging legiti-
mate family relationships. No such justification has been 
offered in support of § 4-1.2. The Court of Appeals dis-
claimed that the purpose of the statute, “even in small part, 

5 Section 4—1.2 requires not only that the order of filiation be made 
during the lifetime of the father, but that the proceeding in which 
it is sought be commenced “during the pregnancy of the mother or 
within two years from the birth of the child.” The New York Court of 
Appeals declined to rule on the constitutionality of the two-year limita-
tion in both of its opinions in this case because appellant concededly had 
never commenced a paternity proceeding at all. Thus, if the rule that 
paternity be judicially declared during his father’s lifetime were upheld, 
appellant would lose for failure to comply with that requirement alone. 
If, on the other hand, appellant prevailed in his argument that his 
inheritance could not be conditioned on the existence of an order of filia-
tion, the two-year limitation would become irrelevant since the paternity 
proceeding itself would be unnecessary. See In re Lalli, 43 N. Y. 2d 65, 
68 n. 1, 371 N. E. 2d 481, 482 n. 1 (1977); In re Lalli, 38 N. Y. 2d 77, 
80 n., 340 N. E. 2d 721, 723 n. (1975). As the New York Court of 
Appeals has not passed upon the constitutionality of the two-year limita-
tion, that question is not before us. Our decision today therefore sus-
tains §4-1.2 under the Equal Protection Clause only with respect to its 
requirement that a judicial order of filiation be issued during the lifetime 
°f the father of an illegitimate child.
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was to discourage illegitimacy, to mold human conduct or to 
set societal norms.” In re Lalli, supra, at 70, 371 N. E. 2d, 
at 483. The absence in § 4kl.2 of any requirement that the 
parents intermarry or otherwise legitimate a child born out of 
wedlock and our review of the legislative history of the stat-
ute, infra, at 269-271, confirm this view.

Our inquiry, therefore, is focused narrowly. We are asked 
to decide whether the discrete procedural demands that § 4-1.2 
places on illegitimate children bear an evident and substantial 
relation to the particular state interests this statute is designed 
to serve.

B
The primary state goal underlying the challenged aspects 

of § 4kl.2 is to provide for the just and orderly disposition of 
property at death.6 We long have recognized that this is an 
area with which the States have an interest of considerable 
magnitude. Trimble, supra, at 771; Weber v. Aetna Cas-
ualty & Surety Co., 406 U. S., at 170; Labine v. Vincent, 401 
U. S., at 538; see also Lyeth n . Hoey, 305 U. S. 188, 193 
(1938); Mager v. Grima, 8 How. 490, 493 (1850).

This interest is directly implicated in paternal inheritance 
by illegitimate children because of the peculiar problems of 
proof that are involved. Establishing maternity is seldom 
difficult. As one New York Surrogate’s Court has observed: 
“[T]he birth of the child is a recorded or registered event 
usually taking place in the presence of others. In most cases 
the child remains with the mother and for a time is necessarily 
reared by her. That the child is the child of a particular 
woman is rarely difficult to prove.” In re Ortiz, 60 Misc. 2d 

6 The presence in this case of the State’s interest in the orderly disposi-
tion of a decedent’s property at death distinguishes it from others in which 
that justification for an illegitimacy-based classification was absent. E. Q-, 
Jimenez v. Weinberger, 417 U. S. 628 (1974); Gomez v. Perez, 409 U. S. 
535 (1973); Weber v. Aetna Casualty & Surety Co., 406 U. S. 164, 170 
(1972); Levy n . Louisiana, 391 U. S. 68 (1968).
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756, 761, 303 N. Y. S. 2d 806, 812 (1969). Proof of paternity, 
by contrast, frequently is difficult when the father is not part 
of a formal family unit. “The putative father often goes his 
way unconscious of the birth of a child. Even if conscious, 
he is very often totally unconcerned because of the absence of 
any ties to the mother. Indeed the mother may not know 
who is responsible for her pregnancy.” Ibid, (emphasis in 
original) ; accord, In re Flemm, 85 Mise. 2d 855, 861, 381 
N. Y. S. 2d 573, 576-577 (Surr. Ct. 1975) ; In re Hendrix, 68 
Mise. 2d, at 443, 326 N. Y. S. 2d, at 650; cf. Trimble, supra, 
at 770, 772.

Thus, a number of problems arise that counsel against 
treating illegitimate children identically to all other heirs of 
an intestate father. These were the subject of a comprehen-
sive study by the Temporary State Commission on the Mod-
ernization, Revision and Simplification of the Law of Estates. 
This group, known as the Bennett Commission,7 consisted of 
individuals experienced in the practical problems of estate 
administration. In re Flemm, supra, at 858, 381 N. Y. S. 2d, 
at 575. The Commission issued its report and recommenda-
tions to the legislature in 1965. See Fourth Report of the 
Temporary State Commission on the Modernization, Revision 
and Simplification of the Law of Estates, Legis. Doc. No. 19 
(1965) (hereinafter Commission Report). The statute now 
codified as § 4—1.2 was included.

Although the overarching purpose of the proposed statute 
was “to alleviate the plight of the illegitimate child,” Com-
mission Report 37, the Bennett Commission considered it 
necessary to impose the strictures of § 4—1.2 in order to miti-
gate serious difficulties in the administration of the estates of 

7 The Bennett Commission was created by the New York Legislature in 
1961. It was instructed to recommend needed changes in certain areas of 
state law, including that pertaining to “the descent and distribution of 
property, and the practice and procedure relating thereto.” 1961 N. Y. 
Laws, ch. 731, § 1.
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both testate and intestate decedents. The Commission’s 
perception of some of these difficulties was described by Sur-
rogate Sobel, a member of “the busiest [surrogate’s] court in 
the State measured by the number of intestate estates which 
traffic daily through this court,” In re Flemm, supra, at 857, 
381 N. Y. S. 2d, at 574, and a participant in some of the 
Commission’s deliberations:

“An illegitimate, if made an unconditional distributee in 
intestacy, must be served with process in the estate of 
his parent or if he is a distributee in the estate of the 
kindred of a parent. . . . And, in probating the will of 
his parent (though not named a beneficiary) or in probat-
ing the will of any person who makes a class disposition 
to ‘issue’ of such parent, the illegitimate must be served 
with process. . . . How does one cite and serve an ille-
gitimate of whose existence neither family nor personal 
representative may be aware? And of greatest concern, 
how achieve finality of decree in any estate when there 
always exists the possibility however remote of a secret 
illegitimate lurking in the buried past of a parent or an 
ancestor of a class of beneficiaries? Finality in decree is 
essential in the Surrogates’ Courts since title to real prop-
erty passes under such decree. Our procedural statutes 
and the Due Process Clause mandate notice and oppor-
tunity to be heard to all necessary parties. Given the 
right to intestate succession, all illegitimates must be 
served with process. This would be no real problem with 
respect to those few estates where there are ‘known 
illegitimates. But it presents an almost insuperable bur-
den as regards ‘unknown’ illegitimates. The point made 
in the [Bennett] commission discussions was that instead 
of affecting only a few estates, procedural problems would 
be created for many—some members suggested a major-
ity—of estates.” 85 Misc. 2d, at 859, 381 N. Y. S. 2d, at 
575-576.
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Of. In re Leventritt, 92 Misc. 2d 598, 601-602, 400 N. Y. S. 
2d 298, 300-301 (Suit . Ct. 1977).

Even where an individual claiming to be the illegitimate 
child of a deceased man makes himself known, the difficulties 
facing an estate are likely to persist. Because of the particu-
lar problems of proof, spurious claims may be difficult to 
expose. The Bennett Commission therefore sought to pro-
tect “innocent adults and those rightfully interested in their 
estates from fraudulent claims of heirship and harassing liti-
gation instituted by those seeking to establish themselves as 
illegitimate heirs.” Commission Report 265.

C
As the State’s interests are substantial, we now consider the 

means adopted by New York to further these interests. In 
order to avoid the problems described above, the Commission 
recommended a requirement designed to ensure the accurate 
resolution of claims of paternity and to minimize the potential 
for disruption of estate administration. Accuracy is enhanced 
by placing paternity disputes in a judicial forum during the 
lifetime of the father. As the New York Court of Appeals 
observed in its first opinion in this case, the “availability [of 
the putative father] should be a substantial factor contrib-
uting to the reliability of the fact-finding process.” In re 
Lalli, 38 N. Y. 2d, at 82, 340 N. E. 2d, at 724. In addition, 
requiring that the order be issued during the father’s lifetime 
permits a man to defend his reputation against “unjust accu-
sations in paternity claims,” which was a secondary purpose 
of § 4—1.2. Commission Report 266.

The administration of an estate will be facilitated, and the 
possibility of delay and uncertainty minimized, where the 
entitlement of an illegitimate child to notice and participa-
tion is a matter of judicial record before the administration 
commences. Fraudulent assertions of paternity will be much 
less likely to succeed, or even to arise, where the proof is put 
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before a court of law at a time when the putative father is 
available to respond, rather than first brought to light when 
the distribution of the assets of an estate is in the offing.8

Appellant contends that § 4-1.2, like the statute at issue 
in Trimble, excludes “significant categories of illegitimate chil-
dren” who could be allowed to inherit “without jeopardizing 
the orderly settlement” of their intestate fathers’ estates. 
Trimble, 430 U. S., at 771. He urges that those in his posi-
tion—“known” illegitimate children who, despite the absence 
of an order of filiation obtained during their fathers’ lifetimes, 
can present convincing proof of paternity—cannot rationally 
be denied inheritance as they pose none of the risks § 4-1.2 
was intended to minimize.9

We do not question that there will be some illegitimate 
children who would be able to establish their relationship to 

8 In affirming the judgment below, we do not, of course, restrict a State’s 
freedom to require proof of paternity by means other than a judicial 
decree. Thus, a State may prescribe any formal method of proof, whether 
it be similar to that provided by § 4-1.2 or some other regularized proce-
dure that would assure the authenticity of the acknowledgment. As we 
noted in Trimble, 430 U. S., at 772 n. 14, such a procedure would be suffi-
cient to satisfy the State’s interests. See also n. 11, infra.

9 Appellant claims that in addition to discriminating between illegitimate 
and legitimate children, §4—1.2, in conjunction with N. Y. Dom. Rel. 
Law §24 (McKinney 1977), impermissibly discriminates between classes 
of illegitimate children. Section 24 provides that a child conceived out 
of wedlock is nevertheless legitimate if, before or after his birth, his par-
ents marry, even if the marriage is void, illegal, or judicially annulled. 
Appellant argues that by classifying as “legitimate” children born out of 
wedlock whose parents later marry, New York has, with respect to these 
children, substituted marriage for §4-1.2’s requirement of proof of 
paternity. Thus, these “illegitimate” children escape the rigors of the 
rule unlike their unfortunate counterparts whose parents never marry.

Under § 24, one claiming to be the legitimate child of a deceased man 
would have to prove not only his paternity but also his maternity and 
the fact of the marriage of his parents. These additional evidentiary 
requirements make it reasonable to accept less exacting proof of paternity 
and to treat such children as legitimate for inheritance purposes.
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their deceased fathers without serious disruption of the admin-
istration of estates and that, as applied to such individuals, 
§ 4-1.2 appears to operate unfairly. But few statutory clas-
sifications are entirely free from the criticism that they some-
times produce inequitable results. Our inquiry under the 
Equal Protection Clause does not focus on the abstract “fair-
ness” of a state law, but on whether the statute’s relation to 
the state interests it is intended to promote is so tenuous 
that it lacks the rationality contemplated by the Fourteenth 
Amendment.

The Illinois statute in Trimble was constitutionally unac-
ceptable because it effected a total statutory disinheritance of 
children born out of wedlock who were not legitimated by the 
subsequent marriage of their parents. The reach of the stat-
ute was far in excess of its justifiable purposes. Section 4-1.2 
does not share this defect. Inheritance is barred only where 
there has been a failure to secure evidence of paternity dur-
ing the father’s lifetime in the manner prescribed by the 
State. This is not a requirement that inevitably disqualifies 
an unnecessarily large number of children bom out of wedlock.

The New York courts have interpreted § 4-1.2 liberally and 
in such a way as to enhance its utility to both father and 
child without sacrificing its strength as a procedural prophy-
lactic. For example, a father of illegitimate children who is 
willing to acknowledge paternity can waive his defenses in a 
paternity proceeding, e. g., In re Thomas, 87 Misc. 2d 1033, 
387 N. Y. S. 2d 216 (Surr. Ct. 1976), or even institute such 
a proceeding himself.10 N. Y. Family Court Act § 522 
(McKinney Supp. 1978); In re Flemm, 85 Misc. 2d, at 863, 
381 N. Y. S. 2d, at 578. In addition, the courts have excused 
technical” failures by illegitimate children to comply with 

10 In addition to making intestate succession possible, of course, a father 
is always free to provide for his illegitimate child by will. See In re 
Flemm, 85 Misc. 2d 855, 864, 381 N. Y. S. 2d 573, 579 (Surr. Ct. 1975).
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the statute in order to prevent unnecessary injustice. E. g., 
In re Niles, 53 App. Div. 2d 983, 385 N. Y. S. 2d 876 (1976), 
appeal denied, 40 N. Y. 2d 809, 392 N. Y. S. 2d 1027 (1977) 
(filiation order may be signed nunc pro tunc to relate back to 
period prior to father’s death when court’s factual finding of 
paternity had been made); In re Kennedy, 89 Misc. 2d 551, 
554, 392 N. Y. S. 2d 365, 367 (Surr. Ct. 1977) (judicial support 
order treated as “tantamount to an order of filiation,” even 
though paternity was not specifically declared therein).

As the history of § 4-1.2 clearly illustrates, the New York 
Legislature desired to “grant to illegitimates in so far as 
practicable rights of inheritance on a par with those enjoyed 
by legitimate children,” Commission Report 265 (emphasis 
added), while protecting the important state interests we have 
described. Section 4-1.2 represents a carefully considered 
legislative judgment as to how this balance best could be 
achieved.

Even if, as Mr . Justic e Brennan  believes, § 4-1.2 could 
have been written somewhat more equitably, it is not the 
function of a court “to hypothesize independently on the 
desirability or feasibility of any possible alternative [s]” to the 
statutory scheme formulated by New York. Mathews v. 
Lucas, 427 U. S., at 515. “These matters of practical judg-
ment and empirical calculation are for [the State]. ... I* 1 
the end, the precise accuracy of [the State’s] calculations is 
not a matter of specialized judicial competence; and we have 
no basis to question their detail beyond the evident consist-
ency and substantiality.” Id., at 515-516.11

11 The dissent of Mr . Just ice  Brennan  would reduce the opinion m 
Trimble v. Gordon, supra, to a simplistic holding that the Constitution 
requires a State, in a case of this kind, to recognize as sufficient any 
“formal acknowledgment of paternity.” This reading of Trimble is 
based on a single phrase lifted from a footnote. 430 U. S., at 772 n. 14. It 
ignores both the broad rationale of the Court’s opinion and the context in 
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We conclude that the requirement imposed by § 4tel.2 on 
illegitimate children who would inherit from their fathers is 
substantially related to the important state interests the stat-

which the note and the phrase relied upon appear. The principle that the 
footnote elaborates is that the States are free to recognize the problems 
arising from different forms of proof and to select those forms “carefully 
tailored to eliminate imprecise and unduly burdensome methods of estab-
lishing paternity.” Ibid. The New York Legislature, with the benefit of 
the Bennett Commission’s study, exercised this judgment when it con-
sidered and rejected the possibility of accepting evidence of paternity less 
formal than a judicial order. Commission Report 266-267.

The “formal acknowledgment” contemplated by Trimble is such as 
would minimize post-death litigation, i. e., a regularly prescribed, legally 
recognized method of acknowledging paternity. See n. 8, supra. It is 
thus plain that footnote in Trimble does not sustain the dissenting 
opinion. Indeed, the document relied upon by the dissent is not an 
acknowledgment of paternity at all. It is a simple “Certificate of Consent” 
that apparently was required at the time by New York for the marriage 
of a minor. It consists of one sentence:
“THIS IS TO CERTIFY that I, who have hereto subscribed my name, do 
hereby consent that Robert Lalli who is my son and who is under the age 
of 21 years, shall be united in marriage to Janice Bivins by any minister 
of the gospel or other person authorized by law to solemnize marriages.” 
App. A-14.
Mario Lalli’s signature to this document was acknowledged by a notary 
public, but the certificate contains no oath or affirmation as to the truth 
of its contents. The notary did no more than confirm the identity of 
Lalli. Because the certificate was executed for the purpose of giving 
consent to marry, not of proving biological paternity, the meaning of the 
words “my son” is ambiguous. One can readily imagine that had Robert 
Lalli’s half-brother, who was not Mario’s son but who took the surname 
Lalli and lived as a member of his household, sought permission to marry, 
Mario might also have referred to him as “my son” on a consent certificate.

The important state interests of safeguarding the accurate and orderly 
disposition of property at death, emphasized in Trimble and reiterated in 
our opinion today, could be frustrated easily if there were a constitutional 
rule that any notarized but unsworn statement identifying an individual as 
a child” must be accepted as adequate proof of paternity regardless of 
the context in which the statement was made.
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ute is intended to promote. We therefore find no violation 
of the Equal Protection Clause.

The judgment of the New York Court of Appeals is

Affirmed.

For the reasons stated in his dissent in Trimble v. Gordon, 
430 U. S. 762, 777 (1977), Mr . Justi ce  Rehnquis t  concurs 
in the judgment of affirmance.

Mr . Just ice  Stewart , concurring.
It seems to me that Mr . Justi ce  Powell ’s opinion con-

vincingly demonstrates the significant differences between the 
New York law at issue here and the Illinois law at issue in 
Trimble v. Gordon, 430 U. S. 762. Therefore, I cannot agree 
with the view expressed in Mr . Justi ce  Blackmun ’s  opinion 
concurring in the judgment that Trimble v. Gordon is now 
“a derelict,” or with the implication that in deciding the two 
cases the way it has this Court has failed to give authoritative 
guidance to the courts and legislatures of the several States.

Mr . Justice  Blackmun , concurring in the judgment.
I agree with the result the Court has reached and concur in 

its judgment. I also agree with much that has been said in 
the plurality opinion. My point of departure, of course, is 
at the plurality’s valiant struggle to distinguish, rather than 
overrule, Trimble v. Gordon, 430 U. S. 762 (1977), decided 
just the Term before last, and involving a small probate 
estate (an automobile worth approximately $2,500) and a sad 
and appealing fact situation. Four Members of the Court, 
like the Supreme Court of Illinois, found the case “constitu-
tionally indistinguishable from Labine v. Vincent, 401 U. S. 
532 (1971),” and were in dissent. Id., at 776, 777.

It seems to me that the Court today gratifyingly reverts to 
the principles set forth in Labine v. Vincent. What Mr. Jus-
tice Black said for the Court in Labine applies with equal 



LALLI v. LALLI 277

259 Bre nnan , J., dissenting

force to the present case and, as four of us thought, to the 
Illinois situation with which Trimble was concerned.

I would overrule Trimble, but the Court refrains from doing 
so on the theory that the result in Trimble is justified because 
of the peculiarities of the Illinois Probate Act there under 
consideration. This, of course, is an explanation, but, for 
me, it is an unconvincing one. I therefore must regard 
Timble as a derelict, explainable only because of the over-
tones of its appealing facts, and offering little precedent for 
constitutional analysis of State intestate succession laws. If 
Trimble is not a derelict, the corresponding statutes of other 
States will be of questionable validity until this Court passes 
on them, one by one, as being on the Trimble side of the line 
or the Labine-Lalli side.

Mr . Justi ce  Brennan , with whom Mr . Justice  White , 
Mr . Justice  Marshall , and Mr . Justi ce  Stevens  join, 
dissenting.

Trimble v. Gordon, 430 U. S. 762 (1977), declares that the 
state interest in the accurate and efficient determination of 
paternity can be adequately served by requiring the illegiti-
mate child to offer into evidence a “formal acknowledgment 
of paternity.” Id., at 772 n. 14. The New York statute is 
inconsistent with this command. Under the New York scheme, 
an illegitimate child may inherit intestate only if there has 
been a judicial finding of paternity during the lifetime of the 
father.

The present case illustrates the injustice of the departure 
from Trimble worked by today’s decision sustaining the New 
York rule. All interested parties concede that Robert Lalli is 
the son of Mario Lalli. Mario Lalli supported Robert during 
his son’s youth. Mario Lalli formally acknowledged Robert 
Lalli as his son. See In re Lalli, 38 N. Y. 2d 77, 79, 340 N. E. 
2d 721, 722 (1975). Yet, for want of a judicial order of filia-
tion entered during Mario’s lifetime, Robert Lalli is denied 

is intestate share of his father’s estate.
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There is no reason to suppose that the injustice of the 
present case is aberrant. Indeed it is difficult to imagine an 
instance in which an illegitimate child, acknowledged and 
voluntarily supported by his father, would ever inherit intes-
tate under the New York scheme. Social welfare agencies, 
busy as they are with errant fathers, are unlikely to bring 
paternity proceedings against fathers who support their chil-
dren. Similarly, children who are acknowledged and supported 
by their fathers are unlikely to bring paternity proceedings 
against them. First, they are unlikely to see the need for such 
adversary proceedings. Second, even if aware of the rule 
requiring judicial filiation orders, they are likely to fear pro-
voking disharmony by suing their fathers. For the same 
reasons, mothers of such illegitimates are unlikely to bring 
proceedings against the fathers. Finally, fathers who do not 
even bother to make out wills (and thus die intestate) are 
unlikely to take the time to bring formal filiation proceedings. 
Thus, as a practical matter, by requiring judicial filiation 
orders entered during the lifetime of the fathers, the New York 
statute makes it virtually impossible for acknowledged and 
freely supported illegitimate children to inherit intestate.

Two interests are said to justify this discrimination against 
illegitimates. First, it is argued, reliance upon mere formal 
public acknowledgments of paternity would open the door to 
fraudulent claims of paternity. I cannot accept this argument. 
I adhere to the view that when “a father has formally 
acknowledged his child . . . there is no possible difficulty of 
proof, and no opportunity for fraud or error. This purported 
interest [in avoiding fraud] . . . can offer no justification for 
distinguishing between a formally acknowledged illegitimate 
child and a legitimate one.” Labine v. Vincent, 401 U. S. 532, 
552 (1971) (Brennan , J., dissenting).

But even if my confidence in the accuracy of formal public 
acknowledgments of paternity were unfounded, New York 
has available less drastic means of screening out fraudulent 
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claims of paternity. In addition to requiring formal acknowl-
edgments of paternity, New York might require illegitimates 
to prove paternity by an elevated standard of proof, e. g., 
clear and convincing evidence, or even beyond a reasonable 
doubt. Certainly here, where there is no factual dispute as to 
the relationship between Robert and Mario Lalli, there is no 
justification for denying Robert Lalli his intestate share.

Second, it is argued, the New York statute protects estates 
from belated claims by unknown illegitimates. I find this 
justification even more tenuous than the first. Publication 
notice and a short limitations period in which claims against 
the estate could be filed could serve the asserted state interest 
as well as, if not better than, the present scheme. In any 
event, the fear that unknown illegitimates might assert belated 
claims hardly justifies cutting off the rights of known illegiti-
mates such as Robert Lalli. I am still of the view that the 
state interest in the speedy and efficient determination of 
paternity “is completely served by public acknowledgment of 
parentage and simply does not apply to the case of acknowl-
edged illegitimate children.” Id., at 558 n. 30 (Brennan , J., 
dissenting).

I see no reason to retreat from our decision in Trimble v. 
Gordon. The New York statute on review here, like the 
Illinois statute in Trimble, excludes “forms of proof which do 
not compromise the State [’s] interests.” Trimble v. Gordon, 
supra, at 772 n. 14. The statute thus discriminates against 
illegitimates through means not substantially related to the 
legitimate interests that the statute purports to promote. I 
would invalidate the statute.
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MASSACHUSETTS v. WHITE

CERTIORARI TO THE SUPREME JUDICIAL COURT OF 
MASSACHUSETTS

No. 77-1388. Argued November 28, 1978—Decided December 11, 1978

— Mass. —, 371 N. E. 2d 777, affirmed by an equally divided Court.

Barbara A. H. Smith, Assistant Attorney General of Massa-
chusetts, argued the cause for petitioner. With her on the 
briefs were Francis X. Bellotti, Attorney General, and Stephen 
R. Delinsky, Assistant Attorney General.

Robert S. Cohen argued the cause and filed a brief for 
respondent.*

Per  Curiam .
The judgment is affirmed by an equally divided Court.

Mr . Just ice  Powe ll  took no part in the consideration or 
decision of this case.

*Fred E. Inbau, Wayne W. Schmidt, Robert Smith, and James P. Cos-
tello filed a brief for Americans for Effective Law Enforcement, Inc., as 
amicus curiae urging reversal.
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HUNTER v. DEAN, SHERIFF

CERTIORARI TO THE SUPREME COURT OF GEORGIA

No. 77-6248. Argued October 11, 1978—Decided December 11, 1978

Certiorari dismissed. Reported below: 240 Ga. 214, 239 S. E. 2d 791.

James C. Bonner, Jr., argued the cause for petitioner. 
With him on the brief was C. Michael Abbott.

G. Stephen Parker argued the cause for respondent. On 
the brief were Arthur K. Bolton, Attorney General of Georgia, 
Robert S. Stubbs II, Executive Assistant Attorney General, 
Don A. Langham, First Assistant Attorney General, John C. 
Walden, Senior Assistant Attorney General, and B. Dean 
Grindle, Jr., Assistant Attorney General.

Per  Curiam .
The writ of certiorari is dismissed as improvidently granted.
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MICHIGAN v. DORAN

CERTIORARI TO THE SUPREME COURT OF MICHIGAN

No. 77-1202. Argued October 4, 1978—Decided December 18, 1978

After respondent had been arrested in Michigan and charged with 
receiving and concealing stolen property (a truck driven from Arizona) 
and Michigan had notified Arizona authorities, Arizona charged respond-
ent with theft, and an Arizona Justice of the Peace issued an arrest 
warrant reciting, in accordance with Arizona law, that there was 
“reasonable cause” to believe that respondent had committed the 
offense. Thereafter, the Governor of Arizona issued a requisition for 
respondent’s extradition accompanied by the arrest warrant, supporting 
affidavits, and the original complaint; the Governor of Michigan issued 
an arrest warrant and ordered extradition. Upon being arraigned on 
the Michigan warrant, respondent petitioned for a writ of habeas corpus, 
alleging that the extradition warrant was invalid because it did not 
comply with the Uniform Criminal Extradition Act in effect in 
Michigan, and the petition was denied. The Michigan Supreme Court 
reversed the denial of habeas relief and ordered respondent’s release on 
the ground that Arizona had failed to show a factual basis for its 
finding of probable cause to support its charge, the Arizona judicial 
finding of “reasonable cause” and the other supporting documents being 
found deficient in this respect. Held: Once the Governor of the asylum 
State has acted on a requisition for extradition based on the demanding 
State’s judicial determination that probable cause existed, no further 
judicial inquiry may be had on that issue in the asylum State. Pp- 
286-290.

(a) Interstate extradition was intended to be a summary and manda-
tory executive proceeding derived from the language of the Extradition 
Clause of the United States Constitution, which requires that a fugitive 
from justice found in another State be delivered to the State from 
which he fled on demand of that State’s executive authority, and that 
Clause never contemplated that the asylum State was to conduct the 
kind of preliminary inquiry traditionally intervening between the initial 
arrest and trial. P. 288.

(b) The courts of an asylum State are bound by the Extradition 
Clause, the implementing federal statute, 18 U. S. C. § 3182, and, where 
adopted, the Uniform Criminal Extradition Act. Once the asylum 
State’s Governor has granted extradition, such grant being prima facie 
evidence that the constitutional and statutory requirements have been 
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met, a court of that State considering release on habeas corpus can do 
no more than decide whether the extradition documents on their face 
are in order, whether the petitioner has been charged with a crime in 
the demanding State, whether he is the person named in the extradition 
request, and whether he is a fugitive. Pp. 288-289.

(c) The Michigan Supreme Court’s holding that the Arizona judicial 
finding of “reasonable cause” was deficient finds no support in the 
record read in the light of the Extradition Clause and Arizona law and 
overlooks the “conclusory language” in which criminal charges are 
ordinarily cast. Pp. 289-290.

401 Mich. 235, 258 N. W. 2d 406, reversed and remanded.

Burge r , C. J., delivered the opinion of the Court, in which Ste war t , 
Whit e , Powe ll , Reh nqui st , and Ste ven s , JJ., joined. Bla ck mu n , J., 
filed an opinion concurring in the result, in which Bre nnan  and Mar -
shall , JJ., joined, post, p. 290.

Robert A. Derengoski, Solicitor General of Michigan, argued 
the cause for petitioner. With him on the brief were Frank 
J. Kelley, Attorney General, and John A. Wilson and Jann 
Ryan Baugh, Assistant Attorneys General.

Kathleen M. Cummins argued the cause and filed a brief 
for respondent.

Mr . Chief  Justice  Burger  delivered the opinion of the 
Court.

We granted certiorari to determine whether the courts of an 
asylum state may nullify the executive grant of extradition 
on the ground that the demanding state failed to show a 
factual basis for its charge supported by probable cause. 435 
U. S. 967 (1978).

(1)
On December 18, 1975, Doran was arrested in Michigan and 

charged with receiving and concealing stolen property. Mich. 
Comp. Laws § 750.535 (1970). The charge rested on Doran’s 
possession of a stolen truck bearing California license plates, 
which he had driven from Arizona. Michigan notified Ari-
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zona authorities of Doran’s arrest and sent them a photograph 
of Doran taken on the day of his arrest. On January 7,1976, 
a sworn complaint was filed with an Arizona Justice of the 
Peace, charging Doran with the theft of the described motor 
vehicle, Ariz. Rev. Stat. Ann. §§ 13-661 to 13-663, 13-672 (A) 
(Supp. 1957-1977), or, alternatively, with theft by embezzle-
ment, § 13-682 (Supp. 1957-1977). The Justice of the Peace 
issued an arrest warrant which stated that she had found 
“reasonable cause to believe that such offense(s) were com-
mitted and that [Doran] committed them . . .

While the Michigan charges were pending, Doran was 
arraigned in Michigan on January 12 as a fugitive. A magis-
trate extended Doran’s detention as a fugitive to provide time 
to receive the expected request for extradition from Arizona.1 
On February 11 the Governor of Arizona issued a requisition 
for extradition. Attached to the requisition were the arrest 
warrant, two supporting affidavits, and the original complaint 
on which the charge was based. The Governor of Michigan 
issued a warrant for Doran’s arrest and his extradition was 
ordered.

Doran was arraigned on the Michigan warrant on March 29. 
He then petitioned the arraigning court for a writ of habeas 
corpus, contending that the extradition warrant was invalid 
because it did not comply with the Uniform Criminal Extra-
dition Act. Mich Comp. Laws §§ 780.1 to 780.31 (1970). Of. 
Ariz. Rev. Stat. Ann. §§ 13-1301 to 13-1328 (Supp. 1957- 
1977). The court twice denied a writ of habeas corpus; the 
Michigan Court of Appeals denied an application for leave to 
appeal and dismissed Doran’s complaint for habeas corpus. 
People v. Doran, Nos. 28507 (May 4, 1976) and 30516 (Nov. 
22, 1976). The Michigan Supreme Court, however, granted 
leave to appeal the denial of the first habeas corpus petition.

1 Michigan dismissed its criminal charges against Doran on February 9 
in deference to the extradition on charges pending in Arizona.
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People v. Doran, 397 Mich. 886 (1976). On review, the 
court reversed the trial court’s order and mandated Doran’s 
immediate release. In re Doran, 401 Mich. 235, 258 N. W. 
2d 406, rehearing denied, 402 Mich. 951 (1977).2

(2)
The Michigan Supreme Court reasoned that because a 

significant impairment of liberty occurred whenever a person 
was arrested in one state and extradited to another that 
impairment must be preceded by a showing of probable cause 
to believe that the fugitive had committed a crime. In 
addition to relying on Gerstein v. Pugh, 420 U. S. 103 (1975),3 
the court found support for its conclusion in § 3 of the Uni-
form Criminal Extradition Act, Mich. Comp. Laws § 780.3 
(1970), which requires that an affidavit must “substantially 
charge”4 the fugitive with having committed a crime under 
the law of the demanding state. That court construed “sub-
stantially charge” to mean there must be a showing of probable 
cause.

2 At the time of his release, Doran had been in custody for 18 months in 
Michigan pending the extradition proceedings and his challenge to them. 
Doran’s counsel moved to dismiss certiorari in this Court on the ground of 
mootness due to her inability to locate him in Michigan. That motion is 
denied. Cf. Eagles v. United States ex rel. Samuels, 329 U. S. 304, 
306-308 (1946).

3 In Gerstein we held that “the Fourth Amendment requires a judicial 
determination of probable cause as a prerequisite to extended restraint of 
liberty following arrest.” 420 U. S., at 114. Because Arizona provided 
a judicial determination of probable cause for the arrest warrant, we need 
not decide whether the criminal charge on which extradition is requested 
must recite that it was based on a finding of probable cause.

4 These terms appear to derive from language in Munsey v. Clough, 196 
U- 8. 364, 373 (1905) : “If it appear that the indictment substantially 
charges an offense for which the person may be returned to the State for 
trial, it is enough for this [extradition] proceeding.” See also Pearce v. 
Texas, 155 U. S. 311, 313 (1894); Uniform Criminal Extradition Act §3, 
11 U. L. A. 93 (1974).
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The essence of the holding of the Supreme Court of Michigan 
is that the courts of an asylum state may review the action of 
the governor and in that process re-examine the factual basis 
for the finding of probable cause which accompanies the 
requisition from the demanding state.5 The court concluded:

“In the case at bar, there is no indictment or document 
reflecting a prior judicial determination of probable cause. 
The Arizona complaint and arrest warrant are both 
phrased in conclusory language which simply mirrors the 
language of the pertinent Arizona statutes. More im-
portantly, the two supporting affidavits fail to set out 
facts which could justify a Fourth Amendment finding of 
probable cause for charging [Doran] with a crime.” 401 
Mich., at 240-242, 258 N. W. 2d, at 408-409 (footnote 
omitted).

The Michigan court assumed that arrest warrants could be 
issued in Arizona without a preliminary showing of probable 
cause since this was said to happen often in Michigan. In 
that court’s view, neither the complaint which generated the 
Arizona charge, the affidavits in support of the Arizona arrest 
warrant, nor the recitals of the Arizona judicial officer set out 
sufficient facts to show probable cause. We disagree and we 
reverse.

(3)
We turn to the question of the power of the courts of an 

asylum state to review the finding of probable cause made by 
a judicial officer in the demanding state. Article IV, § 2, cl. 2, 
of the United States Constitution on the subject of extradition 
is clear and explicit:

“A Person charged in any State with Treason, Felony, 
or other Oime, who shall flee from Justice, and be found 
in another State, shall on Demand of the executive Au-

5 See, e. g., Kirkland n . Preston, 128 U. S. App. D. C. 148, 385 F. 2d 670 
(1967).
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thority of the State from which he fled, be delivered up, 
to be removed to the State having Jurisdiction of the 
Crime.”

To implement this provision of the Constitution, see Innes 
v. Tobin, 240 U. S. 127, 131 (1916); Prigg v. Pennsylvania, 
16 Pet. 539, 617 (1842), Congress has provided:

“Whenever the executive authority of any State or 
Territory demands any person as a fugitive from justice, 
of the executive authority of any State, District or Ter-
ritory to which such person has fled, and produces a copy 
of an indictment found or an affidavit made before a 
magistrate of any State or Territory, charging the person 
demanded with having committed treason, felony, or 
other crime, certified as authentic by the governor or chief 
magistrate of the State or Territory from whence the 
person so charged has fled, the executive authority of the 
State, District or Territory to which such person has fled 
shall cause him to be arrested and secured, and notify the 
executive authority making such demand, or the agent of 
such authority appointed to receive the fugitive, and shall 
cause the fugitive to be delivered to such agent when he 
shall appear.” 18 U. S. C. § 3182 (emphasis added).6

The Extradition Clause was intended to enable each state 
to bring offenders to trial as swiftly as possible in the state 
where the alleged offense was committed. Biddinger v. Com-
missioner of Police, 245 U. S. 128, 132-133 (1917); Appleyard 
v. Massachusetts, 203 U. S. 222, 227 (1906). The purpose of 
the Clause was to preclude any state from becoming a sanc-
tuary for fugitives from justice of another state and thus 
balkanize” the administration of criminal justice among the 

several states. It articulated, in mandatory language, the

Section 3182 remains virtually unchanged from the original version 
enacted in 1793. 1 Stat. 302. See also Rev. Stat. § 5278; 18 U. S. C. 
§662 (1940 ed.).
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concepts of comity and full faith and credit, found in the 
immediately preceding clause of Art. IV. The Extradition 
Clause, like the Commerce Clause, served important national 
objectives of a newly developing country striving to foster 
national unity. Compare Biddinger, supra, with McLeod v, 
Dilworth Co., 322 U. S. 327, 330 (1944). In the administra-
tion of justice, no less than in trade and commerce, national 
unity was thought to be served by de-emphasizing state lines 
for certain purposes, without impinging on essential state 
autonomy.

Interstate extradition was intended to be a summary and 
mandatory executive proceeding derived from the language of 
Art. IV, § 2, cl. 2, of the Constitution. Biddinger, supra, at 132; 
In re Strauss, 197 U. S. 324, 332 (1905); R. Hurd, A Treatise 
on the Right of Personal Liberty and the Writ of Habeas 
Corpus 598 (1858). The Clause never contemplated that the 
asylum state was to conduct the kind of preliminary inquiry 
traditionally intervening between the initial arrest and trial.

Near the turn of the century this Court, after acknowledging 
the possibility that persons may give false information to the 
police or prosecutors and that a prosecuting attorney may act 
“either wantonly or ignorantly,” concluded:

“While courts will always endeavor to see that no such 
attempted wrong is successful, on the other hand, care 
must be taken that the process of extradition be not so 
burdened as to make it practically valueless. It is but 
one step in securing the presence of the defendant in the 
court in which he may be tried, and in no manner deter-
mines the question of guilt.” In re Strauss, supra, at 
332-333.

Whatever the scope of discretion vested in the governor of 
an asylum state, cf. Kentucky v. Dennison, 24 How. 66, 107 
(1861), the courts of an asylum state are bound by Art. IV, 
§ 2, cf. Compton v. Alabama, 214 U. S. 1, 8 (1909), by § 3182, 
and, where adopted, by the Uniform Criminal Extradition 
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Act. A governor’s grant of extradition is prima facie evidence 
that the constitutional and statutory requirements have been 
met. Cf. Bussing v. Cady, 208 U. S. 386, 392 (1908). Once 
the governor has granted extradition, a court considering 
release on habeas corpus can do no more than decide 
(a) whether the extradition documents on their face are in 
order; (b) whether the petitioner has been charged with a 
crime in the demanding state; (c) whether the petitioner is the 
person named in the request for extradition; and (d) whether 
the petitioner is a fugitive. These are historic facts readily 
verifiable.

Under Arizona law, felony prosecutions may be commenced 
either by an indictment or by filing a complaint before a 
judicial officer. Ariz. Rule Crim. Proc. 2.2 (1973). The mag-
istrate or justice of the peace before whom the criminal charge 
is filed must issue an arrest warrant if it is determined that 
there is reasonable cause to believe that an offense has been 
committed.7 The inquiry the judicial officer is required to 
make is directed at the traditional determination of reason-
able grounds or probable cause. Erdman v. Superior Court, 
102 Ariz. 524, 433 P. 2d 972 (1967); State v. Currier, 86 
Ariz. 394, 347 P. 2d 29 (1959). Here the Justice of the Peace 
in Arizona, having the complaint at hand, issued the warrant 
for Doran’s arrest after concluding that there was “reasonable 
cause to believe that such offense(s) were committed and that 
the accused committed them.”

The Supreme Court of Michigan, however, held that the 
conclusion was deficient because it did not recite the factual 
basis for the determination made by the Arizona judicial 
officer. This holding finds no support in the record read in 

7 The Arizona justice of the peace may, if necessary, subpoena addi-
tional witnesses before issuing a warrant. Ariz. Rev. Stat. Ann. § 22-311 
(1975); Ariz. Rules Crim. Proc. 2.4, 3.1, 3.2 (1973 and Supp. 1978-1979). 
The Arizona Rules of Criminal Procedure require that on a finding of 
probable cause the judicial officer shall issue a warrant reciting the infor-
mation on which it is based. Rules 3.1 and 3.2 (1973).
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the light of the mandatory provisions of Art. IV, § 2, cl. 2, and 
Arizona law. Moreover it overlooks the “conclusory language” 
in which criminal charges are ordinarily cast whether by 
indictment or otherwise. Cf. Ex parte Reg gel, 114 U. S. 
642, 651 (1885).

Under Art. IV, § 2, the courts of the asylum state are 
bound to accept the demanding state’s judicial determination 
since the proceedings of the demanding state are clothed with 
the traditional presumption of regularity. In short, when a 
neutral judicial officer of the demanding state has determined 
that probable cause exists, the courts of the asylum state are 
without power to review the determination. Section 2, cl. 2, of 
Art. IV, its companion clause in § 1, and established principles 
of comity merge to support this conclusion. To allow plenary 
review in the asylum state of issues that can be fully liti-
gated in the charging state would defeat the plain purposes of 
the summary and mandatory procedures authorized by Art. 
IV, § 2. See, e. g., Sweeney v. Woodall, 344 U. S. 86, 90 
(1952); Marbles v. Creecy, 215 U. S. 63, 69-70 (1909); 
Pierce v. Creecy, 210 U. S. 387,404-405 (1908).

We hold that once the governor of the asylum state has 
acted on a requisition for extradition based on the demanding 
state’s judicial determination that probable cause existed, no 
further judicial inquiry may be had on that issue in the 
asylum state.

Accordingly, the judgment of the Michigan Supreme Court 
is reversed, and the case is remanded to that court for further 
proceedings not inconsistent with this opinion.

Reversed and remanded.

Mr . Justi ce  Blackmun , with whom Mr . Justi ce  Brennan  
and Mr . Just ice  Marsh all  join, concurring in the result.

I am not willing, as the Court appears to me to be, to 
bypass so readily, and almost to ignore, the presence and 
significance of the Fourth Amendment in the extradition 



MICHIGAN v. DORAN 291

282 Bla ckm un , J., concurring in result

context. That Amendment is not mentioned at all in the 
discussion portion (part (3)) of the Court’s opinion. I there-
fore must assume that in the Court’s view the Amendment is 
of little or no consequence in determining what type of habeas 
corpus review may be had in the asylum State. In contrast 
to the Court’s apparent position, I feel that it is necessary to 
face the Fourth Amendment issue squarely in order to arrive 
at a principled result in this case.

I
The petition for certiorari in this case presented one, and 

only one, issue:
“Did the Michigan Supreme Court misconstrue the 
Fourth Amendment and the Extradition clause of the 
United States Constitution when it held that a fugitive 
may challenge a demanding state’s extradition documents 
on the basis of lack of probable cause under the Fourth 
Amendment, in a collateral proceeding in the asylum 
state’s courts?” Pet. for Cert. 2.1

On this question the state and federal courts are deeply 
divided.2 Despite the obvious importance of the issue, the 

1The question was rephrased, without change in substance, in peti-
tioner’s brief on the merits. Brief for Petitioner 2.

The respondent submitted a counterstatement of the question:
The Michigan Supreme Court did not misconstrue the Fourth Amend-

ment and the Extradition Clause by holding that the scope of a habeas 
corpus challenge to extradition legitimately encompasses a scrutiny by the 
asylum jurisdiction of the charging documents supporting the demanding 
State’s requisition to determine whether such documents facially reflect 
probable cause and hence substantially charge the accused fugitive with 
crime.” Brief for Respondent 1-2.
See also Brief in Opposition 1.

It is obvious that each side regards the Fourth Amendment to be of 
significance.

2 One of the leading cases to the effect that the Fourth Amendment 
requires the asylum State to determine whether a demand for extradition
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Court refuses the opportunity afforded by this case to clarify 
the requirements of the Fourth Amendment in interstate 
extradition. Instead, the Court avoids the question on which 
certiorari was granted by holding that, even if the Fourth 
Amendment does apply to interstate extradition, its require-
ments, in this case, were satisfied. Ante, at 285 n. 3. This 
convenient assumption, in my view, perpetuates confusion in 
an area where clarification and uniformity are urgently 
needed.

If, on the facts of this case, there could be no question 
whatsoever that the Fourth Amendment was satisfied, then 
one would have to agree that it would be unnecessary, strictly

is supported by probable cause is Kirkland v. Preston, 128 U. S. App. 
D. C. 148, 385 F. 2d 670 (1967). A number of other courts have followed 
the general line of analysis set out in Kirkland. See, e. g., United States 
ex rel. Grano v. Anderson, 446 F. 2d 272 (CA3 1971); Montague v. 
Smedley, 557 P. 2d 774 (Alaska 1976); Pippin v. Leach, 188 Colo. 385, 
534 P. 2d 1193 (1975); Brode v. Power, 31 Conn. Supp. 411, 332 A. 2d 
376 (Super. Ct. 1974); Tucker v. Virginia, 308 A. 2d 783 (D. C. App. 
1973); Clement v. Cox, 118 N. H. 246, 385 A. 2d 841 (1978); People ex 
rel. Cooper v. Lombard, 45 App. Div. 2d 928, 357 N. Y. S. 2d 323 (1974); 
Locke v. Bums, — W. Va. —, 238 Si E. 2d 536 (1977). On the other 
hand, some courts have rejected Kirkland’s accommodation of the Fourth 
Amendment and the Extradition Clause. See, e. g., In re Golden, 65 Cal. 
App. 3d 789, 135 Cal. Rptr. 512, app. dismissed and cert, denied sub 
nom. Golden v. California, 434 U. S. 805 (1977); People ex rel. Kubala v. 
Woods, 52 Ill. 2d 48, 284 N. E. 2d 286 (1972); McEwen v. State, 224 So. 
2d 206 (Miss. 1969); Ault v. Purcell, 16 Ore. App. 664, 519 P. 2d 1285, 
cert, denied, 419 U. S. 858 (1974); Commonwealth ex rel. Marshall v. 
Gedney, 237 Pa. Super. 372, 352 A. 2d 528 (1975); Salvail v. Sharkey, 
108 R. I. 63, 271 A. 2d 814 (1970). The cases on both sides exhibit a 
variety of theories and positions. Further, at least in Massachusetts and 
South Dakota, federal courts in habeas proceedings in effect have nullified 
decisions by state supreme courts that refused to apply the requirements 
of the Fourth Amendment to extradition. Compare lerardi v. Gunter, 
528 F. 2d 929 (CAI 1976), with In re lerardi, 366 Mass. 640, 321 N. E. 
2d 921 (1975), and Wellington v. South Dakota, 413 F. Supp. 151 (SD 
1976), with Wellington v. State, 90 S. D. 153, 238 N. W. 2d 499 (1976). 
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speaking, for the Court to decide whether the Amendment 
applies. But one really cannot know whether the Fourth 
Amendment was satisfied without examining and determining 
the procedural protections the Amendment provides and with-
out considering the Fourth Amendment interests at stake, and 
then weighing those interests against the ones furthered by 
the Extradition Clause, Art. IV, § 2, cl. 2, of the Constitution.3

3 As I understand today’s ruling, the Court does not decide whether and 
to what extent the Fourth Amendment applies in extradition proceedings. 
Instead, the Court for present purposes is willing to assume that the 
Amendment applies to proceedings governed by the Extradition Clause 
and that it requires, at a minimum, a judicial determination of probable 
cause prior to any significant restraint on liberty. The Court then holds 
that the Extradition Clause prohibits the courts of the asylum State from 
reviewing the adequacy of a properly certified judicial determination of 
probable cause made in the demanding State. Further, the Court holds 
that the Supreme Court of Michigan erred in finding that no such 
determination took place in this case. The documents certified by the 
Governor of Arizona and approved by the Governor of Michigan indicated 
on their face that such a finding had been made, and the Michigan court’s 
conclusion to the contrary was based on its impression of procedures 
followed in Michigan and its own evaluation of the adequacy of the 
supporting affidavits.

I nevertheless find the implications of certain passages in the Court’s 
opinion to be troublesome. The Court says, ante, at 290, that “once the 
governor of the asylum state has acted on a requisition for extradition 
based on the demanding state’s judicial determination that probable cause 
existed, no further judicial inquiry may be had on that issue in the asylum 
state.” This seems to imply that it is only the governor who is to review 
the charging papers, and that the habeas court has no role whatsoever in 
the matter. A like implication appears in the Court’s language, ibid., 
that “the courts of the asylum state are without power to review the 
determination.” On the other hand, in an earlier passage, ante, at 289, the 
Court says that the grant of extradition by the governor of an asylum 
State “is prima facie evidence that the constitutional and statutory require-
ments have been met.” This, for me, is a suggestion that the governor’s 
review and determination effect only a rebuttable presumption that there 

as been a judicial determination in the demanding State. I also note that 
some passages in the Court’s opinion seem to disregard the proposition 
t at the Full Faith and Credit Clause does not require that sister States 
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I would hold that the Fourth Amendment applies in the 
extradition context, and I would use the opportunity this case 
affords to articulate, for the guidance of state courts, the 
proper accommodation between the Fourth Amendment and 
the Extradition Clause.

II
The Court’s analysis, I fear, rests on cases that preceded 

the application of Fourth Amendment standards to state 
criminal proceedings. The basic assumption of these early 
cases—that the Constitution left the States with virtually 
complete control over their procedures4—has not been tenable 
since the Court in Wolf v. Colorado, 338 U. S. 25, 27-28 
(1949), held that the Fourth Amendment applies to the 
States through the Fourteenth Amendment, and in subse-
quent cases held that state criminal procedures must conform 
to the same Fourth Amendment standards that apply to 
federal proceedings. See, e. g., Mapp v. Ohio, 367 U. S. 643 
(1961) ; Ker v. California, 374 U. S. 23 (1963) ; Beck v. Ohio, 
379 U. S. 89 (1964). Whatever may have been the law of 
extradition as propounded by this Court “[n]ear the turn of 
the century,” ante, at 288, the Extradition Clause and its im-
plementing statute, 18 U. S. C. § 3182, no longer may be 
considered in isolation from the Fourth Amendment.5

enforce a foreign penal judgment.” Nelson v. George, 399 U. S. 224, 229 
(1970). See ante, at 287-288, and 290.

These seemingly inconsistent implications indicate that one cannot 
determine in a principled way what procedures are appropriate in the 
asylum State without first giving consideration to the Fourth Amendment 
values that are at stake.

4 The Court made this assumption explicit in In re Strauss, 197 U. S. 324, 
331 (1905), a case quoted by the Court, ante, at 288: “Under the Consti-
tution each State was left with full control over its criminal procedure.

5 It is of interest to note that when a potential conflict between the 
Extradition Clause and some other constitutional provision has been 
recognized, this Court long ago suggested that the Clause be interpreted 
so as to avoid the conflict. In Kentucky v. Dennison, 24 How. 66 (1861), 
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The Court also relies on what it describes as the “clear and 
explicit” language of the Extradition Clause. Ante, at 286. 
But the language of the Fourth Amendment is equally “clear 
and explicit”:

“The right of the people to be secure in their persons . . . 
against unreasonable . . . seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly de-
scribing . . . the persons ... to be seized.”

The words of the Amendment provide no grounds for a 
distinction between “seizures” of persons for extradition and 
seizures of persons for any other purpose. Neither do they 
distinguish between an extradition warrant and the usual 
arrest warrant. Indeed, the “security of one’s privacy against 
arbitrary intrusion by the police—which is at the core of the 
Fourth Amendment,” Wolf v. Colorado, 338 U. S., at 27, 
applies with undiminished force to the intrusion that occurs 
in the process of extradition.

The requirements of the Fourth Amendment in the context 
of pretrial arrest and detention were spelled out in Gerstein 
v. Pugh, 420 U. S. 103 (1975). The Amendment, it was said, 
requires a judicial determination of probable cause as a pre-

requisite to extended restraint of liberty following arrest.” 6 

Mr. Chief Justice Taney, speaking for the Court, discussed the Extradition 
Clause’s requirement that a person be “charged” with “Treason, Felony, 
or other Crime.” He indicated that the general term “charged” should be 
construed in accord with accepted constitutional principles governing the 
roles of the judicial and executive departments. He concluded that the 
governor of the demanding State was not authorized by the Extradition 

lause to demand the return of a fugitive unless the fugitive “was charged 
ln the regular course of judicial proceedings.” Id., at 104.

6 The Court noted that it has held that “an indictment, ‘fair upon its 
ace, and returned by a ‘properly constituted grand jury,’ conclusively 
e ermines the existence of probable cause and requires issuance of an 

arrest warrant without further inquiry. Ex parte United States, 287 U. S. 
241> 250 (1932).’’ 420 U. S., at 117 n. 19.
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Id., at 114. The Court there stated that extended confinement 
before trial “may imperil the suspect’s job, interrupt his 
source of income, and impair his family relationships .... 
When the stakes are this high, the detached judgment of a 
neutral magistrate is essential if the Fourth Amendment is to 
furnish meaningful protection from unfounded interference 
with liberty.” Ibid.

The extradition process involves an “extended restraint of 
liberty following arrest” even more severe than that accom-
panying detention within a single State. Extradition in-
volves, at a minimum, administrative processing in both the 
asylum State and the demanding State, and forced transpor-
tation in between. It surely is a “significant restraint on 
liberty.” For me, therefore, the Amendment’s language and 
the holding in Gerstein mean that, even in the extradition 
context, where the demanding State’s “charge” rests upon 
something less than an indictment, there must be a determi-
nation of probable cause by a detached and neutral magistrate, 
and that the asylum State need not grant extradition unless 
that determination has been made. The demanding State, of 
course, has the burden of so demonstrating.

Having said this, however, I recognize that it is the purpose 
of the Extradition Clause to secure the prompt rendition of 
interstate fugitives with a minimum of friction between States. 
See Appleyard v. Massachusetts, 203 U. S. 222, 227-228 
(1906). The Constitution’s concern for efficiency and comity 
in extradition could be seriously jeopardized if the courts of 
the asylum State could examine the factual basis for a prob-
able-cause determination already made by a magistrate in 
the demanding State.7 I therefore would not go so far as to 

7 Other types of review in the asylum State’s courts entail less potential 
for friction and delay. As the Court indicates, ante, at 289, 18 U. S. C. 
§ 3182 itself contemplates that the courts of the asylum State may make 
inquiry into “historic facts readily verifiable,” such as the identity of the 
fugitive and the existence of a “charge.” There is nothing to indicate that
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permit the asylum State to delve into the niceties of the 
underpinnings of the demanding State’s probable-cause deter-
mination, as the demanding State will be obliged to do if 
probable cause is made an issue when the fugitive is returned 
to that State. It is enough if the papers submitted by the 
demanding State in support of its request for extradition 
jacially show that a neutral magistrate has made a finding of 
probable cause. If they do, it is not the province of the 
courts of the asylum State, subject to extended appellate 
review, to probe the factual sufficiency of that finding. That 
probe may be conducted in due course in the demanding 
State.* 8

Ill
Here the Arizona papers were facially sufficient. An arrest 

warrant had been issued by an Arizona Justice of the Peace, 
and that warrant stated specifically: “I have found reasonable 
cause to believe that such offense (s) were committed and that 
the accused [Doran j committed them.” App. 26a. I equate 
that recital of “reasonable cause” with the “probable cause” 
of Fourth Amendment parlance. To be sure, the phraseology 
is conclusory, but this still was a judicial determination of 

this type of routine and basic inquiry has led to frustration of the 
extradition process.

8 This limitation on the scope of habeas review in the asylum State’s 
courts could perhaps be said to be a limit on the alleged fugitive’s Fourth 
Amendment' rights, since habeas review to determine the existence of 
probable cause justifying detention is not usually so restricted. See 
Gerstein v. Pugh, 420 U. S., at 115. ' Nevertheless, when the documents 
certified and approved by two governors indicate on their face that a 
judicial determination of probable cause has been made in the demanding 
State, this compromise, if it be one, limiting the scope of review in the 
courts of the asylum State, seems a proper accommodation of the consti-
tutional provisions. The nature of habeas relief in the courts of the 
demanding State and in the federal courts is not at issue in this case. 
Nor does this case involve the scope of habeas relief in circumstances in 
which the terms of the Extradition Clause do not apply.



298 OCTOBER TERM, 1978

Bla ckm un , J., concurring in result 439U.S.

probable cause, and that, for me, is sufficient for Extradition 
Clause-Fourth Amendment purposes. The asylum State 
should be allowed to scrutinize the charging documents only 
to ascertain that a detached and neutral magistrate made a 
determination of probable cause. That was the case here. 
Any further review would create potential for frustration and 
obstruction of the process established by the Extradition 
Clause.9

I therefore concur only in the result.

9 It seems obvious, of course, that Arizona’s procedure is not to be 
measured by the fact—if it be a fact—that arrest warrants in Michigan 
often are issued without a preliminary showing of probable cause.
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MARQUETTE NATIONAL BANK OF MINNEAPOLIS v. 
FIRST OF OMAHA SERVICE CORP, et  al .

CERTIORARI TO THE SUPREME COURT OF MINNESOTA

No. 77-1265. Argued October 31, 1978—Decided December 18, 1978*

The First National Bank of Omaha (Omaha Bank) is a national banking 
association chartered in Nebraska; it is enrolled in the BankAmericard 
plan, and solicits for that plan in Minnesota. Omaha Bank charges its 
Minnesota cardholders interest on their unpaid balances at a rate per-
mitted by Nebraska law, but in excess of that permitted by Minnesota 
law. The Marquette National Bank of Minneapolis (Marquette), a 
Minnesota-chartered national banking association enrolled in the Bank-
Americard plan, brought suit in Minnesota against Omaha Bank and its 
subsidiary, respondent First of Omaha Service Corp., inter alia, to 
enjoin the operation of Omaha Bank’s BankAmericard program in 
Minnesota until such time as it complied with the Minnesota usury law. 
Rejecting respondent’s contention that Minnesota’s usury law was pre-
empted by the National Bank Act provision codified as 12 U. S. C. 
§ 85, which authorizes a national banking association “to charge on any 
loan” interest at the rate allowed by the laws of the State “where the 
bank is located,” the state trial court granted Marquette’s motion for 
partial summary judgment. The Minnesota Supreme Court reversed. 
Held: Section 85 permits Omaha Bank to charge its Minnesota Bank-
Americard customers the higher interest rate that is sanctioned by 
Nebraska law. Pp. 307-319.

(a) As a national bank, Omaha Bank is a federal instrumentality 
whose interest rate for its BankAmericard program is governed by 
federal law, and under § 85 a national bank may charge interest “on 
any loan” at the rate allowed by the laws of the State where the bank 
is “located.” P. 308.

(b) Apart from its BankAmericard program, Omaha Bank is located 
in Nebraska, where it is chartered. P. 309.

(c) Omaha Bank cannot be deprived of its Nebraska location merely 
because under the BankAmericard program it extends credit to residents 
of another State, for it is in Nebraska that credit is extended by the 
Bank’s honoring sales drafts of Minnesota customers, unpaid-balance

together with No. 77-1258, Minnesota v. First of Omaha Service 
orP- et cd., also on certiorari to the same court.



300 OCTOBER TERM, 1978

Syllabus 439 U. S.

finance charges are assessed, payments are received, and credit cards 
are issued. Pp. 310-312.

(d) Nor does the statutory location of the bank change because 
the credit cards can be used to purchase goods and services outside 
Nebraska. Pp. 312-313.

(e) Congress in enacting the National Bank Act of 1864 intended to 
facilitate a “national banking system,” whose interstate nature was 
fully recognized, and there was no intention to exempt interstate loans 
from the reach of the predecessor of 12 U. S. C. § 85. Pp. 313-318.

(f) Though the “exportation” of interest rates, such as occurred 
here, may impair the ability of States to maintain effective usury laws, 
such impairment has always been implicit in the National Bank Act and 
any correction of that situation would have to be achieved legislatively. 
Pp. 318-319.

262 N. W. 2d 358, affirmed.

Brenn an , J., delivered the opinion for a unanimous Court.

Richard B. Allyn, Solicitor General of Minnesota, argued 
the cause for petitioner in No. 77-1258. With him on the 
briefs were Warren Spannaus, Attorney General, Stephen 
Shakman, Jacqueline P. Taylor, and Barry R. Greller, Special 
Assistant Attorneys General, and Thomas R. Muck, Assistant 
Attorney General. John Troyer argued the cause for peti-
tioner in No. 77-1265. With him on the briefs was J. Patrick 
McDavitt.

Robert H. Bork argued the cause for respondent First of 
Omaha Service Corp, in both cases. On the brief was Clay 
R. Moore A

•[Briefs of amici curiae urging reversal were filed by Richard C. Turner, 
Attorney General, and Julian B. Garrett, Assistant Attorney General, for 
the State of Iowa; and by Roger A. Peterson for the Minnesota AFL-CIO.

Peter D. Schellie filed a brief for the Consumer Bankers Assn, as 
amicus curiae urging affirmance.

Briefs of amici curiae were filed by James F. Bell and Calvin Davison 
for the Conference of State Bank Supervisors; and by Joseph DuCoeur 
and Alan I. Becker for the First National Bank of Chicago.
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Mr . Justic e Brennan  delivered the opinion of the Court.
The question for decision is whether the National Bank 

Act, Rev. Stat. § 5197, as amended, 12 U. S. C. § 85/ author-
izes a national bank based in one State to charge its out-of- 
state credit-card customers an interest rate on unpaid balances 
allowed by its home State, when that rate is greater than that 
permitted by the State of the bank’s nonresident customers. 
The Minnesota Supreme Court held that the bank is allowed 
by § 85 to charge the higher rate. 262 N. W. 2d 358 (1977). 
We affirm.

I
The First National Bank of Omaha (Omaha Bank) is a 

national banking association with its charter address in 
Omaha, Neb.1 2 Omaha Bank is a card-issuing member in the 
BankAmericard plan. This plan enables cardholders to pur-
chase goods and services from participating merchants and to 

1 Section 85 states in pertinent part:
“Any association may take, receive, reserve, and charge on any loan or 

discount made, or upon any notes, bills of exchange, or other evidences of 
debt, interest at the rate allowed by the laws of the State, Territory, or 
District where the bank is located, or at a rate of 1 per centum in excess 
of the discount rate on ninety-day commercial paper in effect at the Fed-
eral reserve bank in the Federal reserve district where the bank is located, 
or in the case of business or agricultural loans in the amount of $25,000 or 
more, at a rate of 5 per centum in excess of the discount rate on ninety- 
day commercial paper in effect at the Federal Reserve bank in the Federal 
Reserve district where the bank is located, whichever may be the greater, 
and no more, except that where by the laws of any State a different rate 
is limited for banks organized under State laws, the rate so limited shall 
be allowed for associations organized or existing in any such State under 
this chapter.” See §§ 201, 206 of Pub. L. 93-501, 88 Stat. 1558, 1560.

2 The National Bank Act, Rev. Stat. § 5134, 12 U. S. C. § 22, provides 
that a national bank must create an “organization certificate” which spe- 
trficaUy states “[t]he place where its operations of discount and deposit 
are to be carried on, designating the State, Territory, or District, and the 
particular county and city, town, or village.”
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obtain cash advances from participating banks throughout 
the United States and the world. Omaha Bank has system-
atically sought to enroll in its BankAmericard program the 
residents, merchants, and banks of the nearby State of Minne-
sota. The solicitation of Minnesota merchants and banks is 
carried on by respondent First of Omaha Service Corp. (Omaha 
Service Corp.), a wholly owned subsidiary of Omaha Bank.

Minnesota residents are obligated to pay Omaha Bank 
interest on the outstanding balances of their BankAmericards. 
Nebraska law permits Omaha Bank to charge interest on the 
unpaid balances of cardholder accounts at a rate of 18% per 
year on the first $999.99, and 12% per year on amounts of 
$1,000 and over.3 Minnesota law, however, fixes the permis-
sible annual interest on such accounts at 12%.4 To compen-

3 See Neb. Rev. Stat. §§ 8-815 to 8-823, 8-825 to 8-829 (1974). Omaha 
Bank assesses a finance charge on the daily outstanding balance of cash 
advances and on the entire previous balance of purchases of goods or serv-
ices before deducting any payments made during the billing cycle. No 
finance charges are imposed, however, on the purchases portion of the 
account balance when the previous month’s total balance is paid in full on 
or before the due date shown on the monthly statement. See Stipulation 
of Facts, App. 93a-94a.

4 Minnesota Stat. §48.185 (1978) provides in pertinent part: 
“Subdivision 1. Any bank organized under the laws of this state, any

national banking association doing business in this state, and any savings 
bank organized and operated pursuant to Chapter 50, may extend credit 
through an open end loan account arrangement with a debtor, pursuant 
to which the debtor may obtain loans from time to time by cash advances, 
purchase or satisfaction of the obligations of the debtor incurred pursuant 
to a credit card plan, or otherwise under a credit card or overdraft check-
ing plan.

“Subd. 3. A bank or savings bank may collect a periodic rate of finance 
charge in connection with extensions of credit pursuant to this section, 
which rate does not exceed one percent per month computed on an 
amount no greater than the average daily balance of the account during 
each monthly billing cycle. If the billing cycle is other than monthly, t e
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sate for the reduced interest, Minnesota law permits banks to 
charge annual fees of up to $15 for the privilege of using a 
bank credit card?

maximum finance charge for that billing cycle shall be that percentage 
which bears the same relation to one percent as the number of days in the 
billing cycle bears to 30.

“Subd. 4. No charges other than those provided for in subdivision 3 
shall be made directly or indirectly for any credit extended under the 
authority of this section, except that there may be charged to the debtor:

“(a) Annual charges, not to exceed $15 per annum, payable in advance, 
for the privilege of using a bank credit card which entitled the debtor to 
purchase goods or services from merchants, under an arrangement pur-
suant to which the debts resulting from the purchases are paid or satisfied 
by the bank or savings bank and charged to the debtor’s open end loan 
account with the bank or savings bank ....

“Subd. 5. If the balance in a revolving loan account under a credit 
card plan is attributable solely to purchases of goods or services charged to 
the account during one billing cycle, and the account is paid in full before 
the due date of the first statement issued after the end of that billing 
cycle, no finance charge shall be charged on that balance.

“Subd. 6. This section shall apply to all open end credit transactions 
of a bank or savings bank in extending credit under an open end loan 
account or other open end credit arrangement to persons who are residents 
of this state, if the bank or savings bank induces such persons to enter into 
such arrangements by a continuous and systematic solicitation either per-
sonally or by an agent or by mail, and retail merchants and banks or sav- 
mgs banks within this state are contractually bound to honor credit cards 
issued by the bank or savings bank, and the goods, services and loans are 
delivered or furnished in this state and payment is made from this state. 
A term of a writing or credit card device executed or signed by a person 
to evidence an open end credit arrangement specifying:

(a) that the law of another state shall apply;
(b) that the person consents to the jurisdiction of another state; and 
(e) which fixes venue;

18 invalid with respect to open end credit transactions to which this sec- 
hon applies. An open end credit arrangement made in another state with 
a person who was a resident of that state when the open end credit 
arrangement was made is valid and enforceable in this state according to

[Footnote 5 is on p. 304] 
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The instant case began when petitioner Marquette National 
Bank of Minneapolis (Marquette),* 5 6 itself a national banking 
association enrolled in the BankAmericard plan,7 brought suit 
in the District Court of Hennepin County, Minn., to enjoin 
Omaha Bank and Omaha Service Corp, from soliciting in 
Minnesota for Omaha Bank’s BankAmericard program until 
such time as that program complied with Minnesota law.8 
Marquette claimed to be losing customers to Omaha Bank 
because, unlike the Nebraska bank, Marquette was forced by 
the low rate of interest permissible under Minnesota law to 
charge a $10 annual fee for the use of its credit cards. App. 
7a-15a, 45a-48a.

Marquette named as defendants Omaha Bank, Omaha Serv-
ice Corp., which is organized under the laws of Nebraska but 
qualified to do business and doing business in Minnesota,9 
and the Credit Bureau of St. Paul, Inc., a corporation orga-
nized under the laws of Minnesota having its principal office

its terms to the extent that it is valid and enforceable under the laws of 
the state applicable to the transaction.

“Subd. 7. Any bank or savings bank extending credit in compliance with 
the provisions of this section, which is injured competitively by violations 
of this section by another bank or savings bank, may institute a civil 
action in the district court of this state against that bank or savings bank 
for an injunction prohibiting any violation of this section. The court, 
upon proper proof that the defendant has engaged in any practice in viola-
tion of this section, may enjoin the future commission of that practice. 
Proof of monetary damage or loss of profits shall not be required. . • • 
The relief provided in this subdivision is in addition to remedies otherwise 
available against the same conduct under the common law or statutes of 
this state.”

5 See Minn. Stat. § 48.185 (4) (a) (1978), supra, n. 4.
6 Marquette is petitioner in No. 77-1265.
7 The principal banking offices of Marquette are located in the County of 

Hennepin in the State of Minnesota. See n. 2, supra.
8 Marquette also asked for compensatory and punitive damages. App- 

16a.
9 The principal offices of Omaha Service Corp, are located in Omaha, 

Neb.
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in St. Paul, Minn. Omaha Service Corp, participates in 
Omaha Bank’s BankAmericard program by entering into 
agreements with banks and merchants necessary to the opera-
tion of the BankAmericard scheme. Id., at 30a. At the 
time Marquette filed its complaint, Omaha Service Corp, had 
not yet entered into any such agreements in Minnesota, 
although it intended to do so. Id., at 30a, 92a, 94a. For 
its services, Omaha Service Corp, receives a fee from Omaha 
Bank, but it does not itself extend credit or receive interest.10 
Id., at 94a, 97a-110a. It was alleged that the Credit Bureau 
of St. Paul, Inc., solicited prospective cardholders for Omaha 
Bank’s BankAmericard program in Minnesota. Id., at 9a, 
30a.

The defendants sought to remove Marquette’s action to 
Federal District Court. See 12 U. S. C. § 94.11 Marquette 
responded by dismissing without prejudice its action against 
Omaha Bank, see Fed. Rule Civ. Proc. 41 (a)(l)(i), and the 
District Court, citing Gully v. First Nat. Bank, 299 U. S. 109 
(1936), remanded the case to the District Court of Hennepin 
County. Marquette Nat. Bank n . First Nat. Bank of Omaha, 
422 F. Supp. 1346 (Minn. 1976). Marquette thereupon 
moved for partial summary judgment to have Omaha Bank’s 
BankAmericard program declared in violation of the Minne-
sota usury statute, Minn. Stat. § 48.185 (1978),12 and perma-
nently to enjoin the remaining defendants from engaging in 

10 Omaha Service Corp, does, however, accept assignments of delinquent 
accounts from Omaha Bank and, as an incident to collecting these ac-
counts, does collect interest. Id., at 94a.

11 The venue provision of the National Bank Act, Rev. Stat. § 5198, 12
S- C. § 94, states:
Suits, actions and proceedings against any association under this chap-

ter may be had in any district or Territorial court of the United States 
held within the district in which such association may be established, or in 
any State, county, or municipal court in the county or city in which said 
association is located having jurisdiction in similar cases.”

12 See n. 4, supra.
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any activity in connection with the offering or operation of that 
program in further violation of Minnesota law. Defendants 
argued that the National Bank Act, Rev. Stat. § 5197, as 
amended, 12 U. S. C. § 85,13 pre-empted Minn. Stat. § 48.185 
and enforcement of that statute against Omaha Bank’s Bank- 
Americard program. Upon being notified of this challenge to 
Minn. Stat. § 48.185, the Attorney General of the State of 
Minnesota14 intervened as a party plaintiff and joined in 
Marquette’s prayer for a declaratory judgment and perma-
nent injunction.

The District Court of Hennepin County granted plaintiffs’ 
motion for partial summary judgment, holding in an unre-
ported opinion that “nothing contained in the National Bank 
Act, 12 U. S. C. § 85, precludes or preempts the application 
and enforcement of Minnesota Statutes, § 48.185 to the First 
National Bank of Omaha’s BankAmericard program as solic-
ited and operated in the State of Minnesota.” App. 139a- 
140a. The court enjoined Omaha Service Corp., “as agent 
of the First National Bank of Omaha,” from “engaging in 
any solicitation of residents of the State of Minnesota or 
other activity in connection with the offering or operation of 
a bank credit card program in the State of Minnesota in viola-
tion of Minnesota Statutes, § 48.185.”15 Id., at 140a-141a.

On appeal, the Minnesota Supreme Court reversed. Noting 
that Marquette’s dismissal of Omaha Bank was a procedural 
device that removed the case from the jurisdiction of the 
federal courts of the Eighth Circuit, and noting that a recent 
decision of the Court of Appeals for the Eighth Circuit had 
made it plain that in its judgment the usury laws of Nebraska 
rather than Minnesota should govern the operation of Omaha 
Bank’s BankAmericard program in Minnesota, see Fisher v.

13 See n. 1, supra.
14 The State of Minnesota is petitioner in No. 77-1258.
15 Defendant Credit Bureau of St. Paul, Inc., was not named as an 

addressee of the injunction, and it is not before this Court.
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First Nat. Bank of Omaha, 548 F. 2d 255 (1977),16 the Min-
nesota Supreme Court concluded that it would be “inappro-
priate for this court to permit the use of procedural devices 
to obtain a result inconsistent with the existing doctrine in the 
Eighth Circuit.” 262 N. W. 2d, at 365.17 Plaintiffs filed 
timely petitions for writs of certiorari,18 which we granted, 436 
U. S. 916 (1978), in order to decide the appropriate applica-
tion of 12 U. S. C. § 85.

II
In the present posture of this case Omaha Bank is no longer 

a party defendant. The federal question presented for deci-
sion is nevertheless the application of 12 U. S. C. § 85 to the 
operation of Omaha Bank’s BankAmericard program. There 
is no allegation in petitioners’ complaints that either Omaha 
Service Corp, or the Minnesota merchants and banks par-
ticipating in the BankAmericard program are themselves 

16 In its opinion the Eighth Circuit relied upon the decision of the Court 
of Appeals for the Seventh Circuit in Fisher v. First Nat. Bank of Chicago, 
538 F. 2d 1284 (1976).

17 The Supreme Court of Iowa has since reached a contrary conclusion. 
See Iowa ex rel. Turner v. First of Omaha Service Corp., 269 N. W. 2d 
409 (1978), appeal docketed, No. 78-846.

18 We reject respondent’s argument that the petitions are untimely. 
The opinion of the Minnesota Supreme Court was filed on November 10, 
1977. Petitioners filed a timely petition for rehearing, which, under Min-
nesota law, defers the entry of judgment until after the disposition of the 
petition. See Minn. Rules Civ. App. Proc. 136.02, 140. The petition for 
rehearing was denied on December 8, 1977; judgment was entered on 
December 14, 1977, by way of a separate document stating that “the order 
and judgment of the Court below, herein appealed from, ... be and 
the same hereby is in all things reversed.” App. H to Pet. for Cert, in

o. 77-1265. Petitions for certiorari were filed in this Court on March 13, 
978, within the 90 days “after the entry of such judgment or decree” 

a otted by 28 U. S. C. § 2101 (c). See Puget Sound Power & Light Co. 
v. King County, 264 U. S. 22, 24-25 (1924); Commissioner v. Estate of 
Bedford, 325 U. S. 283, 284-288 (1945).
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extending credit in violation of Minn. Stat. §48.185 (1978), 
and we therefore have no occasion to determine the application 
of the National Bank Act in such a case.

Omaha Bank is a national bank; it is an “instrumentalit[y] 
of the Federal government, created for a public purpose, and 
as such necessarily subject to the paramount authority of the 
United States.” Davis v. Elmira Savings Bank, 161 U. S. 275, 
283 (1896). The interest rate that Omaha Bank may charge 
in its BankAmericard program is thus governed by federal 
law. See Farmers’ & Mechanics’ Nat. Bank v. Dearing, 91 
U. S. 29, 34 (1875). The provision of § 85 called into question 
states:

“Any association may take, receive, reserve, and charge 
on any loan or discount made, or upon any notes, bills of 
exchange, or other evidences of debt, interest at the rate 
allowed by the laws of the State, Territory, or District 
where the bank is located, . . . and no more, except that 
where by the laws of any State a different rate is limited 
for banks organized under State laws, the rate so limited 
shall be allowed for associations organized or existing 
in any such State under this chapter.” (Emphasis 
supplied.)

Section 85 thus plainly provides that a national bank may 
charge interest “on any loan” at the rate allowed by the laws 
of the State in which the bank is “located.” The question 
before us is therefore narrowed to whether Omaha Bank and 
its BankAmericard program are “located” in Nebraska and 
for that reason entitled to charge its Minnesota customers the 
rate of interest authorized by Nebraska law.19

19 We have no occasion in this case to parse the meaning of the phrase 
in § 85 “associations organized or existing in any such State ....” (Empha-
sis added.) This phrase occurs in the “except” clause of § 85, which, a 
least since Tiffany v. National Bank of Missouri, 18 Wall. 409 (1874), has 
been interpreted as an “enabling” clause. “If there is a rate of interest 
fixed by State laws for lenders generally, the banks are allowed to charge 
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There is no question but that Omaha Bank itself, apart 
from its BankAmericard program, is located in Nebraska. 
Petitioners concede as much. See Brief for Petitioner in 
No. 77-1258, p. 3; Brief for Petitioner in No. 77-1265, pp. 3, 
16, 33-34. The National Bank Act requires a national bank 
to state in its organization certificate “[t]he place where its 
operations of discount and deposit are to be carried on, desig-
nating the State, Territory, or district, and the particular 
county and city, town, or village.” Rev. Stat. § 5134, 12 
U. S. C. § 22. The charter address of Omaha Bank is in 
Omaha, Douglas County, Neb. The bank operates no branch 
banks in Minnesota, cf. Seattle Trust Savings Bank v. Bank 
of California, 492 F. 2d 48 (CA9 1974), nor apparently could 
it under federal law.20 See 12 U. S. C. § 36 (c).21

The State of Minnesota, however, contends that this con- 

that rate, but no more, except that if State banks of issue are allowed to 
reserve more, the same privilege is allowed to National banking associa-
tions.” Id., at 411. Since there is in this case no allegation or proof 
that Minnesota state banks are “allowed to reserve more” than the rate 
of interest “for lenders generally,” we need not determine the relationship 
of the phrase “organized or existing” to the term “located.”

20 There is no contention that Omaha Bank could qualify to operate a 
branch bank in Minnesota under the grandfather provisions of 12 U. S. C. 
§36 (a).

Although Nebraska law prohibits branch banking, it permits the estab-
lishment of not more than two “detached auxiliary teller offices” which 
must be maintained “within the corporate limits of the city in which such 
bank is located.” Neb. Rev. Stat. §§8-157(1) and (2) (1977). Ne-
braska also permits banks to operate manned or unmanned “electronic 
satellite facilities.” §8-157 (3). There is no contention in this case that 
Omaha Bank operates such facilities in the State of Minnesota.

21 Last Term Citizens & Southern Nat. Bank v. Bougas, 434 U. S. 
35 (1977), held that, with respect to the venue provision of the National

ank Act, 12 U. S. C. § 94, supra, n. 11, a national bank is “located” either 
m the place designated in its “organization certificate,” 12 U. S. C. § 22, 

n. 2, or in the places in which it has established authorized branches.
maha Bank is thus also “located” in Nebraska for purposes of 12 

U.S.C.§94.
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elusion must be altered if Omaha Bank’s BankAmericard pro-
gram is considered: “In the context of a national bank which 
systematically solicits Minnesota residents for credit cards to 
be used in transactions with Minnesota merchants the bank 
must be deemed to be ‘located’ in Minnesota for purposes of 
this credit card program.” Reply Brief for Petitioner in 
No. 77-1258, p. 7.

We disagree. Section 85 was originally enacted as § 30 of 
the National Bank Act of 1864,22 13 Stat. 108.23 The con-
gressional debates surrounding the enactment of § 30 were 
conducted on the assumption that a national bank was 
“located” for purposes of the section in the State named in 
its organization certificate. See Cong. Globe, 38th Cong., 1st 
Sess., 2123-2127 (1864). Omaha Bank cannot be deprived 
of this location merely because it is extending credit to resi-
dents of a foreign State. Minnesota residents were always 
free to visit Nebraska and receive loans in that State. It has

22 Although the Act of June 3, 1864, ch. 106, 13 Stat. 99, was originally 
entitled “An Act to Provide a National Currency . . . ,” its title was 
altered by Congress in 1874 to “the national-bank act.” Ch. 343, 18 Stat. 
123.

23 Section 30 was, in its pertinent parts, virtually identical with the cur-
rent § 85. Section 30 stated:
“[E]very association may take, reserve, receive, and charge on any loan, 
or discount made, or upon any note, bill of exchange, or other evidences 
of debt, interest at the rate allowed by the laws of the state or territory 
where the bank is located, and no more, except that where by the laws of 
any state a different rate is limited for banks of issue organized under 
state laws, the rate so limited shall be allowed for associations organized in 
any such state under this act.”
Section 30 was preceded by § 46 of the National Currency Act of 1863,12 
Stat. 678, which provided:
“[E]very association may take, reserve, receive, and charge on any loan, 
or discount made, or upon any note, bill of exchange, or other evidence of 
debt, such rate of interest or discount as is for the time the established rate 
of interest for delay in the payment of money, in the absence of contract 
between the parties, by the laws of the several States in which the asso-
ciations are respectively located, and no more . . . .”
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not been suggested that Minnesota usury laws would apply 
to such transactions. Although the convenience of modern 
mail permits Minnesota residents holding Omaha Bank’s 
BankAmericards to receive loans without visiting Nebraska, 
credit on the use of their cards is nevertheless similarly 
extended by Omaha Bank in Nebraska by the bank’s honoring 
of the sales drafts of participating Minnesota merchants and 
banks.24 Finance charges on the unpaid balances of cardhold-

24 Once again, there is no allegation in these cases that either Omaha 
Service Corp, or any of the Minnesota merchants or banks participating 
in Omaha Bank’s BankAmericard program are themselves extending credit 
in violation of Minn. Stat. §48.185 (1978).

In their stipulation of facts, the parties describe the operation of the 
BankAmericard program as follows:

“HI

“While participating Minnesota banks will not have the authority to issue 
cards or extend credit directly in connection with BankAmericard trans-
actions, they will advertise the BankAmericard plan and solicit applica-
tions for BankAmericards from Minnesota residents which are then for-
warded to First National Bank of Omaha for acceptance or rejection, and 
they will serve as a depository for BankAmericard sales drafts deposited 
by participating merchants with whom defendant First of Omaha Service 
Corporation has member agreements.

“V
‘Minnesota cardholders wishing to purchase goods and services or obtain 

cash advances with a BankAmericard issued by the First National Bank 
of Omaha, sign a BankAmericard form evidencing the transaction which is 
authenticated by the cardholder’s BankAmericard credit card, and ex-
change the signed form for goods or services or cash from a participating 
Minnesota merchant or bank, respectively. The sales draft forms are 
then deposited by the participating Minnesota merchant in his account 
with a participating Minnesota bank for credit, which will then forward 
them and cash advance drafts drawn on such bank to the First National 
Bank of Omaha for credit.

“VI
The First National Bank of Omaha renders periodic statements to its 

mnesota cardholders and charges finance charges on the unpaid balance
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ers are assessed by the bank in Omaha, Neb., and all pay-
ments on unpaid balances are remitted to the bank in Omaha, 
Neb. Furthermore, the bank issues its BankAmericards in 
Omaha, Neb., after credit assessments made by the bank in 
that city. App. 30a.

Nor can the fact that Omaha Bank’s BankAmericards are 
used “in transactions with Minnesota merchants” be determi-
native of the bank’s location for purposes of § 85. The 
bank’s BankAmericard enables its holder “to purchase goods 
and services from participating merchants and obtain cash 
advances from participating banks throughout the United 
States and the world.” Stipulation of Facts, App. 91a. Min-
nesota residents can thus use their Omaha Bank Bank-
Americards to purchase services in the State of New York or 
mail-order goods from the State of Michigan. If the location 
of the bank were to depend on the whereabouts of each credit-
card transaction, the meaning of the term “located” would be 
so stretched as to throw into confusion the complex system 
of modem interstate banking. A national bank could never 
be certain whether its contacts with residents of foreign States 
were sufficient to alter its location for purposes of § 85. 
We do not choose to invite these difficulties by rendering so 
elastic the term “located.” The mere fact that Omaha Bank 
has enrolled Minnesota residents, merchants, and banks in its

of the cardholder’s account. . . . Payments of account balances are re-
mitted by Minnesota residents directly to the First National Bank of 
Omaha.

“VII
“The defendant First of Omaha Service Corporation and participating 

Minnesota banks are or will be paid a fee for their services rendered to 
the First National Bank of Omaha. Defendant First of Omaha Service 
Corporation and the participating Minnesota banks do not directly receive 
interest. However, the First of Omaha Service Corporation does accept 
assignments of delinquent accounts from the First National Bank of 
Omaha, and as an incident to collecting these accounts, does collect inter-
est.” App. 92a-94a.
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BankAmericard program thus does not suffice to “locate” that 
bank in Minnesota for purposes of 12 U. S. C. § 85.25 See 
Second Nat. Bank of Leavenworth v. Smoot, 9 D. C. 371, 
373 (1876).

Ill
Since Omaha Bank and its BankAmericard program are 

“located” in Nebraska, the plain language of § 85 provides 
that the bank may charge “on any loan” the rate “allowed” 
by the State of Nebraska. Petitioners contend, however, that 
this reading of the statute violates the basic legislative intent 
of the National Bank Act. See Train v. Colorado Public 
Interest Research Group, 426 U. S. 1, 9-10 (1976). At 
the time Congress enacted § 30 of the National Bank Act of 
1864, 13 Stat. 108, so petitioners’ argument runs, it intended 
“to insure competitive equality between state and national 
banks in the charging of interest.” Brief for Petitioner 
in No. 77-1265, p. 24. This policy could best be effectuated 
by limiting national banks to the rate of interest allowed by 
the States in which the banks were located. Since Congress 
in 1864 was addressing a financial system in which incorpo-
rated banks were “local institutions,” it did not “contemplate 
a national bank soliciting customers and entering loan agree-
ments outside of the state in which it was established.” Brief 
for Petitioner in No. 77-1258, p. 17. Therefore to interpret 
§85 to apply to interstate loans such as those involved in 
this case would not only enlarge impermissibly the original 
intent of Congress, but would also undercut the basic policy 

5 Similarly, the mere fact that a national bank “transacts business” or 
even violates the Securities Exchange Act of 1934 in a State other than 
that of its “organization certificate,” see n. 2, supra, does not suffice to 
ocate the bank in the foreign State for purposes of venue under the 
National Bank Act, 12 U. S. C. § 94, supra, n. 11. Radzanower v. Touche 

oss & Co., 426 U. S. 148 (1976). See Bank of America v. Whitney Cen-
tal Nat. Bank, 261 U. S. 171 (1923): cf. Cope v. Anderson, 331 U. S. 
461, 467 (1947).
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foundations of the statute by upsetting the competitive equal-
ity now existing between state and national banks.

We cannot accept petitioners’ argument. Whatever policy 
of “competitive equality” has been discerned in other sections 
of the National Bank Act, see, e. g., First Nat. Bank v. 
Dickinson, 396 U. S. 122, 131 (1969); First Nat. Bank of 
Logan v. Walker Bank & Trust Co., 385 U. S. 252, 261-262 
(1966), § 30 and its descendants have been interpreted 
for over a century to give “advantages to National banks over 
their State competitors.” Tiffany v. National Bank of Mis-
souri, 18 Wall. 409, 413 (1874). “National banks,” it was 
said in Tiffany, “have been National favorites.” 26 The policy 
of competitive equality between state and national banks, 
however, is not truly at the core of this case. Instead, we are 
confronted by the inequalities that occur when a national 
bank applies the interest rates of its home State in its dealing 
with residents of a foreign State. These inequalities affect 
both national and state banks in the foreign State. Indeed, 
in the instant case Marquette is a national bank claiming to 
be injured by the unequal interest rates charged by another 
national bank.27 Whether the inequalities which thus occur 
when the interest rates of one State are “exported” into 
another violate the intent of Congress in enacting § 30 in 
part depends on whether Congress in 1864 was aware of the 
existence of a system of interstate banking in which such 
inequalities would seem a necessary part.

Close examination of the National Bank Act of 1864, its 
legislative history, and its historical context makes clear that, 
contrary to the suggestion of petitioners, Congress intended

26 The “most favored lender” status for national banks under Tiffany 
has since been incorporated into the regulations of the Comptroller of the 
Currency. See 12 CFR § 7.7310 (a) (1978).

27 We accept for purposes of argument Marquette’s premise that it is 
injured competitively because Omaha Bank can charge higher prices for 
the use of its money.
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to facilitate what Representative Hooper28 termed a “national 
banking system.” Cong. Globe, 38th Cong., 1st Sess., 1451 
(1864). See also Report of the Comptroller of the Currency 
4 (1864). Section 31 of the Act, for example, fully recognized 
the interstate nature of American banking by providing that 
three-fifths of the 15% of the aggregate amount of their notes 
in circulation that national banks were required to “have on 
hand, in lawful money” could

“consist of balances due to an association available for 
the redemption of its circulating notes from associations 
approved by the comptroller of the currency, organized 
under this act, in the cities of Saint Louis, Louisville, 
Chicago, Detroit, Milwaukie [sic], New Orleans, Cincin-
nati, Cleveland, Pittsburg, Baltimore, Philadelphia, Bos-
ton, New York, Albany, Leavenworth, San Francisco, and 
Washington City.” 13 Stat. 108, 109.29

28 Representative Hooper reported the bill that was to become the 
National Bank Act of 1864 to the House from the Ways and Means Com-
mittee. See Million, The Debate on the National Bank Act of 1863, 
2 J. Pol. Econ. 251, 279 (1894).

29 Section 31 also provided:
[T]he cities of Charleston and Richmond may be added to the list 

of cities in the national associations of which other associations may keep 
three fifths of their lawful money, whenever, in the opinion of the 
comptroller of the currency, the condition of the southern states will 
warrant it.” 13 Stat. 109.
See also § 32 of the National Bank Act of 1864, 13 Stat. 109.

Senator Sherman, sponsor of the Act in the Senate, described in the 
following terms the purpose of § 31:

The first important provision of this bill is, that it provides centers 
of redemption. Under the old bill, a bank was not bound to redeem its 
issues except at its own counter. If it failed to redeem there, then provi-
sion was made for winding it up. Under the present bill, certain cities 
of the United States are designated where the banks are required to 
redeem their issues. Each bank is to redeem its issue at its center of 
redemption as prescribed by the Comptroller of the Currency. The cities 
named are the principal cities along the Atlantic coast, Cincinnati, Louis-
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The debates surrounding the enactment of this section portray 
a banking system of great regional interdependence. Senator 
Chandler of Michigan, for example, noted:

“[T]he banking business of the Northwest is done upon 
bills of exchange. The wool clip of Michigan, the wheat I 
crop of Michigan, the hog crop of Iowa, are all purchased 
with drafts drawn chiefly upon [New York, Philadelphia, 
and Boston]. The wool clip is chiefly bought by drafts 
upon Boston. I put in the three cities because it is 
convenient to the customer, to the broker, to the mer-
chant, to be enabled to purchase a draft upon either one 
of these three places.” Cong. Globe, 38th Cong., 1st 
Sess., 2144 (1864).* 30

See also id., at 1343, 1376, 2143-2145, 2152, 2181-2182. Simi-
larly, the debates surrounding the enactment of § 41 of 
the Act, which provided that the shares of a national bank 
could be taxed as personal property “in the assessment of 
taxes imposed by or under state authority at the place where 
such bank is located, and not elsewhere,” 13 Stat. 112, demon-

ville, Chicago, Detroit, and two or three other places. That will 
strengthen the system very much by relieving the noteholder from the 
trouble of going from any part of the United States to a remote village or 
city, and there demanding redemption at the counter of the bank.” Cong. 
Globe, 38th Cong., 1st Sess., 1865 (1864).

30 Senator Chandler was proposing an amendment to the provision of 
§ 31 which required every national bank located in the enumerated cities 
to “have on hand, in lawful money of the United States, an amount equal 
to at least twenty-five per centum of the aggregate amount of its notes in 
circulation and its deposits.” 13 Stat. 108. The amendment read:

“And one half of said twenty-five per cent, in banks organized under 
this act in the cities of St. Louis, Louisville, Chicago, Detroit, Milwaukee, 
Cincinnati, Cleveland, Pittsburg, and Portland may consist of balances due 
to the association available for the redemption of its circulating notes, from 
an association in the cities of New York, Boston, or Philadelphia.” Cong. 
Globe, 38th Cong., 1st Sess., 2143 (1864).
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strated a sensitive awareness of the possibilities of interstate 
ownership and control of national banks. See, e. g., Cong. 
Globe, 38th Cong., 1st Sess., 1271, 1898-1899 (1864).

Although in the debates surrounding the enactment of § 30 
there is no specific discussion of the impact of interstate loans, 
these debates occurred in the context of a developed interstate 
loan market. As early as 1839 this Court had occasion to 
note: “Money is frequently borrowed in one state, by a cor-
poration created in another. The numerous banks established 
by different states are in the constant habit of contracting and 
dealing with one another. . . . These usages of commerce 
and trade have been so general and public, and have been 
practiced for so long a period of time, and so generally 
acquiesced in by the states, that the Court cannot overlook 
them . . . .” Bank of Augusta v. Earle, 13 Pet. 519, 590-591 
(1839). Examples of this interstate loan market have been 
noted by historians of American banking. See, e. g., 1 F. 
Redlich, The Molding of American Banking 49 (1968); 1 F. 
James, The Growth of Chicago Banks 546 (1938); Brecken-
ridge, Discount Rates in the United States, 13 Pol. Sci. Q. 
119, 136-138 (1898). Evidence of this market is to be found 
in the numerous judicial decisions in cases arising out of 
interstate loan transactions. See, e. g., Woodcock v. Campbell, 
2 Port. 456 (Ala. 1835); Clarke v. Bank of Mississippi, 10 Ark. 
516 (1850); Planters Bank v. Bass, 2 La. Ann. 430 (1847); 
Knox v. Bank of United States, 27 Miss. 65 (1854); Bard v. 
Poole, 12 N. Y. 495 (1855); Curtis v. Leavitt, 15 N. Y. 9 (1857). 
After passage of the National Bank Act of 1864, cases involving 
interstate loans begin to appear with some frequency in fed-
eral courts. See, e. g., Zn re Wild, 29 F. Cas. 1211 (No. 17,645) 
(SDNY 1873); Cadle v. Tracy, 4 F. Cas. 967 (No. 2,279) 
(SDNY 1873); Farmers’ Nat. Bank v. McElhinney, 42 F. 801 
(SD Iowa 1890); Second Nat. Bank of Leavenworth v. Smoot, 
9D- C. 371 (1876).
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We cannot assume that Congress was oblivious to the 
existence of such common commercial transactions. We find 
it implausible to conclude, therefore, that Congress meant 
through its silence to exempt interstate loans from the reach 
of § 30. We would certainly be exceedingly reluctant to read 
such a hiatus into the regulatory scheme of § 30 in the absence 
of evidence of specific congressional intent. Petitioners have 
adduced no such evidence.

Petitioners’ final argument is that the “exportation” of 
interest rates, such as occurred in this case, will significantly 
impair the ability of States to enact effective usury laws. 
This impairment, however, has always been implicit in the 
structure of the National Bank Act, since citizens of one State 
were free to visit a neighboring State to receive credit at 
foreign interest rates.31 Cf. 38 Cong. Globe, 38th Cong., 1st 
Sess., 2123 (1864). This impairment may in fact be accentu-
ated by the ease with which interstate credit is available by

31 When the National Bank Act of 1864 originally passed the House, it 
imposed a uniform maximum rate of interest of 7% on all national banks. 
See Cong. Globe, 38th Cong., 1st Sess., 1866 (1864) (remarks of Sen. 
Sherman) ; J. Knox, A History of Banking in the United States 238-239, 
248, 255-256 (1903, 1969 reprint). Such a provision, of course, would 
have eliminated interstate inequalities among national banks resulting from 
differing state usury rates.

The present § 85 provides that national banks may charge interest 
“at the rate allowed by the laws of the State . . . where the bank is 
located, or at a rate of 1 per centum in excess of the discount rate on 
ninety-day commercial paper in effect at the Federal reserve bank in the 
Federal reserve district where the bank is located, or in the case of busi-
ness or agricultural loans in the amount of $25,000 or more, at a rate of 
5 per centum in excess of the discount rate on ninety-day commercial 
paper in effect at the Federal Reserve bank in the Federal Reserve district 
where the bank is located, whichever may be the greater, and no 
more . . . .”
See §§ 201, 206 of Pub. L. 93-501, 88 Stat. 1558, 1560. To the extent the 
enumerated federal rates of interest are greater than permissible state rates, 
state usury laws must, of course, give way to the federal statute.
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mail through the use of modem credit cards. But the protec-
tion of state usury laws is an issue of legislative policy, and 
any plea to alter § 85 to further that end is better addressed 
to the wisdom of Congress than to the judgment of this Court.

Affirmed.
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MOBAY CHEMICAL CORP. v. COSTLE, ADMINISTRA- 
TRATOR, UNITED STATES ENVIRONMENTAL

PROTECTION AGENCY

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI

No. 78-308. Decided January 8, 1979

Appeal from a three-judge District Court’s judgment rejecting appellant’s 
constitutional attack on §3 of the Federal Insecticide, Fungicide, and 
Rodenticide Act, governing registration of pesticides, is dismissed for 
want of jurisdiction, where it appears that the attack was, as a legal 
matter, on agency practice, not on the statute, and, thus, that the three- 
judge court was improperly convened.

Per  Curiam .
Appellant contends that the use of one submitter’s data, 

filed prior to 1970, in the consideration of another person’s 
application for registration of pesticides under § 3 of the 
Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), 
as added by the Federal Environmental Pesticide Control Act 
of 1972, 86 Stat. 979, and as amended, 89 Stat. 755, 7 U. S. C. 
§ 136a, effects a taking for private use and without com-
pensation in violation of the Fifth Amendment to the Con-
stitution and that the Act is to that extent invalid. A 
three-judge court was convened under former 28 U. S. C. 
§2282 (1970 ed.) and proceeded to reject these contentions. 
Appellant seeks to appeal directly to this Court. Having 
examined the Act and the papers before us, however, we are 
convinced that whatever may be true with respect to data 
submitted after January 1, 1970, the FIFRA, as amended, 
does not at all address the issues of the conditions under 
which pre-1970 data may be used in considering another 
application. It neither authorizes, forbids, nor requires the 
existing agency practice with respect to pre-1970 data. As a 
legal matter, then, appellant’s attack is on agency practice,
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not on the statute. The three-judge court was thus improp-
erly convened, William Jameson & Co. v. Morgenthau, 307 
U. S. 171, 173-174 (1939), and this Court does not have 
jurisdiction to entertain a direct appeal from the judgment in 
such case. See 28 U. S. C. § 1253; Norton v. Mathews, 427 
U. S. 524, 528-530 (1976). The appeal is accordingly dis-
missed for want of jurisdiction.

So ordered.

Mr . Justi ce  Blackmu n , dissenting.
I am of the view that the 1975 amendments to FIFRA 

specifically address the practices of the EPA and permit and 
ratify them. The constitutionality of the statute is therefore 
necessarily drawn into question in this lawsuit. See Flast v. 
Cohen, 392 U. S. 83, 88-91, and n. 3 (1968). I therefore con-
clude that the three-judge District Court was properly con-
vened. On the merits, I would affirm the judgment of the 
District Court.
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PARKLANE HOSIERY CO., INC., et  al . v . SHORE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT

No. 77-1305. Argued October 30, 1978—Decided January 9, 1979

Respondent brought this stockholder’s class action in the District Court 
for damages and other relief against petitioners, a corporation, its 
officers, directors, and stockholders, who allegedly had issued a materially 
false and misleading proxy statement in violation of the federal securities 
laws and Securities and Exchange Commission (SEC) regulations. 
Before the action came to trial the SEC sued the same defendants in 
the District Court alleging that the proxy statement was materially false 
and misleading in essentially the same respects as respondent had 
claimed. The District Court after a nonjury trial entered a declaratory 
judgment for the SEC, and the Court of Appeals affirmed. Respondent 
in this case then moved for partial summary judgment against peti-
tioners, asserting that they were collaterally estopped from relitigating 
the issues that had been resolved against them in the SEC suit. The 
District Court denied the motion on the ground that such an application 
of collateral estoppel would deny petitioners their Seventh Amendment 
right to a jury trial. The Court of Appeals reversed. Held:

1. Petitioners, who had a “full and fair” opportunity to litigate their 
claims in the SEC action, are collaterally estopped from relitigating the 
question of whether the proxy statement was materially false and 
misleading. Pp. 326-333.

(a) The mutuality doctrine, under which neither party could use a 
prior judgment against the other unless both parties were bound by the 
same judgment, no longer applies. See Blonder-Tongue Laboratories, 
Inc. v. University of Illinois Foundation, 402 U. S. 313. Pp. 326-328.

(b) The offensive use of collateral estoppel (when, as here, the 
plaintiff seeks to foreclose the defendant from litigating an issue that the 
defendant has previously litigated unsuccessfully in an action with 
another party) does not promote judicial economy in the same manner 
that is promoted by defensive use (when a defendant seeks to prevent a 
plaintiff from asserting a claim that the plaintiff has previously litigated 
and lost against another defendant), and such offensive use may also be 
unfair to a defendant in various ways. Therefore, the general rule 
should be that in cases where a plaintiff could easily have joined in the
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earlier action or where the application of offensive estoppel would be 
unfair to a defendant, a trial judge in the exercise of his discretion 
should not allow the use of offensive collateral estoppel. Pp. 329-331.

(c) In this case, however, the application of offensive collateral 
estoppel will not reward a private plaintiff who could have joined in 
the previous action, since the respondent probably could not have joined 
in the injunctive action brought by the SEC. Nor is there any unfair-
ness to petitioners in such application here, since petitioners had every 
incentive fully and vigorously to litigate the SEC suit; the judgment in 
the SEC action was not inconsistent with any prior decision; and in the 
respondent’s action there will be no procedural opportunities available 
to the petitioners that were unavailable in the SEC action of a kind 
that might be likely to cause a different result. Pp. 331-333.

2. The use of collateral estoppel in this case would not violate peti-
tioners’ Seventh Amendment right to a jury trial. Pp. 333-337.

(a) An equitable determination can have collateral-estoppel effect 
in a subsequent legal action without violating the Seventh Amendment. 
Katchen v. Landy, 382 U. S. 323. Pp. 333-335.

(b) Petitioners’ contention that since the scope of the Seventh 
Amendment must be determined by reference to the common law as it 
existed in 1791, at which time collateral estoppel was permitted only 
where there was mutuality of parties, is without merit, for many 
procedural devices developed since 1791 that have diminished the civil 
jury’s historic domain have been found not to violate the Seventh 
Amendment. See, e. g., Galloway v. United States, 319 U. S. 372, 
388-393. Pp. 335-337.

565 F. 2d 815, affirmed.

St e war t , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Bre nnan , White , Mars hall , Bla ckm un , Powe ll , and Ste ve ns , 
JJ., joined. Rehnqui st , J., filed a dissenting opinion, post, p. 337.

Jack B. Levitt argued the cause for petitioners. With him 
on the briefs were Irving Parker, Joseph N. Salomon, and 
Robert N. Cooperman.

Samuel K. Rosen argued the cause and filed a brief for 
respondent.*

^Solicitor General McCree, Deputy Solicitor General Easterbrook, 
Stephen M. Shapiro, Harvey L. Pitt, Paul Gonson, and Michael K. Wolen-
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Mr . Justice  Stewart  delivered the opinion of the Court.
This case presents the question whether a party who has 

had issues of fact adjudicated adversely to it in an equitable 
action may be collaterally estopped from relitigating the same 
issues before a jury in a subsequent legal action brought 
against it by a new party.

The respondent brought this stockholder’s class action 
against the petitioners in a Federal District Court. The com-
plaint alleged that the petitioners, Parklane Hosiery Co., 
Inc. (Parklane), and 13 of its officers, directors, and stock-
holders, had issued a materially false and misleading proxy 
statement in connection with a merger.* 1 The proxy state-
ment, according to the complaint, had violated §§14 (a), 
10 (b), and 20 (a) of the Securities Exchange Act of 1934, 
48 Stat. 895, 891, 899, as amended, 15 U. S. C. §§ 78n (a), 
78j (b), and 78t (a), as well as various rules and regulations 
promulgated by the Securities and Exchange Commission 
(SEC). The complaint sought damages, rescission of the 
merger, and recovery of costs.

Before this action came to trial, the SEC filed suit against 
the same defendants in the Federal District Court, alleging 
that the proxy statement that had been issued by Parklane was 
materially false and misleading in essentially the same 
respects as those that had been alleged in the respondent’s 
complaint. Injunctive relief was requested. After a 4-day

sky filed a brief for the United States et al. as amici curiae urging 
affirmance.

Joel D. Joseph filed a brief for the Washington Legal Foundation as 
amicus curiae.

1 The amended complaint alleged that the proxy statement that had 
been issued to the stockholders was false and misleading because it failed 
to disclose: (1) that the president of Parklane would financially benefit as 
a result of the company’s going private; (2) certain ongoing negotiations 
that could have resulted in financial benefit to Parklane; and (3) that 
the appraisal of the fair value of Parklane stock was based on insufficient 
information to be accurate.
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trial, the District Court found that the proxy statement 
was materially false and misleading in the respects alleged, 
and entered a declaratory judgment to that effect. SEC 
v. Parklane Hosiery Co., 422 F. Supp. 477. The Court of 
Appeals for the Second Circuit affirmed this judgment. 558 
F. 2d 1083.

The respondent in the present case then moved for partial 
summary judgment against the petitioners, asserting that the 
petitioners were collaterally estopped from relitigating the 
issues that had been resolved against them in the action 
brought by the SEC.2 The District Court denied the motion 
on the ground that such an application of collateral estoppel 
would deny the petitioners their Seventh Amendment right to 
a jury trial. The Court of Appeals for the Second Circuit 
reversed, holding that a party who has had issues of fact deter-
mined against him after a full and fair opportunity to litigate 
in a non jury trial is collaterally estopped from obtaining a 
subsequent jury trial of these same issues of fact. 565 F. 2d 
815. The appellate court concluded that “the Seventh 
Amendment preserves the right to jury trial only with respect 
to issues of fact, [and] once those issues have been fully and 
fairly adjudicated in a prior proceeding, nothing remains for 
trial, either with or without a jury.” Id., at 8,19. Because of 
an intercircuit conflict,3 we granted certiorari. 435 U. S. 1006.

2 A private plaintiff in an action under the proxy rules is not entitled 
to relief simply by demonstrating that the proxy solicitation was materially 
false and misleading. The plaintiff must also show that he was injured and 
prove damages. Mills n . Electric Auto-Lite Co., 396 U. S. 375, 386-390. 
Since the SEC action was limited to a determination of whether the proxy 
statement contained materially false and misleading information, the 
respondent conceded that he would still have to prove these other ele-
ments of his prima facie case in the private action. The petitioners’ right 
to a jury trial on those remaining issues is not contested.

The position of the Court of Appeals for the Second Circuit is in con-
flict with that taken by the Court of Appeals for the Fifth Circuit in 
Rachal v. Hill, 435 F. 2d 59.
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I
The threshold question to be considered is whether, quite 

apart from the right to a jury trial under the Seventh Amend-
ment, the petitioners can be precluded from relitigating facts 
resolved adversely to them in a prior equitable proceeding 
with another party under the general law of collateral estop-
pel. Specifically, we must determine whether a litigant who 
was not a party to a prior judgment may nevertheless use that 
judgment “offensively” to prevent a defendant from relitigat-
ing issues resolved in the earlier proceeding.4

A
Collateral estoppel, like the related doctrine of res judicata,5 

has the dual purpose of protecting litigants from the burden 
of relitigating an identical issue with the same party or his 
privy and of promoting judicial economy by preventing need-
less litigation. Blonder-Tongue Laboratories, Inc. v. Univer-
sity of Illinois Foundation, 402 U. S. 313, 328-329. Until 
relatively recently, however, the scope of collateral estoppel 
was limited by the doctrine of mutuality of parties. Under 
this mutuality doctrine, neither party could use a prior judg-

4 In this context, offensive use of collateral estoppel occurs when the 
plaintiff seeks to foreclose the defendant from litigating an issue the 
defendant has previously litigated unsuccessfully in an action with another 
party. Defensive use occurs when a defendant seeks to prevent a plain-
tiff from asserting a claim the plaintiff has previously litigated and lost 
against another defendant.

5 Under the doctrine of res judicata, a judgment on the merits in a prior 
suit bars a second suit involving the same parties or their privies based 
on the same cause of action. Under the doctrine of collateral estoppel, 
on the other hand, the second action is upon a different cause of action 
and the judgment in the prior suit precludes relitigation of issues actually 
litigated and necessary to the outcome of the first action. IB J. Moore, 
Federal Practice J 0.405 [1], pp. 622-624 (2d ed. 1974); e. g., Lawlor v. 
National Screen Serv. Corp., 349 U. S. 322, 326; Commissioner v. Sunnen, 
333 U. S. 591, 597; Cromwell v. County of Sac, 94 U. S. 351, 352-353.
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ment as an estoppel against the other unless both parties were 
bound by the judgment.6 Based on the premise that it is 
somehow unfair to allow a party to use a prior judgment 
when he himself would not be so bound,7 the mutuality 
requirement provided a party who had litigated and lost in a 
previous action an opportunity to relitigate identical issues 
with new parties.

By failing to recognize the obvious difference in position 
between a party who has never litigated an issue and one who 
has fully litigated and lost, the mutuality requirement was 
criticized almost from its inception.8 Recognizing the validity 
of this criticism, the Court in Blonder-Tongue Laboratories, 
Inc. v. University of Illinois Foundation, supra, abandoned the 
mutuality requirement, at least in cases where a patentee 
seeks to relitigate the validity of a patent after a federal court 
in a previous lawsuit has already declared it invalid.9 The 

6E. g., Bigelow v. Old Dominion Copper Co., 225 U. S. Ill, 127 (“It 
is a principle of general elementary law that estoppel of a judgment must 
be mutual”); Buckeye Powder Co. v. E. I. DuPont de Nemours Powder 
Co., 248 U. S. 55, 63; Restatement of Judgments §93 (1942).

7 It is a violation of due process for a judgment to be binding on a liti-
gant who was not a party or a privy and therefore has never had an 
opportunity to be heard. Blonder-Tongue Laboratories, Inc. n . University 
oj Illinois Foundation, 402 U. S. 313, 329; Hansberry n . Lee, 311 U. S. 
32, 40.

8 This criticism was summarized in the Court’s opinion in Blonder- 
Tongue Laboratories, Inc. v. University of Illinois Foundation, supra, at 
332-327. The opinion of Justice Traynor for a unanimous California 
Supreme Court in Bernhard v. Bank of America Nat. Trust & Savings 
Assn., 19 Cal. 2d 807, 812, 122 P. 2d 892, 895, made the point succinctly: 
“No satisfactory rationalization has been advanced for the requirement of 
mutuality. Just why a party who was not bound by a previous action 
should be precluded from asserting it as res judicata against a party who 
was bound by it is difficult to comprehend.”

9 In Triplett v. Lowell, 297 U. S. 638, the Court had held that a deter-
mination of patent invalidity in a prior action did not bar a plaintiff from
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“broader question” before the Court, however, was “whether 
it is any longer tenable to afford a litigant more than one full 
and fair opportunity for judicial resolution of the same issue.” 
402 U. S., at 328. The Court strongly suggested a negative 
answer to that question:

“In any lawsuit where a defendant, because of the 
mutuality principle, is forced to present a complete 
defense on the merits to a claim which the plaintiff has 
fully litigated and lost in a prior action, there is an argua-
ble misallocation of resources. To the extent the defend-
ant in the second suit may not win by asserting, without 
contradiction, that the plaintiff had fully and fairly, but 
unsuccessfully, litigated the same claim in the prior suit, 
the defendant’s time and money are diverted from alter-
native uses—productive or otherwise—to relitigation of a 
decided issue. And, still assuming that the issue was 
resolved correctly in the first suit, there is reason to be 
concerned about the plaintiff’s allocation of resources. 
Permitting repeated litigation of the same issue as long 
as the supply of unrelated defendants holds out reflects 
either the aura of the gaming table or ‘a lack of discipline 
and of disinterestedness on the part of the lower courts, 
hardly a worthy or wise basis for fashioning rules of pro-
cedure.’ Kerotest Mjg. Co. v. C-O-Two Co., 342 U. S. 
180, 185 (1952). Although neither judges, the parties, 
nor the adversary system performs perfectly in all cases, 
the requirement of determining whether the party against 
whom an estoppel is asserted had a full and fair oppor-
tunity to litigate is a most significant safeguard.” Id., 
at 329.* 10

relitigating the validity of a patent in a subsequent action against a 
different defendant. This holding of the Triplett case was explicitly over-
ruled in the Blonder-Tongue case.

10 The Court also emphasized that relitigation of issues previously 
adjudicated is particularly wasteful in patent cases because of their stag-
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B
The Blonder-Tongue case involved defensive use of col-

lateral estoppel—a plaintiff was estopped from asserting a 
claim that the plaintiff had previously litigated and lost 
against another defendant. The present case, by contrast, 
involves offensive use of collateral estoppel—a plaintiff is 
seeking to estop a defendant from relitigating the issues which 
the defendant previously litigated and lost against another 
plaintiff. In both the offensive and defensive use situations, 
the party against whom estoppel is asserted has litigated and 
lost in an earlier action. Nevertheless, several reasons have 
been advanced why the two situations should be treated 
differently.* 11

First, offensive use of collateral estoppel does not promote 
judicial economy in the same manner as defensive use does. 
Defensive use of collateral estoppel precludes a plaintiff from 
relitigating identical issues by merely “switching adversaries.” 
Bernhard v. Bank of America Nat. Trust & Savings Assn., 19 
Cal. 2d, at 813, 122 P. 2d, at 895.12 Thus defensive col-
lateral estoppel gives a plaintiff a strong incentive to join 

gering expense and typical length. 402 LT. S., at 334, 348. Under the 
doctrine of mutuality of parties an alleged infringer might find it cheaper 
to pay royalties than to challenge a patent that had been declared invalid 
in a prior suit, since the holder of the patent is entitled to a statutory 
presumption of validity. Id., at 338.

11 Various commentators have expressed reservations regarding the appli-
cation of offensive collateral estoppel. Currie, Mutuality of Estoppel: 
Limits of the Bernhard Doctrine, 9 Stan. L. Rev. 281 (1957); Semmel, 
Collateral Estoppel, Mutuality and Joinder of Parties, 68 Colum. L. Rev. 
1457 (1968); Note, The Impacts of Defensive and Offensive Assertion of 
Collateral Estoppel by a Nonparty, 35 Geo. Wash. L. Rev. 1010 (1967). 
Professor Currie later tempered his reservations. Civil Procedure: The 
Tempest Brews, 53 Calif. L. Rev. 25 (1965).

12 Under the mutuality requirement, a plaintiff could accomplish this 
result since he would not have been bound by the judgment had the 
original defendant won.
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all potential defendants in the first action if possible. Offen-
sive use of collateral estoppel, on the other hand, creates pre-
cisely the opposite incentive. Since a plaintiff will be able to 
rely on a previous judgment against a defendant but will not 
be bound by that judgment if the defendant wins, the plain-
tiff has every incentive to adopt a “wait and see” attitude, in 
the hope that the first action by another plaintiff will result in 
a favorable judgment. E. g., Nevarov v. Caldwell, 161 Cal. 
App. 2d 762, 767-768, 327 P. 2d 111, 115; Reardon v. Allen, 
88 N. J. Super. 560, 571-572, 213 A. 2d 26, 32. Thus offensive 
use of collateral estoppel will likely increase rather than de-
crease the total amount of litigation, since potential plaintiffs 
will have everything to gain and nothing to lose by not inter-
vening in the first action.13

A second argument against offensive use of collateral estop-
pel is that it may be unfair to a defendant. If a defendant 
in the first action is sued for small or nominal damages, he 
may have little incentive to defend vigorously, particularly 
if future suits are not foreseeable. The Evergreens v. Nunan, 
141 F. 2d 927, 929 (CA2); cf. Berner v. British Common-
wealth Pac. Airlines, 346 F. 2d 532 (CA2) (application of 
offensive collateral estoppel denied where defendant did not 
appeal an adverse judgment awarding damages of $35,000 and 
defendant was later sued for over $7 million). Allowing 
offensive collateral estoppel may also be unfair to a defendant 
if the judgment relied upon as a basis for the estoppel is itself 
inconsistent with one or more previous judgments in favor of 
the defendant.14 Still another situation where it might be

13 The Restatement (Second) of Judgments § 88 (3) (Tent. Draft No. 2, 
Apr. 15, 1975) provides that application of collateral estoppel may be 
denied if the party asserting it “could have effected joinder in the first 
action between himself and his present adversary.”

14 In Professor Currie’s familiar example, a railroad collision injures 
50 passengers all of whom bring separate actions against the railroad. 
After the railroad wins the first 25 suits, a plaintiff wins in suit 26. 
Professor Currie argues that offensive use of collateral estoppel should not 
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unfair to apply offensive estoppel is where the second action 
affords the defendant procedural opportunities unavailable in 
the first action that could readily cause a different result.15

C
We have concluded that the preferable approach for dealing 

with these problems in the federal courts is not to preclude 
the use of offensive collateral estoppel, but to grant trial courts 
broad discretion to determine when it should be applied.16 
The general rule should be that in cases where a plaintiff 
could easily have joined in the earlier action or where, either 
for the reasons discussed above or for other reasons, the appli-
cation of offensive estoppel would be unfair to a defendant, a 
trial judge should not allow the use of offensive collateral 
estoppel.

In the present case, however, none of the circumstances that 
might justify reluctance to allow the offensive use of collateral 
estoppel is present. The application of offensive collateral 

be applied so as to allow plaintiffs 27 through 50 automatically to recover. 
Currie, supra, 9 Stan. L. Rev., at 304. See Restatement (Second) of 
Judgments §88 (4), supra.

15 If, for example, the defendant in the first action was forced to defend 
in an inconvenient forum and therefore was unable to engage in full scale 
discovery or call witnesses, application of offensive collateral estoppel may 
be unwarranted. Indeed, differences in available procedures may some-
times justify not allowing a prior judgment to have estoppel effect in a 
subsequent action even between the same parties, or where defensive 
estoppel is asserted against a plaintiff who has litigated and lost. The 
problem of unfairness is particularly acute in cases of offensive estoppel, 
however, because the defendant against whom estoppel is asserted typically 
will not have chosen the forum in the first action. See, id., § 88 (2) and 
Comment d.

16 This is essentially the approach of id., § 88, which recognizes that 
the distinct trend if not the clear weight of recent authority is to the 

effect that there is no intrinsic difference between ‘offensive’ as distinct 
from ‘defensive’ issue preclusion, although a stronger showing that the 
prior opportunity to litigate was adequate may be required in the former 
situation than the latter.” Id., Reporter’s Note, at 99.
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estoppel will not here reward a private plaintiff who could have 
joined in the previous action, since the respondent probably 
could not have joined in the injunctive action brought by the 
SEC even had he so desired.17 Similarly, there is no unfair-
ness to the petitioners in applying offensive collateral estoppel 
in this case. First, in light of the serious allegations made in 
the SEC’s complaint against the petitioners, as well as the 
foreseeability of subsequent private suits that typically follow 
a successful Government judgment, the petitioners had every 
incentive to litigate the SEC lawsuit fully and vigorously.18 
Second, the judgment in the SEC action was not inconsistent 
with any previous decision. Finally, there will in the re-
spondent’s action be no procedural opportunities available to 
the petitioners that were unavailable in the first action of a 
kind that might be likely to cause a different result.19

We conclude, therefore, that none of the considerations that 
would justify a refusal to allow the use of offensive collateral 
estoppel is present in this case. Since the petitioners received 
a “full and fair” opportunity to litigate their claims in the

17 SEC v. Everest Management Corp., 475 F. 2d 1236, 1240 (CA2) 
(“[T]he complicating effect of the additional issues and the additional 
parties outweighs any advantage of a single disposition of the common 
issues”). Moreover, consolidation of a private action with one brought 
by the SEC without its consent is prohibited by statute. 15 U. S. C. 
§78u (g).

18 After a 4-day trial in which the petitioners had every opportunity 
to present evidence and call witnesses, the District Court held for the 
SEC. The petitioners then appealed to the Court of Appeals for the 
Second Circuit, which affirmed the judgment against them. Moreover, 
the petitioners were already aware of the action brought by the respond-
ent, since it had commenced before the filing of the SEC action.

19 It is true, of course, that the petitioners in the present action would 
be entitled to a jury trial of the issues bearing on whether the proxy 
statement was materially false and misleading had the SEC action never 
been brought—a matter to be discussed in Part II of this opinion. But 
the presence or absence of a jury as factfinder is basically neutral, 
quite unlike, for example, the necessity of defending the first lawsuit in an 
inconvenient forum.
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SEC action, the contemporary law of collateral estoppel leads 
inescapably to the conclusion that the petitioners are col-
laterally estopped from relitigating the question of whether 
the proxy statement was materially false and misleading.

II
The question that remains is whether, notwithstanding the 

law of collateral estoppel, the use of offensive collateral 
estoppel in this case would violate the petitioners’ Seventh 
Amendment right to a jury trial.20

A
“[T]he thrust of the [Seventh] Amendment was to pre-

serve the right to jury trial as it existed in 1791.” Curtis n . 
Loether, 415 U. S. 189, 193. At common law, a litigant was 
not entitled to have a jury determine issues that had been 
previously adjudicated by a chancellor in equity. Hopkins v. 
Lee, 6 Wheat. 109; Smith v. Kernochen, 7 How. 198, 217-218; 
Brady v. Daly, 175 U. S. 148, 158-159; Shapiro & Coquillette, 
The Fetish of Jury Trial in Civil Cases: A Comment on 
Rachal v. Hill, 85 Harv. L. Rev. 442, 448-458 (1971).21

Recognition that an equitable determination could have 
collateral-estoppel effect in a subsequent legal action was the 
major premise of this Court’s decision in Beacon Theatres, Inc. 
v. Westover, 359 U. S. 500. In that case the plaintiff sought a 
declaratory judgment that certain arrangements between it 

20 The Seventh Amendment provides: “In Suits at common law, where 
the value in controversy shall exceed twenty dollars, the right to jury trial 
shall be preserved. . . .”

21 The authors of this article conclude that the historical sources “indi-
cates that in the late eighteenth and early nineteenth centuries, determina-
tions in equity were thought to have as much force as determinations at 
law, and that the possible impact on jury trial rights was not viewed with 
concern. ... If collateral estoppel is otherwise warranted, the jury trial 
question should not stand in the way.” 85 Harv. L. Rev., at 455-456. 
This common-law rule is adopted in the Restatement of Judgments § 68, 
Comment; (1942).
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and the defendant were not in violation of the antitrust laws, 
and asked for an injunction to prevent the defendant from 
instituting an antitrust action to challenge the arrange-
ments. The defendant denied the allegations and counter- 
claimed for treble damages under the antitrust laws, request-
ing a trial by jury of the issues common to both the legal 
and equitable claims. The Court of Appeals upheld denial 
of the request, but this Court reversed, stating:

“[T]he effect of the action of the District Court could 
be, as the Court of Appeals believed, ‘to limit the peti-
tioner’s opportunity fully to try to a jury every issue 
which has a bearing upon its treble damage suit,’ for 
determination of the issue of clearances by the judge 
might ‘operate either by way of res judicata or collateral 
estoppel so as to conclude both parties with respect 
thereto at the subsequent trial of the treble damage 
claim.’ ” Id., at 504.

It is thus clear that the Court in the Beacon Theatres case 
thought that if an issue common to both legal and equitable 
claims was first determined by a judge, relitigation of the issue 
before a jury might be foreclosed by res judicata or collateral 
estoppel. To avoid this result, the Court held that when legal 
and equitable claims are joined in the same action, the trial 
judge has only limited discretion in determining the sequence 
of trial and “that discretion . . . must, wherever possible, be 
exercised to preserve jury trial.” Id., at 510.22

Both the premise of Beacon Theatres, and the fact that it 
enunciated no more than a general prudential rule were con-
firmed by this Court’s decision in Katchen v. Landy, 382 U. 8. 
323. In that case the Court held that a bankruptcy court, 
sitting as a statutory court of equity, is empowered to adjudi-

22 Similarly, in both Dairy Queen, Inc. v. Wood, 369 U. S. 469, and 
Meeker v. Ambassador Oil Corp., 375 U. S. 160, the Court held that legal 
claims should ordinarily be tried before equitable claims to preserve the 
right to a jury trial.
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cate equitable claims prior to legal claims, even though the 
factual issues decided in the equity action would have been 
triable by a jury under the Seventh Amendment if the legal 
claims had been adjudicated first. The Court stated:

“Both Beacon Theatres and Dairy Queen recognize that 
there might be situations in which the Court could pro-
ceed to resolve the equitable claim first even though the 
results might be dispositive of the issues involved in the 
legal claim.” Id., at 339.

Thus the Court in Katchen v. Landy recognized that an 
equitable determination can have collateral-estoppel effect in 
a subsequent legal action and that this estoppel does not 
violate the Seventh Amendment.

B
Despite the strong support to be found both in history and 

in the recent decisional law of this Court for the proposition 
that an equitable determination can have collateral-estoppel 
effect in a subsequent legal action, the petitioners argue that 
application of collateral estoppel in this case would neverthe-
less violate their Seventh Amendment right to a jury trial. 
The petitioners contend that since the scope of the Amend-
ment must be determined by reference to the common law 
as it existed in 1791, and since the common law permitted 
collateral estoppel only where there was mutuality of parties, 
collateral estoppel cannot constitutionally be applied when 
such mutuality is absent.

The petitioners have advanced no persuasive reason, how-
ever, why the meaning of the Seventh Amendment should 
depend on whether or not mutuality of parties is present. A 
litigant who has lost because of adverse factual findings in an 
equity action is equally deprived of a jury trial whether he is 
estopped from relitigating the factual issues against the same 
party or a new party. In either case, the party against whom 
estoppel is asserted has litigated questions of fact, and has 
had the facts determined against him in an earlier proceeding. 
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In either case there is no further factfinding function for the 
jury to perform, since the common factual issues have been 
resolved in the previous action. Cf. Ex parte Peterson, 253 
U. S. 300, 310 (“No one is entitled in a civil case to trial by 
jury unless and except so far as there are issues of fact to 
be determined”).

The Seventh Amendment has never been interpreted in the 
rigid manner advocated by the petitioners. On the contrary, 
many procedural devices developed since 1791 that have 
diminished the civil jury’s historic domain have been found 
not to be inconsistent with the Seventh Amendment. See 
Galloway v. United States, 319 U. S. 372, 388-393 (directed 
verdict does not violate the Seventh Amendment); Gasoline 
Products Co. v. Champlin Refining Co., 283 U. S. 494, 497-498 
(retrial limited to question of damages does not violate the 
Seventh Amendment even though there was no practice at 
common law for setting aside a verdict in part); Fidelity & 
Deposit Co. v. United States, 187 U. S. 315, 319-321 (sum-
mary judgment does not violate the Seventh Amendment).23

The Galloway case is particularly instructive. There the 
party against whom a directed verdict had been entered 
argued that the procedure was unconstitutional under the 
Seventh Amendment. In rejecting this claim, the Court 
said:

“The Amendment did not bind the federal courts to the 
exact procedural incidents or details of jury trial accord-

23 The petitioners’ reliance on Dimick n . Schiedt, 293 U. S. 474, is mis-
placed. In the Dimick case the Court held that an increase by the trial 
judge of the amount of money damages awarded by the jury violated the 
second clause of the Seventh Amendment, which provides that “no fact 
tried by a jury, shall be otherwise re-examined in any Court of the United 
States, than according to the rules of the common law.” Collateral 
estoppel does not involve the “re-examination” of any fact decided by a 
jury. On the contrary, the whole premise of collateral estoppel is that 
once an issue has been resolved in a prior proceeding, there is no further 
factfinding function to be performed.
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ing to the common law in 1791, any more than it tied 
them to the common-law system of pleading or the 
specific rules of evidence then prevailing. Nor were ‘the 
rules of the common law’ then prevalent, including those 
relating to the procedure by which the judge regulated 
the jury’s role on questions of fact, crystallized in a fixed 
and immutable system. . . .
“The more logical conclusion, we think, and the one 
which both history and the previous decisions here sup-
port, is that the Amendment was designed to preserve the 
basic institution of jury trial in only its most fundamen-
tal elements, not the great mass of procedural forms and 
details, varying even then so widely among common-law 
jurisdictions.” 319 U. S., at 390, 392 (footnote omitted).

The law of collateral estoppel, like the law in other proce-
dural areas defining the scope of the jury’s function, has 
evolved since 1791. Under the rationale of the Galloway 
case, these developments are not repugnant to the Seventh 
Amendment simply for the reason that they did not exist in 
1791. Thus if, as we have held, the law of collateral estoppel 
forecloses the petitioners from relitigating the factual issues 
determined against them in the SEC action, nothing in the 
Seventh Amendment dictates a different result, even though 
because of lack of mutuality there would have been no col-
lateral estoppel in 1791.24

The judgment of the Court of Appeals is
Affirmed.

Mr . Justic e  Rehnquist , dissenting.
It is admittedly difficult to be outraged about the treat-

ment accorded by the federal judiciary to petitioners’ demand 
for a jury trial in this lawsuit. Outrage is an emotion all but 

24 In reaching this conclusion, the Court of Appeals went on to state: 
Were there any doubt about the [question whether the petitioners were 

entitled to a jury redetermination of the issues otherwise subject to col-
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impossible to generate with respect to a corporate defendant 
in a securities fraud action, and this case is no exception. 
But the nagging sense of unfairness as to the way petitioners 
have been treated, engendered by the imprimatur placed by 
the Court of Appeals on respondent’s “heads I win, tails you 
lose” theory of this litigation, is not dispelled by this Court’s 
antiseptic analysis of the issues in the case. It may be that 
if this Nation were to adopt a new Constitution today, the 
Seventh Amendment guaranteeing the right of jury trial in 
civil cases in federal courts would not be included among its 
provisions. But any present sentiment to that effect cannot 
obscure or dilute our obligation to enforce the Seventh Amend-
ment, which was included in the Bill of Rights in 1791 and 
which has not since been repealed in the only manner pro-
vided by the Constitution for repeal of its provisions.

The right of trial by jury in civil cases at common law is 
fundamental to our history and jurisprudence. Today, how-
ever, the Court reduces this valued right, which Blackstone 
praised as “the glory of the English law,” to a mere “neutral”

lateral estoppel] it should in any event be resolved against the defendants 
in this case for the reason that, although they were fully aware of the 
pendency of the present suit throughout the non-jury trial of the SEC 
case, they made no effort to protect their right to a jury trial of the 
damage claims asserted by plaintiffs, either by seeking to expedite trial 
of the present action or by requesting Judge Duffy, in the exercise of his 
discretion pursuant to Rule 39 (b), (c), F.R.Civ.P., to order that the 
issues in the SEC case be tried by a jury or before an advisory jury. 
565 F. 2d, at 821-822. (Footnote omitted.)

The Court of Appeals was mistaken in these suggestions. The petition-
ers did not have a right to a jury trial in the equitable injunctive action 
brought by the SEC. Moreover, an advisory jury, which might have only 
delayed and complicated that proceeding, would not in any event have 
been a Seventh Amendment jury. And the petitioners were not in a 
position to expedite the private action and stay the SEC action. The 
Securities Exchange Act of 1934 provides for prompt enforcement actions 
by the SEC unhindered by parallel private actions. 15 U. S. C. § 78u (g)-
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factor and in the name of procedural reform denies the right 
of jury trial to defendants in a vast number of cases in which 
defendants, heretofore, have enjoyed jury trials. Over 35 
years ago, Mr. Justice Black lamented the “gradual process 
of judicial erosion which in one-hundred-fifty years has slowly 
worn away a major portion of the essential guarantee of the 
Seventh Amendment.” Galloway v. United States, 319 U. S. 
372, 397 (1943) (dissenting opinion). Regrettably, the ero-
sive process continues apace with today’s decision.1

I
The Seventh Amendment provides:

“In Suits at common law, where the value in contro-
versy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact tried by a jury, shall 
be otherwise reexamined in any Court of the United 
States, than according to the rules of the common law.” 

The history of the Seventh Amendment has been amply docu-
mented by this Court and by legal scholars,2 and it would 
serve no useful purpose to attempt here to repeat all that has 
been written on the subject. Nonetheless, the decision of 
this case turns on the scope and effect of the Seventh Amend-
ment, which, perhaps more than with any other provision of 
the Constitution, are determined by reference to the historical 

1 Because I believe that the úse of offensive collateral estoppel in this 
particular case was improper, it is not necessary for me to decide whether 
I would approve its use in circumstances where the defendant’s right to 
a jury trial was not impaired.

2 See, e. g., Colgrove v. Battin, 413 U. S. 149 (1973); Capital Traction 
Co. v. Hof, 174 U. S. 1 (1899); Parsons v. Bedford, 3 Pet. 433 (1830); 
Henderson, The Background of the Seventh Amendment, 80 Harv. L. Rev. 
289 (1966) (hereinafter Henderson); Wolfram, The Constitutional His-
tory of the Seventh Amendment, 57 Minn. L. Rev. 639 (1973) (herein-
after Wolfram). See also United States v. Wons on, 28 F. Cas. 745 
(No. 16,750) (CC Mass. 1812) (Story, C. J.).
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setting in which the Amendment was adopted. See Colgrove 
v. Battin, 413 U. S. 149, 152 (1973). It therefore is appro-
priate to pause to review, albeit briefly, the circumstances 
preceding and attending the adoption of the Seventh Amend-
ment as a guide in ascertaining its application to the case 
at hand.

A
It is perhaps easy to forget, now more than 200 years 

removed from the events, that the right of trial by jury was 
held in such esteem by the colonists that its deprivation at 
the hands of the English was one of the important grievances 
leading to the break with England. See Sources and Docu-
ments Illustrating the American Revolution 1764k1788 and 
the Formation of the Federal Constitution 94 (S. Morison 2d 
ed. 1929); R. Pound, The Development of Constitutional 
Guarantees of Liberty 69-72 (1957); C. Ubbelohde, The 
Vice-Admiralty Courts and the American Revolution 208-211 
(1960). The extensive use of vice-admiralty courts by co-
lonial administrators to eliminate the colonists’ right of jury 
trial was listed among the specific offensive English acts 
denounced in the Declaration of Independence.3 And after

3 The Declaration of Independence states: “For depriving us in many 
cases, of the benefits of Trial by Jury.” Just two years earlier, in the 
Declaration of Rights adopted October 14, 1774, the first Continental 
Congress had unanimously resolved that “the respective colonies are 
entitled to the common law of England, and more especially to the great 
and inestimable privilege of being tried by their peers of the vicinage, 
according to the course of that law.” 1 Journals of the Continental Con-
gress 69 (1904).

Holdsworth has written that of all the new methods adopted to 
strengthen the administration of the British laws, “the most effective, and 
therefore the most disliked, was the extension given to the jurisdiction of 
the reorganized courts of admiralty and vice-admiralty. It was the most 
effective, because it deprived the defendant of the right to be tried by a 
jury which was almost certain to acquit him.” 11 W. Holdsworth, A 
History of English Law 110 (1966). While the vice-admiralty courts dealt 
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war had broken out, all of the 13 newly formed States 
restored the institution of civil jury trial to its prior promi-
nence; 10 expressly guaranteed the right in their state con-
stitutions and the 3 others recognized it by statute or by 
common practice.4 Indeed, “[t]he right to trial by jury was 
probably the only one universally secured by the first Amer-
ican state constitutions . . . L. Levy, Legacy of Suppres-
sion: Freedom of Speech and Press in Early American His-
tory 281 (I960).5

One might justly wonder then why no mention of the right 
of jury trial in civil cases should have found its way into the 
Constitution that emerged from the Philadelphia Convention 
in 1787. Article III, § 2, cl. 3, merely provides that “The Trial 
of all Crimes, except in Cases of Impeachment, shall be by 
Jury.” The omission of a clause protective of the civil jury 
right was not for lack of trying, however. Messrs. Pinckney 
and Gerry proposed to provide a clause securing the right of 
jury trial in civil cases, but their efforts failed.6 Several rea-

chiefly with criminal offenses, their jurisdiction also was extended to many 
areas of the civil law. Wolfram 654 n. 47.

4Ga. Const., Art. LXI (1777), in 2 The Federal and State Constitu-
tions Colonial Charters, and Other Organic Laws 785 (F. Thorpe ed. 1909) 
(hereinafter Thorpe); Md. Const., Art. Ill (1776), in 3 Thorpe 1686- 
1687; Mass. Const., Art. XV (1780), in 3 Thorpe 1891-1892; N. H. 
Const., Art. XX (1784), in 4 Thorpe 2456; N. J. Const., Art. XXII 
(1776), in 5 Thorpe 2598; N. Y. Const., Art. XLI (1777), in 5 Thorpe 
2637; N. C. Const., Declaration of Rights, Art. XIV (1776), in 5 Thorpe 
2788; Pa. Const., Declaration of Rights, Art. XI (1776), in 5 Thorpe 
3083; S. C. Const., Art. XLI (1778), in 6 Thorpe 3257; Va. Const., Bill 
of Rights, § 11 (1776), in 7 Thorpe 3814. See Wolfram 655.

5 When Congress in 1787 adopted the Northwest Ordinance for govern-
ance of the territories west of the Appalachians, it included a guarantee 
of trial by jury in civil cases. 2 Thorpe 960-961.

6The proposal was to add the following language to Art. Ill: “And a 
teal by jury shall be preserved as usual in civil cases.” 2 M. Farrand, 

e Records of the Federal Convention of 1787, p. 628 (1911). The
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sons have been advanced for this failure. The Federalists 
argued that the practice of civil juries among the several States 
varied so much that it was too difficult to draft constitutional 
language to accommodate the different state practices. See 
Colgrove v. Battin, supra, at 153.* 7 Whatever the reason 
for the omission, however, it is clear that even before the 
delegates had left Philadelphia, plans were under way to 
attack the proposed Constitution on the ground that it failed 
to contain a guarantee of civil jury trial in the new federal 
courts. See R. Rutland, George Mason 91 (1961); Wolfram 
662.

The virtually complete absence of a bill of rights in the 
proposed Constitution was the principal focus of the Anti-
Federalists’ attack on the Constitution, and the lack of a pro-
vision for civil juries featured prominently in their argu-
ments. See Parsons v. Bedford, 3 Pet. 433, 445 (1830). 
Their pleas struck a responsive chord in the populace, and the 
price exacted in many States for approval of the Constitution 
was the appending of a list of recommended amendments, 
chief among them a clause securing the right of jury trial 
in civil cases.8 Responding to the pressures for a civil jury

debate regarding this proposal is quoted in Colgrove v. Battin, supra, at 
153-155, n. 8.

7 The objection of Mr. Gorham of Massachusetts was that “[t]he con-
stitution of Juries is different in different States and the trial itself is 
usual in different cases in different States.” 2 M. Farrand, supra, at 628. 
Commentators have suggested several additional reasons for the failure 
of the convention to include a civil jury guarantee. See Henderson 294- 
295; (“[T]he true reason for omitting a similar provision for civil juries 
was at least in part that the convention members simply wanted to go 
home”); Wolfram 666-666.

8 See Henderson 298; Wolfram 667-703. Virginia’s recommended jury 
trial amendment is typical: “That, in controversies respecting property, 
and in suits between man and man, the ancient trial by jury is one of the 
greatest securities to the rights of the people, and [ought] to remain sacred
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guarantee generated during the ratification debates, the first 
Congress under the new Constitution at its first session in 
1789 proposed to amend the Constitution by adding the fol-
lowing language: “In suits at common law, between man and 
man, the trial by jury, as one of the best securities to the 
rights of the people, ought to remain inviolate.” 1 Annals 
of Cong. 435 (1789). That provision, altered in language 
to what became the Seventh Amendment, was proposed by 
the Congress in 1789 to the legislatures of the several States 
and became effective with its ratification by Virginia on 
December 15, 1791.* 9

The foregoing sketch is meant to suggest what many of 
those who oppose the use of juries in civil trials seem to ig-
nore. The founders of our Nation considered the right of trial 
by jury in civil cases an important bulwark against tyranny 
and corruption, a safeguard too precious to be left to the 
whim of the sovereign, or, it might be added, to that of the 
judiciary.10 Those who passionately advocated the right to a 
civil jury trial did not do so because they considered the jury 
a familiar procedural device that should be continued; the 
concerns for the institution of jury trial that led to the pas-
sages of the Declaration of Independence and to the Seventh 
Amendment were not animated by a belief that use of juries 
would lead to more efficient judicial administration. Trial 
by a jury of laymen rather than by the sovereign’s judges 

and inviolable.” 3 J. Elliot, Debates on the Federal Constitution 658 
(2d ed. 1836).

9 The Judiciary Act of September 24, 1789, which was passed within six 
months of the organization of the new government and on the day before 
the first 10 Amendments were proposed to the legislatures of the States by 
the First Congress, provided for a civil jury trial right. 1 Stat. 77.

10Thomas Jefferson stated: “I consider [trial by jury] as the only 
anchor yet imagined by man, by which a government can be held to the 
principles of its constitution.” 3 The Writings of Thomas Jefferson 71 
(Washington ed. 1861).
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was important to the founders because juries represent the 
layman’s common sense, the “passional elements in our nature,” 
and thus keep the administration of law in accord with 
the wishes and feelings of the community. 0. Holmes, 
Collected Legal Papers 237 (1920). Those who favored juries 
believed that a jury would reach a result that a judge either 
could not or would not reach.11 It is with these values that 
underlie the Seventh Amendment in mind that the Court 
should, but obviously does not, approach the decision of this 
case.

B
The Seventh Amendment requires that the right of trial 

by jury be “preserved.” Because the Seventh Amendment 
demands preservation of the jury trial right, our cases have 
uniformly held that the content of the right must be judged 
by historical standards. E. g., Curtis v. Loether, 415 U. S. 189, 
193 (1974); Colgrove v. Battin, 413 U. S., at 155-156; Ross 
v. Bernhard, 396 U. S. 531, 533 (1970); Capital Traction Co. 
v. Hof, 174 U. S. 1, 8-9 (1899); Parsons v. Bedford, supra, at 
446. Thus, in Baltimore & Carolina Line v. Redman, 295 
U. S. 654, 657 (1935), the Court stated that “[t]he right of 
trial by jury thus preserved is the right which existed under 
the English common law when the Amendment was adopted.”

11 Wolfram 671. Professor Wolfram has written:
“[T]he antifederalists were not arguing for the institution of civil jury 
trial in the belief that jury trials were short, inexpensive, decorous and 
productive of the same decisions that judges sitting without juries would 
produce. The inconveniences of jury trial were accepted precisely because 
in important instances, through its ability to disregard substantive rules 
of law, the jury would reach a result that the judge either could not or 
would not reach. Those who favored the civil jury were not misguided 
tinkerers with procedural devices; they were, for the day, libertarians who 
avowed that important areas of protection for litigants in general, and for 
debtors in particular, would be placed in grave danger unless it were 
required that juries sit in civil cases.” Id., at 671-672.
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And in Dimick v. Schiedt, 293 U. S. 474, 476 (1935), the 
Court held: “In order to ascertain the scope and meaning of 
the Seventh Amendment, resort must be had to the appro-
priate rules of the common law established at the time of the 
adoption of that constitutional provision in 1791.” 12 If a 
jury would have been impaneled in a particular kind of case 
in 1791, then the Seventh Amendment requires a jury trial 
today, if either party so desires.

To be sure, it is the substance of the right of jury trial 
that is preserved, not the incidental or collateral effects of 
common-law practice in 1791. Walker v. New Mexico & 
S. P. R. Co., 165 U. S. 593, 596 (1897). “The aim of the 
Amendment, as this Court has held, is to preserve the sub-
stance of the common-law right of trial by jury, as distin-
guished from mere matters of form or procedure, and par-
ticularly to retain the common-law distinction between the 
province of the court and that of the jury. . . .” Baltimore & 
Carolina Line v. Redman, supra, at 657. Accord, Colgrove 
v. Battin, supra, at 156-157; Gasoline Products Co. v. Cham-
plin Refining Co., 283 U. S. 494, 498 (1931); Ex parte 
Peterson, 253 U S. 300, 309 (1920). “The Amendment did 
not bind the federal courts to the exact procedural incidents 
or details of jury trial according to the common law of 1791, 
any more than it tied them to the common-law system of 
pleading or the specific rules of evidence then prevailing.” 
Galloway v. United States, 319 U. S., at 390.

To say that the Seventh Amendment does not tie federal 
courts to the exact procedure of the common law in 1791 does 

12 The majority suggests that Dimick v. Schiedt is not relevant to the 
decision in this case because it dealt with the second clause of the Seventh 
Amendment. Ante, at 336 n. 23. I disagree. There is no intimation in 
that opinion that the first clause should be treated any differently from 
the second. The Dimick Court’s respect for the guarantees of the Seventh 
Amendment applies as much to the first clause as to the second.
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not imply, however, that any nominally “procedural” change 
can be implemented, regardless of its impact on the func-
tions of the jury. For to sanction creation of procedural 
devices which limit the province of the jury to a greater 
degree than permitted at common law in 1791 is in direct 
contravention of the Seventh Amendment. See Neely v. 
Martin K. Eby Constr. Co., 386 U. S. 317, 322 (1967); Gallo-
way v. United States, supra, at 395; Dimick v. Schiedt, supra, 
at 487; Ex parte Peterson, supra, at 309-310. And since we 
deal here not with the common law qua common law but with 
the Constitution, no amount of argument that the device 
provides for more efficiency or more accuracy or is fairer will 
save it if the degree of invasion of the jury’s province is 
greater than allowed in 1791. To rule otherwise would effec-
tively permit judicial repeal of the Seventh Amendment be-
cause nearly any change in the province of the jury, no matter 
how drastic the diminution of its functions, can always be 
denominated “procedural reform.”

The guarantees of the Seventh Amendment will prove bur-
densome in some instances; the civil jury surely was a burden 
to the English governors who, in its stead, substituted the 
vice-admiralty court. But, as with other provisions of the 
Bill of Rights, the onerous nature of the protection is no 
license for contracting the rights secured by the Amendment. 
Because “ ‘[mjaintenance of the jury as a fact-finding body 
is of such importance and occupies so firm a place in our 
history and jurisprudence . . . any seeming curtailment of 
the right to a jury trial should be scrutinized with the utmost 
care.’ ” Dimick v. Schiedt, supra, at 486, quoted in Beacon 
Theatres, Inc. v. Westover, 359 U. S. 500, 501 (1959).

C
Judged by the foregoing principles, I think it is clear that 

petitioners were denied their Seventh Amendment right to a
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jury trial in this case. Neither respondent nor the Court 
doubts that at common law as it existed in 1791, petitioners 
would have been entitled in the private action to have a jury 
determine whether the proxy statement was false and mis-
leading in the respects alleged. The reason is that at common 
law in 1791, collateral estoppel was permitted only where the 
parties in the first action were identical to, or in privity with, 
the parties to the subsequent action.13 It was not until 1971 
that the doctrine of mutuality was abrogated by this Court 
in certain limited circumstances. Blonder-Tongue Labora-
tories, Inc. v. University of Illinois Foundation, 402 U. S. 
313.14 But developments in the judge-made doctrine of 
collateral estoppel, however salutary, cannot, consistent with 
the Seventh Amendment, contract in any material fashion the 
right to a jury trial that a defendant would have enjoyed in 
1791. In the instant case, resort to the doctrine of collateral 
estoppel does more than merely contract the right to a jury 
trial: It eliminates the right entirely and therefore contra-
venes the Seventh Amendment.

The Court responds, however, that at common law “a liti-
gant was not entitled to have a jury [in a subsequent action 
at law between the same parties] determine issues that had 
been previously adjudicated by a chancellor in equity,” and 
that “petitioners have advanced no persuasive reason . . . why 
the meaning of the Seventh Amendment should depend on 

13 See Smith v. Kemochen, 7 How. 198, 218 (1849); Hopkins n . Lee, 
6 Wheat. 109, 113-114 (1821); F. Buller, An Introduction to the Law 
Relative to Trials at Nisi Prius *232  (7th ed. 1817); T. Peake, A Com-
pendium of the Law of Evidence 38 (2d ed. 1806).

14 The Court’s decision in Blonder-Tongue Laboratories, Inc. v. Univer-
sity of Illinois Foundation is, on its facts, limited to the defensive use of 
collateral estoppel in patent cases. Abandonment of mutuality is a recent 
development. The case of Bernhard v. Bank of America Nat. Trust &
av‘ Assn., 19 Cal. 2d 807, 122 P. 2d 892, generally considered the seminal 

case adopting the new approach, was not decided until 1942.
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whether or not mutuality of parties is present.” Ante, at 333, 
335. But that is tantamount to saying that since a party 
would not be entitled to a jury trial if he brought an equitable 
action, there is no persuasive reason why he should receive a 
jury trial on virtually the same issues if instead he chooses 
to bring his lawsuit in the nature of a legal action. The per-
suasive reason is that the Seventh Amendment requires that 
a party’s right to jury trial which existed at common law be 
“preserved” from incursions by the government or the judi-
ciary. Whether this Court believes that use of a jury trial 
in a particular instance is necessary, or fair or repetitive is 
simply irrelevant. If that view is “rigid,” it is the Constitu-
tion which commands that rigidity. To hold otherwise is to 
rewrite the Seventh Amendment so that a party is guaranteed 
a jury trial in civil cases unless this Court thinks that a jury 
trial would be inappropriate.

No doubt parallel “procedural reforms” could be instituted 
in the area of criminal jurisprudence, which would accomplish 
much the same sort of expedition of court calendars and con-
servation of judicial resources as would the extension of col-
lateral estoppel in civil litigation. Government motions for 
summary judgment, or for a directed verdict in favor of the 
prosecution at the close of the evidence, would presumably 
save countless hours of judges’ and jurors’ time. It can 
scarcely be doubted, though, that such “procedural reforms” 
would not survive constitutional scrutiny under the jury trial 
guarantee of the Sixth Amendment. Just as the principle of 
separation of powers was not incorporated by the Framers 
into the Constitution in order to promote efficiency or dis-
patch in the business of government, the right to a jury trial 
was not guaranteed in order to facilitate prompt and accurate 
decision of lawsuits. The essence of that right lies in its 
insistence that a body of laymen not permanently attached 
to the sovereign participate along with the judge in the fact-
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finding necessitated by a lawsuit. And that essence is as 
much a part of the Seventh Amendment’s guarantee in civil 
cases as it is of the Sixth Amendment’s guarantee in criminal 
prosecutions. Cf. Thiel v. Southern Pacific Co., 328 U. S. 217, 
220 (1946).

Relying on Galloway v. United States, Gasoline Products 
Co. v. Champlin Refining Co., and Fidelity & Deposit Co. 
n . United States, 187 U. S. 315 (1902), the Court seems to 
suggest that the offensive use of collateral estoppel in this 
case is permissible under the limited principle set forth above 
that a mere procedural change that does not invade the 
province of the jury and a defendant’s right thereto to a 
greater extent than authorized by the common law is permis-
sible. But the Court’s actions today constitute a far greater 
infringement of the defendant’s rights than it ever before has 
sanctioned. In Galloway, the Court upheld the modern form 
of directed verdict against a Seventh Amendment challenge, 
but it is clear that a similar form of directed verdict existed at 
common law in 1791. E. g., Beauchamp v. Borret, Peake 148, 
170 Eng. Rep. 110 (N. P. 1792); Coupey v. Henley, 2 Esp. 
540, 542, 170 Eng. Rep. 448, 449 (C. P. 1797).15 The modem 
form did not materially alter the function of the jury. Simi-
larly, the modern device of summary judgment was found 
not to violate the Seventh Amendment because in 1791 a 
demurrer to the evidence, a procedural device substantially 
similar to summary judgment, was a common practice. E. g., 
Pawling v. United States, 4 Cranch 219, 221-222 (1808).16 

15 See Henderson 302-303 (“In the England of 1790 the phrase ‘to direct 
a verdict’ was common. Further, it was commonplace to instruct the 
jury 'that the plaintiff was entitled to recover,’ or ‘the plaintiff must have 
a verdict’ ”); Scott, Trial by Jury and the Reform of Civil Procedure, 31 
Harv. L. Rev. 669, 686 (1918) (cases cited therein).

16 To demur, a party would admit the truth of all the facts adduced 
against him and every adverse inference that could be drawn therefrom, 
and the court would determine which party should receive judgment on 



350 OCTOBER TERM, 1978

Rehn quist , J., dissenting 439U.S.

The procedural devices of summary judgment and directed 
verdict are direct descendants of their common-law anteced-
ents. They accomplish nothing more than could have been 
done at common law, albeit by a more cumbersome procedure. 
See also Montgomery Ward & Co. v. Duncan, 311 U. S. 243, 
250 (1940). And while at common law there apparently was 
no practice of setting aside a verdict in part,17 the Court in 
Gasoline Products permitted a partial retrial of “distinct and 
separable” issues because the change in procedure would not 
impair the substance of the right to jury trial. 283 U. S., at 
498. The parties in Gasoline Products still enjoyed the right 
to have a jury determine all issues of fact.

By contrast, the development of nonmutual estoppel is a 
substantial departure from the common law and its use in 
this case completely deprives petitioners of their right to have 
a jury determine contested issues of fact. I am simply 
unwilling to accept the Court’s presumption that the complete 
extinguishment of petitioners’ right to trial by jury can be 
justified as a mere change in “procedural incident or detail.” 
Over 40 years ago, Mr. Justice Sutherland observed in a not 
dissimilar case: “[T]his court in a very special sense is charged 
with the duty of construing and upholding the Constitution; 
and in the discharge of that important duty, it ever must be 
alert to see that a doubtful precedent be not extended by mere 
analogy to a different case if the result will be to weaken or 
subvert what it conceives to be a principle of the fundamental 
law of the land.” Dimick v. Schiedt, 293 U. S., at 485.

the basis of these admitted facts and inferences. See Slocum v. New York 
Life Ins. Co., 228 U. S. 364, 388 (1913); Gibson v. Hunter, 2 H. Bl. 187, 
126 Eng. Rep. 499 (N. P. 1793); Henderson 304-305; Scott, supra n. 15, 
at 683-684.

17 The Court in Gasoline Products quoted Lord Mansfield, who stated 
that when a verdict is correct as to one issue but erroneous as to another 
“ ‘for form’s sake, we must set aside the whole verdict ....’” Fdie v. 
East India Co., 1 W. Bl. 295, 298 (K. B. 1761), quoted 283 U. S., at 498.
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II
Even accepting, arguendo, the majority’s position that there 

is no violation of the Seventh Amendment here, I nonetheless 
would not sanction the use of collateral estoppel in this case. 
The Court today holds:

“The general rule should be that in cases where a plaintiff 
could easily have joined in the earlier action or where, 
either for the reasons discussed above or for other reasons, 
the application of offensive estoppel would be unfair to 
a defendant, a trial judge should not allow the use of 
offensive collateral estoppel.” Ante, at 331.

In my view, it is “unfair” to apply offensive collateral 
estoppel where the party who is sought to be estopped has not 
had an opportunity to have the facts of his case determined 
by a jury. Since in this case petitioners were not entitled to 
a jury trial in the Securities and Exchange Commission (SEC) 
lawsuit,18 I would not estop them from relitigating the issues 
determined in the SEC suit before a jury in the private 
action. I believe that several factors militate in favor of this 
result.

First, the use of offensive collateral estoppel in this case 
runs counter to the strong federal policy favoring jury trials, 
even if it does not, as the majority holds, violate the Seventh 
Amendment. The Court’s decision in Beacon Theatres, Inc. 
v. Westover, 359 U. S. 500 (1959), exemplifies that policy. In 
Beacon Theatres the Court held that where both equitable 
and legal claims or defenses are presented in a single case, 
“only under the most imperative circumstances, circumstances 
which in view of the flexible procedures of the Federal Rules 
we cannot now anticipate, can the right to a jury trial of legal 
issues be lost through prior determination of equitable claims.” 

181 agree with the Court that “petitioners did not have a right to a 
jury trial in the equitable injunctive action brought by the SEC.” Ante, 
at 338 n. 24.
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Id., at 510-511.19 And in Jacob v. New York, 315 U. 8. 752, 
752-753 (1942), the Court stated: “The right of jury trial in 
civil cases at common law is a basic and fundamental feature 
of our system of federal jurisprudence which is protected by 
the Seventh Amendment. A right so fundamental and sacred 
to the citizen, whether guaranteed by the Constitution or 
provided by statute, should be jealously guarded by the 
courts.” Accord, Simler v. Conner, 372 U. S. 221, 222 (1963); 
Byrd v. Blue Ridge Rural Electric Cooperative, Inc., 356 U. S. 
525, 537-539 (1958) (strong federal policy in favor of juries 
requires jury trials in diversity cases, regardless of state 
practice). Today’s decision will mean that in a large number 
of private cases defendants will no longer enjoy the right to 
jury trial.20 Neither the Court nor respondent has adverted 
or cited to any unmanageable problems that have resulted

19 Meeker v. Ambassador Oil Corp., 375 U. S. 160 (1963) (per curiam), 
is a case where the doctrine of collateral estoppel yielded to the right to 
a jury trial. In Meeker, plaintiffs asserted both equitable and legal claims, 
which presented common issues, and demanded a jury trial. The trial 
court tried the equitable claim first, and decided that claim, and the 
common issues, adversely to plaintiffs. As a result, it held that plaintiffs 
were precluded from relitigating those same issues before a jury on their 
legal claim. 308 F. 2d 875, 884 (CA10 1962). Plaintiffs appealed, alleging 
a denial of their right to a jury trial, but the Tenth Circuit affirmed the 
trial court. This Court reversed the Court of Appeals on the basis of 
Beacon Theatres, Inc. v. Westover, 359 U. S. 500 (1959), and Dairy 
Queen, Inc. v. Wood, 369 U. S. 469 (1962), even though, unlike those 
cases, the equitable action in Meeker already had been tried and the 
common issues determined by the court. Thus, even though the plaintiffs 
in Meeker had received a “full and fair” opportunity to try the common 
issues in the prior equitable action, they nonetheless were given the 
opportunity to retry those issues before a jury. Today’s decision is totally 
inconsistent with Meeker and the Court fails to explain this inconsistency.

20 The Court’s decision today may well extend to other areas, such as 
antitrust, labor, employment discrimination, consumer protection, and the 
like, where a private plaintiff may sue for damages based on the same or 
similar violations that are the subject of government actions.
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from according defendants jury trials in such cases. I simply 
see no “imperative circumstances” requiring this wholesale 
abrogation of jury trials.21

Second, I believe that the opportunity for a jury trial in the 
second action could easily lead to a different result from that 
obtained in the first action before the court and therefore that 
it is unfair to estop petitioners from relitigating the issues 
before a jury. This is the position adopted in the Restate-
ment (Second) of Judgments, which disapproves of the appli-
cation of offensive collateral estoppel where the defendant has 
an opportunity for a jury trial in the second lawsuit that was 
not available in the first action.22 The Court accepts the 
proposition that it is unfair to apply offensive collateral 
estoppel “where the second action affords the defendant 
procedural opportunities unavailable in the first action that 
could readily cause a different result.” Ante, at 331. Differ-
ences in discovery opportunities between the two actions are 
cited as examples of situations where it would be unfair to per-
mit offensive collateral estoppel. Ante, at 331 n. 15. But in the 
Court’s view, the fact that petitioners would have been entitled 
to a jury trial in the present action is not such a “procedural 
opportunit [y]” because “the presence or absence of a jury as 
factfinder is basically neutral, quite unlike, for example, the 

21 This is not to say that Congress cannot commit enforcement of 
statutorily created rights to an “administrative process or specialized court 
of equity.” Curtis v. Loether, 415 U. S. 189, 195 (1974); see Atlas 
Roofing Co., Inc. v. Occupational Safety & Health Review Comm’n, 430 
U. S. 442 (1977); Katchen v. Landy, 382 U. S. 323 (1966); NLRB v. 
Jones & Laughlin Steel Corp., 301 U. S. 1 (1937).

22 Restatement (Second) of Judgments §88(2), Comment d (Tent. 
Draft No. 2, Apr. 15, 1975). Citing Rachal v. Hill, 435 F. 2d 59 (CA5 
1970), cert, denied, 403 U. S. 904 (1971), the Reporter’s Note states: “The 
differences between the procedures available in the first and second actions, 
while not sufficient to deny issue preclusion between the same parties, may 
warrant a refusal to carry over preclusion to an action involving another 
Party.” Restatement, supra, at 100.
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necessity of defending the first lawsuit in an inconvenient 
forum.” Ante, at 332 n. 19 (emphasis added).

As is evident from the prior brief discussion of the develop-
ment of the civil jury trial guarantee in this country, those 
who drafted the Declaration of Independence and debated so 
passionately the proposed Constitution during the ratification 
period, would indeed be astounded to learn that the presence 
or absence of a jury is merely “neutral,” whereas the avail-
ability of discovery,, a device unmentioned in the Constitution, 
may be controlling. It is precisely because the Framers 
believed that they might receive a different result at the 
hands of a jury of their peers than at the mercy of the 
sovereign’s judges, that the Seventh Amendment was adopted. 
And I suspect that anyone who litigates cases before juries in 
the 1970’s would be equally amazed to hear of the supposed 
lack of distinction between trial by court and trial by jury. 
The Court can cite no authority in support of this curious 
proposition. The merits of civil juries have been long de-
bated, but I suspect that juries have never been accused of 
being merely “neutral” factors.23

Contrary to the majority’s supposition, juries can make a 
difference, and our cases have, before today at least, recog-
nized this obvious fact. Thus, in Colgrove v. Battin, 413 
U. S., at 157, we stated that “the purpose of the jury trial 
in . . . civil cases [is] to assure a fair and equitable resolu-
tion of factual issues, Gasoline Products Co. v. Champlin Co., 
283 U. S. 494, 498 (1931) . . . .” And in Byrd v. Blue Ridge

23 See, e. g., Hearings on Recording of Jury Deliberations before the 
Subcommittee to Investigate the Administration of the Internal Security 
Act and Other Internal Security Laws of the Senate Committee on the 
Judiciary, 84th Cong., 1st Sess., 63-81 (1955) (thorough summary of argu-
ments pro and con on jury trials and an extensive bibliography); H- 
Kalven & H. Zeisel, The American Jury 4 n. 2 (1966) (bibliography); 
Redish, Seventh Amendment Right to Jury Trial: A Study in the Irra-
tionality of Rational Decision Making, 70 Nw. IT. L. Rev. 486, 502-508 
(1975) (discussion of arguments for and against juries).
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Rural Electrical Cooperative, supra, at 537, the Court con-
ceded that “the nature of the tribunal which tries issues may-
be important in the enforcement of the parcel of rights mak-
ing up a cause of action or defense .... It may well be 
that in the instant personal-injury case the outcome would 
be substantially affected by whether the issue of immunity 
is decided by a judge or a jury.” See Curtis v. Loether, 415 
U. S., at 198; cf. Duncan v. Louisiana, 391 U. S. 145, 156 
(1968). Jurors bring to a case their common sense and com-
munity values; their “very inexperience is an asset because 
it secures a fresh perception of each trial, avoiding the stereo-
types said to infect the judicial eye.” H. Kalven & H. Zeisel, 
The American Jury 8 (1966).

The ultimate irony of today’s decision is that its potential 
for significantly conserving the resources of either the litigants 
or the judiciary is doubtful at best. That being the case, I 
see absolutely no reason to frustrate so cavalierly the im-
portant federal policy favoring jury decisions of disputed fact 
questions. The instant case is an apt example of the minimal 
savings that will be accomplished by the Court’s decision. As 
the Court admits, even if petitioners are collaterally estopped 
from relitigating whether the proxy was materially false and 
misleading, they are still entitled to have a jury determine 
whether respondent was injured by the alleged misstate-
ments and the amount of damages, if any, sustained by 
respondent. Ante, at 325 n. 2. Thus, a jury must be im-
paneled in this case in any event. The time saved by not 
trying the issue of whether the proxy was materially false 
and misleading before the jury is likely to be insubstantial.24 
It is just as probable that today’s decision will have the result 
of coercing defendants to agree to consent orders or settle-

24 Much of the delay in jury trials is attributed to the jury selection, 
voir dire, and the charge. See H. Zeisel, H. Kalven, & B. Buchholz, Delay 
in the Court 79 (1959). None of these delaying factors will be avoided by 
today’s decision.
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ments in agency enforcement actions in order to preserve their 
right to jury trial in the private actions. In that event, the 
Court, for no compelling reason, will have simply added a 
powerful club to the administrative agencies’ arsenals that 
even Congress was unwilling to provide them.
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Petitioner was convicted of crimes in a Missouri State court notwithstand-
ing his contention that his right to trial by a jury chosen from a fair 
cross section of his community was denied by provisions of Missouri law 
granting women who so request an automatic exemption from jury 
service. Under the challenged jury-selection system, before the jury 
wheel is filled women may claim exemption in response to a prominent 
notice on a jury-selection questionnaire, and, prior to the appearance of 
jurors for service, women are afforded an additional opportunity to decline 
service by returning the summons or by simply not reporting for jury 
duty. Petitioner established that 54% of the adults in the forum county 
were women; that during 8 of the 10 months immediately prior to his 
trial only 26.7% of those summoned from the jury wheel were women; 
and that only 14.5% of the persons on the postsummons weekly venires 
during this period were women. For the month in which petitioner’s 
jury was chosen, the weekly venires averaged 15.5% women. Peti-
tioner’s all-male jury was selected from a panel of 53, of whom 5 were 
women. The Missouri Supreme Court questioned aspects of petitioner’s 
statistics but held that the underrepresentation of women on jury 
venires in the forum county did not violate the fair-cross-section require-
ment set forth in Taylor v. Louisiana, 419 U. S. 522, under which a 
defendant in order to establish a prima facie violation of that require-
ment must show (1) that the group alleged to be excluded is a 
“distinctive” group in the community; (2) that the group’s represen-
tation in the source from which juries are selected is not fair and 
reasonable in relation to the number of such persons in the community; 
and (3) that this underrepresentation results from systematic exclusion 
of the group in the jury-selection process. Held: The exemption on 
request of women from jury service under Missouri law, resulting in an 
average of less than 15% women on jury venires in the forum county, 
violates the “fair-cross-section” requirement of the Sixth Amendment 
as made applicable to the States by the Fourteenth. Pp. 363-370.

(a) If women, who “are sufficiently numerous and distinct from men,” 
are systematically excluded from venires, the fair-cross-section require-
ment cannot be satisfied. Taylor, supra, at 531. P. 364.

(b) There is no evidence to show that the 1970 census data on which
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petitioner relied distorted the percentage of women in the forum county 
at the time of trial, and the court below erred in concluding that jury 
venires with approximately 15% women are “reasonably representative” 
of the relevant community. Pp. 364r-366.

(c) Petitioner’s proof showed that the underrepresentation of women, 
generally and on his venire, was attributable to their systematic exclu-
sion in the jury-selection process at both the jury wheel and summons 
stages, resulting in the low percentage (14.5%) at the final, venire, 
stage. Pp. 366-367.

(d) Respondent did not satisfy its burden of showing any significant 
state interest justifying the infringement of petitioner’s constitutional 
right to a jury drawn from a fair cross section of the community. It 
did not show that exemptions other than that for women caused the 
underrepresentation of women. Nor does exempting all women because 
of preclusive domestic responsibilities of some women constitute sufficient 
justification for the disproportionate exclusion of women on jury venires 
permitted in Missouri. Pp. 367-370.

556 S. W. 2d 11, reversed and remanded.

Whit e , J., delivered the opinion of the Court, in which Burg er , C. J., and 
Brenn an , Ste wart , Marsha ll , Bla ckm un , Powel l , and Steve ns , JJ., 
joined. Rehn quist , J., filed a dissenting opinion, post, p. 370.

Lee M. Nation and Ruth Bader Ginsburg argued the cause 
for petitioner. With them on the briefs was James W. 
Fletcher.

Nanette Laughrey, Assistant Attorney General of Missouri, 
argued the cause for respondent. With her on the brief were 
John Ashcroft, Attorney General, and Philip M. Koppe, As-
sistant Attorney General.*

Mr . Justi ce  White  delivered the opinion of the Court.
In Taylor v. Louisiana, 419 U. S. 522 (1975), this Court 

held that systematic exclusion of women during the jury-
selection process, resulting in jury pools not “reasonably 

*Solicitor General McCree, Assistant Attorney General Days, and Brian 
K. Landsberg filed a brief for the United States as amicus curiae urging 
reversal.
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representative” of the community, denies a criminal defendant 
his right, under the Sixth and Fourteenth Amendments, to a 
petit jury selected from a fair cross section of the community.1 
Under the system invalidated in Taylor, a woman could not 
serve on a jury unless she filed a written declaration of her 
willingness to do so.2 As a result, although 53% of the per-
sons eligible for jury service were women, less than 1% of the 
1,800 persons whose names were drawn from the jury wheel 
during the year in which appellant Taylor’s jury was chosen 
were female. Id., at 524.

At the time of our decision in Taylor, no other State 
provided that women could not serve on a jury unless they 
volunteered to serve.3 However, five States, including Mis-
souri, provided an automatic exemption from jury service for 
any women requesting not to serve.4 Subsequent to Taylor, 

1See Taylor v. Louisiana, 419 U. S., at 526-531, 538; Duncan v. Louisi-
ana, 391 U. S. 145 (1968). A criminal defendant has standing to chal-
lenge exclusion resulting in a violation of the fair-cross-section require-
ment, whether or not he is a member of the excluded class. See Taylor, 
supra, at 526.

2See La. Const., Art. VII, §41 (1921), and La. Code Crim. Proc., Art 
402 (West 1967), reproduced in 419 U. S., at 523 nn. 1 and 2.

3 Two other States, New Hampshire and Florida, had recently abolished 
similar provisions requiring otherwise qualified women to volunteer for 
jury service. See N. H. Rev. Stat.’Ann. § 500:1 (1955), repealed by 1967 
N. H. Laws. ch. 100, § 1; Fla. Stat. §40.01 (1) (1961), repealed by 1967 
Fla. Laws, ch. 67-154, § 1. The current provisions are at N. H. Rev. Stat. 
Ann. §50O-A:2 (Supp. 1977) (providing exemption for women caring for 
children under age 12); Fla. Stat. § 40.01 (1) (1977) (providing exemption 
for pregnant women and women with children under age 15).

4Ga. Code § 59-124 (1965); Mo. Const., Art. 1, § 22 (b), Mo. Rev. Stat. 
§494.031 (2) (Supp. 1978); N. Y. Jud. Law §§507 (7), 599 (7), 665 (7) 
(McKinney 1964); R. I. Gen. Laws §9-9-11 (1969); Tenn. Code Ann. 
§22-101 (Supp. 1978), §22-108 (1955). In addition, Alabama did not 
allow women to serve on juries until 1966, see Ala. Code, Tit. 30, § 21 
(1958), in which year they were provided an exemption “for good cause 
shown.” 1966 Ala. Acts, p. 429, §4; Ala. Code, Tit. 30, §21 (Supp.
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three of these States eliminated this exemption.5 Only Mis-
souri, respondent in this case, and Tennessee6 continue to 
exempt women from jury service upon request.7 Today we 
hold that such systematic exclusion of women that results in 
jury venires averaging less than 15% female violates the 
Constitution’s fair-cross-section requirement.

I
Petitioner Duren was indicted in 1975 in the Circuit Court 

of Jackson County, Mo., for first-degree murder and first- 
degree robbery. In a pretrial motion to quash his petit jury 
panel, and again in a post-conviction motion for a new trial, 
he contended that his right to trial by a jury chosen from a 
fair cross section of his community was denied by provisions 
of Missouri law granting women who so request an automatic 
exemption from jury service.8 Both motions were denied.

5 1975 Ga. Laws, pp. 779-780; 1975 N. Y. Laws, chs. 4, 21; 1975 
R. I. Pub. Laws, ch. 233, § 1. The current provisions relating to qualifica-
tion for jury service are at Ga. Code Ann. § 59-112 (Supp. 1978); N. Y. 
Jud. Law § 512 (McKinney Supp. 1978); R. I. Gen. Laws §§ 9-0-1, 9-9-11 
(Supp. 1977). Alabama has replaced its exemption of women for cause, 
see n. 4, supra, with a general provision setting out qualifications for jury 
service. Ala. Code § 12-16-43 (1975).

The Tennessee Supreme Court has stated that the constitutionality of 
the exemption for women is “highly suspect” but has declined to test the 
exemption “pursuant to the principles announced in Taylor until a record 
is presented that reflects the consequences of [its] operation,” Scharff v. 
State, 551 S. W. 2d 671, 676 (1977). On at least one occasion, the 
Tennessee House of Representatives has passed a bill that would repeal 
that State’s exemption for women, see H. R. 105, 89th Assembly, 1st 
Sess. (1975). See generally Daughtrey, Cross Sectionalism in Jury-Selec-
tion Procedures After Taylor n . Louisiana, 43 Tenn. L. Rev. 1, 49-50 
(1975).

7 In Massachusetts, the court may excuse any woman requesting not to 
serve in a case involving sex crimes. Mass. Gen. Laws Ann., ch. 234, 
§ 1A (West 1959).

8 Missouri Const., Art. 1, § 22 (b), provides:
“No citizen shall be disqualified from jury service because of sex, but the
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At hearings on these motions, petitioner established that 
the jury-selection process in Jackson County begins with the 
annual mailing of a questionnaire to persons randomly 
selected from the Jackson County voter registration list. 
Approximately 70,000 questionnaires were mailed in 1975. 
The questionnaire contains a list of occupations and other 
categories which are the basis under Missouri law for either 
disqualification* 9 or exemption 10 from jury service.11 Included 
on the questionnaire is a paragraph prominently addressed 
“TO WOMEN” that states in part:

“Any woman who elects not to serve will fill out this 
paragraph and mail this questionnaire to the jury com-
missioner at once.”12

court shall excuse any woman who requests exemption therefrom before 
being sworn as a juror.”
This constitutional mandate is implemented by Mo. Rev. Stat. §494.031 
(2) (Supp. 1978), providing:
“The following persons, shall, upon their timely application to the court, 
be excused from service as a juror, either grand or petit:

“(2) Any woman who requests exemption before being sworn as a 
juror.”
See also § 497.030 (Supp. 1978) and n. 11, infra.

9 Felons, illiterates, attorneys, judges, members of the Armed Forces, and 
certain others are ineligible for jury service. Mo. Rev. Stat. § 494.020 
(Supp. 1978).

10 In addition to women, the following are exempted from jury service 
upon request: persons over age 65, medical doctors, clergy, teachers, 
persons who performed jury service within the preceding year, “any 
person whose absence from his regular place of employment would, in the 
judgment of the court, tend materially and adversely to affect the public 
safety, health, welfare or interest,” and “[a]ny person upon whom service 
as a juror would in the judgment of the court impose an undue hardship.” 
§494.031 (Supp. 1978).

11 The use and form of this questionnaire are prescribed by a state 
statute applicable only to Jackson County. §497.130 (Supp. 1978).

12 Ibid.; App. 43»
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A similar paragraph is addressed “TO MEN OVER 65 YEARS 
OF AGE,” who are also statutorily exempt upon request.13

The names of those sent questionnaires are placed in the 
master jury wheel for Jackson County, except for those 
returning the questionnaire who indicate disqualification or 
claim an applicable exemption. Summonses are mailed on a 
weekly basis to prospective jurors randomly drawn from the 
jury wheel. The summons, like the questionnaire, contains 
special directions to men over 65 and to women, this time 
advising them to return the summons by mail if they desire 
not to serve. The practice also is that even those women who 
do not return the summons are treated as having claimed 
exemption if they fail to appear for jury service on the 
appointed day.14 Other persons seeking to claim an exemp-
tion at this stage must make written or personal application 
to the court.

Petitioner established that according to the 1970 census, 
54% of the adult inhabitants of Jackson County were women. 
He also showed that for the periods June-October 1975 and 
January-March 1976,15 11,197 persons were summoned and 
that 2,992 of these, or 26.7%, were women. Of those sum-
moned, 741 women and 4,378 men appeared for service. Thus, 
14.5% (741 of 5,119) of the persons on the postsummons 
weekly venires during the period in which petitioner’s jury 
was chosen were female.16 In March 1976, when petitioner’s

13 See n. 10, supra.
14 This practice in Jackson County with respect to women not appearing 

for service is not authorized by statute, and persons failing to report for 
jury service are subject to contempt of court, Mo. Rev. Stat. §494.080 
(1952). However, Mo. Const., Art. 1, §22 (b), allows a woman to claim 
exemption at any time “before being sworn as a juror,” n. 8, supra.

15 The record does not reveal whether any summonses were mailed in 
November or December 1975.

16 The smallest percentage of women appearing on a jury venire, 7.3%, 
occurred the first week in January 1976 (12 women of 164 appearing), and 
the largest percentage of women appearing, 21.8%, occurred in March 
1976 (32 women of 147 appearing). App. 8, 45.
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trial began, 15.5% of those on the weekly venires were women 
(110 of 707).17 Petitioner’s jury was selected from a 53- 
person panel on which there were 5 women; all 12 jurors 
chosen were men.18 None of the foregoing statistical evidence 
was disputed.

In affirming petitioner’s conviction, the Missouri Supreme 
Court questioned two aspects of his statistical presentation. 
First, it considered the census figures inadequate because they 
were six years old and might not precisely mirror the per-
centage of women registered to vote. Second, petitioner had 
not unequivocally demonstrated the extent to which the low 
percentage of women appearing for jury service was due to 
the automatic exemption for women, rather than to sex-neutral 
exemptions such as that for persons over age 65.

The court went on to hold, however, that even accepting 
petitioner’s statistical proof, “the number of female names in 
the wheel, those summoned and those appearing were well 
above acceptable constitutional standards.” 556 S. W. 2d 11, 
15-17 (1977).19 We granted certiorari, 435 U. S. 1006 (1978), 
because of concern that the decision below is not consistent 
with our decision in Taylor.

II
We think that in certain crucial respects the Missouri 

Supreme Court misconceived the nature of the fair-cross- 
section inquiry set forth in Taylor. In holding that “petit 
juries must be drawn from a source fairly representative of 
the community,” 419 U. S., at 538, we explained that

‘jury wheels, pools of names, panels, or venires from 
which juries are drawn must not systematically exclude 

17 556 S. W. 2d 11, 16 (Mo. 1977).
18 Brief for Respondent 5.

9 The decision below also rejected petitioner’s challenge under the 
Equal Protection Clause of the Fourteenth Amendment. This challenge 
bas not been renewed before this Court.
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distinctive groups in the community and thereby fail to 
be reasonably representative thereof.” Ibid.20

In order to establish a prima facie violation of the fair-cross- 
section requirement, the defendant must show (1) that the 
group alleged to be excluded is a “distinctive” group in the 
community; (2) that the representation of this group in 
venires from which juries are selected is not fair and rea-
sonable in relation to the number of such persons in the 
community; and (3) that this underrepresentation is due to 
systematic exclusion of the group in the jury-selection process.

A
With respect to the first part of the prima facie test, Taylor 

without doubt established that women “are sufficiently nu-
merous and distinct from men” so that “if they are sys-
tematically eliminated from jury panels, the Sixth Amend-
ment’s fair-cross-section requirement cannot be satisfied.” 
Id., at 531.

B
The second prong of the prima facie case was established 

by petitioner’s statistical presentation. Initially, the defend-
ant must demonstrate the percentage of the community made 
up of the group alleged to be underrepresented, for this is the 
conceptual benchmark for the Sixth Amendment fair-cross- 
section requirement. In Taylor, the State had stipulated 
that 53% of the population eligible for jury service21 was 
female, while petitioner Duren has relied upon a census 

20 We further explained that this requirement does not mean "that petit 
juries actually chosen must mirror the community,” 419 U. S., at 538.

21 Under Louisiana law at the time of appellant Taylor’s trial, all 
persons not indicted for or convicted of a felony, who were 21 years of age 
or older, and who were literate in English and physically and mentally 
capable were eligible for jury duty. La. Code Crim. Proc., Art. 401 (West 
1967).
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measurement of the actual percentage of women in the com-
munity (54%). In the trial court, the State of Missouri never 
challenged these data. Although the Missouri Supreme Court 
speculated that changing population patterns between 1970 
and 1976 and unequal voter registration by men and women22 
rendered the census figures a questionable frame of reference,23 
there is no evidence whatsoever in the record to suggest that 
the 1970 census data significantly distorted the percentage of 
women in Jackson County at the time of trial. Petitioner’s 
presentation was clearly adequate prima facie evidence of 
population characteristics for the purpose of making a fair-
cross-section violation.24

Given petitioner’s proof that in the relevant community 
slightly over half of the adults are women, we must disagree 
with the conclusion of the court below that jury venires 
containing approximately 15% women are “reasonably rep-

22 This speculation is belied by the U. S. Dept, of Commerce, Bureau 
of the Census, Current Population Reports: Voting and Registration in the 
Election of November 1976, Table 5 (1978), showing that 69.9% of the 
women and 71.1% of the men in Missouri are registered to vote.

23 The opinion below found additional fault with the census data in 
that voter registration lists include persons aged 18 to 21, while the census 
data included only persons 21 years of age and older. See 556 S. W. 2d, 
at 16. However, the 1970 census data not only included a summary row 
showing that 54% of persons 21 years of age and older were women, but 
also included data showing that an even greater percentage of persons be-
tween the ages of 18 and 21 were women. App. 39. In any event, the 
fair-cross-section requirement involves a comparison of the makeup of 
jury venires or other sources from which jurors are drawn with the 
makeup of the community, not of voter registration lists.

24 We have previously accepted 6-year-old census data as adequate 
proof of the percentage of eligible jurors who are black. Alexander v. 
Louisiana, 405 U. S. 625, 627 (1972). That case involved an equal 
protection challenge to a jury-selection process. Although proof of such 
a claim is in certain respects not analogous to proof of a cross-section 
violation, see n. 26, infra, Alexander, like the case at hand, involved 
establishing as a benchmark the percentage of the excluded group in the 
relevant population.
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resentative” of this community. If the percentage of women 
appearing on jury pools in Jackson County had precisely 
mirrored the percentage of women in the population, more 
than one of every two prospective jurors would have been 
female. In fact, less than one of every six prospective jurors 
was female; 85% of the average jury was male. Such a gross 
discrepancy between the percentage of women in jury venires 
and the percentage of women in the community requires the 
conclusion that women were not fairly represented in the 
source from which petit juries were drawn in Jackson County.

C
Finally, in order to establish a prima facie case, it was 

necessary for petitioner to show that the underrepresentation 
of women, generally and on his venire, was due to their 
systematic exclusion in the jury-selection process. Petitioner’s 
proof met this requirement. His undisputed demonstration 
that a large discrepancy occurred not just occasionally, but in 
every weekly venire for a period of nearly a year manifestly 
indicates that the cause of the underrepresentation was sys-
tematic—that is, inherent in the particular jury-selection 
process utilized.

Petitioner Duren’s statistics and other evidence also estab-
lished when in the selection process the systematic exclusion 
took place. There was no indication that underrepresentation 
of women occurred at the first stage of the selection process— 
the questionnaire canvass of persons randomly selected from 
the relevant voter registration list. The first sign of a sys-
tematic discrepancy is at the next stage—the construction of 
the jury wheel from which persons are randomly summoned 
for service. Less than 30% of those summoned were female, 
demonstrating that a substantially larger number of women 
answering the questionnaire claimed either ineligibility or 
exemption from jury service. Moreover, at the summons 
stage women were not only given another opportunity to
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claim exemption, but also were presumed to have claimed 
exemption when they did not respond to the summons. Thus, 
the percentage of women at the final, venire, stage (14.5%) 
was much lower than the percentage of women who were 
summoned for service (26.7%).

The resulting disproportionate and consistent exclusion of 
women from the jury wheel and at the venire stage was quite 
obviously due to the system by which juries were selected. 
Petitioner demonstrated that the underrepresentation of 
women in the final pool of prospective jurors was due to the 
operation of Missouri’s exemption criteria—whether the auto-
matic exemption for women or other statutory exemptions—as 
implemented in Jackson County. Women were therefore sys-
tematically underrepresented within the meaning of Taylor.25

Ill
The demonstration of a prima facie fair-cross-section viola-

tion by the defendant is not the end of the inquiry into 
whether a constitutional violation has occurred. We have 
explained that “States remain free to prescribe relevant quali-
fications for their jurors and to provide reasonable exemptions 
so long as it may be fairly said that the jury lists or panels 
are representative of the community.” Taylor, 419 U. S., at 
538. However, we cautioned that “[t]he right to a proper 
jury cannot be overcome on merely rational grounds,” id., at 
534. Rather, it requires that a significant state interest be 
manifestly and primarily advanced by those aspects of the 

25 The Federal District Court encompassing Jackson County does not 
have an automatic exemption for women, but does provide occupational 
exemptions similar to those provided by the State of Missouri, and also 
has a child-care exemption—albeit, one limited to women. See Amended 
Plans of the United States District Court for the Western District of 
Missouri for Random Selection and Service of Grand and Petit Jurors 
§14 (1972). Fifty-three percent of the persons on the master jury wheel 
and 39.8% of actual jurors are women. See 556 S. W. 2d, at 24, and nn. 
3, 4 (Seiler, J., dissenting).
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jury-selection process, such as exemption criteria, that result 
in the disproportionate exclusion of a distinctive group.26

The Supreme Court of Missouri suggested that the low 
percentage of women on jury venires in Jackson County may 
have been due to a greater number of women than of men 
qualifying for or claiming permissible exemptions, such as 
those for persons over 65, teachers, and government workers. 
556 S. W. 2d, at 16. Respondent further argues that peti-
tioner has not proved that the exemption for women had 
“any effect” on or was responsible for the underrepresentation 
of women on venires. Brief for Respondent 15.

However, once the defendant has made a prima facie show-
ing of an infringement of his constitutional right to a jury 
drawn from a fair cross section of the community, it is the 
State that bears the burden of justifying this infringement by 
showing attainment of a fair cross section to be incompatible 
with a significant state interest. See Taylor, 419 U. S., at 
533-535. Assuming, arguendo, that the exemptions mentioned 

26 In arguing that the reduction in the number of women available as 
jurors from approximately 54% of the community to 14.5% of jury 
venires is prima facie proof of “unconstitutional underrepresentation,” 
petitioner and the United States, as amicus curiae, cite Castaneda v. 
Partida, 430 U. S. 482, 496 (1977); Alexander v. Louisiana, supra, at 
629; Turner v. Fouche, 396 U. S. 346, 359 (1970); and Whitus v. 
Georgia, 385 U. S. 545, 552 (1967). Those equal protection challenges to 
jury selection and composition are not entirely analogous to the case at 
hand. In the cited cases, the significant discrepancy shown by the statistics 
not only indicated discriminatory effect but also was one form of evidence 
of another essential element of the constitutional violation—discriminatory 
purpose. Such evidence is subject to rebuttal evidence either that dis-
criminatory purpose was not involved or that such purpose did not have 
a determinative effect. See Castaneda, supra, at 493-495; Mt. Healthy 
City Bd. of Ed. v. Doyle, 429 U. S. 274, 287 (1977). In contrast, in 
Sixth Amendment fair-cross-section cases, systematic disproportion itself 
demonstrates an infringement of the defendant’s interest in a jury chosen 
from a fair community cross section. The only remaining question is 
whether there is adequate justification for this infringement.
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by the court below would justify failure to achieve a fair 
community cross section on jury venires, the State must dem-
onstrate that these exemptions caused the underrepresentation 
complained of. The record contains no such proof, and mere 
suggestions or assertions to that effect are insufficient.

The other possible cause of the disproportionate exclusion 
of women on Jackson County jury venires is, of course, the 
automatic exemption for women. Neither the Missouri 
Supreme Court nor respondent in its brief has offered any 
substantial justification for this exemption. In response to 
questioning at oral argument, counsel for respondent ventured 
that the only state interest advanced by the exemption is 
safeguarding the important role played by women in home 
and family life.27 But exempting all women because of the 
preclusive domestic responsibilities of some women is insuffi-
cient justification for their disproportionate exclusion on jury 
venires. What we stated in Taylor with respect to the system 
there challenged under which women could “opt in” for jury 
service is equally applicable to Missouri’s “opt out” exemption:

“It is untenable to suggest these days that it would be a 
special hardship for each and every woman to perform 
jury service or that society cannot spare any women from 
their present duties. This may be the case with many, 
and it may be burdensome to sort out those who should 
be exempted from those who should serve. But that task 
is performed in the case of men, and the administrative 
convenience in dealing with women as a class is insuffi-
cient justification for diluting the quality of community 
judgment represented by the jury in criminal trials.

“If it was ever the case that women were unqualified to 
sit on juries or were so situated that none of them should 
be required to perform jury service, that time has long 

27 Tr. of Oral Arg. 28.
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since passed.” 419 U. S., at 534-535, 537 (footnote 
omitted).

We recognize that a State may have an important interest 
in assuring that those members of the family responsible for 
the care of children are available to do so. An exemption 
appropriately tailored to this interest would, we think, survive 
a fair-cross-section challenge. We stress, however, that the 
constitutional guarantee to a jury drawn from a fair cross 
section of the community requires that States exercise proper 
caution in exempting broad categories of persons from jury 
service. Although most occupational and other reasonable 
exemptions may inevitably involve some degree of overinclu-
siveness or underinclusiveness, any category expressly limited 
to a group in the community of sufficient magnitude and dis-
tinctiveness so as to be within the fair-cross-section require-
ment—such as women—runs the danger of resulting in under-
representation sufficient to constitute a prima facie violation 
of that constitutional requirement. We also repeat the obser-
vation made in Taylor that it is unlikely that reasonable ex-
emptions, such as those based on special hardship, incapacity, 
or community needs, “would pose substantial threats that the 
remaining pool of jurors would not be representative of the 
community.” Id., at 534.

The judgment of the Missouri Supreme Court is reversed, 
and the case is remanded for further proceedings not incon-
sistent with this opinion.

So ordered.

Mr . Justi ce  Rehnqu ist , dissenting.
The Court steadfastly maintained in Taylor v. Louisiana, 

419 U. S. 522 (1975), when it “distinguished” Hoyt v. Florida, 
368 U. S. 57 (1961), that its holding rested on the jury trial 
requirement of the Sixth and Fourteenth Amendments and not 
on the Equal Protection Clause of the Fourteenth Amend-
ment. Today’s decision makes a halfhearted effort to con-
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tinue that fiction in footnotes 1 and 26, declaring that cases 
based on the Equal Protection Clause, such as Alexander v. 
Louisiana, 405 U. S. 625 (1972), are not “entirely analogous” 
to the case at hand. The difference apparently lies in the 
fact, among others, that under equal protection analysis prima 
facie challenges are rebuttable by proof of absence of intent 
to discriminate, while under Sixth Amendment analysis intent 
is irrelevant, but the State may show “adequate justification” 
for the disproportionate representation of the classes being 
compared. We are reminded, however, that disproportion-
ality may not be justified “on merely rational grounds” and 
that justification requires that “a significant state interest be 
manifestly and primarily advanced” by the exemption criteria 
resulting in the disproportionate representation. Ante, at 367 
(emphasis supplied). That this language has strong over-
tones of equal protection is demonstrated in this Court’s most 
recent application of the Equal Protection Clause to distinc-
tions between men and women: “ ‘[Classifications by gender 
must serve important governmental objectives and must be 
substantially related to the achievement of those objectives.’ ” 
Calif ano v. Goldfarb, 430 U. S. 199, 210-211 (1977) (plurality 
opinion), quoting Craig v. Boren, 429 U. S. 190, 197 (1976) 
(emphasis supplied). The Constitution does not require, and 
our jurisprudence is ill served, by a hybrid doctrine such as 
that developed in Taylor, and in this case.*

*That the majority is in truth concerned with the equal protection rights 
of women to participate in the judicial process rather than with the Sixth 
Amendment right of a criminal defendant to be tried by an “impartial 
jury” is vividly demonstrated by the Court’s crablike movement from the 
equal protection analysis of its early jury composition cases to the inter-
nally inconsistent “fair-cross-section” rationale of today’s due process deci-
sion. As early as 1880, this Court recognized that blacks as a class are 
no less qualified to sit on juries than whites and that a State cannot, con-
sistent with the Equal Protection Clause, compel a criminal defendant “to 
submit to a trial for his life by a jury drawn from a panel from which the 
fate has expressly excluded every man of his race, because of color alone, 
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Even if I were able to reconcile the Court’s agile amalga-
mation of the Due Process Clause and the Equal Protection 
Clause of the Fourteenth Amendment in deciding this case 

however well qualified in other respects . . . .” Strauder v. West Virginia, 
100 U. S. 303, 309 (emphasis added). Likewise, as the majority recog-
nizes, ante, at 369-370, women as a class are every bit as qualified as men 
to serve as jurors. If, then, men and women are essentially fungible for 
purposes of jury duty, the question arises how underrepresentation of 
either sex on the jury or the venire infringes on a defendant’s right to have 
his fate decided by an impartial tribunal. Counsel for petitioner, when 
asked at oral argument to explain the difference, from the defendant’s point 
of view, between men and women jurors, offered: “It is that indefinable 
something— ... I think that we perhaps all understand it when we see it 
and when we feel it, but it is not that easy to describe; yes, there is a dif-
ference.” Tr. of Oral Arg. 15.

This Court resorted to similar mystical incantations in Peters v. Kiff, 
407 U. S. 493 (1972). Because the white defendant lacked standing to 
raise an equal protection challenge to the systematic exclusion of blacks 
from jury duty, the Court was forced to turn to the Due Process Clause 
of the Fourteenth Amendment. Noting that the effect of excluding any 
large and identifiable segment of the community from jury service “is to 
remove from the jury room qualities of human nature and varieties of 
human experience, the range of which is unknown and perhaps unknow-
able,” the Court held that a criminal defendant, whatever his race, has 
standing to raise a due process challenge to the systematic exclusion of 
any race from jury service. Id., at 503. Similarly, in Taylor v. Louisiana, 
419 U. S. 522, 532 (1975), the Court based its reversal of a male defend-
ant’s conviction largely on the transcendental notion that “a flavor, a dis-
tinct quality” was absent from his jury panel due to the underrepresenta-
tion of women.

Lacking the Court’s omniscience, I would be willing to accept its assur-
ances as to the existence of “unknowable” qualities of human nature, 
“flavor[s],” and “indefinable something[s].” But close analysis of the 
fair-cross-section doctrine demonstrates that the Court itself does not 
really believe in such mysticism. For if “that indefinable something” were 
truly an essential element of the due process right to trial by an impartial 
jury, a defendant would be entitled to a jury composed of men and women 
in perfect proportion to their numbers in the community. Yet in Taylor, 
supra, at 538, the majority stressed: “Defendants are not entitled to a 
jury of any particular composition, . . . but the jury wheels, pools of 
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and Taylor, I have no little concern about where the road 
upon which the Court has embarked will ultimately lead. In 
Taylor, the Court relied upon cases dealing with outright 
exclusion of racial groups, Smith v. Texas, 311 U. S. 128 
(1940), and of women, Ballard v. United States, 329 U. S. 187 
(1946), from jury service. Although in Smith, the exclusion 
had been covert, in Ballard the exclusion had been overt. The 
Court in Taylor concluded, I assume on the basis of these 
cases, that “women cannot be systematically excluded from 
jury panels from which petit juries are drawn.” 419 U. S., 
at 533.

In Taylor, as in Hoyt v. Florida, 368 U. S. 57 (1961), 

names, panels, or venires from which juries are drawn must not system-
atically exclude distinctive groups in the community and thereby fail to be 
reasonably representative thereof.” Thus, a defendant’s constitutional 
right to an impartial jury is protected so long as “that indefinable some-
thing” supposedly crucial to impartiality is adequately represented on the 
jury venire; that the petit jury ultimately struck is composed of one sex 
is irrelevant. Indeed, under the majority’s fair-cross-section analysis, the 
underrepresentation of women on jury venires in Jackson County, Mo., 
would entitle petitioner Duren to reversal of his conviction even if the 
jury chosen in his case had been composed of all women.

The Sixth and Fourteenth Amendments guarantee a criminal defendant 
the right to be tried by an impartial jury. If impartiality is not lost 
because a particular class or group represented in the community is un-
represented on the petit jury, it is certainly not lost because the class or 
group is underrepresented on the jury venire. It is therefore clear that 
the majority’s fair-cross-section rationale is not concerned with the de-
fendant’s due process right to an impartial jury at all. Instead, the re-
quirement that distinct segments of the community be represented on jury 
venires is concerned with the equal protection right of the excluded class to 
participate in the judicial process through jury service. The reversal of 
concededly fair convictions returned by concededly impartial juries is, to 
say the least, an irrational means of vindicating the equal protection rights 
of those unconstitutionally excluded from jury service. Nor is it a neces-
sary means to achieve that end, for in Carter v. Jury Comm’n, 396 
IT. S. 320 (1970), this Court recognized that injunctive relief is available 
to members of a class unconstitutionally excluded from jury service.
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women had not been actually prohibited or excluded from 
serving on juries. But requirements, inapplicable to men, 
that they affirmatively make known to the jury commissioner 
their desire to serve had for all practical purposes had that 
effect. Indeed, in Taylor not one woman appeared on a 
venire of 175 persons drawn for jury service in the parish in 
question. 419 U. S., at 524. Taylor, by its language and on 
its facts, was an “exclusion” case.

Here, on the other hand, the Court in one sentence both 
asserts that it can, and admits that it cannot, treat the 
system used in Jackson County, Mo., as one which “excludes” 
women, saying: “Today we hold that such systematic exclu-
sion of women that results in jury venires averaging less than 
15% female violates the Constitution’s fair-cross-section re-
quirement.” Ante, at 360. If there are indeed 15% women 
on the jury panels in Jackson County, the Court uses the 
word “exclusion” contrary to any use of the word with which 
I am familiar. Women are undoubtedly underrepresented as 
compared to men on Jackson County juries, but therein lies 
the difference between this case and Taylor.

Eventually the Court either will insist that women be 
treated identically to men for purposes of jury selection (which 
is intimated in dicta, ante, at 365-366, 370), or in some later 
sequel to this line of cases will discover some peculiar magic in 
the number 15 that will enable it to distinguish between such a 
percentage and higher percentages less than 50. But which-
ever of these routes the Court chooses to travel when the 
question is actually presented, its decision today puts state 
legislators and local jury commissioners at a serious disad-
vantage wholly unwarranted by the constitutional provisions 
upon which it relies. If the Court ultimately concludes that 
men and women must be treated exactly alike for purposes of 
jury service, it will have imposed substantial burdens upon 
many women, particularly in less populated areas, without 
necessarily producing any corresponding increase in the repre-
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sentative character of jury panels. If it ultimately concludes 
that a percentage of women on jury panels greater than 15 
but substantially less than 50 is permissible even though the 
State’s jury selection system permits women but not men to 
“opt out” of jury service, it is simply playing a constitutional 
numbers game.

The attorneys general and prosecuting attorneys in the 
various States, sensibly concluding that a 15% representation 
of women on jury venires cannot in any rational legal system 
be materially different from a 20% representation, will press 
legislators and jury commissioners to abolish all distinctions 
between men and women for purposes of jury service. Un-
derstandably unhappy with the prospect of having still more 
convictions for armed robbery or murder set aside at the 
behest of male defendants claiming that women were insuf-
ficiently represented on their jury panel, these state attorneys 
will make their informed but inevitably parochial views 
known in the halls of their respective legislatures. These 
views will presumably be in harmony with those of the or-
ganized women’s groups that have appeared as amici curiae 
in similar cases, asserting that the Constitution prohibits 
women from being given a choice as to whether they will serve 
on juries when men are required to serve.

Nor are distinctions between men and women in jury 
selections likely to be the only casualties to result from 
today’s opinion. Apparently realizing the desirability of some 
predictability if otherwise fairly tried defendants are to be 
freed on the basis of such a constitutional numbers game, the 
Court ventures the view that an “exemption appropriately 
tailored” to the State’s interest in ensuring that those mem-
bers of the family responsible for the care of children are 
available to perform such care would “survive a fair-cross- 
section challenge.” Ante, at 370. It also repeats the “obser-
vation” made in Taylor that it is “unlikely that reasonable 
exemptions, such as those based on special hardship, inca-
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pacity, or community needs, ‘would pose substantial threats 
that the remaining pool of jurors would not be representative 
of the community.’ ” Ibid. But the States are warned that 
the Constitution requires them to “exercise proper caution 
in exempting broad categories of persons from jury service,” 
even though “moslj occupational and other reasonable exemp-
tions may inevitably involve some degree of overinclusiveness 
or underinclusiveness . .. .” Ibid.

The lot of a legislator or judge attempting to conform a 
State’s jury selection process to the dictates of today’s opinion, 
and yet recognize what may be very valid state interests in 
excusing some individuals or classes of individuals from jury 
service, is surely not a happy one. Will the Court’s above-
quoted dicta soon meet the same fate that the decision in Hoyt 
v. Florida, supra, met in Taylor, or will they survive longer?

There is more than adequate documentation for the prop-
osition that jury service is not a pleasant experience in many 
jurisdictions and that it tends to be time consuming and often 
seemingly useless from the point of view of the prospective 
juror. To the extent that States may engage in the process 
of jury selection by broad classifications, and by a system of 
exemptions which require a minimum of administrative effort, 
the frustrations of jury service will be at least in part allevi-
ated, and perhaps the Court’s stated goal of a “fair cross 
section” actually advanced. On the other hand, to the ex-
tent that such forms of selection are deemed constitutionally 
impermissible, and case-by-case “opting out” required with 
respect to each prospective juror, the ordeal of the prospective 
juror becomes more burdensome, and the State’s adminis-
trative task more time consuming. Since most States will 
undoubtedly wish to immunize otherwise valid criminal con-
victions against reversal on the basis of the Court’s most 
recent exegesis of the Fourteenth Amendment’s requirements 
on the jury selection process, their natural tendency will be 
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to impose these burdens on citizen jurors and judicial ad-
ministrators in order to avoid any possibility of a successful 
constitutional attack on the composition of the jury.

The probability, then, is that today’s decision will cause 
States to abandon not only gender-based but also occupation-
based classifications for purposes of jury service. Doctors 
and nurses, though virtually irreplaceable in smaller com-
munities, may ultimately be held by the Court to bring their 
own “flavor” or “indefinable something” to a jury venire. 
See supra, at 372 n. If so, they could then be exempted from 
jury service only on a case-by-case basis, and would join others 
with skills much less in demand whiling away their time in 
jury rooms of countless courthouses.

No one but a lawyer could think that this was a manage- 
rially sound solution to an important problem of judicial 
administration, and no one but a lawyer thoroughly steeped 
in the teachings of cases such as Taylor, Goldfarb, and Craig 
could think that such a solution was mandated by the United 
States Constitution. No large group of people can be con-
scripted to serve on juries nationwide, any more than in 
armies, without the use of broad general classifications which 
may not fit in every case the purpose for which the classifica-
tion was designed. The alternative is case-by-case treatment 
which entails administrative burdens out of all proportion to 
the end sought to be achieved.

The short of it is that the only winners in today’s deci-
sion are those in the category of petitioner, now freed of 
his conviction of first-degree murder. They are freed not 
because of any demonstrable unfairness at any stage of their 
trials, but because of the Court’s obsession that criminal 
venires represent a “fair cross section” of the community, 
whatever that may be. The losers are the remaining mem-
bers of that community—men and women seeking to do 
their duty as jurors and yet minimize the inconvenience that 
such service entails, judicial administrators striving to make



378 OCTOBER TERM, 1978

Rehnquis t , J., dissenting 439U.S.

the criminal justice system function, and the citizenry in 
general seeking the incarceration of those convicted of serious 
crimes after a fair trial. I do not believe that the Fourteenth 
Amendment was intended or should be interpreted to produce 
such a quixotic result.
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COLAUTTI, SECRETARY OF WELFARE OF 
PENNSYLVANIA, et  al . v . FRANKLIN et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA

No. 77-891. Argued October 3, 1978—Decided January 9, 1979

Section 5 (a) of the Pennsylvania Abortion Control Act requires every 
person who performs an abortion to make a determination, “based on 
his experience, judgment or professional competence,” that the fetus is 
not viable. If such person determines that the fetus “is viable,” or “if 
there is sufficient reason to believe that the fetus may be viable,” then 
he must exercise the same care to preserve the fetus’ life and health as 
would be required in the case of a fetus intended to be bom alive, and 
must use the abortion technique providing the best opportunity for the 
fetus to be aborted alive, so long as a different technique is not necessary 
to preserve the mother’s life or health. The Act, in § 5 (d), also im-
poses a penal sanction for a violation of § 5 (a). Appellees brought suit 
claiming, inter alia, that § 5 (a) is unconstitutionally vague, and a 
three-judge District Court upheld their claim. Held:

1. The viability-determination requirement of § 5 (a) is void for 
vagueness. Pp. 390-397.

(a) Though apparently the determination of whether the fetus “is 
viable” is to rest upon the basis of the attending physician’s “experience, 
judgment or professional competence,” it is ambiguous whether that 
subjective language applies to the second condition that activates the 
duty to the fetus, viz., “sufficient reason to believe that the fetus may 
be viable.” Pp. 391-392.

(b) The intended distinction between “is viable” and “may be 
viable” is elusive. Apparently those phrases refer to distinct conditions, 
one of which indeterminately differs from the definition of viability set 
forth in Roe v. Wade, 410 U. S. 113, and Planned Parenthood of Central 
Missouri v. Danforth, 428 U. S. 52. Pp. 392-394.

(c) The vagueness of the viability-determination requirement is 
compounded by the fact that § 5 (d) subjects the physician to potential 
criminal liability without regard to fault. Because of the absence of a 
scienter requirement in the provision directing the physician to deter-
mine whether the fetus is or may be viable, the Act is little more than

a trap for those who act in good faith,” United States v. Rogen, 314 
U. S. 513, 524, and the perils of strict criminal liability are particularly 
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acute here because of the uncertainty of the viability determimtinTi 
itself. Pp. 394-397.

2. The standard-of-care provision is likewise impermissibly vague. It 
is uncertain whether the statute permits the physician to consider his 
duty to the patient to be paramount to his duty to the fetus, or 
whether it requires the physician to make a “trade-off” between the 
patient’s health and increased chances of fetal survival. Where con-
flicting duties of such magnitude are involved, there must be greater 
statutory precision before a physician may be subjected to possible 
criminal sanctions. Pp. 397-401.

Affirmed.

Black mun , J., delivered the opinion of the Court, in which Bre nnan , 
Ste wart , Marsh al l , Powel l , and Ste ve ns , JJ., joined. White , J., filed 
a dissenting opinion, in which Burge r , C. J., and Rehn quist , J., joined, 
post, p. 401.

Carol Los Mansmann, Special Assistant Attorney General 
of Pennsylvania, argued the cause for appellants. With her 
on the brief was J. Jerome Mansmann, Special Assistant At-
torney General.

Roland Morris argued the cause and filed a brief for 
appellees.*

Mr . Just ice  Blackmu n  delivered the opinion of the Court.
At issue here is the constitutionality of subsection (a) of 

§ 5 * 1 of the Pennsylvania Abortion Control Act, 1974 Pa. Laws, 

*Burt Neuborne and Sylvia Law filed a brief for the American Public 
Health Assn, et al. as amici curiae urging affirmance.

Briefs of amici curiae were filed by George E. Reed and Patrick F. Geary 
for the United States Catholic Conference; and by Dennis J. Horan, John 
D. Gorby, Victor G. Rosenblum, and Dolores V. Horan for Americans 
United for Life, Inc.

1 Section 5 reads in pertinent part:
“(a) Every person who performs or induces an abortion shall prior 

thereto have made a determination based on his experience, judgment or 
professional competence that the fetus is not viable, and if the determina-
tion is that the fetus is viable or if there is sufficient reason to believe 
that the fetus may be viable, shall exercise that degree of professional
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Act No. 209, Pa. Stat. Ann., Tit. 35, § 6605 (a) (Purdon 1977). 
This statute subjects a physician who performs an abortion to 
potential criminal liability if he fails to utilize a statutorily 
prescribed technique when the fetus “is viable” or when there 
is “sufficient reason to believe that the fetus may be viable.” 
A three-judge Federal District Court2 declared § 5 (a) uncon-
stitutionally vague and overbroad and enjoined its enforce-
ment. App. 239ar-244a. Pursuant to 28 U. S. C. § 1253, we 
noted probable jurisdiction sub nom. Beal v. Franklin, 435 
U. S. 913 (1978).

I
The Abortion Control Act was passed by the Pennsylvania 

Legislature, over the Governor’s veto, in the year following this 
Court’s decisions in Roe v. Wade, 410 U. S. 113 (1973), and 
Doe v. Bolton, 410 U. S. 179 (1973). It was a comprehensive 
statute.

Section 1 gave the Act its title. Section 2 defined, among 
other terms, “informed consent” and “viable.” The latter was 
specified to mean “the capability of a fetus to five outside the

skill, care and diligence to preserve the life and health of the fetus which 
such person would be required to exercise in order to preserve the life and 
health of any fetus intended to be bom and not aborted and the abortion 
technique employed shall be that which would provide the best oppor-
tunity for the fetus to be aborted alive so long as a different technique 
would not be necessary in order to preserve the life or health of the 
mother.

“(d) Any person who fails to make the determination provided for in 
subsection (a) of this section, or who fails to exercise the degree of profes-
sional skill, care and diligence or to provide the abortion technique as 
provided for in subsection (a) of this section . . . shall be subject to such 
civil or criminal liability as would pertain to him had the fetus been a 
child who was intended to be bom and not aborted.”

2 The three-judge court was designated in September 1974 pursuant to 
28 IT. S. C. §2281 (1970 ed.). This statute was repealed by Pub. L. 
4~381, § 1, 90 Stat. 1119, but the repeal did not apply to any action 

commenced on or before August 12, 1976. § 7.
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mother’s womb albeit with artificial aid.” See Roe v. Wade, 
410 U. S., at 160.

Section 3 (a) proscribed the performance of an abortion 
“upon any person in the absence of informed consent thereto 
by such person.” Section 3 (b) (i) prohibited the performance 
of an abortion in the absence of the written consent of the 
woman’s spouse, provided that the spouse could be located 
and notified, and the abortion was not certified by a licensed 
physician “to be necessary in order to preserve the fife or 
health of the mother.” Section 3(b)(ii), applicable if the 
woman was unmarried and under the age of 18, forbade the 
performance of an abortion in the absence of the written 
consent of “one parent or person in loco parentis” of the 
woman, unless the abortion was certified by a licensed physi-
cian “as necessary in order to preserve the life of the mother.” 
Section 3 (e) provided that whoever performed an abortion 
without such consent was guilty of a misdemeanor of the first 
degree.

Section 4 provided that whoever, intentionally and willfully, 
took the life of a premature infant aborted alive, was guilty 
of murder of the second degree. Section 5 (a), set forth in 
n. 1, supra, provided that if the fetus was determined to be 
viable, or if there was sufficient reason to believe that the 
fetus might be viable, the person performing the abortion was 
required to exercise the same care to preserve the life and 
health of the fetus as would be required in the case of a fetus 
intended to be born alive, and was required to adopt the 
abortion technique providing the best opportunity for the 
fetus to be aborted alive, so long as a different technique was 
not necessary in order to preserve the life or health of the 
mother. Section 5 (d), also set forth in n. 1, imposed a penal 
sanction for a violation of § 5 (a).

Section 6 specified abortion controls. It prohibited abor-
tion during the stage of pregnancy subsequent to viability, 
except where necessary, in the judgment of a licensed physi-
cian, to preserve the life or health of the mother. No abortion 
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was to be performed except by a licensed physician and in an 
approved facility. It required that appropriate records be 
kept, and that quarterly reports be filed with the Common-
wealth’s Department of Health. And it prohibited solicitation 
or advertising with respect to abortions. A violation of § 6 
was a misdemeanor of the first or third degrees, as specified.

Section 7 prohibited the use of public funds for an abortion 
in the absence of a certificate of a physician stating that the 
abortion was necessary in order to preserve the life or health 
of the mother. Finally, § 8 authorized the Department of 
Health to make rules and regulations with respect to perform-
ance of abortions and the facilities in which abortions were 
performed. See Pa. Stat. Ann., Tit. 35, §§ 6601-6608 (Purdon 
1977).

Prior to the Act’s effective date, October 10, 1974, the 
present suit was filed in the United States District Court for 
the Eastern District of Pennsylvania challenging, on federal 
constitutional grounds, nearly all of the Act’s provisions.8 

8 The plaintiffs named in the complaint, as amended, were Planned 
Parenthood Association of Southeastern Pennsylvania, Inc., a nonprofit 
corporation; appellee John Franklin, M. D., a licensed and board-certified 
obstetrician and gynecologist and medical director of Planned Parenthood; 
Concern for Health Options: Information, Care and Education, Inc. 
(CHOICE), a nonprofit corporation; and Clergy Consultation Service of 
Northeastern Pennsylvania, a voluntary organization. Later, appellee 
Obstetrical Society of Philadelphia intervened as a party plaintiff. Named 
as original defendants were F. Emmett Fitzpatrick, Jr., District Attorney 
of Philadelphia County, and Helene Wohlgemuth, the then Secretary of 
Welfare of the Commonwealth of Pennsylvania. Subsequently, the Com-
monwealth’s Attorney General and the Commonwealth itself intervened as 
parties defendant.

The District Court, in a ruling not under challenge here, eventually 
dismissed Planned Parenthood, CHOICE, and Clergy Consultation as 
plaintiffs. Planned Parenthood Assn. v. Fitzpatrick, 401 F. Supp. 554, 
562, 593-594 (1975).

The present posture of the case, as a consequence, is a suit between 
Franklin and the Obstetrical Society, as plaintiffs-appellees, and Aldo
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The three-judge court on October 10 issued a preliminary 
injunction restraining the enforcement of a number of those 
provisions.* 4 Each side sought a class-action determination; 
the plaintiffs’, but not the defendants’, motion to this effect 
was granted.5

The case went to trial in January 1975. The court received 
extensive testimony from expert witnesses on all aspects of 
abortion procedures. The resulting judgment declared the 
Act to be severable, upheld certain of its provisions, and held 
other provisions unconstitutional. Planned Parenthood Assn, 
v. Fitzpatrick, 401 F. Supp. 554 (1975).6 The court sustained 
the definition of “informed consent” in § 2; the facility-
approval requirement and certain of the reporting require-
ments of §6; § 8’s authorization of rules and regulations; 
and, by a divided vote, the informed consent requirement 
of § 3 (a). It overturned § 3 (b)(i)’s spousal-consent require-

Colautti, the present Secretary of Welfare, the Attorney General, the 
Commonwealth, and the District Attorney, as defendants-appellants.

We agree with the District Court’s ruling in the cited 1975 opinion, 401 
F. Supp., at 561-562, 594, that under Doe v. Bolton, 410 U. S. 179, 188 
(1973), the plaintiff physicians have standing to challenge §5 (a), and 
that their claims present a justiciable controversy. See Planned Parent-
hood of Central Missouri v. Danforth, 428 U. S. 52, 62 (1976).

4 The court preliminarily enjoined the enforcement of the spousal- and 
parental-consent requirements, § 3 (b); the penal provisions of § 3 (e); 
the requirements of §§ 5 (a) and (d); the restriction on abortions subse-
quent to viability, § 6 (b); the facility-approval requirement, § 6 (c); the 
reporting provisions, § 6 (d); most of the penal provisions of § 6 (i); the 
restrictions on funding of abortions, § 7; and the definitions of “viable 
and “informed consent” in § 2. Record, Doc. No. 16; see Planned Parent-
hood Assn. v. Fitzpatrick, 401 F. Supp., at 559.

5 The court ruled that “the present action is determined to be a class 
action on behalf of the class of Pennsylvania physicians who perform 
abortions and/or counsel their female patients with regard to family 
planning and pregnancy including the option of abortion, and the sub-class 
of members of the Obstetrical Society of Philadelphia who practice m 
Pennsylvania.” Record, Doc. No. 57.

6 See also Doe v. Zimmerman, 405 F. Supp. 534 (MD Pa. 1975).
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ment and, again by a divided vote, § 3 (b)(ii)’s parental- 
consent requirement; § 6’s reporting requirements relating to 
spousal and parental consent; § 6’s prohibition of advertising; 
and § 7’s restriction on abortion funding. The definition of 
“viable” in § 2 was declared void for vagueness and, because 
of the incorporation of this definition, § 6’s proscription of 
abortions after viability, except to preserve the life or health 
of the woman, was struck down. Finally, in part because of 
the incorporation of the definition of “viable,” and in part 
because of the perceived overbreadth of the phrase “may be 
viable,” the court invalidated the viability-determination and 
standard-of-care provisions of § 5 (a). 401 F. Supp., at 594.

Both sides appealed to this Court. While the appeals were 
pending, the Court decided Virginia State Board of Pharmacy 
v. Virginia Citizens Consumer Council, 425 U. S. 748 (1976); 
Planned Parenthood of Central Missouri v. Danforth, 428 
U. S. 52 (1976); and Singleton v. Wulff, 428 U. S. 106 (1976). 
Virginia State Board shed light on the prohibition of adver-
tising for abortion services. Planned Parenthood had direct 
bearing on the patient-, spousal-, and parental-consent issues 
and was instructive on the definition-of-viability issue. Single- 
ton concerned the issue of standing to challenge abortion 
regulations. Accordingly, that portion of the three-judge 
court’s judgment which was the subject of the plaintiffs’ 
appeal was summarily affirmed. Franklin v. Fitzpatrick, 428 
U. S. 901 (1976). And that portion of the judgment which 
was the subject of the defendants’ appeal was vacated and 
remanded for further consideration in the light of Planned 
Parenthood, Singleton, and Virginia State Board. Beal v. 
Franklin, 428 U. S. 901 (1976).

On remand, the parties entered into a stipulation which 
disposed of all issues except the constitutionality of §§ 5 (a) 
and 7. Relying on this Court’s supervening decisions in Beal 
v. Doe, 432 U. S. 438 (1977), and Maher v. Roe, 432 U. S. 464 
(1977), the District Court found, contrary to its original view, 
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see 401 F. Supp., at 594, that § 7 did not violate either Tit. 
XIX of the Social Security Act, as added, 79 Stat. 343, and 
amended, 42 U. S. C. § 1396 et seq., or the Equal Protection 
Clause of the Fourteenth Amendment. App. 241a. The 
court, however, declared: “After reconsideration of section 
5 (a) in light of the most recent Supreme Court decisions, we 
adhere to our original view and decision that section 5 (a) is 
unconstitutional.” Id., at 240a-214a. Since the plaintiffs- 
appellees have not appealed from the ruling with respect to 
§ 7, the only issue remaining in this protracted litigation is the 
validity of § 5 (a).

II
Three cases in the sensitive and earnestly contested abortion 

area provide essential background for the present controversy.
In Roe v. Wade, 410 IT. S. 113 (1973), this Court concluded 

that there is a right of privacy, implicit in the liberty secured 
by the Fourteenth Amendment, that “is broad enough to 
encompass a woman’s decision whether or not to terminate 
her pregnancy.” Id., at 153. This right, we said, although 
fundamental, is not absolute or unqualified, and must be 
considered against important state interests in the health of 
the pregnant woman and in the potential life of the fetus. 
“These interests are separate and distinct. Each grows in 
substantiality as the woman approaches term and, at a point 
during pregnancy, each becomes ‘compelling.’ ” Id., at 162- 
163. For both logical and biological reasons, we indicated 
that the State’s interest in the potential life of the fetus 
reaches the compelling point at the stage of viability. Hence, 
prior to viability, the State may not seek to further this 
interest by directly restricting a woman’s decision whether or 
not to terminate her pregnancy.7 But after viability, the 

7 In Maher v. Roe, 432 U. S. 464, 471-477 (1977), the Court ruled that 
a State may withhold funding to indigent women even though such 
withholding influences the abortion decision prior to viability. The Court, 
however, reaffirmed that a State during this period may not impose direct 
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State, if it chooses, may regulate or even prohibit abortion 
except where necessary, in appropriate medical judgment, to 
preserve the life or health of the pregnant woman. Id., at 
163-164.

We did not undertake in Roe to examine the various factors 
that may enter into the determination of viability. We 
simply observed that, in the medical and scientific communi-
ties, a fetus is considered viable if it is “potentially able to 
live outside the mother’s womb, albeit with artificial aid.” 
Id., at 160. We added that there must be a potentiality of 
“meaningful life,” id., at 163, not merely momentary survival. 
And we noted that viability “is usually placed at about seven 
months (28 weeks) but may occur earlier, even at 24 weeks.” 
Id., at 160. We thus left the point flexible for anticipated 
advancements in medical skill.

Roe stressed repeatedly the central role of the physician, 
both in consulting with the woman about whether or not to 
have an abortion, and in determining how any abortion was 
to be carried out. We indicated that up to the points where 
important state interests provide compelling justifications for 
intervention, “the abortion decision in all its aspects is inher-
ently, and primarily, a medical decision,” id., at 166, and we 
added that if this privilege were abused, “the usual remedies, 
judicial and intra-professional, are available.” Ibid.

Roe’s companion case, Doe v. Bolton, 410 U. S. 179 (1973), 
underscored the importance of affording the physician ade-
quate discretion in the exercise of his medical judgment. 
After the Court there reiterated that “a pregnant woman does 
not have an absolute constitutional right to an abortion on 
her demand,” id., at 189, the Court discussed, in a vagueness-
attack context, the Georgia statute’s requirement that a physi-
cian’s decision to perform an abortion must rest upon “his 
best clinical judgment.” The Court found it critical that that 

obstacles—such as criminal penalties—to further its interest in the poten-
tial life of the fetus.
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judgment “may be exercised in the light of all factors— 
physical, emotional, psychological, familial, and the woman’s 
age—relevant to the well-being of the patient.” Id., at 192.

The third case, Planned Parenthood of Central Missouri v. 
Danforth, 428 U. S. 52 (1976), stressed similar themes. There 
a Missouri statute that defined viability was challenged on 
the ground that it conflicted with the discussion of viability 
in Roe and that it was, in reality, an attempt to advance the 
point of viability to an earlier stage in gestation. The Court 
rejected that argument, repeated the Roe definition of via-
bility, 428 U. S., at 63, and observed again that viability is 
“a matter of medical judgment, skill, and technical ability, 
and we preserved [in Roe] the flexibility of the term.” Id., 
at 64. The Court also rejected a contention that “a specified 
number of weeks in pregnancy must be fixed by statute as the 
point of viability.” Id., at 65. It said:

“In any event, we agree with the District Court that it 
is not the proper function of the legislature or the courts 
to place viability, which essentially is a medical concept, 
at a specific point in the gestation period. The time 
when viability is achieved may vary with each pregnancy, 
and the determination of whether a particular fetus is 
viable is, and must be, a matter for the judgment of the 
responsible attending physician.” Id., at 64.

In these three cases, then, this Court has stressed viability, 
has declared its determination to be a matter for medical 
judgment, and has recognized that differing legal conse-
quences ensue upon the near and far sides of that point in 
the human gestation period. We reaffirm these principles. 
Viability is reached when, in the judgment of the attending 
physician on the particular facts of the case before him, there 
is a reasonable likelihood of the fetus’ sustained survival 
outside the womb, with or without artificial support. Because 
this point may differ with each pregnancy, neither the legisla-
ture nor the courts may proclaim one of the elements entering 
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into the ascertainment of viability—be it weeks of gestation 
or fetal weight or any other single factor—as the determinant 
of when the State has a compelling interest in the life or 
health of the fetus. Viability is the critical point. And we 
have recognized no attempt to stretch the point of viability 
one way or the other.

With these principles in mind, we turn to the issues pre-
sented by the instant controversy.

Ill
The attack mounted by the plaintiffs-appellees upon § 5 (a) 

centers on both the viability-determination requirement and 
the stated standard of care. The former provision, requiring 
the physician to observe the care standard when he deter-
mines that the fetus is viable, or when “there is sufficient 
reason to believe that the fetus may be viable,” is asserted to 
be unconstitutionally vague because it fails to inform the 
physician when his duty to the fetus arises, and because it 
does not make the physician’s good-faith determination of 
viability conclusive. This provision is also said to be uncon-
stitutionally overbroad, because it carves out a new time 
period prior to the stage of viability, and could have a 
restrictive effect on a couple who wants to abort a fetus 
determined by genetic testing to be defective.8 The standard 
of care, and in particular the requirement that the physician 
employ the abortion technique “which would provide the best 
opportunity for the fetus to be aborted alive so long as a 
different technique would not be necessary in order to preserve 
the life or health of the mother,” is said to be void for vague-
ness and to be unconstitutionally restrictive in failing to afford 

8 The plaintiffs-appellees introduced evidence that modem medical tech-
nology makes it possible to detect whether a fetus is afflicted with such 
disorders as Tay-Sachs disease and Down’s syndrome (mongolism). Such 
testing, however, often cannot be completed until after 18-20 weeks’ 
gestation. App. 53a-56a (testimony of Hope Punnett, Ph. D.).



390 OCTOBER TERM, 1978

Opinion of the Court 439U.S.

the physician sufficient professional discretion in determining 
which abortion technique is appropriate.

The defendants-appellants, in opposition, assert that the 
Pennsylvania statute is concerned only with post-viability 
abortions and with prescribing a standard of care for those 
abortions. They assert that the terminology “may be viable” 
correctly describes the statistical probability of fetal survival 
associated with viability; that the viability-determination 
requirement is otherwise sufficiently definite to be interpreted 
by the medical community; and that it is for the legislature, 
not the judiciary, to determine whether a viable but genetically 
defective fetus has a right to life. They contend that the 
standard-of-care provision preserves the flexibility required for 
sound medical practice, and that it simply requires that when a 
physician has a choice of procedures of equal risk to the 
woman, he must select the procedure least likely to be fatal 
to the fetus.

IV
We agree with plaintiffs-appellees that the viability-deter-

mination requirement of § 5 (a) is ambiguous, and that its 
uncertainty is aggravated by the absence of a scienter require-
ment with respect to the finding of viability. Because we 
conclude that this portion of the statute is void for vagueness, 
we find it unnecessary to consider appellees’ alternative argu-
ments based on the alleged overbreadth of § 5 (a).

A
It is settled that, as a matter of due process, a criminal 

statute that “fails to give a person of ordinary intelligence fair 
notice that his contemplated conduct is forbidden by the 
statute,” United States v. Harriss, 347 U. S. 612, 617 (1954), 
or is so indefinite that “it encourages arbitrary and erratic 
arrests and convictions,” Papachristou v. Jacksonville, 405 
U. S. 156, 162 (1972), is void for vagueness. See generally 
Grayned v. City of Rockford, 408 U. S. 104, 108-109 (1972).
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This appears to be especially true where the uncertainty 
induced by the statute threatens to inhibit the exercise of con-
stitutionally protected rights. Id., at 109; Smith v. Goguen, 
415 U. S. 566, 573 (1974); Keyishian v. Board of Regents, 
385 U. S. 589, 603-604 (1967).

Section 5 (a) requires every person who performs or induces 
an abortion to make a determination, “based on his experi-
ence, judgment or professional competence,” that the fetus is 
not viable. If such person determines that the fetus is viable, 
or if “there is sufficient reason to believe that the fetus may 
be viable,” then he must adhere to the prescribed standard of 
care. See n. 1, supra. This requirement contains a double 
ambiguity. First, it is unclear whether the statute imports 
a purely subjective standard, or whether it imposes a mixed 
subjective and objective standard. Second, it is uncertain 
whether the phrase “may be viable” simply refers to viability, 
as that term has been defined in Roe and in Planned Parent-
hood, or whether it refers to an undefined penumbral or 
“gray” area prior to the stage of viability.

The statute requires the physician to conform to the pre-
scribed standard of care if one of two conditions is satisfied: 
if he determines that the fetus “is viable,” or “if there is 
sufficient reason to believe that the fetus may be viable.” 
Apparently, the determination of whether the fetus “is viable” 
is to be based on the attending physician’s “experience, 
judgment or professional competence,” a subjective point of 
reference. But it is unclear whether the same phrase applies 
to the second triggering condition, that is, to “sufficient reason 
to believe that the fetus may be viable.” In other words, it 
is ambiguous whether there must be “sufficient reason” from 
the perspective of the judgment, skill, and training of the 
attending physician, or “sufficient reason” from the perspec-
tive of a cross section of the medical community or a panel of 
experts. The latter, obviously, portends not an inconsequen-
tial hazard for the typical private practitioner who may not
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have the skills and technology that are readily available at a 
teaching hospital or large medical center.

The intended distinction between the phrases “is viable” 
and “may be viable” is even more elusive. Appellants argue 
that no difference is intended, and that the use of the “may 
be viable” words i “simply incorporates the acknowledged 
medical fact that a fetus is ‘viable’ if it has that statistical 
‘chance’ of survival recognized by the medical community.” 
Brief for Appellants 28. The statute, however, does not 
support the contention that “may be viable” is synonymous 
with, or merely intended to explicate the meaning of, “viable.”9

Section 5 (a) requires the physician to observe the pre-
scribed standard of care if he determines “that the fetus is 
viable or if there is sufficient reason to believe that the fetus 
may be viable” (emphasis supplied). The syntax clearly 
implies that there are two distinct conditions under which the 
physician must conform to the standard of care. Appellants’ 
argument that “may be viable” is synonymous with “viable” 
would make either the first or the second condition redundant 
or largely superfluous, in violation of the elementary canon of 
construction that a statute should be interpreted so as not to 
render one part inoperative. See United States v. Menasche, 
348 U. S. 528, 538-539 (1955).

Furthermore, the suggestion that “may be viable” is an 
explication of the meaning of “viable” flies in the face of the 
fact that the statute, in § 2, already defines “viable.” This, 
presumably, was intended to be the exclusive definition of 
“viable” throughout the Act.10 In this respect, it is significant 

9 Appellants do not argue that federal-court abstention is required on 
this issue, nor is it appropriate, given the extent of the vagueness that 
afflicts § 5 (a), for this Court to abstain sua sponte. See Bellotti v. Baird, 
428 U. S. 132, 143 n. 10 (1976).

10 The statute says that viable “means,” not “includes,” the capability 
of a fetus “to live outside the mother’s womb albeit with artificial aid. 
As a rule, “[a] definition which declares what a term 'means’. . . excludes
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that § 6 (b) of the Act speaks only of the limited availability 
of abortion during the stage of a pregnancy “subsequent to 
viability.” The concept of viability is just as important in 
§ 6 (b) as it is in §5 (a). Yet in § 6 (b) the legislature 
found it unnecessary to explain that a “viable” fetus includes 
one that “may be viable.”

Since we must reject appellants’ theory that “may be via-
ble” means “viable,” a second serious ambiguity appears in 
the statute. On the one hand, as appellees urge and as the 
District Court found, see 401 F. Supp., at 572, it may be that 
“may be viable” carves out a new time period during preg-
nancy when there is a remote possibility of fetal survival 
outside the womb, but the fetus has not yet attained the 
reasonable likelihood of survival that physicians associate with 
viability. On the other hand, although appellants do not 
argue this, it may be that “may be viable” refers to viability 
as physicians understand it, and “viable” refers to some unde-
termined stage later in pregnancy. We need not resolve this 
question. The crucial point is that “viable” and “may be 
viable” apparently refer to distinct conditions, and that one of 
these conditions differs in some indeterminate way from the 
definition of viability as set forth in Roe and in Planned 
Parenthood.* 11

Because of the double ambiguity in the viability-deter-
mination requirement, this portion of the Pennsylvania statute 
is readily distinguishable from the requirement that an abor-
tion must be “necessary for the preservation of the mother’s 
life or health,” upheld against a vagueness challenge in United 

any meaning that is not stated.” 2A C. Sands, Statutes and Statutory 
Construction § 47.07 (4th ed. Supp. 1978).

11 Since our ruling today is confined to the conclusion that the viability-
determination requirement of § 5 (a) is impermissibly vague, there is no 
merit in the dissenting opinion’s suggestion, post, at 406, that the Court has 
tacitly disown[ed]” the definition of viability as set forth in Roe and 

Planned Parenthood. On the contrary, as noted above, supra, at 388, we 
reaffirm what was said in those decisions about this critical concept.
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States v. Vuitch, 402 U. S. 62, 69-72 (1971), and the require-
ment that a physician determine, on the basis of his “best 
clinical judgment,” that an abortion is “necessary,” upheld 
against a vagueness attack in Doe v. Bolton, 410 U. S., at 
191-192. The contested provisions in those cases had been 
interpreted to allow the physician to make his determination 
in the light of all attendant circumstances—psychological and 
emotional as well as physical—that might be relevant to the 
well-being of the patient. The present statute does not 
afford broad discretion to the physician. Instead, it conditions 
potential criminal liability on confusing and ambiguous cri-
teria. It therefore presents serious problems of notice, dis-
criminatory application, and chilling effect on the exercise of 
constitutional rights.

B
The vagueness of the viability-determination requirement 

of § 5 (a) is compounded by the fact that the Act subjects 
the physician to potential criminal liability without regard to 
fault. Under § 5 (d), see n. 1, supra, a physician who fails to 
abide by the standard of care when there is sufficient reason 
to believe that the fetus “may be viable” is subject “to such 
civil or criminal liability as would pertain to him had the 
fetus been a child who was intended to be bom and not 
aborted.” To be sure, the Pennsylvania law of criminal 
homicide, made applicable to the physician by § 5 (d), condi-
tions guilt upon a finding of scienter. See Pa. Stat. Ann., 
Tit. 18, §§ 2501-2504 (Purdon 1973 and Supp. 1978). The 
required mental state, however, is that of “intentionally, 
knowingly, recklessly or negligently caus[ing] the death of 
another human being.” § 2501 (1973). Thus, the Pennsyl-
vania law of criminal homicide requires scienter with respect 
to whether the physician’s actions will result in the death of 
the fetus. But neither the Pennsylvania law of criminal 
homicide, nor the Abortion Control Act, requires that the
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physician be culpable in failing to find sufficient reason to 
believe that the fetus may be viable.12

This Court has long recognized that the constitutionality of 
a vague statutory standard is closely related to whether that 
standard incorporates a requirement of mens rea. See, for 
example, United States n . United States Gypsum Co., 438 
U. S. 422, 434—446 (1978); Papachristou v. Jacksonville, 
405 U. S., at 163; Boyce Motor Lines v. United States, 342 
U. S. 337,342 (1952) ,13 Because of the absence of a scienter re-
quirement in the provision directing the physician to determine 
whether the fetus is or may be viable, the statute is little 
more than “a trap for those who act in good faith.” United 
States v. Ragen, 314 U. S. 513, 524 (1942).

The perils of strict criminal liability are particularly acute 
here because of the uncertainty of the viability determination 
itself. As the record in this case indicates, a physician deter-
mines whether or not a fetus is viable after considering a 
number of variables: the gestational age of the fetus, derived 
from the reported menstrual history of the woman; fetal 
weight, based on an inexact estimate of the size and condition 
of the uterus; the woman’s general health and nutrition; the 

12 Section 5 (a) does provide that the determination of viability is to be 
based on the physician’s “experience, judgment or professional compe-
tence.” A subjective standard keyed to the physician’s individual skill 
and abilities, however, is different from a requirement that the physician 
be culpable or blameworthy for his performance under such a standard. 
Moreover, as noted above, it is ambiguous whether this subjective language 
applies to the second condition that activates the duty to the fetus, 
namely, “sufficient reason to believe that the fetus may be viable.”

8 [T]he requirement of a specific intent to do a prohibited act may 
avoid those consequences to the accused which may otherwise render a 
vague or indefinite statute invalid. . . . The requirement that the act 
must be willful or purposeful may not render certain, for all purposes, a 
statutory definition of the crime which is in some respects uncertain. But 
it does relieve the statute of the objection that it punishes without warning 
an offense of which the accused was unaware.” Screws v. United States, 
325 U. S. 91, 101-102 (1945) (plurality opinion).
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quality of the available medical facilities; and other factors.14 
Because of the number and the imprecision of these variables, 
the probability of any particular fetus’ obtaining meaningful 
life outside the womb can be determined only with difficulty. 
Moreover, the record indicates that even if agreement may be 
reached on the probability of survival, different physicians 
equate viability with different probabilities of survival, and 
some physicians refuse to equate viability with any numerical 
probability at all.15 In the face of these uncertainties, it is 
not unlikely that experts will disagree over whether a par-
ticular fetus in the second trimester has advanced to the stage 
of viability. The prospect of such disagreement, in conjunc-
tion with a statute imposing strict civil and criminal liability 
for an erroneous determination of viability, could have a 
profound chilling effect on the willingness of physicians to 
perform abortions near the point of viability in the manner 
indicated by their best medical judgment.

Because we hold that the viability-determination provision 
of § 5 (a) is void on its face, we need not now decide whether, 
under a properly drafted statute, a finding of bad faith or 
some other type of scienter would be required before a physi-
cian could be held criminally responsible for an erroneous 
determination of viability. We reaffirm, however, that “the 
determination of whether a particular fetus is viable is, and 
must be, a matter for the judgment of the responsible attend-
ing physician.” Planned Parenthood of Central Missouri v.

14 See App. 5a-6a, 10a, 17a (testimony of Louis Gerstley III, M. D.); 
id., at 77a-78a, 81a (testimony of Thomas W. Hilgers, M. D.); id., at 
93a-101a, 109a, 112a (testimony of William J. Keenan, M. D.).

15 See id., at 8a (testimony of Dr. Gerstley) (viability means 5% chance 
of survival, “certainly at least two to three percent”); id., at 104a 
(testimony of Dr. Keenan) (10% chance of survival would be viable); 
id., at 144a (deposition of John Franklin, M. D.) (viability means “ten 
percent or better” probability of survival); id., at 132a (testimony of 
Arturo Hervada, M. D.) (it is misleading to be obsessed with a particular 
percentage figure).
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Danforth, 428 U. S., at 64. State regulation that impinges 
upon this determination, if it is to be constitutional, must 
allow the attending physician “the room he needs to make his 
best medical judgment.” Doe v. Bolton, 410 U. S., at 192.

V
We also conclude that the standard-of-care provision of 

§ 5 (a) is impermissibly vague.16 The standard-of-care pro-
vision, when it applies, requires the physician to

“exercise that degree of professional skill, care and dili-
gence to preserve the life and health of the fetus which 
such person would be required to exercise in order to 
preserve the life and health of any fetus intended to be 
born and not aborted and the abortion technique em-
ployed shall be that which would provide the best op-
portunity for the fetus to be aborted alive so long as a 
different technique would not be necessary in order to 
preserve the life or health of the mother.”

Plaintiffs-appellees focus their attack on the second part of 
the standard, requiring the physician to employ the abortion 
technique offering the greatest possibility of fetal survival, 
provided some other technique would not be necessary in 
order to preserve the life or health of the mother.17

16 The dissenting opinion questions whether the alleged vagueness of the 
standard-of-care provision is properly before us, since it is said that this 
issue was not reached by the District Court. That court, however, de-
clared § 5 (a) unconstitutional in its entirety, including both the viability-
determination requirement and the standard-of-care provision. App. 243a. 
Appellees, as the prevailing parties, may of course assert any ground in 
support of that judgment, “whether or not that ground was relied upon 
or even considered by the trial court.” Dandridge v. Williams, 397 U. S. 
471, 475 n. 6 (1970).

17 In Planned Parenthood of Central Missouri v. Danforth, 428 U. S. 
o2, 81-84 (1976), the Court struck down a provision similar to the first 
Part of the standard-of-care provision of § 5 (a), on the ground that it 
applied at all stages of gestation and not just to the period subsequent to 
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The District Court took extensive testimony from various 
physicians about their understanding of this requirement. 
That testimony is illuminating. When asked what method 
of abortion they would prefer to use in the second trimester 
in the absence of § 5 (a), the plaintiffs’ experts said that they 
thought saline amnio-infusion was the method of choice.18 
This was described as a method involving removal of 
amniotic fluid and injection of a saline or other solution into 
the amniotic sac. See Planned Parenthood of Central Missouri 
v. Danforth, 428 U. S., at 75-79. All physicians agreed, how-
ever, that saline amnio-infusion nearly always is fatal to the 
fetus,19 20 and it was commonly assumed that this method would 
be prohibited by the statute.

When the plaintiffs’ and defendants’ physician-experts re-
spectively were asked what would be the method of choice 
under § 5 (a), opinions differed widely. Preferences ranged 
from no abortion, to prostaglandin infusion, to hysterotomy, 
to oxytocin induction.29 Each method, it was generally con-
ceded, involved disadvantages from the perspective of the 
woman. Hysterotomy, a type of Caesarean section proce-
dure, generally was considered to have the highest incidence 
of fetal survival of any of the abortifacients. Hysterotomy, 
however, is associated with the risks attendant upon any 
operative procedure involving anesthesia and incision of

viability. Except to the extent that § 5 (a) is also alleged to apply prior 
to the point of viability, a contention we do not reach, see supra, at 390, 
appellees do not challenge the standard-of-care provision on overbreadth 
grounds.

18 App. Ua (testimony of Dr. Gerstley); id., at 28a (testimony of Dr. 
Franklin).

19 See, e. g., id., at 28a (testimony of Dr. Franklin); id., at 36a (testi-
mony of Fred Mecklenburg, M. D.).

20 There was testimony that dilation and curettage and dilation and 
suction, two of the more common methods of abortion in the first 
trimester, normally are not used in the second trimester. Id., at 39a-40a 
(testimony of Dr. Mecklenburg).
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tissue.21 And all physicians agreed that future children bom 
to a woman having a hysterotomy would have to be delivered 
by Caesarean section because of the likelihood of rupture of 
the scar.22

Few of the testifying physicians had had any direct experi-
ence with prostaglandins, described as drugs that stimulate 
uterine contractibility, inducing premature expulsion of the 
fetus. See Planned Parenthood of Central Missouri v. Dan-
forth, 428 U. S., at 77-78. It was generally agreed that the 
incidence of fetal survival with prostaglandins would be sig-
nificantly greater than with saline amnio-infusion.23 Several 
physicians testified, however, that prostaglandins have unde-
sirable side effects, such as nausea, vomiting, headache, and 
diarrhea, and indicated that they are unsafe with patients 
having a history of asthma, glaucoma, hypertension, cardio-
vascular disease, or epilepsy.24 See Wynn v. Scott, 449 F. 
Supp. 1302, 1326 (ND Ill. 1978). One physician recom-
mended oxytocin induction. He doubted, however, whether 
the procedure would be fully effective in all cases, and he in-
dicated that the procedure was prolonged and expensive.25

The parties acknowledge that there is disagreement among 
medical authorities about the relative merits and the safety of 
different abortion procedures that may be used during the 
second trimester. See Brief for Appellants 24. The appel-
lants submit, however, that the only legally relevant con-
siderations are that alternatives exist among abortifacients, 

21 Id., at 23a (testimony of Dr. Franklin); id., at 43a (testimony of Dr. 
Mecklenburg); id., at 73a (testimony of Dr. Hilgers).

22 See, e. g.} id., at 13a (testimony of Dr. Gerstley); id., at 28a (tes-
timony of Dr. Franklin).

3See, e. g., id., at Ua-12a (testimony of Dr. Gerstley); id., at 28a 
(testimony of Dr. Franklin).

See id., at 11a (testimony of Dr. Gerstley); id., at 37a-38a (testi- 
^r' Mecklenburg); id., at 72a (testimony of Dr. Hilgers).

Id., at 12a (testimony of Dr. Gerstley).
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“and that the physician, mindful of the state’s interest in pro-
tecting viable life, must make a competent and good faith 
medical judgment on the feasibility of protecting the fetus’ 
chance of survival in a manner consistent with the life and 
health of the pregnant woman.” Id., at 25. We read § 5 (a), 
however, to be much more problematical.

The statute does not clearly specify, as appellants imply, 
that the woman’s life and health must always prevail over the 
fetus’ life and health when they conflict. The woman’s life 
and health are not mentioned in the first part of the stated 
standard of care, which sets forth the general duty to the 
viable fetus; they are mentioned only in the second part 
which deals with the choice of abortion procedures. More-
over, the second part of the standard directs the physician to 
employ the abortion technique best suited to fetal survival 
“so long as a different technique would not be necessary in 
order to preserve the life or health of the mother” (emphasis 
supplied). In this context, the word “necessary” suggests 
that a particular technique must be indispensable to the 
woman’s life or health—not merely desirable—before it may 
be adopted. And “the life or health of the mother,” as used 
in § 5 (a), has not been construed by the courts of the Com-
monwealth to mean, nor does it necessarily imply, that all fac-
tors relevant to the welfare of the woman may be taken into 
account by the physician in making his decision. Cf. United 
States v. Vuitch, 402 U. S., at 71-72; Doe v. Bolton, 410 
U. S., at 191.

Consequently, it is uncertain whether the statute permits 
the physician to consider his duty to the patient to be para-
mount to his duty to the fetus, or whether it requires the 
physician to make a “trade-off” between the woman s 
health and additional percentage points of fetal survival. 
Serious ethical and constitutional difficulties, that we do not 
address, lurk behind this ambiguity. We hold only that 
where conflicting duties of this magnitude are involved, the 
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State, at the least, must proceed with greater precision before 
it may subject a physician to possible criminal sanctions.

Appellants’ further suggestion that § 5 (a) requires only 
that the physician make a good-faith selection of the proper 
abortion procedure finds no support in either the language or 
an authoritative interpretation of the statute.26 Certainly, 
there is nothing to suggest a mens rea requirement with 
respect to a decision whether a particular abortion method 
is necessary in order to preserve the life or health of the 
woman. The choice of an appropriate abortion technique, as 
the record in this case so amply demonstrates, is a complex 
medical judgment about which experts can—and do—dis-
agree. The lack of any scienter requirement exacerbates the 
uncertainty of the statute. We conclude that the standard- 
of-care provision, like the viability-determination require-
ment, is void for vagueness.

The judgment of the District Court is affirmed.

It is so ordered.

Mr . Justic e White , with whom The  Chief  Justice  and 
Mr . Justice  Rehnqui st  join, dissenting.

Because the Court now withdraws from the States a sub-
stantial measure of the power to protect fetal life that was 
reserved to them in Roe v. Wade, 410 U. S. 113 (1973), and 
reaffirmed in Planned Parenthood oj Central Missouri v. Dan-
forth, 428 U. S. 52 (1976), I file this dissent.

I
In Roe v. Wade, the Court defined the term “viability” to 

signify the stage at which a fetus is “potentially able to live 
outside the mother’s womb, albeit with artificial aid.” This 
is the point at which the State’s interest in protecting fetal 

8 Appellants, again, do not argue or suggest that we should abstain 
rom passing on this issue. See n. 9, supra.
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life becomes sufficiently strong to permit it to “go so far as 
to proscribe abortion during that period, except when it is 
necessary to preserve the life or health of the mother.” 410 
U. S., at 163-164.

The Court obviously crafted its definition of viability with 
some care, and it chose to define that term not as that stage 
of development at which the fetus actually is able or actually 
has the ability to survive outside the mother’s womb, with or 
without artificial aid, but as that point at which the fetus is 
potentially able to survive. In the ordinary usage of these 
words, being able and being potentially able do not mean the 
same thing. Potential ability is not actual ability. It is 
ability “[e]xisting in possibility, not in actuality.” Webster’s 
New International Dictionary (2d ed. 1958). The Court’s 
definition of viability in Roe v. Wade reaches an earlier point 
in the development of the fetus than that stage at which a 
doctor could say with assurance that the fetus would survive 
outside the womb.

It was against this background that the Pennsylvania 
statute at issue here was adopted and the District Court’s 
judgment was entered. Insofar as Roe v. Wade was con-
cerned, Pennsylvania could have defined viability in the 
language of that case—“potentially able to live outside the 
mother’s womb”—and could have forbidden all abortions after 
this stage of any pregnancy. The Pennsylvania Act, how-
ever, did not go so far. It forbade entirely only those 
abortions where the fetus had attained viability as defined in § 2 
of the Act, that is, where the fetus had “the capability ... to 
live outside the mother’s womb albeit with artificial aid.’ 
Pa. Stat. Ann., Tit. 35, § 6602 (Purdon 1977) (emphasis added). 
But the State, understanding that it also had the power under 
Roe v. Wade to regulate where the fetus was only “potentially 
able” to exist outside the womb, also sought to regulate, but 
not forbid, abortions where there was sufficient reason to believe 
that the fetus “may be viable”; this language was reasonably 
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believed by the State to be equivalent to what the Court 
meant in 1973 by the term “potentially able to live outside 
the mother’s womb.” Under § 5 (a), abortionists must not 
only determine whether the fetus is viable but also whether 
there is sufficient reason to believe that the fetus may be 
viable. If either condition exists, the method of abortion is 
regulated and a standard of care imposed. Under § 5 (d), 
breach of these regulations exposes the abortionist to the civil 
and criminal penalties that would be applicable if a live birth 
rather than an abortion had been intended.

In the original opinion and judgment of the three-judge 
court, Planned Parenthood Assn. v. Fitzpatrick, 401 F. Supp. 
554 (ED Pa. 1975), § 5 (a) was invalidated on two grounds: 
first, because it required a determination of viability and 
because that term, as defined in § 2, was held to be unen- 
forceably vague; and second, because the section required a 
determination of when a fetus may be viable, it was thought 
to regulate a period of time prior to viability and was there-
fore considered to be invalid under this Court’s cases. The 
District Court was not disturbed by the fact that its opinion 
declared the term “viability” as used in this Court’s opinion in 
Roe v. Wade to be hopelessly vague since it understood that 
opinion also to have given specific content to that term and 
to have held that a State could not consider any fetus to be 
viable prior to the 24th week of pregnancy. This was concrete 
guidance to the States, and because the “may be viable” 
provision of § 5 (a) “tendfed] to carve out a . . . period of 
tune of potential viability [which might cover a period of] 
20 to 26 weeks gestation,” 401 F. Supp., at 572, the State was 
unlawfully regulating the second trimester. Because it sought 
to enforce § 5 (a), § 5 (d) was also invalidated. Section 6 (b), 
which forbade all abortions after viability, also fell to the 
challenge of vagueness.

The District Court’s judgment was pending on appeal here 
when Planned Parenthood of Central Missouri v. Danforth, 
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supra, was argued and decided. There, the state Act defined 
viability as “that stage of fetal development when the life 
of the unborn child may be continued indefinitely outside 
the womb by natural or artificial life-supportive systems.” 
428 U. 8., at 63. This definition was attacked as impermis-
sibly expanding the Roe v. Wade definition of viability; the 
“mere possibility of momentary survival,” it was argued, was 
not the proper standard under the Court’s cases. 428 U. 8., at 
63. It was also argued in this Court that the “may be” language 
of the Missouri statute was vulnerable for the same reasons 
that the “may be” provision of the Pennsylvania statute had 
been invalidated by the District Court in the case now before 
us. Brief for Appellants, 0. T. 1975, No. 74-1151, pp. 65- 
66, quoting Planned Parenthood Assn. v. Fitzpatrick, supra, 
at 571-572. This Court, however, rejected these arguments 
and sustained the Missouri definition as consistent with Roe, 
“even when read in conjunction with” another section of the 
Act that proscribed all abortions not necessary to preserve the 
life or health of the mother “unless the attending physician 
first certifies with reasonable medical certainty that the fetus 
is not viable,” that is, that it has not reached that stage at 
which it may exist indefinitely outside the mother’s womb. 
428 U. S., at 63-64. The Court noted that one of the appel-
lant doctors “had no particular difficulty with the statutory 
definition” and added that the Missouri definition might well 
be considered more favorable to the complainants than the 
Roe definition since the “point when life can be ‘continued 
indefinitely outside the womb’ may well occur later in preg-
nancy than the point where the fetus is ‘potentially able to 
live outside the mother’s womb.’ ” 428 U. S., at 64. The 
Court went on to make clear that it was not the proper func-
tion of the legislature or of the courts to place viability at a 
specific point in the gestation period. The “flexibility of the 
term,” which was essentially a medical concept, was to be pre-
served. Ibid. The Court plainly reaffirmed what it had held 
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in Roe v. Wade: Viability refers not only to that stage of 
development when the fetus actually has the capability of 
existing outside the womb but also to that stage when the 
fetus may have the ability to do so. The Court also reaffirmed 
that at any time after viability, as so understood, the State 
has the power to prohibit abortions except when necessary to 
preserve the life or health of the mother.

In light of Danforth, several aspects of the District Court’s 
judgment in the Fitzpatrick case were highly questionable, 
and that judgment was accordingly vacated and remanded 
to the District Court for reconsideration. Beal v. Franklin, 
428 U. S. 901 (1976). A drastically modified judgment 
eventuated. The term “viability” could not be deemed 
vague in itself, and hence the definition of that term in 
§ 2 and the proscription of § 6 (b) against post-viability 
abortions were sustained. The District Court, however, in a 
conclusory opinion adhered to its prior view that § 5 (a) was 
unconstitutional, as was § 5 (d) insofar as it related to § 5 (a).

Affirmance of the District Court’s judgment is untenable. 
The District Court originally thought § 5 (a) was vague 
because the term “viability” was itself vague. The Court 
scotched that notion in Danforth, and the District Court then 
sustained the Pennsylvania definition of viability. In doing 
so, it necessarily nullified the major reason for its prior invali-
dation of § 5 (a), which was that it incorporated the sup-
posedly vague standard of § 2. But the District Court had 
also said that the “may be viable” standard was invalid as an 
impermissible effort to regulate a period of “potential” via-
bility. This was the sole remaining articulated ground for 
invalidating §5 (a). But this is the very ground that was 
urged and rejected in Danforth, where this Court sustained 
the Missouri provision defining viability as the stage at 
which the fetus “may” have the ability to survive outside 
the womb and reaffirmed the flexible concept of viability 
announced in Roe.
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In affirming the District Court, the Court does not in so 
many words agree with the District Court but argues that it 
is too difficult to know whether the Pennsylvania Act simply 
intended, as the State urges, to go no further than Roe 
permitted in protecting a fetus that is potentially able to 
survive or whether it intended to carve out a protected period 
prior to viability as defined in Roe. The District Court, 
although otherwise seriously in error, had no such trouble with 
the Act. It understood the “may be viable” provision as an 
attempt to protect a period of potential life, precisely the 
kind of interest that Roe protected but which the District 
Court erroneously thought the State was not entitled to pro-
tect.1 Danforth, as I have said, reaffirmed Roe in this respect. 
Only those with unalienable determination to invalidate the 
Pennsylvania Act can draw any measurable difference insofar 
as vagueness is concerned between “viability” defined as the 
ability to survive and “viability” defined as that stage at which 
the fetus may have the ability to survive. It seems to me 
that, in affirming, the Court is tacitly disowning the “may be” 
standard of the Missouri law as well as the “potential ability” 

1 The District Court observed:
“Roe makes it abundantly clear that the compelling point at which a 
state in the interest of fetal life may regulate, or even prohibit, abortion 
is not before the 24th week of gestation of the fetus, at which point the 
Supreme Court recognized the fetus then presumably has the capability 
of meaningful life outside the mother’s womb. Consequently, Roe recog-
nizes only two periods concerning fetuses. The period prior to viability, 
when the state may not regulate in the interest of fetal life, and the 
period after viability, when it may prohibit altogether or regulate as it 
sees fit. The ‘may be viable’ provision of Section 5 (a) tends to carve out 
a third period of time of potential viability.” Planned Parenthood Assn. 
v. Fitzpatrick, 401 F. Supp. 554, 572 (ED Pa. 1975) (emphasis added). 
Thus, the court interpreted the term “viability” more restrictively than 
Roe, read in its entirety, permitted but coextensively with the definition 
in § 2. Based on its misapprehension of Roe, the court condemned § o W 
essentially for reaching the period when the fetus has the potential capa-
bility of meaningful life outside the mother’s womb.” Ibid.
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component of viability as that concept was described in Roe. 
This is a further constitutionally unwarranted intrusion upon 
the police powers of the States.

II
Apparently uneasy with its work, the Court has searched 

for and seized upon two additional reasons to support affirm-
ance, neither of which was relied upon by the District Court. 
The Court first notes that under § 5 (d), failure to make the 
determinations required by § 5 (a), or otherwise to comply 
with its provisions, subjects the abortionist to criminal prose-
cution under those laws that “would pertain to him had the 
fetus been a child who was intended to be bom and not 
aborted.” Although concededly the Pennsylvania law of 
criminal homicide conditions guilt upon a finding that the 
defendant intentionally, knowingly, recklessly, or negligently 
caused the death of another human being, the Court never-
theless goes on to declare that the abortionist could be success-
fully prosecuted for criminal homicide without any such fault 
or omission in determining whether or not the fetus is viable 
or may be viable. This alleged lack of a scienter requirement, 
the Court says, fortifies its holding that § 5 (a) is void for 
vagueness.

This seems to me an incredible construction of the Pennsyl-
vania statutes. The District Court suggested nothing of the 
sort, and appellees focus entirely on § 5 (a), ignoring the 
homicide statutes. The latter not only define the specified 
degrees of scienter that are required for the various homicides, 
but also provide that ignorance or mistake as to a matter of 
fact, for which there is a reasonable explanation, is a defense 
to a homicide charge if it negatives the mental state necessary 
for conviction. Pa. Stat. Ann., Tit. 18, § 304 (Purdon 1973). 
Given this background, I do not see how it can be seriously 
argued that a doctor who makes a good-faith mistake about 
whether a fetus is or is not viable could be successfully prose-
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cuted for criminal homicide. This is the State’s submission in 
this Court; the court below did not address the matter; and 
at the very least this is something the Court should not decide 
without hearing from the Pennsylvania courts.

Secondly, the Court proceeds to find the standard-of-care 
provision in § 5 (a) to be impermissibly vague, particularly 
because of an asserted lack of a mens rea requirement. I am 
unable to agree. In the first place, the District Court found 
fault with § 5 (a) only because of its viability and “may be 
viable” provisions. It neither considered nor invalidated the 
standard-of-care provision. Furthermore, the complaint did 
not expressly attack § 5 (a) on this ground, and plaintiffs’ 
request for findings and conclusions challenged the section 
only on the grounds of the overbreadth and vagueness of the 
viability and the “may be viable” provisions. There was no 
request to invalidate the standard-of-care provision. Also, the 
plaintiffs’ post-trial brief dealt with the matter in only the 
most tangential way. Appellees took no cross-appeal; and 
although they argue the matter in their brief on the merits in 
this Court, I question whether they are entitled to have still 
another provision of the Pennsylvania Act declared unconsti-
tutional in this Court in the first instance, thereby and to that 
extent expanding the relief they obtained in the court below.2 
United States v. New York Telephone Co., 434 U. S. 159,166 
n. 8 (1977).

In any event, I cannot join the Court in its determined 
attack on the Pennsylvania statute. As in the case with a 
mistaken viability determination under § 5 (a), there is no 
basis for asserting the lack of a scienter requirement in a 
prosecution for violating the standard-of-care provision. I 
agree with the State that there is not the remotest chance 
that any abortionist will be prosecuted on the basis of a good-

2 Unquestionably, rehabilitating § 5 (a) to satisfy this Court’s opinion 
will be a far more extensive and more difficult task than that which the 
State faced under the District Court’s ruling.
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faith mistake regarding whether to abort, and if he does, with 
respect to which abortion technique is to be used. If there is 
substantial doubt about this, the Court should not complain 
of a lack of an authoritative state construction, as it does, but 
should direct abstention and permit the state courts to address 
the issues in the light of the Pennsylvania homicide laws with 
which those courts are so much more familiar than are we or 
any other federal court.

Ill
Although it seems to me that the Court has considerably 

narrowed the scope of the power to forbid and regulate abor-
tions that the States could reasonably have expected to enjoy 
under Roe and Danforth, the Court has not yet invalidated a 
statute simply requiring abortionists to determine whether a 
fetus is viable and forbidding the abortion of a viable fetus 
except where necessary to save the life or health of the mother. 
Nor has it yet ruled that the abortionist’s determination of 
viability under such a standard must be final and is immune 
to civil or criminal attack. Sections 2 and 6 (b) of the 
Pennsylvania law, for example, remain undisturbed by the 
District Court’s judgment or by the judgment of this Court.

What the Court has done is to issue a warning to the States, 
in the name of vagueness, that they should not attempt to 
forbid or regulate abortions when there is a chance for the 
survival of the fetus, but it is not sufficiently large that the 
abortionist considers the fetus to be viable. This edict has 
no constitutional warrant, and I cannot join it.
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GIVHAN v. WESTERN LINE CONSOLIDATED SCHOOL 
DISTRICT et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 77-1051. Argued November 7, 1978—Decided January 9, 1979

After petitioner was dismissed from her employment as a teacher, she 
intervened in a desegregation action against respondent School District, 
seeking reinstatement on the ground, inter alia, that her dismissal 
infringed her right of free speech under the First and Fourteenth 
Amendments. In an effort to justify the dismissal, the School District 
introduced evidence of, inter alia, a series of private encounters between 
petitioner and the school principal in which petitioner allegedly made 
“petty and unreasonable demands” in a manner variously described by 
the principal as “insulting,” “hostile,” “loud,” and “arrogant.” Con-
cluding that the primary reason for the dismissal was petitioner’s 
criticism of the School District’s practices and policies, which she con-
ceived to be racially discriminatory, the District Court held that the 
dismissal violated petitioner’s First Amendment rights and ordered her 
reinstatement. The Court of Appeals reversed, holding that under 
Pickering n . Board of Education, 391 U. S. 563; Perry v. Sindemann, 
408 U. S. 593; and Mt. Healthy City Bd. of Ed. v. Doyle, 429 U. S. 
274, petitioner’s complaints and opinions were not protected by the 
First Amendment because they were expressed privately to the principal, 
and because there is no constitutional right to “press even 'good’ ideas 
on an unwilling recipient.” Held: A public employee does not forfeit 
his First Amendment protection against governmental abridgment of 
freedom of speech when he arranges to communicate privately with his 
employer rather than to express his views publicly. Pp. 413-417.

(a) Pickering, Perry, and Mt. Healthy do not support the Court of 
Appeals’ conclusion that private expression is unprotected by the First 
Amendment. The fact that each of those cases involved public expres-
sion by the employee was not critical to the decision. Pp. 414—415.

(b) Nor is the Court of Appeals’ view supported by the “captive 
audience” rationale, since the principal, having opened his office door 
to petitioner, was hardly in a position to argue that he was the 
“unwilling recipient” of her views. P. 415.

(c) Respondents’ Mt. Healthy claim, rejected by the Court of 
Appeals, that the decision to terminate petitioner would have been made
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even if her encounters with the principal had never occurred called for 
a factual determination that could not, on the record, be resolved by 
that court, since it was not presented to the District Court, Mt. Healthy 
having been decided after the trial in this case. Pp. 416-417.

555 F. 2d 1309, vacated in part and remanded.

Rehnqui st , J., delivered the opinion for a unanimous Court. Ste ven s , 
J., filed a concurring opinion, post, p. 417.

David Rubin argued the cause for petitioner. With him on 
the briefs were Stephen J. Pollak, Richard M. Sharp, and 
Fred L. Banks.

J. Robertshaw argued the cause and filed a brief for 
respondents.*

Mr . Just ice  Rehnqui st  delivered the opinion of the Court.
Petitioner Bessie Givhan was dismissed from her employ-

ment as a junior high English teacher at the end of the 1970- 
1971 school year? At the time of petitioner’s termination, 
respondent Western Line Consolidated School District was 
the subject of a desegregation order entered by the United 
States District Court for the Northern District of Mississippi. 
Petitioner filed a complaint in intervention in the desegrega-
tion action, seeking reinstatement on the dual grounds that 

*Briefs of amici curiae urging reversal were filed by David M. Rabban 
and William Van Alstyne for the American Association of University Pro-
fessors, and by William A. Dobrovir and Andra N. Oakes for the Fund 
for Constitutional Government and the Government Accountability 
Project.

1 In a letter to petitioner, dated July 28, 1971, District Superintendent 
C. L. Morris gave the following reasons for the decision not to renew her 
contract:

(1) [A] flat refusal to administer standardized national tests to the 
Pupils in your charge; (2) an announced intention not to co-operate with 
the administration of the Glen Allan Attendance Center; (3) and an 
antagonistic and hostile attitude to the administration of the Glen Allan 
Attendance Center demonstrated throughout the school year.”
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nonrenewal of her contract violated the rule laid down 
by the Court of Appeals for the Fifth Circuit in Singleton v. 
Jackson Municipal Separate School District, 419 F. 2d 1211 
(1969), rev’d and remanded sub nom. Carter v. West Feliciana 
Parish School Board, 396 U. S. 290 (1970), on remand, 425 
F. 2d 1211 (1970), and infringed her right of free speech 
secured by the First and Fourteenth Amendments of the 
United States Constitution. In an effort to show that its 
decision was justified, respondent School District introduced 
evidence of, among other things,* 2 * 4 a series of private encounters 
between petitioner and the school principal in which peti-
tioner allegedly made “petty and unreasonable demands” in 
a manner variously described by the principal as “insulting,” 
“hostile,” “loud,” and “arrogant.”, After a two-day bench 
trial, the District Court held that petitioner’s termination had 
violated the First Amendment. Finding that petitioner had 
made “demands” on but two occasions and that those demands

2 In addition to the reasons set out in the District Superintendent’s ter-
mination letter to petitioner, n. 1, supra, the School District advanced sev-
eral other justifications for its decision not to rehire petitioner. The Court 
of Appeals dealt with these allegations in a footnote:

“Appellants also sought to establish these other bases for the decision not 
to rehire: (1) that Givhan ‘downgraded’ the papers of white students;
(2) that she was one of a number of teachers who walked out of a meeting
about desegregation in the fall of 1969 and attempted to disrupt it by 
blowing automobile horns outside the gymnasium; (3) that the school dis-
trict had received a threat by Givhan and other teachers not to return to 
work when schools reopened on a unitary basis in February, 1970; and
(4) that Givhan had protected a student during a weapons shakedown at 
Riverside in March, 1970, by concealing a student’s knife until completion 
of a search. The evidence on the first three of these points was inconclu-
sive and the district judge did not clearly err in rejecting or ignoring it. 
Givhan admitted the fourth incident, but the district judge properly 
rejected that as a justification for her not being rehired, as there was no 
evidence that [the principal] relied on it in making his recommendation. 
Ayers v. Western Line Consol. School Dist., 555 F. 2d 1309, 1313 n. 7 
(CA5 1977).
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“were neither ‘petty’ nor ‘unreasonable/ insomuch as all 
the complaints in question involved employment policies and 
practices at [the] school which [petitioner] conceived to be 
racially discriminatory in purpose or effect,” the District 
Court concluded that “the primary reason for the school dis-
trict’s failure to renew [petitioner’s] contract was her criticism 
of the policies and practices of the school district, especially 
the school to which she was assigned to teach.” App. to 
Pet. for Cert. 35a. Accordingly, the District Court held that 
the dismissal violated petitioner’s First Amendment rights, as 
enunciated in Perry v. Sindermann, 408 U. S. 593 (1972), and 
Pickering v. Board of Education, 391 U. S. 563 (1968), and 
ordered her reinstatement.

The Court of Appeals for the Fifth Circuit reversed. Ayers 
v. Western Line Consol. School Dist., 555 F. 2d 1309 (1977). 
Although it found the District Court’s findings not clearly 
erroneous, the Court of Appeals concluded that because peti-
tioner had privately expressed her complaints and opinions 
to the principal, her expression was not protected under the 
First Amendment. Support for this proposition was thought 
to be derived from Pickering, supra, Perry, supra, and Mt. 
Healthy City Bd. of Ed. v. Doyle, 429 U. S. 274 (1977), 
which were found to contain “[t]he strong implication . . . 
that private expression by a public employee is not consti-
tutionally protected.” 555 F. 2d, at 1318. The Court of 
Appeals also concluded that there is no constitutional right 
to “press even ‘good’ ideas on an unwilling recipient,” say-
ing that to afford public employees the right to such pri-
vate expression “would in effect force school principals to be 
ombudsmen, for damnable as well as laudable expressions.” 
^d., at 1319. We are unable to agree that private expression 
of one’s views is beyond constitutional protection, and there-
fore reverse the Court of Appeals’ judgment and remand the 
case so that it may consider the contentions of the parties 
freed from this erroneous view of the First Amendment.
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This Court’s decisions in Pickering, Perry, and Mt. Healthy 
do not support the conclusion that a public employee forfeits 
his protection against governmental abridgment of freedom 
of speech if he decides to express his views privately rather 
than publicly. While those cases each arose in the context 
of a public employee’s public expression, the rule to be derived 
from them is not dependent on that largely coincidental fact.

In Pickering a teacher was discharged for publicly criticiz-
ing, in a letter published in a local newspaper, the school 
board’s handling of prior bond issue proposals and its subse-
quent allocation of financial resources between the schools’ 
educational and athletic programs. Noting that the free 
speech rights of public employees are not absolute, the Court 
held that in determining whether a government employee’s 
speech is constitutionally protected, “the interests of the 
[employee], as a citizen, in commenting upon matters of pub-
lic concern” must be balanced against “the interest of the 
State, as an employer, in promoting the efficiency of the pub-
lic services it performs through its employees.” 391 U. S., at 
568. The Court concluded that under the circumstances of 
that case “the interest of the school administration in limiting 
teachers’ opportunities to contribute to public debate [was] not 
significantly greater than its interest in limiting a similar con-
tribution by any member of the general public.” Id., at 573. 
Here the opinion of the Court of Appeals may be read to turn 
in part on its view that the working relationship between 
principal and teacher is significantly different from the rela-
tionship between the parties in Pickering,3 as is evidenced by

3 The Pickering Court’s decision upholding a teacher’s First Amendment 
claim was influenced by the fact that the teacher’s public statements had 
not adversely affected his working relationship with the objects of his 
criticism:
“The statements [were] in no way directed towards any person with 
whom appellant would normally be in contact in the course of his daily 
work as a teacher. Thus no question of maintaining either discipline by 
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its reference to its own opinion in Abbott v. Thetford, 534 F. 
2d 1101 (1976) (en banc), cert, denied, 430 U. S. 954 (1977). 
But we do not feel confident that the Court of Appeals’ 
decision would have been placed on that ground notwith-
standing its view that the First Amendment does not require 
the same sort of Pickering balancing for the private expression 
of a public employee as it does for public expression.* 4

Perry and Mt. Healthy arose out of similar disputes between 
teachers and their public employers. As we have noted, how-
ever, the fact that each of these cases involved public expres-
sion by the employee was not critical to the decision. Nor is 
the Court of Appeals’ view supported by the “captive 
audience” rationale. Having opened his office door to peti-
tioner, the principal was hardly in a position to argue that 
he was the “unwilling recipient” of her views.

The First Amendment forbids abridgment of the “freedom 
of speech.” Neither the Amendment itself nor our decisions 
indicate that this freedom is lost to the public employee who 
arranges to communicate privately with his employer rather 

immediate superiors or harmony among coworkers is presented here. 
Appellant’s employment relationships with the Board and, to a somewhat 
lesser extent, with the superintendent are not the kind of close working 
relationships for which it can persuasively be claimed that personal loyalty 
and confidence are necessary to their proper functioning.” 391 U. S., at 
569-570.

4 Although the First Amendment’s protection of government employees 
extends to private as well as public expression, striking the Pickering bal-
ance in each context may involve different considerations. When a teacher 
speaks publicly, it is generally the content of his statements that must be 
assessed to determine whether they “in any way either impeded the 
teacher’s proper performance of his daily duties in the classroom or . . . 
interfered with the regular operation of the schools generally.” Id., at 
72-573. Private expression, however, may in some situations bring addi-

tional factors to the Pickering calculus. When a government employee 
personally confronts his immediate superior, the employing agency’s insti- 
utional efficiency may be threatened not only by the content of the 

employee’s message but also by the manner, time, and place in which it 
is delivered.
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than to spread his views before the public. We decline to 
adopt such a view of the First Amendment.

While this case was pending on appeal to the Court of 
Appeals, Mt. Healthy City Bd. of Ed. v. Doyle, supra, was 
decided. In that case this Court rejected the view that a 
public employee must be reinstated whenever constitutionally 
protected conduct plays a “substantial” part in the employer’s 
decision to terminate. Such a rule would require reinstate-
ment of employees that the public employer would have dis-
missed even if the constitutionally protected conduct had not 
occurred and, consequently, “could place an employee in a 
better position as a result of the exercise of constitutionally 
protected conduct than he would have occupied had he done 
nothing.” 429 U. S., at 285. Thus, the Court held that once 
the employee has shown that his constitutionally protected 
conduct played a “substantial” role in the employer’s decision 
not to rehire him, the employer is entitled to show “by a 
preponderance of the evidence that it would have reached the 
same decision as to [the employee’s] re-employment even in 
the absence of the protected conduct.” Id., at 287.

The Court of Appeals in the instant case rejected respond-
ents’ Mt. Healthy claim that the decision to terminate peti-
tioner would have been made even if her encounters with the 
principal had never occurred:

“The [trial] court did not make an express finding as to 
whether the same decision would have been made, but on 
this record the [respondents] do not, and seriously can-
not, argue that the same decision would have been made 
without regard to the ‘demands.’ Appellants seem to 
argue that the preponderance of the evidence shows that 
the same decision would have been justified, but that is 
not the same as proving that the same decision would 
have been made. . . . Therefore [respondents] failed 
to make a successful ‘same decision anyway’ defense. 
555 F, 2d, at 1315.
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Since this case was tried before Mt. Healthy was decided, it 
is not surprising that respondents did not attempt to prove in 
the District Court that the decision not to rehire petitioner 
would have been made even absent consideration of her 
“demands.” Thus, the case came to the Court of Appeals 
in very much the same posture as Mt. Healthy was presented 
to this Court. And while the District Court found that peti-
tioner’s “criticism” was the “primary” reason for the School 
District’s failure to rehire her, it did not find that she would 
have been rehired but for her criticism. Respondents’ Mt. 
Healthy claim called for a factual determination which could 
not, on this record, be resolved by the Court of Appeals.5

Accordingly, the judgment of the Court of Appeals is 
vacated insofar as it relates to petitioner, and the case is 
remanded for further proceedings consistent with this opinion.

So ordered.

Mr . Justice  Stevens , concurring.
Because this Court’s opinion in Mt. Healthy City Bd. 

of Ed. v. Doyle, 429 U. S. 274, had not been announced when 
the District Court decided this case, it did not expressly find 
that respondents would have rehired petitioner if she had not 
engaged in constitutionally protected conduct. The District 
Court did find, however, that petitioner’s protected conduct 
was the “primary” reason for respondents’ decision.*  The 

5 We cannot agree with the Court of Appeals that the record in this 
case does not admit of the argument that petitioner would have been ter-
minated regardless of her “demands.” Even absent consideration of peti-
tioner’s private encounters with the principal, a decision to terminate 
based on the reasons detailed at nn. 1 and 2, supra, would hardly strike us 
as surprising. Additionally, in his letter to petitioner setting forth the 
reasons for her termination, District Superintendent Morris makes no 
mention of petitioner’s “demands” and “criticism.” See n. 1, supra.

App. to Pet. for Cert. 35a. See also id., at 36a, where the District 
ourt stated that petitioner’s protected activity was “almost entirely” 

responsible for her termination.
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Court of Appeals regarded that finding as foreclosing re-
spondents’ Mt. Healthy claim. In essence, the Court of 
Appeals concluded that the District Court would have made 
an appropriate finding on the issue if it had had access to our 
Mt. Healthy opinion.

My understanding of the District Court’s finding is the 
same as the Court of Appeals’. Nevertheless, I agree that the 
District Court should have the opportunity to decide whether 
there is any need for further proceedings on the issue. If 
that court regards the present record as adequate to enable it 
to supplement its original findings without taking additional 
evidence, it is free to do so. On that understanding, I join 
the Court’s opinion.
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ARIZONA v. CALIFORNIA et  al .

ON JOINT MOTION FOR ENTRY OF SUPPLEMENTAL DECREE AND 
MOTIONS FOR LEAVE TO INTERVENE

No. 8, Orig. Decided June 3, 1963—Decree entered March 9, 1964— 
Amended decree entered February 28, 1966—Argued October 10,

1978—Decided and supplemental decree entered
January 9, 1979

Joint motion for entry of a supplemental decree is granted and a supple-
mental decree is entered; motions to intervene denied in part and 
otherwise referred to Special Master.

Opinion reported: 373 IT. S. 546; decree reported: 376 U. S. 340; amended 
decree reported: 383 U. S. 268.

Ralph E. Hunsaker argued the cause for complainant.
Douglas B. Noble, Deputy Attorney General of California, 

argued the cause for defendant State of California et al. 
Robert P. Will argued the cause for defendant Metropolitan 
Water District of Southern California et al.

With Messrs. Hunsaker, Noble, and Will on the responses 
of the State of Arizona et al. to both motions to intervene 
were Evelle J. Younger, Attorney General of California, San-
ford N. Gruskin, Chief Assistant Attorney General, R. H. 
Connett and N. Gregory Taylor, Assistant Attorneys General, 
Edwin J. Dubiel, Emil Stipanovich, Jr., and Anita E. Ruud, 
Deputy Attorneys General, Roy H. Mann, Maurice C. Sherrill, 
R. L. Knox, Jr., Burt Pines, Gilbert W. Lee, John W. Witt, 
C. M. Fitzpatrick, Joseph Kase, Jr., Robert List, Attorney 
General of Nevada, Lyle Rivera, Chief Deputy Attorney Gen-
eral, Brian McKay, Deputy Attorney General, and Thomas 
G. Nelson.

With Mr. Noble on the response of the State of California 
et al. to the motion to intervene of the Colorado River Indian 
Tribes et al. were Messrs. Younger, Gruskin, Connett, Taylor, 
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Dubiel, Stipanovich, Ms. Ruud, Messrs. Sherrill, Knox, List, 
Rivera, McKay, and Nelson.

With Mr. Will on the response of the Metropolitan Water 
District of Southern California et al. to the motion to inter-
vene of the Colorado River Indian Tribes et al. were Messrs. 
Pines, Lee, Witt, Fitzpatrick, and Kase.

Raymond C. Simpson argued the cause and filed briefs for 
the Fort Mojave Indian Tribe et al.

Lawrence D. Aschenbrenner argued the cause for the Co- 
copah Indian Tribe.

Terry Noble Fiske argued the cause for the Colorado River 
Indian Tribes.

Louis F. Claiborne argued the cause for the United States. 
On the memorandums for the United States were Solicitor 
General McCree, Assistant Attorney General Moorman, and 
Myles E. Flint*

Per  Curiam  and  Supplem ental  Decr ee .
The United States of America, Intervenor, State of Arizona, 

Complainant, the California Defendants (State of California, 
Palo Verde Irrigation District, Imperial Irrigation District, 
Coachella Valley County Water District, The Metropolitan 
Water District of Southern California, City of Los Angeles, 
City of San Diego, County of San Diego), and State of 
Nevada, Intervenor, pursuant to Art. VI of the Decree entered 
in the case on March 9, 1964, at 376 U. S. 340, and amended 
on February 28, 1966, at 383 U. S. 268, have agreed to the 
present perfected rights to the use of mainstream water in 
each State and their priority dates as set forth herein. There-
fore, it is hereby ORDERED, ADJUDGED, AND DECREED 
that the joint motion of the United States, the State of 
Arizona, the California Defendants, and the State of Nevada 
to enter a supplemental decree is granted and that said present

*Donald D. Stark filed a brief as amicus curiae.
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perfected rights in each State and their priority dates are 
determined to be as set forth below, subject to the following:

(1) The following listed present perfected rights relate 
to the quantity of water which may be used by each 
claimant and the list is not intended to limit or redefine 
the type of use otherwise set forth in said Decree.

(2) This determination shall in no way affect future 
adjustments resulting from determinations relating to set-
tlement of Indian reservation boundaries referred to in 
Art. II (D)(5) of said Decree.

(3) Article IX of said Decree is not affected by this list 
of present perfected rights.

(4) Any water right listed herein may be exercised 
only for beneficial uses.

(5) In the event of a determination of insufficient 
mainstream water to satisfy present perfected rights pur-
suant to Art. II (B)(3) of said Decree, the Secretary of 
the Interior shall, before providing for the satisfaction of 
any of the other present perfected rights except for those 
listed herein as “MISCELLANEOUS PRESENT PER-
FECTED RIGHTS” (rights numbered 7-21 and 29-80 
below) in the order of their priority dates without regard 
to State lines, first provide for the satisfaction in full of 
all rights of the Chemehuevi Indian Reservation, Cocopah 
Indian Reservation, Fort Yuma Indian Reservation, Col-
orado River Indian Reservation, and the Fort Mojave 
Indian Reservation as set forth in Art. II (D)(l)-(5) of 
said Decree, provided that the quantities fixed in para-
graphs (1) through (5) of Art. II (D) of said Decree shall 
continue to be subject to appropriate adjustment by 
agreement or decree of this Court in the event that the 
boundaries of the respective reservations are finally deter-
mined. Additional present perfected rights so adjudicated 
by such adjustment shall be in annual quantities not to 
exceed the quantities of mainstream water necessary to
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supply the consumptive use required for irrigation of the 
practicably irrigable acres which are included within any 
area determined to be within a reservation by such final 
determination of a boundary and for the satisfaction of 
related uses. The quantities of diversions are to be com-
puted by determining net practicably irrigable acres 
within each additional area using the methods set forth 
by the Special Master in this case in his Report to this 
Court dated December 5, 1960, and by applying the unit 
diversion quantities thereto, as listed below:

Indian. Reservation

Unit Diversion 
Quantity Acre-Feet 
Per Irrigable Acre

Cocopah 6.37
Colorado River 6.67
Chemehuevi 5.97
Ft. Mojave 6.46
Ft. Yuma 6.67

The foregoing reference to a quantity of water necessary 
to supply consumptive use required for irrigation, and 
as that provision is included within paragraphs (1) 
through (5) of Art. II (D) of said Decree, shall constitute 
the means of determining quantity of adjudicated water 
rights but shall not constitute a restriction of the usage 
of them to irrigation or other agricultural application. 
If all or part of the adjudicated water rights of any 
of the five Indian Reservations is used other than for 
irrigation or other agricultural application, the total con-
sumptive use, as that term is defined in Art. I (A) of 
said Decree, for said Reservation shall not exceed the 
consumptive use that would have resulted if the diver-
sions listed in subparagraph (i) of paragraphs (1) 
through (5) of Art. II (D) of said Decree and the 
equivalent portions of any supplement thereto had been 
used for irrigation of the number of acres specified for 
that Reservation in said paragraphs and supplement and
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for the satisfaction of related uses. Effect shall be given 
to this paragraph notwithstanding the priority dates of 
the present perfected rights as listed below. However, 
nothing in this paragraph (5) shall affect the order in 
which such rights listed below as “MISCELLANEOUS 
PRESENT PERFECTED RIGHTS” (numbered 7-21 
and 29-80 below) shall be satisfied. Furthermore, 
nothing in this paragraph shall be construed to deter-
mine the order of satisfying any other Indian water rights 
claims not herein specified.

I
ARIZONA

A. Federal Establishments’ Present Perfected Rights
The federal establishments named in Art. II, subdivi-

sion (D), paragraphs (2), (4), and (5) of the Decree entered 
March 9, 1964, in this case, such rights having been decreed in 
Art. II:

Defined Area of Land

Annual 
Diversions 
(acre-feet)1

Net
Acres1

Priority 
Date

1) Cocopah Indian Reservation 2,744 431 Sept. 27, 1917
2) Colorado River Indian Reserva- 358,400 53,768 Mar. 3, 1865

tion 252,016 37,808 Nov. 22, 1873
51,986 7,799 Nov. 16, 1874

3) Fort Mojave Indian Reservation 27,969 4,327 Sept. 18, 1890
68,447 10,589 Feb. 2, 1911

B. Water Projects’ Present Perfected Rights
(4) The Valley Division, Yuma Project in annual quantities 

not to exceed (i) 254,200 acre-feet of diversions from the 
mainstream or (ii) the quantity of mainstream water neces-
sary to supply the consumptive use required for irrigation of 

1The quantity of water in each instance is measured by (i) diversions 
or (ii) consumptive use required for irrigation of the respective acreage 
and for the satisfaction of related uses, whichever of (i) or (ii) is less.
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43,562 acres and for the satisfaction of related uses, whichever 
of (i) or (ii) is less, with a priority date of 1901.

(5) The Yuma Auxiliary Project, Unit B in annual quan-
tities not to exceed (i) 6,800 acre-feet of diversions from the 
mainstream or (ii) the quantity of mainstream water necessary 
to supply the consumptive use required for irrigation of 1,225 
acres and for the satisfaction of related uses, whichever of 
(i) or (ii) is less, with a priority date of July 8, 1905.

(6) The North Gila Valley Unit, Yuma Mesa Division, Gila 
Project in annual quantities not to exceed (i) 24,500 acre-feet 
of diversions from the mainstream or (ii) the quantity of 
mainstream water necessary to supply the consumptive use 
required for irrigation of 4,030 acres and for the satisfaction 
of related uses, whichever of (i) or (ii) is less, with a priority 
date of July 8, 1905.

C. Miscellaneous Present Perfected Rights
1. The following miscellaneous present perfected rights in 

Arizona in annual quantities of water not to exceed the listed 
acre-feet of diversion from the mainstream to supply the 
consumptive use required for irrigation and the satisfaction 
of related uses within the boundaries of the land described 
and with the priority dates listed:

Diversions Priority
Defined Area of Land (acre-feet) Date

7)
160 acres in Lots 21, 24, and 25, Sec. 29 and 
Lots 15, 16, 17 and 18, and the SW}4 of the 
SE^4, Sec. 30, T.16S., R.22E., San Bernardino 
Base and Meridian, Yuma County, Arizona. 
(Powers) 2
8)

960 1915

1915Lots 11, 12, 13, 19, 20, 22 and Sy2 of SW%, 
Sec. 30, T.16S., R.22E., San Bernardino Base 
and Meridian, Yuma County, Arizona. (United 
States) 3

1,140

Footnotes to table items 7 through 25 are on p. 428.
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Defined Area of Land

Annual 
Diversions 
(acre-feet)

Priority 
Date

9)
60 acres within Lot 2, Sec. 15 and Lots 1 and 2, 360 1910
Sec. 22, T.10N., R.19W, G&SRBM.
(Graham)2

10)
180 acres within the NU of the SU and the 1,080 1902
Sy2 of the Ny2 of Sec. 13 and the SWU of the 
NEU of Sec. 14, T.18N., R.22W., G&SRBM. 
(Hulet)2

11)
45 acres within the NEU of the SWU> the 
SWU of the SWU and the SEU of the 
SWU of Sec. 11, T.18N., R.22W., G&SRBM. 
80 acres within the NU of the SWU of Sec. 
11, T.18N., R.22W., G&SRBM. 1,050 1902
10 acres within the NWU of the NEU of the 
NEU of Sec. 15, T.18N., R.22W., G&SRBM. 
40 acres within the SEU of the SEU of Sec. 15, 
T.18N., R.22W., G&SRBM. (Hurschler) 2

12)
40 acres within Sec. 13, T.17N., R.22W. 240 1902
G&SRBM. (Miller) 2

13)
120 acres within Sec. 27, T.18N., R.21W./ 
G&SRBM.
15 acres within the NWU of the NWU, Sec. 810 1902
23, T.18N., R.22W., G&SRBM. (McKellips 
and Granite Reef Farms) 4

14)
180 acres within the NWU of the NEU, the 1,080 1902

of the NEU, the NEU of the SWU, the 
NW of the SEU, the NEU of the SEU, and 
the SWU of the SEU, and the SEU of the 
SEU, Sec. 31, T.18N., R.21W., G&SRBM. 
(Sherrill & Lafollette) 4
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Defined Area of Land

Annual 
Diversions 
(acre-feet)

Priority 
Date

15)
53.89 acres as follows: 318 1928
Beginning at a point 995.1 feet easterly of the 
NW corner of the NE^4 of Sec. 10, T.8S., 
R.22W., Gila and Salt River Base and Merid-
ian; on the northerly boundary of the said 
NE%, which is the true point of beginning, 
then in a southerly direction to a point on the 
southerly boundary of the said NE% which is 
991.2 feet E. of the SW comer of said NE*4  
thence easterly along the S. line of the NE%, a 
distance of 807.3 feet to a point, thence N. 0°7' 
W., 768.8 feet to a point, thence E. 124.0 feet 
to a point, thence northerly 0°14' W., 1,067.6 
feet to a point, thence E. 130 feet to a point, 
thence northerly 0°20' W., 405.2 feet to a point, 
thence northerly 63° 10' W., 506.0 feet to a 
point, thence northerly 90° 15' W., 562.9 feet to 
a point on the northerly boundary of the said
NE*4,  thence easterly along the said northerly 
boundary of the said NE^, 116.6 feet to the
true point of the beginning containing 53.89 
acres. All as more particularly described and
set forth in that survey executed by Thomas A.
Yowell, Land Surveyor on June 24, 1969.
(Molina) 4

16)
60 acres within the NW*4  of the NW1/^ and’ 
the north half of the SW^ of the NW1^ of 
Sec. 14, T.8S., R.22W., G&SRBM. 780 1925

70 acres within the S% of the SW1^ of the 
SW%, and the W% of the SW%, Sec. 14, 
T.8S., R.22W., G&SRBM. (Sturges) 4

17)
120 acres within the N% NI%, NE& NW% 720 1912

Section 23, T.18N., R.22W., G&SRBM. 
(Zozaya) 4
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Defined Area of Land

Annual 
Diversions 
(acre-feet)

Priority 
Date

18)
40 acres in the WV2 of the NE^ of Section 30, 
and 60 acres in the of the SE% of Section
30, and 60 acres in the E% of the NW^4 of 
Section 31, comprising a total of 160 acres all in 
Township 18 North, Range 21 West of the 
G&SRBM. (Swan) 4

960 1902

19)
7 acres in the East 300 feet of the WV2 of Lot 1 
(Lot 1, being the SE1^ SE1^, 40 acres mofe or 
less), Section 28, Township 16 South, Range 22 
East, San Bernardino Meridian, lying North of 
U. S. Bureau of Reclamation levee right of way. 
EXCEPT that portion conveyed to the United 
States of America by instrument recorded in 
Docket 417, page 150 EXCEPTING any por-
tion of the East 300 feet of WV2 of Lot 1 
within the natural bed of the Colorado River

42 1900

below the line of ordinary high water and also 
EXCEPTING any artificial accretions water-
ward of said line of ordinary high water, all of 
which comprises approximately seven (7) acres. 
(Milton and Jean Phillips) 4

2. The following miscellaneous present perfected rights in 
Arizona in annual quantities of water not to exceed the listed 
number of acre-feet of (i) diversions from the mainstream or 
(ii) the quantity of mainstream water necessary to supply the 
consumptive use, whichever of (i) or (ii) is less, for domestic, 
municipal, and industrial purposes within the boundaries of 
the land described and with the priority dates listed:

Defined Area of Land

Annual 
Diversions 
(acre-feet)

Annual 
Consumptive 

Use 
(acre-feet)

Priority 
Date

20) City of Parker2 630 400 1905
21) City of Yuma2 2,333 1,478 1893
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II
CALIFORNIA

A. Federal Establishments’ Present Perfected Rights
The federal establishments named in Art. II, subdivision 

(D), paragraphs (1), (3), (4), and (5) of the Decree entered 
March 9, 1964, in this case such rights having been decreed by 
Art. II:

Annual

Defined Area of Land
Diversions 

(acre-feet) 5
Net 

Acres 5
Priority

Date

22)
Chemehuevi Indian Reservation 11,340 1,900 Feb. 2,1907
23)
Yuma Indian Reservation 51,616 7,743 Jan. 9,1884
24)
Colorado River Indian Reservation 10,745 1,612 Nov. 22,1873

40,241 6,037 Nov. 16,1874
3,760 564 May 15,1876

25)
Fort Mojave Indian Reservation 13,698 2,119 Sept. 18,1890

B. Water Districts’ and Projects’ Present Perfected Rights
26)
The Palo Verde Irrigation District in annual quantities 
not to exceed (i) 219,780 acre-feet of diversions from the

2 The names in parentheses following the description of the “Defined 
Area of Land” are used for identification of present perfected rights only; 
the name used is the first name appearing as the Claimants identified with 
a parcel in Arizona’s 1967 fist submitted to this Court.

3 Included as a part of the Powers’ claim in Arizona’s 1967 list submitted 
to this Court. Subsequently, the United States and Powers agreed to a 
Stipulation of Settlement on land ownership whereby title to this property 
was quieted in favor of the United States.

4 The names in parentheses following the description of the “Defined 
Area of Land” are the names of claimants, added since the 1967 list, upon 
whose water use these present perfected rights are predicated.

5 The quantity of water in each instance is measured by (i) diversions 
or (ii) consumptive use required for irrigation of the respective acreage 
and for satisfaction of related uses, whichever of (i) or (ii) is less.
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mainstream or (ii) the quantity of mainstream water nec-
essary to supply the consumptive use required for irriga-
tion of 33,604 acres and for the satisfaction of related 
uses, whichever of (i) or (ii) is less, with a priority date 
of 1877.
27)
The Imperial Irrigation District in annual quantities not 
to exceed (i) 2,600,000 acre-feet of diversions from the 
mainstream or (ii) the quantity of mainstream water 
necessary to supply the consumptive use required for 
irrigation of 424,145 acres and for the satisfaction of 
related uses, whichever of (i) or (ii) is less, with a 
priority date of 1901.
28)
The Reservation Division, Yuma Project, California 
(non-Indian portion) in annual quantities not to exceed
(i) 38,270 acre-feet of diversions from the mainstream or
(ii) the quantity of mainstream water necessary to supply 
the consumptive use required for irrigation of 6,294 acres 
and for the satisfaction of related uses, whichever of 
(i) or (ii) is less, with a priority date of July 8, 1905.

C. Miscellaneous Present Perfected Rights
1. The following miscellaneous present perfected rights in 

California in annual quantities of water not to exceed the 
listed number of acre-feet of diversions from the mainstream 
to supply the consumptive use required for irrigation and 
the satisfaction of related uses within the boundaries of the 
land described and with the priority dates listed:

Defined Area of Land

Annual 
Diversions 
(acre-feet)

Priority 
Date

29) ■ ■

130 acres within Lots 1, 2, and 3, SE1/^ of 
W of Section 27, T.16S., R.22E., S.B.B. & M. 
(Wavers)6

780 1856

Footnotes to table items 29 through 80 are on p. 435.
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Annual
Diversions

Defined Area of Land (acre-feet)
Priority 

Date
30)
40 acres within WV2, WV2 of E1/^ of Section 1, 
T.9N., R.22E., S.B.B. & M. (Stephenson) « 
31)

240 1923

20 acres within Lots 1 and 2, Sec. 19, T.13S., 
R.23E., and Lots 2, 3, and 4 of Sec. 24, T.13S., 
R.22E., S.B.B. & M. (Mendivil) 6 
32)

120 1893

30 acres within NW% of SE^, S% of SE%, 
Sec. 24, and NW% of NE&, Sec. 25, all in 
T.9S., R.21E., S.B.B. & M. (Grannis)6
33)

180 1928

25 acres within Lot 6, Sec. 5; and Lots 1 and 2, 
SW% of NE%; and NE& of SE1^ of Sec. 8, 
and Lots 1 & 2 of Sec. 9, all in T.13S., R.22E., 
S.B.B. & M. (Morgan)6
34)

150 1913

18 acres within E% of NW% and WV2 of 
NE14 of Sec. 14, T.10S., R.21E., S.B.B. & M. 
(Milpitas)8
35)

108 1918

10 acres within of NE%, SE% of NE1^,
and NE% of SE%, Sec. 30, T.9N., R.23E., 
S.B.B. & M. (Simons)8
36)

60 1889

16 acres within E^ of NW1^ and of
SW%, Sec. 12, T.9N., R.22E., S.B.B. & M. 
(Colo. R. Sportsmen’s League) 8 
37)

96 1921

11.5 acres within E^ of NW1^, Sec. 1, T.10S., 
R.21E., S.B.B. & M. (Milpitas)8 
QQ\

69 1914

uo/
11 acres within SV2 of SW^, Sec. 12, T.9N., 
R.22E., S.B.B. & M. (Andrade) 8
39)

66 1921

6 acres within Lots 2, 3, and 7 and NE1/^ of 
SW&, Sec. 19, T.9N., R.23E., S.B.B. & M. 
(Reynolds) 8

36 1904



ARIZONA v. CALIFORNIA 431

419 Per Curiam and Supplemental Decree

Defined Area of Land
Diversions
(acre-feet)

Priority 
Date

40)
10 acres within N% of NE%, SE% of NE% 
and NE% of SE%, Sec. 24, T.9N., R.22E.,

60 1905

S. B.B. & M. (Cooper) 6
41)
20 acres within SW% of SW% (Lot 8), Sec. 19,
T. 9N., R.23E., S.B.B. & M. (Chagnon)7
42)

120 1925

20 acres within NE% of SW%, N^ of SE%, 
81% of SE%, Sec. 14, T.9S., R.21E., S.B.B.
& M. (Lawrence)7

120 1915

2. The following miscellaneous present perfected rights in 
California in annual quantities of water not to exceed the 
listed number of acre-feet of (i) diversions from the main-
stream or (ii) the quantity of mainstream water necessary to 
supply the consumptive use, whichever of (i) or (ii) is less, 
for domestic, municipal, and industrial purposes within the 
boundaries of the land described and with the priority dates 
listed:

Defined Area of Land 1

Annual
Diversions 
(acre-feet)

Annual 
Consumptive 

Use 
(acre-feet)

Priority 
Date

43)
City of Needles 6 
44)

1,500 950 1885

Portions of: Secs. 5, 6, 7 & 8, T.7N., 
R-24E.; Sec. 1, T.7N., R.23E.; Secs. 4, 
5> 9, 10, 15, 22, 23, 25, 26, 35, & 36, 
T.8N., R.23E.; Secs. 19, 29, 30, 32 & 
33, T.9N., R.23E., S.B.B. & M.
(Atchison, Topeka and Santa Fe Rail-
way Co.)«
45)

1,260 273 1896

1, 2, 3, 4, 5, & SW% NW% of
5, T.13S., R.22E., S.B.B. & M. 

(Conger)7

1.0 0.6 1921
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Defined Area of Land

Annual 
Diversions 
(acre-feet)

Annual 
Consumptive 

Use 
(acre-feet)

Priority 
Date

46)
Lots 1, 2, 3, 4 of Sec. 32, T.11S., R.22E.,
S.B.B. & M. (G. Draper)7

1.0 0.6 1923

47)
Lots 1, 2, 3, 4, and SE% SWX4 of Sec.
20, T.11S., R.22E., S.B.B. & M.
(McDonough)7
48)

1.0 0.6 1919

SW% of Sec. 25, T.8S., R.22E., S.B.B.
& M. (Faubion)7

1.0 0.6 1925

49)
Wy2 NW% of Sec. 12, T.9N., R.22E.,
S.B.B. & M. (Dudley) 7

1.0 0.6 1922

50)
SE*4  and Lots 1 and 2 of Sec. 13, 

T.8S., R.22E., S.B.B. & M.
(Douglas) 7
51)

1.0 0.6 1916

Ny2 SW*4,  NW^ SE%, Lots 6 and 7, 
Sec. 5, T.9S,, R.22E., S.B.B. & M.

1.0 0.6 1924

(Beauchamp)7
52)
NE*4  SE%, SE^ NE%, and Lot 1, 
Sec. 26, T.8S., R.22E., S.B.B. & M. 
(Clark)7
53)

1.0 0.6 1916

Ny2 SW%, NW^ SE&, SW% NE&, 
Sec. 13, T.9S., R.21E., S.B.B. & M. 
(Lawrence) 7

1.0 0.6 1915

54)
Ny2 NI%, Ei/2 NW%, Sec. 13, T.9S., 
R.21E., S.B.B. & M. (J. Graham)7

1.0 0.6 1914

55)
SE14, Sec. 1, T.9S., R.21E., S.B.B. & M. 
(Geiger)7

1.0 0.6 1910
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Defined Area of Land

Annual 
Diversions 
(acre-feet)

Annual 
Consumptive 

Use 
(acre-feet)

Priority 
Date

56)
Fractional W^2 of SW}4 (Lot 6) Sec.
6, T.9S., R.22E., S.B.B. & M.
(Schneider)7
57)

1.0 0.6 1917

Lot 1, Sec. 15; Lots 1 & 2, Sec. 14; 
Lots 1 & 2, Sec. 23; all in T.13S., 
R.22E., S.B.B. & M. (Martinez) 7 
58)

1.0 0.6 1895

NE%, Sec. 22, T.9S., R.21E., S.B.B. & 
M. (Earle)7 
59)

1.0 0.6 1925

NE% SF%, Sec. 22, T.9S., R.21E., 
S.B.B. & M. (Diehl)7 
60)

1.0 0.6 1928

Ny2 NW%, Ny2 NE%, Sec. 23, T.9S., 
R.21E., S.B.B. & M. (Reid)7 
61)

1.0 0.6 1912

Wy2 SW14, Sec. 23, T.9S., R.21E., 
S.B.B, & M. (Graham)7 
62)

1.0 0.6 1916

sy2 NW&, NE14 SW%, SWU NE*4,  
Sec. 23, T.9S., R.21E., S.B.B. & M. 
(Cate)7
63)

1.0 0.6 1919

SE1/4 NE14, Ny2 SEH, SE14 SE14, 
Sec. 23, T.9S., R.21E., S.B.B. & M. 
(McGee)7
64)

1.0 0.6 1924

SWi/4 SE4, SE& SW^, Sec. 23, NE4 
NW14, NW^ NE% Sec. 26; all in 
T.9S., R.21E., S.B.B. & M. (Stallard)7 
65)

1.0 0.6 1924

W2 SE14, SE14 SE14, Sec. 26, T.9S., 
R-21E., S.B.B. & M. (Randolph) 7

1.0 0.6 1926
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Annual 
Annual Consumptive 

Diversions Use
Defined Area of Land (acre-feet) (acre-feet)

Priority 
Date

66)
NE%, SW% NE%, SE% NW%, 

Sec. 26, T.9S., R.21E., S.B.B. & M. 
(Stallard)7

1.0 0.6 1928

67)
sy2 SW%, Sec. 13, NW%, Sec.
24; all in T.9S., R.21E., S.B.B. & M. 
(Keefe)7

1.0 0.6 1926

68)
SE14 NW%, NW14 SE14, Lots 2, 3 &
4, Sec. 25, T.13S., R.23E., S.B.B. & M. 
(C. Ferguson)7
69)

1.0 0.6 1903

Lots 4 & 7, Sec. 6; Lots 1 & 2, Sec. 7; 
all in T.14S., R.24E., S.B.B. & M. (W. 
Ferguson) 7

1.0 0.6 1903

70)
SW1,^ SE*4,  Lots 2, 3, and 4, Sec. 24, 
T.12S., R.21E., Lot 2, Sec. 19, T.12S., 
R.22E., S.B.B. & M. (Vaulin)7
71)

1.0 0.6 1920

Lots 1, 2, 3 and 4, Sec. 25, T.12S., 
R.21E., S.B.B. & M. (Salisbury) 7

1.0 0.6 1920

72)
Lots 2, 3, SE*4  SE&, Sec. 15, NE% 
NE%, Sec. 22; all in T.13S., R.22E., 
S.B.B. & M. (Hadlock) 7

1.0 0.6 1924

73)
SW% NE&, SE% NW&, and Lots 7 
& 8, Sec. 6, T.9S., R.22E., S.B.B. & M. 
(Streeter) 7

1.0 0.6 1903

74)
Lot 4, Sec. 5; Lots 1 & 2, Sec. 7; Lots 
1 & 2, Sec. 8; Lot 1, Sec. 18; all in 
T.12S., R.22E., S.B.B. & M.
(J. Draper) 7

1.0 0.6 1908
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1
Defined Area of Land (

Annual
Diversions 
acre-feet)

Annual 
Consumptive 

Use 
(acre-feet)

Priority 
Date

75)
swy4 NW%, Sec. 5; SE^ NE% and 1.0 0.6 1912
Lot 9, Sec. 6; all in T.9S., R.22E., 
S.B.B. & M. (Fitz) * 7 
76)
NWy4 NE%, Sec. 26; Lots 2 & 3, 1.0 0.6 1909
Wy2 SE%, Sec. 23; all in T.8S., 
R.22E., S.B.B. & M. (Williams) 7 
77)
Lots 1, 2, 3, 4, & 5, Sec. 25, T.8S., 1.0 0.6 1928
R.22E., S.B.B. & M. (Estrada)7
78)
Sy2 NW14, Lot 1, frac. NE% SW%, 1.0 0.6 1925
Sec. 25, T.9S., R.21E., S.B.B. & M. 
(Whittle)7 
79)
Ny2 NW%, Sec. 25; S% SW%, Sec. 1.0 0.6 1928
24; all in T.9S., R21E., S.B.B. & M. 
(Corington)7
80)
Sy2 NW%, Ni/2 SW%, Sec. 24, T.9S., 1.0 0.6 1928
R.21E., S.B.B. & M. (Tolliver)7

ni
NEVADA

A. Federal Establishments’ Present Perfected Rights
The federal establishments named in Art. II, subdivi-

sion (D), paragraphs (5) and (6) of the Decree entered on

8 The names in parentheses following the description of the “Defined 
Area of Land” are used for identification of present perfected rights only; 
the name used is the first name appearing as the claimant identified with a 
parcel in California’s 1967 list submitted to this Court.

7 The names in parentheses following the description of the “Defined 
Area of Land” are the names of the homesteaders upon whose water use 
these present perfected rights, added since the 1967 list submitted to this 
Court, are predicated.
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March 9, 1964, in this case, such rights having been decreed 
bv Art. II:

Defined Area of Land

Annual 
Diversions 
(acre-feet)

Net 
Acres

Priority 
Date

81)
Fort Mojave Indian Reservation 12,5348 * 1,939 8 Sept. 18,1890
82)
Lake Mead National Recreation 500 300 8 May 3, 192910

Area (The Overton Area of 
Lake Mead N.R.A. provided 
in Executive Order 5105)

It is ordered that Judge Elbert P. Tuttle be appointed
Special Master in this case with authority to fix the time and 
conditions for the filing of additional pleadings and to direct 
subsequent proceedings, and with authority to summon wit-
nesses, issue subpoenas, and take such evidence as may be 
introduced and such as he may deem necessary to call for. 
The Master is directed to submit such reports as he may deem 
appropriate.

The Master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his technical, 
stenographic, and clerical assistants, the cost of printing his 
report, and all other proper expenses shall be charged against 
and borne by the parties in such proportion as the Court may 
hereafter direct.

It is further ordered that if the position of Special Master 
in this case becomes vacant during a recess of the Court, The  

8 The quantity of water in each instance is measured by (i) diversions 
or (ii) consumptive use required for irrigation of the respective acreage
and for satisfaction of related uses, whichever of (i) or (ii) is less.

9 Refers to acre-feet of annual consumptive use, not to net acres.
10 Article II (D) (6) of said Decree specifies a priority date of March 3, 

1929. Executive Order 5105 is dated May 3, 1929 (see C. F. R. 1964 
Cumulative Pocket Supplement, p. 276, and the Findings of Fact and 
Conclusions of Law of the Special Master’s Report in this case, PP- 
294-295).
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Chie f  Justi ce  shall have authority to make a new designation 
which shall have the same effect as if originally made by the 
Court.

It is further ordered that the motion of Fort Mojave Indian 
Tribe et al. for leave to intervene, insofar as it seeks interven-
tion to oppose entry of the supplemental decree, is denied. 
In all other respects, this motion and the motion of Colorado 
River Indian Tribes et al. for leave to intervene are referred 
to the Special Master.

Mr . Justice  Marsh all  took no part in the consideration or 
decision of this case.
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LEIS et  al . v. FLYNT et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 77-1618. Decided January 15, 1979

The interest of out-of-state attorneys, who were not admitted to practice 
law in Ohio, in representing defendants in an Ohio criminal prosecution 
held not to be a cognizable property or liberty interest within the terms 
of the Fourteenth Amendment, absent any showing of an independent 
state- or federal-law source for the interest. Hence, the Constitution 
did not obligate the Ohio courts to accord such attorneys procedural due 
process on their application for permission to appear pro hac vice.

Certiorari granted; 574 F. 2d 874, reversed and remanded.

Per  Curiam .
Petitioners, the judges of the Court of Common Pleas of 

Hamilton County, Ohio, and the Hamilton County prosecutor, 
seek relief from a decision of the United States Court of 
Appeals for the Sixth Circuit. The Court of Appeals upheld 
a Federal District Court injunction that forbids further prosecu-
tion of respondents Larry Flynt and Hustler Magazine, Inc.; 
until respondents Herald Fahringer and Paul Cambria are 
tendered a hearing on their applications to appear pro hac we 
in the Court of Common Pleas on behalf of Flynt and Hustler 
Magazine. Petitioners contend that the asserted right of 
an out-of-state lawyer to appear pro hac vice in an Ohio court 
does not fall among those interests protected by the Due 
Process Clause of the Fourteenth Amendment. Because we 
agree with this contention, we grant the petition for certiorari 
and reverse the judgment of the Sixth Circuit.1

1 Petitioners also contend that the injunction violates principles of 
abstention embodied in our decisions in Younger v. Harris, 401 U- 8.» 
(1971); Stefanelli v. Minard, 342 U. S. 117 (1951); and Douglas v. City 
of Jeannette, 319 U. S. 157 (1943). Because of our disposition of the 
merits of this case, we think it unnecessary to consider that issue.
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Flynt and Hustler Magazine were indicted on February 8, 
1977, for multiple violations of Ohio Rev. Code Ann. § 2907.31 
(1975), which prohibits the dissemination of harmful material 
to minors. At the arraignment on February 25, local counsel 
for Flynt and Hustler presented an entry of counsel form 
that listed Fahringer and Cambria as counsel for both 
defendants. Neither lawyer was admitted to practice law in 
Ohio.2 3 * * * The form was the one used by members of the Ohio 
Bar, and it neither constituted an application for admission 
pro hoc vice nor alerted the court that Fahringer and Cambria 
were not admitted to practice in Ohio. The judge presiding 
at the arraignment routinely endorsed the form but took no 
other action with respect to the two out-of-state lawyers.8

2 The practice of law in Ohio is governed by Ohio Rev. Code Ann. 
§4705.01 (1977), which provides in pertinent part:

“No person shall be permitted to practice as an attorney and counselor at 
law, or to commence, conduct, or defend any action or proceeding in which 
he is not a party concerned, either by using or subscribing his own name, 
or the name of another person, unless he has been admitted to the bar by 
order of the supreme court in compliance with its prescribed and published 
rules.”
Rule I, §8 (C), of the Supreme Court Rules for the Government of the 
Bar of Ohio determines when out-of-state attorneys may appear pro hoc 
vice in Ohio courts:
Admission Without Exa.mina.tinn,

‘(C) An applicant under this section shall not engage in the practice of 
law in this state prior to the filing of his application. To do so constitutes 
the unauthorized practice of law and will result in a denial of the applica-
tion. This paragraph (C) does not apply to participation by a non-
resident of Ohio in a cause being litigated in this state when such participa-
tion is with leave of the judge hearing such cause.”

3 The District Court found that Fahringer and Cambria had appeared on
behalf of Flynt and Hustler Magazine in other criminal proceedings before
the Hamilton County Court of Common Pleas, apparently without being
required to do more than they did here. 434 F. Supp. 481, 483 (SD Ohio
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The case was transferred as a matter of course to Judge 
Morrissey, who had before him another active indictment 
against Flynt and Hustler Magazine. Fahringer and Cambria 
made no application for admission pro hoc vice to him or any 
other judge. At a pretrial conference on March 9 Judge 
Morrissey advised local counsel that neither out-of-state lawyer 
would be allowed to represent Flynt or Hustler Magazine. 
Fahringer and Cambria appeared in person before Judge Mor-
rissey for the first time at a motions hearing on April 8, where 
they expressed their interest in representing the defendants. 
Judge Morrissey summarily dismissed the request. Respond-
ents then commenced a mandamus action in the Ohio Supreme 
Court seeking to overturn the denial of admission. They also 
filed an affidavit of bias and prejudice seeking to remove Judge 
Morrissey from the case. The Ohio court dismissed the 
mandamus action but did remove Judge Morrissey, stating 
that while it found no evidence of bias or prejudice, trial 
before a different judge would avoid even the appearance of 
impropriety. The new trial judge ruled that the Ohio Supreme 
Court’s dismissal of the mandamus action bound him to deny 
Fahringer and Cambria permission to represent Flynt and 
Hustler Magazine, but he did allow both of them to work with 
in-state counsel in preparing the case.

Respondents next filed this suit in the United States Dis-
trict Court for the Southern District of Ohio to enjoin further

1977). This prior experience might explain why the local lawyer did not 
alert the court that Fahringer and Cambria were not admitted to practice 
in Ohio, but it does not indicate that the first judge’s endorsement of the 
entry form, without more, constituted leave for a pro hoc vice appearance. 
Although the District Court found that the manner in which Fahringer 
and Cambria sought leave for an appearance comported with the cus-
tomary” procedures of the court, ibid., it made no finding that these 
lawyers justifiably relied on any official explanation of these procedures 
or had any other ground for believing they actually had received leave 
of the court to appear.
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prosecution of the criminal case until the state trial court 
held a hearing on the contested pro hac vice application. 
The court ruled that the lawyers’ interest in representing 
Flynt and Hustler Magazine was a constitutionally protected 
property right which petitioners had infringed without 
according the lawyers procedural due process. 434 F. Supp. 
481 (1977). Further prosecution of Flynt and Hustler Maga-
zine therefore was enjoined until petitioners tendered Fah- 
ringer and Cambria the requested hearing. The Sixth Circuit 
affirmed, holding that the lawyers could not be denied the 
privilege of appearing pro hac vice “without a meaningful 
hearing, the application of a reasonably clear legal standard 
and the statement of a rational basis for exclusion.” 574 F. 
2d 874, 879 (1978).

As this Court has observed on numerous occasions, the 
Constitution does not create property interests. Rather it 
extends various procedural safeguards to certain interests 
“that stem from an independent source such as state law.” 
Board of Regents v. Roth, 408 U. S. 564, 577 (1972); see 
Memphis Light, Gas & Water Div. v. Craft, 436 U. S. 1, 9 
(1978); Bishop v. Wood, 426 U. S. 341, 344 (1976); Paul v. 
Davis, 424 U. S. 693, 709-710 (1976); Goss v. Lopez, 419 U. S. 
565, 572-574 (1975); Perry v. Sindermann, 408 U. S. 593, 602 
n. 7 (1972). The Court of Appeals evidently believed that 
an out-of-state lawyer’s interest in appearing pro hac vice in an 
Ohio court stems from some such independent source. It 
cited no state-law authority for this proposition, however, and 
indeed noted that “Ohio has no specific standards regarding 
pro hac vice admissions . . . .” 574 F. 2d, at 879. Rather 
the court referred to the prevalence of pro hac vice practice 
m American courts and instances in our history where counsel 
appearing pro hac vice have rendered distinguished service. 
We do not question that the practice of courts in most States 
is to allow an out-of-state lawyer the privilege of appearing 
upon motion, especially when he is associated with a member
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of the local bar. In view of the high mobility of the bar, and 
also the trend toward specialization, perhaps this is a practice 
to be encouraged. But it is not a right granted either by 
statute or the Constitution. Since the founding of the 
Republic, the licensing and regulation of lawyers has been 
left exclusively to the States and the District of Columbia 
within their respective jurisdictions. The States prescribe 
the qualifications for admission to practice and the standards 
of professional conduct. They also are responsible for the 
discipline of lawyers.4

A claim of entitlement under state law, to be enforceable, 
must be derived from statute or legal rule or through a 
mutually explicit understanding. See Perry, supra, at 601— 
602. The record here is devoid of any indication that an 
out-of-state lawyer may claim such an entitlement in Ohio, 

4 The dissenting opinion relies heavily on dictum in Spanos v. Skouras 
Theatres Corp., 364 F. 2d 161 (CA2 1966). The facts of that case were 
different from those here, and the precise holding of the court was quite 
narrow. The court ruled that where a client sought to defend on the 
ground of illegality against an out-of-state attorney’s action for his fee, 
and where the illegality stemmed entirely from the failure of the client’s 
in-state attorneys to obtain leave for the out-of-state attorney to appear in 
Federal District Court, the client would not be allowed to escape from the 
contract through his own default. Id., at 168-169. The balance of the 
opinion, which declared that “under the privileges and immunities clause 
of the Constitution no state can prohibit a citizen with a federal claim 
or defense from engaging an out-of-state lawyer to collaborate with an 
in-state lawyer and give legal advice concerning it within the state,” id., 
at 170, must be considered to have been limited, if not rejected entirely, 
by Norfolk & Western R. Co. v. Beatty, 423 U. S. 1009 (1975).

The dissenting opinion also suggests that a client’s interest in having out-of- 
state counsel is implicated by this decision. Post, at 445-446, n. 2. The 
court below, however, “did not reach the issue of whether the constitutional 
rights of Flynt and Hustler Magazine had also been violated,” 574 F. 2d 
874, 877 (CA6 1978), recognizing as it did that a federal-court injunction 
enjoining a state criminal prosecution on a ground that could be asserted 
by the defendant in the state proceeding would conflict with this Court s 
holding in Younger v. Harris, 401 U. S. 37 (1971).
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where the rules of the Ohio Supreme Court expressly consign 
the authority to approve a pro hac vice appearance to the 
discretion of the trial court. N. 2, supra. Even if, as the 
Court of Appeals believed, respondents Fahringer and Cam-
bria had “reasonable expectations of professional service,” 574 
F. 2d, at 879, they have not shown the requisite mutual under-
standing that they would be permitted to represent their 
clients in any particular case in the Ohio courts. The specu-
lative claim that Fahringer’s and Cambria’s reputation might 
suffer as the result of the denial of their asserted right cannot 
by itself make out an injury to a constitutionally protected 
interest. There simply was no deprivation here of some right 
previously held under state law. Id., at 708-709.

Nor is there a basis for the argument that the interest in 
appearing pro hac vice has its source in federal law. See 
Paul v. Davis, supra, at 699-701. There is no right of 
federal origin that permits such lawyers to appear in state 
courts without meeting that State’s bar admission requirements. 
This Court, on several occasions, has sustained state bar 
rules that excluded out-of-state counsel from practice alto-
gether or on a case-by-case basis. See Norfolk de Western 
R. Co. v. Beatty, 423 U. S. 1009 (1975), summarily aff’g 
400 F. Supp. 234 (SD Ill.); Brown v. Supreme Court of 
Virginia, 414 U. S. 1034 (1973), summarily aff’g 359 F. Supp. 
549 (ED Va.). Cf. Hicks v. Miranda, 422 U. S. 332, 343- 
345 (1975). These decisions recognize that the Constitu-
tion does not require that because a lawyer has been admitted 
to the bar of one State, he or she must be allowed to practice 
in another. See Ginsburg v. Kovrak, 392 Pa. 143, 139 A. 2d 
889, appeal dismissed for want of substantial federal question, 
358 U. S. 52 (1958). Accordingly, because Fahringer and 
Cambria did not possess a cognizable property interest within 
the terms of the Fourteenth Amendment, the Constitution 
does not obligate the Ohio courts to accord them procedural 
due process in passing on their application for permission to 
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appear pro hoc vice before the Court of Common Pleas of 
Hamilton County.5

The petition for writ of certiorari is granted, the judgment

5 The dissenting opinion of Mr . Just ice  Ste vens  argues that a lawyer’s 
right to “pursu[e] his calling is protected by the Due Process Clause ... 
when he crosses the border” of the State that licensed him, post, at 445. 
Mr . Just ice  Ste ve ns  identifies two “protected” interests that “reinforce” 
each other. These are said to be “the 'nature’ of the interest in pro hoc 
vice admissions [and] the 'implicit promise’ inhering in Ohio custom.” 
Post, at 456.

The first of these lawyer’s “interests” is described as that of “discharg-
ing [his] responsibility for the fair administration of justice in our 
adversary system.” Post, at 453. As important as this interest is, the 
suggestion that the Constitution assures the right of a lawyer to practice 
in the court of every State is a novel one, not supported by any authority 
brought to our attention. Such an asserted right flies in the face of the 
traditional authority of state courts to control who may be admitted to 
practice before them. See Norfolk & Western R. Co. v. Beatty, supra; 
ABA Special Committee on Evaluation of Disciplinary Enforcement, Prob-
lems and Recommendations in Disciplinary Enforcement 13-14 (Final 
Draft 1970). If accepted, the constitutional rule advanced by the dissent-
ing opinion would prevent those States that have chosen to bar all pro hoc 
vice appearances from continuing to do so, see, e. g., Cal. Bus. & Prof. 
Code Ann. §§ 6062, 6068 (West 1974 and Supp. 1978); and would under-
mine the policy of those States which do not extend reciprocity to out-of- 
state lawyers, see, e. g., Ariz. Sup. Ct. Rule 28 (c) I; Fla. Rules of the 
Sup. Ct. Relating to Admissions to the Bar, Art. I, § 1.

The second ground for due process protection identified in the dissent-
ing opinion is the “implicit promise” inherent in Ohio’s past practice in 
“assur[ing] out-of-state practitioners that they are welcome in Ohios 
courts. . . .” Post, at 456, 453. We recall no other claim that a constitu-
tional right can be created—as if by estoppel—merely because a wholly 
and expressly discretionary state privilege has been granted generously 
in the past. That some courts, in setting the standards for admission 
within their jurisdiction, have required a showing of cause before denying 
leave to appear pro hac vice provides no support for the proposition that 
the Constitution imposes this “cause” requirement on state courts that 
have chosen to reject it.
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of the Sixth Circuit is reversed, and the case is remanded for 
further proceedings consistent with this opinion.

It is so ordered.

Mr . Justice  White  would grant certiorari and set the case 
for oral argument.

Mr . Justi ce  Stevens , with whom Mr . Justice  Brennan  
and Mr . Justi ce  Marsh all  join, dissenting.

A lawyer’s interest in pursuing his calling is protected by 
the Due Process Clause of the Fourteenth Amendment.* 1 The 
question presented by this case is whether a lawyer abandons 
that protection when he crosses the border of the State which 
issued his license to practice.

The Court holds that a lawyer has no constitutionally pro-
tected interest in his out-of-state practice. In its view, the 
interest of the lawyer is so trivial that a judge has no obli-
gation to give any consideration whatsoever to the merits of a 
pro hoc vice request, or to give the lawyer any opportunity to 
advance reasons in support of his application. The Court’s 
square holding is that the Due Process Clause of the Four-
teenth Amendment simply does not apply to this kind of 
ruling by a state trial judge.2

1 Königsberg v. State Bar, 353 U. S. 252; Schware v. Board of Bar 
Examiners, 353 U. S. 232, 238-239, and n. 5.

Although the Court does not address it, this case also presents the 
question whether a defendant’s interest in representation by nonresident 
counsel is entitled to any constitutional protection. The clients, as well as 
the lawyers, are parties to this litigation. Moreover, the Ohio trial judge 
wie it perfectly clear that his ruling was directed at the defendants, and 
not merely their counsel. After striking the appearances of Fahringer 
and Cambria, the trial judge stated:
I will tell you this then, Mr. Flynt. [T]he case is set for the 2d of 
ay, 1977. . . . The only thing is that you will be restricted to having

an attorney that’s admitted to practice in the State of Ohio.” Tr. of
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The premises for this holding can be briefly stated. A 
nonresident lawyer has no right, as a matter of either state or 
federal law, to appear in an Ohio court. Absent any such 
enforceable entitlement, based on an explicit rule or mutual 
understanding, the lawyer’s interest in making a pro hoc vice 
appearance is a mere “privilege” that Ohio may grant or 
withhold in the unrestrained discretion of individual judges. 
The conclusion that a lawyer has no constitutional protection 
against a capricious exclusion * 3 seems so obvious to the major-

Proceedings in Common Pleas Court, Hamilton County, Ohio, in No. 
B77-0341 on Apr. 8, 1977, p. 5 (emphasis added).

A defendant’s interest in adequate representation is “perhaps his most 
important privilege” protected by the Constitution. Powell v. Alabama, 
287 U. S. 45, 70. Whatever the scope of a lawyer’s interest in practicing 
in other States may be, Judge Friendly is surely correct in stating that 
the client’s interest in representation by out-of-state counsel is entitled to 
some measure of constitutional protection:
“We are persuaded, however, that where a right has been conferred on 
citizens by federal law, the constitutional guarantee against its abridgment 
must be read to include what is necessary and appropriate for its asser-
tion. In an age of increased specialization and high mobility of the bar, 
this must comprehend the right to bring to the assistance of an attorney 
admitted in the resident state a lawyer licensed by 'public act’ of any 
other state who is thought best fitted for the task, and to allow him to 
serve in whatever manner is most effective, subject only to valid rules of 
courts as to practice before them. Cf. Lefton v. City of Hattiesburg, 333 
F. 2d 280, 285 (5 Cir. 1964). Indeed, in instances where the federal claim 
or defense is unpopular, advice and assistance by an out-of-state lawyer 
may be the only means available for vindication.” Spanos v. Skouras 
Theatres Corp., 364 F. 2d 161, 170 (en banc) (CA2 1966).

3 In this case there is no dispute about the capricious character of the 
Ohio court’s action. Notwithstanding the unblemished professional ca-
reers of Fahringer and Cambria—in Ohio and elsewhere—their adherence 
to the same application procedures that they had followed successfully in 
the past, and their demonstrated familiarity with the issues involved in the 
litigation, Judge Morrissey refused to allow them to appear pro hoc vice.

In full, Judge Morrissey ruled: “Mr. Fahringer and Mr. Cambria 
are not attorneys of record in this case and will not be permitted to try 
this case.” Tr. of Apr. 8, 1977, supra, at 3. So far as the record shows,
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ity that argument of the question is unnecessary. Summary 
reversal is the order of the day.

A few years ago the Court repudiated a similar syllogism 
which had long supported the conclusion that a parolee has 
no constitutionally protected interest in his status.4 Accepting 

this was the second official action taken with respect to the pro hoc vice 
applications of Fahringer and Cambria. In the first, Judge Rupert A. 
Doan, who presided at Flynt’s arraignment, issued two orders designating 
both lawyers counsel “of record” in case No. B77-0341, the case eventually 
assigned to Judge Morrissey for trial. According to Rule 10 (E) of the 
Rules of Local Practice of the Court of Common Pleas, Hamilton County, 
Ohio, under which Judges Doan and Morrissey were operating, once a 
designation order is filed, “such attorney shall become attorney of rec-
ord ... and shall not be permitted to withdraw except upon written motion 
and for good cause shown.” Despite Rule 10 (E), no objection to the 
appearance of Fahringer and Cambria, nor any argument either for or 
against their request, was heard in advance of the final ruling. In point 
of fact, nothing in the record identifies a legitimate reason for the judge’s 
action.

The record does suggest, and in any case the Court’s broad holding 
would certainly encompass, one explanation for Judge Morrissey’s unusual 
ruling, but it can hardly be characterized as legitimate. This is an 
obscenity case. Conceivably Judge Morrissey has strong views about the 
distribution of pornographic materials to minors and about lawyers who 
specialize in defending such activity. Perhaps these are not the kind of 
lawyers that he wants practicing in his courtroom. That Judge Morrissey 
reportedly referred to Fahringer as a “fellow traveler” of pornographers 
is at least consistent with these speculations. Cincinnati Post, Feb. 9, 
1977, p. 13. Indeed, after denying respondents’ request to have Judge 
Morrissey removed from the case for bias, the Supreme Court of Ohio 
without explanation ordered that another judge of the Hamilton County 
Court of Common Pleas try the case.

4 That syllogism had its adherents well into this century. See Curtis v. 
Bennett, 351 F. 2d 931, 933 (CA8 1965), quoted in Morrissey v. Brewer, 
443 F. 2d 942, 946 (CA8 1971): “A parole is a matter of grace, not a 
vested right. . . . [Discretion is left to the States as to the manner and 
terms upon which paroles may be granted and revoked. Federal due proc-
ess does not require that a parole revocation be predicated upon notice 
aad opportunity to be heard.” See also Hyser v. Reed, 115 U. S. App.

• C. 254, 266, 318 F. 2d 225, 237 (1963), cert, denied sub nom. Jamison 
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the premise that the parolee has no “right” to preserve his 
contingent liberty, the Court nevertheless concluded that the 
nature of his status, coupled with the State’s “implicit prom-
ise” that it would not be revoked arbitrarily, was sufficient to 
require constitutional protection. Morrissey v. Brewer, 408 
U. S. 471, 481-482.* 5 As the Court observed, it “is hardly 
useful any longer to try to deal with this problem in terms of 
whether the parolee’s liberty is a ‘right’ or a ‘privilege.’ ” Id., 
at 482. In my judgment, it is equally futile to try to deal 
with the problem presented by this case in terms of whether 
the out-of-state pursuit of a lawyer’s calling is based on an 
“explicit,” or an “enforceable” “entitlement” rather than a 
so-called “privilege.” Instead, we should examine the nature 
of the activity and the implicit promise Ohio has made to 
these petitioners.

I
The notion that a state trial judge has arbitrary and 

unlimited power to refuse a nonresident lawyer permission to 
appear in his courtroom is nothing but a remnant of a bygone 

v. Chappell, 375 U. S. 957 (“In a real sense the Parole Board in re-
voking parole occupies the role of parent withdrawing a privilege from an 
errant child not as punishment but for misuse of the privilege”).

5 “The question is not merely the ‘weight’ of the individual’s interest, 
but whether the nature of the interest is one within the contemplation of 
the ‘liberty or property’ language of the Fourteenth Amendment. . . • 
“The parolee has relied on at least an implicit promise that parole will 
be revoked only if he fails to live up to the parole conditions. In many 
cases, the parolee faces lengthy incarceration if his parole is revoked.

“We see, therefore, that the liberty of a parolee, although indeterminate, 
includes many of the core values of unqualified liberty and its termination 
inflicts a ‘grievous loss’ on the parolee and often on others. It is hardly 
useful any longer to try to deal with this problem in terms of whether the 
parolee’s liberty is a ‘right’ or a ‘privilege.’ By whatever name, the 
liberty is valuable and must be seen as within the protection of the 
Fourteenth Amendment. Its termination calls for some orderly process, 
however informal.” 408 U. S., at 481-482.
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era. Like the body of rules that once governed parole, the 
nature of law practice has undergone a metamorphosis during 
the past century. Work that was once the exclusive province 
of the lawyer is now performed by title companies, real estate 
brokers, corporate trust departments, and accountants. Rules 
of ethics that once insulated the local lawyer from competition 
are now forbidden by the Sherman Act6 and by the First 
Amendment to the Constitution of the United States.7 Inter-
state law practice and multistate law firms are now common-
place.8 Federal questions regularly arise in state criminal 
trials and permeate the typical lawyer’s practice. Because 
the assertion of federal claims or defenses is often unpopular, 

6 Because the “transactions which create the need for the particular 
legal services in question frequently are interstate transactions,” the 
practice of law is now regarded as a commercial activity subject to the 
strictures of the Sherman Act. Goldfarb v. Virginia State Bar, 421 U. S. 
773, 783-784.

7 Lawyers now have a constitutional right to advertise because “sig-
nificant societal interests are served by such speech.” Bates v. State Bar 
of Arizona, 433 U. S. 350, 364.

8 “Multistate or interstate practice by attorneys in this country is an 
expanding phenomenon. While no published quantitative data specifically 
support that assertion, a variety of established or verifiable facts exist 
that make the inference virtually indisputable. First is the increased 
mobility ... of legal problem-solvers, problem-bringers and hence the 
legal problems themselves. Second, an outgrowth of the first set of facts 
is the increasing degree of uniformity of our laws, to a point where we are 
now commonly confronted with model codes, uniform state acts, federal 
practice rules (often copied by states) and similar substantive and pro-
cedural developments. Third, partly a response to the first two sets of 
facts and partly a reflection of the growing general complexity of our 
society, is the gradual change in the character of law practice from a 
generalist skill to an increasingly specialized one; hence the emergence of 
lawyers regarded and operating as . . . specialists . . . equipped to cope 
with problems that transcend jurisdictional boundaries and the legal 
competence of local generalists.” Brakel & Loh, Regulating the Multi-
state Practice of Law, 50 Wash. L. Rev. 699, 699-700 (1975) (footnote 
omitted). See also 19 Stan. L. Rev. 856, 869 (1967).
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“advice and assistance by an out-of-state lawyer may be the 
only means available for vindication.”9 The “increased spe-
cialization and high mobility” 10 of today’s Bar is a consequence 
of the dramatic change in the demand for legal services that 
has occurred during the past century.

History attests to the importance of pro hoc vice appear-
ances. As Judge Merritt, writing for the Court of Appeals, 
explained:

“Nonresident lawyers have appeared in many of our 
most celebrated cases. For example, Andrew Hamilton, 
a leader of the Philadelphia bar, defended John Peter 
Zenger in New York in 1735 in colonial America’s most 
famous freedom-of-speech case. Clarence Darrow ap-
peared in many states to plead the cause of an unpopular 
client, including the famous Scopes trial in Tennessee 
where he opposed another well-known, out-of-state law-
yer, William Jennings Bryan. Great lawyers from 
Alexander Hamilton and Daniel Webster to Charles Evans 
Hughes and John W. Davis were specially admitted for 
the trial of important cases in other states. A small 
group of lawyers appearing pro hoc vice inspired and 
initiated the civil rights movement in its early stages. In a 
series of cases brought in courts throughout the South, 
out-of-state lawyers Thurgood Marshall, Constance Mot-
ley and Spottswood Robinson, before their appointments 
to the federal bench, developed the legal principles which 
gave rise to the civil rights movement.

“There are a number of reasons for this tradition. 
‘The demands of business and the mobility of our society 
are the reasons given by the American Bar Association in 
Canon 3 of the Code of Professional Responsibility. 
That Canon discourages ‘territorial limitations’ on the 

9 Spanos v. Skouras Theatres Corp., 364 F. 2d, at 170.
19 Ibid.
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practice of law, including trial practice. There are other 
reasons in addition to business reasons. A client may 
want a particular lawyer for a particular kind of case, 
and a lawyer may want to take the case because of the 
skill required. Often, as in the case of Andrew Hamilton, 
Darrow, Bryan and Thurgood Marshall, a lawyer par-
ticipates in a case out of a sense of justice. He may feel 
a sense of duty to defend an unpopular defendant and in 
this way to give expression to his own moral sense. 
These are important values, both for lawyers and clients, 
and should not be denied arbitrarily.” 574 F. 2d 874, 
878-879 (CA6 1978) (footnotes omitted).11

The modern examples identified by Judge Merritt, though 
more illustrious than the typical pro hac vice appearance, are 
not rare exceptions to a general custom of excluding nonresi-
dent lawyers from local practice. On the contrary, appear-
ances by out-of-state counsel have been routine throughout 
the country for at least a quarter of a century.12 The custom 
is so well recognized that, as Judge Friendly observed in 1966, 
there “is not the slightest reason to suppose” that a qualified 
lawyer’s pro hac vice request will be denied.13

This case involves a pro hac vice application by qualified 
legal specialists;14 no legitimate reason for denying their 

11 See also Judge Soper’s discussion in In re Ades, 6 F. Supp. 467, 
475-476 (Md. 1934).

12Brakel & Loh, supra n. 8, at 702, and n. 9; Note, Attorneys: Inter-
state and Federal Practice, 80 Harv. L. Rev. 1711, 1716 (1967).

13 Spanos v. Skouras Theatres Corp., supra, at 168.
14 Both Fahringer and Cambria are members of the Bar of New York, 

who specialize in criminal defense and obscenity law. In 1975, the former 
received the Outstanding Practitioner of the Year award from the New 
York State Bar Association. The latter received his legal education in 
Ohio at the University of Toledo Law School where he graduated first in 
his class. While in law school, he was admitted by the State of Ohio as 
a legal intern and practiced as such in the Municipal Prosecutor’s office 
in Toledo.
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request is suggested by the record.15 They had been retained 
to defend an unpopular litigant in a trial that might be 
affected by local prejudices and attitudes.16 It is the classic 
situation in which the interests of justice would be served by 
allowing the defendant to be represented by counsel of his 
choice.

The interest these lawyers seek to vindicate is not merely 
the pecuniary goal that motivates every individual’s attempt 
to pursue his calling.17 It is the profession’s interest in 

15 “No evidence of any disciplinary action against [Fahringer and Cam-
bria] by any bar association has been presented to the Court, nor is there 
reason to believe that any such action is presently contemplated. Both are 
competent, experienced and qualified in the representation of persons 
charged with crimes.” 434 F. Supp. 481, 483 (SD Ohio 1977).

16 Ohio charged that respondent Flynt’s publication entitled “War, The 
Real Obscenity,” is harmful to youth contrary to Ohio Rev. Code Ann. 
§2907.31 (1975). Among his defenses are several based on the Federal 
Constitution. He claims that § 2907.31 is “void for vagueness and over-
breadth, impos[es] an impermissible prior restraint on the publication and 
circulation of materials protected by the First and Fourteenth Amend-
ments to the Constitution,” and “bears no rational or reasonable relation-
ship to a legitimate state interest.” Complaint for Preliminary and Per-
manent Injunction and Declaratory Judgment, in Civ. Act. No. C—1—77- 
319 (SD Ohio, June 14,1977), pp. 19—21.

17 In a Constitution for a free people, there can be no doubt that 
the meaning of ‘liberty’ must be broad indeed.” Board of Regents v. Roth, 
408 U. S. 564, 572. Although the boundaries of the “liberty” protected 
by the Fourteenth Amendment have never been conclusively surveyed, it 
is clear that they encompass “not merely [the] freedom from bodily 
restraint” and the rights conferred by specific provisions of the Constitu-
tion, Meyer v. Nebraska, 262 U. S. 390, 399, but also the “ ‘privileges long 
recognized at common law as essential to the orderly pursuit of happi-
ness.’ ” Ingraham v. Wright, 430 U. S. 651, 673, quoting Meyer v. 
Nebraska, supra, at 399. See Smith v. Organization of Foster Families, 
431 U. S. 816, 845. Among those privileges is “the right to hold specific 
private employment and to follow a chosen profession,” Greene v. McElroy, 
360 U. S. 474, 492, including “the practice of law.” Schware v. Board of 
Bar Examiners, 353 U. S., at 238.

Fahringer and Cambria in no way rely on the fact that the denial of 
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discharging its responsibility for the fair administration of 
justice in our adversary system. The nature of that interest 
is surely worthy of the protection afforded by the Due Process 
Clause of the Fourteenth Amendment.

II
In the past, Ohio has implicitly assured out-of-state prac-

titioners that they are welcome in Ohio’s courts unless there 
is a valid, articulable reason for excluding them. Although 
the Ohio Supreme Court dismissed respondents’ petition for 
an extraordinary writ of mandamus in this case, it has not 
dispelled that assurance because it did not purport to pass on 
the merits of their claim.18 In my opinion the State’s assur-
ance is adequate to create an interest that qualifies as “prop-
erty” within the meaning of the Due Process Clause.

The District Court found as a fact that Ohio trial judges 
routinely permit out-of-state counsel to appear pro hac vice.19 
This regular practice is conducted pursuant to the Rules of 
the Supreme Court of Ohio,20 Ohio’s Code of Professional 

their applications “might make them somewhat less attractive” to clients 
and might otherwise compromise their professional reputations. Cf. Bishop 
v. Wood, 426 U. S. 341, 348-350.

18 The only record of the Ohio Supreme Court’s actions in this case is a 
journal notation that it was “dismissed.” The record indicates that 
petitioners argued to the Supreme Court in their written submissions that 
the court could not entertain an extraordinary writ in this matter but 
that respondents’ remedy lay in a post-trial appeal—assuming Flynt was 
convicted. The newly assigned trial judge in Flynt’s case, the only Ohio 
court of which we are aware that has interpreted the Ohio Supreme 
Court’s actions in this matter, concluded that the dismissal was not on the 
merits of respondents’ claim of a right to an explanation before being 
denied admission. It instead concluded that the claim “apparently is an 
issue that you will have to resolve in the normal appellate procedures if 
and when the opportunity presents itself.” Tr. of May 10, 1977, p. 16.

19 434 F. Supp., at 483. See State v. Ross, 36 Ohio App. 2d 185, 188, 
304 N. E. 2d 396, 399 (1973), cert, denied, 415 U. S. 904.

20 Rule I, § 8 (C), of the Supreme Court of Ohio Rules for the Govern-
ment of the Bar of Ohio allows “participation by a nonresident of Ohio
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Responsibility,* 21 rules of each local court,22 and a leading 
opinion of the Ohio Court of Appeals identifying criteria that 
should inform a trial judge’s discretion in acting on pro hoc 
vice applications.23 While it is unquestionably true that an 
Ohio trial judge has broad discretion in determining whether 
or not to allow nonresident lawyers to appear in his court, it 
is also true that the Ohio rules, precedents, and practice give 
out-of-state lawyers an unequivocal expectation that the exer-
cise of that discretion will be based on permissible reasons.24

in a cause being litigated in this state when such participation is with 
leave of the judge hearing such cause.”

21 Canon 3 of Ohio’s Code of Professional Responsibility recognizes the 
indispensability to many modern attorneys of the ability to pursue their 
clients’ interests across state lines:
“[T]he legal profession should discourage regulation that unreasonably 
imposes territorial limitations upon the right of a lawyer to handle the 
legal affairs of his client or upon the opportunity of a client to obtain the 
services of a lawyer of his choice in all matters including the presentation 
of a contested matter in a tribunal before which the lawyer is not 
permanently admitted to practice.”

22 Rule 10(E) of the Rules of Local Practice of the Court of Common 
Pleas, Hamilton County, Ohio, requires “[a]ny attorney who accepts 
private employment in any criminal case” to file a specified form. Once 
that form is endorsed by a judge, as occurred here, the attorney becomes 
“attorney of record” who “shall not be permitted to withdraw except upon 
written motion and for good cause shown.” See n. 3, supra.

23 State v. Ross, supra.
24 “It has, however, been generally recognized that an attorney not 

admitted to practice in Ohio, but in good standing in another state, may 
be specially admitted for the purpose of representing a person in a 
particular case, be it civil or criminal. Whether or not so to specially 
permit an attorney not admitted to practice in Ohio, but admitted to 
practice and in good standing in another state, to represent a party in a 
particular action, is a matter lying within the sound discretion of the trial 
court. Thus, we must determine whether there has been an abuse of 
discretion in this instance.” State v. Ross, supra, at 188, 304 N. E. 2d, 
at 399.

Other appellate courts have held or stated in dicta that admission pro 
hac vice to trial courts within their jurisdiction may not be denied without
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In State v. Ross, 36 Ohio App. 2d 185, 304 N. E. 2d 396 
(1973), the leading Ohio case in this area, the Ohio Court of 
Appeals entertained an appeal from a trial judge’s order 
denying an out-of-state attorney’s pro hoc vice application. 
The appellate court exhaustively inquired into the basis for 
the trial court’s action and identified the specific misdeeds of 
the attorney that justified his exclusion, before concluding 
that the trial judge had acted properly.* 25 The only inference 
that can be drawn from that opinion is that an arbitrary 
ruling by the trial judge would have constituted reversible 
error; in this area of Ohio law, at least, the authority to 
exercise discretion does not include the power to act arbi-
trarily.26 Having made this implicit promise to respondent 
attorneys,27 Ohio may not nullify the substance of that promise

cause. In re Evans, 524 F. 2d 1004, 1007 (CA5 1975) (denial inappro-
priate except upon showing of unethical conduct); McKenzie v. Burris, 
255 Ark. 330, 344, 500 S. W. 2d 357, 366 (1973) (trial court may not 
impose “arbitrary numerical limitation on the number of [pro hoc Dice'] 
appearances by an attorney” with expertise in the relevant area). See 
also Munoz v. United States District Court, 446 F. 2d 434 (CA9 1971); 
Atchison, T. & S.F. R. Co. v. Jackson, 235 F. 2d 390, 393 (CA10 1956); 
Brown v. Wood, 257 Ark. 252, 258, 516 S. W. 2d 98, 102 (1974). The 
requirement of cause has even greater support where, as here, see n. 3, 
supra, an out-of-state attorney in a criminal case has previously been made 
counsel of record by order of a trial court. Cooper v. Hutchinson, 184 
F. 2d 119, 123 (CA3 1950); State v. Kavanaugh, 52 N. J. 7, 18, 243 A. 2d 
225, 231 (1968); Smith v. Brock, 532 P. 2d 843, 850 (Okla. 1975).

25 36 Ohio App. 2d, at 190-201, 304 N. E. 2d, at 401-406.
26 This “holding as a matter of state law” that out-of-state lawyers are 

entitled to have a trial judge exercise his discretion—that is to say, to 
nave a permissible reason for his ruling—before he denies an application 
to appear, “necessarily establishes that [Fahringer and Cambria had a] 
property interest” protected by the Fourteenth Amendment. See Bishop 
v. Wood, 426 U. S., at 345 n. 8.

7 ‘Property interests . . . are created and their dimensions are defined 
by existing rules or understandings that stem from an independent source 
such as state law—rules or understandings that secure certain benefits 
and that support claims of entitlement to those benefits.” Board of
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by providing no procedures to safeguard its meaning. A state 
requirement that a judge’s action in a contested matter be 
predicated on a permissible reason inevitably gives rise to a 
procedural requirement that the affected litigants have some 
opportunity to reason with the judge. See Arnett v. Kennedy, 
416 U. S. 134, 167 (Powell , J., concurring in part).28

Ill
Either the “nature” of the interest in pro hac vice admis-

sions or the “implicit promise” inhering in Ohio custom with 
respect to those admissions is sufficient to create an interest 
protected by the Due Process Clause. Moreover, each of 
these conclusions reinforces the other.

The mode of analysis employed by the Court in recent years 
has treated the Fourteenth Amendment concepts of “liberty” 
and “property” as though they defined mutually exclusive, 
and closed categories of interests, with neither shedding any 
light on the meaning of the other. Indeed, in some of the 
Court’s recent opinions it has implied that not only property 
but liberty itself does not exist apart from specific state 
authorization or an express guarantee in the Bill of Rights.29 

Regents v. Roth, 408 U. S., at 577. In this case, the state action that lies 
at the source of the relevant “understanding” or implied promise is multi-
faceted. In addition to the consistent past practice of Ohio trial judges, 
which is analogous to the course of administrative conduct found sufficient 
in Morrissey, that promise is supported by state and local rules and case 
law.

28“[T]he right to procedural due process ... is conferred, not by 
legislative grace, but by constitutional guarantee. While the legislature 
may elect not to confer a property interest in federal employment, it may 
not constitutionally authorize the deprivation of such an interest, once 
conferred, without appropriate procedural safeguards. As our cases have 
consistently recognized, the adequacy of statutory procedures for depriva-
tion of a statutorily created property interest must be analyzed in consti-
tutional terms.” Arnett, 416 U. S., at 167 (Powell , J., concurring in 
part) (footnote omitted).

29 See Paut v. Davis, 424 U. S. 693; Meachum v. Fano, 427 U. 8. 215. 
I continue to adhere to the view that “neither the Bill of Rights nor the
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In my judgment this is not the way the majestic language of 
the Fourteenth Amendment should be read.

As is demonstrated by cases like Meyer v. Nebraska, 262 
U. S. 390, 399; Morrissey N. Brewer, 408 U. S. 471; Bell v. 
Burson, 402 U. S. 535, 539, and Mr. Justice Frankfurter’s 
classic concurring opinion in Joint Anti-Fascist Refugee Com-
mittee v. McGrath, 341 U. S. 123, 162, judicial construction 
of the words “life, liberty, or property” is not simply a matter 
of applying the precepts of logic to accepted premises. 
Rather, it is experience and judgment that have breathed life 
into the Court’s process of constitutional adjudication. It is 
not only Ohio’s experience with out-of-state practitioners, but 
that of the entire Nation as well, that compels the judgment 
that no State may arbitrarily reject a lawyer’s legitimate 
attempt to pursue this aspect of his calling.

IV
It is ironic that this litigation should end as it began—with 

a judicial ruling on the merits before the parties have been 
heard on the merits. Pursuant to Rules 19, 23, and 24 of this 
Court, the only issue discussed in the petition for certiorari 
and in respondents’ brief memorandum in reply is whether 
“a Writ of Certiorari should issue to review the judgment and 
opinion of the Sixth Circuit in this matter.” Pet. for Cert. 
19. This surely is not a case that should be decided before 
respondents have been given an opportunity to address the 
merits. Summary reversal “should be reserved for palpably 
clear cases of . . . error.” Baton v. Tulsa, 415 IT. S. 697, 707

laws of sovereign States create the liberty which the Due Process Clause 
protects. The relevant constitutional provisions are limitations on the 
power of the sovereign to infringe on the liberty of the citizen. The 
relevant state laws either create property rights, or they curtail the 
freedom of the citizen who must live in an ordered society. Of course, 
law is essential to the exercise and enjoyment of individual liberty in a 
complex society. But it is not the source of liberty, and surely not the 
exclusive source.” Id., at 230 (Ste ve ns , J., dissenting).
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(Rehnquist , J., dissenting). Such reversals are egregiously 
improvident when the Court is facing a “novel constitutional 
question.” Pennsylvania v. Mimms, 434 U. S. 106, 124 (Ste -
vens , J., dissenting).30 Accordingly, I respectfully dissent 
from the Court’s summary disposition of a question of great 
importance to the administration of justice.

30 Although the Court cites three previous summary dispositions by this 
Court in favor of its decision, two have nothing whatsoever to do with 
pro hoc vice admissions. Both are concerned with rules preventing out- 
of-state lawyers from setting up permanent practices in States where they 
were not licensed. Brown v. Supreme Court of Virginia, 414 U. S. 1034, 
summarily aff’g 359 F. Supp. 549 (ED Va. 1973); Kovrak v. Ginsburg, 
358 U. S. 52, dismissing, for want of substantial federal question, appeal 
from 392 Pa. 143, 139 A. 2d 889 (1958). The third case involved a chal-
lenge on substantive due process grounds to a rule of the Supreme Court 
of Illinois that placed decisions on pro hoc vice applications in the trial 
court’s discretion. Norfolk & Western R. Co. v. Beatty, 423 U. S. 1009, 
summarily aff’g 400 F. Supp. 234 (SD Ill. 1975). So far as the opinion 
in the District Court in that case indicates, however, there was no claim 
that the rule had been applied arbitrarily or discriminatorily.
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HARLIN v. MISSOURI

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME COURT 
OF MISSOURI

No. 77-6062. Decided January 15, 1979

Missouri Supreme Court’s judgment rejecting petitioner’s constitutional 
challenge, on appeal of his conviction, to the Missouri statute allowing 
any woman who so elects to be excused from jury service is vacated, 
and the case is remanded for reconsideration in light of Duren v. Mis-
souri, ante, p. 357.

Certiorari granted; 556 S. W. 2d 42, vacated and remanded.

Per  Curiam .
On appeal of his criminal conviction to the Supreme Court 

of Missouri, petitioner contended that his constitutional right 
to a jury drawn from a fair cross section of the community 
had been denied by provisions of Missouri law allowing any 
woman who so elects to be excused from jury service. See Mo. 
Const., Art. 1, § 22 (b); Mo. Rev. Stat. § 494.031 (2) (Supp. 
1975). The record did not reflect that petitioner had raised 
this objection in timely fashion in the trial court, but because 
the trial court had considered and rejected the contention on 
its merits in connection with petitioner’s motion for a new 
trial, the Missouri Supreme Court reviewed the issue under 
its “plain error” rule. Relying on its decision in State v. 
Duren, 556 S. W. 2d 11 (1977), that court rejected petitioner’s 
contention that the challenged provisions are invalid because 
they systematically exclude women from the jury-selection 
process. 556 S. W. 2d 42, 44 (1977). The highest state court 
having reached and decided this issue, its judgment is subject 
to review in this Court. See Jenkins v. Georgia, 418 U. S. 153, 
157 (1974). The petition for certiorari is granted. The 
motion for leave to proceed in forma pauperis is granted. The
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judgment below is vacated, and the case is remanded for 
reconsideration in light of Duren v. Missouri, ante, p. 357.

So ordered.

Mr . Justice  Rehnquist  dissents.

Mr . Justi ce  Powell , concurring in the judgments.*
As I noted in my concurrence in Hankerson v. North Carolina, 

432 U. S. 233, 246 (1977), the Court’s attempt to fashion a 
satisfactory retroactivity doctrine in the years since Linkletter 
v. Walker, 381 U. S. 618 (1965), has not succeeded. I adhere 
to the view expressed in Hankerson that the wisest approach 
to this problem is that outlined by Mr. Justice Harlan in 
Mackey v. United States, 401 U. S. 667, 675-702 (1971). 
That approach “contemplates, in rough outline, that courts 
apply a new rule retroactively in cases still pending on direct 
review, whereas cases on collateral review ordinarily would be 
considered in light of the rule as it stood when the conviction 
became final.” Hankerson, supra, at 248. As all of these 
cases are before us on direct review, the application to them 
of the principles announced in Taylor v. Louisiana, 419 U. S. 
522 (1975), and Duren v. Missouri, ante, p. 357, is proper. 
Accordingly, I concur in the judgments of the Court.

*[This opinion applies also to No. 77-6066, Lee v. Missouri; No. 77- 
6068, Minor v. Missouri; No. 77-6553, Arrington v. Missouri; No. 77-6701, 
Burnfin v. Missouri; and No. 77-7012, Combs v. Missouri, all post, p. 461.]
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LEE v. MISSOURI

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME COURT 
OF MISSOURI

No. 77-6066. Decided January 15, 1979*

Judgments of Missouri Supreme Court and Missouri Court of Appeals 
affirming convictions as against fair-cross-section claims based on exclu-
sion of women from juries are vacated, and the cases are remanded for 
reconsideration in light of Duren v. Missouri, ante, p. 357. Because 
Duren does not announce any “new standards” of constitutional law 
not evident from the decision in Taylor v. Louisiana, 419 U. S. 522, the 
considerations calling for departure from full retroactive application of 
constitutional holdings are inapplicable to juries sworn after the Taylor 
decision.

Certiorari granted in Nos. 77-6066, 77-6068, 77-6701, and 77-7012. 556 
S. W. 2d 11; 556 S. W. 2d 25; 556 S. W. 2d 135; 559 S. W. 2d 749; 
560 S. W. 2d 283; and 564 S. W. 2d 328, vacated and remanded.

Per  Curiam .
The motions for leave to proceed in forma pauperis are 

granted.
In each of these cases, the trial court denied a timely 

motion to quash the petit jury panel. On appeal, the convic-
tions were affirmed on the basis of State v. Duren, 556 S. W. 
2d 11 (Mo. 1977). State v. Lee, 556 S. W. 2d 25 (Mo. 1977); 
State v. Minor, 556 S. W. 2d 35 (Mo. 1977); State v. Arring-
ton, 559 S. W. 2d 749 (Mo. 1978); State v. Burnfin, 560 S. W. 
2d 283 (Mo. App. 1977); State v. Combs, 564 S. W. 2d 328 
(Mo. App. 1978).

We reversed the decision below in Duren because of in-
consistency with the principles enunciated in Taylor v.

*Together with No. 77-6068, Minor v. Missouri, also on certiorari to, 
and No. 77-6553, Arrington v. Missouri, on appeal from, the same court, 
and No. 77-6701, Burnfin v. Missouri, and No. 77-7012, Combs v. Mis-
souri, on certiorari to the Court of Appeals of Missouri, Kansas City 
District.
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Louisiana, 419 U. S. 522 (1975). Ante, p. 357. The State 
of Missouri has urged that our decision in Duren not be 
applied retroactively to petitioners or appellants other than 
Duren himself. However, because that decision does not 
announce any “new standards” of constitutional law not evi-
dent from the decision in Taylor v. Louisiana, the considera-
tions that have led us in other cases to depart from full retro-
active application of constitutional holdings, see, e. g., Stovall 
v. Denno, 388 U. S. 293, 297 (1967), are inapplicable to juries 
sworn after the decision in Taylor v. Louisiana. Compare 
Daniel v. Louisiana, 420 U. S. 31 (1975), holding Taylor v. 
Louisiana inapplicable to cases in which the jury was sworn 
prior to the date of that decision.

We note that in any case in which a jury was sworn subse-
quent to Taylor v. Louisiana and the fair-cross-section claim 
based on exclusion of women was rejected on direct review or 
in state collateral proceedings because of the defendant’s 
failure to assert the claim in timely fashion, relief is unavail-
able under 28 U. S. C. § 2254 unless the petitioner can show 
cause for having failed to raise his claim properly in the state 
courts. See Wainwright v. Sykes, 433 U. S. 72 (1977).

The petitions for certiorari in Nos. 77-6066, 77-6068, 77- 
6701, and 77-7012 are granted. The judgments below in 
those cases, together with that in No. 77-6553, are vacated, 
and the cases are remanded for reconsideration in light of 
Duren v. Missouri, ante, p. 357.

So ordered.

[For opinion of Mr . Justi ce  Powell  concurring in the 
judgments, see ante, p. 460.]

Mr . Justice  Rehnquist  dissents.
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WASHINGTON et  al . v . CONFEDERATED BANDS 
AND TRIBES OF THE YAKIMA INDIAN

NATION

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 77-388. Argued October 2, 1978—Decided January 16, 1979

Section 6 of Pub. L. 280 authorizes the people of States whose constitu-
tions or statutes contain organic law disclaimers of jurisdiction over 
Indian country to amend “where necessary” their constitutions or 
statutes to remove any legal impediment to assumption of such jurisdic-
tion under the Act, notwithstanding the provision of any Enabling Act 
for the admission of the State, but provided that the Act shall not 
become effective with respect to such assumption of jurisdiction until 
the people of the State have appropriately amended their state constitu-
tion or statutes as the case may be. In § 7 of Pub. L. 280, Congress 
gave the consent of the United States “to any other State ... to 
assume jurisdiction at such time and in such manner as the people of 
the State shall, by affirmative legislative action, obligate and bind the 
State to assumption thereof.” The State of Washington’s Constitu-
tion contains a disclaimer of authority over Indian country, and hence 
the State is one of those covered by § 6. In 1963, after the Washington 
Supreme Court in another case had held that the barrier posed by the 
disclaimer could be lifted by the state legislature, the legislature enacted 
a statute (Chapter 36) obligating the State to assume civil and criminal 
jurisdiction over Indians and Indian territory within the State, subject 
only to the condition that in all but eight subject-matter areas jurisdic-
tion would not extend to Indians on trust or restricted lands unless the 
affected tribe so requested. Appellee Yakima Nation, which did not 
make such a request, brought this action in Federal District Court 
challenging the statutory and constitutional validity of the State’s par-
tial assertion of jurisdiction on its Reservation. The Tribe contended 
that the State had not complied with the procedural requirements of 
Pub. L. 280, especially the requirement that the State first amend its 
constitution ; that, in any event, Pub. L. 280 did not authorize the State 
to assert only partial jurisdiction within an Indian reservation; and that 
Chapter 36, even if authorized by Congress, violated the equal protec-
tion and due process guarantees of the Fourteenth Amendment. The
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District Court rejected both the statutory and constitutional claims and 
entered judgment for the State. The Court of Appeals, while rejecting 
the contention that Washington’s assumption of only partial jurisdiction 
was not authorized by Congress, reversed, holding that the “checker-
board” jurisdictional system produced by Chapter 36 had no rational 
foundation and therefore violated the Equal Protection Clause. Held:

1. Section 6 of Pub. L. 280 does not require disclaimer States to 
amend their constitutions to make an effective acceptance of jurisdiction 
over an Indian reservation, and any Enabling Act requirement of this 
nature was effectively repealed by § 6. Here, the Washington Supreme 
Court, having determined that for purposes of the repeal of the state 
constitutional disclaimer legislative action is sufficient and the state 
legislature having enacted legislation obligating the State to assume 
jurisdiction under Pub. L. 280, it follows that the State has satisfied the 
procedural requirements of § 6. Pp. 478-493.

2. Once the requirements of § 6 have been satisfied, the terms of § 7 
govern the scope of jurisdiction conferred upon disclaimer States. 
Statutory authorization for the partial subject-matter and geographic 
jurisdiction asserted by Washington is found in the words of §7 
permitting option States to assume jurisdiction “in such manner” as the 
people of the State shall “by affirmative legislative action, obligate and 
bind the State to assumption thereof.” The phrase “in such manner” 
means at least that an option State can condition the assumption of 
full jurisdiction on an affected tribe’s consent. Here, Washington has 
offered to assume full jurisdiction if a tribe so requests. The partial 
jurisdiction asserted on the reservations of nonconsenting tribes reflects 
a responsible attempt to accommodate both state and tribal interests 
and is consistent with the concerns that underlay the adoption of 
Pub. L. 280. Accordingly, it does not violate the terms of §7. Pp- 
493-499.

3. The “checkerboard” pattern of jurisdiction ordained by Chapter 36 
is not on its face invalid under the Equal Protection Clause. Pp. 499- 
502.

(a) The classifications based on tribal status and land tenure 
implicit in Chapter 36 are not “suspect” so as to require that they be 
justified by a compelling state interest nor does Chapter 36 abridge any 
fundamental right of self-government. Pp. 500-501.

(b) Chapter 36 is valid as bearing a rational relationship to the 
State’s interest in providing protection to non-Indian citizens living 
within a reservation while at the same time allowing scope for tribal 
self-government on trust or restricted lands, the land-tenure classification 
being neither an irrational nor arbitrary means of identifying those areas
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within a reservation in which tribal members have the greatest interest 
in being free of state police power. Pp. 501-502.

552 F. 2d 1332, reversed.

Ste wart , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Whit e , Black mun , Powel l , Reh nqui st , and Ste ve ns , J J., joined. 
Marsh al l , J., filed a dissenting opinion, in which Bre nnan , J., joined, 
post, p. 502.

Slade Gorton, Attorney General of Washington, argued the 
cause for appellants. With him on the briefs were Malachy 
R. Murphy, Deputy Attorney General, and Jeffrey C. Sullivan.

James B. Hovis argued the cause and filed a brief for 
appellee.

Louis F. Claiborne argued the cause for the United States 
as amicus curiae urging affirmance. With him on the brief 
were Solicitor General McCree, Assistant Attorney General 
Moorman, Peter R. Steenland, Jr., Carl Strass, and Neil T. 
Proto*

Mr . Just ice  Stewar t  delivered the opinion of the Court.
In this case we are called upon to resolve a dispute between 

the State of Washington and the Yakima Indian Nation over 
the validity of the State’s exercise of jurisdiction on the 
Yakima Reservation. In 1963 the Washington Legislature 
obligated the State to assume civil and criminal jurisdiction 
over Indians and Indian territory within the State, subject 
only to the condition that in all but eight subject-matter 
areas jurisdiction would not extend to Indians on trust or 
restricted lands without the request of the Indian tribe af-
fected. Ch. 36, 1963 Wash. Laws.1 The Yakima Nation 
—

* Michael Taylor, Robert L. Pirtle, and Robert D. Ddlwo filed a brief 
for the Confederated Tribes of the Colville Reservation et al. as amici 
curiae.

^The statute, codified as Wash. Rev. Code §37.12.010 (1976), provides:
Assumption of criminal and civil jurisdiction by state. The State of 

Washington hereby obligates and binds itself to assume criminal and civil 
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did not make such a request. State authority over Indians 
within the Yakima Reservation was thus made by Chapter 36 
to depend on the title status of the property on which the 
offense or transaction occurred and upon the nature of the 
subject matter.

The Yakima Nation brought this action in a Federal District 
Court challenging the statutory and constitutional validity of 
the State’s partial assertion of jurisdiction on its Reservation. 
The Tribe contended that the federal statute upon which the 
State based its authority to assume jurisdiction over the 
Reservation, Pub. L. 280,2 imposed certain procedural re-
quirements, with which the State had not complied—most 
notably, a requirement that Washington first amend its own 
constitution—and that in any event Pub. L. 280 did not

jurisdiction over Indians and Indian territory, reservations, country, and 
lands within this state in accordance with the consent of the United States 
given by the act of August 15, 1953 (Public Law 280, 83rd Congress, 1st 
Session), but such assumption of jurisdiction shall not apply to Indians 
when on their tribal lands or allotted lands within an established Indian 
reservation and held in trust by the United States or subject to a restric-
tion against alienation imposed by the United States, unless the provisions 
of R. C. W. 37.12.021 [tribal consent] have been invoked, except for thé 
following:

“(1) Compulsory school attendance;
“(2) Public assistance;
“(3) Domestic relations;
“(4) Mental illness;
“(5) Juvenile delinquency;
“(6) Adoption proceedings;
“(7) Dependent children; and
“(8) Operation of moter vehicles upon the public streets, alleys, roads 

and highways: Provided further, That Indian tribes that petitioned for, 
were granted and became subject to state jurisdiction pursuant to this 
chapter on or before March 13, 1963 shall remain subject to state civil and 
criminal jurisdiction as if chapter 36, Laws of 1963 had not been enacted.

The statute will be referred to in this opinion as Chapter 36.
2 Act of Aug. 15, 1953, 67 Stat. 588-590. For the full text of the Act, 

see n. 9, infra.
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authorize the State to assert only partial jurisdiction within 
an Indian reservation. Finally, the Tribe contended that 
Chapter 36, even if authorized by Congress, violated the equal 
protection and due process guarantees of the Fourteenth 
Amendment.

The District Court rejected both the statutory and consti-
tutional claims and entered judgment for the State.3 On 
appeal, the contention that Washington’s assumption of only 
partial jurisdiction was not authorized by Congress was re-
jected by the Court of Appeals for the Ninth Circuit, sitting 
en banc. The en banc court then referred the case to the 
original panel for consideration of the remaining issues. Con-
federated Bands and Tribes of the Yakima Indian Nation v. 
Washington, 550 F. 2d 443 (Yakima I).4 The three-judge 

3 The complaint also contained other claims that were decided adversely 
to the plaintiff by the District Court. After extensive discovery and the 
entry of a pretrial order, the District Court granted partial summary 
judgment in favor of the State on several of these claims. On the ques-
tion of compliance with Pub. L. 280, the District Court held that it was 
bound by the decision of the Court of Appeals for the Ninth Circuit in 
Quinavlt Tribe of Indians v. Gallagher, 368 F. 2d 648, 655-658, which had 
determined that the State of Washington could accept jurisdiction under 
Pub. L. 280 without first amending its constitution and that Washington’s 
jurisdictional arrangement did not constitute an unauthorized partial as-
sumption of jurisdiction. The District Court also rejected the claim that 
Chapter 36 was facially invalid under the Equal Protection and Due 
Process Clauses of the Fourteenth Amendment. The question of the 
constitutional validity of Chapter 36 as applied to the Yakima Reservation 
was reserved for a hearing and factual determination. After a one-week 
trial, the District Court found that the appellee had not proved “that the 
state or county have discriminated ... to deprive any Indian or the 
plaintiff Tribe of any service or protection, resource or asset afforded 
under the same state law to other citizens or similar geographic location.” 
The complaint was then dismissed.

The opinion of the District Court is unreported.
4 The en banc hearing was ordered by the Court of Appeals sua sponte 

after the original panel had heard argument. This hearing was limited to
e Question whether that court’s earlier partial-jurisdiction holding in 
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panel, confining itself to consideration of the constitutional 
validity of Chapter 36, concluded that the “checkerboard” 
jurisdictional system it produced was without any rational 
foundation and therefore violative of the Equal Protection 
Clause of the Fourteenth Amendment. Finding no basis upon 
which to sever the offending portion of the legislation, the 
appellate court declared Chapter 36 unconstitutional in its 
entirety, and reversed the judgment of the District Court. 
Confederated Bands and Tribes of the Yakima Indian Nation 
v. Washington, 552 F. 2d 1332 (Yakima II).

The State then brought an appeal to this Court. In noting 
probable jurisdiction of the appeal, we requested the parties 
to address the issue whether the partial geographic and 
subject-matter jurisdiction ordained by Chapter 36 is author-
ized by federal law, as well as the Equal Protection Clause 
issue. 435 U. S. 903.* 5

Quinault Tribe of Indians v. Gallagher, supra, should be overruled. A 
majority of the en banc panel agreed with the result in Quinault, finding no 
statutory impediment to the assumption of partial geographic and subject-
matter jurisdiction. 550 F. 2d, at 448. Five judges dissented. Id., at 
449.

5 The three-judge appellate court’s equal protection decision was based 
upon the disparity created by Chapter 36 in making criminal jurisdiction 
over Indians depend upon whether the alleged offense occurred on fee or 
nonfee land. 552 F. 2d, at 1334r-1335. The court found this criterion 
for the exercise of state criminal jurisdiction facially unconstitutional. 
The appellate court found it unnecessary, therefore, to reach the Tribes 
contention that the eight statutory categories of subject-matter jurisdiction 
are vague or its further contention that the application of Chapter 36 
deprived it of equal protection of the laws. 552 F. 2d, at 1334.

In its motion to affirm, filed here in response to the appellants’ jurisdic-
tional statement, the Yakima Nation invoked in support of the judgment 
“each and every one” of the contentions it had made in the District Court 
and Court of Appeals, but limited its discussion to the equal protection 
rationale relied upon by the appellate court. In its brief on the merits 
the Tribe has addressed—in addition to those subjects implicit in our 
order noting probable jurisdiction, see n. 20, infra, one issue that merits 
brief discussion. The Tribe contends that Chapter 36 is void for failure
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I
The Confederated Bands and Tribes of the Yakima Indian 

Nation comprise 14 originally distinct Indian tribes that 
joined together in the middle of the 19th century for purposes 
of their relationships with the United States. A treaty was 
signed with the United States in 1855, under which it was 
agreed that the various tribes would be considered “one na-
tion” and that specified lands located in the Territory of 
Washington would be set aside for their exclusive use. The 
treaty was ratified by Congress in 1859. 12 Stat. 951. Since 
that time, the Yakima Nation has without interruption main-
tained its tribal identity.

The Yakima Reservation is located in the southeastern part 
of the State of Washington and now consists of approximately 
1,387,505 acres of land, of which some 80% is held in trust by 
the United States for the Yakima Nation or individual mem-
bers of the Tribe. The remaining parcels of land are held in 
fee by Indian and non-Indian owners. Much of the trust 
acreage on the Reservation is forest. The Tribe receives the 
bulk of its income from timber, and over half of the Reserva-
tion is closed to permanent settlement in order to protect the 
forest area. The remaining lands are primarily agricultural. 

to meet the standards of definiteness required by the Due Process Clause 
of the Fourteenth Amendment, asserting that the eight subject-matter 
categories over which the State has extended full jurisdiction are too vague 
to give tribal members adequate notice of what conduct is punishable 
under state law. This challenge is without merit. As the District Court 
observed, Chapter 36 creates no new criminal offenses but merely extends 
jurisdiction over certain classes of offenses defined elsewhere in state law. 
If those offenses are not sufficiently defined, individual tribal members may 
defend against any prosecutions under them at the time such prosecutions 
are brought. See Younger v. Harris, 401 U. S. 37. The eight subject- 
matter areas are themselves defined with reasonable clarity in language no 
less precise than that commonly accepted in federal jurisdictional statutes 
in the same field. See United States v. Mazurie, 419 U. S. 544. The 
District Court’s ruling that Chapter 36 is not void for vagueness under the 
Due Process Clause of the Fourteenth Amendment was therefore correct.
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There are three incorporated towns on the Reservation, the 
largest being Toppenish, with a population of under 6,000.

The land held in fee is scattered throughout the Reserva-
tion, but most of it is concentrated in the northeastern portion 
close to the Yakima River and within the three towns of 
Toppenish, Wapato, and Harrah. Of the 25,000 permanent 
residents of the Reservation, 3,074 are members of the Yakima 
Nation, and tribal members live in all of the inhabited areas 
of the Reservation.8 In the three towns—where over half of 
the non-Indian population resides—members of the Tribe are 
substantially outnumbered by non-Indian residents occupying 
fee land.

Before the enactment of the state law here in issue, the 
Yakima Nation was subject to the general jurisdictional prin-
ciples that apply in Indian country in the absence of federal 
legislation to the contrary. , Under those principles, which 
received their first and fullest expression in Worcester v. 
Georgia, 6 Pet. 515, 517, state law reaches within the exterior 
boundaries of an Indian reservation only if it would not 
infringe “on the right of reservation Indians to make their 
own laws and be ruled by them.” Williams v. Lee, 358 U. S. 
217, 219-220.6 7 As a practical matter, this has meant that 
criminal offenses by or against Indians have been subject only 
to federal or tribal laws, Moe v. Salish & Kootenai Tribes, 425 
U. S. 463, except where Congress in the exercise of its 
plenary and exclusive power over Indian affairs has “expressly

6 These are the membership figures given by the District Court. The 
United States, in its amicus curiae brief, has indicated that more than 
5,000 tribal members five permanently on the Reservation and that the 
number increases during the summer months.

7 These abstract principles do not and could not adequately describe the 
complex jurisdictional rules that have developed over the years in cases 
involving jurisdictional clashes between the States and tribal Indians since 
Worcester v. Georgia was decided. For a full treatment of the subject, see 
generally M. Price, Law and the American Indian (1973); U. S. Dep^ 
of Interior, Federal Indian Law (1958).
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provided that State laws shall apply.” McClanahan v. Ari-
zona State Tax Comm’n, 411 U. S. 164, 170-171.

Public Law 280, upon which the State of Washington relied 
for its authority to assert jurisdiction over the Yakima Reserva-
tion under Chapter 36, was enacted by Congress in 1953 in 
part to deal with the “problem of lawlessness on certain 
Indian reservations, and the absence of adequate tribal insti-
tutions for law enforcement.” Bryan v. Itasca County, 426 
U. S. 373, 379; H. R. Rep. No. 848, 83d Cong., 1st Sess., 5-6 
(1953). The basic terms of Pub. L. 280, which was the first 
federal jurisdictional statute of general applicability to Indian 
reservation lands,8 9 are well known.8 To five States it effected 

8 See Price, supra n. 7, at 210. Before 1953, there had been other 
surrenders of authority to some States. See, e. g., 62 Stat. 1224, 25 
U. S. C. § 232 (New York), 64 Stat. 845, 25 U. S. C. § 233 (New York) ; 
54 Stat. 249 (Kansas) ; 60 Stat. 229 (North Dakota) ; and 62 Stat. 1161 
(Iowa). Public Law 280, however, was the first federal statute to attempt 
an omnibus transfer.

9The Act provides in full:
“AN ACT

“To confer jurisdiction on the States of California, Minnesota, Nebraska, 
Oregon, and Wisconsin, with respect to criminal offenses and civil causes 
of action committed or arising on Indian reservations within such States, 
and for other purposes.
“Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That chapter 53 of title 
18, United States Code, is hereby amended by inserting at the end of the 
chapter analysis preceding section 1151 of such title the following new 
item:
“ ‘1162. State jurisdiction over offenses committed by or against Indians 

in the Indian country.’
Sec . 2. Title 18, United States Code, is hereby amended by inserting 

in chapter 53 thereof immediately after section 1161 a new section, to be 
designated as section 1162, as follows:

§ 1162. State jurisdiction over offenses committed by,or against Indians 
ti in the Indian country

(a) Each of the States listed in the following table shall have jurisdic-
tion over offenses committed by or against Indians in the areas of Indian 
country listed opposite the name of the State to the same extent that such
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an immediate cession of criminal and civil jurisdiction over 
Indian country, with an express exception for the reservations 
of three tribes. Pub. L. 280, § § 2 and 4.10 To the remaining

State has jurisdiction over offenses committed elsewhere within the State, 
and the criminal laws of such State shall have the same force and effect 
within such Indian country as they have elsewhere within the State:

“ ‘State of Indian country affected
California All Indian country within the State 
Minnesota All Indian country within the State, except the Red Lake

Reservation
Nebraska All Indian country within the State
Oregon All Indian country within the State, except the Warm Springs

Reservation
Wisconsin All Indian country within the State, except the Menominee 

Reservation
“ ‘(b) Nothing in this section shall authorize the alienation, encumbrance, 

or taxation of any real or personal property, including water rights, 
belonging to any Indian or any Indian tribe, band, or community that is 
held in trust by the United States or is subject to a restriction against 
alienation imposed by the United States; or shall authorize regulation of 
the use of such property in a manner inconsistent with any Federal treaty, 
agreement, or statute or with any regulation made pursuant thereto; or 
shall deprive any Indian or any Indian tribe, band, or community of any 
right, privilege, or immunity afforded under Federal treaty, agreement, or 
statute with respect to hunting, trapping, or fishing or the control, 
licensing, or regulation thereof.

“‘(c) The provisions of sections 1152 and 1153 of this chapter shall not 
be applicable within the areas of Indian country fisted in subsection (a) of 
this section.’

“Sec . 3. Chapter 85 of title 28, United States Code, is hereby amended 
by inserting at the end of the chapter analysis preceding section 1331 of 
such title the following new item:
“ ‘1360. State civil jurisdiction in actions to which Indians are parties.

“Sec . 4. Title 28, United States Code, is hereby amended by inserting 
in chapter 85 thereof immediately after section 1359 a new section, to be 
designated as section 1360, as follows:
“ ‘§ 1360. State civil jurisdiction in actions to which Indians are parties 

“ ‘(a) Each of the States listed in the following table shall have jurisdic-
tion over civil causes of action between Indians or to which Indians are

[Footnote 10 is on page 474]
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States it gave an option to assume jurisdiction over criminal 
offenses and civil causes of action in Indian country without 
consulting with or securing the consent of the tribes that

parties which arise in the areas of Indian country listed opposite the name 
of the State to the same extent that such State has jurisdiction over other 
civil causes of action, and those civil laws of such State that are of general 
application to private persons or private property shall have the same 
force and effect within such Indian country as they have elsewhere within 
the State:

“ ‘State of Indian country affected
California All Indian country within the State 
Minnesota All Indian country within the State, except the Red Lake 

Reservation
Nebraska All Indian country within the State
Oregon AU Indian country within the State, except the Warm Springs

Reservation
Wisconsin AU Indian country within the State, except the Menominee 

Reservation
“‘(b) Nothing in this section shaU authorize the alienation, encum-

brance, or taxation of any real or personal property, including water 
rights, belonging to any Indian or any Indian tribe, band, 4 or community 
that is held in trust by the United States or is subject to a restriction 
against alienation imposed by the United States; or shall authorize regula-
tion of the use of such property in a manner inconsistent with any Federal 
treaty, agreement, or statute or with any regulation made pursuant 
thereto; or shall confer jurisdiction upon the State to adjudicate, in 
probate proceedings or otherwise, the ownership or right to possession of 
such property or any interest therein.

‘(c) Any tribal ordinance or custom heretofore or hereafter adopted 
by an Indian tribe, band, or community in the exercise of any authority 
which it may possess shall, if not inconsistent with any applicable civil 
law of the State, be given fuU force and effect in the determination of 
civil causes of action pursuant to this section.’

Sec . 5. Section 1 of the Act of October 5, 1949 (63 Stat. 705, ch. 
604), is hereby repealed, but such repeal shall not affect any proceedings 
heretofore instituted under that section.

Se c . 6. Notwithstanding the provisions of any Enabling Act for the 
admission of a State, the consent of the United States is hereby given to 
the people of any State to amend, where necessary, their State constitution 
or existing statutes, as the case may be, to remove any legal impediment 
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would be affected. States whose constitutions or statutes 
contained organic law disclaimers of jurisdiction over Indian 
country were dealt with in § 6.* 10 11 The people of those States 
were given permission to amend “where necessary” their state 
constitutions or existing statutes to remove any legal impedi-
ment to the assumption of jurisdiction under the Act. All 
others were covered in § 7.12

The Washington Constitution contains a disclaimer of au-
thority over Indian country,13 and the State is, therefore, one 
of those covered by § 6 of Pub. L. 280. The State did not 
take any action under the purported authority of Pub. L. 280 
until 1957. In that year its legislature enacted a statute 
which obligated the State to assume criminal and civil juris-
diction over any Indian reservation within the State at the 
request of the tribe affected.14 * * Under this legislation state 
jurisdiction was requested by and extended to several Indian 
tribes within the State.18

to the assumption of civil and criminal jurisdiction in accordance with the 
provisions of this Act: Provided, That the provisions of this Act shall not 
become effective with respect to such assumption of jurisdiction by any 
such State until the people thereof have appropriately amended their 
State constitution or statutes as the case may be.

“Se c . 7. The consent of the United States is hereby given to any 
other State not having jurisdiction with respect to criminal offenses or 
civil causes of action, or with respect to both, as provided for in this Act, 
to assume jurisdiction at such time and in such manner as the people of 
the State shall, by affirmative legislative action, obligate and bind the 
State to assumption thereof.”

10 See n. 9, supra. The five States given immediate jurisdiction were 
California, Minnesota, Nebraska, Oregon, and Wisconsin. Alaska was 
added to this group in 1958. Act of Aug. 8, 1958, 72 Stat. 545, codified 
at 18 U. S. C. § 1162,28 U. S. C. § 1360.

11 See n. 9, supra.
12 See n. 9, supra.
18 Wash. Const., Art. XXVI, |2.
14 Wash. Rev. Code, ch. 37.12 (1976).
16 For a detailed discussion of the Washington history under Pub. L. 280,

see 1 National American Indian Court Judges Assn., Justice and the
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In one of the first prosecutions brought under the 1957 
jurisdictional scheme, an Indian defendant whose tribe had 
consented to the extension of jurisdiction challenged its valid-
ity on the ground that the disclaimer clause in the state 
constitution had not been amended in the manner allegedly 
required by § 6 of Pub. L. 280. State v. Paul, 53 Wash. 2d 789, 
337 P. 2d 33. The Washington Supreme Court rejected the 
argument, construing the state constitutional provision to 
mean that the barrier posed by the disclaimer could be lifted 
by the state legislature.* 16

In 1963, Washington enacted Chapter 36, the law at issue 
in this litigation.17 The most significant feature of the new 
statute was its provision for the extension of at least some 
jurisdiction over all Indian lands within the State, whether or 
not the affected tribe gave its consent. Full criminal and 
civil jurisdiction to the extent permitted by Pub. L. 280 was 
extended to all fee lands in every Indian reservation and to 
trust and allotted lands therein when non-Indians were in-
volved. Except for eight categories of law, however, state 
jurisdiction was not extended to Indians on allotted and trust 
lands unless the affected tribe so requested. The eight juris-
dictional categories of state law that were thus extended to all 
parts of every Indian reservation were in the areas of compul-
sory school attendance, public assistance, domestic relations, 

American Indian: The Impact of Public Law 280 upon the Administra-
tion of Justice on Indian Reservations (1974) .

16 The Washington Supreme Court relied upon a previous decision in 
which it had rejected a challenge to Washington legislation permitting 
taxation of property leased from the Federal Government. Boeing Air- 
crajt Co. v. Reconstruction Finance Corp., 25 Wash. 2d 652, 171 P. 2d 838. 
The Boeing legislation was challenged on the ground that the State had 
failed to remove by amendment a constitutional disclaimer of authority to 
tax federal property, and the Washington court held in Boeing that legis-
lative action was sufficient.

17 See n. 1, supra.
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mental illness, juvenile delinquency, adoption proceedings, 
dependent children, and motor vehicles.18

The Yakima Indian Nation did not request the full measure 
of jurisdiction made possible by Chapter 36, and the Yakima 
Reservation thus became subject to the system of jurisdic-
tion outlined at the outset of this opinion.19 This litigation 
followed.

II
The Yakima Nation relies on three separate and independ-

ent grounds in asserting that Chapter 36 is invalid. First, it 
argues that under the terms of Pub. L. 280 Washington was 
not authorized to enact Chapter 36 until the state constitution 
had been amended by “the people” so as to eliminate its Art. 
XXVI which disclaimed state authority over Indian lands.20

18 See nn. 1 and 5, supra.
19 Those tribes that had consented to state jurisdiction under the 1957 

law remained fully subject to such jurisdiction. Wash. Rev. Code 
§37.12.010 (1976). Since 1963 only one tribe, the Colville, has requested 
the extension of full state jurisdiction. 1 National American Indian Court 
Judges, supra n. 15, at 77-81. The Yakima Nation, ever since 1952 when 
its representatives objected before a congressional committee to a predeces-
sor of Pub. L. 280, see n. 33, infra, has consistently contested the wisdom 
and the legality of attempts by the State to exercise jurisdiction over its 
Reservation lands. See ibid.

20 Washington strenuously argues that this question is not properly 
before the Court. We think that it is. The Yakima Indian Nation has 
pressed this issue throughout the litigation. In its motion to dismiss or 
affirm, the alleged invalidity of Washington’s legislative assumption of 
jurisdiction was presented as a basis upon which the judgment below 
should be sustained. See n. 5, supra. As the prevailing party, the appel-
lee was of course free to defend its judgment on any ground properly 
raised below whether or not that ground was relied upon, rejected, or even 
considered by the District Court or the Court of Appeals. United States 
v. American Ry. Express Co., 265 U. S. 425, 435-436; Dandridge v. 
Williams, 397 U. S. 471, 475, and n. 6. Moreover, the disclaimer issue was 
implicit in the subjects the parties were requested to address in our order 
noting probable jurisdiction of this appeal. 435 U. S. 903. Cf. Gent v.
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Second, it contends that Pub. L. 280 does not authorize a 
State to extend only partial jurisdiction over an Indian reser-
vation. Finally, it asserts that Chapter 36, even if authorized

Arkansas, 384 U. S. 937; Zicarelli v. New Jersey State Comm’n, 401 U. S. 
933.

Washington also contends that this Court’s summary dismissals in Makah 
Indian Tribe n . State, 76 Wash. 2d 485, 457 P. 2d 590, appeal dismissed, 
397 U. S. 316; Tonasket v. State, 84 Wash. 2d 164, 525 P. 2d 744, appeal 
dismissed, 420 U. S. 915; and Comen out v. Burdman, 84 Wash. 2d 192, 
525 P. 2d 217, appeal dismissed, 420 U. S. 915, should preclude reconsid-
eration of the disclaimer issue here. In those cases, it had been argued 
that Washington’s statutory assumption of jurisdiction was ineffective 
under Pub. L. 280 and invalid under the state constitution because of the 
absence of a constitutional amendment eliminating Art. XXVI. In each 
case, the Washington Supreme Court rejected both the state constitutional 
and the federal arguments. On appeal from each, the appellants ques-
tioned the validity of the state court’s conclusion that under the federal 
statute no constitutional amendment was required. Our summary dis-
missals are, of course, to be taken as rulings on the merits, Hicks v. 
Miranda, 422 U. S. 332, 343-345, in the sense that they rejected the 
“specific challenges presented in the statement of jurisdiction” and left 
“undisturbed the judgment appealed from.” Mandel v. Bradley, 432 
U. S. 173, 176. They do not, however, have the same precedential value 
here as does an opinion of this Court after briefing and oral argument on 
the merits, Edelman v. Jordan, 415 U. S. 651, 670-671; Richardson v. 
Ramirez, 418 U. S. 24, 53. A summary dismissal of an appeal represents 
no more than a view that the judgment appealed from was correct as to 
those federal questions raised and necessary to the decision. It does not, 
as we have continued to stress, see, e. g., Mandel v. Bradley, supra, neces-
sarily reflect our agreement with the opinion of the court whose judgment 
is appealed. It is not at all unusual for the Court to find it appropriate 
to give full consideration to a question that has been the subject of pre-
vious summary action. Massachusetts Bd. of Retirement v. Murgia, 427 
U. 8. 307, 309 n. 1; Usery v. Turner Elkhorn Mining Co., 428 U. S. 1, 14. 
We do so in this case. The question that Washington asks us to avoid 
or to resolve on the basis of stare decisis has never received full plenary 
attention here. It has been the subject of extensive briefing and argu-
ment by the parties. It has provoked several, somewhat uncertain, opin- 
mns from the Washington courts, see n. 27, infra, whose ultimate judg-
ments were the subjects of summary dismissals here. Finally, it is an
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by Pub. L. 280, violates the Fourteenth Amendment of the 
Constitution. We turn now to consideration of each of these 
arguments.

Ill
We first address the contention that Washington was re-

quired to amend its constitution before it could validly 
legislate under the authority of Pub. L. 280. If the Tribe is 
correct, we need not consider the statutory and constitutional 
questions raised by the system of partial jurisdiction estab-
lished in Chapter 36. The Tribe, supported by the United 
States as amicus curiae,21 argues that a requirement for pop-
ular amendatory action is to be found in the express terms of 
§ 6 of Pub. L. 280 or, if not there, in the terms of the 
Enabling Act that admitted Washington to the Union.22 The

issue upon which the Executive Branch of the United States Government 
has recently changed its position diametrically, as explained in its amicus 
brief and oral argument in this case.

21 The United States has fully briefed the constitutional amendment 
question and the question whether partial jurisdiction is authorized by 
Pub. L. 280. Its position on the equal protection holding of the Court of 
Appeals is equivocal.

22 The Tribe also contends that under its 1855 Treaty with the United 
States, 12 Stat. 951, it was guaranteed a right of self-government that was 
not expressly abrogated by Pub. L. 280. The argument assumes that 
under our cases, see, e. g., Menominee Tribe v. United States, 391 U. S. 
404, treaty rights are preserved unless Congress has shown a specific intent 
to abrogate them. Although we have stated that the intention to abrogate 
or modify a treaty is not to be lightly imputed, id., at 413; Pigeon River 
Co. v. Cox Co., 291 U. S. 138, 160, this rule of construction must be 
applied sensibly. In this context, the argument made by the Tribe is 
tendentious. The treaty right asserted by the Tribe is jurisdictional. So 
also is the entire subject matter of Pub. L. 280. To accept the Tribe’s 
position would be to hold that Congress could not pass a jurisdictional 
law of general applicability to Indian country unless in so doing it itemized 
all potentially conflicting treaty rights that it wished to affect. This we 
decline to do. The intent to abrogate inconsistent treaty rights is clear 
enough from the express terms of Pub. L. 280.
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argument can best be understood in the context of the specific 
statutory provisions involved.

A
The Enabling Act under which Washington, along with the 

States of Montana, North Dakota, and South Dakota, gained 
entry into the Union, was passed in 1889.23 Section 4 of that 

23 Act of Feb. 22, 1889, ch. 180, §4, 25 Stat. 676. The Act provides:
“Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That the inhabitants of 
all that part of the area of the United States now constituting the Terri-
tories of Dakota, Montana, and Washington, as at present described, may 
become the States of North Dakota, South Dakota, Montana, and 
Washington, respectively, as hereinafter provided.

“Se c . 4. That the delegates to the conventions elected as provided for 
in this act shall meet at the seat of government of each of said Ter-
ritories . . . after organization, shall declare, on behalf of the people of 
said proposed States, that they adopt the Constitution of the United 
States; whereupon the said conventions shall be, and are hereby, author-
ized to form constitutions and States governments for said proposed 
States, respectively. The constitutions shall be republican in form, and 
make no distinction in civil or political rights on account of race or color, 
except as to Indians not taxed, and not be repugnant to the Constitution 
of the United States and the principles of the Declaration of Independ-
ence. And said conventions shall provide, by ordinances irrevocable 
without the consent of the United States and the people of said States:

“Second. That the people inhabiting said proposed States do agree and 
declare that they forever disclaim all right and title to the unappropriated 
public lands lying within the boundaries thereof, and to all lands lying 
within said limits owned or held by any Indian or Indian tribes; and that 
until the title thereto shall have been extinguished by the United States, 
the same shall be and remain subject to the disposition of the United 
States, and said Indian lands shall remain under the absolute jurisdiction 
and control of the Congress of the United States . . . .”

Other admitting Acts requiring a disclaimer of authority over Indian 
lands are Act of July 16, 1894, ch. 138, 28 Stat. 107 (Utah); Act of 
June 16, 1906, ch. 3335, 34 Stat. 267 (Oklahoma) ; Act of June 20, 1910, 
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Act required the constitutional conventions of the prospective 
new States to enact provisions by which the people disclaimed 
title to lands owned by Indians or Indian tribes and acknowl-
edged that those lands were to remain “under the absolute 
jurisdiction and control of” Congress until the Indian or 
United States title had been extinguished. The disclaimers 
were to be made “by ordinances irrevocable without the con-
sent of the United States and the people of said States.” 
Washington’s constitutional convention enacted the disclaimer 
of authority over Indian lands as part of Art. XXVI of the 
state constitution.24 That Article, captioned “Compact with

ch. 310, 36 Stat. 557 (Arizona and New Mexico). The language of these 
Acts is virtually the same as that of 25 Stat. 676;

24 Article XXVI reads as follows:
“COMPACT WITH THE UNITED STATES

“The following ordinance shall be irrevocable without the consent of the 
United States and the people of this state:

“Second. That the people inhabiting this state do agree and declare 
that they forever disclaim all right and title to the unappropriated public 
lands lying within the boundaries of this state, and to all lands lying 
within said limits owned or held by any Indian or Indian tribes; and that 
until the title thereto shall have been extinguished by the United States, 
the same shall be and remain subject to the disposition of the United 
States, and said Indian lands shall remain under the absolute jurisdiction 
and control of the congress of the United States and that the lands 
belonging to citizens of the United States residing without the limits of 
this state shall never be taxed at a higher rate than the lands belonging to 
residents thereof; and that no taxes shall be imposed by the state on lands 
or property therein, belonging to or which may be hereafter purchased by 
the United States or reserved for use: Provided, That nothing in this 
ordinance shall preclude the state from taxing as other lands are taxed any 
lands owned or held by any Indian who has severed his tribal relations, and 
has obtained from the United States or from any person a title thereto by 
patent or other grant, save and except such lands as have been or may be 
granted to any Indian or Indians under any act of congress containing a 
provision exempting the lands thus granted from taxation, which exemp-
tion shall continue so long and to such an extent as such act of congress 
may prescribe.”
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the United States,” is prefaced with the statement—precisely 
tracking the language of the admitting statute—that “the 
following ordinance shall be irrevocable without the consent 
of the United States and the people of [the State of Wash-
ington].” Its substantive terms mirror the language used 
in the enabling legislation.

We have already noted that two distinct provisions of Pub. 
L. 280 are potentially applicable to States not granted an 
immediate cession of jurisdiction. The first, § 6, without ques-
tion applies to Washington and the seven other States admitted 
into the Union under enabling legislation requiring organic 
law disclaimers similar to that just described. This much is 
clear from the legislative history of Pub. L. 280,25 as well as 
from the express language of § 6. That section provides

“Notwithstanding the provisions of any Enabling Act 
for the admission of a State, the consent of the United 
States is hereby given to the people of any State to 
amend, where necessary, their State constitution or exist-
ing statutes, as the case may be, to remove any legal 
impediment to the assumption of civil and criminal juris-
diction in accordance with the provisions of this Act: 
Provided, That the provisions of this Act shall not become 
effective with respect to such assumption of jurisdiction 
by any such State until the people thereof have appro-
priately amended their State constitution or statutes as 
the case may be.”

All other States were covered by § 7. In that section Con-
gress gave the consent of the United States

“to any other State ... to assume jurisdiction at such 

25 See H. R. Rep. No. 848, 83d Cong., 1st Sess. (1953). According to 
this report accompanying H. R. 1063 (the House version of Pub. L. 280) 
Examination of the Federal statutes and State constitutions has revealed 

that enabling acts for eight States, and in consequence the constitu-
tions of those States, contain express disclaimers of jurisdiction. Included 
are Arizona, Montana, New Mexico, North Dakota, Oklahoma, South 
Dakota, Utah, and Washington.” H. R. Rep. No. 848, at 6.
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time and in such manner as the people of the State shall, 
by affirmative legislative action, obligate and bind the 
State to assumption thereof.”

These provisions appear to establish different modes of 
procedure by which an option State, depending on which 
section applies to it, is to accept the Pub. L. 280 jurisdictional 
offer. The procedure specified in § 7 is straightforward: af-
firmative legislative action by which the State obligates and 
binds itself to assume jurisdiction. Section 6, in contrast, is 
delphic. The only procedure mentioned is action by the 
people “to amend . . . their State constitutions or existing 
statutes, as the case may be” to remove any legal impediments 
to the assumption of jurisdiction. The phrase “where neces-
sary” in the main clause suggests that a requirement for pop-
ular—as opposed to legislative—action must be found if at 
all in some source of law independent of Pub. L. 280. The 
proviso, however, has a different import.

B
The proper construction to be given to the single inartful 

sentence in § 6 has provoked chapters of argument from the 
parties. The Tribe and the United States urge that notwith-
standing the phrase “where necessary,” § 6 should be con-
strued to mandate constitutional amendment by disclaimer 
States. It is their position that § 6 operates not only to grant 
the consent of the United States to state action inconsistent 
with the terms of the enabling legislation but also to establish 
a distinct procedure to be followed by Enabling Act States. 
To support their position, they rely on the language of the 
proviso and upon certain legislative history of § 6.28

In the alternative, the Tribe and the United States argue 
that popular amendatory action, if not compelled by the terms 
of § 6, is mandated by the terms of the Enabling Act of

26 See n. 35, infra, and accompanying text.
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Feb. 22, 1889, ch. 180, § 4. Although they acknowledge that 
Congress in § 6 did grant the “consent of the United States” 
required under the Enabling Act before the State could remove 
the disclaimer, they contend that § 6 did not eliminate the 
need for the “consent of the people” specified in the Enabling 
Act. In their view, the 1889 Act—if not Pub. L. 280—dictates 
that constitutional amendment is the only valid procedure by 
which that consent can be given.

The State draws an entirely different message from § 6. 
It contends that the section must be construed in light of the 
overall congressional purpose to facilitate a transfer of juris-
diction to those option States willing to accept the responsibil-
ity. Section 6 was designed, it says, not to establish but to 
remove legal barriers to state action under the authority of 
Pub. L. 280. The phrase “where necessary” in its view is 
consistent with this purpose. It would construe the word 
“appropriately” in the proviso to be synonymous with “where 
necessary” and the entire section to mean that constitutional 
amendment is required only if “necessary” as a matter of 
state law. The Washington Supreme Court having found 
that legislative action is sufficient to grant the “consent of 
the people” to removal of the disclaimer in Art. XXVI of the 
state constitution,27 the State argues that the procedural 

27 The validity of Chapter 36 was first challenged in the federal courts 
in Quinault Tribe of Indians v. Gallagher, 368 F. 2d 648 (CA9). In 
Quinault, the Court of Appeals for the Ninth Circuit held that under § 6 
and the Enabling Act the consent of the people to removal of the dis-
claimer need only be made in some manner “valid and binding under state 
law. ’ Id., at 657. Relying on the Washington Supreme Court’s holding in 
State v. Paul, 53 Wash. 2d 789, 337 P. 2d 33, that legislative action would 
suffice, it concluded that Washington’s assumption of jurisdiction was valid. 
When Chapter 36 was first challenged in the state courts, the Washington 
Supreme Court reaffirmed its holding in State v. Paul. See Makah 
Indian Tribe v. State, 76 Wash. 2d 485, 457 P. 2d 590; Tonasket v. 
Siate, 84 Wash. 2d 164, 525 P. 2d 744. See also n. 16, supra. In 

akah, the Court reasoned, as it had in Paul, that the makers of the
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requirements of § 6 have been fully satisfied. It finds the 
Enabling Act irrelevant since in its view § 6 effectively 
repealed any federal-law impediments in that Act to state 
assertion of jurisdiction under Pub. L. 280.* 28

C
From our review of the statutory, legislative, and historical 

materials cited by the parties, we are persuaded that Washing-
ton’s assumption of jurisdiction by legislative action fully 
complies with the requirements of § 6. Although we adhere 
to the principle that the procedural requirements of Pub. L. 
280 must be strictly followed, Kennerly v. District Court oj 
Montana, 400 U. S. 423,427 ; McClanahan v. Arizona State Tax 
Comm’n, 411 U. S., at 180, and to the general rule that am-
biguities in legislation affecting retained tribal sovereignty 
are to be construed in favor of the Indians, see, e. g., Bryan v. 
Itasca County, 426 U. S., at 392, those principles will not 
stretch so far as to permit us to find a federal requirement 
affecting the manner in which the States are to modify their 
organic legislation on the basis of materials that are essentially 
speculative. Cf. Board oj County Comm’rs v. United States, 
308 U. S. 343, 350-351. The language of § 6, its legislative

Washington Constitution intended that for purposes of Art. XXVI “the 
people would speak through the mouth of the legislature.” 76 Wash. 2d, 
at 490, 457 P. 2d, at 593. In addition, it relied on Quinault for the prop-
osition that under § 6 the constitutional disclaimer need be removed only 
by a method binding under state law. In Tonasket, the Washington court 
reaffirmed this reasoning. It also relied on the alternative ground that the 
disclaimer in Art. XXVI could be construed not to preclude “criminal and 
civil regulation” on Indian lands and therefore would not stand as a bar-
rier to state jurisdiction. 84 Wash. 2d, at 177, 525 P. 2d; at 752.

28 The State asserts as well that the Washington constitutional dis-
claimer does not pose any substantive barrier to state assumption of 
jurisdiction over fee and unrestricted lands within the reservation. In 
light of our holding that Washington has satisfied the procedural require-
ments for repealing the disclaimer, we need not consider the scope of this 
state constitutional provision.
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history, and its role in Pub. L. 280 all clearly point the other 
way.

We turn first to the language of § 6. The main clause is 
framed in permissive, not mandatory, terms. Had the drafters 
intended by that clause to require popular amendatory 
action, it is unlikely that they would have included the words 
“where necessary.” As written, the clause suggests that the 
substantive requirement for constitutional amendment must 
be found in some source of law independent of § 6. The basic 
question, then, is whether that requirement can be found in 
the language of the proviso to § 6 or alternatively in the terms 
of the Enabling Act.

We are unable to find the procedural mandate missing from 
the main clause of § 6 in the language of the proviso. That 
language in the abstract could be read to suggest that consti-
tutional amendment is a condition precedent to a valid 
assumption of jurisdiction by disclaimer States. When exam-
ined in its context, however, it cannot fairly be read to impose 
such a condition. Two considerations prevent this reading. 
First, it is doubtful that Congress—in order to compel dis-
claimer States to amend their constitutions by popular vote— 
would have done so in a provision the first clause of which 
consents to that procedure “where necessary” and the proviso 
to which indicates that the procedure is to be followed if 
appropriate.” Second, the reference to popular amendatory 

action in the proviso is not framed as a description of the 
procedure the States must follow to assume jurisdiction, but 
instead is written as a condition to the effectiveness of “the 
provisions of” Pub. L. 280. When it is recalled that the only 
substantive provisions of the Act—other than those arguably 
to be found in § 7—accomplish an immediate transfer of juris-
diction to specifically named States, it seems most likely that 
the proviso was included to ensure that § 6 would not be con-
strued to effect an immediate transfer to the disclaimer group 
of option States. The main clause removes a federal-law bar-
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rier to any new state jurisdiction over Indian country. The 
proviso suggests that disclaimer States are not automatically 
to receive jurisdiction by virtue of that removal. Without 
the proviso, in the event that state constitutional amend-
ment were not found “necessary,”29 § 6 could be con-
strued as effecting an immediate cession. Congress clearly 
wanted all the option States to “obligate and bind” them-
selves to assume the jurisdiction offered in Pub. L. 280.30 To

29 Disclaimer States have responded in diverse ways to the Pub. L. 280 
offer of jurisdiction. See Goldberg, Pub. L. 280: The Limits of State 
Jurisdiction over Reservation Indians, 22 UCLA L. Rev. 535, 546-548, 
567-575 (1975). Only one—North Dakota—has amended its constitution. 
Art. 16, N. D. Const., amended by Art. 68, June 24, 1958 (1957 N. D. 
Laws, ch. 403; 1959 N. D. Laws, ch. 430).

30 In Kennedy v. District Court of Montana, 400 U. S. 423, we empha-
sized the need for the responsible jurisdictions to “manifes[t] by political 
action their willingness and ability to discharge their new responsibilities.” 
Id., at 427. Kennedy involved an attempt by the state courts of Montana 
to assert civil jurisdiction over a transaction that occurred within reserva-
tion boundaries. The tribe had requested state jurisdiction, but the State 
had not obligated itself to assume it. The case was litigated on the 
theory that § 7 was applicable. We held that the State must comply with 
the § 7 requirement of “affirmative legislative action.” 400 U. S., at 427. 
Two of our other cases involving Pub. L. 280 also illustrate the need for 
responsible action under the federal statute. In Williams v. Lee, 358 U. S. 
217, we held that the State of Arizona—one of the disclaimer States— 
could not validly exercise jurisdiction over a civil action brought by a non-
Indian against an Indian for a transaction that occurred on the Navaho 
Reservation. We relied on the traditional principle that a State may not 
infringe the right of reservation Indians “to make their own laws and be 
ruled by them” without an express authorization by Congress. Id., at 
220. In Williams, the State had not attempted to comply with §6: the 
state court had taken jurisdiction without state statutory or constitutional 
authorization. A similar situation obtained in McClanahan v. Arizona 
State Tax Comm’n, 411 U. S. 164. There we held that Arizona could not, 
by simple legislative enactment, tax income earned by a Navaho from 
reservation sources. The tax statute at issue was not framed as a measure 
obligating the State to assume responsibility under Pub. L. 280.
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be sure, constitutional amendment was referred to as the 
process by which this might be accomplished in disclaimer 
States. But, given the distinction that Congress clearly drew 
between those States and automatic-transfer States, this refer-
ence can hardly be construed to require that process.

Before turning to the legislative history, which, as we shall 
see, accords with this interpretation of § 6, we address the 
argument that popular amendatory action, if not a require-
ment of Pub. L. 280, is mandated by the legislation admitting 
Washington to the Union. This argument requires that two 
assumptions be made. The first is that § 6 eliminated some 
but preserved other Enabling Act barriers to a State’s asser-
tion of jurisdiction over Indian country. The second is that 
the phrase “where necessary” in the main clause of § 6 was 
intended to refer to those federal-law barriers that had been 
preserved. Only if each of these premises is accepted does 
the Enabling Act have any possible application.

Since we find the first premise impossible to accept, we 
proceed no further. Admitting legislation is, to be sure, the 
only source of law mentioned in the main clause of § 6 and 
might therefore be looked to as a referent for the phrase 
“where necessary” in the clause. This reading, however, is 
not tenable. It supplies no satisfactory answer to the ques-
tion why Congress—in order to give the consent of the United 
States to the removal of state organic law disclaimers—would 
not also have by necessary implication consented to the 
removal of any procedural constraints on the States imposed by 
the Enabling Acts. The phrase “[n]otwithstanding the provi-
sions of any Enabling Act” in § 6 is broad—broad enough to 
suggest that Congress when it referred to a possible necessity 
for state constitutional amendment did not intend thereby to 
perpetuate any such requirement in an Enabling Act. Even 
assuming that the phrase “consent of the people” in the 
Enabling Act must be construed to preclude consent by legis-
lative action—and the Tribe and the United States have of-
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fered no concrete authority to support this restrictive reading 
of the phrase—31 we think it obvious that in the “notwith-
standing” clause of § 6 Congress meant to remove any federal 
impediments to state jurisdiction that may have been created 
by an Enabling Act.

The legislative history of Pub. L. 280 supports the con-
clusion that § 6 did not of its own force establish a state con-
stitutional amendment requirement and did not preserve any 
such requirement that might be found in an Enabling Act. 
Public Law 280 was the first jurisdictional bill of general appli-
cability ever to be enacted by Congress. It reflected con-
gressional concern over the law-and-order problems on Indian 
reservations and the financial burdens of continued federal 
jurisdictional responsibilities on Indian lands, Bryan v. Itasca 
County, 426 U. S. 373. It was also, however, without ques-
tion reflective of the general assimilationist policy followed 
by Congress from the early 1950’s through the late 1960’s.32

31 There is, for example, nothing in the legislative history of the 
Enabling Act to indicate that the “consent of the people” could be given 
only by a process of constitutional amendment. The scant legislative, 
record of the Enabling Act is devoted to a debate over the wisdom of 
splitting the Dakota Territory into two States and of admitting both imme-
diately to the Union. In none of these debates was there any extended 
discussion of the Indian land disclaimer or any indication that the “con-
sent of the people” to removal of the disclaimer could not be given by the 
people’s representatives in the legislature. See Adverse Reports of the 
House Committee on the Territories, May 1886 and Feb. 1888, annexed to 
H. R. Rep. No. 1025, 50th Cong., 1st Sess., 19-25 (1888). See also, e. g-, 
19 Cong. Rec. 2804, 2883, 3001, 3117 (1888); 20 Cong. Rec. 801, 869 
(1889). The only explicit references to the disclaimer of authority over 
Indian lands are found in H. R. Rep. No. 1025, supra, at 8-9 (calling 
attention to fact that by the terms of the bill large Indian reservations in 
the Dakota Territory “remain within the exclusive control and jurisdiction 
of the United States”) and in 19 Cong. Rec. 2832 (1888) (Oklahoma Dele-
gate objecting to the disclaimer).

32 That policy was formally announced in H. R. Con. Res. 108, 67 Stat.
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See H. R. Rep. No. 848, 83d Cong., 1st Sess. (1953). See also 
Hearings on H. R. 459, H. R. 3235, and H. R. 3624 before the 
Subcommittee on Indian Affairs of the House Committee on 
Interior and Insular Affairs, 82d Cong., 2d Sess. (1952) (here-
inafter 1952 Hearings). The failure of Congress to write a 
tribal-consent provision into the transfer provision applicable 
to option States as well as its failure to consult with the tribes 
during the final deliberations on Pub. L. 280 provide ample 
evidence of this.33

B132, approved on July 27, 1953, the same day that Pub. L. 280 was 
passed by the House. 99 Cong. Rec. 9968 (1953). As stated in H. R. 
Con. Res. 108, the policy of Congress was “as rapidly as possible, to make 
the Indians within the territorial limits of the United States subject to the 
same laws and entitled to the same privileges and responsibilities as are 
applicable to other citizens of the United States, to end their status as 
wards of the United States, and to grant them all of the rights and 
prerogatives pertaining to American citizenship . . . .”
This policy reflected a return to the philosophy of the General Allotment 
Act of 1887, ch. 119, §1,24 Stat. 388, as amended, 25 U. S. C. §331, 
popularly known as the Dawes Act, a philosophy which had been rejected 
with the passage of the Indian Reorganization Act of 1934, 48 Stat. 984.

In Bryan v. Itasca County, 426 U. S. 373, the Court emphasized that 
Pub. L. 280 was not a termination measure and should not be construed 
as such. Our discussion here is not to the contrary. The parties agree 
that Pub. L. 280 reflected an assimilationist philosophy. That Congress 
intended to facilitate assimilation when it authorized a transfer of jurisdic-
tion from the Federal Government to the States does not necessarily mean, 
however, that it intended in Pub. L. 280 to terminate tribal self-govern-
ment. Indeed, the Tribe has argued that even after the transfer tribal 
courts retain concurrent jurisdiction in areas in which they formerly shared 
jurisdiction with the Federal Government. This issue, however, is not 
within the scope of our order noting probable jurisdiction, see n. 20, supra, 
and we do not decide it here.

33 These features of Pub. L. 280 have attracted extensive criticism. See 
generally Goldberg, supra n. 29. Indeed, the experience of the Yakima 
Nation is in itself sufficient to demonstrate why the Act has provoked so 
much criticism. In 1952, in connection with the introduction of bills that 
proposed a general jurisdictional transfer, see 1952 Hearings, a representa-
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Indeed, the circumstances surrounding the passage of Pub. 
L. 280 in themselves fully bear out the State’s general thesis 
that Pub. L. 280 was intended to facilitate, not to impede, 
the transfer of jurisdictional responsibility to the States. 
Public Law 280 originated in a series of individual bills intro-
duced in the 83d Congress to transfer jurisdiction to the five 
willing States which eventually were covered in §§ 2 and 4.34 
H. R. Rep. No. 848, supra. Those bills were consolidated 
into H. R. 1063, which was referred to the House Committee 
on Interior and Insular Affairs for consideration. Closed 
hearings on the bills were held before the Subcommittee on 
Indian Affairs on June 29 and before the Committee on 
July 15, 1953.35 During the opening session on June 29,

five of the Yakimas testified that the Tribe was opposed to the extension 
of state jurisdiction on the Yakima Reservation. He stated:

“The Yakima Indians . . . feel that in the State Courts they will not be 
treated as well as they are in the Federal courts, because they believe that 
many of the citizens of the State are still prejudiced against the Indians.

“They are now under the Federal laws and have their own tribal laws, 
customs, and regulations. This system is working well and the Yakima 
Tribe believes that it should be continued and not changed at this time. 
Id., at 84r-85.

In 1953, when the Indian Affairs Subcommittee of the House Committee 
on Indian Affairs considered the final version of Pub. L. 280, the Commit-
tee was again aware that the Yakima Nation opposed state jurisdiction. 
The House Report accompanying H. R. 1063 contains a letter from the 
Department of the Interior listing the Tribe as among those opposed to 
“being subjected to State jurisdiction” and having a “tribal law-and-order 
organization that functions in a reasonably satisfactory manner.” H- 
Rep. No. 848, 83d Cong., 1st Sess., 7 (1953). Had Washington been in-
cluded among the mandatory States, it is thus quite possible that the 
Yakima Reservation would have been excepted.

34 Similar bills had been introduced in the 82d Congress, and in public 
hearings held on those the idea of a general transfer was discussed at 
length. See 1952 Hearings.

35 See unpublished transcript of Hearings on H. R. 1063 before the Sub-
committee on Indian Affairs of the House Committee on Interior and In-
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Committee Members, counsel, and representatives of the 
Department of the Interior discussed various proposals de-
signed to give H. R. 1063 general applicability. June 29 
Hearings 1-22. It rapidly became clear that the Members 
favored a general bill. Ibid. At this point, Committee coun-
sel noted that several States “have constitutional prohibitions 
against jurisdiction.” Id., at 23. There followed some dis-
cussion of the manner in which these States should be treated. 
On July 15, a version of § 6 was proposed. July 15 Hearings 
6. After further discussion of the disclaimer problem, the 
“notwithstanding” clause was added, id., at 9, and the lan-
guage eventually enacted as § 6 was approved by the Com-
mittee that day. The speed and the context alone suggest 
that § 6 was designed to remove an obstacle to state jurisdic-
tion, not to create one. And the discussion at the hearings, 
which in essence were markup sessions, makes this clear.36

sular Affairs, 83d Cong., 1st Sess. (June 29, 1953), and unpublished tran-
script of Hearings on H. R. 1063 before the House Committee on Interior 
and Insular Affairs, 83d Cong., 1st Sess. (July 15, 1953) (hereinafter cited 
as June 29 Hearings and July 15 Hearings, respectively). The transcripts 
of these hearings were first made available to this Court by the United 
States during the briefing of Tonasket v. Washington, 411 U. S. 451. 
They were again supplied in Bryan v. Itasca County, supra, and for this 
appeal have been reproduced in full in the Appendix to Brief for Appellee. 
These hearings, along with the House Report on H. R. 1063 as amended, 
H. R. Rep. No. 848, supra, and the Senate Report, which is virtually 
identical, S. Rep. No. 699, 83d Cong., 1st Sess. (1953), constitute the 
primary legislative materials on Pub. L. 280.

38 On July 15, Committee counsel presented an amendment which was 
eventually to become § 6. He explained the effect of the amendment as 
follows:
[T]he legislation as acted upon by the committee would apply to only 
ve states. The two additional section amendments would apply first to 
e eight states having constitutional or organic law impediments and 

would grant consent of the United States for them to remove such impedi-
ments and thus to acquire jurisdiction.

The other amendment would apply to any other Indian states . . .
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While some Committee Members apparently thought that § 6 
States, as a matter of state law, would have to amend their 
constitutions in order to remove the disclaimers found there,37

who would acquire jurisdiction at such time as the legislative body affirma-
tively indicated their desire to so assume jurisdiction.” July 15 Hearings 4. 
Immediately after the proposed § 6 was read to the Subcommittee, the 
Chairman, Congressman D’Ewart, commented:
“I do not think we have to grant permission to a state to amend its own 
statutes.” July 15 Hearings 7.
Committee counsel replied:
“Mr. D’Ewart, I believe the reason for this is that in some instances it 
is spelled out both in the constitution and the statutory provisions as a 
result of the Act and it may be unnecessary, but by some state courts it 
may be interpreted as being necessary.” Ibid.

The version of § 6 read to the Committee Members by counsel con-
tained no reference to the Enabling Acts but merely granted consent for 
the States to remove existing impediments to the assertion of jurisdiction 
over Indians. It was suggested that in order effectively to authorize the 
States to modify their organic legislation the clause should be more 
specific. This suggestion resulted in the proposal of the “notwithstanding” 
clause. The following exchange then took place:

“[Committee counsel]: I believe that clause 'notwithstanding any. 
provisions of the Enabling Act’ for such states might well be included. 
It would make clear that Congress was repealing the Enabling Act.

“[Congressman Dawson]: To give permission to amend their constitution.
“[Committee counsel]: I think that would help clarify the intent of the 

committee at the present time and of Congress if they favorably acted on 
the legislation.” Id., at 9.

The next day, July 16, the Committee filed its report on the substitute 
bill. H. R. Rep. No. 848, supra. The Report explains that § 6 would 
“give consent of the United States to those States presently having 
organic laws expressly disclaiming jurisdiction to acquire jurisdiction sub-
sequent to enactment by amending or repealing such disclaimer laws.”

The Committee hearings thus make clear an intention to remove any 
federal barriers to the assumption of jurisdiction by Enabling Act States. 
They also make clear that that consent was not to effect an immediate 
transfer of jurisdiction.

37 See June 29 Hearings 23; July 15 Hearings 6-11.
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there is no indication that the Committee intended to impose 
any such requirement.38

We conclude that § 6 of Pub. L. 280 does not require dis-
claimer States to amend their constitutions to make an 
effective acceptance of jurisdiction. We also conclude that 
any Enabling Act requirement of this nature was effectively 
repealed by § 6. If as a matter of state law a constitutional 
amendment is required, that procedure must—as a matter of 
state law—be followed. And if under state law a constitu-
tional amendment is not required, disclaimer States must still 
take positive action before Pub. L. 280 jurisdiction can become 
effective. The Washington Supreme Court having deter-
mined that for purposes of the repeal of Art. XXVI of the 
Washington Constitution legislative action is sufficient,39 and 
appropriate state legislation having been enacted, it follows 
that the State of Washington has satisfied the procedural 
requirements of § 6.

IV
We turn to the question whether the State was authorized 

under Pub. L. 280 to assume only partial subject-matter and 
geographic jurisdiction over Indian reservations within the 
State.40

38 The House passed the bill without debate on July 27, 1953. 99 Cong. 
Rec. 9962-9963. In the Senate, the bill was referred to the Committee 
on Interior and Insular Affairs. Id., at 10065. That Committee held no 
hearings of its own, and it reported out the bill two days later without 
amendment. Id., at 10217. The bill received only brief consideration on 
the Senate floor before it was passed on August 1, 1953. Id., at 10783- 
10784.

9 The Tribe has intimated that the Washington Supreme Court’s hold-
ing is incorrect. However, the procedure by which the disclaimer might 
be removed or repealed—Congress having given its consent—is as we have 
held a question of state law.

0 Both parties find support for their positions on this issue in the legis-
lative history of the amendments to Pub. L. 280 in Title IV of the Indian 
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The argument that Pub. L. 280 does not permit this scheme 
of partial jurisdiction relies primarily upon the text of the 
federal law. The main contention of the Tribe and the 
United States is that partial jurisdiction, because not specifi-
cally authorized, must therefore be forbidden. In addition, 
they assert that the interplay between the provisions of 
Pub. L. 280 demonstrates that § 6 States are required, if they 
assume any jurisdiction, to assume as much jurisdiction as was 
transferred to the mandatory States.41 Pointing out that 18 
U. S. C. § 1151 defines Indian country for purposes of federal 
jurisdiction as including an entire reservation notwithstanding 
“the issuance of any patent,” they reason that when Con-
gress in § 2 transferred to the mandatory States “criminal 
jurisdiction” over “offenses committed by or against Indians in 
the Indian country,” it meant that all parts of Indian country 
were to be covered. Similarly, they emphasize that civil juris-
diction of comparable scope was transferred to the mandatory

Civil Rights Act of 1968, 82 Stat. 73. The 1968 legislation provides that 
States that have not extended criminal or civil jurisdiction to Indian 
country can make future extensions only with the consent of the tribes 
affected. 25 U. S. C. §§ 1321 (a), 1322 (a). The amendments also pro-
vide explicitly for partial assumption of jurisdiction. Ibid. In addition, 
they authorize the United States to accept retrocessions of jurisdiction, 
full or partial, from the mandatory and the § 7 States. 25 U. S. 0. 
§ 1323 (a). Section 7 itself was repealed with the proviso that the repeal 
was not intended to affect any cession made prior to the repeal. 25 
U. S. C. § 1323 (b). Section 6 was re-enacted without change. 25 
U. S. C. § 1324.

We do not rely on the 1968 legislation or its history, finding the latter 
equivocal, and mindful that the issues in this case are to be determined 
in accord with legislation enacted by Congress in 1953.

41 Since entire reservations were exempted from coverage in three of the 
mandatory States, the Tribe and the United States concede that the option 
States could probably assume jurisdiction on a reservation-by-reservation 
basis. The United States also concedes that the word “or” in § 7 might 
be construed to mean that option States need not extend both civil and 
criminal jurisdiction.
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States. They stress that in both §§ 2 and 4, the consequence 
of state assumption of jurisdiction is that the state “criminal 
laws” and “civil laws of . . . general application” are hence-
forth to “have the same force and effect within . . . Indian 
country as they have elsewhere within the State.” Finally, 
the Tribe and the United States contend that the congressional 
purposes of eliminating the jurisdictional hiatus thought to 
exist on Indian reservations, of reducing the cost of the federal 
responsibility for jurisdiction on tribal lands, and of assimilat-
ing the Indian tribes into the general state population are dis-
served by the type of checkerboard arrangement permitted by 
Chapter 36.

We agree, however, with the State of Washington that 
statutory authorization for the state jurisdictional arrange-
ment is to be found in the very words of § 7. That provision 
permits option States to assume jurisdiction “in such manner” 
as the people of the State shall “by affirmative legislative 
action, obligate and bind the State to assumption thereof.” 
Once the requirements of § 6 have been satisfied, the terms of 
§ 7 appear to govern the scope of jurisdiction conferred upon 
disclaimer States. The phrase “in such manner” in § 7 means 
at least that any option State can condition the assumption 
of full jurisdiction on the consent of an affected tribe. And 
here Washington has done no more than refrain from exercis-
ing the full measure of allowable jurisdiction without consent 
of the tribe affected.

Section 6, as we have seen, was placed in the Act to elim-
inate possible organic law barriers to the assumption of 
jurisdiction by disclaimer States. The Tribe and the United 
States acknowledge that it is a procedural, not a substantive, 
section. The clause contains only one reference of relevance 
to the partial-jurisdiction question. This is the phrase “as-
sumption of civil and criminal jurisdiction in accordance with 
the provisions of this Act.” As both parties recognize, this 
phrase necessarily leads to other “provisions” of the Act for



42 See June 29 and July 15 Hearings.
43 See ibid.
44 See, e. g., July 15 Hearings 4.
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clarification of the substantive scope of the jurisdictional 
grant. The first question then is which other “provisions” of 
the Act govern. The second is what constraints those “provi-
sions” place on the jurisdictional arrangements made by 
option States.

The Tribe argues as an initial matter that § 7 is not one of 
the “provisions” referred to by § 6. It relies in part upon 
the contrast between the phrase “assumption of civil and 
criminal jurisdiction” in § 6 and the disjunctive phrase “crim-
inal offenses or civil causes of action” in § 7. From this dis-
tinction between the “civil and criminal jurisdiction” language 
of § 6 and the optional language in § 7, we are asked to con-
clude that § 6 States must assume full jurisdiction in accord 
with the terms applicable to the mandatory States even 
though § 7 States are permitted more discretion. We are 
unable to accept this argument, not only because the statu-
tory language does not fairly support it, but also because the 
legislative history is wholly to the contrary. It is clear from 
the Committee hearings that the States covered by § 6 were, 
except for the possible impediments contained in their organic 
laws, to be treated on precisely the same terms as option 
States.42

Section 6, as we have seen, was essentially an afterthought 
designed to accomplish the limited purpose of removing any 
barrier to jurisdiction posed by state organic law disclaimers 
of jurisdiction over Indians. All option States were originally 
treated under the aegis of § 7.43 The record of the Committee 
hearings makes clear that the sole purpose of § 6 was to 
resolve the disclaimer problem.44 Indeed, to the extent that 
the Tribe and the United States suggest that disclaimer States 
stand on a different footing from all other option States, their 
argument makes no sense. It would ascribe to Congress an

42 See June 29 and July 15 Hearings.
43 See ibid.
44 Sap  p . n . .Tulv 15 TTAa.rino,.<a 4.
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intent to require States that by force of organic law barriers 
may have had only a limited involvement with Indian country 
to establish the most intrusive presence possible on Indian 
reservations, if any at all, and at the same time an intent to 
allow States with different traditions to exercise more restraint 
in extending the coverage of their law.

The Tribe and the United States urge that even if, as we 
have concluded, all option States are ultimately governed by 
§ 7, the reference in that section to assumption of jurisdiction 
“as provided for in [the] Act” should be construed to mean 
that the automatic-transfer provisions of §§ 2 and 4 must still 
apply. The argument would require a conclusion that the 
option States stand on the same footing as the mandatory 
States. This view is not persuasive. The mandatory States 
were consulted prior to the introduction of the single-state 
bills that were eventually to become Pub. L. 280. All had 
indicated their willingness to accept whatever jurisdiction 
Congress was prepared to transfer. This, however, was not 
the case with the option States. Few of those States had 
been consulted, and from the June 29 and July 15 hearings it 
is apparent that the drafters were primarily concerned with 
establishing a general transfer scheme that would facilitate, 
not impede, future action by other States willing to accept 
jurisdiction. It is clear that the all-or-nothing approach sug-
gested by the Tribe would impede even the most responsible 
and sensitive jurisdictional arrangements designed by the 
States. To find that under Pub. L. 280 a State could not 
exercise partial jurisdiction, even if it were willing to extend 
full jurisdiction at tribal request, would be quite inconsistent 
with this basic history.

The language of § 7, which we have found applicable here, 
provides, we believe, surer guidance to the issue before us.45 

45 The 1968 amendments, which re-enacted § 6 without change as 25 
U- S. C. § 1324 but repealed § 7, 25 U. 8. C. § 1323 (b), and added sub-
stantive jurisdictional provisions covering “any State,” see 25 U. S. C. 
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The critical language in § 7 is the phrase permitting the 
assumption of jurisdiction “at such time and in such manner 
as the people of the State shall . . . obligate and bind the 
State to assumption thereof.” Whether or not “in such 
manner” is fully synonymous with “to such extent,” the 
phrase is at least broad enough to authorize a State to condi-
tion the extension of full jurisdiction over an Indian reserva-
tion on the consent of the tribe affected.

The United States argues that a construction of Pub. L. 280 
which permits selective extension of state jurisdiction allows 
a State to “pick and choose” only those subject-matter areas 
and geographical parts of reservations over which it would 
like to assume responsibility. Congress, we are told, passed 
Pub. L. 280 not as a measure to benefit the States, but to 
reduce the economic burdens associated with federal jurisdic-
tion on reservations, to respond to a perceived hiatus in law 
enforcement protections available to tribal Indians, and to 
achieve an orderly assimilation of Indians into the general 
population. That these were the major concerns underlying 
the passage of Pub. L. 280 cannot be doubted. See Bryan v. 
Itasca County, 426 U. S., at 379.

But Chapter 36 does not reflect an attempt to reap the 
benefits and to avoid the burdens of the jurisdictional offer 
made by Congress. To the contrary, the State must assume 
total jurisdiction whenever a tribal request is made that it 
do so. Moreover, the partial geographic and subject-matter 
jurisdiction that exists in the absence of tribal consent is 
responsive to the law enforcement concerns that underlay the 
adoption of Pub. L. 280. State jurisdiction is complete as to 
all non-Indians on reservations and is also complete as to 
Indians on nontrust lands. The law enforcement hiatus that 
preoccupied the 83d Congress has to that extent been elimi-
nated. On trust and restricted lands within the reservations

§§ 1321, 1322, suggest that in the future the scope of jurisdiction for all 
States is to be the same.
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whose tribes have not requested the coverage of state law, 
jurisdiction over crimes by Indians is, as it was when Pub. L. 
280 was enacted, shared by the tribal and Federal Govern-
ments. To the extent that this shared federal and tribal 
responsibility is inadequate to preserve law and order, the 
tribes need only request and they will receive the protection 
of state law.

The State of Washington in 1963 could have unilaterally 
extended full jurisdiction over crimes and civil causes of action 
in the entire Yakima Reservation without violating the terms 
of Pub. L. 280. We are unable to conclude that the State, in 
asserting a less intrusive presence on the Reservation while at 
the same time obligating itself to assume full jurisdictional 
responsibility upon request, somehow flouted the will of 
Congress. A State that has accepted the jurisdictional offer 
in Pub. L. 280 in a way that leaves substantial play for tribal 
self-government, under a voluntary system of partial jurisdic-
tion that reflects a responsible attempt to accommodate the 
needs of both Indians and non-Indians within a reservation, 
has plainly taken action within the terms of the offer made 
by Congress to the States in 1953. For Congress surely did 
not deny an option State the power to condition its offer of 
full jurisdiction on tribal consent.

V
Having concluded that Chapter 36 violates neither the pro-

cedural nor the substantive terms of Pub. L. 280, we turn, 
finally, to the question whether the “checkerboard” pattern 
of jurisdiction applicable on the reservations of nonconsent- 
in8 tribes is on its face invalid under the Equal Protection 
Clause of the Fourteenth Amendment.46 The Court of Ap-

46 The Court of Appeals did not disturb the finding of the District Court 
that Chapter 36 had not been applied on the Yakima Reservation to dis-
criminate against the Tribe or any of its members. The District Court 
°und that the governmental legal services available to the Tribe and its 
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peals for the Ninth Circuit concluded that it is, reasoning 
that the land-title classification is too bizarre to meet “any 
formulation of the rational basis test.” 552 F. 2d, at 1335. 
The Tribe advances several different lines of argument in 
defense of this ruling.

First, it argues that the classifications implicit in Chapter 
36 are racial classifications, “suspect” under the test enunci-
ated in McLaughlin v. Florida, 379 U. S. 184, and that they 
cannot stand unless justified by a compelling state interest. 
Second, it argues that its interest in self-government is a 
fundamental right, and that Chapter 36—as a law abridging 
this right—is presumptively invalid. Finally, the Tribe 
argues that Chapter 36 is invalid even if reviewed under the 
more traditional equal protection criteria articulated in such 
cases as Massachusetts Bd. of Retirement v. Murgia, U. S. 
307.47

We agree with the Court of Appeals to the extent that its 
opinion rejects the first two of these arguments and reflects 
a judgment that Chapter 36 must be sustained against an 
Equal Protection Clause attack if the classifications it employs 
“rationally furthe[r] the purpose identified by the State.” 
Massachusetts Bd. of Retirement v. Murgia, supra, at 314. It 
is settled that “the unique legal status of Indian tribes under

members were not significantly different from those offered to other rural 
and city residents of Yakima County. It also concluded that the distinc-
tions drawn between non-Indians and Indians in the statute were not 
motivated by a discriminatory purpose. In view of these findings, our 
inquiry here is limited to the narrow question whether the distinctions 
drawn in Chapter 36 on their face violate the Equal Protection Clause of 
the Fourteenth Amendment.

47 The Court of Appeals limited its holding to the land-tenure classifi-
cation. The Tribe, in support of the judgment, has argued that the Chap-
ter 36 classifications based on the tribal status of the offender and on 
whether a juvenile is involved are also facially invalid. In our view these 
status classifications of Chapter 36 are indistinguishable from the inter-
related land-tenure classification so far as the Equal Protection Clause is 
concerned.
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federal law” permits the Federal Government to enact legisla-
tion singling out tribal Indians, legislation that might other-
wise be constitutionally offensive. Morton v. Mancari, 417 
U. S. 535, 551-552. States do not enjoy this same unique 
relationship with Indians, but Chapter 36 is not simply 
another state law. It was enacted in response to a federal 
measure explicitly designed to readjust the allocation of 
jurisdiction over Indians. The jurisdiction permitted under 
Chapter 36 is, as we have found, within the scope of the 
authorization of Pub. L. 280. And many of the classifications 
made by Chapter 36 are also made by Pub. L. 280. Indeed, 
classifications based on tribal status and land tenure inhere 
in many of the decisions of this Court involving jurisdictional 
controversies between tribal Indians and the States, see, e. g., 
United States v. McBratney, 104 U. S. 621. For these reasons, 
we find the argument that such classifications are “suspect” an 
untenable one. The contention that Chapter 36 abridges a 
“fundamental right” is also untenable. It is well established 
that Congress, in the exercise of its plenary power over Indian 
affairs, may restrict the retained sovereign powers of the 
Indian tribes. See, e. g., United States v. Wheeler, 435 U. S. 
313. In enacting Chapter 36, Washington was legislating 
under explicit authority granted by Congress in the exercise 
of that federal power.48

The question that remains, then, is whether the lines drawn 
by Chapter 36 fail to meet conventional Equal Protection 
Clause criteria, as the Court of Appeals held. Under those 
criteria, legislative classifications are valid unless they bear 
no rational relationship to the State’s objectives. Massa-
chusetts Bd. of Retirement v. Murgia, supra, at 314. State 
legislation “does not violate the Equal Protection Clause 
merely because the classifications [it makes] are imperfect.”

8 This is not to hold that Pub. L. 280 was a termination measure. 
Whether there is concurrent tribal and state jurisdiction on some areas of 
the Reservation is an issue we do not decide. See n. 32, supra.



502 OCTOBER TERM, 1978

Mars hall , J., dissenting 439U.S.

Dandridge v. Williams, 397 U. S. 471, 485. Under these 
standards we have no difficulty in concluding that Chapter 36 
does not offend the Equal Protection Clause.

The lines the State has drawn may well be difficult to ad-
minister. But they are no more or less so than many of the 
classifications that pervade the law of Indian jurisdiction. 
See Seymour v. Superintendent, 368 U. S. 351; Moe v. Salish 
& Kootenai Tribes, 425 U. S. 463. Chapter 36 is fairly cal-
culated to further the State’s interest in providing protection 
to non-Indian citizens living within the boundaries of a reser-
vation while at the same time allowing scope for tribal self- 
government on trust or restricted lands. The land-tenure 
classification made by the State is neither an irrational nor 
arbitrary means of identifying those areas within a reserva-
tion in which tribal members have the greatest interest in 
being free of state police power. Indeed, many of the rules 
developed in this Court’s decisions in cases accommodating 
the sovereign rights of the tribes with those of the States are 
strikingly similar. See, e. g., United States v. McBratney, 
supra; Draper n . United States, 164 U. S. 240; Williams 
Lee, 358 U. S. 217; McClanahan v. Arizona State Tax Corrwrin, 
411 U. S. 164. In short, checkerboard jurisdiction is not 
novel in Indian law, and does not, as such, violate the 
Constitution.

For the reasons set out in this opinion, the judgment of the 
Court of Appeals is reversed.

It is so ordered.

Mr . Just ice  Marsh all , with whom Mr . Justic e  Brennan  
joins, dissenting.

For over 140 years, the Court has resolved ambiguities in 
statutes, documents, and treaties that affect retained tribal 
sovereignty in favor of the Indians.1 This interpretive prm-

1E. g., Worcester v. Georgia, 6 Pet. 515, 580-582 (1832) (McLean, J., 
concurring); The Kansas Indians (Wan-zop-e-ah v. Board of Commrs
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ciple is a response to the unique relationship between the 
Federal Government and the Indian people, “who are the 
wards of the nation, dependent upon its protection and good 
faith.” Carpenter v. Shaw, 280 U. S. 363, 367 (1930). More 
fundamentally, the principle is a doctrinal embodiment of 
“the right of [Indian nations] to make their own laws and 
be ruled by them,” Williams v. Lee, 358 U. S. 217, 220 (1959), 
a right emphatically reaffirmed last Term in United States v. 
Wheeler, 435 U. S. 313, 322-330 (1978). Although retained 
tribal sovereignty “exists only at the sufferance of Congress,” 
id., at 323, the States may not encroach upon an Indian 
nation’s internal self-government until Congress has unequiv-
ocally sanctioned their presence within a reservation. See 
ibid.; McClanahan v. Arizona State Tax Comm’n, 411 U. S. 
164, 168-169, 172-173); Worcester v. Georgia, 6 Pet. 515, 
554, 557, 561 (1832); see also Oliphant v. Suquamish Indian 
Tribe, 435 U. S. 191, 212 (1978) (Marshall , J., dissenting).

While the Court in its discussion of the disclaimer issue 
professes to follow this settled principle of statutory interpre-
tation, ante, at 484, it completely ignores the rule when ad-
dressing Washington’s assertion of partial jurisdiction. In 
my view, the language and legislative history of Pub. L. 280 
do not unequivocally authorize States to assume the type of 
selective geographic and subject-matter jurisdiction that 
Washington asserted in 1963.2 Because our precedents compel * 314 

of the County of Miami), 5 Wall. 737, 760 (1867); Jones v. Meehan, 175 
U- 8. 1, 11-12 (1899); Cherokee Intermarriage Cases, 203 U. S. 76, 94 
(1906); Choate v. Trapp, 224 U. S. 665, 675 (1912); Alaska Pacific Fish-
eries v. United States, 248 U. S. 78, 89 (1918); Carpenter v. Shaw, 280 
U. S. 363, 366-367 (1930); United States v. Santa Fe Pacific R. Co.,
314 U. S. 339, 353-354 (1941); Squire v. Capo eman, 351 U. S. 1, 6-7 
(1956); Menominee Tribe of Indians v. United States, 391 U. S. 404, 406 
n- 2 (1968); McClanahan v. Arizona State Tax Comm’n, 411 U. S. 164, 
(1976)5’ n (1973) ’ V'ItaSCa C°Unty’ 426 U' S*373’ 392-393

Since I would invalidate Washington’s jurisdictional arrangement on 
18 ground, I need not address the disclaimer issue. For present pur-
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us to construe the statute in favor of the Indians, I respect-
fully dissent.

As is evident from the majority opinion, the text of Pub. L. 
280 does not on its face empower option States to assert 
partial geographic or subject-matter jurisdiction over Indian 
reservations.* 3 The statute refers without limitation to “crimi-
nal” and “civil” jurisdiction. Nevertheless, because option 
States could have conditioned their exercise of full jurisdic-
tion on the consent of affected tribes, ante, at 495, 498, and 
because Pub. L. 280 would have permitted Washington to 
extend full jurisdiction over the Yakima Indian Reservation 
without consulting the Tribe, ante, at 499, the Court con-
cludes that the States can unilaterally assert less than full 
jurisdiction.

I agree that Pub. L. 280 permits option States to refuse 
jurisdiction absent the consent of the Indians, and that prior 
to the 1968 amendments of the Act,4 Washington could have 
unilaterally extended full jurisdiction over the Reservation. 
But the majority does not explain how the statutory language 
governing exercise of full jurisdiction allows the States to 
exercise piecemeal jurisdiction. That Washington has done 
no more than “refrain from exercising the full measure of 
allowable jurisdiction,” ante, at 495, raises but does not answer

poses I will assume that Washington was not required to amend its con-
stitutional disclaimer of authority over Indian lands before it could 
exercise power over the Reservation.

3 It may be that the disjunctive language of § 7 allows option States to 
exercise either criminal or civil jurisdiction. See ante, at 496-497, and n. 41. 
And perhaps extension of jurisdiction reservation by reservation is also 
permissible. See ante, at 494 n. 41. But neither of these questions is posed 
by this case. The issue presented here is whether the language of Pub. L. 
280 authorizes any patchwork jurisdictional arrangement that suits the 
States’ peculiar interests.

4 These amendments prohibit States from exercising further jurisdiction 
over Indian reservations after 1968 without tribal consent. 25 U. S. C. 
§§ 1321 (a), 1322 (b), 1326.
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the critical question whether Pub. L. 280 sanctions this juris-
dictional arrangement.

The sparse legislative history of Pub. L. 280, like the statu-
tory language, says nothing about the propriety of partial 
jurisdictional schemes. In light of the expressed reluctance 
of at least one State to assume the financial burden that 
jurisdiction over Indian territory entails,5 this silence is par-
ticularly instructive. Although selective assertion of juris-
diction within reservations would obviously ameliorate such 
fiscal concerns, at no point in the congressional deliberations 
was it advanced as a solution. Rather, Congress permitted 
the option States to refrain from exercising full jurisdiction 
until they could meet their financial obligations.6 The leg-
islative focus was clearly on full-fledged assumption of 
jurisdiction.7

To disregard this legislative focus and allow assumption of 
partial jurisdiction undermines an important purpose behind 
Pub. L. 280. In enacting the statute, Congress sought to 
eliminate the serious “hiatus in law-enforcement authority” 
on Indian reservations, H. R. Rep. No. 848, supra n. 5, at 6, 
which was attributable in large part to the division of law 
enforcement functions among federal, state, and Indian 
authorities.8 It intended to accomplish this goal by granting 

5 See Hearings on H. R. 1063 before the Subcommittee on Indian 
Affairs of the House Committee on Interior and Insular Affairs, 83d Cong., 
1st Sess., 8-10, 14—15 (1953) (hereinafter 1953 Subcommittee Hearings); 
Hearings on H. R. 1063 before the House Committee on Interior and 
Insular Affairs, 83d Cong., 1st Sess., 3, 7, 13, 17 (1953) (hereinafter 1953 
Committee Hearings); H. R. Rep. No. 848, 83d Cong., 1st Sess., 7 (1953).

6 See 1953 Committee Hearings 13; H. R. Rep. No. 848, supra, at 6-7.
7 See, e. g.} 1953 Subcommittee Hearings 3, 4, 5, 7, 17; 1953 Committee 

Hearings 3, 8; 99 Cong. Rec. 10782-10783 (1953) (statement of Sen.
hye; letter from Gov. Anderson to Sen. Thye).

See H. R. Rep. No. 848, supra, at 5-6; 1953 Subcommittee Hearings 
2-3, 21-22; Hearings on H. R. 459, H. R. 3235 and H. R. 3624 before the 
u committee on Indian Affairs of the House Committee on Interior and
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to the States the authority previously exercised by the Federal 
Government, thereby simplifying the administration of law 
on Indian reservations. See 1953 Subcommittee Hearings 
7. Washington’s complex jurisdictional system, dependent 
on the status of the offender, the location of the crime, and 
the type of offense involved, by no means simplifies law en-
forcement on the Yakima Reservation. Cf. 1 National Amer-
ican Indian Court Judges Assn., Justice and the American 
Indian: The Impact of Public Law 280 upon the Administra-
tion of Justice on Indian Reservations 6-13 (1974). To the 
contrary, it exacerbates the confusion that the statute was 
designed to redress.

Had Congress intended to condone exercise of limited sub-
ject-matter jurisdiction on a random geographic basis, it could 
have easily expressed this purpose. See Bryan n . Itasca 
County, 426 U. S. 373, 392-393 (1976); Mattz v. Arnett, 412 
U. S. 481, 504-505 (1973); McClanahan v. Arizona State Tax 
Comm’n, 411 U. S., at 173-175, and n. 13; Menominee Tribe oj 
Indians v. United States, 391 U. S. 404, 412-413 (1968); 
Creek County Comm’rs v. Seber, 318 U. S. 705, 713 (1943). 
Indeed, it did so in the 1968 amendments to the Act when it 
authorized partial criminal or civil jurisdiction by subject 
matter, geography, or both, but only with the Indians’ con-
sent. 25 U. S. C. §§ 1321 (a), 1322 (a).* 9 I am unwilling to

Insular Affairs, 82d Cong., 2d Sess., 14 (1952) (statement of Rep. 
D’Ewart); Goldberg, Public Law 280: The Limits of State Jurisdiction 
Over Reservation Indians, 22 UCLA L. Rev. 535, 541-543 (1975).

9 The legislative history of the 1968 amendments provides further evi-
dence that Congress in 1953 did not unambiguously sanction assertion of 
selective jurisdiction. There were numerous conflicting opinions on 
whether the new provisions authorizing States to assume partial jurisdic-
tion effected a change in the law. In 1965, the Department of the Inte-
rior had intimated that partial assumption of criminal jurisdiction was 
a novel idea when it recommended partial jurisdiction in civil matters, but 
concluded that “extension of criminal jurisdiction to the States on a piece-
meal basis needs to be considered further.” Hearings on Constitutional 
Rights of the American Indian before the Subcommittee on Constitutional 
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presume that Congress’ failure in 1953 to sanction piecemeal 
jurisdiction in similar terms was unintentional. In any event, 
it is indisputable that the statute does not unambiguously 
authorize assertion of partial jurisdiction. If we adhere more 
than nominally to the practice of resolving ambiguities in 
favor of the Indians, then Washington’s jurisdictional arrange-
ment cannot stand.

Accordingly, I dissent.

Rights of the Senate Committee on the Judiciary, 89th Cong., 1st Sess., 321 
(1965) (letter from Frank J. Barry, Acting Secy, of the Interior, to Sen. 
Eastland). This letter also noted that the Department of Justice was 
opposed to selective extensions of criminal jurisdiction because of the likeli-
hood of unnecessary confusion in the enforcement of criminal laws. Ibid.

However, in 1968, Assistant Secretary of the Interior Harry R. Ander-
son believed that authority to assume piecemeal jurisdiction was implicit 
in Pub. L. 280. Hearings on H. R. 15419 and Related Bills before the 
Subcommittee on Indian Affairs of the House Committee on Interior and 
Insular Affairs, 90th Cong., 2d Sess., 25 (1968) (letter to Rep. Wayne N. 
Aspinall). By contrast, Congressman Aspinall, who played a fundamental 
role in drafting Pub. L. 280, stated that the new partial-jurisdiction provi-
sions substantially altered prior law. 114 Cong. Rec. 9615 (1968). Simi-
larly, Arthur Lazarus, an attorney representing six Tribes, argued that 

[o]ne of the major objections to Public Law 280 is its ‘all or nothing’ 
approach, requiring States to assume all jurisdiction on Indian reservations 
if any jurisdiction is desired.” 1968 Hearings, supra, at 116. Deputy 
Attorney General Warren Christopher was noncommittal on the reading 
of prior law. Id., at 28 (letter to Rep. Aspinall).

This subsequent legislative consideration of the precise issue before us 
sheds light on the intent of Congress in 1953. See Mattz v. Arnett, 412 
U- S. 481, 505 n. 25 (1973); Moe v. Salish & Kootenai Tribes, 425 U. S. 
463, 472-475 (1976); Bryan v. Itasca County, 426 U. S., at 386. Given 
the congressional and executive equivocation, the Court’s apparent cer-
tainty is unfounded.
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FEDERAL ENERGY REGULATORY COMMISSION v. 
PENNZOIL PRODUCING CO. et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 77-648. Argued November 28, 1978—Decided January 16, 1979

Respondent pipeline company purchases for resale in the interstate market 
natural gas produced from a Louisiana field by respondent oil com-
panies (Producers), whose prices are subject to regulation by petitioner 
Commission. Under their lease agreements with the field’s owner, the 
Producers pay royalties pegged to the “market value” or “market 
price” of the gas. Following a dispute over the lessor’s contention that 
those terms related to the unregulated price of natural gas in the 
intrastate market rather than to the lower interstate Commission- 
regulated rates, the parties ultimately agreed to increased royalty pay-
ments based on intrastate market values of natural gas. Alternatively, 
the Producers would abandon delivery to the pipeline company of the 
royalty portion of the gas and deliver it instead as payment in kind 
to the lessor. The settlement agreement was to be binding only if the 
irate increase or the alternative abandonment was approved by the Com-
mission, which the Producers then petitioned for special relief. The 
Commission denied price relief, holding that it would be contrary to its , 
mandate to permit royalty costs to be passed on to the Producers’ cus-
tomers if the royalties were calculated on any basis other than the just 
and reasonable rate for the gas involved, and, relying in part on FPC v. 
Texaco Inc., 417 U. S. 380, the Commission concluded that it was “not free” 
to allow royalty costs based on the value of the gas in an unregulated 
market. The Commission also denied the alternative abandonment 
request. The Court of Appeals reversed and remanded, concluding that 
the Commission had “authority to consider the reasonableness of any 
costs incurred,” which “necessarily requires consideration of market 
price”; had failed to explain why royalty costs in an unregulated market 
differ from other production costs; and should determine the merits of 
the Producers’ requests. The court, following its opinion in Southland 
Royalty Co. v. FPC, 543 F. 2d 1134, disagreed with the Commission on 
the abandonment issue. Held:

1. The Natural Gas Act does not deny the Commission authority to 
give special rate relief to individual producers where escalating royalty 
costs are a function of, or are otherwise based upon, an unregulated
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market price for the product whose sale in the interstate market is 
regulated by the Commission, and the Commission misconstrued Texaco 
in holding to the contrary. Pp. 514—517.

2. The Court of Appeals encroached upon the Commission’s rate-
making authority when it strongly suggested that the Commission is 
required to grant relief to the Producers as long as the increase in 
royalty costs is not imprudent and the relief when granted will merely 
sustain rather than increase the Producers’ profits, since the Commis-
sion is not obliged automatically to relieve the bind on producers facing 
increased royalty costs based on unregulated prices. “All that is pro-
tected against, in a constitutional sense, is that the rates fixed by the 
Commission be higher than a confiscatory level.” FPC n . Texaco Inc., 
supra, at 392. Pp. 517-519.

3. In view of the record, a remand to the Commission is proper so 
that in the first instance it may clearly enunciate whether and to what 
extent individual relief from area rates will be granted due to the 
increased royalty costs, and, if relief is to be denied, that it may ade-
quately explain its judgment. Pp. 519-520.

4. On the abandonment issue, the Court of Appeals erred to the 
extent that it relied upon its judgment that was later reversed in 
California v. Southland Royalty Co., 436 U. S. 519. Moreover, the 
questions of individual rate relief and abandonment are not unrelated 
and may be considered by the Commission on remand. Pp. 520-521.

553 F. 2d 485, vacated and remanded.

Whit e , J., delivered the opinion of the Court, in which all other Mem-
bers joined except Ste wart  and Powe ll , JJ., who took no part in the con-
sideration or decision of the case.

Deputy Solicitor General Barnett argued the cause for peti-
tioner. With him on the briefs were Solicitor General Mc- 
Cree, Richard A. Allen, and Howard E. Shapiro.

Jeron Stevens argued the cause for respondent Pennzoil 
Producing Co. With him on the briefs were Stephen M. 
Hackerman and John M. Young. Thomas G. Johnson argued 
the cause and filed a brief for respondent Shell Oil Co. 
Edwin W. Edwards, Governor of Louisiana, William J. Guste, 
Jr., Attorney General, James R. Patton, Jr., David B. Robin-
son, and Harry E. Barsh, Jr., filed a brief for respondent State 
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of Louisiana. Lee M. Huber and Donald R. Arnett filed a 
brief for respondent United Gas Pipe Line Co. Tom P. 
Hamill, Carroll L. Gilliam, and Philip R. Ehrenkranz filed a 
memorandum for respondent Mobil Oil Corp.*

Mr . Justice  White  delivered the opinion of the Court.
The major issue in this case involves the authority of the 

Federal Energy Regulatory Commission, petitioner herein, to 
grant or refuse to grant individual producers special relief 
from applicable area and nationwide rates set by the Com-
mission for the sale of natural gas. The Court of Appeals for 
the Fifth Circuit set aside what it considered to have been the 
decision of the Commission that under the Natural Gas Act, 
52 Stat. 821, as amended, 15 U. S. C. § 717 et seq., it did not 
have authority to grant exceptional relief which would allow 
producers to pass through to interstate customers increased 
royalty costs based upon the intrastate price of natural gas. 
A secondary issue involves a question of abandonment under 
§ 7 (b) of the Act, 15 U. S. C. § 717f (b), and an application 
of our decision last Term in California v. Southland Royalty 
Co., 436 U. S. 519 (1978), rev’g Southland Royalty Co. v. 
FPC, 543 F. 2d 1134 (CA5 1976).

I
Respondent United Gas Pipe Line Co. (United) pur-

chases for resale in the interstate market natural gas produced 
by respondents Pennzoil Oil Producing Co. and Shell Oil 
Co. (Producers) from the Gibson field in southern Louisiana. 
Producers’ prices are subject to Commission regulation and 
may not exceed the just and reasonable rates established by 
the Commission in its relevant area and nationwide rate

*Anthony M. DiLeo filed a brief for Williams, Inc., et al. as amici curiae 
urging affirmance.

Dale M. Stucky and Gerrit H. Wormhoudt filed a brief for Lawrence 
Lightcap et al. as amici curiae.
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proceedings.1 Under their lease agreements with the owner 
of the Gibson field, Producers pay royalties pegged to the 
“market value” or “market price” of the gas. After com-
mencement of state-court litigation involving the lessor’s con-
tention that these references are to the unregulated price 
of natural gas in the intrastate market,2 rather than to the 
applicable interstate rates set by the Commission,3 * * * * 8 the lessor 
and Producers reached a settlement agreement whereby roy-
alty payments would be pegged to the higher of 78$ per 1,000 
cubic feet of gas (increasing 1.5$ per year beginning in 
1976) or 150% of the highest applicable interstate rate. In 
the alternative, Producers would' abandon delivery to United 
of the royalty portion of the gas and deliver it instead as 
payment in kind to the lessor. However, this settlement 
would be binding only if the Commission allowed Producers 
to charge United a rate higher than applicable area and 

xAt the time of the Commission’s decision in this case, the applicable 
rates were those prescribed by Opinion No. 598, Area Rate Proceeding 
(Southern Louisiana Area), 46 F. P. C. 86, enf’d sub nom. Placid Oil Co. v. 
PPC, 483 F. 2d 880 (CA5 1973), aff’d sub nom. Mobil Oil Corp. v. FPC, 
417 U. S. 283 (1974); Opinion No. 699-H, Just and Reasonable National 
Rates for Sales of Natural Gas, 52 F. P. C. 1604 (1974), aff’d sub nom. 
Shell Oil Co. v. FPC, 520 F. 2d 1061 (CA5 1975), cert, denied, 426 U. S. 
941 (1976).

2 The Commission takes the position that construction of such clauses is
a question of federal law, and that the “market” referred to is that for
interstate gas. See Brief for Petitioner 35-37, and n. 22. Compare
Lightcap v. Mobil Oil Corp., 221 Kan. 448, 562 P. 2d 1, cert, denied, 434 
U. S. 876 (1977), petition for rehearing pending, No. 76-1694; and Kingery 
v. Continental Oil Co., 434 F. Supp. 349 (WD Tex. 1977), with Mobil Oil
Corp. v. FPC, 149 U. S. App. D. C. 310, 319-320, 463 F. 2d 256, 265-266
(1971), cert, denied, 406 U. S. 976 (1972).

8 Under the Natural Gas Policy Act of 1978, Pub. L. 95-621, 92 
Stat. 3351, all wellhead natural gas, including that dedicated to the 
intrastate market, that is sold after December 1, 1978, will be subject to 
the Act’s price ceilings. However, there will remain for some time a 
differential between the rate prescribed for gas previously unregulated and 
that prescribed for gas dedicated to the interstate market.
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nationwide rates by the amount of the resulting increase in 
royalty costs, or in the alternative, permitted the desired 
abandonment.4

The Commission referred Producers’ subsequent petition for 
special relief, supported by intervenor United, to an Adminis-
trative Law Judge who, after a hearing, denied the petition. 
Under his view of applicable cases, special relief from the 
relevant ceiling rates, while not absolutely prohibited, would 
be available only if Producers demonstrated “that [their] 
overall costs incurred in the operation of the particular well 
or group of wells are higher than the applicable Commission- 
established area or nationwide ceiling rates, or, even more 
stringently, that [their] out-of-pocket expenses will exceed 
revenues.” App. 171. The Administrative Law Judge con-
cluded that neither Producer had satisfied its burden of proof 
in this respect. Nor had it made a case for abandonment of 
the royalty portion of the gas.

The Commission affirmed but took a somewhat different 
approach.5 Acknowledging for the purposes of this case that 
it had no jurisdiction over royalty rates,6 the Commission 
nevertheless noted its authority to regulate the prices charged 
by Producers for gas sold in interstate commerce and asserted 
that it would be “inconsistent” with and “contrary” to its 
mandate to permit royalty costs to be passed on to Producers 
customers if royalties were calculated on any basis other than 4 5 6

4 In separate agreements, United consented to make the additional 
payments or to release the royalty gas, pursuant to Commission approval.

5 The Commission framed the issue before it as “whether [the Commis-
sion] can legally grant any form of rate relief above either an area or 
nationwide just and reasonable rate solely because the producer selling the 
gas in interstate commerce may be obligated to make a royalty payment 
based not upon the regulated price the producer receives for the gas, but 
rather on the ‘market value’ of the gas.” 55 F. P. C. 400, 404 (1976).

6 See Mobil Oil Corp. v. FPC. 149 U. S. App. D. C. 310, 463 F. 2d 256 
(1971), cert, denied, 406 U. S. 976 (1972).
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the just and reasonable rate for the gas involved. Relying in 
part on our decision in FPC v. Texaco Inc., 417 U. S. 380 
(1974), the Commission concluded that it was “not free” to 
allow royalty costs based on the value of the gas in an unreg-
ulated market. 55 F. P. C. 400, 404-405 (1976).7 In an 
opinion and order denying rehearing, the Commission said 
that it “does not have the power to base a part of the regu-
lated price on the unregulated market value of intrastate 
gas.”8 Price relief was thus denied without accepting or 
rejecting the findings of the Administrative Law Judge with 
respect to the relationship between the Producers’ costs and

7The Commission said:
“In the instant proceeding, the impetus of the settlement is the market 

value of the royalties and no consideration has been given to regulated 
rates. As such, we cannot permit any incremental royalty costs resulting 
from this settlement, or resulting from any judgment by a state court 
regarding royalty payments, to be passed on to the pipeline if these 
incremental royalty costs are based on any other factors than the regulated 
just and reasonable rate. On this point, we note the Supreme Court’s 
warning in FPC v. Texaco . . . that the Commission is not free to 
equate just and reasonable rates with the prices for gas in the market-
place. Accordingly, we believe that we are not free to allow royalty costs, 
which are based on market values, to be passed on to the pipelines as just 
and reasonable rates. A contrary result would not '. . . afford customers 
a complete, permanent, and effective bond of protection from excessive 
rates and charges.’ ” 55 F. P. C., at 405.

8 55 F. P. C. 901 (1976). The Commission also explained:
‘In arriving at the national rates costs of production were used and 

royalties were computed at 16 percent of total costs. ... It is for these 
reasons that the Commission is not free to allow royalty costs, which are 
based on market values, to be passed on to the pipelines as just and 
reasonable rates.” Id., at 902.

In separately denying the petition for rehearing filed by another litigant, 
the Commission observed that in setting area rates, an allowance for 
royalty costs “would depend on the royalties generally being paid in the 
area, but this did not mean that an “individual producer’s rates should 
be increased because it must pay a higher royalty, particularly one based 
on market value.” 55 F. P. C. 1377, 1379 (1976).
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revenues. The Commission also denied the alternative request 
for abandonment of the royalty portion of the gas.

The Court of Appeals rejected the Commission’s determina-
tion that it was without authority to allow producers of 
natural gas to increase their rates above applicable area and 
nationwide rates in order “to reflect the increased cost of 
‘market value’ or ‘market price’ royalty obligations.” Penn-
zoil Producing Co. v. FPC, 553 F. 2d 485, 487 (CA5 1977). 
Asserting that the Commission “has taken a cost plus profit 
approach to gas rate regulation,” the Court of Appeals believed 
that in seeking to pass through their increased royalty expense, 
Producers “do not seek to increase their profits but merely to 
maintain those margins already determined by the Commis-
sion to be just and reasonable.” Id., at 488. The Commission 
had “authority to consider the reasonableness of any costs 
incurred,” but doing so “necessarily requires consideration of 
market price,” and the Commission had failed to explain why 
royalty costs in an unregulated market are different from any 
other cost of production. Ibid. The court concluded that 
these considerations and our decision in Mobil Oil Corp. n . 
FPC, 417 U. S. 283 (1974), entitled the Producers to a 
“determination of the merits” of their request for special relief 
for the applicable area and nationwide rates. 553 F. 2d, at 
488.

Based on its opinion and judgment in Southland Royalty 
Co. v. FPC, 543 F. 2d 1134 (CA5 1976), the Court of Appeals 
also disagreed with the Commission on the abandonment 
issue.

II
If the Commission’s opinion is to be read as holding that 

granting an individual producer a rate increase at variance 
with the established area or national rate in order to accom-
modate an increase in royalty costs is forbidden by the Act 
under any circumstance, the Court of Appeals was surely 
correct in disagreeing with the Commission. In Permian
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Basin Area Rate Cases, 390 U. S. 747 (1968), the Commission 
urged that “nothing in the Constitution or in the Natural 
Gas Act requirefs] the Commission to provide exceptions to 
the area rates,” at least so long as the Commission permitted 
abandonment when costs exceed revenues, but it nevertheless 
pointed out that it had established a procedure whereby indi-
vidual producers may seek relief from the applicable area rate. 
Brief for the FPC, 0. T. 1967, Nos. 90 et al., p. 64. Similarly, 
in Mobil Oil Corp. v. FPC, supra, the Commission, responding 
to the possibility of certain producers facing higher royalty 
payments than the fixed percentage of total costs used by the 
Commission in setting the area rates, stated—in agreement 
with the Court of Appeals—that “the issue is hypothetical at 
this stage and that if it becomes a reality producers may seek 
special relief from the Commission” Brief for Respondent 
FPC, 0. T. 1973, Nos. 73-437 et al., p. 62. This Court pro-
ceeded on a similar assumption, saying that “in any event an 
affected producer is entitled to seek individualized relief.” 
417 U. S., at 328.

None of the foregoing is consistent with the proposition 
that the Commission is totally without power to give special 
relief to individual producers whose escalating royalty costs 
place them in an untenable position. In view of the scope of 
the discretion vested in the Commission to establish just and 
reasonable rates consistent with the public interest, we could 
not hold that the Act forbids special relief from area rates 
to accommodate increased royalty costs regardless of the 
circumstances.

Nor do we understand the Commission in this Court to 
deny its jurisdiction to extend such relief in proper situations. 
Indeed, in its brief before this Court the Commission states 
that “with the approval of the courts, [it] has established the 
policy that it will not authorize departures from area rates 
unless a producer can show that its costs exceed its revenues 
at the area rate. See, e. g., Op. No. 699, 51 F. P. C. 2212, 
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2279, aff’d, Shell Oil Co. v. Federal Power Commission, 520 F. 
2d 1061 (C. A. 5), certiorari denied, 426 U. S. 941.” Brief for 
Petitioner 34. The Commission does not suggest that this 
policy is generally inapplicable to cases seeking relief because 
of escalating royalty costs.

Nevertheless, the Commission’s initial opinion and its opin-
ion denying rehearing indicated that it is “not free” and that 
“it does not have the power” to give individualized relief 
where escalating royalty costs are a function of, or are other-
wise based upon,9 an unregulated market price for the product 
the sale of which in the interstate market is regulated by the 
Commission. Erroneously, we think, the Commission sought 
support for these conclusions in Texaco, 417 U. 8., at 399, 
where we reminded the Commission that “[i]n subjecting 
producers to regulation because of anticompetitive conditions 
in the industry, Congress could not have assumed that 'just 
and reasonable’ rates could conclusively be determined by 
reference to market price.” We did not, however, hold, as 
suggested by the Commission, that it “has no authority to 
permit rate increases based on royalty costs tied to the unreg-
ulated market for natural gas.” Brief for Petitioner 13; see 
also id., at 16, 19, 21. Our concern in Texaco was that rates 
of small producers might be totally exempted from the Act, 
and we did not indicate that producer or pipeline rates would 
be per se unjust and unreasonable because related to the 
unregulated price of natural gas. Texaco did not purport to 
circumscribe so severely the Commission’s discretion to decide 
what formulas and methods it will employ to ensure just and 
reasonable rates. Indeed, the decision underscored the wide

9 The increasing rates provided for in the tentative settlement between 
United and Producers in this case, while formally pegged to the higher of 
the regulated rate or a specific price, are based upon unregulated market 
prices in that, as the Commission noted, 55 F. P. C., at 405, “the impetus 
of the settlement is the [unregulated] market value of the royalties.”
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discretion vested in the Commission. See 417 U. 8., at 
387-393.

Ill
We are also convinced, however, that the Court of Appeals 

trenched upon the ratemaking authority vested in the Com-
mission when it strongly suggested that the Commission is 
required to grant the relief Producers request in this case so 
long as the increase in royalty costs is not imprudent and the 
relief, when granted, will merely sustain rather than increase 
Producers’ profits.

Sections 4 and 5 of the Natural Gas Act, 15 U. S. C. §§ 717c 
and 717d, mandate the Commission to set just and reasonable 
rates for the sale of interstate natural gas. In sustaining the 
Commission’s authority to establish maximum rates on an 
areawide basis, we noted that “courts are without authority 
to set aside any rate adopted by the Commission which is 
within a ‘zone of reasonableness,’ ” Permian Basin Area Rate 
Cases, supra, at 797. Moreover, in arriving at just and rea-
sonable rates “no single method need be followed.” Wis-
consin v. FPC, 373 U. S. 294, 309 (1963). Specifically, the 
Commission is not required to adhere “rigidly to a cost-based 
determination of rates, much less to one that base[s] each 
producer’s rates on his own costs.” Mobil Oil, 417 U. S., 
at 308. While recognizing that under an areawide approach, 
“ ‘high cost operators may be more seriously affected . . . than 
others,’ ” Permian Basin, supra, at 769, quoting Bowles v. 
Willingham, 321 U. S. 503, 518 (1944), we refused to invalidate 
as inadequate the Commission’s proposal to provide special 
relief when a producer’s “ ‘out of pocket expenses in connec-
tion with the operation of a particular well’ exceed [s] its 
revenue from the well under the applicable area price,” 390 
U. S., at 770-771.

The Court of Appeals proceeded from the proposition that 
[a] cost-based methodology was approved” in Permian Basin, 

to the implicit conclusion that the Commission is required to
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allow producers to maintain whatever profit margins they 
enjoyed under area or national rates, and that therefore it 
must grant special relief from these rates for all reasonable 
cost increases, emphasizing that a cost is not unreasonable 
simply because it is based on an unregulated market price. It 
must be noted, however, that the methodology employed by 
the Commission in arriving at the area rates approved in 
Permian Basin was not a purely cost-plus approach. To the 
contrary, the Court recognized “deviation [s] from cost-based 
pricing” which it “found not to be unreasonable and to be 
consistent with the Commission’s responsibility to consider 
not merely the interests of the producers . . . but also ‘the 
relevant public interests’ . . . .” Mobil Oil, supra, at 308— 
309, quoting Permian Basin, 390 U. S., at 792. Furthermore, 
the notion that the Commission is required to maintain, or 
even allowed to maintain to the exclusion of other considera-
tions, the profit margin of any particular producer is incom-
patible not only with the specific area approach to natural gas 
regulation approved in Permian Basin and Mobil Oil but also 
with a basic precept of rate regulation. “The fixing of prices, 
like other applications of the police power, may reduce the 
value of the property which is being regulated. But the fact 
that the value is reduced does not mean that the regulation is 
invalid.” FPC v. Hope Natural Gas Co., 320 U. 8. 591, 601 
(1944). The Commission is not required by the Act to grant 
special relief from area or nationwide rates simply because the 
costs of an individual producer increase and his profits decline.

Given the wide discretion of the Commission to refuse 
exceptional relief, we are somewhat unsure of the meaning of 
the Court of Appeals’ statement that respondents in this case 
“were entitled to a determination of the merits of their re-
quests.” 553 F. 2d, at 488. We think that the Court of 
Appeals read too much into our statement in Mobil Oil that a 
producer with rising royalty costs “is entitled to seek individ-
ualized relief.” 417 U. S., at 328. We did not there suggest
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that the Commission must be prepared to grant such relief in 
order to forestall declining profits. Indeed, we rejected the 
claim that the Commission must “provide automatic adjust-
ments in area rates to compensate for anticipated higher 
royalty costs.” Ibid. Moreover, in Texaco, decided the same 
day as Mobil, we faced the issue whether the Commission had 
acted arbitrarily in failing to provide relief from the bind that 
pipelines and large producers might be put in if direct regula-
tion of small producers were eliminated, a bind similar to that 
in which respondent Producers may find themselves if their 
royalty costs increase. We concluded in Texaco:

“[R] equiring pipelines and the large producers to assume 
the risk in bargaining for reasonable prices from small 
producers is within the Commission’s discretion in work-
ing out the balance of the interests . . . involved.” 417 
U. S., at 392.

Likewise, the Commission is under no obligation automatically 
to relieve the bind on producers facing increased royalty costs 
based on unregulated prices. “All that is protected against, 
in a constitutional sense, is that the rates fixed by the Com-
mission be higher than a confiscatory level.” Id., at 391-392. 
The Commission would not exceed its statutory authority if, 
in its view of the public interest, it determines to reject 
requests for special relief presenting no colorable claim that 
the applicable area or nationwide rate is confiscatory or, what 
may amount to the same thing,10 outside the “zone of reason-
ableness,” Permian Basin, supra, at 797; FPC v. Natural 
Gas Pipeline Co., 315 U. S. 575, 585 (1942).

IV
Although we hold that the Court of Appeals too narrowly 

confined the Commission’s functions and judgment on remand, 
we agree that the case should be returned to the Commission. 

10 See Mobil Oil, 417 U. 8., at 316; Permian Basin Area Rate Cases, 
390 U. S. 747, 769-770 (1968).
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As we have said, despite the indications to the contrary in its 
opinions below and despite its failure to address the Adminis-
trative Law Judge’s findings with respect to Producers’ proof 
as to their costs and revenues, the Commission does not seem 
to take the position here that it is totally without power 
to grant individual relief from area rates in recognition of 
increased royalty costs and that the relationship between the 
individual producer’s costs and revenues in such a proceeding 
is totally irrelevant. Expressing its adherence to the policy 
approved in Shell Oil Co. v. FPC, 520 F. 2d 1061 (CA5 1975), 
cert, denied, 426 U. S. 941 (1976), the Commission points to 
the findings of the Administrative Law Judge that Producers 
in this case failed to make any showing that their costs exceed 
revenues. See Brief for Petitioner 34r-35. At the same time, 
however, the Commission disaffirms any suggestion that its 
order be sustained on a ground that it did not itself rely upon. 
Id., at 34. The agency’s reluctance is understandable, see 
Texaco, 417 U. S., at 395-397; Burlington Truck Lines v. 
United States, 371 U. S. 156, 168-169 (1962); SEC v. Chenery 
Corp., 332 U. S. 194,196 (1947). The upshot is that, given this 
state of the record, a remand to the Commission is the proper 
course in order that the Commission in the first instance may 
clearly enunciate whether and to what extent individual relief 
from area rates will be granted due to the increased royalty 
costs that are or may be involved in this case, and, if relief 
is to be denied, that it may make an adequate explana-
tion of its judgment. Cf. Burlington Truck Lines, supra, at 
167-168. If, as the Commission perhaps now suggests, the 
policy set forth in Shell Oil is the policy to be followed in 
cases such as this, the Commission should proceed to complete 
its task of reviewing and sustaining or rejecting the findings 
of the Administrative Law Judge.

V
With respect to the issue of abandonment, it is apparent 

that to the extent that the Court of Appeals relied upon its
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judgment in the Southland case, it was in error since that 
judgment was reversed here. It also appears to us, however, 
that the question of individual rate relief and that of aban-
donment are not unrelated. If the Commission were to take 
the position that relief from area rates to accommodate royalty 
costs tied to intrastate rates is unavailable regardless of the 
relationship between costs and revenues, it may be that the 
issue of abandonment would appear in a different light. Cf. 
Permian Basin, 390 U. S., at 770-771. In any event, it is the 
better part of wisdom to vacate the judgment of the Court of 
Appeals and to remand the case to that court with directions 
to return the entire case to the Commission for further ap-
propriate proceedings.

So ordered.

Mr . Justice  Stewart  and Mr . Justi ce  Powell  took no 
part in the consideration or decision of this case.
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THOR POWER TOOL CO. v. COMMISSIONER OF 
INTERNAL REVENUE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT

No. 77-920. Argued November 1, 1978—Decided January 16, 1979

Inventory accounting for tax purposes is governed by §§ 446 and 471 of 
the Internal Revenue Code of 1954. Section 446 provides that taxable 
income is to be computed under the taxpayer’s normal method of 
accounting unless that method “does not clearly reflect income,” in which 
event taxable income is to be computed “under such method as, in the 
opinion of the [Commissioner], does clearly reflect income.” Section 471 
provides that “[w]henever in the opinion of the [Commissioner] the 
use of inventories is necessary in order clearly to determine the income 
of any taxpayer, inventory shall be taken by such taxpayer on such 
basis as the [Commissioner] may prescribe as conforming as nearly 
as may be to the best accounting practice in the trade or business and 
as most clearly reflecting income.” The implementing Regulations 
require a taxpayer to value inventory for tax purposes at cost unless 
“market” (defined as replacement cost) is lower. The Regulations 
specify two situations in which inventory may be valued below “market” 
as so defined: (1) where the taxpayer in the normal course of business- 
has actually offered merchandise for sale at prices lower than replace-
ment cost; and (2) where the merchandise is defective. In 1964, peti-
tioner, a tool manufacturer, wrote down in accord with “generally 
accepted accounting principles” what it regarded as “excess” inventory 
to its own estimate of the “net realizable value” (generally scrap value) 
of the “excess” goods (mostly spare parts), but continued to hold the 
goods for sale at their original prices. It offset the write-down against 
1964 sales and thereby produced a net operating loss for that year. 
The Commissioner disallowed the offset, maintaining that the write-
down did not reflect income clearly for tax purposes. Deductions for 
bad debts are covered by § 166. Section 166 (c) provides that an 
accrual-basis taxpayer “shall be allowed (in the discretion of the [Com-
missioner]) a deduction for a reasonable addition to a reserve for bad 
debts.” In 1965, petitioner added to its reserve and asserted as a 
deduction under § 166 (c) a sum that presupposed a substantially higher 
charge-off rate for bad debts than it had experienced in immediately 
preceding years. The Commissioner ruled that the addition was exces-



THOR POWER TOOL CO. v. COMMISSIONER 523

522 Syllabus

sive, and determined, pursuant to the “six-year moving average” for-
mula derived from Black Motor Co. v. Commissioner, 41 B. T. A. 300, 
what he regarded as a lesser but “reasonable” amount to be added to 
petitioner’s reserve. On petitioner’s petition for redetermination, the 
Tax Court upheld the Commissioner’s exercise of discretion with respect 
to both the inventory write-down and the bad-debt deduction, and the 
Court of Appeals affirmed. Held:

1. The Commissioner did not abuse his discretion in determining that 
the write-down of “excess” inventory failed to reflect petitioner’s 1964 
income clearly, since the write-down was plainly inconsistent with the 
governing Regulations. Pp. 531-546.

(a) Although conceding that “an active market prevailed” on the 
inventory date, petitioner made no effort to determine the replacement 
cost of its “excess” inventory and thus failed to ascertain “market” in 
accord with the general rule of the Regulations. Petitioner, however, 
failed to bring itself within either of the authorized exceptions for 
valuing inventory below “market.” Whereas the Regulations demand 
concrete evidence of reduced market value, petitioner provided no 
objective evidence whatever that its “excess” inventory had the value 
management ascribed to it. Pp. 535-538.

(b) There is no presumption that an inventory practice conforma-
ble to “generally accepted accounting principles” is valid for tax pur-
poses. Such a presumption is insupportable in light of the statute, this 
Court’s past decisions, and the differing objectives of tax and financial 
accounting. Pp. 538-544.

(c) While petitioner argues that it should not be forced to defer a 
tax benefit for inventory currently deemed unsalable until future years, 
when the “excess” items are actually disposed of, petitioner’s “dilemma” 
is nothing more than the choice every taxpayer with a paper loss must 
face. Pp. 545-546.

2. The Commissioner did not abuse his discretion in recomputing a 
reasonable” addition to petitioner’s bad-debt reserve according to the

Black Motor formula. Because petitioner did not show why its debt 
collections in 1965 would be less likely than in prior years, it failed to 
carry its “heavy burden” of showing that application of the Black 
Motor formula would have been arbitrary. Pp. 546-550.

563 F. 2d 861, affirmed.

Black mt jn , J., delivered the opinion for a unanimous Court.

Mark H. Berens argued the cause for petitioner. With 
him on the briefs were Lee N. Abrams and Douglas A. Poe.
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Stuart A. Smith argued the cause for respondent. With 
him on the brief were Solicitor General McCree, Assistant 
Attorney General Ferguson, and Ann Belanger Durney*

Mr . Justi ce  Blackmu n  delivered the opinion of the Court.
This case, as it comes to us, presents two federal income 

tax issues. One has to do with inventory accounting. The 
other relates to a bad-debt reserve.

The Inventory Issue. In 1964, petitioner Thor Power Tool 
Co. (hereinafter sometimes referred to as the taxpayer), in 
accord with “generally accepted accounting principles,” wrote 
down what it regarded as excess inventory to Thor’s own esti-
mate of the net realizable value of the excess goods. Despite 
this write-down, Thor continued to hold the goods for sale at 
original prices. It offset the write-down against 1964 sales 
and thereby produced a net operating loss for that year; it 
then asserted that loss as a carryback to 1963 under § 172 of 
the Internal Revenue Code of 1954, 26 U. S. C. § 172. The 
Commissioner of Internal Revenue, maintaining that the 
write-down did not serve to reflect income clearly for tax 
purposes, disallowed the offset and the carryback.

The Bad-Debt Issue. In 1965, the taxpayer added to its 
reserve for bad debts and asserted as a deduction, under 
§ 166 (c) of the Code, 26 U. S. C. § 166 (c), a sum that pre-
supposed a substantially higher charge-off rate than Thor had 
experienced in immediately preceding years. The Commis-
sioner ruled that the addition was excessive, and determined, 
pursuant to a formula based on the taxpayer’s past experi-

*Briefs of amici curiae urging reversal were filed by Donald E. Egan, 
Francis X. Grossi, Jr., Robert S. Connors, Laurence B. Kraus, and Stanley 
T. Kaleczyc, Jr., for the Chamber of Commerce of the United States; and 
by Crane C. Hauser, Arthur I. Gould, Richard D. Godown, and John 
Lucas for the National Association of Manufacturers of the United States.

Eric Neisser filed a brief for the Taxation With Representation Fund 
et al. as amici curiae urging affirmance.
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ence, what he regarded as a lesser but “reasonable” amount 
to be added to Thor’s reserve.

On the taxpayer’s petition for redetermination, the Tax 
Court, in an unreviewed decision by Judge Goffe, upheld the 
Commissioner’s exercise of discretion in both respects. 64
T. C. 154 (1975). As a consequence, and also because of 
other adjustments not at issue here, the court redetermined, 
App. 264, the following deficiencies in Thor’s federal income 
tax:

calendar year 1963—$494,055.99 
calendar year 1965—$59,287.48

The United States Court of Appeals for the Seventh Circuit 
affirmed. 563 F. 2d 861 (1977). We granted certiorari, 435
U. S. 914 (1978), to consider these important and recurring 
income tax accounting issues.

I
The Inventory Issue

A
Taxpayer is a Delaware corporation with principal place 

of business in Illinois. It manufactures hand-held power 
tools, parts and accessories, and rubber products. At its vari-
ous plants and service branches, Thor maintains inventories of 
raw materials, work-in-process, finished parts and accessories, 
and completed tools. At all times relevant, Thor has used, 
both for financial accounting and for income tax purposes, the 

lower of cost or market” method of valuing inventories. 
App. 23-24. See Treas. Reg. § 1.471-2 (c), 26 CFR § 1.471-2 
(c) (1978).

Thor’s tools typically contain from 50 to 200 parts, each of 
which taxpayer stocks to meet demand for replacements. 
Because of the difficulty, at the time of manufacture, of pre-
dicting the future demand for various parts, taxpayer pro-
duced liberal quantities of each part to avoid subsequent pro-
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duction runs. Additional runs entail costly retooling and 
result in delays in filling orders. App. 54-55.

In 1960, Thor instituted a procedure for writing down the 
inventory value of replacement parts and accessories for tool 
models it no longer produced. It created an inventory contra-
account and credited that account with 10% of each part’s 
cost for each year since production of the parent model had 
ceased. 64 T. C., at 156-157; App. 24. The effect of the 
procedure was to amortize the cost of these parts over a 10-year 
period. For the first nine months of 1964, this produced a 
write-down of $22,090. 64 T. C., at 157; App. 24.

In late 1964, new management took control and promptly 
concluded that Thor’s inventory in general was overvalued.1 
After “a physical inventory taken at all locations” of the tool 
and rubber divisions, id., at 52, management wrote off approxi-
mately $2.75 million of obsolete parts, damaged or defective 
tools, demonstration or sales samples, and similar items. Id., 
at 52-53. The Commissioner allowed this writeoff because 
Thor scrapped most of the articles shortly after their removal 
from the 1964 closing inventory.2 Management also wrote 
down $245,000 of parts stocked for three unsuccessful prod-

1 In August 1964, Stewart-Warner Corp., Thor’s principal shareholder 
(owning approximately 20% of petitioner’s outstanding common shares), 
agreed with Thor to purchase substantially all of Thor’s assets. Its 
ensuing examination and audit led Stewart-Warner to conclude that peti-
tioner’s assets were substantially overstated and its liabilities understated. 
The purchase agreement then was rescinded and Stewart-Warner agreed, 
instead, to provide management assistance to Thor.

2 Both in his brief, Brief for Respondent 6, 17, 30-31, and at oral 
argument, Tr. of Oral Arg. 24-25, the Commissioner has maintained that 
the reason for the allowance of Thor’s $2.75 million writeoff was that the 
items were scrapped soon after they were written off. The Court of 
Appeals accepted this explanation. 563 F. 2d 861, 864 (1977). Thor chal-
lenges its factual predicate, and asserts that 40% of the obsolete parts in 
fact remained unscrapped as late as the end of 1967. Reply Brief for Peti-
tioner 8. The record does not enable us to resolve this factual dispute; 
in any event, we must accept the Commissioner’s explanation at face value.
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nets. Id., at 56. The Commissioner allowed this write-down, 
too, since Thor sold these items at reduced prices shortly after 
the close of 1964. Id., at 62.

This left some 44,000 assorted items, the status of which 
is the inventory issue here. Management concluded that 
many of these articles, mostly spare parts,3 were “excess” 
inventory, that is, that they were held in excess of any reason-
ably foreseeable future demand. It was decided that this 
inventory should be written down to its “net realizable value,” 
which, in most cases, was scrap value. 64 T. C., at 160-161; 
Brief for Petitioner 9; Tr. of Oral Arg. 11.

Two methods were used to ascertain the quantity of excess 
inventory. Where accurate data were available, Thor fore-
cast future demand for each item on the basis of actual 1964 
usage, that is, actual sales for tools and service parts, and 
actual usage for raw materials, work-in-process, and produc-
tion parts. Management assumed that future demand for 
each item would be the same as it was in 1964. Thor then 
applied the following aging schedule: the quantity of each 
item corresponding to less than one year’s estimated demand 
was kept at cost; the quantity of each item in excess of two 
years’ estimated demand was written off entirely; and the 
quantity of each item corresponding to from one to two years’ 
estimated demand was written down by 50% or 75%. App. 
26.4 Thor presented no statistical evidence to rationalize

3 The inventory items broke down as follows:
Raw materials 4,297
Work-in-process 1,781
Finished parts and accessories 33,670
Finished tools 4,344
Total number of inventory items 44,092
64 T. C.. at 158.

4 The operation of Thor’s aging formula is well illustrated by a chart set 
forth in the opinion of the Tax Court. Id., at 159. The chart assumes 
that 100 units of each of five hypothetical items were on hand at the end
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these percentages or this time frame. In the Tax Court, 
Thor’s president justified the formula by citing general busi-
ness experience, and opined that it was “somewhat in be-
tween” possible alternative solutions.5 This first method 
yielded a total write-down of $744,030. 64 T. C., at 160.

of 1964, but that the number of units sold or used in that year varied from 
20-100:

Units on 
hand at

A
Units sold 

or used

NTICIPA1

0-12

?ed  Dem .

13-18

kND

19-24 4-24
Percent of 

write-
Item 12-31-64 in 1964 Months Months Months Months down

A 100 20 20 10 10 60
0% 50% 75% 100%

0 5 7.5 60 = 72.5

B 100 40 40 20 . 20 20
0% 50% 75% 100%

0 10 15 20 = 45.0

C 100 60 60 30 10 0
0% 50% 75% 100%

0 15 7.5 0 = 22.5

D 100 80 80 20 0 0
0% 50% 75% 100%

0 10 0 0 = 10.0

E 100 100 100 0 0 0
0% 50% 75% 100%

0 0 0 0 = 0.0

5 “So here is where I fell back on my experience of 20 years in manu-
facturing of trying to determine a reasonable basis for evaluating this 
inventory. In my previous association, we had generally written off 
inventory that was in excess of one year. In this case, we felt that that 
would be overly conservative, and it might understate the value of the 
inventory. On the other hand, we felt that two years . . . would be too 
optimistic and that we would overvalue the inventory [in view of] the 
factors which affect inventory, such as technological change, market 
changes, and the like, that two years, in our opinion, was too long a 
period of time.

“So what we did is we came up with a formula which was somewhat in 
between . . . writing off, say, everything over one year as compared to 
writing everything [off] over two years, and we came up with this 
formula that has been referred to in this Court today.” App. 57.
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At two plants where 1964 data were inadequate to permit 
forecasts of future demand, Thor used its second method for 
valuing inventories. At these plants, the company employed 
flat percentage write-downs of 5%, 10%, and 50% for various 
types of inventory.6 Thor presented no sales or other data to 
support these percentages. Its president observed that “this 
is not a precise way of doing it,” but said that the company 
“felt some adjustment of this nature was in order, and these 
figures represented our best estimate of what was required to 
reduce the inventory to net realizable value.” App. 67. This 
second method yielded a total write-down of $160,832. 64 
T. C., at 160.

Although Thor wrote down all its “excess” inventory at 
once, it did not immediately scrap the articles or sell them 
at reduced prices, as it had done with the $3 million of obso-
lete and damaged inventory, the write-down of which the 
Commissioner permitted. Rather, Thor retained the “excess” 
items physically in inventory and continued to sell them at 
original prices. Id., at 160-161. The company found that, 
owing to the peculiar nature of the articles involved,7 price 
reductions were of no avail in moving this “excess” inventory.

6 This write-down was formulated as follows:

Type of Inventory Write-down 
Percentage

Write-down 
Amount

(1) tool parts and motor 
parts at plant A 5 $26,341

(2) raw materials, work-in-process, 
and finished goods at plants A and B 10 99,954

(3) hardware items at plant A 50 34,537

64 T. C., at 159-160; App. 209.
$160,832

7 The Tax Court found that the finished tools were too specialized to 
attract bargain hunters; that no one would buy spare parts, regardless of 
price, unless they were needed to fix broken tools; that work-in-process 
had no value except as scrap; and that other manufacturers would not 
buy raw materials in the secondary market. 64 T. C., at 160-161.
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As time went on, however, Thor gradually disposed of some 
of these items as scrap ; the record is unclear as to when these 
dispositions took place.8

Thor’s total write-down of “excess” inventory in 1964 there-
fore was:

Ten-year amortization of parts for
discontinued tools $22,090

First method (aging formula based 
on 1964 usage)

Second method (flat percentage
744,030

write-downs) 160,832
Total $926,952

Thor credited this sum to its inventory contra-account, 
thereby decreasing closing inventory, increasing cost of goods 
sold, and decreasing taxable income for the year by that 
amount.8 9 The company contended that, by writing down 
excess inventory to scrap value, and by thus carrying all 
inventory at “net realizable value,” it had reduced its inven-
tory to “market” in accord with its “lower of cost or market” 
method of accounting. On audit, the Commissioner disal-
lowed the write-down in its entirety, asserting that it did not 
serve clearly to reflect Thor’s 1964 income for tax purposes.

The Tax Court, in upholding the Commissioner’s determi-
nation, found as a fact that Thor’s write-down of excess inven-
tory did conform to “generally accepted accounting princi-
ples”; indeed, the court was “thoroughly convinced . . . that 
such was the case.” Id., at 165. The court found that if 
Thor had failed to write down its inventory on some reason-

8 It appears that 78% of the “excess” inventory at two of Thor’s plants 
was scrapped between 1965-1971. Id., at 161; App. 218.

9 For a manufacturing concern like Thor, Gross Profit basically equals 
Sales minus Cost of Goods Sold. Cost of Goods Sold equals Opening 
Inventory, plus Cost of Inventory Acquired, minus Closing Inventory. A 
reduction of Closing Inventory, therefore, increases Cost of Goods Sold 
and decreases Gross Profit accordingly.
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able basis, its accountants would have been unable to give its 
financial statements the desired certification. Id., at 161-162. 
The court held, however, that conformance with “generally- 
accepted accounting principles” is not enough; § 446 (b), and 
§471 as well, of the 1954 Code, 26 U. S. C. §§ 446 (b) and 
471, prescribe, as an independent requirement, that inventory-
accounting methods must “clearly reflect income.” The Tax 
Court rejected Thor’s argument that its write-down of 
“excess” inventory was authorized by Treasury Regulations, 
64 T. C., at 167-171, and held that the Commissioner had not 
abused his discretion in determining that the write-down 
failed to reflect 1964 income clearly.

B
Inventory accounting is governed by §§ 446 and 471 of the 

Code, 26 U. S. C. §§ 446 and 471. Section 446 (a) states the 
general rule for methods of accounting: “Taxable income shall 
be computed under the method of accounting on the basis of 
which the taxpayer regularly computes his income in keeping 
his books.” Section 446 (b) provides, however, that if the 
method used by the taxpayer “does not clearly reflect income, 
the computation of taxable income shall be made under such 
method as, in the opinion of the [Commissioner], does clearly 
reflect income.” Regulations promulgated under § 446, and 
in effect for the taxable year 1964, state that “no method of 
accounting is acceptable unless, in the opinion of the Com-
missioner, it clearly reflects income.” Treas. Reg. § 1.446-1 
(a)(2), 26 CFR § 1.446-1 (a)(2) (1964).10

Section 471 prescribes the general rule for inventories. It 
states:

“Whenever in the opinion of the [Commissioner] the use 

10 The Regulations define “method of accounting” to include “not only 
the over-all method of accounting of the taxpayer but also the accounting 
treatment of any item.” Treas. Reg. § 1.446-1 (a)(1), 26 CFR § 1.446-1 
(a)(1) (1964).
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of inventories is necessary in order clearly to determine 
the income of any taxpayer, inventory shall be taken by 
such taxpayer on such basis as the [Commissioner] may 
prescribe as conforming as nearly as may be to the best 
accounting practice in the trade or business and as most 
clearly reflecting the income.”

As the Regulations point out, § 471 obviously establishes two 
distinct tests to which an inventory must conform. First, it 
must conform “as nearly as may be” to the “best accounting 
practice,” a phrase that is synonymous with “generally ac-
cepted accounting principles.” Second, it “must clearly reflect 
the income.” Treas. Reg. § 1.471-2 (a)(2), 26 CFR § 1.471-2 
(a)(2) (1964).

It is obvious that on their face, §§ 446 and 471, with their 
accompanying Regulations, vest the Commissioner with wide 
discretion in determining whether a particular method of 
inventory accounting should be disallowed as not clearly 
reflective of income. This Court’s cases confirm the breadth 
of this discretion. In construing § 446 and its predecessors, 
the Court has held that “[t]he Commissioner has broad 
powers in determining whether accounting methods used by 
a taxpayer clearly reflect income.” Commissioner v. Hansen, 
360 U. S. 446, 467 (1959). Since the Commissioner has 
“[m]uch latitude for discretion,” his interpretation of the 
statute’s clear-reflection standard “should not be interfered 
with unless clearly unlawful.” Lucas v. American Code Co., 
280 U. S. 445, 449 (1930). To the same effect are United 
States v. Catto, 384 U. S. 102, 114 (1966); Schlude v. Commis-
sioner, 372 U. S. 128, 133-134 (1963); American Automobile 
Assn. v. United States, 367 U. S. 687, 697-698 (1961); Auto-
mobile Club of Michigan v. Commissioner, 353 U. S. 180,189— 
190 (1957); Brown v. Helvering, 291 U. S. 193, 203 (1934). 
In construing § 203 of the Revenue Act of 1918, 40 Stat. 1060, 
a predecessor of § 471, the Court held that the taxpayer bears 
a “heavy burden of [proof],” and that the Commissioner’s dis-
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allowance of an inventory accounting method is not to be set 
aside unless shown to be “plainly arbitrary.” Lucas n . Struc-
tural Steel Co ., 281 U. S. 264, 271 (1930).

As has been noted, the Tax Court found as a fact in this 
case that Thor’s write-down of “excess” inventory conformed 
to “generally accepted accounting principles” and was “within 
the term, ‘best accounting practice,’ as that term is used in 
section 471 of the Code and the regulations promulgated under 
that section.” 64 T. C., at 161,165. Since the Commissioner 
has not challenged this finding, there is no dispute that Thor 
satisfied the first part of § 471’s two-pronged test. The only 
question, then, is whether the Commissioner abused his dis-
cretion in determining that the write-down did not satisfy the 
test’s second prong in that it failed to reflect Thor’s 1964 
income clearly. Although the Commissioner’s discretion is 
not unbridled and may not be arbitrary, we sustain his exer-
cise of discretion here, for in this case the write-down was 
plainly inconsistent with the governing Regulations which the 
taxpayer, on its part, has not challenged.11

It has been noted above that Thor at all pertinent times used 
the “lower of cost or market” method of inventory accounting. 
The rules governing this method are set out in Treas. Reg.

11 See 64 T. C., at 166; Tr. of Oral Arg. 17-19. Even if Thor had made 
a timely challenge to the Regulations, it is well established, of course, that 
they still “ ‘must be sustained unless unreasonable and plainly inconsistent 
with the revenue statutes,’ and ‘should not be overruled except for weighty 
reasons.’” Bingler v. Johnson, 394 U. S. 741, 750 (1969), quoting Com-
missioner v. South Texas Lumber Co., 333 IL S. 496, 501 (1948).

As an alternative to his argument that Thor’s write-down was incon-
sistent with the Regulations, the Commissioner argues that he was justified 
in disallowing the write-down in any event because it constituted a “change 
of accounting method” for which Thor failed to obtain the Commissioner’s 
prior consent, as required by § 446 (e), 26 U. 8. C. § 446 (e). The Reg-
ulations define a change of accounting method to include “a change in the 
treatment of a material item.” Treas. Reg. § 1.446-1 (e)(2)(i), 26 CFR 
§ 1.446-1 (e) (2) (i) (1964). In view of our disposition of the case, we 
need not reach this alternative contention.
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§ 1.471-4, 26 CFR § 1.471-^ (1964). That Regulation defines 
“market” to mean, ordinarily, “the current bid price prevailing 
at the date of the inventory for the particular merchandise in 
the volume in which usually purchased by the taxpayer.” 
§ 1.471-4 (a). The courts have uniformly interpreted “bid 
price” to mean replacement cost, that is, the price the tax-
payer would have to pay on the open market to purchase or 
reproduce the inventory items.12 Where no open market 
exists, the Regulations require the taxpayer to ascertain “bid 
price” by using “such evidence of a fair market price at the 
date or dates nearest the inventory as may be available, such 
as specific purchases or sales by the taxpayer or others in rea-
sonable volume and made in good faith, or compensation paid 
for cancellation of contracts for purchase commitments.” 
§ 1.471-4 (b).

The Regulations specify two situations in which a taxpayer 
is permitted to value inventory below “market” as so defined. 
The first is where the taxpayer in the normal course of busi-
ness has actually offered merchandise for sale at prices lower 
than replacement cost. Inventories of such merchandise may 
be valued at those prices less direct cost of disposition, “and 
the correctness of such prices will be determined by reference 
to the actual sales of the taxpayer for a reasonable period 
before and after the date of the inventory.” Ibid. The Regu-
lations warn that prices “which vary materially from the

12 E. g., D. Loveman & Son Export Corp. v. Commissioner, 34 T. C. 776, 
796 (1960), aff’d, 296 F. 2d 732 (CA6 1961), cert, denied, 369 U. S. 860 
(1962). See Schnelwar & Jurgensen, The New Inventory Regulations in 
Operation and Other Inventory Valuation Considerations, 33 N. Y. U. 
Inst, on Fed. Tax. 1077, 1093-1094 (1975) ; AICPA Accounting Principles 
Board, Accounting Research Bulletin No. 43, ch. 4, Statement 6 (1953), 
reprinted in 2 APB Accounting Principles 6016 (1973). Judge Raum 
emphasized in D. Loveman & Son that “market” ordinarily means the 
price the taxpayer must pay to replace the inventory; “it does not mean 
the price at which such merchandise is resold or offered for resale.” 34 
T. C., at 796.
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actual prices so ascertained will not be accepted as reflecting 
the market.” Ibid.

The second situation in which a taxpayer may value inven-
tory below replacement cost is where the merchandise itself 
is defective. If goods are “unsalable at normal prices or unusa-
ble in the normal way because of damage, imperfections, shop 
wear, changes of style, odd or broken lots, or other similar 
causes,” the taxpayer is permitted to value the goods “at bona 
fide selling prices less direct cost of disposition.” § 1.471-2 
(c). The Regulations define “bona fide selling price” to mean 
an “actual offering of goods during a period ending not later 
than 30 days after inventory date.” Ibid. The taxpayer 
bears the burden of proving that “such exceptional goods as 
are valued upon such selling basis come within the classifica-
tions indicated,” and is required to “maintain such records of 
the disposition of the goods as will enable a verification of the 
inventory to be made.” Ibid.

From this language, the regulatory scheme is clear. The 
taxpayer must value inventory for tax purposes at cost unless 
the “market” is lower. “Market” is defined as “replacement 
cost,” and the taxpayer is permitted to depart from replace-
ment cost only in specified situations. When it makes any 
such departure, the taxpayer must substantiate its lower 
inventory valuation by providing evidence of actual offerings, 
actual sales, or actual contract cancellations. In the absence 
of objective evidence of this kind, a taxpayer’s assertions as 
to the “market value” of its inventory are not cognizable in 
computing its income tax.

It is clear to us that Thor’s procedures for writing down the 
value of its “excess” inventory were inconsistent with this 
regulatory scheme. Although Thor conceded that “an active 
market prevailed” on the inventory date, see 64 T. C., at 169, 
it “made no effort to determine the purchase or reproduction 
cost” of its “excess” inventory. Id., at 162. Thor thus failed 
to ascertain “market” in accord with the general rule of the
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Regulations. In seeking to depart from replacement cost, 
Thor failed to bring itself within either of the authorized 
exceptions. Thor is not able to take advantage of § 1.471-4 
(b) since, as the Tax Court found, the company failed to sell 
its excess inventory or offer it for sale at prices below replace-
ment cost. 64 T. C., at 160-161. Indeed, Thor concedes that 
it continued to sell its “excess” inventory at original prices. 
Thor also is not able to take advantage of § 1.471-2 (c) since, 
as the Tax Court and the Court of Appeals both held, it failed 
to bear the burden of proving that its excess inventory came 
within the specified classifications. 64 T. C., at 171 ; 563 F. 
2d, at 867. Actually, Thor’s “excess” inventory was normal 
and unexceptional, and was indistinguishable from and inter-
mingled with the inventory that was not written down.

More importantly, Thor failed to provide any objective evi-
dence whatever that the “excess” inventory had the “market 
value” management ascribed to it. The Regulations demand 
hard evidence of actual sales and further demand that records 
of actual dispositions be kept. The Tax Court found, how-
ever, that Thor made no sales and kept no records. 64 T. C., 
at 171. Thor’s management simply wrote down its closing 
inventory on the basis of a well-educated guess that some of 
it would never be sold. The formulae governing this write-
down were derived from management’s collective “business 
experience”; the percentages contained in those formulae 
seemingly were chosen for no reason other than that they were 
multiples of five and embodied some kind of anagogical sym-
metry. The Regulations do not permit this kind of evidence. 
If a taxpayer could write down its inventories on the basis of 
management’s subjective estimates of the goods’ ultimate 
salability, the taxpayer would be able, as the Tax Court 
observed, id., at 170, “to determine how much tax it wanted 
to pay for a given year.” 13

13 Thor seeks to justify its write-down by citing Space Controls, Inc. v. 
Commissioner, 322 F. 2d 144 (CA5 1963), and similar cases. In Space
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For these reasons, we agree with the Tax Court and with 
the Seventh Circuit that the Commissioner acted within his 
discretion in deciding that Thor’s write-down of “excess” 

Controls, the taxpayer manufactured trailers under a fixed-price contract 
with the Government; it was stipulated that the trailers were suitable 
only for military use and had no value apart from the contract. The 
taxpayer experienced cost overruns and sought to write down its inventory 
by the amount by which its cost exceeded the contract sales price. The 
Court of Appeals, by a divided vote, held that the write-down was author-
ized by Treas. Reg. § 1.471-4 (b), reasoning that the taxpayer in effect 
had offered the trailers for sale by way of the fixed-price contract. 322 F. 
2d, at 151. While not necessarily approving the Fifth Circuit’s decision to 
dispense with the “actual sale” rule of § 1.471-4 (b), we note that that 
case is distinguishable from this one. In Space Controls, the fixed-price 
contract offered objective evidence of reduced inventory value; the tax-
payer in the present case provided no objective evidence of reduced 
inventory value at all.

Petitioner’s reliance at oral argument on United States Cartridge Co. v. 
United States, 284 U. S. 511 (1932), is, we think, similarly misplaced. 
The taxpayer in that case manufactured ammunition for the Government 
during World War I. In 1918 the taxpayer was instructed to stop pro-
duction immediately, with a provision that settlement of its claims for 
unfinished and undelivered ammunition would be negotiated later. At the 
end of its taxable calendar year 1918, the ammunition was unsalable at 
normal prices and settlement negotiations had not yet begun; the tax-
payer, accordingly, wrote down its 1918 closing inventory to “market,” 
which was agreed to be $232,000. Id., at 519. The question was whether 
the taxpayer, in computing its 1918 taxable income, should value its 
inventory at that figure, or at $732,000, the sum it ultimately realized 
upon settlement of its claims with the Army in 19201-1922. This Court 
held that, in accordance with the annual accounting principle, market 
value controlled, noting that the taxpayer at the end of 1918 “had no 
assurance as to what settlements finally would be made or that it ever 
would receive more than the then market value of the inventories.” Id., 
at 520. This case, we think, may be said to support, rather than to 
conflict with, the result we reach here. Just as Thor cannot write down 
its inventory, in the absence of objective evidence of lower value, because 
of an anticipated future loss, so the taxpayer in United States Cartridge 
could not be required to write up its inventory, in the absence of objective 
evidence of higher value, because of an anticipated future gain. In this 
respect, at least, tax accounting travels a two-way street.
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inventory failed to reflect income clearly. In the light of the 
well-known potential for tax avoidance that is inherent in 
inventory accounting,14 the Commissioner in his discretion 
may insist on a high evidentiary standard before allowing 
write-downs of inventory to “market.” Because Thor pro-
vided no objective evidence of the reduced market value of its 
“excess” inventory, its write-down was plainly inconsistent 
with the Regulations, and the Commissioner properly disal-
lowed it.15

C
The taxpayer’s major argument against this conclusion is 

based on the Tax Court’s clear finding that the write-down 
conformed to “generally accepted accounting principles.” 
Thor points to language in Treas. Reg. § 1.446-1 (a)(2), 26 
CFR § 1.446-1 (a)(2) (1964), to the effect that “[a] method 
of accounting which reflects the consistent application of gen-

14 See, e. g., H. R. Doc. No. 140, 87th Cong., 1st Sess., 14 (1961) (the 
President’s tax message); B. Bittker & L. Stone, Federal Income, Estate, 
and Gift Taxation 843 (4th ed. 1972); Skinner, Inventory Valuation 
Problems, 50 Taxes 748-749 (1972); Schwaigart, Increasing IRS Emphasis 
on Inventories Stresses Need for Proper Practices, 19 J. Tax. 66,69 (1963).

15 The Commissioner also contends that Thor’s write-down of “excess” 
inventory was prohibited by Treas. Reg. § 1.471-2 (f), 26 CFR § 1.471-2 
(f) (1964). That section states:

“The following methods . . . are not in accord with the regulations in 
this part:

“(1) Deducting from the inventory ... an estimated depreciation in 
the value thereof.

“(2) Taking work in process, or other parts of the inventory, at a 
nominal price or at less than its proper value.

“(3) Omitting portions of the stock on hand.”
See Rev. Rul. 77-364, 1977-2 Cum. Bull. 183 (percentage write-down of 
“slow” and “doubtful” inventory violates § 1.471-2 (f) (1)); Rev. Ruh 
77-228, 1977-2 Cum. Bull. 182 (deduction from closing inventory of 
“excess” items still retained for sale violates § 1.471-2 (f) (3)). The Court 
of Appeals and the Tax Court did not consider these contentions. In view 
of our disposition, we need not consider them either.
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erally accepted accounting principles . . . will ordinarily be 
regarded as clearly reflecting income” (emphasis added). 
Section 1.471-2 (b), 26 CFR § 1.471-2 (b) (1964), of the 
Regulations likewise stated that an inventory taken in con-
formity with best accounting practice “can, as a general rule, 
be regarded as clearly reflecting . . . income” (emphasis 
added).16 These provisions, Thor contends, created a pre-
sumption that an inventory practice conformable to “gener-
ally accepted accounting principles” is valid for income tax 
purposes. Once a taxpayer has established this conformity, 
the argument runs, the burden shifts to the Commissioner 
affirmatively to demonstrate that the taxpayer’s method does 
not reflect income clearly. Unless the Commissioner can 
show that a generally accepted method “demonstrably distorts 
income,” Brief for Chamber of Commerce of the United States 

16 Until 1973, § 1.471-2 (b) of the applicable Regulations provided in 
pertinent part:
“In order clearly to reflect income, the inventory practice of a taxpayer 
should be consistent from year to year, and greater weight is to be given 
to consistency than to any particular method of inventorying or basis of 
valuation so long as the method or basis used is substantially in accord 
with §§ 1.471-1 to 1.471-9. An inventory that can be used under the 
best accounting practice in a balance sheet showing the financial position 
of the taxpayer can, as a general rule, be regarded as clearly reflecting his 
income.”
The inventory Regulations were amended in 1973 to require most taxpayers 
engaged in manufacturing to use the “full absorption method of inventory 
costing,” currently set forth in § 1.471-11. T. D. 7285, 1973-2 Cum. Bull. 
163, 164 ; 26 CFR § 1.471-11 (1978). As part of these amendments, the 
final sentence of § 1.471-2 (b)—containing the “as a general rule” lan-
guage—was deleted; further, the requirement that inventory practices be 
substantially in accord with §§ 1.471-1 to 1479-9” was revised to require 

that such methods be “in accord with §§ 1.471-1 through 1471-11.” 
26 CFR § 1.471-2 (b) (1978) (emphasis added). The Tax Court and 
the Court of Appeals both determined that the 1973 amendments to 
§ 1-471—2 (b) were inapplicable to this case. 64 T. C., at 167; 563 F. 2d, 
at 866 n. 11. We agree.
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as Amicus Curiae 3, or that the taxpayer’s adoption of such 
method was “motivated by tax avoidance,” Brief for Peti-
tioner 25, the presumption in the taxpayer’s favor will carry 
the day. The Commissioner, Thor concludes, failed to rebut 
that presumption here.

If the Code and Regulations did embody the presumption 
petitioner postulates, it would be of little use to the taxpayer 
in this case. As we have noted, Thor’s write-down of “excess” 
inventory was inconsistent with the Regulations; any general 
presumption obviously must yield in the face of such particu-
lar inconsistency. We believe, however, that no such pre-
sumption is present. Its existence is insupportable in light of 
the statute, the Court’s past decisions, and the differing objec-
tives of tax and financial accounting.

First, as has been stated above, the Code and Regulations 
establish two distinct tests to which an inventory must con-
form. The Code and Regulations, moreover, leave little 
doubt as to which test is paramount. While § 471 of the Code 
requires only that an accounting practice conform “as nearly 
as may be” to best accounting practice, § 1.446-1 (a)(2) of 
the Regulations states categorically that “no method of 
accounting is acceptable unless, in the opinion of the Com-
missioner, it clearly reflects income” (emphasis added). Most 
importantly, the Code and Regulations give the Commissioner 
broad discretion to set aside the taxpayer’s method if, “in 
[his] opinion,” it does not reflect income clearly. This lan-
guage is completely at odds with the notion of a “presump-
tion” in the taxpayer’s favor. The Regulations embody no 
presumption; they say merely that, in most cases, generally 
accepted accounting practices will pass muster for tax pur-
poses. And in most cases they will. But if the Commis-
sioner, in the exercise of his discretion, determines that they 
do not, he may prescribe a different practice without having 
to rebut any presumption running against the Treasury.
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Second, the presumption petitioner postulates finds no sup-
port in this Court’s prior decisions. It was early noted that 
the general rule specifying use of the taxpayer’s method of 
accounting “is expressly limited to cases where the Commis-
sioner believes that the accounts clearly reflect the net 
income.” Lucas v. American Code Co., 280 U. S., at 449. 
More recently, it was held in American Automobile Assn. n . 
United States that a taxpayer must recognize prepaid in-
come when received, even though this would mismatch ex-
penses and revenues in contravention of “generally accepted 
commercial accounting principles.” 367 U. S., at 690. “[T]o 
say that in performing the function of business accounting the 
method employed by the Association ‘is in accord with gen-
erally accepted commercial accounting principles and prac-
tices,’ ” the Court concluded, “is not to hold that for income 
tax purposes it so clearly reflects income as to be binding on 
the Treasury.” Id., at 693. “[W]e are mindful that the 
characterization of a transaction for financial accounting pur-
poses, on the one hand, and for tax purposes, on the other, 
need not necessarily be the same.” Frank Lyon Co. v. United 
States, 435 U. S. 561, 577 (1978). See Commissioner v. Idaho 
Power Co., 418 U. S. 1, 15 (1974). Indeed, the Court’s cases 
demonstrate that divergence between tax and financial 
accounting is especially common when a taxpayer seeks a cur-
rent deduction for estimated future expenses or losses. E. g., 
Commissioner v. Hansen, 360 U. S. 446 (1959) (reserve to 
cover contingent liability in event of nonperformance of guar-
antee); Brown v. Helvering, 291 U. S. 193 (1934) (reserve to 
cover expected liability for unearned commissions on antici-
pated insurance policy cancellations); Lucas v. American 
Code Co., supra (reserve to cover expected liability on con-
tested lawsuit). The rationale of these cases amply encom-
passes Thor’s aim. By its president’s concession, the com-
pany’s write-down of “excess” inventory was founded on the 
belief that many of the articles inevitably would become use-
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less due to breakage, technological change, fluctuations in 
market demand, and the like.17 Thor, in other words, sought 
a current “deduction” for an estimated future loss. Under 
the decided cases, a taxpayer so circumstanced finds no shelter 
beneath an accountancy presumption.

Third, the presumption petitioner postulates is insupporta-
ble in light of the vastly different objectives that financial and 
tax accounting have. The primary goal of financial account-
ing is to provide useful information to management, share-
holders, creditors, and others properly interested; the major 
responsibility of the accountant is to protect these parties 
from being misled. The primary goal of the income tax 
system, in contrast, is the equitable collection of revenue; the 
major responsibility of the Internal Revenue Service is to 
protect the public fisc. Consistently with its goals and 
responsibilities, financial accounting has as its foundation the 
principle of conservatism, with its corollary that “possible 
errors in measurement [should] be in the direction of under-
statement rather than overstatement of net income and net 
assets.” 18 In view of the Treasury’s markedly different goals 
and responsibilities, understatement of income is not destined 
to be its guiding light. Given this diversity, even contrariety,

17 “I think it is pretty obvious that [inventory representing a 10-year 
supply] has inherently less value [than inventory representing a 1-year 
supply] because of the things that can happen to the inventory. Some 
of it will be lost. Some of it may become damaged. Some of it will 
become obsolete because of the technological change. Some won’t be sold 
because of the fact that you have market changes. So we were confronted 
with the problem, as anybody in the manufacturing field [would be], of 
trying to develop a relationship between inventory quantity and antici-
pated usage.” App. 56-57 (testimony of Thor’s president).

18 AICPA Accounting Principles Board, Statement No. 4, Basic Concepts 
and Accounting Principles Underlying Financial Statements of Busmess 
Enterprises If 171 (1970), reprinted in 2 APB Accounting Principles 9089 
(1973). See Sterling, Conservatism: The Fundamental Principle of Valua-
tion in Traditional Accounting, 3 Abacus 109-113 (1967).
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of objectives, any presumptive equivalency between tax and 
financial accounting would be unacceptable.19

This difference in objectives is mirrored in numerous dif-
ferences of treatment. Where the tax law requires that a 
deduction be deferred until “all the events” have occurred 
that will make it fixed and certain, United States v. Anderson, 
269 U. S. 422, 441 (1926), accounting principles typically 
require that a liability be accrued as soon as it can reasonably 
be estimated.20 Conversely, where the tax law requires that 
income be recognized currently under “claim of right,” “abil-
ity to pay,” and “control” rationales, accounting principles 
may defer accrual until a later year so that revenues and 
expenses may be better matched.21 Financial accounting, in 
short, is hospitable to estimates, probabilities, and reasonable 
certainties; the tax law, with its mandate to preserve the reve-
nue, can give no quarter to uncertainty. This is as it should 
be. Reasonable estimates may be useful, even essential, in 
giving shareholders and creditors an accurate picture of a 
firm’s overall financial health; but the accountant’s conserva-
tism cannot bind the Commissioner in his efforts to collect 
taxes. “Only a few reserves voluntarily established as a mat-

19 Accord, Raby & Richter, Conformity of Tax and Financial Account-
ing, 139 J. Accountancy 42, 44, 48 (Mar. 1975); Arnett, Taxable Income 
vs. Financial Income: How Much Uniformity Can We Stand?, 44 Account-
ing Rev. 482, 485-487, 492-493 (July 1969); Cannon, Tax Pressures on 
Accounting Principles and Accountants’ Independence, 27 Accounting Rev. 
419,419-422 (1952).

20 See, e. g., McClure, Diverse Tax Interpretations of Accounting Con-
cepts, 142 J. Accountancy 67, 68-69 (Oct. 1976); Kupfer, The Financial 
Accounting Disclosure of Tax Matters; Conflicts With Tax Accounting 
Technical Requirements, 33 N. Y. U. Inst, on Fed. Tax. 1121, 1122 
(1975); Healy, Narrowing the Gap Between Tax and Financial Account-
ing, 22 Tulane Tax Inst. 407, 417 (1973); A Challenge: Can the Ac-
counting Profession Lead the Tax System?, 126 J. Accountancy 66, 68-69 
(Sept. 1968).
21g., Raby & Richter, supra, at 44; Arnett, supra, at 486; 126 J. 

Accountancy, supra, at 68.
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ter of conservative accounting,” Mr. Justice Brandéis wrote 
for the Court, “are authorized by the Revenue Acts.” Brown 
v. Helvering, 291 U. S., at 201-202.

Finally, a presumptive equivalency between tax and finan-
cial accounting would create insurmountable difficulties of tax 
administration. Accountants long have recognized that “gen-
erally accepted accounting principles” are far from being a 
canonical set of rules that will ensure identical accounting 
treatment of identical transactions.22 “Generally accepted 
accounting principles,” rather, tolerate a range of “reason-
able” treatments, leaving the choice among alternatives to 
management. Such, indeed, is precisely the case here.23 
Variances of this sort may be tolerable in financial reporting, 
but they are questionable in a tax system designed to ensure 
as far as possible that similarly situated taxpayers pay the 
same tax. If management’s election among “acceptable” 
options were dispositive for tax purposes, a firm, indeed, 
could decide unilaterally—within limits dictated only by its 
accountants—the tax it wished to pay. Such unilateral deci-
sions would not just make the Code inequitable; they would 
make it unenforceable.

22 Arnett, supra, at 492 (noting that there are “many and diverse 
‘acceptable’ practices in valuing inventories, depreciating assets, amortizing 
or not amortizing goodwill,” and the like); 126 J. Accountancy, supra, at 
69 (noting that “methods of determining inventory costs vary widely and 
various methods, if consistently applied, will be acceptable for accounting 
purposes”); Eaton, Financial Reporting in a Changing Society, 104 J. 
Accountancy 25, 26 (Aug. 1957); Cox, Conflicting Concepts of Income for 
Managerial and Federal Income Tax Purposes, 33 Accounting Rev. 242 
(1958); Cannon, supra, at 421 (suggesting that accountants “are quite 
prone to define ‘generally accepted’ as ‘somebody tried it’ ”).

23 Thor’s experts did not testify that the company’s write-down pro-
cedures were the only “generally accepted accounting practice.” They 
testified merely that Thor’s inventory needed to be written down, and that 
the formulae Thor used constituted a “reasonable” way of doing this. 
App. 166, 184, 196.
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D
Thor complains that a decision adverse to it poses a 

dilemma. According to the taxpayer, it would be virtually 
impossible for it to offer objective evidence of its “excess” 
inventory’s lower value, since the goods cannot be sold at 
reduced prices; even if they could be sold, says Thor, their 
reduced-price sale would just “pull the rug out” from under 
the identical “non-excess” inventory Thor is trying to sell 
simultaneously. The only way Thor could establish the in-
ventory’s value by a “closed transaction” would be to scrap 
the articles at once. Yet immediate scrapping would be 
undesirable, for demand for the parts ultimately might prove 
greater than anticipated. The taxpayer thus sees itself pre-
sented with “an unattractive Hobson’s choice: either the 
unsalable inventory must be carried for years at its cost 
instead of net realizable value, thereby overstating taxable 
income by such overvaluation until it is scrapped, or the 
excess inventory must be scrapped prematurely to the detri-
ment of the manufacturer and its customers.” Brief for 
Petitioner 25.

If this is indeed the dilemma that confronts Thor, it is in 
reality the same choice that every taxpayer who has a paper 
loss must face. It can realize its loss now and garner its tax 
benefit, or it can defer realization, and its deduction, hoping 
for better luck later. Thor, quite simply, has suffered no 
present loss. It deliberately manufactured its “excess” spare 
parts because it judged that the marginal cost of unsalable 
inventory would be lower than the cost of retooling machinery 
should demand surpass expectations. This was a rational 
business judgment and, not unpredictably, Thor now has 
inventory it believes it cannot sell. Thor, of course, is not so 
confident of its prediction as to be willing to scrap the “excess” 
parts now; it wants to keep them on hand, just in case. This, 
too, is a rational judgment, but there is no reason why the 
Treasury should subsidize Thor’s hedging of its bets. There 



546 OCTOBER TERM, 1978

Opinion of the Court 439U.S.

is also no reason why Thor should be entitled, for tax pur-
poses, to have its cake and to eat it too.

II
The Bad-Debt Issue

A
Deductions for bad debts are covered by § 166 of the 1954 

Code, 26 U. S. C. § 166. Section 166 (a)(1) sets forth the 
general rule that a deduction is allowed for “any debt which 
becomes worthless within the taxable year.” Alternatively, 
the Code permits an accrual-basis taxpayer to account for bad 
debts by the reserve method. This is implemented by § 166 
(c), which states that “[i]n lieu of any deduction under 
subsection (a), there shall be allowed (in the discretion of the 
[Commissioner]) a deduction for a reasonable addition to a 
reserve for bad debts.” A “reasonable” addition is the amount 
necessary to bring the reserve balance up to the level that can 
be expected to cover losses properly anticipated on debts 
outstanding at the end of the tax year.

At all times pertinent, Thor has used the reserve method. 
Its reserve at the beginning of 1965 was approximately 
$93,000. See 64 T. C., at 162. During 1965, Thor’s new 
management undertook a stringent review of accounts receiv-
able. In the company’s rubber division, credit personnel 
studied all accounts; a 100% reserve was set up for two 
accounts deemed wholly uncollectible, and a 1% reserve 
was established for all other receivables. Ibid. In the tool 
division, credit clerks analyzed all accounts more than 90 days 
past due with balances over $100; a 100% reserve was estab-
lished for accounts judged wholly uncollectible, and an iden-
tical collectibility ratio was applied to accounts under $100 of 
the same age. A flat 2% reserve was set up for accounts more 
than 30 days past due, and a 1 % reserve for all other accounts. 
Id., at 162-163. These judgments, approved by three levels 
of management, indicated that $136,150 should be added to
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the bad-debt reserve, bringing its balance at year-end to a 
figure slightly below $229,000. Id., at 162. Thor claimed 
this $136,150 as a deduction under § 166 (c).

The Commissioner ruled that the deduction was excessive. 
He computed what he believed to be a “reasonable” addition 
to Thor’s reserve by using the “six-year moving average” 
formula derived from the decision in Black Motor Co. v. 
Commissioner, 41 B. T. A. 300 (1940), aff’d on other grounds, 
125 F. 2d 977 (CA6 1942). This formula seeks to ascertain 
a “reasonable” addition to a bad-debt reserve in light of the 
taxpayer’s recent chargeoff history.24 In this case, the formula 
indicated that, for the years 1960-1965, Thor’s annual charge- 
offs of bad debts amounted, on the average, to 3.128% of its 
year-end receivables. 64 T. C., at 163. Applying that per-
centage to Thor’s 1965 year-end receivables, the Commissioner 
determined that $154,156.80 of accounts receivable could 
reasonably be expected to default. The amount required to 
bring Thor’s reserve up to this level was $61,359.20, and the 
Commissioner decided that this was a “reasonable” addition. 
Accordingly, he disallowed the remaining $74,790.80 of Thor’s 
claimed § 166 (c) deduction. Both the Tax Court, 64 T. C., 
at 174-175, and the Seventh Circuit, 563 F. 2d, at 870, held 
that the Commissioner had not abused his discretion in so 
ruling.

B
Section 166 (c) states that a deduction for an addition to a 

bad-debt reserve is to be allowed “in the discretion” of the 
Commissioner. Consistently with this statutory language, the 
courts uniformly have held that the Commissioner’s deter-
mination of a “reasonable” (and hence deductible) addition 

24 The details of the calculation are set out in Black Motor Co. v. 
Commissioner, 41 B. T. A., at 302. See 2 CCH 1978 Stand. Fed. Tax 
Rep. T 1624.0992; Whitman, Gilbert, & Picotte, The Black Motor Bad 
Debt Formula: Why It Doesn’t Work and How to Adjust It, 35 J. Tax. 
366 (1971).
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must be sustained unless the taxpayer proves that the Com-
missioner abused his discretion.25 The taxpayer is said to 
bear a “heavy burden” in this respect.26 He must show not 
only that his own computation is reasonable but also that the 
Commissioner’s computation is unreasonable and arbitrary.27

Since it first received the approval of the Tax Court in 1940, 
the Black Motor bad-debt formula has enjoyed the favor of 
all three branches of the Federal Government. The formula 
has been employed consistently by the Commissioner,28 29 ap-
proved by the courts,20 and collaterally recognized by the 
Congress.30 Thor faults the Black Motor formula because of 
its retrospectivity: By ascertaining current additions to a 
reserve by reference to past chargeoff experience, the formula

25 Malone <fc Hyde, Inc. v. United States, 568 F. 2d 474, 477 (CA6 
1978); Business Dev. Corp, of N. C. v. United States, 428 F. 2d 451, 453 
(CA4), cert, denied, 400 U. S. 957 (1970); United States v. Haskel 
Engineering & Supply Co., 380 F. 2d 786, 789 (CA9 1967); Patterson v. 
Pizitz, Inc., 353 F. 2d 267, 270 (CA5 1965), cert, denied, 383 U. S. 910 
(1966); Ehlen v. United States, 163 Ct. Cl. 35, 42, 323 F. 2d 535, 539 
(1963); James A. Messer Co. v. Commissioner, 57 T. C. 848, 864-865 
(1972).

26 Atlantic Discount Co. v. United States, 473 F. 2d 412, 414-415 (CA5 
1973) (citing cases); Consolidated-Hammer Dry Plate & Film Co. v. 
Commissioner, 317 F. 2d 829, 834 (CA7 1963).

27 E. g., Malone & Hyde, Inc. v. United States, 568 F. 2d, at 477; 
First Nat. Bank of Chicago n . Commissioner, 546 F. 2d 759, 761 (CA7 
1976), cert, denied, 431 U. S. 915 (1977).

28 See, e. g., Rev. Rul. 76-362, 1976-2 Cum. Bull. 45, 46 (“[A]s a 
general rule, the Black Motor formula may be used to determine a 
reasonable addition to a reserve for bad debts” under § 166 (c)).

29 E. g., Atlantic Discount Co. v. United States, 473 F. 2d, at 413, 415; 
Ehlen v. United States, 163 Ct. Cl., at 45, 323 F. 2d, at 540-541; James 
A. Messer Co. v. Commissioner, 57 T. C., at 857, 865-866.

30 See §585 (b)(3) of the 1954 Code, 26 U. S. C. §585 (b)(3) (usmg 
“six-year moving average” formula as alternative method of computing 
reasonable addition to bad-debt reserve for banks); § 586 (b) (1) (using 
“six-year moving average” formula to compute reasonable addition to 
bad-debt reserve for small business investment companies).



THOR POWER TOOL CO. v. COMMISSIONER 549

522 Opinion of the Court

assertedly penalizes taxpayers who have delayed in making 
writeoffs in the past, or whose receivables have just recently 
begun to deteriorate. Petitioner’s objection is not altogether 
irrational, but it falls short of rendering the formula arbitrary. 
Common sense suggests that a firm’s recent credit experience 
offers a reasonable index of the credit problems it may suffer 
currently. And the formula possesses the not inconsiderable 
advantage of enhancing certainty and predictability in an area 
peculiarly susceptible of taxpayer abuse. In any event, after 
its 40 years of near-universal acceptance, we are not inclined 
to disturb the Black Motor formula now.

Granting that Black Motor in principle is valid, then, the 
only question is whether the Commissioner abused his discre-
tion in invoking the formula in this case. Of course, there 
will be cases—indeed, the Commissioner has acknowledged 
that there are cases, see Rev. Rul. 76-302, 1976-2 Cum. Bull. 
45, 46—in which the formula will generate an arbitrary result. 
If a taxpayer’s most recent bad-debt experience is unrepre-
sentative for some reason, a formula using that experience as 
data cannot be expected to produce a “reasonable” addition 
for the current year.31 If the taxpayer suffers an extraor-
dinary credit reversal (the bankruptcy of a major customer, 
for example), the “six-year moving average” formula will fail.32 
In such a case, where the taxpayer can point to conditions 
that will cause future debt collections to be less likely than in 
the past, the taxpayer is entitled to—and the Commissioner 
is prepared to allow—an addition larger than Black Motor 
would call for. See Rev. Rul. 76-362, supra.

31 Q-, Westchester Dev. Co. v. Commissioner, 63 T. C. 198, 212
(1974), acq., 1975-2 Cum. Bull. 2 (Commissioner abused discretion in 
invoking Black Motor where taxpayer’s recent bad-debt experience was 

wholly unrepresentative” given its “comparatively brief operational 
history”).
32g., Calavo, Inc. v. Commissioner, 304 F. 2d 650, 651-652, 654 n. 4, 

655 (CA9 1962) (extraordinary addition to reserve to cover losses on 
accounts due from debtor who recently became insolvent).
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In this case, however, as the Tax Court found, Thor “did 
not show that conditions at the end of 1965 would cause col-
lection of accounts receivable to be less likely than in prior 
years.” 64 T. C., at 175. Indeed, the Tax Court “inferfred] 
from the entire record that collectibility was probably more 
likely at the end of 1965 than it was [previously] because new 
management had been infused into petitioner” (emphasis 
added). Thor cited no changes in the conditions of business 
generally or of its customers specifically that would render the 
Black Motor formula unreliable; new management just came 
in and second-guessed its predecessor, taking a “tougher” 
approach. Management’s pessimism may not have been un-
reasonable, but the Commissioner had the discretion to take a 
more sanguine view.33

For these reasons, we agree with the Tax Court and with 
the Court of Appeals that the Commissioner did not abuse his 
discretion in recomputing a “reasonable” addition to Thor’s 
bad-debt reserve according to the Black Motor formula. Thor 
failed to carry its “heavy burden” of showing why the appli-
cation of that formula would have been arbitrary in this case.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

33 Indeed, as has been noted, a significant portion of Thor’s addition to 
its reserve reflected blanket aging of accounts. Both the Treasury, Rev. 
Rul. 76-362, 1976-2 Cum. Bull. 45, 46, and the courts, United States v. 
Haskel Engineering & Supply Co., 380 F. 2d, at 787, 789; James A.. 
Messer Co. v. Commissioner, 57 T. C., at 857, 866, have held that such 
mechanical formulae are inadequate to overcome the Commissioner s 
discretionary invocation of Black Motor under § 166 (c).
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INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELPERS 

OF AMERICA v. DANIEL

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT

No. 77-753. Argued October 31, 1978—Decided January 16, 1979*

A pension plan entered into under a collective-bargaining agreement 
between petitioner local labor union and employer trucking firms 
required all employees to participate in the plan but not to pay any-
thing into it. All contributions to the plan were to be made by the 
employers at a specified amount per week for each man-week of covered 
employment. To be eligible for a pension, an employee was required 
to have 20 years of continuous service. Respondent employee, who 
had over 20 years’ service, was denied a pension upon retirement because 
of a break in service. He then brought suit in Federal District Court, 
alleging, inter alia, that the union and petitioner trustee of the pension 
fund had misrepresented and omitted to state material facts with respect 
to the value of a covered employee’s interest in the pension plan, and 
that such misstatements and omissions constituted a fraud in connec-
tion with the sale of a security in violation of § 10 (b) of the Securities 
Exchange Act of 1934 and the Securities and Exchange Commission’s 
Rule 10b-5, and also violated § 17 (a) of the Securities Act of 1933. 
Denying petitioners’ motion to dismiss, the District Court held that 
respondent’s interest in the pension fund constituted a “security” within 
the meaning of §2(1) of the Securities Act and §3 (a) (10) of the 
Securities Exchange Act because the plan created an “investment con-
tract,” and also that there had been a “sale” of this interest to respond-
ent within the meaning of § 2 (3) of the Securities Act and § 3 (a) (14) 
of the Securities Exchange Act. The Court of Appeals affirmed. Held: 
The Securities Act and the Securities Exchange Act do not apply to a 
noncontributory, compulsory pension plan. Pp. 558-570.

(a) To determine whether a particular financial relationship consti-
tutes an investment contract, “[t]he test is whether the scheme involves 

*Together with No. 77-754, Local 705, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & Helpers of America, et al. v. 
Baniel, also on certiorari to the same court.
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an investment of money in a common enterprise with profits to come 
solely from the efforts of others.” SEC v. W. J. Howey Co., 328 U. S. 
293, 301. Looking separately at each element of this test, it is apparent 
that an employee’s participation in a noncontributory, compulsory pen-
sion plan such as the one in question here does not comport with the 
commonly held understanding of an investment contract. With respect 
to the investment-of-money element, in such a pension plan the pur-
ported investment is a relatively insignificant part of the total and 
indivisible compensation package of an employee, who, from the stand-
point of the economic realities, is selling his labor to obtain a livelihood, 
not making an investment for the future. And with respect to the 
expectation-of-profits element, while the pension fund depends to some 
extent on earnings from its assets, the possibility of participating in 
asset earnings is too insubstantial to bring the entire transaction within 
the Securities Acts. Pp. 558-562.

(b) There is no evidence that Congress at any time thought noncon-
tributory plans were subject to federal regulation as securities. Nor 
until the instant litigation arose is there any evidence that the SEC had 
ever considered the Securities Act and Securities Exchange Act to be 
applicable to such plans. Accordingly, there is no justification for defer-
ence to the SEC’s present interpretation. Pp. 563-569.

(c) The Employee Retirement Income Security Act of 1974, which 
comprehensively governs the use and terms of employee pension plans, 
severely undercuts all argument for extending the Securities Act and 
Securities Exchange Act to noncontributory, compulsory pension plans, 
and whatever benefits employees might derive from the effect of these 
latter Acts are now provided in more definite form through ERISA. 
Pp. 569-570.

561 F. 2d 1223, reversed.

Powell , J., delivered the opinion of the Court, in which Bre nnan , 
Ste wart , Whit e , Mars hall , Bla ck mu n , and Rehn quist , JJ., joined, 
and in all but the last paragraph of Part III-A of which, Burge r , C. J., 
joined. Burge r , C. J., filed a concurring opinion, post, p. 570. Ste ven s , 
J., took no part in the consideration or decision of the cases.

Sidney Dickstein argued the cause for petitioner in No. 77- 
753. With him on the briefs were George Kaufmann and 
Bernard Weisberg. Sherman Carmell argued the cause and 
filed briefs for petitioners in No. 77-754.
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Lawrence Walner and Peter J. Barack argued the cause and 
filed a brief for respondent in both cases.

Jacob H. Stillman argued the cause for the Securities and 
Exchange Commission as amicus curiae. With him on the 
brief were Harvey L. Pitt and Paul Gons on A

Mr . Justic e  Powell  delivered the opinion of the Court.
This case presents the question whether a noncontributory, 

compulsory pension plan constitutes a “security” within the 
meaning of the Securities Act of 1933 and the Securities 
Exchange Act of 1934 (Securities Acts).

I
In 1954 multiemployer collective bargaining between Local 

705 of the International Brotherhood of Teamsters, Chauf-
feurs, Warehousemen, and Helpers of America and Chicago 
trucking firms produced a pension plan for employees repre-
sented by the Local. The plan was compulsory and non-
contributory. Employees had no choice as to participation 
in the plan, and did not have the option of demanding that 
the employer’s contribution be paid directly to them as a 
substitute for pension eligibility. The employees paid nothing 
to the plan themselves.1

fBriefs of amici curiae urging reversal were filed by William H. Smith, 
D. Bret Carlson, and Stephen R. Kroll for the American Bankers Assn.; 
by Stanley T. Kaleczyc and Robert W. Blanchette for the Chamber of 
Commerce of the United States; by Peter G. Nash and George J. Pantos 
for the ERISA Industry Committee; and by Paul S. Berger, Melvin 
Spaeth, and Gerald M. Feder for the National Coordinating Committee 
for Multiemployer Plans.

Briefs of amici curiae urging affirmance were filed by Bruce K. Miller 
for the Gray Panthers; and by Arthur L. Fox II for PROD et al.

Lawrence J. Lotto filed a brief for the American Academy of Actuaries 
as amicus curiae.

1For examples of other noncontributory, compulsory pension plans, 
see Allied Structural Steel Co. v. Spannaus, 438 U. S. 234, 236-237 (1978);
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The collective-bargaining agreement initially set employer 
contributions to the Pension Trust Fund at 82 a week for each 
man-week of covered employment.* 2 The Board of Trustees 
of the Fund, a body composed of an equal number of employer 
and union representatives, was given sole authority to set the 
level of benefits but had no control over the amount of 
required employer contributions. Initially, eligible employees 
received 875 a month in benefits upon retirement. Subse-
quent collective-bargaining agreements called for greater 
employer contributions, which in turn led to higher benefit 
payments for retirees. At the time respondent brought suit, 
employers contributed 821.50 per employee man-week and 
pension payments ranged from 8425 to 8525 a month depend-
ing on age at retirement.3 In order to receive a pension an 
employee was required to have 20 years of continuous service, 
including time worked before the start of the plan.

The meaning of “continuous service” is at the center of 
this dispute. Respondent began working as a truckdriver 
in the Chicago area in 1950, and joined Local 705 the follow-
ing year. When the plan first went into effect, respondent 
automatically received 5 years’ credit toward the 20-year 
service requirement because of his earlier work experience. 

Malone n . White Motor Corp., 435 U. S. 497, 500-501 (1978); Alabama 
Power Co. v. Davis, 431 U. S. 581, 590 (1977).

2 Contributions were tied to the number of employees rather than the 
amount of work performed. For example, payments had to be made even 
for weeks where an employee was on leave of absence, disabled, or work-
ing for only a fraction of the week. Conversely, employers did not have 
to increase their contribution for weeks in which an employee worked 
overtime or on a holiday. Trust Agreement, Art. 3, § 1, App. 52a.

3 Because the Fund made the same payments to each employee who 
qualified for a pension and retired at the same age, rather than establish-
ing an individual account for each employee tied to the amount of 
employer contributions attributable to his period of service, the plan 
provided a “defined benefit.” See 29 U. S. C. § 1002 (35); Alabama 
Power Co. v. Davis, supra, at 593 n. 18.



TEAMSTERS v. DANIEL 555

551 Opinion of the Court

He retired in 1973 and applied to the plan’s administrator for 
a pension. The administrator determined that respondent 
was ineligible because of a break in service between December 
1960 and July 1961.4 Respondent appealed the decision to 
the trustees, who affirmed. Respondent then asked the 
trustees to waive the continuous-service rule as it applied to 
him. After the trustees refused to waive the rule, respondent 
brought suit in federal court against the International Union 
(Teamsters), Local 705 (Local), and Louis Peick, a trustee of 
the Fund.

Respondent’s complaint alleged that the Teamsters, the 
Local, and Peick misrepresented and omitted to state material 
facts with respect to the value of a covered employee’s interest 
in the pension plan. Count I of the complaint charged that 
these misstatements and omissions constituted a fraud in con-
nection with the sale of a security in violation of § 10 (b) of 
the Securities Exchange Act of 1934, 48 Stat. 891, 15 U. S. C. 
§ 78j (b), and the Securities and Exchange Commission’s Rule 
10b—5, 17 CFR § 240.1Ob-5 (1978). Count II charged that 
the same conduct amounted to a violation of § 17 (a) of the 
Securities Act of 1933, 48 Stat. 84, as amended, 15 U. S. C. 
§ 77q. Other counts alleged violations of various labor-law 
and common-law duties.5 Respondent sought to proceed on 

4 Respondent was laid off from December 1960 until April 1961. In 
addition, no contributions were paid on his behalf between April and July 
1961, because of embezzlement by his employer’s bookkeeper. During 
this 7-month period respondent could have preserved his eligibility by 
making the contributions himself, but he failed to do so.

5 Count III charged the Teamsters and the Local with violating their 
duty of fair representation under § 9 (a) of the National Labor Relations 
Act, 29 U. S. C. § 159 (a), and Count V (later amended as Count VI) 
charged the Teamsters, the Local, Peick, and all other Teamsters Pension 
Fund trustees with violating their obligations under § 302 (c) (5) of the 
Labor Management Relations Act, 29 U. S. C. §186 (c)(5). Count IV 
accused all defendants of common-law fraud and deceit.
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behalf of all prospective beneficiaries of Teamsters pension 
plans and against all Teamsters pension funds.6

The petitioners moved to dismiss the first two counts of the 
complaint on the ground that respondent had no cause of 
action under the Securities Acts. The District Court denied 
the motion. 410 F. Supp. 541 (ND Ill. 1976). It held 
that respondent’s interest in the Pension Fund constituted a 
security within the meaning of §2(1) of the Securities Act, 
15 U. S. C. § 77b (1), and § 3 (a) (10) of the Securities Ex-
change Act, 15 U. S. C. § 78c (a) (10),7 because the plan 
created an “investment contract” as that term had been 
interpreted in SEC n . W. J. Howey Co., 328 U. S. 293 (1946). 
It also determined that there had been a “sale” of this interest 
to respondent within the meaning of § 2 (3) of the Securities 
Act, as amended, 15 U. S. C. § 77b (3), and § 3 (a)(14) of 
the Securities Exchange Act, 15 U. S. C. § 78c (a) (14).8 It 

6 As of the time of appeal to the Seventh Circuit the District Court had 
not yet ruled on any class-certification issues.

7 Section 2 (1) of the Securities Act, as amended, 15 U. S. C. § 77b (1), 
defines a “security” as
“any note, stock, treasury stock, bond, debenture, evidence of indebtedness, 
certificate of interest or participation in any profit-sharing agreement, 
collateral-trust certificate, preorganization certificate or subscription, trans-
ferable share, investment contract, voting-trust certificate, certificate of 
deposit for a security, fractional undivided interest in oil, gas, or other 
mineral rights, or, in general, any interest or instrument commonly known 
as a 'security/ or any certificate of interest or participation in, temporary 
or interim certificate for, receipt for, guarantee of, or warrant or right to 
subscribe to or purchase, any of the foregoing.”
The definition of a “security” in § 3 (a) (10) of the Securities Exchange 
Act is virtually identical and, for the purposes of this case, the coverage 
of the two Acts may be regarded as the same. United Housing Founda-
tion, Inc. v. Forman, 421 U. S. 837, 847 n. 12 (1975); Tcherepnin v. 
Knight, 389 U. S. 332, 342 (1967).

8 Section 2 (3) of the Securities Act provides, in pertinent part, that 
“[t]he term 'sale’ or 'sell’ shall include every contract of sale or disposition 
of a security or interest in a security, for value.” Section 3 (a) (14) o
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believed respondent voluntarily gave value for his interest in 
the plan, because he had voted on collective-bargaining agree-
ments that chose employer contributions to the Fund instead 
of other wages or benefits.

The order denying the motion to dismiss was certified for 
appeal pursuant to 28 U. S. C. § 1292 (b), and the Court of 
Appeals for the Seventh Circuit affirmed. 561 F. 2d 1223 
(1977). Relying on its perception of the economic realities of 
pension plans and various actions of Congress and the SEC 
with respect to such plans, the court ruled that respondent’s 
interest in the Pension Fund was a “security.” According to 
the court, a “sale” took place either when respondent ratified a 
collective-bargaining agreement embodying the Fund or when 
he accepted or retained covered employment instead of seek-
ing other work.* 9 The court did not believe the subsequent 
enactment of the Employee Retirement Income Security Act 
of 1974 (ERISA), 88 Stat. 829, 29 U. S. C. § 1001 et seq., 
affected the application of the Securities Acts to pension plans, 
as the requirements and purposes of ERISA were perceived to 
be different from those of the Securities Acts.10 We granted 
certiorari, 434 U. S. 1061 (1978), and now reverse.

the Securities Exchange Act states that “[t]he terms ‘sale’ and ‘sell’ each 
include any contract to sell or otherwise dispose of.” Although the latter 
definition does not refer expressly to a disposition for value, the court 
below did not decide whether the Securities Exchange Act nevertheless 
impliedly incorporated the Securities Act definition, cf. n. 7, supra, as in 
its view respondent did give value for his interest in the pension plan. In 
light of our disposition of the question whether respondent’s interest was 
a security,” we need not decide whether the meaning of “sale” under the 
Securities Exchange Act is any different from its meaning under the 
Securities Act.

9 The Court of Appeals and the District Court also held that § 17 (a) 
of the Securities Act provides private parties with an implied cause of 
action for damages. In light of our disposition of this case, we express no 
views on this issue.

10 Respondent did not have any cause of action under ERISA itself, as 
t at Act took effect after he had retired.
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II
“The starting point in every case involving construction 

of a statute is the language itself.” Blue Chip Stamps v. 
Manor Drug Stores, 421 U. S. 723, 756 (1975) (Powell , J., 
concurring); see Ernst & Ernst v. Hochjelder, 425 U. S. 185, 
197, 199, and n. 19 (1976). In spite of the substantial use 
of employee pension plans at the time they were enacted, 
neither § 2 (1) of the Securities Act nor § 3 (a) (10) of the 
Securities Exchange Act, which define the term “security” in 
considerable detail and with numerous examples, refers to 
pension plans of any type. Acknowledging this omission in 
the statutes, respondent contends that an employee’s interest 
in a pension plan is an “investment contract,” an instrument 
which is included in the statutory definitions of a security.11

To determine whether a particular financial relationship 
constitutes an investment contract, “ [t] he test is whether the 
scheme involves an investment of money in a common enter-
prise with profits to come solely from the efforts of others.” 
Howey, 328 U. S., at 301. This test is to be applied in light of 
“the substance—the economic realities of the transaction— 
rather than the names that may have been employed by the 
parties.” United Housing Foundation, Inc. n . Forman, 421 
U. S. 837, 851-852 (1975). Accord, Tcherepnin v. Knight, 389 
U. S. 332, 336 (1967); Howey, supra, at 298. Cf. SEC v.

11 Respondent also argues that his interest constitutes a “certificate of 
interest or participation in any profit-sharing agreement.” The court 
below did not consider this claim, as respondent had not seriously pressed 
the argument and the disposition of the “investment contract” issue made 
it unnecessary to decide the question. 561 F. 2d 1223, 1230 n. 15 (CA7 
1977). Similarly, respondent here does not seriously contend that a cer-
tificate of interest ... in any profit-sharing agreement” has any broader 
meaning under the Securities Acts than an “investment contract.” In 
Forman, supra, we observed that the Howey test, which has been used to 
determine the presence of an investment contract, “embodies the essential 
attributes that run through all of the Court’s decisions defining a security. 
421 U. S., at 852.
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Variable Annuity Life Ins. Co., 359 U. S. 65, 80 (1959) 
(Brennan , J., concurring) (“[0]ne must apply a test in 
terms of the purposes of the Federal Acts . . ,”). Looking 
separately at each element of the Howey test, it is apparent 
that an employee’s participation in a noncontributory, com-
pulsory pension plan such as the Teamsters’ does not comport 
with the commonly held understanding of an investment 
contract.

A. Investment of Money
An employee who participates in a noncontributory, com-

pulsory pension plan by definition makes no payment into the 
pension fund. He only accepts employment, one of the con-
ditions of which is eligibility for a possible benefit on retire-
ment. Respondent contends, however, that he has “invested” 
in the Pension Fund by permitting part of his compensation 
from his employer to take the form of a deferred pension 
benefit. By allowing his employer to pay money into the 
Fund, and by contributing his labor to his employer in return 
for these payments, respondent asserts he has made the kind 
of investment which the Securities Acts were intended to 
regulate.

In order to determine whether respondent invested in the 
Fund by accepting and remaining in covered employment, it 
is necessary to look at the entire transaction through which 
he obtained a chance to receive pension benefits. In every 
decision of this Court recognizing the presence of a “security” 
under the Securities Acts, the person found to have been an 
investor chose to give up a specific consideration in return for 
a separable financial interest with the characteristics of a 
security. See Tcherepnin, supra (money paid for bank capital 
stock); SEC v. United Benefit Life Ins. Co., 387 U. S. 202 
(1967) (portion of premium paid for variable component of 
uiixed variable- and fixed-annuity contract); Variable Annuity 
Life Ins. Co., supra (premium paid for variable-annuity con- 
ract); Howey, supra (money paid for purchase, maintenance, 



560 OCTOBER TERM, 1978

Opinion of the Court 439U.S.

and harvesting of orange grove); SEC v. C. M. Joiner Leasing 
Corp., 320 U. S. 344 (1943) (money paid for land and oil 
exploration). Even in those cases where the interest ac-
quired had intermingled security and nonsecurity aspects, the 
interest obtained had “to a very substantial degree elements 
of investment contracts . . . .” Variable Annuity Life Ins. 
Co., supra, at 91 (Brennan , J., concurring). In every case 
the purchaser gave up some tangible and definable considera-
tion in return for an interest that had substantially the 
characteristics of a security.

In a pension plan such as this one, by contrast, the purported 
investment is a relatively insignificant part of an employee’s 
total and indivisible compensation package. No portion of 
an employee’s compensation other than the potential pension 
benefits has any of the characteristics of a security, yet these 
noninvestment interests cannot be segregated from the pos-
sible pension benefits. Only in the most abstract sense may 
it be said that an employee “exchanges” some portion of his 
labor in return for these possible benefits.12 He surrenders 
his labor as a whole, and in return receives a compensation 
package that is substantially devoid of aspects resembling a 
security. His decision to accept and retain covered employ-
ment may have only an attenuated relationship, if any, to 
perceived investment possibilities of a future pension. Look-
ing at the economic realities, it seems clear that an employee 
is selling his labor primarily to obtain a livelihood, not making 
an investment.

Respondent also argues that employer contributions on 
his behalf constituted his investment into the Fund. But it 
is inaccurate to describe these payments as having been on 
behalf” of any employee. The trust agreement used em-
ployee man-weeks as a convenient way to measure an employ-

12 This is not to say that a person’s “investment,” in order to meet the 
definition of an investment contract, must take the form of cash only, 
rather than of goods and services. See Forman, supra, at 852 n. 16.
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er’s overall obligation to the Fund, not as a means of measur-
ing the employer’s obligation to any particular employee. 
Indeed, there was no fixed relationship between contributions 
to the Fund and an employee’s potential benefits. A pension 
plan with “defined benefits,” such as the Local’s, does not tie a 
qualifying employee’s benefits to the time he has worked. 
See n. 3, supra. One who has engaged in covered employ-
ment for 20 years will receive the same benefits as a person 
who has worked for 40, even though the latter has worked 
twice as long and induced a substantially larger employer 
contribution.13 Again, it ignores the economic realities to 
equate employer contributions with an investment by the 
employee.

B. Expectation of Profits From a Common Enterprise
As we observed in Forman, the “touchstone” of the Howey 

test “is the presence of an investment in a common venture 
premised on a reasonable expectation of profits to be derived 
from the entrepreneurial or managerial efforts of others.” 421 
U. 8., at 852. The Court of Appeals believed that Daniel’s 
expectation of profit derived from the Fund’s successful man-
agement and investment of its assets. To the extent pension 
benefits exceeded employer contributions and depended on 
earnings from the assets, it was thought they contained a 
profit element. The Fund’s trustees provided the managerial 
efforts which produced this profit element.

As in other parts of its analysis, the court below found an 
expectation of profit in the pension plan only by focusing on 
one of its less important aspects to the exclusion of its more 
significant elements. It is true that the Fund, like other 
holders of large assets, depends to some extent on earnings

13 Under the terms of the Local’s pension plan, for example, respondent 
received credit for the five years he worked before the Fund was created, 
even though no employer contributions had been made during that 
Period.
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from its assets. In the case of a pension fund, however, a 
far larger portion of its income comes from employer contribu-
tions, a source in no way dependent on the efforts of the 
Fund’s managers. The Local 705 Fund, for example, earned 
a total of $31 million through investment of its assets between 
February 1955 and January 1977. During this same period 
employer contributions totaled $153 million.14 Not only does 
the greater share of a pension plan’s income ordinarily come 
from new contributions, but unlike most entrepreneurs who 
manage other people’s money, a plan usually can count on 
increased employer contributions, over which the plan itself 
has no control, to cover shortfalls in earnings.15

The importance of asset earnings in relation to the other 
benefits received from employment is diminished further by 
the fact that where a plan has substantial preconditions to 
vesting, the principal barrier to an individual employee’s 
realization of pension benefits is not the financial health of 
the fund. Rather, it is his own ability to meet the fund’s 
eligibility requirements. Thus, even if it were proper to 
describe the benefits as a “profit” returned on some hypotheti-
cal investment by the employee, this profit would depend 
primarily on the employee’s efforts to meet the vesting 
requirements, rather than the fund’s investment success.16 
When viewed in light of the total compensation package an 
employee must receive in order to be eligible for pension ben-
efits, it becomes clear that the possibility of participating in a 
plan’s asset earnings “is far too speculative and insubstantial 
to bring the entire transaction within the Securities Acts, 
Forman, 421 U. S., at 856.

14 In addition, the Fund received $7,500,000 from smaller pension funds 
with which it merged over the years.

18 See Note, The Application of the Antifraud Provisions of the Securities 
Laws to Compulsory, Non contributory Pension Plans After Daniel v. 
International Brotherhood of Teamsters, 64 Va. L. Rev. 305, 315 (1978).

16 See Note, Interest in Pension Plans as Securities: Daniel v. InterM- 
tioncH Brotherhood of Teamsters, 78 Colum. L. Rev. 184, 201 (1978).
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III
The court below believed that its construction of the term 

“security” was compelled not only by the perceived resem-
blance of a pension plan to an investment contract but also by 
various actions of Congress and the SEC with regard to 
the Securities Acts. In reaching this conclusion, the court 
gave great weight to the SEC’s explanation of these events, 
an explanation which for the most part the SEC repeats here. 
Our own review of the record leads us to believe that this 
reliance on the SEC’s interpretation of these legislative and 
administrative actions was not justified.

A. Actions of Congress
The SEC in its amicus curiae brief refers to several actions 

of Congress said to evidence an understanding that pension 
plans are securities. A close look at each instance, however, 
reveals only that Congress might have believed certain kinds 
of pension plans, radically different from the one at issue here, 
came within the coverage of the Securities Acts. There is no 
evidence that Congress at any time thought noncontributory 
plans similar to the one before us were subject to federal regu-
lation as securities.

The first action cited was the rejection by Congress in 1934 
of an amendment to the Securities Act that would have 
exempted employee stock investment and stock option plans 
from the Act’s registration requirements.17 The amendment 
passed the Senate but was eliminated in conference. The 
legislative history of the defeated proposal indicates it was 

17 The amendment would have added the following language to §4 (1) 
of the Securities Act:

As used in this paragraph, the term 'public offering’ shall not be 
deemed to include an offering made solely to employees by an issuer or by 
its affiliates in connection with a bona fide plan for the payment of extra 
compensation or stock investment plan for the exclusive benefit of such 
employees.” 78 Cong. Rec. 8708 (1934).
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intended to cover plans under which employees contributed 
their own funds to a segregated investment account on which 
a return was realized. See H. R, Conf. Rep. No. 1838, 73d 
Cong., 2d Sess., 41 (1934); Hearings before the House Com-
mittee on Interstate and Foreign Commerce on Proposed 
Amendments to the Securities Act of 1933 and to the Securities 
Exchange Act of 1934, 77th Cong., 1st Sess., pt. 1, pp. 895-896 
(1941). In rejecting the amendment, Congress revealed a 
concern that certain interests having the characteristics of a 
security not be excluded from Securities Act protection simply 
because investors realized their return in the form of retire-
ment benefits. At no time, however, did Congress indicate 
that pension benefits in and of themselves gave a transaction 
the characteristics of a security.

The SEC also relies on a 1970 amendment of the Securities 
Act which extended § 3’s exemption from registration to 
include “any interest or participation in a single or collective 
trust fund maintained by a bank . . . which interest or par-
ticipation is issued in connection with ... a stock bonus, 
pension, or profit-sharing plan which meets the requirements 
for qualification under section 401 of title 26, ...” § 3 (a) 
(2) of the Securities Act, as amended, 84 Stat. 1434, 1498, 
15 U. S. C. § 77c (a)(2). It argues that in creating a regis-
tration exemption, the amendment manifested Congress’ 
understanding that the interests covered by the amendment 
otherwise were subject to the Securities Acts.18 It interprets 
“interest or participation in a single . . . trust fund . .. issued 
in connection with ... a stock bonus, pension, or profit- 
sharing plan” as referring to a prospective beneficiary’s inter-
est in a pension fund. But this construction of the 1970 

18 Section 17 (c) of the Securities Act, 15 U. S. C. § 77q (c), and § 10 (b) 
of the Securities Exchange Act, 15 U. S. C. § 78j (b) (when read with 
§§ 3 (a) (10) and (12) of that Act), indicate that the antifraud provisions 
of the respective Acts continue to apply to interests that come within the 
exemptions created by § 3 (a) (2) of the Securities Act and § 3 (a) (12) of 
the Securities Exchange Act.
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amendment ignores that measure’s central purpose, which was 
to relieve banks and insurance companies of certain registra- 
tration obligations. The amendment recognized only that a 
pension plan had “an interest or participation” in the fund in 
which its assets were held, not that prospective beneficiaries 
of a plan had any interest in either the plan’s bank- 
maintained assets or the plan itself.19

B. SEC Interpretation
The court below believed, and it now is argued to us, that 

almost from its inception the SEC has regarded pension plans 
as falling within the scope of the Securities Acts. We are 
asked to defer to what is seen as a longstanding interpreta-
tion of these statutes by the agency responsible for their 

19 See S. Rep. No. 91-184, p. 27 (1969); Hearings before the Senate 
Committee on Banking and Currency on Mutual Fund Legislation of 1967, 
90th Cong., 1st Sess., pt. 3, pp. 1341-1342 (1967); Mundheim & Henderson, 
Applicability of the Federal Securities Laws to Pension and Profit-Sharing 
Plans, 29 L. & Contemp. Probs. 795, 819-837 (1964); Saxon & Miller, 
Common Trust Funds, 53 Geo. L. J. 994 (1965). The SEC argues that 
the addition by the House of the language “single or” before “common 
trust fund” indicated an intent to cover the underlying plans that invested 
in bank-maintained funds. The legislative history, however, indicates that 
the change was meant only to eliminate the negative inference suggested 
by the unrevised language that banks would have to register the segregated 
investment funds they administered for particular plans. Because the 
provision as a whole dealt only with the relationship between a plan and 
its bank, the revision did not affect the registration status of the under-
lying pension plan. See 116 Cong. Rec. 33287 (1970). This was consist-
ent with the SEC’s interpretation of the provision. Hearings, supra, at 
1326. The subsequent addition of another provision excepting from the 
exemption funds “under which an amount in excess of the employer’s 
contribution is allocated to the purchase of securities . . . issued by the 
employer or by any company directly or indirectly controlling, controlled 
by or under common control with the employer” appears to have been 
simply an additional safeguard to confirm the SEC’s authority to require 
such plans, and only such plans, to register. See H. R. Conf. Rep. No. 
91-1631, p. 31 (1970).
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administration. But there are limits, grounded in the lan-
guage, purpose, and history of the particular statute, on how 
far an agency properly may go in its interpretative role. 
Although these limits are not always easy to discern, it is 
clear here that the SEC’s position is neither longstanding nor 
even arguably within the outer limits of its authority to inter-
pret these Acts.20

As we have demonstrated above, the type of pension plan 
at issue in this case bears no resemblance to the kind of finan-
cial interests the Securities Acts were designed to regulate. 
Further, the SEC’s present position is flatly contradicted by 
its past actions. Until the instant litigation arose, the public 
record reveals no evidence that the SEC had ever considered 
the Securities Acts to be applicable to noncontributory pen-
sion plans. In 1941, the SEC first articulated the position 
that voluntary, contributory plans had investment character-
istics that rendered them “securities” under the Acts. At the 
same time, however, the SEC recognized that noncontributory 

20 It is a commonplace in our jurisprudence that an administrative 
agency’s consistent, longstanding interpretation of the statute under which 
it operates is entitled to considerable weight. United States v. National 
Assn, of Securities Dealers, 422 U. S. 694, 719 (1975); Saxbe v. Bustos, 
419 U. S. 65, 74 (1974); Investment Company Institute v. Camp, 401 
U. S. 617, 626-627 (1971); Udall v. Tailman, 380 U. S. 1,16 (1965). This 
deference is a product both of an awareness of the practical expertise 
which an agency normally develops, and of a willingness to accord some 
measure of flexibility to such an agency as it encounters new and unfore-
seen problems over time. But this deference is constrained by our obliga-
tion to honor the clear meaning of a statute, as revealed by its language, 
purpose, and history. On a number of occasions in recent years this Court 
has found it necessary to reject the SEC’s interpretation of various provi-
sions of the Securities Acts. See SEC v. Sloan, 436 U. S. 103, 117—119 
(1978); Piper v. Chris-Craft Industries, Inc., 430 U. S. 1, 41 n. 27 (1977), 
Ernst & Ernst v. Hochfelder, 425 U. S. 185, 212-214 (1976); Forman, 
421 U. S., at 858 n. 25; Blue Chip Stamps v. Manor Drug Stores, 421 U. 8. 
723, 759 n. 4 (1975) (Powel l , J., concurring); Reliance Electric Co. v. 
Emerson Electric Co., 404 U. S. 418,425-427 (1972).
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plans were not covered by the Securities Acts because such 
plans did not involve a “sale” within the meaning of the 
statutes. Opinions of Assistant General Counsel, [1941-1944 
Transfer Binder] CCH Fed. Sec. L. Serv. fl 75,195 (1941); 
Hearings before the House Committee on Interstate and For-
eign Commerce on Proposed Amendments to the Securities 
Act of 1933 and to the Securities Exchange Act of 1934, 77th 
Cong., 1st Sess,, 895, 896-897 (1941) (testimony of Commis-
sioner Purcell).21

In an attempt to reconcile these interpretations of the 
Securities Acts with its present stand, the SEC now augments 
its past position with two additional propositions. First, it 
is argued, noncontributory plans are “securities” even where 
a “sale” is not involved. Second, the previous concession that 
noncontributory plans do not involve a “sale” was meant to 
apply only to the registration and reporting requirements of 
the Securities Acts; for purposes of the antifraud provisions, 
a “sale” is involved. As for the first proposition, we observe 
that none of the SEC opinions, reports, or testimony cited to 
us address the question. As for the second, the record is 
unambiguously to the contrary.22 Both in its 1941 statements

21 Subsequent to 1941, the SEC made no further efforts to regulate even 
contributory, voluntary pension plans except where the employees’ contri-
butions were invested in the employer’s securities. Cf. n. 19, supra. It 
also continued to disavow any authority to regulate noncontributory, 
compulsory plans. See letter from Assistant Director, Division of Cor-
porate Finance, May 12, 1953, [1978] CCH Fed. Sec. L. Rep. J 2105.51; 
letter from Chief Counsel, Division of Corporate Finance, Aug. 1, 1962, 
[1978] CCH Fed. Sec. L. Rep. f 2105.52; Hearings before the Senate Com-
mittee on Banking and Currency, supra n. 19, at 1326; 1 L. Loss, Securities 
Regulation 510-511 (2d ed. 1961); 4 id., at 2553-2554 (2d ed. 1969); Hyde, 
Employee Stock Plans and the Securities Act of 1933, 16 W. Res. L. Rev. 
75, 86 (1964); Mundheim & Henderson, supra n. 19, at 800-811; Note, 
Pension Plans as Securities, 96 U. Pa. L. Rev. 549, 549-551 (1948).

22 On occasion the SEC has contended that because § 2 of the Securities 
Act and § 3 of the Securities Exchange Act apply the qualifying phrase
unless the context otherwise requires” to the Acts’ general definitions, it 
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and repeatedly since then, the SEC has declared that its “no 
sale” position applied to the Securities Acts as a whole. See 
opinions of Assistant General Counsel, [1941-1944 Transfer 
Binder] CCH Fed. Sec. L. Serv. fl 75,195, p. 75,387 (1941); 
Hearings before the House Committee on Interstate and For-
eign Commerce, supra, at 888, 896-897; Institutional Investor 
Study Report of the Securities and Exchange Commission, 
H. R. Doc. No. 92-64, pt. 3, p. 996 (1971) (“[T]he Securities 
Act does not apply . . ; Hearings before the Subcommittee
on Welfare and Pension Funds of the Senate Committee on 
Labor and Public Welfare on Welfare and Pension Plans 
Investigation, 84th Cong., 1st Sess., pt. 3, pp. 943-946 (1955). 
Congress acted on this understanding when it proceeded to 
develop the legislation that became ERISA. See, e. g., In-
terim Report of Activities of the Private Welfare and Pension 
Plan Study, 1971, S. Rep. No. 92-634, p. 96 (1972) (“Pension 
and profit-sharing plans are exempt from coverage under the 
Securities Act of 1933 . . . unless the plan is a voluntary con- 

is permissible to regard a particular transaction as involving a sale or not 
depending on the form of regulation involved. See 1 L. Loss, Securities 
Regulation 524-528 (2d ed. 1961); 4 id., at 2562-2565 (2d ed. 1969).' 
The Court noted the contention in SEC v. National Securities, Inc., 393 
U. S. 453, 465-466 (1969). On previous occasions the SEC appears to 
have taken a different position: In 1943 it submitted an amicus brief in 
the Ninth Circuit arguing that a transaction must be a sale for all purposes 
of the Securities Act or for none, and it did not begin to rely on its 
“regulatory context” theory until 1951. See Brief for the SEC in National 
Supply Co. v. Leland Stanford Junior University, No. 10270 (CA9 Apr. 1, 
1943); 1 L. Loss, supra, at 524 n. 211; Cohen, Rule 133 of the Securities 
and Exchange Commission, 14 Record of N. Y. C. B. A. 162, 164-165 
(1959). We also note that, with respect to statutory mergers, the area in 
which the SEC originally developed its theory as to the bifurcated defini-
tion of a sale, the SEC since has abandoned its position and finds the 
presence of a “sale” for all purposes in the case of such mergers. See 17 
CFR § 230.145 (1978). In view of our disposition of this case, we express 
no opinion as to the correct resolution of the divergent views on this 
issue.
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tributary pension plan and invests in the securities of the 
employer company an amount greater than that paid into the 
plan by the employer”) (emphasis added). As far as we are 
aware, at no time before this case arose did the SEC intimate 
that the antifraud provisions of the Securities Acts never-
theless applied to noncontributory pension plans.

IV
If any further evidence were needed to demonstrate that 

pension plans of the type involved are not subject to the 
Securities Acts, the enactment of ERISA in 1974, 88 Stat., 829, 
would put the matter to rest. Unlike the Securities Acts, 
ERISA deals expressly and in detail with pension plans. 
ERISA requires pension plans to disclose specified information 
to employees in a specified manner, see 29 U. S. C. §§ 1021- 
1030, in contrast to the indefinite and uncertain disclosure 
obligations imposed by the antifraud provisions of the Securi-
ties Acts, see Santa Fe Industries, Inc. v. Green, 430 U. S. 462, 
474-477 (1977); TSO Industries, Inc. v. Northway, Inc., 426 
U. S. 438 (1976). Further, ERISA regulates the substantive 
terms of pension plans, setting standards for plan funding and 
limits on the eligibility requirements an employee must meet. 
For example, with respect to the underlying issue in this case— 
whether respondent served long enough to receive a pension— 
§ 203 (a) of ERISA, 29 U. S. C. § 1053 (a), now sets the mini-
mum level of benefits an employee must receive after accruing 
specified years of service, and § 203 (b), 29 U. S. C. § 1053 
(b), governs continuous-service requirements. Thus, if re-
spondent had retired after § 1053 took effect, the Fund would 
have been required to pay him at least a partial pension. The 
Securities Acts, on the other hand, do not purport to set the 
substantive terms of financial transactions.

The existence of this comprehensive legislation governing 
the use and terms of employee pension plans severely under-
cuts all arguments for extending the Securities Acts to non-
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contributory, compulsory pension plans. Congress believed 
that it was filling a regulatory void when it enacted ERISA, a 
belief which the SEC actively encouraged. Not only is the 
extension of the Securities Acts by the court below unsup-
ported by the language and history of those Acts, but in light 
of ERISA it serves no general purpose. See Cdlifano v. 
Sanders, 430 U. S. 99, 104—107 (1977). Cf. Boys Markets, 
Inc. v. Retail Clerks, 398 U. S. 235, 250 (1970). What-
ever benefits employees might derive from the effect of the 
Securities Acts are now provided in more definite form 
through ERISA.

V
We hold that the Securities Acts do not apply to a non-

contributory, compulsory pension plan. Because the first two 
counts of respondent’s complaint do not provide grounds for 
relief in federal court, the District Court should have granted 
the motion to dismiss them. The judgment below is therefore

Reversed.

Mr . Justi ce  Stevens  took no part in the consideration or 
decision of these cases.

Mr . Chief  Justice  Burger , concurring.
I join in the opinion of the Court except as to the discussion 

of the 1970 amendment to § 3 (a) (2) of the Securities Act. 
There is no need to deal, in this case, with the scope of 
the exemption, since it is not an issue presented for decision.

The Commission argues that the new exemption from the 
registration requirement of the Act applies to participation 
in a pension plan, and infers that Congress must have under-
stood that such participation is a security which otherwise 
would be subject to the Act. It is not necessary to evaluate 
the Commission’s interpretation of the exemption, however, 
because even if it is correct, it does not support the conclusion 
the Commission draws.
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First, the inference concerning Congress’ understanding of 
the Act in 1970 is tenuous. The language of the amendment 
covers a variety of financial interests, some of which clearly 
are “securities” as defined in the Act. Congress most likely 
acted with a view to those interests, without considering other 
financial interests like those involved here, for which registra-
tion never had been required.

Second, even if a draftsman concerned with exempting a 
variety of interests from the registration requirement may 
have believed, in 1970, that certain pension interests were 
within the statutory definition of “security,” that would have 
little, if any, bearing on this case. At issue here is the 
construction of definitions enacted in 1933 and 1934.

The briefs suggest that the construction of the 1970 amend-
ment may be problematic. The scope of the exemption may 
be of real importance to someone in some future case—but it 
is not so in connection with this action. Accordingly, I reserve 
any expression of views on the issue at this time.
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HISQUIERDO v. HISQUIERDO

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA

No. 77-533. Argued November 1, 1978—Decided January 22, 1979

The Railroad Retirement Act of 1974 (Act) provides retirement benefits 
for railroad employees. The benefits are not contractual and can be 
altered by Congress at any time. Benefits for an employee’s spouse 
terminate upon an absolute divorce. 45 U. S. C. § 231d (c)(3). 
Except for satisfying child-support or alimony obligations, “no annuity 
[under the Act] shall be assignable or be subject to any tax or to 
garnishment, attachment, or other legal process under any circum-
stances whatsoever, nor shall the payment thereof be anticipated ....” 
45 IT. S. C. § 231m. Petitioner, a California resident whose years of 
service as a railroad employee entitled him to benefits under the Act if 
and when he attained age 60, petitioned for dissolution of his marriage 
to respondent, also a resident of California, which has a community 
property law. The trial court divided the parties’ community property 
but held that respondent had no interest in petitioner’s expectation of 
receiving railroad retirement benefits. The Supreme Court of California 
ultimately reversed, holding that because the benefits would flow in part 
from petitioner’s employment during marriage, they were community 
property. The court rejected petitioner’s contention that § 231m barred 
respondent’s claim, reasoning that the provision was intended to apply 
to creditors only. Held: Benefits payable under the Act may not be 
divided under the community property law. Pp. 581-590.

(a) Ordering petitioner to pay respondent an appropriate portion of 
his benefits under the Act, or its monetary equivalent, as petitioner re-
ceives it, would contravene § 231m and would deprive petitioner of a 
portion of the benefit Congress, in § 23Id (c) (3), indicated was designed 
for the railroad employee alone. Under the Supremacy Clause, Cali-
fornia must defer to the Act’s statutory scheme for allocating benefits 
insofar as the terms of federal law require. Pp. 583-587.

(b) An offsetting award for the expected value of respondent’s inter-
est in petitioner’s statutory benefits would likewise defeat the purpose of 
barring the anticipation of payments under § 231m of the Act. 
Pp. 588-590.

19 Cal. 3d 613, 566 P. 2d 224, reversed and remanded.

Bla ck mu n , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Bre nnan , Whit e , Mars hall , Powe ll , and Ste ve ns , JJ-> 
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joined. Stew art , J., filed a dissenting opinion, in which Rehnqui st , J., 
joined, post, p. 591.

James D. Endman argued the cause and filed a brief for 
petitioner.

Howard M. Fields argued the cause pro hac vice for re-
spondent. On the brief was Ray C. Bennett.

Elinor H. Stillman argued the cause for the United States 
as amicus curiae urging reversal. On the brief were Solicitor 
General McCree, H. Bartow Farr III, and Edward S. Hintzke.

Herma Hill Kay argued the cause for the NOW Legal 
Defense and Education Fund as amicus curiae urging affirm-
ance. With her on the brief was Bruce K. Miller*

Mr . Justic e  Blackmun  delivered the opinion of the Court.
Petitioner Jess H. Hisquierdo in 1975 sued to dissolve his 

marriage with respondent Angela Hisquierdo. The Supreme 
Court of California, in applying the State’s community prop-
erty rules, awarded respondent an interest in petitioner’s 
expectation of ultimately receiving benefits under the Rail-
road Retirement Act of 1974, 88 Stat. 1305, 45 U. S. C. § 231 
et seq. The issue here is whether the Act prohibits this allo-
cation and division of benefits.

I
The Railroad Retirement Act, first passed in 1934, 48 Stat. 

1283, provides a system of retirement and disability benefits 
for persons who pursue careers in the railroad industry. Its 
sponsors felt that the Act would encourage older workers to 
retire by providing them with the means “to enjoy the closing 
days of their lives with peace of mind and physical comfort,” 
and so would “assure more rapid advancement in the service”

* Judith Lichtman filed a brief for Patricia Schroeder et al. as amici 
curiae urging affirmance.
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and also more jobs for younger workers.1 Both employees 
and carriers pay a federal tax2 which funds a Railroad 
Retirement Account. The Railroad Retirement Board, pro-
vided for by the Act, 45 U. S. C. § 23If, disburses benefits 
from the account to each eligible “individual,” 45 U. S. C. 
§ 231a.

In its modern form,3 the Act resembles both a private 
pension program and a social welfare plan. It provides two 
tiers of benefits. The upper tier, like a private pension, is 
tied to earnings and career service. An employee, to be 
eligible for benefits, must work in the industry 10 years. 
Absent disability, no benefit is paid, however, until the 
employee either reaches age 62 or is at. least 60 years old and 
has completed 30 years of service. 45 U. S. C. § 231a (a)(1). 
Like a social welfare or insurance scheme, the taxes paid by

XH. R. Rep. No. 1711, 74th Cong., 1st Sess., 10 (1935).
2 Railroad Retirement Tax Act, 26 U. S. C. §§ 3201-3233.
3 This Court ruled that the Railroad Retirement Act of 1934 was uncon-

stitutional and did so on the ground that it took property in violation of 
the Fifth Amendment and exceeded Congress’ power under the Interstate 
Commerce Clause. Railroad Retirement Board n . Alton R. Co., 295 U. S. 
330 (1935). Congress then promptly enacted substantially similar legisla-
tion in 1935 based on its power to tax and spend to promote the gen-
eral welfare. 49 Stat. 967 and 974. The operation of that legislation 
was enjoined. Alton R. Co. n . Railroad Retirement Board, 16 F. Supp. 
955 (DC 1936). After Presidential intervention and extensive negotiation, 
a bill was produced that became the Railroad Retirement Act of 1937. 50 
Stat. 307. That Act was amended several times to make it conform more 
closely to the existing Social Security Act. In 1970 Congress established a 
Commission on Railroad Retirement to study the actuarial soundness of 
the system. The Commission submitted a report, The Railroad Retire-
ment System: Its Coming Crisis, H. R. Doc. No. 92-350 (1972). Further 
industry negotiation produced the bill that became the 1974 Act. See 
id., at 55-75; Hearing on Women and Railroad Retirement before the 
Subcommittee on Retirement Income and Employment of the Select House 
Committee on Aging, 94th Cong., 1st Sess. (1976) (Hearing on Women and 
Railroad Retirement).
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and on behalf of an employee do not necessarily correlate 
with the benefits to which the employee may be entitled. 
Since 1950, the Railroad Retirement Account has received 
substantial transfers from the social security system, and leg-
islative changes made in 1974 were expected to require a 
one-time infusion of $7 billion in general tax revenues.4 *

The lower, and larger, tier of benefits corresponds exactly 
to those an employee would expect to receive were he covered 
by the Social Security Act. 45 U. S. C. § 231b (a)(1). The 
Act provides special benefits for the children or parent of a 
worker who dies. § § 231a (d) (1) (iii) and (iv). It also makes 
detailed provision for a worker’s spouse; the spouse qualifies 
for an individual benefit if the spouse lives with the employee, 
and receives regular contributions from the employee for 
support, or is entitled to support from the employee pursuant 
to a court order. § 231a (c)(3)(i). The benefits terminate, 
however, when the spouse and the employee are absolutely 
divorced. § 231d (c) (3) .6

Like Social Security, and unlike most private pension plans, 
railroad retirement benefits are not contractual. Congress 
may alter, and even eliminate, them at any time.6 This 
vulnerability to congressional edict contrasts strongly with the 
protection Congress has afforded recipients from creditors,

4 See H. R. Doc. No. 92-350 (1972); Skolnik, Restructuring the Rail-
road Retirement System, 38 Soc. Sec. Bull., No. 4, p. 23 (1975).

8 The entitlement of a spouse of an individual to an annuity under 
section 231a (c) of this title shall end on the last day of the month pre-
ceding the month in which . . . the spouse and the individual are abso-
lutely divorced . .. .”

6The Social Security Act specifically provides: “The right to alter, 
amend, or repeal any provision of this [Act] is reserved to the Congress.” 
49 Stat. 648, 42 U. S. C. § 1304. While the Railroad Retirement Act 
does not expressly incorporate that very language, it definitely does so 
indirectly, because the minimum Railroad Retirement Act benefit is the 
benefit that would have been received under the Social Security Act. See 
45T. S. C. §231b (a)(1).
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taxgatherers, and all those who would “anticipate” the receipt 
of benefits:

“Notwithstanding any other law of the United States, 
or of any State, territory, or the District of Columbia, no 
annuity or supplemental annuity shall be assignable or 
be subject to any tax or to garnishment, attachment, or 
other legal process under any circumstances whatsoever, 
nor shall the payment thereof be anticipated . . . 45
U. S. C. § 231m.7

In 1975, Congress made an exception to § 231m and similar 
provisions in all other federal benefit plans. Concerned about 
recipients who were evading support obligations and thereby 
throwing children and divorced spouses on the public dole, 
Congress amended the Social Security Act by adding a new 
provision, § 459, to the effect that, notwithstanding any con-
trary law, federal benefits may be reached to satisfy a legal 
obligation for child support or alimony. 88 Stat. 2357, 42 
U. S. C. § 659.8 In 1977, shortly before the issuance of the 
Supreme Court of California’s opinion in this case, Congress 
added to the Social Security Act a definitional statute, § 462 
(c), which relates to § 459 and limits “alimony” to its tra-

7 The goal of this provision, in the words of a union negotiator who 
testified, was “to make it sure that the annuitant gets the pension.” 
Hearings on S. 2395 before the Senate Committee on Interstate Commerce, 
75th Cong., 1st Sess., 29 (1937) (statement of George M. Harrison, presi-
dent of the Brotherhood of Railway Clerks).

sThe consent provision reads in its entirety:
“Notwithstanding any other provision of law, effective January 1, 1975, 

moneys (the entitlement to which is based upon remuneration for employ-
ment) due from, or payable by, the United States (including any agency 
or instrumentality thereof and any wholly owned Federal corporation) to 
an individual, including members of the armed services, shall be subject, in 
like manner and to the same extent as if the United States were a private 
person, to legal process brought for the enforcement, against such individ-
ual of his legal obligations to provide child support or make alimony 
payments.”
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ditional common-law meaning of spousal support. That stat-
ute states specifically that “alimony”

“does not include any payment or transfer of property or 
its value by an individual to his spouse or former spouse 
in compliance with any community property settlement, 
equitable distribution of property, or other division of 
property between spouses or former spouses.” Pub. L.
95-30, Tit. V, § 501 (d), 91 Stat. 160.9

II
Petitioner and respondent, who are California residents, 

were married in Nevada in 1958. They separated in 1972. 
In 1975 petitioner instituted this proceeding in the Superior 
Court of California, County of Los Angeles, for dissolution of 
the marriage. California, like seven other States, by statute 
has a form of community property law brought to our shores 
by the Spanish. In California the

“statute proceeds upon the theory that the marriage, in 
respect to property acquired during its existence, is a 
community of which each spouse is a member, equally 
contributing by his or her industry to its prosperity, and 
possessing an equal right to succeed to the property after 

9The entire definition reads:
The term 'alimony/ when used in reference to the legal obligations of 

an individual to provide the same, means periodic payments of funds for 
the support and maintenance of the spouse (or former spouse) of such 
individual, and (subject to and in accordance with State law) includes but 
is not limited to, separate maintenance, alimony pendente lite, mainte-
nance, and spousal support; such term also includes attorney’s fees, inter-
est, and court costs when and to the extent that the same are expressly 
niade recoverable as such pursuant to a decree, order, or judgment issued 
m accordance with applicable State law by a court of competent juris-
diction. Such term does not include any payment or transfer of property 
°r its value by an individual to his spouse or former spouse in compliance 
with any community property settlement, equitable distribution of prop-
erty, or other division of property between spouses or former spouses.”
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dissolution, in case of surviving the other.” Meyer v. 
Kinzer, 12 Cal. 247, 251 (1859).10

Community property includes the property earned by either 
spouse during the union, as well as that given to both during 
the marriage. See Cal. Civ. Code Ann. § 687 (West 1954). 
It contrasts with separate property, which includes assets 
owned by a spouse before marriage or acquired separately by 
a spouse during marriage through gift. In community prop-
erty States, ownership turns on the method and timing of 
acquisition, while the traditional view in common-law States 
is that ownership depends on title.11 On the theory that 
petitioner acquired an expectation of receiving Railroad Re-
tirement Act benefits due in part to his labors while married, 
respondent (but not petitioner) in the California divorce 
proceeding listed that expectation as an item of community 
property subject to division upon dissolution of the marriage. 
App. 2, 3.

At the time, petitioner, a railroad machinist, was aged 55. 
He had worked from 1942 to 1975 for the Atchison, Topeka & 
Santa Fe Railway, and subsequently entered the employ of 
the Los Angeles Union Passenger Terminal. Both jobs fell 
within the Act. Because petitioner had 30 years’ service, the 
statute would permit him to receive benefits if and when he 
attained age 60. Respondent calculated that she was entitled 
to half the benefits attributable to his labor during the 14 
years of their marriage, or, by her estimates, 19.6% of the 
total benefits to be received.12 The couple has no children.

10 See also Cal. Civ. Code Ann. § 4800 (West Supp. 1978); W. deFuniak 
& M. Vaughn, Principles of Community Property § 1 (2d ed. 1971).

11 Ibid. Only a small minority of common-law States still adhere strictly 
to the view that title alone controls the distribution of property on 
divorce. Foster & Freed, From a Survey of Matrimonial Laws in the 
United States: Distribution of Property Upon Dissolution, 3 Comm. 
Prop. J. 231, 232 (1976).

12 Reporter’s transcript on appeal in No. D 860954 (Super. Ct. Los 
Angeles) 23; Tr. of Oral Arg. 32.
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Respondent in 1975 was 53. She had worked for the pre-
ceding eight years in a factory. She had been gainfully 
employed for 35 years and had an expectation that upon her 
retirement she would be entitled to benefits under the Social 
Security Act. Neither petitioner nor respondent claimed that 
her expectation of receiving those benefits was community 
property. App. 2, 3.

Respondent, and petitioner, too, waived their claims to 
spousal support. Tr. of Oral Arg. 5, 33. After its hearing, 
the Superior Court awarded petitioner the couple’s home, in 
which they had a $12,828 equity, and its furnishings. Re-
spondent was awarded an automobile and a small interest in 
a mutual fund. The court, however, ordered petitioner to 
reimburse respondent, by installment payments, for her half 
of the equity in the home and protected this obligation with 
an imposed lien in her favor on the real estate. The court 
ruled that no community interest existed either in petitioner’s 
prospect of receiving Railroad Retirement Act benefits or in 
respondent’s anticipation of benefits under the Social Security 
Act. App. 4.

The California Court of Appeal affirmed. In re Hisquierdo, 
133 Cal. Rptr. 684 (2d Dist. 1976). The court, noting that 
under this Court’s Supremacy Clause cases Congress has the 
power to determine the character of a federally created benefit, 
rejected respondent’s claim that petitioner’s expectation of 
receiving Railroad Retirement Act benefits was community 
property. The court reasoned that, because federal pension 
programs may be terminated by Congress at any time, peti-
tioner had no enforceable contract right. Respondent con-
tended that the state court, under the decision in In re Milhan, 
13 Cal. 3d 129, 528 P. 2d 1145 (1974), cert, denied, 421 U. S. 
976 (1975), could determine the expected value of her interest 
and award her a compensating amount of other property 
available for distribution. The court held, however, that such 
a remedy would be contrary to § 231m, which provides that
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benefits are not to be “anticipated,” and would frustrate the 
explicit and detailed terms of the Act that grant the employee 
a benefit separate and distinct from the nonemployee spouse’s 
benefit that terminates upon absolute divorce. See also In re 
Nizenkoff, 65 Cal. App. 3d 136, 135 Cal. Rptr. 189 (1st Dist. 
1976) (expectation of receiving benefits under the Social 
Security Act); In re Kelley, 64 Cal. App. 3d 82, 134 Cal. 
Rptr. 259 (2d Dist. 1976) (the same).

Review was granted by the Supreme Court of California. 
Respondent there argued that “there is absolutely no evidence 
that Congress ever intended to prevent a community property 
state from recognizing a spouse’s community interest in a 
Railroad Retirement Act retirement plan.”13 In a unanimous 
opinion that court reversed the Court of Appeal. In re 
Hisquierdo, 19 Cal. 3d 613, 566 P. 2d 224 (1977). Relying on 
its recent case law,14 the Supreme Court of California held 
that because the benefits would flow in part from petitioner’s 
employment during marriage, they were community property 
even though under federal law petitioner had no enforceable 
contract right. Congress’ decision to terminate benefits for di-
vorced spouses, the court believed, was evidence that Congress 
intended to rely on traditional state-law doctrines to protect 
them. The court rejected petitioner’s contention that § 231m 
barred respondent’s claim. The court reasoned that it was 
intended to bar creditors, and respondent was not a creditor 
but a present owner. The then very recent 1977 amendment 
to the Social Security Act (mentioned above as the new

13 Petition for Hearing in No. LA 30712 (Cal. Sup. Ct.), p. 14.
14 In re Fithian, 10 Cal. 3d 592, 517 P. 2d 449, cert, denied, 419 U. 8. 

825 (1974) (federal military retirement pay); cf. In re Brown, 15 Cal. 
3d 838, 544 P. 2d 561 (1976) (nonvested interest in a private employers 
retirement plan); see generally Martin, Social Security Benefits for 
Spouses, 63 Cornell L. Rev. 789, 830-836 (1978); Reppy, Community and 
Separate Interests in Pensions and Social Security Benefits after Marriage 
of Brown and ERISA, 25 UCLA L. Rev. 417-421, 429-443, 483-511 
(1978) (discussing cases) (hereinafter Interests in Pensions).
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§ 462 (c) of that Act) was not discussed. The question of 
remedy was left open for decision on remand. The court 
indicated that by awarding respondent compensating property 
under the doctrine of In re Milhan, supra, a court could 
avoid any infringement on the Act’s designation of petitioner 
as the “individual” recipient.

We granted certiorari to consider whether, under the stand-
ard of this Court’s decided Supremacy Clause cases, the 
award to respondent impermissibly conflicts with the Railroad 
Retirement Act.15 435 U. S. 994 (1978).

Ill
Insofar as marriage is within temporal control, the States 

lay on the guiding hand. “The whole subject of the domestic 
relations of husband and wife, parent and child, belongs to 
the laws of the States and not to the laws of the United 
States.” In re Burrus, 136 U. S. 586, 593-594 (1890). Fed-
eral courts repeatedly have declined to assert jurisdiction over 
divorces that presented no federal question. See, e. g., Ohio 
ex rei. Popovici v. Agler, 280 U. S. 379 (1930). On the rare 
occasion when state family law has come into conflict with a 
federal statute, this Court has limited review under the 
Supremacy Clause to a determination whether Congress has 
“positively required by direct enactment” that state law be 
pre-empted. Wetmore v. Markoe, 196 U. S. 68, 77 (1904). 
A mere conflict in words is not sufficient. State family and 
family-property law must do “major damage” to “clear and 
substantial” federal interests before the Supremacy Clause 
will demand that state law be overridden. United States v. 
Yazell, 382 U. S. 341, 352 (1966).

15 Texas courts have divided on the question whether an expectation of 
receiving Railroad Retirement Act benefits is community property. Com-
pare Allen n . Allen, 363 S. W. 2d 312 (Tex. Civ. App., Houston, 1962) with 
Eichelberger v. Eichelberger, 557 S. W. 2d 587 (Tex. Civ. App., Waco, 
1977) (writ dismissed).
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Nevertheless, on at least four prior occasions this Court has 
found it necessary to forestall such an injury to federal rights 
by state law based on community property concepts. In 
McCune v. Essig, 199 U. S. 382 (1905), federal homestead 
law, which permitted a widow to patent federal land that had 
been entered by her husband, prevailed over a daughter’s 
asserted inheritance of her father’s expectancy that the patent 
would issue to him. And in a trilogy of cases, the Court held 
that the survivorship rules in federal savings bond and military 
life insurance programs override community property law, 
absent fraud or breach of trust by the decedent. Yiatchos v. 
Yiatchos, 376 U. S. 306, 309 (1964); Free v. Bland, 369 U. 8. 
663 (1962); Wissner v. Wissner, 338 U. S. 655 (1950).

This case, like those four, has to do with a conflict between 
federal and state rules for the allocation of a federal entitle-
ment. The manipulation problem that concerned the Court 
in Yiatchos v. Yiatchos and Free v. Bland, however, cases in 
which savings bonds were purchased with community prop-
erty, is not present here. Railroad Retirement Act benefits 
from their very inception have federal overtones. Compulsory 
federal taxes finance them and not just the taxes that fall on 
the employee. The benefits more closely parallel the land 
homesteaded in McCune v. Essig. Because the United States 
owned the land, title to it could not pass in a manner con-
trary to federal law, 199 U. S., at 390, even though a matter 
of that kind normally is left to the States. Here, California 
must defer to the federal statutory scheme for allocating 
Railroad Retirement Act benefits insofar as the terms of 
federal law require. The critical terms here include a spec-
ified beneficiary protected by a flat prohibition against at-
tachment and anticipation. In Wissner v. Wissner, supra, 
the Court interpreted a somewhat similar provision16 to pre-

16 The statute provided that payments to the named beneficiary “shall 
be exempt from the claims of creditors, and shall not be liable to attach-
ment, levy, or seizure by or under any legal or equitable process whatever,
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elude a division for community property purposes, 338 U. S., 
at 659-660, even though Congress had not spoken with the 
specificity that characterizes the Social Security Act amend-
ments that inform our decision here.

The approach must be practical. The federal nature of the 
benefits does not by itself proscribe the entire field of state 
control. Petitioner contends, as the California Court of Ap-
peal held, that the States may not create rights to these 
benefits that do not exist under federal law. Petitioner 
accordingly says that, because not even petitioner “owns” 
benefits until Congress has determined that they be paid, the 
Supreme Court of California erred in describing respondent as 
a present owner of an expectancy in those benefits. Such 
rights in the abstract, however, do not necessarily cause the 
injury to federal law that the Supremacy Clause forbids. The 
pertinent questions are whether the right as asserted conflicts 
with the express terms of federal law and whether its conse-
quences sufficiently injure the objectives of the federal pro-
gram to require nonrecognition.

A
The first way in which respondent seeks to vindicate her 

community property interest, one particularly pressed at 
oral argument, Tr. of Oral Arg. 32, 44, is that the Superior 
Court would retain jurisdiction and order petitioner to pay 
her an appropriate portion of his benefit, or its monetary 
equivalent, as petitioner receives it. See In re Brown, 15 
Cal. 3d 838, 848-850, 544 P. 2d 561, 567-568 (1976). That 
course, however, runs contrary to the language and purpose 
of § 231m and would mechanically deprive petitioner of a 
portion of the benefit Congress, in § 231d (c)(3), indicated 
was designed for him alone.

Section 231m plays a most important role in the statu-

te1, before or after receipt by the beneficiary.” 49 Stet. 609, 38 U. S. C. 
§454a (1946 ed.). 
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tory scheme. Like anti-attachment provisions generally, see 
Philpott v. Essex County Welfare Board, 409 U. S. 413 
(1973); Wissner v. Wissner, supra, it ensures that the benefits 
actually reach the beneficiary. It pre-empts all state law that 
stands in its way. It protects the benefits from legal process 
“[notwithstanding any other law ... of any State.” Even 
state tax-collection laws must bow to its command, for Con-
gress added that phrase in an amendment designed in part to 
ensure that neither federal nor state tax collectors would 
encroach on the distribution of benefits.17 It prevents the 
vagaries of state law from disrupting the national scheme, 
and guarantees a national uniformity that enhances the 
effectiveness of congressional policy.

Congress carefully targeted the benefits created by the 
Railroad Retirement Act. It even embodied a community 
concept to an extent. The Act provides a benefit for a spouse, 
but the spouse need not have worked for a carrier. The 
spouse’s sole contribution is to the marital community that 
supports the employee who has made railroad employment a 
career. Congress purposefully abandoned that theory, how-
ever, in allocating benefits upon absolute divorce. In direct 
language the spouse is cut off:

“The entitlement of a spouse of an individual to an 
annuity . . . shall end on the last day of the month pre-

17 Senator John F. Kennedy described the amendment on the floor of 
the Senate:
“[The amendment] makes it clear that railroad retirement and unemploy-
ment benefits are still exempt from Federal or State taxation, garnishment 
and attachment, a clarification made necessary by an inadvertent over-
sight in last year’s new tax law and doubts raised in several States.” 101 
Cong. Rec. 11772 (1955).
See S. Rep. No. 1040, 84th Cong., 1st Sess., 9-10 (1955); Hearing on 
S. 1589 before the Subcommittee on Railroad Retirement of the Senate 
Committee on Labor and Public Welfare, 84th Cong., 1st Sess., 29-30 
(1955) (remarks of Lester P. Schoene, representing all standard railway 
labor organizations). See also Rev. Rul. 70-343, 1970-2 Cum. Bull. 4.
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ceding the month in which . . . the spouse and the 
individual are absolutely divorced.” 45 U. S. C. § 231d 
(c)(3).

The choice was deliberate. When the Act was revised in 
1974, a proposal was made to award a divorced spouse a 
benefit like that available to a divorced spouse under the 
Social Security Act. The labor-management negotiation 
committee, however, rejected that proposal, and Congress rati-
fied its decision. It based its conclusion on the perilous 
financial state of the Railroad Retirement Account, and the 
need to devote funds to other purposes.18

Congress has made a choice, and § 231m protects it. It is 
for Congress to decide how these finite funds are to be 
allocated. The statutory balance is delicate. Congress has 
fixed an amount thought appropriate to support an employ-
ee’s old age and to encourage the employee to retire. Any 
automatic diminution of that amount frustrates the congres-
sional objective. By reducing benefits received, it discourages 
the divorced employee from retiring. And it provides the 
employee with an incentive to keep working, because the 
former spouse has no community property claim to salary 
earned after the marital community is dissolved. Section 
231m shields the distribution of benefits from state decisions 
that would actually reverse the flow of incentives Congress 
originally intended.

Respondent contends that this interpretation of the Act is 
manifestly unjust, and could not have been intended by

18 Hearing on Women and Railroad Retirement 5. The 1972 Report of 
the Commission on Railroad Retirement said that industry employment, 
1.68 million during World War II, had fallen to 582,000 by the first 
quarter of 1972. The system’s beneficiaries already outnumbered the 
employees who were contributing. The Commission said that, without the 
changes that it suggested and that Congress embodied in the 1974 Act, the 
system’s funds would be consumed by 1988. H. R. Doc. No. 92-350, 
PP. 10, 12, 18 (1972).
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Congress. She suggests that her contribution to the marital 
community merits recompense, and she argues that, as a log-
ical matter, Congress would not have terminated the spouse’s 
benefit upon absolute divorce if it had thought that a divorced 
spouse would be totally unable to assert a state-law claim 
against the benefits received by the employee spouse. She 
urges that, at least with respect to spousal claims, the Court 
should hold that § 231m does no more than restate the Gov-
ernment’s sovereign immunity from burdensome garnishment 
suits, and so has no effect on her right to require petitioner 
to reimburse her as he receives benefits. She notes that sev-
eral courts have adopted this construction in holding that an 
errant spouse could be forced to pay child and spousal support 
upon receipt of Railroad Retirement Act payments.19

We, however, cannot so lightly discard the settled view that 
anti-assignment statutes have substantive meaning. Section 
231m goes far beyond garnishment. It states that the annuity 
shall not be subject to any “legal process under any cir-
cumstances whatsoever, nor shall the payment thereof be 
anticipated.” Its terms make no exception for a spouse. The 
judicial construction on which respondent relies is a child of 
equity, not of law. In Wissner, the Court held that a similar 
line of authority did not apply to community property claims:

“Venerable and worthy as this community is, it is not, we 
think, as likely to justify an exception to the congres-
sional language as specific judicial recognition of particular

19See LdFarr v. LaFarr, 132 Vt. 191, 315 A. 2d 235 (1974); Hewhmv. 
Heuchan, 38 Wash. 2d 207, 228 P. 2d 470 (1951); Commonwealth v. 
B er field, 160 Pa. Super. 438, 51 A. 2d 523 (1947). (Before the 1974 revi-
sion of the Act, the § 231m exemption was codified as § 228/. See 45 
U. S. C. §228/ (1970 ed.).)

The dissenting opinion, post, at 598-600, argues that § 231m is irrelevant 
because respondent is a co-owner. Surely, however, inability to use any 
“legal process under any circumstances whatsoever” to enforce her asserted 
rights is a severe limitation on the nature of any ownership interest she 
might otherwise enjoy under state law.



HISQUIERDO v. HISQUIERDO 587

572 Opinion of the Court

needs, in the alimony and support cases.” 338 U. S., at 
660.

Now Congress has written into law the same distinction 
Wissner drew as a matter of policy. The 1977 amendments 
to the Social Security Act, by way of amending the existing 
§ 459 and adding a new § 462, expressly override § 231m, and 
even facilitate garnishment for claims based on spousal sup-
port. They decline to do so, however, for community property 
claims. The legislative history is sparse and does not mention 
Wissner20 We know, however, that the purpose of § 459 was 
to help children and divorced spouses get off welfare. It is 
therefore logical to conclude that Congress, in adopting § 462 
(c), thought that a family’s need for support could justify 
garnishment, even though it deflected other federal benefit 
programs from their intended goals, but that community 
property claims, which are not based on need, could not do so.

20 Section 459, added to the Social Security Act in 1975, overrides § 23Ina 
for “alimony” claims. It was part of a package of measures primarily 
designed to combat increases in welfare payments resulting from an inabil-
ity to compel payment of support obligations from solvent but unwilling 
parents. S. Rep. No. 93-1356, pp. 42-43 (1974). After the section’s 
adoption, courts disagreed on whether the alimony that could be made the 
subject of garnishment included community property. Compare United 
States v. Stelter, 553 S. W. 2d 227, 229 (Tex. Civ. App. 1977), rev’d, 
567 S. W. 2d 797 (Tex. 1978); Williams v. Williams, 338 So. 2d 869 (Fla. 
App. 1976), with Marin v. Hatfield, 546 F. 2d 1230 (CA5 1977); Kelley v. 
Kelley, 425 F. Supp. 181, 183 (WD La. 1977). In 1977, Congress added 
§ 462 (c) and resolved that question. The amendment was the subject of 
a prior Committee Report, S. Rep. No. 94-1350 (1976). Senator Nunn 
said that its purpose was to clarify prior law. Neither he nor the Com-
mittee explained why property divisions were excluded. See 123 Cong. 
Rec. 12909-12914, 12958-12959 (1977). Companion measures both estab-
lished procedures to make garnishment more efficient, and amended § 303 
of the Consumer Credit Protection Act, 15 U. S. C. § 1673 (b), to pre-empt 
state law by limiting garnishments to less than 65% of the remuneration 
received for employment, including retirement benefits. Pub. L. 95-30, 
Tit- V., §501 (e)(2), 91 Stat. 161.
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B
Respondent contends that she can vindicate her interest 

and leave the benefit scheme intact by pursuing her remedy 
under In re Milhan, 13 Cal. App. 3d 129, 528 P. 2d 1145 
(1974). She seeks an offsetting award of presently available 
community property to compensate her for her interest in 
petitioner’s expected benefits. As petitioner’s counsel bluntly 
put it, respondent wants the house. Tr. of Oral Arg. 5. The 
expected value of the benefits is such that she could get it if 
this remedy were adopted.

An offsetting award, however, would upset the statutory 
balance and impair petitioner’s economic security just as 
surely as would a regular deduction from his benefit check. 
The harm might well be greater. Section 231m provides that 
payments are not to be “anticipated.” Legislative history 
throws little light on the meaning of this word.21 In the law 
of trusts, however, a prohibition against anticipation is com-
monly understood to mean that “the interest of a sole bene-
ficiary shall not be paid to him before a certain date.” E. 
Griswold, Spendthrift Trusts § 512, p. 583 (2d ed. 1947).22 The 

21 The original statute, enacted in 1934, contained a prohibition against 
attachment but not the phrase “nor shall the payment thereof be antici-
pated.” Act of June 27, 1934, ch. 868, § 11, 48 Stat. 1288. The quoted 
phrase was added without explanation in 1935 and carried over in each 
later re-enactment of the statute. Act of Aug. 29, 1935, ch. 812, § 10, 49 
Stat. 973; Act of June 24, 1937, ch. 382, § 12, 50 Stat. 316; Act of Oct. 16, 
1974, Pub. L. 93-445, § 14, 88 Stat. 1345. The Committee Reports attach 
no special meaning to it. See, e. g., H. R. Rep. No. 1711, 74th Cong., 1st 
Sess., 12 (1935). It was mentioned during the hearings, but not dis-
cussed. See Hearing on H. R. 6956 before the House Committee on Inter-
state and Foreign Commerce, 75th Cong., 1st Sess., 69 (1937); Hearings 
on S. 3151 before a Subcommittee of the Senate Committee on Interstate 
Commerce, 74th Cong., 1st Sess., 16 (1935). Congress has employed an 
identical phrase in the Railroad Unemployment Insurance Act, 52 Stat. 
1096, as amended, 45 U. S. C. § 352 (e).

22 In Hetrick v. Reading Co., 39 F. Supp. 22 (NJ 1941), the prohibition 
against anticipation was applied in this sense. The court held that a
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Railroad Retirement Act resembles a trust in certain respects. 
If that definition is applied here, then the offsetting award 
respondent seeks would improperly anticipate payment by 
allowing her to receive her interest before the date Congress 
has set for any interest to accrue.

Any such anticipation threatens harm to the employee, and 
corresponding frustration to federal policy, over and above the 
mere loss of wealth caused by the offset. If, for example, a 
nonemployee spouse receives offsetting property, and then the 
employee spouse dies before collecting any benefits, the em-
ployee’s heirs or beneficiaries suffer to the extent that the 
offset exceeds the lump-sum death benefits the Act provides. 
See 45 U. S. C. § 231e. Similarly, if the employee leaves the 
industry before retirement, and so fails to meet the “current 
connection with the railroad industry” requirement for certain 
supplemental benefits, see 45 U. S. C. § 231a (b)(l)(iv), the 
employee never will fully regain the amount of the offset. A 
third possibility, of course, is that Congress might alter the 
terms of the Act. In 1974, Congress eliminated certain double 
benefits accruing after 1982.* 23 If past California property 
settlements had been based on those benefits, then the change 
m the Act would have worked a multiple penalty on future 
recipients. By barring lump-sum community property settle-
ments based on mere expectations, the prohibition against 
anticipation prevents such an obvious frustration of congres-
sional purpose. It also preserves congressional freedom to 
amend the Act, and so serves much the same function as the 
frequently stated understanding that programs of this nature 
convey no future rights and so may be changed without 

defendant employer could not offset a tort claim by the amount the plain-
tiff expected to receive in Railroad Retirement Act disability benefits.

23 See 45 U. S. C. § 231b (f)(2); S. Rep. No. 93-1163 (1974); H. R. 
Hep. No. 93-1345 (1974). For a similar catalog of uncertainties sur-
rounding the payment of future social security benefits, see Interests in 
Pensions 529-533.
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taking property in violation of the Fifth Amendment. See 
Richardson v. Belcher, 404 U. S. 78, 80-81 (1971); Flemming 
v. Nestor, 363 U. S. 603, 608-611 (1960); Ruhl v. Railroad 
Retirement Board, 342 F. 2d 662, 666 (CA7), cert, denied, 382 
U. S. 836 (1965).

IV
We are mindful that retirement benefits are increasingly 

important in American life and that divorce is becoming more 
frequent. The burden of marital dissolution may be particu-
larly onerous for a spouse who, unlike respondent, has no 
expectation of receiving his or her own social security benefits. 
The 1975 and 1977 amendments, however, both permit and 
encourage garnishment of Railroad Retirement Act benefits 
for the purposes of spousal support, and those benefits will be 
claimed by those who are in need. Congress may find that 
the distinction it has drawn is undesirable. Indeed, Congress 
recently has passed special legislation to allow garnishment of 
Civil Service Retirement benefits for community property 
purposes. See Pub. L. 95-366, 92 Stat. 600.

For the present, however, the community property interest 
that respondent seeks conflicts with § 231m, promises to di-
minish that portion of the benefit Congress has said should go 
to the retired worker alone,24 and threatens to penalize one 
whom Congress has sought to protect. It thus causes the 
kind of injury to federal interests that the Supremacy Clause 
forbids. It is not the province of state courts to strike a 
balance different from the one Congress has struck.

24 In this case, Congress has granted a separate spouse’s benefit, and has 
terminated that benefit upon absolute divorce. Different considerations 
might well apply where Congress has remained silent on the subject of 
benefits for spouses, particularly when the pension program is a private 
one which federal law merely regulates. See Employee Retirement Income 
Security Act of 1974, 88 Stat. 829, 29 U. S. C. § 1001 et seq. Our holding 
intimates no view concerning the application of community property prin-
ciples to benefits payable under programs that possess these distinctive 
characteristics.
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The judgment of the Supreme Court of California is re-
versed, and the case is remanded for further proceedings not 
inconsistent with this opinion.

It is so ordered.

Mr . Justi ce  Stew art , with whom Mr . Justi ce  Rehnquist  
joins, dissenting.

We are asked in this case to decide whether federal law 
prohibits the State of California from treating as community 
property a divorcing husband’s expectancy interest in pension 
benefits afforded under the Railroad Retirement Act of 1974. 
There can be no doubt that the State is free to treat this 
interest as property. Herb v. Pitcairn, 324 U. S. 117, 125-126. 
The only question, therefore, is whether something in the 
federal Act prevents the State from applying its normal 
substantive property law, under which assets acquired during 
marriage are commonly owned by the husband and wife. 
From the Court’s own review of the Railroad Retirement Act, 
it is apparent to me that the asserted federal conflict with 
California community property law—far from being grounded 
upon the concrete expressions that ordinarily are required to 
support a finding of federal pre-emption, see, e. g., Wissner v. 
Wissner, 338 U. S. 655—is patched together from statutory 
provisions that have no relationship at all to substantive 
marital property rights. Indeed, the federal “policies” the 
Court perceives amount to little more than the commonplace 
that retirement benefits are designed to provide an income on 
retirement to the employee. There is simply nothing in the 
Act to suggest that Congress meant to insulate these pension 
benefits from the rules of ownership that in California are a 
normal incident of marriage.

I
Congress, when it acts, ordinarily does so “against the 

background of the total corpus juris of the states.” Wallis v. 
Fan American Petroleum Corp., 384 U. S. 63, 68 (citation 
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omitted). In any case where it is claimed that a federal stat-
ute pre-empts state substantive law, therefore, it is essential to 
understand what the state law is. Perez v. Campbell, 402 
U. S. 637, 644; Merrill Lynch, Pierce, Fenner & Smith, Inc. v. 
Ware, 414 U. S. 117. Although the question here arises in 
the context of a proceeding to dissolve a marriage, the state 
law at issue has to do with the ownership of property during 
marriage. Despite the Court’s repeated suggestions to the 
contrary, community property law is simply not a body of law 
that is designed to provide a “benefit” for a divorced spouse.

“Community of property between husband and wife is that 
system whereby the property which the husband and wife 
have is common property, that is, it belongs to both by 
halves.” W. deFuniak & M. Vaughn, Principles of Com-
munity Property § 1, p. 1 (2d ed. 1971) (hereinafter Prin-
ciples). This definition of the property rights of a mar-
ried couple was first recognized in written form in 693 A. D. 
in Visigothic Spain, id., § 2, p. 3, and now prevails in eight 
States of the Union. As we have recognized many times in 
the past, the community property system reflects a concept of 
property and of the marital relationship entirely different from 
that at common law. See Poe v. Seaborn, 282 U. S. 101; 
Bender v. Pjafi, 282 U. S. 127; Hopkins v. Bacon, 282 U. S. 122; 
United States v. Yazell, 382 U. S. 341. See generally Principles. 
Fundamental to the system is the premise that husband and 
wife are equal partners in marriage. Id., § 2, p. 5; W. 
Reppy & W. deFuniak, Community Property in the United 
States 13 (1975). Each is deemed to make equal contribu-
tions to the marital enterprise, and each accordingly shares 
equally in its assets. Principles § 11.1, p. 28.

Under the Spanish ganancial system followed in our com-
munity property States, property acquired before the marriage 
or after its termination is the separate property of the spouse 
who acquired it. Id., § 1, p. 1; Prager, The Persistence of 
Separate Property Concepts in California’s Community Prop-
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erty System, 1849-1975, 24 UCLA L. Rev. 1, 6 (1976). All 
property acquired during the marriage, however, is presumed to 
be community property. See, e. g., Meyer v. Kinzer, 12 Cal. 
247, 251-252. The presumption is regarded as a rule of sub-
stantive property law, not one of procedure or evidence. 
Nilson v. Sarment, 153 Cal. 524, 96 P. 315. Cf. Poe v. Sea-
born, supra. In general, all property which stems from the 
labors of either spouse during the marriage, “irrespective of 
direct contributions to its acquisition or the condition of title” 
is, in the absence of an agreement between the spouses to the 
contrary, community property. Prager, supra, at 6. The 
spouses are deemed to have contributed equally to the acquisi-
tion of the property, regardless of the actual division of labor 
in the marriage and regardless of whether only one spouse 
formally “earned” it. Ibid.1

The interests of the spouses in the assets of the marital 
community are “during continuance of the marriage rela-
tion . . . present, existing and equal interests.” Cal. Civ. 
Code Ann. § 5105 (West Supp. 1978). Upon dissolution of 
the marriage, each possesses an equal and absolute right to 
his or her one-half interest. Meyer v. Kinzer, supra, at 251- 
252; In re Marriage of Brown, 15 Cal. 3d 838, 848, 544 P. 2d 
561, 567. The right of each spouse to his or her share of the 
community assets, then, is a substantive property right en-
tirely distinct from the right that a spouse might have to the 
award of alimony upon dissolution of the marriage. A com-
munity property settlement merely distributes to the spouses 
property which, by virtue of the marital relationship, he or 
she already owns. An alimony award, by contrast, reflects a 

1This rule obtains regardless of the relative wealth of the parties. As 
stated in an early compilation of the Spanish civil law:
Although the husband may have more than the wife, or the wife more 

than the husband, in realty or in personalty, let the fruits be common to 
both.” Novísima Recopilación, Book 10, Tit. 4, Law 3, quoted in Prin-
ciples § 66, p. 143 n. 72.
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judgment that one spouse—even after the termination of the 
marriage—is entitled to continuing support by the other.

In California, retirement benefits attributable to employ-
ment during marriage are community property. In re 
Marriage of Brown, supra. As long as the employee spouse 
has some reasonable expectancy of receiving the benefits 
in the future, the nonemployee spouse’s interest may attach 
even if the pension rights are not formally “vested.” Ibid. 
Pension rights created by act of the state legislature have 
been treated as community property by the California courts, 
Cheney v. City and County of San Francisco, 7 Cal. 2d 565, 
61 P. 2d 754, as have federal military pension benefits, In re 
Marriage of Fithian, 10 Cal. 3d 592, 517 P. 2d 449, and bene-
fits afforded by the federal civil service retirement plan, In re 
Marriage of Peterson, 41 Cal. App. 3d 642, 115 Cal. Rptr. 
184. The California Supreme Court in this case, having 
found no conflict with the express provisions or policies of the 
Railroad Retirement Act, applied these settled rules of state 
marital property law to the petitioner’s expectation of receiv-
ing the retirement benefits afforded by the Act. The State’s 
decision to treat as property benefits that arguably are not 
“vested” is one that it is free to make. The only question 
for this Court, then, is whether the State can, consistently 
with the federal Act, follow its normal substantive com-
munity property law in dealing with these prospective benefits.

II
It is clear that Congress, when it established the railroad 

retirement system, did not purport to regulate the marital 
property rights of workers covered by the Act. Federal pre-
emption, then, must be based on a perceived conflict between 
the provisions of the Act and the substantive law of California. 
Merrill Lynch, Pierce, Fenner <& Smith, Inc. v. Ware, supra, 
at 127; New York Dept, of Social Services v. Dublino, 413 
U. S. 405, 423 n. 29. When the state substantive law in
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question regulates family and family-property arrangements— 
matters that traditionally have been left to local law, see In 
re Burrus, 136 U. S. 586, 588-594; De Sylva v. Ballentine, 351 
U. S. 570, 580—state interests “should be overridden by the 
federal courts only where clear and substantial interests of 
the National Government, which cannot be served consist-
ently with respect for such state interests, will suffer major 
damage if the state jaw is applied.” United States v. Yazell, 
382 U. S., at 352 (emphasis added). The full force of this rule 
applies no less when the property in question consists of 
federally created benefits. De Sylva v. Ballentine, supra, at 
580-582. Cf. Wallis v. Pan American Petroleum Corp., 384 
U. S., at 68.

Consistently with this principle, the cases that have held 
that a State’s community property law was pre-empted have 
depended upon specific provisions in the federal statute gov-
erning the ownership of the property involved and, as well, 
upon a finding that application of the state law would sub-
stantially disserve demonstrable federal policies. Wissner v. 
Wissner, 338 U. S. 655; Free v. Bland, 369 U. S. 663. In 
JFissner, for example, the Court held that California could not 
treat the proceeds of a National Service Life Insurance policy 
as community property even though it assumed that the 
policy had been purchased with community assets. The de-
cedent soldier in that case had, without obtaining his wife’s 
consent, designated his mother and father as the beneficiaries 
under his policy. The Court’s conclusion was based primarily 
upon a section of the National Service Life Insurance Act that 
specifically gave the insured the “right to designate the bene-
ficiary or beneficiaries of the insurance” and “at all times” the 
“right to change” that designation. See 38 U. S. C. § 802 (g) 
(1946 ed.). From this explicit provision, the Court found that 
Congress had “spoken with force and clarity” in directing that 
the proceeds were to belong to the “named beneficiary and no 
other.” 338 U. S., at 658. California’s judgment awarding one- 
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half of the proceeds to the wife, the Court said, would nullify 
the choice Congress had expressly given to the soldier, id., at 
659, and frustrate the federal purpose of “enhancing] the 
morale of the serviceman,” id., at 660. The Court also noted 
that the state-court judgment, insofar as it ordered the “di-
version of future payments” as soon as they were paid to the 
beneficiary, was contrary to a provision in the Act protecting 
such payments from “seizure . . . either before or after receipt 
by the beneficiary.” Id., at 659.

In Free v. Bland, a treasury bond purchased by a husband 
with community assets designated the owner as husband “or” 
wife. Federal regulations explicitly provided that the survivor 
of an “or” form bond was to be the absolute owner. This 
directive, coupled with the substantial federal interest in 
establishing uniform rules governing the transfer of bonds, the 
Court found sufficient to override state community property 
law.

Essential to the finding of pre-emption in the Wissner and 
Bland cases was a determination that the ownership of the 
asset involved had, by express federal directive, been defined 
in a manner inconsistent with state community property law. 
In each case, explicit provisions of federal law not only 
conflicted with principles of state law but also created property 
rights at variance with the rights that normally would have 
been created by local property law.2

2 The Court suggests that the benefits here "more closely parallel” the 
federal homestead land at issue in McCune v. Essig, 199 U. S. 382, than 
those involved in Wissner and Bland. Ante, at 582. The pre-emption 
principles applied in McCune, however, were no less rigorous than those 
articulated in the more recent cases. In McCune, a husband and wife had 
settled land subject to the homestead laws, and the husband had filed an 
appropriate claim. He died intestate before a patent was issued. Under 
the intestate laws of Washington, a community property State, the 
husband’s interest would have passed to his daughter. Two provisions in 
the Homestead Act, however, established specific rules governing the 
method of completing a claim. One gave to the widow the right to fulfill 
the settlement terms and the entitlement to the patent. 199 U. S., at 388,
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III
In the Railroad Retirement Act of 1974 Congress did not 

with “force and clarity” direct that the employee’s pension 
benefits should not be subject to the substantive community 
property law of California.

A
The Railroad Retirement Act contains no express provisions 

governing the ownership rights that may or may not attach to 
the pension interest of a married employee. The provisions 
governing the basic annuity are in themselves neutral. Both 
45 U. S. C. § 231a (a)(1), which defines the eligibility require-
ments for the employee’s annuity, and § 231b, which contains 
the provisions governing the computation of annuities, state 
simply that the annuity is that “of the individual” employee. 
This indication that the benefit belongs to the employee is in 
this context wholly unremarkable. The congressional decision 
to “title” this federal benefit in the worker cannot, without 
more, be taken as evidence that Congress intended to disturb 
a body of state law that obtains whether or not the asset was 
earned by or is titled in one or the other spouse.

The benefit structure of the Act is also neutral. To be 
sure, Congress has chosen to provide a separate and additional 
benefit for spouses of retired workers, 45 U. S. C. § 231a (c) 
(3)(i), and to terminate that benefit upon divorce. 45 
U- S. C. § 231d (c)(3). These provisions, however, do not 
preclude a rule of state property law that treats an annuity 
payable to either spouse as an asset of the marital community. 

■-----------
Another expressly provided that the fee was to “inure to the benefit 

°f children only if the mother and father were dead. Id., at 389. Noting 
that [i]t requires an exercise of ingenuity to establish uncertainty in these 
provisions,” the Court held that Washington law could not apply to 
reverse the order of ownership established in the statute. Ibid. In 

cCune, then, no less than in Wissner and Bland, the Court based its 
fading of pre-emption upon federal provisions that were “express” and 
clear.”
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The congressional decision to terminate the separate spousal 
benefit upon divorce in no way conflicts with that rule, for the 
community property interest—apart from the fact that it is 
an ownership interest and not a “benefit” for a divorced 
spouse—attaches only to that portion of an annuity attributa-
ble to labor performed during the marriage. And the provision 
of the separate and additional spousal benefit surely does not 
itself indicate an intent to displace community property law. 
The legislative history demonstrates quite clearly that Con-
gress created this benefit in 1951 in order to respond to the 
greater financial needs of retired workers who are married. 
H. R. Rep. No. 976, 82d Cong., 1st Sess. (1951). The original 
Act afforded an annuity only for the individual employee. 
The amount of the benefit was tied to length of service and 
to salary, with no account taken of marital status upon 
retirement. See Report of the Commission on Railroad Re-
tirement, H. R. Doc. No. 92-350, p. 7 (1972). When Con-
gress increased the amounts available to employees with 
families by providing benefits for spouses, its purpose was 
simply to increase the level of benefits for employees with 
families, not to ordain the ownership of property within the 
family.

B
The only provision in the Act that even arguably might 

conflict with California community property law is § 231m, 
the anti-attachment provision. It states:

“Notwithstanding any other law of the United States, or 
of any State, territory, or the District of Columbia, no 
annuity or supplemental annuity shall be assignable or 
be subject to any tax or to garnishment, attachment, or 
other legal process under any circumstances whatsoever, 
nor shall the payment thereof be anticipated.”

Yet this language certainly does not speak to substantive 
ownership interests that may or may not exist in annuities or
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pension payments. Like similar language often included in 
spendthrift trusts, it seems to have been designed to protect 
the benefits from the reach of creditors. See generally E. Gris-
wold, Spendthrift Trusts (2d ed. 1947). The provision thus has 
no real relevance to the question whether the annuity is the 
property of the marital community.3 For under community 
property law, the husband and wife are not one another’s 
creditors; they are co-owners. Upon dissolution of the marital 
community, the community property is divided, not adjudi-
cated as indebtedness.

Neither the prohibition against “garnishment” nor that 
against “attachment” bears on an action to enforce a com-
munity property decree. Both terms govern remedies, not 
ownership rights, and the remedies themselves traditionally 
have been unavailable in an action grounded upon the theory 
that the property at issue “belongs” to the claimant. See 
generally J. Rood, Law of Garnishment (1896); S. Kneeland, 
Law of Attachments (1885).4 The prohibition against “as-

3 Wissner v. Wissner, 338 U. S. 655, is not to the contrary. The Court 
did not there hold that the anti-attachment clause in the National 
Service Life Insurance Act had an effect on the substantive ownership 
interest in the proceeds. The Court simply reasoned that Congress 
might have included the clause in order to protect the serviceman’s 
unrestricted choice of beneficiary. That choice was clearly established in 
a different and "controlling” provision of the Act. Id., at 658.

4 The 1975 amendment to the Social Security Act permitting those to 
whom alimony or child-support obligations are owed to garnish federal 
benefits to satisfy their claims, 42 U. S. C. § 659, hardly transforms these 
terms of § 231m into provisions that bear on the ownership of railroad 
retirement benefits. Section 659 was enacted as part of a general bill 
designed to keep dependents of solvent but unwilling parents receiving 
federal benefits off the welfare rolls. S. Rep. No. 93-1356, pp. 42-43 
(1974). With respect to actions for the enforcement of family-support 
obligations, the new provision waives the sovereign immunity of the United 
States and overrides contrary provisions in federal social insurance and 
retirement statutes. There is, however, nothing in either its language or 
legislative history to suggest that Congress, when it enacted § 659, intended 



600 OCTOBER TERM, 1978

Ste wart , J., dissenting 439U.S.

signment” of pension payments is equally irrelevant to the 
question in this case. A determination that a particular asset 
is community property is clearly not an “assignment” of that 
property from one spouse to another. It is no more than a 
conclusion that the property interest—from the moment it 
arose—belonged equally to the two parties to the marriage. 
Principles § 97.

It is no doubt for these reasons that the Court places no 
great reliance on the “garnishment,” “attachment,” or “assign-
ment” provisions of § 231m. The Court does, however, discern 
a major conflict between the clause prohibiting “anticipation” 
of payments and the California community property law. 
Yet it seems to me demonstrably clear that this provision of 
§ 231m is no more relevant to the issue in this case than the 
“garnishment,” “attachment,” and “assignment” provisions.

There is, as the Court acknowledges, no legislative history 
to explain the meaning of the “anticipation” restraint in the

to make a statement about substantive property rights that might gen-
erally affect the various federal benefit systems.

Such an intent is not to be found either in the 1977 definitional amend-
ment to § 659, in which Congress expressly stated that “alimony” was not 
meant to include payments or transfers “in compliance with any com-
munity property settlement.” On its face, the amendment, § 462 (c), 
simply states a legal truism. An alimony award is entirely distinct from a 
community property settlement. The only legislative history to explain 
the definitional amendment is the sponsor’s statement that its intent was 
merely to clarify. 123 Cong. Rec. 12913 (1977). The Court acknowl-
edges that before the amendment some decisions had construed the 
“alimony” exception to encompass community property awards. Ante, 
at 587 n. 20. One might infer, therefore, that the amendment had the 
limited purpose of restating the obvious in order to quell unnecessary 
litigation. Whatever its purpose, it is clear that § 462 (c) could not have 
been intended to insulate railroad retirement benefits from the reach of 
state community property law. Addressed as it is to a provision waiving 
the immunity of the Federal Government to suit, it can mean no more 
than that a claimant under a community property award cannot proceed 
directly against the United States.
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Railroad Retirement Act. It can only be assumed, therefore, 
that Congress intended that it was to operate, as at common 
law,5 to ensure that the trustees of the fund would not make 
or be compelled to make lump-sum payments inconsistent 
with the periodic benefits provided by statute. See Griswold, 
supra, § 512. Like the other terms of § 231m, its import is 
thus procedural, not substantive. Griswold, supra, § 512.

The Court suggests that the “anticipation” restraint con-
flicts with California community property law because state 
law permits a court, upon dissolution of a marriage, to con-
sider the value of benefits that are not yet due and then to 
make the actual award of community property out of other 
assets that are currently available. The reasoning seems to 
be that if an employee cannot “anticipate” benefits by secur-
ing a lump-sum award, the employee’s spouse is similarly pre-
vented from “anticipating” a community property interest by 
receiving assets of equal value from the marital estate. This 
reasoning ignores the express wording of § 231m. The clause 
prohibits anticipation of “the payment” of a pension or an-
nuity. A state judgment that considers the value of the 
pension interest acquired during marriage and satisfies that 
interest by ordering the transfer of other community assets 
does not anticipate a pension “payment.” There is, accord-
ingly, no conflict between such a judgment and § 231m, for it 
has no impact at all upon the timing of payments to the em-

5 This type of restraint is thought to have been developed in the late 
18th century as a means of protecting the separate equitable estate of a 
married woman. Hart, The Origin of the Restraint Upon Anticipation, 
40 L. Q. Rev. 221 (1924). It prevented the trustee of her estate from 
making income payments before they were due or from honoring transfers 
hy the beneficiary that would have had the effect of forcing such payments 
and thereby dissolving the trust established for her protection. Ibid. 
In the modem spendthrift trust, it has the similar function of preventing 
the trustee from making lump-sum payments in derogation of the periodic 
payments or time restrictions provided for in the trust instrument. See 
E- Griswold, Spendthrift Trusts §512 (2d ed. 1947).
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ployee and is therefore not at all incompatible with the dis-
tribution system established by Congress.

The Court also suggests that the “no anticipation” provi-
sion of § 231m was designed to preserve congressional “freedom 
to amend the Act.” Yet it has never been established that 
Congress is free to terminate or reduce the benefits afforded 
by the railroad retirement system. Unlike the Social Security 
Act, see Flemming v. Nestor, 363 U. S. 603, 608-611, the 
Railroad Retirement Act contains no express provision per-
mitting Congress to terminate it. Indeed, the legislative 
history of the Act suggests that it was established to provide 
security to railroad workers whose benefits under private 
pension programs had frequently been treated as discretionary 
payments. See H. R. Rep. No. 1711, 74th Cong., 1st Sess., 10- 
11 (1935). The drafters of the original legislation expressly 
stated that one of the important features of any retirement 
plan was a guarantee to the worker of an “absolute” right to 
receive the pension. Id., at 11. It thus seems obvious that the 
“no anticipation” provision—included as it was in the 1935 
version of the Act—had no relationship whatever to any 
possibility that Congress might try to terminate or reduce the 
benefits payable under the Act. Whether Congress could ever 
do so is an open question, a question neither presented nor 
properly to be decided in the present case.

Finally, the Court suggests that “anticipation” would harm 
an employee who leaves the industry before retirement and 
thus is unable to “regain” the amount of the offset. But this 
difficulty becomes wholly imaginary when the nature of the 
community property award is understood. A spouse receives 
only one-half the value of the pension interest attributable to 
work performed by the other spouse during the marriage. The 
“current connection with industry” requirement for supple-
mental benefits referred to by the Court obtains at the time 
the employee becomes eligible for current pension payments. 
If the employee is still working at the time the marriage is
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dissolved, a California court would be obligated to give heed 
to the benefit provisions of the Act in appraising the value of 
the interest acquired by the employee’s spouse during the mar-
riage. And surely occasional problems in assessing the pre-
cise value of the community property—problems with which 
the courts of California routinely deal—cannot provide a basis 
for the Court’s finding of pre-emption.6

IV
The Railroad Retirement Act, unlike the statutes involved 

in Wissner v. Wissner and Free v. Bland, thus contains no 
evidence that Congress intended to withdraw the benefits at 
issue from the reach of California community property law. 
Believing, as I do, that the pre-emption perceived by the 
Court is entirely of its own making, I respectfully dissent.

6 The Court also observes that “anticipation” of a community property 
interest would harm the employee to the extent that the award to the 
employee’s spouse might exceed the lump-sum benefits payable to the 
employee’s heirs should the employee die before collecting benefits. But 
survivor benefits payable under the Act are wholly distinct from the 
community property interest involved here.
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mun  and Mr . Just ice  Powell  would note probable jurisdic-
tion and set case for oral argument. Reported below: 43 
N. Y. 2d 468, 373 N. E. 2d 255.

No. 77-1784. Veterans  of  Foreign  Wars , Post  4264, 
et  al . v. City  of  Steam boat  Sprin gs . Appeal from Sup. Ct. 
Colo, dismissed for want of substantial federal question. Mr . 
Justi ce  Stewart , Mr . Justi ce  Blackmun , and Mr . Justic e  
Pow ell  would note probable jurisdiction and set case for oral 
argument. Reported below: 195 Colo. 44, 575 P. 2d 835.

No. 77-6604. Little  v . Nebras ka . Appeal from Sup. Ct. 
Neb. dismissed for want of substantial federal question. Mr . 
Justi ce  Brennan  and Mr . Justice  White  would note prob-
able jurisdiction and set case for oral argument. Reported 
below: 199 Neb. 772, 261 N. W. 2d 847.

No. 77-6635. Weeks  v . Illinois . Appeal from App. Ct. 
Ill., 4th Dist., dismissed for want of substantial federal ques-
tion. Mr . Justice  Brennan  and Mr . Just ice  Marsh all  
would note probable jurisdiction and set case for oral argu-
ment. Reported below: 52 Ill. App. 3d 1101, 372 N. E. 2d 
163.

No. 77-6749. Carter  v . Daws on , Secretar y , Depa rtme nt  
for  Human  Res ources  of  Kentucky . Appeal from Ct. App. 
Ky. dismissed for want of substantial federal question. Quern 
v. Mandley, 436 U. S. 725 (1978). Reported below: 561 
8. W. 2d 686.
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Certiorari Granted—Vacated and Remanded
No. 77-792. Rubin  v . United  States . C. A. 5th Cir. 

Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of the position presently asserted 
by the Solicitor General in his supplemental brief filed Au-
gust 21, 1978. Mr . Justice  Rehnquist  dissents. Reported 
below: 559 F. 2d 975.

No. 77-1599. Cook  v . Musk ing um  Waters hed  Cons er -
vancy  Distr ict . C. A. 6th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in 
light of Monell v. Department of Social Services of New York 
City, 436 U. S. 658 (1978). Reported below: 573 F. 2d 1310.

No. 77-1663. Socie ty  for  the  Welfare  of  Animals , 
Inc . v. Walrath . Dist. Ct. App. Fla., 3d Dist. Motion of 
Humane Society of the United States for leave to file a brief 
as amicus curiae granted. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Bates v. State Bar of Arizona, 433 U. S. 350 (1977). Re-
ported below: 343 So. 2d 934.

No. 77-6536. Hammons  v . United  State s . C. A. 5th 
Cir. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of the position 
presently asserted by the Solicitor General in his memoran-
dum filed July 11, . 1978. The  Chief  Justice , Mr . Justi ce  
White , and Mr . Justi ce  Rehnquist  dissent. Reported be-
low: 569 F. 2d 1155.

No. 77-6992. Bish op  v . Arizona . Sup. Ct. Ariz. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated insofar as it leaves 
undisturbed the death penalty imposed, and case is remanded 
for further proceedings. See Lockett v. Ohio, 438 U. 8. 586 
(1978). Reported below: 118 Ariz. 263, 576 P. 2d 122.
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No. 77-6910. Donoho  v . United  States . C. A. 9th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of the position presently 
asserted by the Solicitor General in his memorandum filed 
September 5, 1978. Mr . Just ice  Rehnqui st  dissents. Re-
ported below: 575 F. 2d 718.

No. 77-6912. Mill er  v . Kentucky . Sup. Ct. Ky. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for 
further consideration in light of Taylor v. Kentucky, 436 U. S. 
478 (1978). Reported below’: 563 S. W. 2d 10.

No. 77-7002. Adam s v . Ohio . Sup. Ct. Ohio. Motion 
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated insofar as it leaves undis-
turbed the death penalty imposed, and case is remanded for 
further proceedings. See Lockett v. Ohio, 438 U. S. 586 
(1978). Reported below: 53 Ohio St. 2d 223, 374 N. E. 2d 
137.

No. 78-87. Environment al  Defense  Fund , Inc ., et  al . 
v. East  Bay  Municip al  Utilit y  Dis trict  et  al . Sup. Ct. 
Cal. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of California v. United 
States, 438 U. S. 645 (1978). Reported below: 20 Cal. 3d 
327,572 P. 2d 1128.

No. 78-5008. Nabozny  v . Ohio . Sup. Ct. Ohio. Motion 
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated insofar as it leaves undis-
turbed the death penalty imposed, and case is remanded for 
further proceedings. See Lockett v. Ohio, 438 U. S. 586 
(1978). Reported below: 54 Ohio St. 2d 195, 375 N. E. 2d 
784.
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No. 78-44. Pember ton  v . Sper andi o . Sup. Ct. Mo. Cer-
tiorari granted, judgment vacated, and case remanded for 
further consideration in light of Kulko v. Superior Court of 
California, 436 U. S. 84 (1978). Reported below: 568 S. W. 
2d 935.

Miscellaneous Orders
No. 8, Orig. Arizon a  v . Calif ornia  et  al . Motion of 

Donald D. Stark for leave to file a brief as amicus curiae 
granted. [For earlier order herein, see, e. g., 438 U. S. 912.]

No. 77, Orig. Tennes see  v . Arkansas . Motion for leave 
to file bill of complaint granted and defendant allowed 60 
days in which to answer.

No. 78, Orig. Califo rnia  v . Arizon a  et  al . Motion for 
leave to file bill of complaint set for oral argument in due 
course.

No. 79, Orig. Oklaho ma  v . Arkan sas . Motion for leave 
to file bill of complaint granted and defendant allowed 60 
days in which to answer.

No. 76-1310. Houchi ns , Sherif f  v . KQED, Inc ., et  al ., 
438 U. S. 1. Motion to retax costs denied. Mr . Justice  
Marsh all  and Mr . Just ice  Blackmu n  took no part in the 
consideration or decision of this motion.

No. 77-120. Doughe rty  County , Georgia , Board  of  Ed -
ucation , et  al . v. White . D. C. M. D. Ga. [Probable 
jurisdiction noted, 435 U. S. 921.] Motion of appellee for 
divided argument granted.

No. 77-803. Barry , Chairman , Racing  and  Wagering  
Board  of  New  York , et  al . v . Barchi . D. C. S. D. N. Y. 
[Probable jurisdiction noted, 435 U. S. 921.] Motions of 
Harness Horsemen International, Inc., and Horsemen’s Benev-
olent & Protective Assn, for leave to file briefs as amici curiae 
granted.
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No. 77-753. Intern atio nal  Brothe rhood  of  Teams ters , 
Chauffeurs , Warehous eme n & Helpers  of  America  v . 
Daniel ; and

No. 77-754. Local  705, Internat ional  Brotherhoo d  of  
Teams ters , Chauffeurs , Warehous eme n & Helpe rs  of  
Amer ica , et  al . v . Daniel . C. A. 7th Cir. [Certiorari 
granted, 434 U. S. 1061.] Motions of Gray Panthers and 
PROD et al. for leave to file briefs as amid curiae granted. 
Motions of AFL-CIO, the Solicitor General, and Stephen W. 
Holohan for leave to file briefs as amici curiae denied. Mo-
tion of American Bar Assn, for reconsideration of the July 3, 
1978, order [438 U. S. 913] denying leave to file a brief as 
amicus curiae denied.

No. 77-952. Group  Life  & Healt h  Insuranc e Co ., aka  
Blue  Shield  of  Texas , et  al . v . Royal  Drug  Co ., Inc ., dba  
Roya l  Pharmac y  of  Castle  Hills  et  al ., et  al . C. A. 5th 
Cir. [Certiorari granted, 435 U. S. 903.] Motion of the 
Solicitor General for leave to participate in oral argument as 
amicus curiae granted and 15 minutes allotted for that pur-
pose. Petitioners also allotted an additional 15 minutes for 
oral argument.

No. 77-1202. Michigan  v . Doran . Sup. Ct. Mich. [Cer-
tiorari granted, 435 U. S. 967.] Further consideration of sug-
gestion of mootness deferred to hearing of case on the merits.

No. 77-1258. Minn esota  v . First  of  Omaha  Service  
Corp , et  al . ; and

No. 77-1265. Marque tte  National  Bank  of  Minne -
apol is v. First  of  Omaha  Service  Corp , et  al . Sup. Ct. 
Minn. [Certiorari granted, 436 U. S. 916.] Motions of 
Minnesota AFL-CIO, Conference of State Bank Supervisors, 
Consumer Bankers Assn., and First National Bank of Chicago 
for leave to file briefs as amici curiae granted.
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No. 77-1659. Chase  Manhattan  Bank , N. A. v. Finance  
Administration  of  the  City  of  New  York  et  al . Ct. App. 
N. Y.;

No. 77-1694. Benjamin  Frankli n  Federal  Savi ngs  & 
Loan  Assn . v . Derenco , Inc . Sup. Ct. Ore.;

No. 77-1866. Bosw ell  et  al . v . Georgia  Power  Co . et  al .
C. A. 5th Cir.; and

No. 78-129. Briti sh  European  Airw ays  v . Benj amin s  
et  al . C. A. 2d Cir. The Solicitor General is invited to file 
briefs in these cases expressing the views of the United States.

No. 77-1819. Vaughn  et  al . v . Vermi lion  Corp . Ct. 
App. La., 3d Cir. The Solicitor General is invited to file a 
brief in this case expressing the views of the United States. 
Mr . Justice  Powell  took no part in the consideration or de-
cision of this order.

No. 78-5040. Schaff er  v . Robinson , Warde n ; and
No. 78-5152. Hood  v . Wainwri ght , Secretary , Dep art -

ment  of  Offe nder  Rehabili tation  of  Florida . Motions 
for leave to file petitions for writs of habeas corpus denied.

No. 77-6458. Carter  et  al . v . Unite d  States  Dist rict  
Court  for  the  Southern  Dis trict  of  Texas ;

No. 77-6663. Reynolds  v . United  States  Court  of  Ap-
peals  for  the  Tenth  Circu it ;

No. 77-6810. Robinson  v . Byrne , U. S. Distric t  Judge ;
No. 77-6841. Morris  v . Lincoln  Nation al  Life  Insu r -

ance  Co .;
No. 77-6894. Mount  v . Haight , U. S. Distric t  Judge , 

et  al .;
No. 77-6918. Mount  v . Sifton , U. S. District  Judge ;
No. 77-6965. Brown  v . Unite d  States ; and
No. 78-5196. Clark  v . Unite d  States  District  Court  

for  the  Dis trict  of  Kansas . Motions for leave to file pe-
titions for writs of mandamus denied.
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No. 78-5186. Shadd  v . United  State s  Board  of  Parole  
et  al . Motion for leave to file petition for writ of habeas 
corpus and/or mandamus denied.

No. 77-6717. Lee  v . Fairchil d  et  al ., U. S. Circui t  
Judge s ; and

No. 77-6831. Mc Donald  v . Leath ers , Clerk , Suprem e  
Court  of  Tenness ee , et  al . Motions for leave to file peti-
tions for writs of mandamus and/or prohibition denied.

No. 77-6922. Krikmanis  v . Unite d States  Court  of  
Appeals  for  the  Firs t  Circui t  et  al . Motion for leave to 
file petition for writ of mandamus and/or certiorari denied.

No. 77-6960. Jenkin s v . Wilkey , U. S. Circui t  Judge , 
et  al . Motion for leave to file petition for writ of mandamus 
and other relief denied.

Probable Jurisdiction Noted
No. 77-1439. Hughe s v . Oklahoma . Appeal from Ct. 

Crim. App. Okla. Probable jurisdiction noted. Reported 
below: 572 P. 2d 573.

No. 77-1609. Torres  v . Puerto  Rico . Appeal from Sup.
Ct. P. R. Probable jurisdiction noted. Reported below: 106 
P. R. R. 588.

No. 77-1844. City  of  Mobile , Alabam a , et  al  v . Bolden  
et  al . Appeal from C. A. 5th Cir. Probable jurisdiction 
noted. Reported below: 571 F. 2d 238.

No. 78-3. Parham  v . Hughes . Appeal from Sup. Ct.
Ga. Probable jurisdiction noted. Reported below: 241 Ga. 
198,243 S. E. 2d 867.

Certiorari Granted
No. 77-1554. County  Court  of  Ulster  County , New  

York , et  al . v . Alle n  et  al . C. A. 2d Cir. Certiorari 
granted. Reported below: 568 F. 2d 998.
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No. 77-1724. Burks  et  al . v . Las ker  et  al . C. A. 2d 
Cir. Certiorari granted. Reported below: 567 F. 2d 1208.

No. 77-1511. Califano , Secret ary  of  Health , Educa -
tion , and  Welfare  v . Elliott  et  al . C. A. 9th Cir. Mo-
tion of respondents for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 564 F. 2d 1219.

No. 77-1571. Delaw are  v . Prouse . Sup. Ct. Del. Mo-
tion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 382 A. 2d 1359.

No. 77-1680. Michigan  v . DeFilli ppo . Ct. App. Mich. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 80 Mich. App. 197, 
262 N. W. 2d 921.

No. 77-1701. Rose , Warden  v . Mitchel l  et  al . C. A. 
6th Cir. Motion of respondents for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 570 F. 2d 
129.

No. 77-1829. Bell , Attorney  General , et  al . v . Wolfis h  
et  al . C. A. 2d Cir. Motion of respondents for leave to 
proceed in forma pauperis and certiorari granted. Reported 
below: 573 F. 2d 118.

No. 77-1575. Federal  Commu nica tio ns  Commi ss ion  v . 
Midw est  Vide o  Corp , et  al . ;

No. 77-1648. American  Civil  Liberti es  Union  v . Fed -
eral  Communicati ons  Commis sion  et  al . ; and

No. 77-1662. National  Black  Media  Coalition  et  al . v . 
Midw est  Video  Corp , et  al . C. A. 8th Cir. Motion of 
Consumers Union of the United States, Inc., for leave to file 
a brief as amicus curiae granted. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 571 F. 2d 1025.
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No. 78-201. Greenhol tz , Chairman , Board  of  Parole  
of  Nebraska , et  al . v . Inmates  of  the  Nebras ka  Penal  and  
Correctional  Comp lex  et  al . C. A. 8th Cir. Motion of 
respondents for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 576 F. 2d 1274.

No. 77-1578. Broadcast  Musi c , Inc ., et  al . v . Columb ia  
Broadcasting  Syste m , Inc ., et  al .; and

No. 77-1583. American  Socie ty  of  Compos ers , Authors  
& Publi she rs  et  al . v . Columbi a  Broadc ast ing  System , 
Inc ., et  al . C. A. 2d Cir. Certiorari granted, cases consoli-
dated, and a total of one hour allotted for oral argument. 
The Solicitor General is invited to file a brief in these cases 
expressing the views of the United States. Reported below: 
562 F. 2d 130.

No. 77-1644. Unite d  State s  v . Crittenden , dba  Critten -
den  Tractor  Co . C. A. 5th Cir. Certiorari granted and case 
set for oral argument with No. 77-1359, United States v. 
Kimbell Foods, Inc. [certiorari granted, 436 U. S. 903]. Re-
ported below: 563 F. 2d 678.

No. 77-1722. Dalia  v . United  States . C. A. 3d Cir. 
Certiorari granted limited to Question 1 presented by the pe-
tition. Reported below: 575 F. 2d 1344.

No. 77-1652. Federal  Energy  Regulatory  Commis sion  
v. Shell  Oil  Co . et  al .; and

No. 77-1654. Consumer  Federation  of  America , Energy  
Policy  Task  Force  v . Federal  Energy  Regulatory  Com -
missi on . C. A. 5th Cir. Certiorari granted, cases consoli-
dated, and a total of one hour allotted for oral argument. 
Mr . Justice  Stewart  took no part in the consideration or 
decision of these petitions. Reported below: 566 F. 2d 536.

No. 77-1686. Leo  Sheep  Co . et  al . v. United  State s  et  al . 
C. A. 10th Cir. Certiorari granted. Mr . Justice  White  
took no part in the consideration or decision of this petition. 
Reported below: 570 F. 2d 881.
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Certiorari Denied. (See also Nos. 77-1036, 77-1592, 77-1631, 
77-1642, 77-1726, 77-1825, 77-1854, 77-6671, 77-6745,
77- 6837, 77-6900, 77-6914, 77-6988, 77-6999, 77-7003,
78- 74, 78-5091, 78-5092, 78-5117, 78-5131, and 78-5185, 
supra.)

No. 77-1181. Departme nt  of  Human  Resour ces  of  
Texas  v . Califano , Secre tary  of  Health , Education , and  
Welfar e , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 556 F. 2d 326.

No. 77-1234. International  Ass ociation  of  Machi n -
ists  & Aeros pace  Workers , AFL-CIO v. Compagni e Na -
tionale  Air  Franc e . C. A. 2d Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1291.

No. 77-1332. City  of  Vanceburg , Kentucky  v . Federal  
Energy  Regulatory  Commis si on . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 187 U. S. App. D. C. 196, 
571 F. 2d 630.

No. 77-1360. Bracy  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 566 F. 2d 649.

No. 77-1383. Watts  et  al . v . Bayou  Landing , Ltd ., dba  
Florida  Book  Mart , et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 563 F. 2d 1172.

No. 77-1402. Albrechtsen  et  al . v . Andrus , Secre tary  
of  the  Interior . C. A. 10th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 906.

No. 77-1409. Baker  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 567 F. 2d 924.

No. 77-1417. Maurice  P. Foley  Co ., Inc ., et  al . v . Bal - 
derson  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 186 U. S. App. D. C. 301, 569 F. 2d 132.
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No. 77-1430. Strickl and  et  al . v . Georgia . Ct. App. 
Ga. Certiorari denied. Reported below: 144 Ga. App. 128, 
240 S. E. 2d 579.

No. 77-1432. Kilrai n  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 566 F. 2d 979.

No. 77-1435. Smith  v . Unite d  State s  Air  Force  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 566 F. 2d 
957.

No. 77-1447. Retail  Store  Empl oyees  Union , Local  
876, Retail  Cler ks  Internati onal  Assn ., AFL-CIO v. Na -
tional  Labor  Relati ons  Board . C. A. 6th Cir. Certiorari 
denied. Reported below: 570 F. 2d 586.

No. 77-1455. Pennsylvani a  v . Powe ll . Sup. Ct. Pa. 
Certiorari denied.

No. 77-1457. Lloyd  Wood  Construc tion  Co ., Inc . v . 
Unit ed  State s . Ct. Cl. Certiorari denied. Reported be-
low: 215 Ct. Cl. 946, 566 F. 2d 1191.

No. 77-1466. Boswe ll  v , Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 565 F. 2d 1338.

No. 77-1468. Robins on  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 570 F. 2d 949.

No. 77-1470. Delta  Air  Lines , Inc . v . Civi l  Aeron auti cs  
Board  et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 187 U. S. App. D. C. 335, 574 F. 2d 546.

No. 77-1476. Atlantic  Produce  Co., Inc . v . United  
States . C. A. 4th Cir. Certiorari denied. Reported below: 
568 F. 2d 772.

No. 77-1486. Garza  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1366.
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No. 77-1499. North  v . United  States ;
No. 77-1500. Walker  v . Unite d  States ;
No. 77-1501. Pappa s v . Unite d  States ; and
No. 77-1502. Craig  v . United  States . C. A. 7th Cir. 

Certiorari denied. Reported below: 573 F. 2d 455.

No. 77-1504. Markert  et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 573 F. 2d 513.

No. 77-1506. Zazzara  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 589.

No. 77-1507. Cheyenne  River  Sioux  Tribe  of  India ns  
v. Andrus , Secre tary  of  the  Interior , et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1085.

No. 77-1512. Esta te  of  Ryan  et  al . v . Commis si oner  of  
Internal  Revenue . C. A. 7th Cir. Certiorari denied. Re-
ported below: 568 F. 2d 531.

No. 77-1513. Talsk y v . Depart ment  of  Regis trat ion  
and  Education  of  Illinois  et  al . Sup. Ct. Ill. Certiorari 
denied. Reported below: 68 Ill. 2d 579, 370 N. E. 2d 173.

No. 77-1514. Georgia -Pacifi c Corp . v . Unite d  States . 
Ct. Cl. Certiorari denied. Reported below: 215 Ct. Cl. 354, 
568 F. 2d 1316.

No. 77-1518. Edgewater  Hospi tal , Inc ., et  al . v . Bio - 
Analyt ical  Servic es , Inc . C. A. 7th Cir. Certiorari de-
nied. Reported below: 565 F. 2d 450.

No. 77-1520. Univers ity  of  Texas  Medical  Branch  at  
Galveston  et  al . v . Unite d  States . C. A. 5th Cir. Certio-
rari denied. Reported below: 557 F. 2d 438.

No. 77-1528. New  York  State  Comm issi on  on  Cable  
Televisio n  v . Federa l  Communicati ons  Commiss ion  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 571 F. 2d 
95.
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No. 77-1523. Mille r  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 571 F. 2d 573.

No. 77-1533. Will iams  et  vir  v . Califano , Secretar y  of  
Hea lth , Education , and  Welfar e . C. A. 5th Cir. Certio-
rari denied. Reported below: 566 F. 2d 1044.

No. 77-1538. Abrahams , aka  Carr  v . United  States .
C. A. 1st Cir. Certiorari denied. Reported below: 575 F. 
2d 3.

No. 77-1539. Easton  v . Unite d  States ;
No. 77-1770. Hockridge  v . United  State s ; and
No. 77-6908. Petri  v . Unite d States . C. A. 2d Cir.

Certiorari denied. Reported below: 573 F. 2d 752.

No. 77-1542. Maggy  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 560 F. 2d 1372.

No. 77-1550. Recreation al  Products  Marketin g , Inc . 
v. United  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 568 F. 2d 1366.

No. 77-1551. National  Comm is si on  on  Egg  Nutriti on  
et  al . v. Federal  Trade  Comm issio n . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 570 F. 2d 157.

No. 77-1552. Weidman  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 572 F. 2d 1199.

No. 77-1559. Union  Mutual  Life  Insuranc e Co . v . 
Unite d  States . C. A. 1st Cir. Certiorari denied. Reported 
below: 570 F. 2d 382.

No. 77-1562. Dresser  Indus tries , Inc . v . Bonha m . C. A. 
3d Cir. Certiorari denied. Reported below: 569 F. 2d 187.

No. 77-1565. Aetna  Casua lty  & Surety  Co . et  al . v .
Unite d States  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 570 F. 2d 1197.
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No. 77-1566. Sargent -Welch  Scient ific  Co . v . Ventron  
Corp , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 567 F. 2d 701.

No. 77-1569. Catal do  et  ux . v . Land  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1288.

No. 77-1573. American  Telep hone  & Telegrap h  Co. 
et  al . v. O’Connor , U. S. Dis trict  Judge , et  al . C. A. 10th 
Cir. Certiorari denied.

No. 77-1574. De Kelait a  v . Shell  Oil  Co . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 350.

No. 77-1576. Browning  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 572 F. 2d 720.

No. 77-1577. Willi ams  v . Claytor , Secre tary  of  the  
Navy , et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 187 U. S. App. D. C. 427, 574 F. 2d 638.

No. 77-1580. Gist  et  al . v . Stamfor d  Hospi tal  Dis trict  
et  al . Ct. Civ. App. Tex., 11th Sup. Jud. Dist. Certiorari 
denied. Reported below: 557 S. W. 2d 556.

No. 77-1582. Walls  v . Bell , Attor ney  General , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 567 F. 2d 
391.

No. 77-1585. Step hens on  et  al . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 571 F. 2d 584.

No. 77-1586. Keech  et  al . v . United  States  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 572 F. 2d 36.

No. 77-1588. Nash  et  al . v . Farmer s New  World  Lif e  
Insurance  Co . et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 570 F. 2d 558.

No. 77-1589. Oliveti  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 567 F. 2d 638.



ORDERS 823

439U.S. October 2, 1978

No. 77-1590. Thompson , Supe rinten dent  of  Public  In -
struct ion  of  Wiscons in v . Holy  Trinit y Communi ty  
School , Inc . Sup. Ct. Wis. Certiorari denied. Reported 
below: 82 Wis. 2d 139, 262 N. W. 2d 210.

No. 77-1593. Cox v. Washi ngton . Ct. App. Wash. Cer-
tiorari denied. Reported below: 17 Wash. App. 896, 566 P. 
2d 935.

No. 77-1594. Ratcliff  v . Estel le , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 77-1595. Cosden  v. Washington . Ct. App. Wash. 
Certiorari denied. Reported below: 18 Wash. App. 213, 568 
P. 2d 802.

No. 77-1597. Gelinas  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 1st Cir. Certiorari denied. Reported 
below: 573 F. 2d 1285.

No. 77-1598. Hammond  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 354 So. 2d 280.

No. 77-1600. Gillri ng  Oil  Co . v . Federal  Energy  Regu -
lator y  Commiss ion . C. A. 5th Cir. Certiorari denied. Re-
ported below: 566 F. 2d 1323.

No. 77-1601. Perr y  et  al . v . Wilson  et  al . Ct. App. 
Ga. Certiorari denied. Reported below: 144 Ga. App. 58, 
240 S. E. 2d 290.

No. 77-1603. Daughe rty  v . City  of  Long  Beach , Cali -
forn ia , et  al . Ct. App. Cal., 2d App. Dist. Certiorari de-
nied. Reported below: 75 Cal. App. 3d 972, 142 Cal. Rptr. 
593.

No. 77-1604. Kantor  v . Dunn , Governor  of  Tenness ee , 
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
571 F. 2d 581.
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No. 77-1607. Johnson , Drake  & Piper , Inc . v . New  
York . Ct. App. N. Y. Certiorari denied. Reported below: 
43 N. Y. 2d 677, 371 N. E. 2d 786.

No. 77-1608. Hernandez  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 77-1610. Almand  v . Unite d  State s ; and
No. 77-6758. Villareal  et  al . v . United  States . C. A. 

5th Cir. Certiorari denied. Reported below: No. 77-1610, 
565 F. 2d 927; No. 77-6758, 565 F. 2d 932.

No. 77-1612. Stirli ng  et  al . v . Unite d  States ; and
No. 77-1761. Philli ps  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 571 F. 2d 708.

No. 77-1614. Bowen , Governor  of  India na , et  al . v . 
United  States  et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 400.

No. 77-1616. Nels on  v . Defe nse  Logisti cs  Agency . 
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d 
1366.

No. 77-1617. Lacklen  v . Campbel l , Chairm an , Civil  
Service  Commis si on , et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 187 U. S. App. D. C. 240, 571 F. 
2d 674.

No. 77-1622. Wright  et  al . v . Unite d  States  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 568 F. 
2d 153.

No. 77-1624. Public  Servic e Compa ny  of  New  Hamp -
shire  v. Seacoas t  Anti -Pollution  League  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 572 F. 2d 872.

No. 77-1628. Celebrity , Inc . v . A & B Instr ument  Co ., 
Inc ., et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 573 F. 2d 11.
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No. 77-1629. Wilkes  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 77-1630. Mack  Truck s , Inc . v . National  Labor  Re -
lati ons  Board  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1302.

No. 77-1632. Truck  Drivers  Local  Union  No . 807, 
International  Brotherhoo d of  Teams ters , Chauffeurs , 
Help ers  & Warehous emen  of  America  v . Bohack  Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 567 F. 2d 
237.

No. 77-1633. Weins tein  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1372.

No. 77-1634. Securi ty  Savi ngs  & Loan  Ass ociati on  of  
Dickinson , Texas  v . City  Savi ngs  Assn . Sup. Ct. Tex. 
Certiorari denied. Reported below: 560 S. W. 2d 930.

No. 77-1635. Fickli n  et  al . v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-1636. Reed  v . City  of  Los  Angele s  et  al . App. 
Ct. Cal., 2d App. Dist. Certiorari denied.

No. 77-1637. Robins on  v . Kusper , Clerk  of  Cook  
County , et  al . Sup. Ct. Ill. Certiorari denied. Reported 
below: 69 Ill. 2d 374, 372 N. E. 2d 66.

No. 77-1638. Crane  et  al . v . Barth  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1289.

No. 77-1639. Hampton  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-1640. Clark  Equipm ent  Co . v . Kelle r  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 570 F. 2d 
778.
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No. 77-1641. Guis to  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-1643. Hoult in  v . Unite d  States ; and
No. 77-6728. Philli ps  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 566 F. 2d 1027.

No. 77-1646. Jones  et  al . v . Farmers  Alli ance  Mutual  
Insu ranc e Co . C. A. 10th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 1384.

No. 77-1647. Mc Girr  v . Divis ion  of  Veterans  Aff airs , 
Execu tive  Departme nt , State  of  New  York , et  al . Ct. 
App. N. Y. Certiorari denied. Reported below: 43 N. Y. 
2d 635, 374 N. E. 2d 123.

No. 77-1651. Youngst own  Cartage  Co . v . Unite d  Stat es  
et  al . C. A. D. C. Cir. Certiorari denied. Reported be-
low: 187 U. S. App. D. C. 294, 571 F. 2d 1243.

No. 77-1655. Howell  v . Thomas , Sherif f . C. A. 5th 
Cir. Certiorari denied. Reported below: 566 F. 2d 469.

No. 77-1656. Biancone  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 249 Pa. Super. 34, 375 
A. 2d 743.

No. 77-1657. Texas  Emplo yers ’ Insurance  Ass n , v . 
Unite d  States . C. A. 5th Cir. Certiorari denied. Reported 
below: 558 F. 2d 766 and 569 F. 2d 874.

No. 77-1658. Cric chi  v . Naber  et  al . C. C. P. A. Cer-
tiorari denied. Reported below: 567 F. 2d 382.

No. 77-1660. Able  Contract ors , Inc . v . Marshall , Sec -
retary  of  Labor . C. A. 9th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1055.

No. 77-1661. March  et  ux . v . Allis -Chalmers  Corp , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
571 F. 2d 572.
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No. 77-1664. Shelton  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 573 F. 2d 917.

No. 77-1666. Warmi nste r  Towns hip , Pennsylvania  v . 
Pitrone . C. A. 3d Cir. Certiorari denied. Reported below: 
572 F. 2d 98.

No. 77-1667. Mulligan  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 775.

No. 77-1668. Taylor  v . Pergeau . C. A. 9th Cir. Cer-
tiorari denied.

No. 77-1669. Fazio  et  ux . v . Zoning  Hearing  Board  of  
East  Marlborou gh  Townshi p. Pa. Commw. Ct. Certiorari 
denied. Reported below: 32 Pa. Commw. 243, 378 A. 2d 
1299.

No. 77-1672. First  National  Bank  of  Oregon , Truste e  
v. Unite d  State s . Ct. Cl. Certiorari denied. Reported 
below: 215 Ct. Cl. 609, 571 F. 2d 21.

No. 77-1673. Hasenstab  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 575 F. 2d 1035.

No. 77-1675. Marion  Circuit  Court  of  Marion  County , 
Indiana , et  al . v . Indiana  ex  rel . Public  Service  Commi s -
sion  of  Indiana  et  al . Sup. Ct. Ind. Certiorari denied. 
Reported below: 267 Ind. 422, 370 N. E. 2d 690.

No. 77-1678. Bucuvalas  v . Massachuse tts . Ct. App. 
Mass. Certiorari denied. Reported below: ---- Mass. App.
—, 373 N. E. 2d 221.

No. 77-1683. Unite d  Telegraph  Worke rs , AFL-CIO v. 
Natio nal  Labor  Relations  Board  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 187 U. S. App. D. C. 231, 
571 F. 2d 665.
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No. 77-1682. Lisa -Jet , Inc . v . Duncan  Aviation , Inc . 
C. A. 8th Cir. Certiorari denied. Reported below: 569 F. 2d 
1044.

No. 77-1684. Broadus  v . Lott , Adminis tratr ix . Sup. 
Ct. Miss. Certiorari denied. Reported below: 353 So. 2d 
749.

No. 77-1685. Roche  v . United  States ; and
No. 78-5125. Ramos  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 575 F. 2d 56.

No. 77-1689. Litt on  Syst ems , Inc . v . United  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 573 F. 
2d 195.

No. 77-1691. Wan  Shih  Hsi eh  v . Immig ration  and  
Naturalizati on  Service . C. A. 2d Cir. Certiorari denied. 
Reported below: 569 F. 2d 1179.

No. 77-1692. Ronwin  v . Supreme  Court  of  Arizona . 
Sup. Ct. Ariz. Certiorari denied.

No. 77-1693. Pelli tieri  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 576 F. 2d 749.

No. 77-1695. Unif icati on  Church  et  al . v . Bell , At -
torne y  Genera l , et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 189 U. S. App. D. C. 92, 581 F. 2d 870.

No. 77-1698. Western  Pennsylvania  Motor  Carriers  
Assn . v . International  Brotherhoo d of  Teamste rs , 
Chauff eurs , Warehousem en  & Helpers  of  Ameri ca , Local  
249. C. A. 3d Cir. Certiorari denied. Reported below: 574 
F. 2d 783.

No. 77-1699. Diem  v . Unite d  States  et  al . C. A. 2d Cir. 
Certiorari denied.
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No. 77-1700. Westport  Taxi  Service , Inc ., et  al . v . 
Adams , Secretary  of  Trans por tati on , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 571 F. 2d 697.

No. 77-1702. Kansas  City  Southern  Railw ay  Co. et  al . 
v. City  of  Shreveport  et  al . Sup. Ct. La. Certiorari de-
nied. Reported below: 354 So. 2d 1362.

No. 77-1705. Dunga n , Trustee  in  Bankr uptcy  v . Mor -
gan  Drive -Away , Inc ., et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 570 F. 2d 867.

No. 77-1706. Janich  Bros ., Inc . v . Amer ican  Dis til ling  
Co. C. A. 9th Cir. Certiorari denied. Reported below: 570 
F. 2d 848.

No. 77-1707. Starr  et  al . v . Nixon  et  al . C. A. 10th Cir. 
Certiorari before judgment denied.

No. 77-1708. Bullington  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-1709. Thomas  v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied.

No. 77-1712. Mari na  Management  Corp . v . Brewer .
C. A. 2d Cir. Certiorari denied. Reported below: 572 F. 2d 
43.

No. 77-1713. Taerghods i v . Immig ration  and  Naturali -
zation  Servic e ; and  Yousef i v . Immigr ation  and  Naturali -
zation  Servic e . C. A. 5th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 1154.

No. 77-1714. Kidder  v . Ande rs on  et  al . Sup. Ct. La. 
Certiorari denied. Reported below: 354 So. 2d 1306.

No. 77-1716. Kelly  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 928.
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No. 77-1718. City  of  Philadelphia  et  al . v . United  
States . C. A. 3d Cir. Certiorari denied. Reported below: 
573 F. 2d 802.

No. 77-1719. Nolan  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 355 So. 2d 516.

No. 77-1720. Stewar t  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 1350.

No. 77-1721. Lysek  et  ux . v . Commis sioner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied.

No. 77-1725. Coleco  Industri es , Inc . v . Berman  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 567 F. 2d 
569.

No. 77-1728. Shif fman  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 576 F. 2d 703.

No. 77-1729. United  States  v . Kelley  et  vir . C. A. 2d 
Cir. Certiorari denied. Reported below: 568 F. 2d 259.

No. 77-1730. Clinton  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 574 F. 2d 464.

No. 77-1731. Daviston  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-1732. Agnew  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 294 N. C. 382, 241 S. E. 
2d 684.

No. 77-1734. Warden , West  Virgi nia  Penitentiar y  v . 
Jones . Sup. Ct. App. W. Va. Certiorari denied. Reported 
below: — W. Va. —, 241 S. E. 2d 914.

No. 77-1738. Willi ams  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1383.
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No. 77-1739. Ryan  et  al . v . Donnelly . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Reported below: 348 So. 
2d 970.

No. 77-1740. Philli ps  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 495.

No. 77-1741. Holla day  v . Unite d Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1018.

No. 77-1742. State  Tax  Comm iss ion , Department  of  
Taxation  and  Finance  of  New  York  v . Holly  S. Claren -
don  Trust . Ct. App. N. Y. Certiorari denied. Reported 
below: 43 N. Y. 2d 933, 374 N. E. 2d 1242.

No. 77-1744. Barnes , Commi ss ioner  of  Corporati ons  of  
Calif ornia  v . Hew lett -Packard  Co . et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 502.

No. 77-1745. Gdowi k v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 352 So. 2d 
183.

No. 77-1746. Fayer  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 741.

No. 77-1747. National  Land  for  Peop le , Inc . v . Andrus , 
Secretar y  of  the  Interi or , et  al . C. A. D. C. Cir. Cer-
tiorari denied.

No. 77-1748. Mc Culloch  Gas  Processing  Corp . v . 
Canadian  Hidrogas  Res ources , Ltd ., et  al . Temp. Emerg. 
Ct. App. Certiorari denied. Reported below: 577 F. 2d 712.

No. 77-1749. Perez  v . Borch ers , Dis trict  Attorney , 
49th  Judic ial  Dis trict , Texas , et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 567 F. 2d 285.

No. 77-1750. Michigan  Nation al  Bank  v . Marshall , 
ecre tary  of  Labor . C. A. 6th Cir. Certiorari denied.
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No. 77-1751. Lacey  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 77-1752. Rauch  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 574 F. 2d 706.

No. 77-1753. Slid ell  Ford  Tractor , Inc . v . Ford  Motor  
Co. et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 570 F. 2d 947.

No. 77-1754. Wild lif e  Pres erves , Inc . v . United  Stat es  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
568 F. 2d 771.

No. 77-1755. Mercer  et  ux . v . Commi ss ioner  of  In -
terna l  Revenue . C. A. 9th Cir. Certiorari denied. Re-
ported below: 564 F. 2d 1317.

No. 77-1757. Heath  Tec  Divi sion /San  Francis co  v . 
National  Labor  Relations  Board . C. A. 9th Cir. Certio-
rari denied. Reported below: 566 F. 2d 1367.

No. 77-1759. M. J. . Kell y Co . et  al . v . Cipra , Inc . 
C. A. 10th Cir. Certiorari denied.

No. 77-1760. Dill on  Materials  Handlin g , Inc . v . Al -
bion  Indus tries , a  Divis ion  of  King -Seeley  Thermos  Co .
C. A. 5th Cir. Certiorari denied. Reported below: 567 F. 2d 
1299.

No. 77-1762. Thomp son  v . Shaw  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 582.

No. 77-1763. Sutton  et  al . v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 738.

No. 77-1766. Lincoln  et  al . v . United  States . C. A.
D. C. Cir. Certiorari denied. Reported below: 188 U. 8. 
App. D. C. 315, 580 F. 2d 578.
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No. 77-1764. Mc Laugh lin  v . United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-1768. Thomas  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 562 S. W. 2d 240.

No. 77-1769. Eastern  Scientif ic  Co . v . Wild  Heerbr ugg  
Instruments , Inc . C. A. 1st Cir. Certiorari denied. Re-
ported below: 572 F. 2d 883.

No. 77-1771. Lustgar ten  v . Baker , Admini strator , 
High land  Dis trict  Hosp ital , et  al . Ct. App. Ohio, High-
land County. Certiorari denied.

No. 77-1772. Kahan  et  al . v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 572 F. 2d 923.

No. 77-1773. Prune  Bargain ing  Ass n , et  al . v . Berg - 
land , Secret ary  of  Agric ultur e , et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 1132.

No. 77-1774. Ford  v . Unite d  Stat es . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 729.

No. 77-1776. Beards lee  et  ux . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 562 F. 2d 1016.

No. 77-1777. Peltzm an  v . American  Radio  Assn . App. 
Term, Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 77-1778. Guiff re  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 576 F. 2d 126.

No. 77-1781. Rabco  Metal  Products , Inc . v . National  
Labor  Relatio ns  Board . C. A. 9th Cir. Certiorari denied. 
Reported below: 566 F. 2d 1182.

No. 77-1782. Arthu r  Andersen  & Co. v. Ohio  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 570 F. 
2d 1370.
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No. 77-1787. Giacalone  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 574 F. 2d 328.

No. 77-1789. Satte rwhit e v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 560 S. W. 2d 697.

No. 77-1791. Bardwe ll  et  al . v . Spri ng  Woods  Bank . 
C. A. 5th Cir. Certiorari denied. Reported below: 569 F. 2d 
1153.

No. 77-1793. City  of  Warren  et  al . v . Kelly  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 577 F. 
2d 740.

No. 77-1795. Svenska  Orient  Linen  v . Ten . C. A. 2d 
Cir. Certiorari denied. Reported below: 573 F. 2d 772.

No. 77-1796. Metro  Club , Inc . v . Metro  Passb ook , Inc ., 
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
571 F. 2d 582.

No. 77-1797. DiCarlo  et  al . v . United  State s . C. A. 
1st Cir. Certiorari denied. Reported below: 575 F. 2d 952.

No. 77-1798. Porte r  County  Chapter  of  the  Izaak  
Walto n  League  of  America , Inc ;, et  al . v . Costl e , Admi n -
is trator , Environmental  Protection  Agency , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 571 F. 2d 359.

No. 77-1799. United  Federatio n  of  Teachers  Welf are  
Fund  v . State  Human  Rights  Appeal  Board  et  al . App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Re-
ported below: 59 App. Div. 2d 826, 398 N. Y. S. 2d 775.

No. 77-1800. Superior  Oil  Co . v . Federal  Energy  Regu -
latory  Comm issio n . C. A. 5th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 971.

No. 77-1801. Ritter  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 1331.
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No. 77-1802. Arms  et  ux . v . Watso n  et  al . Sup. Ct. 
Minn. Certiorari denied. Reported below: 263 N. W. 2d 
610.

No. 77-1803. Divi sion  of  Beverage , Department  of  
Busi ness  Regulati on  of  Florida  v . Bonanni  Ship  Suppl y , 
Inc . Sup. Ct. Fla. Certiorari denied. Reported below: 356 
So. 2d 308.

No. 77-1804. Thomson  v . Onstad , Sherif f , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-1805. Le Grand  v . New  York . App. Div., Sup.
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 
61 App. Div. 2d 815, 402 N. Y. S. 2d 209.

No. 77-1807. Burgio  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 77-1808. Genera l  Insurance  Company  of  Americ a  
v. Oklahoma  City  Housing  Authority  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 571 F. 2d 1140.

No. 77-1811. Allied  Fidelit y  Corp . v . Commis si oner  of  
Internal  Revenue . C. A. 7th Cir. Certiorari denied. Re-
ported below: 572 F. 2d 1190.

No. 77-1812. Shuffm an , Execut rix  v . Hartfor d Tex -
tile  Corp , et  al . C. A. 2d Cir. Certiorari denied.

No. 77-1813. Von  Luetzow  v . Alexand er , Secretar y  of  
the  Army , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 346.

No. 77-1814. Pennsy lvania  v . Smith . Super. Ct. Pa. 
Certiorari denied. Reported below: 250 Pa. Super. 436, 378 
A. 2d 1015.

No. 77-1815. Payne  et  al . v . Travenol  Laborat ories , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 565 F. 2d 895.
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No. 77-1816. DiGilio  et  al . v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 725 and 
728.

No. 77-1817. In  re  Mc Partlin . C. A. 7th Cir. Certio-
rari denied. Reported below: 577 F. 2d 748.

No. 77-1820. Inter sta te  Natural  Gas  Ass ociat ion  of  
America  et  al . v . Federal  Energy  Regula tory  Commis sion . 
C. A. D. C. Cir. Certiorari denied. Reported below: 187 
U. S. App. D. C. 426, 574 F. 2d 637.

No. 77-1821. Davi s v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 576 F. 2d 1065.

No. 77-1823. Cook  v . Unite d States . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 281.

No. 77-1827. Flickinger  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 573 F. 2d 1349.

No. 77-1828. Union  Pacif ic  Railroad  Co . et  al . v . Cohn  
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 
572 F. 2d 650.

No. 77-1830. Haskin  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-1836. Tidmore  v . City  of  Birming ham . Ct. 
Crim. Ala. Certiorari denied. Reported below: 356 So. 2d 
231.

No. 77-1838. Save  Our  Cemeter ies , Inc ., et  al . v . Arch -
diocese  of  New  Orlean s , Inc ., et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 572 F. 2d 320.

No. 77-1839. Decaturv ille  Sports wear  Co ., Inc ., et  al . 
v. National  Labor  Relati ons  Board  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 573 F. 2d 929.
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No. 77-1837. Avant , Inc . v . Polaroid  Corp . C. A. 1st 
Cir. Certiorari denied. Reported below: 572 F. 2d 889.

No. 77-1840. Murphy  v . Smit h , aka  Davenpo rt , Ad -
mini stra trix . Ct. App. Ohio, Hamilton County. Certiorari 
denied.

No. 77-1841. Toro  v . Malcolm , Corrections  Commi s -
si oner , et  al . Ct. App. N. Y. Certiorari denied. Reported 
below: 44 N. Y. 2d 146, 375 N. E. 2d 739.

No. 77-1843. Hols hous er  et  al . v . Boldi ng  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 575 F. 2d 461.

No. 77-1847. Bangor  & Aroostook  Railr oad  Co . et  al . 
v. Inters tate  Commerce  Commis sion  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 574 F. 2d 1096.

No. 77-1850. Grace  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 752.

No. 77-1851. Verdonck  v . Freeding , dba  Freeding  Dis -
posa l , et  al . App. Ct. Ill., 1st Dist. Certiorari denied. Re-
ported below: 56 Ill. App. 3d 575, 371 N. E. 2d 1109.

No. 77-1852. Osborn  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 53 Ill. App. 3d 312, 368 
N. E. 2d 608.

No. 77-1853. May  Departm ent  Stores  Co . v . Veteran s ’ 
Admi nis tratio n  et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 572 F. 2d 1275.

No. 77-1855. Bailey  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 77-1856. Woodfo rd  v . Unit ed  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1046.

No. 77-1858. Beaver  et  al . v . Alani z  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 572 F. 2d 657.
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No. 77-1857. North  by  Northwes t  Civic  Assn ., Inc ., 
et  al . v. Cates  et  al . Sup. Ct. Ga. Certiorari denied. Re-
ported below: 241 Ga. 39, 243 S. E. 2d 32.

No. 77-1864. White  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1339.

No. 77-1869. Eli  Lilly  & Co. v. Smith klin e Corp . 
C. A. 3d Cir. Certiorari denied. Reported below: 575 F. 2d 
1056.

No. 77-6155. Smith  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6375. Martin  v . Blackburn , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 568 F. 2d 1366.

No. 77-6396. Mattis on  v . Leeke , Correction s  Commi s -
si oner , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 571 F. 2d 576.

No. 77-6398. Mass ey  v . Leeke , Corrections  Commis -
si oner , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 566 F. 2d 1173.

No. 77-6403. Treadway  v . Missouri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 558 S. W. 2d 646.

No. 77-6405. Mille r  v . Harvey , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 566 F. 2d 879.

No. 77-6407. Mc Curry  v . Texas  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 414.

No. 77-6418. Pisani  v . Louisi ana . Sup. Ct. La. Certio-
rari denied. Reported below: 352 So. 2d 1043.

No. 77-6434. Cortez  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 59 
App. Div. 2d 1066, 399 N. Y. S. 2d 158.
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No. 77-6442. Greer  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 77-6473. Martin  v . Kansas . Sup. Ct. Kan. Certio-
rari denied. Reported below: 223 Kan. clxix, 573 P. 2d 612.

No. 77-6480. Reddy  et  al . v . Jones , Secretary , Depar t -
ment  of  Correctio n  of  North  Carolina , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 572 F. 2d 979.

No. 77-6493. Tapia  v . New  Mexico . Ct. App. N. M. 
Certiorari denied.

No. 77-6496. Herre ra  v . Malley , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 77-6508. Deaso n  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 263 Ark. 56, 562 S. W. 2d 79.

No. 77-6510. Wils on  v . Maryla nd . Ct. App. Md. Cer-
tiorari denied. Reported below: 281 Md. 640, 382 A. 2d 
1053.

No. 77-6511. Cook  v . Maryland . Ct. App. Md. Certio-
rari denied. Reported below: 281 Md. 665, 381 A. 2d 671.

No. 77-6519. Griff in  v . Crump . C. A. 10th Cir. Cer-
tiorari denied.

No. 77-6522. Chambliss  v . Foote  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 562 F. 2d 1015.

No. 77-6532. Olson  v . Allen , Judge . Sup. Ct. Kan. 
Certiorari denied.

No. 77-6537. Spear s  et  al . v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 568 F. 2d 799.

No. 77-6541. Still  v . Unite d States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1366.
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No. 77-6573. Thrash er  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 569 F. 2d 894.

No. 77-6574. Yanni  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1300.

No. 77-6594. Regan  v . Californi a ; and
No. 77-6598. Carr  v . Califor nia . Ct. App. Cal., 1st App. 

Dist. Certiorari denied.

No. 77-6599. Riggs  v . Flamm , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1311.

No. 77-6600. Satterf iel d  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 572 F. 2d 687.

No. 77-6602. Deskins  v . Bordenkir cher , Warden . 
C. A. 6th Cir. Certiorari denied. Reported below: 577 F. 2d 
740.

No. 77-6603. Wils on  v . United  States ; and
No. 77-6605. Richa rds on  et  al . v . United  States . C. A. 

7th Cir. Certiorari denied. Reported below: 560 F. 2d 861.

No. 77-6610. Coulston  v. Virginia . Sup. Ct. Va. Cer-
tiorari denied.

No. 77-6612. Becke r  v . United  States ; and
No. 77-6646. Becke r  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 566 F. 2d 914.

No. 77-6615. Thweatt  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1372.

No. 77-6621. Arnold  v . Hogan , Warden . Ct. App. D. C. 
Certiorari denied.

No. 77-6624. Garcia  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1343.

No. 77-6625. Payne  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 745.
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No. 77-6641. Lee  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 1316.

No. 77-6644. Minni field  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6651. Indian  Boy  X v. Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 565 F. 2d 585.

No. 77-6652. Smith  et  ux . v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 77-6654. Thomas  v . Alford , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 77-6661. Will iams  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 344.

No. 77-6662. Shelby  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 573 F. 2d 971.

No. 77-6666. Taylor  v . Unit ed  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 559 F. 2d 1215.

No. 77-6667. Townes  v . Coleman , Attor ney  Genera l  
of  Virginia , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1306.

No. 77-6675. Inmates  of  the  Nebras ka  Penal  and  
Correctional  Comple x  v . Greenholtz , Chairm an , Board  
of  Parole  of  Nebraska , et  al . C. A. Sth Cir. Certiorari 
denied. Reported below: 567 F. 2d 1368.

No. 77-6676. Hill  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1301.

No. 77-6679. Hart  v . United  State s . C. A. 8th Cir. 
Certiorari denied.

No. 77-6683. Campbe ll  v . Unite d State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 571 F. 2d 583.
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No. 77-6684. Welch  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 572 F. 2d 1359.

No. 77-6685. Evers  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 77-6689. Yelardy  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 567 F. 2d 863.

No. 77-6692. Sanchez  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 574 F. 2d 505.

No. 77-6694. Will iams  v . United  States ; and
No. 78-5027. Mc Gray  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 575 F. 2d 388.

No. 77-6696. Lewis  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1298.

No. 77-6698. Imbrugli a  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 564 F. 2d 87.

No. 77-6699. Ludw ig  v . Wash ingto n . Ct. App. Wash. 
Certiorari denied. Reported below: 18 Wash. App. 50, 566 P. 
2d 946.

No. 77-6704. Montgome ry  v . Estelle , Correcti ons  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported below: 
568 F. 2d 457.

No. 77-6710. Stric kland  v . Hopper , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 571 F. 2d 275.

No. 77-6711. Bragg  v . Mid -America  Federal  Savings  & 
Loan  Assn , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 347.

No. 77-6712. Bridg es  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 381 A. 2d 1073.

No. 77-6718. Carter  v . Stetson , Secre tary  of  the  Air  
Force , et  al . C. A. D. C. Cir. Certiorari denied.
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No. 77-6721. Paprskar  v . Este lle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 
566 F. 2d 1277.

No. 77-6723. Pierro  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6724. Barket  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 356 So. 2d 263.

No. 77-6725. Lee  v . Estelle , Corrections  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 
2d 1365.

No. 77-6726. Lipscom b v . American  Expres s Co . Ct. 
App. Mich. Certiorari denied.

No. 77-6729. Hawthorne  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 77-6730. Mc Kinney  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6731. Battle  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied.

No. 77-6733. Hallm an  v . United  State s ; and
No. 77-6742. DiGiovanni  v . Unit ed  States . C. A. 3d 

Cir. Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6734. Guarin  v . Clelan d , Admin ist rator , Vet -
erans ’ Aff airs , et  al . C. A. D. C. Cir. Certiorari denied.

No. 77-6735. Hughes  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 77-6736. Musta cchi o  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 566 F. 2d 1170.

No. 77-6738. Jones  v . Jago , Correcti onal  Supe rint end -
ent . C. A. 6th Cir. Certiorari denied.
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No. 77-6739. Waite s v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 384.

No. 77-6740. Jorgense n  et  al . v . Cupp , Peni tent iary  
Supe rinten dent . Ct. App. Ore. Certiorari denied. Re-
ported below: 31 Ore. App. 157, 570 P. 2d 86.

No. 77-6746. Carter  v . Texas . C. A. 5th Cir. Certio-
rari denied. Reported below: 564 F. 2d 414.

No. 77-6748. Jones  v . Hopper , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 562 F. 2d 1259.

No. 77-6750. Grace  v . Hopper , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 507.

No. 77-6751. Glenn  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
61 App. Div. 2d 890, 402 N. Y. S. 2d 700.

No. 77-6753. Thomas  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 354 So. 2d 372.

No. 77-6755. Bas  v . Unit ed  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 578 F. 2d 1370.

No. 77-6756. Canne y  v . Wainwri ght , Director , De -
partme nt  of  Off ender  Rehabili tation  of  Florida . C. A. 
5th Cir. Certiorari denied. Reported below: 568 F. 2d 1365.

No. 77-6757. Stewar t  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 573 F. 2d 84.

No. 77-6759. O’Leary  v . Palmer  et  al . Ct. App. Ohio, 
Summit County. Certiorari denied.

No. 77-6760. Balda rram a  v '. United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 566 F. 2d 560.

No. 77-6761. Brown  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied.
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No. 77-6762. Spe ar  v . Hogan , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 573 F. 2d 84.

No. 77-6763. Dorrou gh  et  al . v . Mulliki n , Associ ate  
Warden . C. A. 5th Cir. Certiorari denied. Reported 
below: 563 F. 2d 187.

No. 77-6764. Wils on  v . Willowb rook , Inc . C. A. 5th 
Cir. Certiorari denied. Reported below: 569 F. 2d 1154.

No. 77-6765. Smith  v . Dods on , Supe rinten dent  of  Unit  
#11, et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 571 F. 2d 577.

No. 77-6767. Peacock  v . Cox  et  vir . Ct. App. Ga. Cer-
tiorari denied. Reported below: 143 Ga. App. 762, 240 S. E. 
2d 97.

No. 77-6770. Hocker  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6771. Cleveland  v . United  State s ;
No. 77-6773. Tanner  v . Unite d  States  ; and
No. 77-6938. Swain  v . Unite d  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 571 F. 2d 334.

No. 77-6772. Underwoo d v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6775. Rau  v . Unite d Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6777. Freem an  et  al . v . Mabry , Correctio n  
Comm issio ner . C. A. 8th Cir. Certiorari denied. Reported 
below: 570 F. 2d 813.

No. 77-6778. Lee  y. United  Stat es . C. A. D. C. Cir. 
Certiorari denied.

No. 77-6779. Weber  v . Ohio . Ct. App. Ohio, Medina 
County. Certiorari denied.
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No. 77-6780. Corbitt  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6781. Watson  v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 77-6783. K. G. W. v. Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 144 Ga. App. 251, 240 S. E. 
2d 755.

No. 77-6784. Tucker  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 118 Ariz. 76, 574 P. 2d 1295.

No. 77-6785. Stevens  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6787. Dalton  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-6788. Hargrove  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported be-
low: 60 App. Div. 2d 636, 400 N. Y. S. 2d 184.

No. 77-6789. Roberts  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 319.

No. 77-6792. Maddox  v . Internal  Revenue  Service . 
C. A. 5th Cir. Certiorari denied. Reported below: 562 F. 2d 
1259.

No. 77-6793. Pete rso n  v . Moore , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6794. Palaschak  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6795. Jones  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 44 N. Y. 2d 76, 375 N. E. 
2d 41.
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No. 77-6797. Payto n v . Payto n  et  al . Sup. Ct. S. C. 
Certiorari denied. Reported below: 270 S. C. 275, 241 S. E. 
2d 901.

No. 77-6799. Pereira  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 574 F. 2d 103.

No. 77-6801. Brawe r  v . Cicc one , Medical  Center  Di-
rector . C. A. 3d Cir. Certiorari denied. Reported below: 
573 F. 2d 1301.

No. 77-6802. Olson  v . Raines  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 77-6804. Richards  v . Butler , Correcti onal  Super -
int ende nt , et  al . C. A. 2d Cir. Certiorari denied.

No. 77-6805. Simmons  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 77-6806. Smith  v . Rogers  Memorial  Hosp ital , now  
Capitol  Hill  Hosp ital . Ct. App. D. C. Certiorari denied. 
Reported below: 382 A. 2d 1025.

No. 77-6807. Wyatt  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 84.

No. 77-6808. Stins on  v . Cardwe ll , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 577 F. 2d 752.

No. 77-6811. Franklin  v . Crosb y  Type setti ng  Co . et  al .
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d 
1098.

No. 77-6812. Myers  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 506.

No. 77-6813. Alonzo  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 571 F. 2d 1384.

No. 77-6815. Sanders  v . Warde n , State  Prison  of  
Souther n  Michi gan . C. A. 6th Cir. Certiorari denied.



848 OCTOBER TERM, 1978

October 2, 1978 439U.S.

No. 77-6816. White  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 263.

No. 77-6818. Berry  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6820. Peters  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 241 Ga. 152, 243 S. E. 2d 883.

No. 77-6821. Landrum  v . Michigan . Ct. App. Mich. 
Certiorari denied.

No. 77-6822. Riggins  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 563 F. 2d 1264.

No. 77-6823. Martinez  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 571 F. 2d 589.

No. 77-6824. Washi ngton  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 738.

No. 77-6825. Shaver  v . Unit ed  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 578.

No. 77-6826. Dancy  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 77-6827. Lowenberg  v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 77-6828. Clark  v . Curran  et  ux . Sup. Ct. Ariz. 
Certiorari denied. Reported below: 118 Ariz. Ill, 575 P. 2d 
310.

No. 77-6829. Robin son  v . Ohio . Ct. App. Ohio, Lake 
County. Certiorari denied.

No. 77-6830. Hawki ns  v . Unite d States . C. A. 5th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1006.

No. 77-6832. Henderson  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 573 F. 2d 84.
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No. 77-6833. Polk  v . Unite d States . C. A. 8th Cir. 
Certiorari denied. Reported below: 574 F. 2d 964.

No. 77-6834. Wooldridge  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 572 F. 2d 1027.

No. 77-6836. Gamble  v . Oklahom a  et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 77-6838. Oropeza -Briones  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 578 F. 2d 224.

No. 77-6839. Brightw ell  v . United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 563 F. 2d 569.

No. 77-6840. Clif ton  v . Unit ed  Stat es . C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 745.

No. 77-6842. Downs  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 267 Ind. 342, 369 N. E. 2d 1079.

No. 77-6843. Formicola  v . Unite d Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6844. Formicola  v . Unite d State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6845. Swans on  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 572 F. 2d 523.

No. 77-6846. Cros by  v . Unit ed  Stat es . Ct. App. D. C. 
Certiorari denied. Reported below: 383 A. 2d 351.

No. 77-6847. Colema n  v . Loggins , Correctional  Super -
int ende nt . C. A. 9th Cir. Certiorari denied.

No. 77-6848. Cousino  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied.

No. 77-6849. De Fevere  et  al . v . Unit ed  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 570 F. 2d 352.
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No. 77-6850. Brake  v . Wombl e , Sherif f , et  al .; and 
Brake  v . Nash  County  Supe rior  Court . C. A. 4th Cir. 
Certiorari denied. Reported below: 570 F. 2d 345 (first case); 
571 F. 2d 574 (second case).

No. 77-6851. Carleo  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 576 F. 2d 846.

No. 77-6852. Mathis  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6853. Hendric kson  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 573 F. 2d 1308.

No. 77-6854. Dorrough  et  al . v . Hogan , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 563 F. 
2d 1259.

No. 77-6856. Wilson  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 268 Ind. 91, 373 N. E. 2d 
1095.

No. 77-6857. Holcomb  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 77-6858. Brody  v . Unite d States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 77-6859. Weinste in  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 1147.

No. 77-6860. Haynes  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 236.

No. 77-6861. Paris ie n  v . Unit ed  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 574 F. 2d 974.

No. 77-6862. King  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 576 F. 2d 432.

No. 77-6863. Guzman  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied.
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No. 77-6864. Taylor  v , Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 1027.

No. 77-6865. Kowa lak  v . Michiga n . Sup. Ct. Mich. 
Certiorari denied.

No. 77-6866. Vallier  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6867. Battle  v . Unit ed  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 77-6870. Stokes  v . Fair , Correctional  Superi n -
tendent . C. A. 1st Cir. Certiorari denied.

No. 77-6871. Snead  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6872. De Falco  v . Unit ed  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6873. Haro  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 573 F. 2d 661.

No. 77-6874. Traylor  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 77-6875. Thomas  et  al . v . Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 573 F. 2d 1302.

No. 77-6877. Crawf ord  v . Unite d  States ; and
No. 77-6906. Biard  v . United  Stat es . C. A. 9th Cir. 

Certiorari denied. Reported below: 576 F. 2d 794.

No. 77-6878. Green  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1341.

No. 77-6880. Munoz  v . Governm ent  of  the  Canal  Zone . 
C. A. 5th Cir. Certiorari denied. Reported below: 569 F. 2d 
1153.

No. 77-6881. Fontaine  v . Unite d  Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 575 F. 2d 970.
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No. 77-6882. Shepher d v . Unite d States . C. A. 7th 
Cir. Certiorari denied. Reported below: 576 F. 2d 719.

No. 77-6883. Will iams  v . United  States ; and
No. 77-6902. Komok  v . Unite d  Stat es . C. A. 9th Cir. 

Certiorari denied. Reported below: 574 F. 2d 988.

No. 77-6884. Cous er  v . Maryland . Ct. App. Md. Cer-
tiorari denied. Reported below: 282 Md. 125, 383 A. 2d 389.

No. 77-6886. Brown  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 248 Pa. Super. 595, 374 
A. 2d 700.

No. 77-6887. Brown  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 351.

No. 77-6888. Drager  v . Panza  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 568 F. 2d 768.

No. 77-6890. Wojno  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 105.

No. 77-6891. Madur o v . Government  of  the  Virgin  
Isl ands . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 726.

No. 77-6892. Brown  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1370.

No. 77-6893. Pious v. Curry , Judge . Sup. Ct. Ill. Cer-
tiorari denied.

No. 77-6895. Macklin  v . Unite d  States . C. A. Sth Cir. 
Certiorari denied. Reported below: 573 F. 2d 1046.

No. 77-6896. Luna  v . Unite d Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 585 F. 2d 1.

No. 77-6897. Kennic k  v . Plai n  Dealer  Publi shing  Co . 
et  al . Ct. App. Ohio, Cuyahoga County. Certiorari denied.
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No. 77-6898. Dumas  v . Bordenkircher , Penit ent iary  
Superi ntendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 740.

No. 77-6901. Matthews  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 77-6903. Price  v . Unite d Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 753.

No. 77-6904. Jones  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6907. Pitt man  v . Georgia  Powe r  Co . C. A. 5th 
Cir. Certiorari denied. Reported below: 570 F. 2d 947.

No. 77-6909. Chiles  v . Virgini a . Sup. Ct. Va. Certio-
rari denied.

No. 77-6911. Morici  v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 77-6913. Peters  v . Bank  of  Amer ica  NT & SA et  
al . C. A. 9th Cir. Certiorari denied.

No. 77-6915. Lopez -Zaragoza  et  al . v . United  Stat es .
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 
2d 748.

No. 77-6917. Cheatw ood  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 575 F. 2d 821.

No. 77-6919. Jones  v . Tennessee . Ct. Crim. App. Tenn. 
Certiorari denied.

No. 77-6921. Rans onette  v . Este lle , Correcti ons  Di-
rect or . C. A. 5th Cir. Certiorari denied.

No. 77-6923. Graham  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 739.

No. 77-6924. Ashley  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 975.
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No. 77-6925. Michele  v . United  States . C. A. 2d Cir. 
Certiorari denied.

No. 77-6926. Mitchell  v . Unite d States . C. A. 6th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6927. Baldridge  v . Unite d States . C. A. 9th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1343.

No. 77-6928. Carter  v . Blumentha l , Secre tary  of  the  
Treasur y . C. A. 10th Cir. Certiorari denied.

No. 77-6929. Lipp inco tt  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 579 F. 2d 551.

No. 77-6930. Cannon  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 746.

No. 77-6931. Glasby  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 576 F. 2d 734.

No. 77-6932. Coomes  v . Commis sio ner  of  Inte rnal  
Revenue . C. A. 6th Cir. Certiorari denied. Reported be-
low: 572 F. 2d 554.

No. 77-6933. Benavides  v . United  States . C. A. 5th 
Cir. Certiorari denied.

No. 77-6934. Mutyambi zi v . Maryland . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 37 Md. App. 148, 
376 A. 2d 1125.

No. 77-6935. Reeves  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 241 Ga. 44, 243 S. E. 2d 24.

No. 77-6936. Adam s v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 573 F. 2d 827.

No. 77-6937. Clary  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1310.

No. 77-6939. Evans  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1286.
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No. 77-6940. Mc Kenzie  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6941. Johnso n  v . Johnson  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 741.

No. 77-6942. Porter  v . City  of  Chicag o  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 577 F. 2d 748.

No. 77-6943. Fulw ile y v . Califan o , Secre tary  of  
Health , Education , and  Welfare . C. A. 5th Cir. Certio-
rari denied. Reported below: 569 F. 2d 1153.

No. 77-6944. Holmes  v . Califano , Secre tary  of  Health , 
Educat ion , and  Welfare . C. A. 5th Cir. Certiorari denied. 
Reported below: 572 F. 2d 318.

No. 77-6945. Rogers  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 745.

No. 77-6947. Alden  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 576 F. 2d 772.

No. 77-6948. Turnag e v . North  Carolina . Ct. App.
N. C. Certiorari denied. Reported below: 35 N. C. App. 
774,242 S. E. 2d 400.

No. 77-6950. Harris  et  al . v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 77-6951. Contreras -Diaz  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 575 F. 2d 740.

No. 77-6954. Pizanie  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 318.

No. 77-6955. Perry  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 576 F. 2d 158.

No. 77-6957. Esqui vel  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1343.
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No. 77-6958. Kirby  v . Metz , Correctional  Superin -
tendent . C. A. 2d Cir. Certiorari denied. Reported below: 
580 F. 2d 1044.

No. 77-6959. Valentine  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 299.

No. 77-6961. William s  v . Liberty  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1341.

No. 77-6963. Paul  v . Unite d Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6964. Louis v. Dees , Warden . Sup. Ct. La. Cer-
tiorari denied. Reported below: 357 So. 2d 1149.

No. 77-6966. Will is  v . Califano , Secretary  of  Health , 
Education , and  Welfare . C. A. 5th Cir. Certiorari denied. 
Reported below: 570 F. 2d 1390.

No. 77-6967. Lanier  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1246.

No. 77-6969. Knopf  v . Wainw right , Secret ary , De -
partme nt  of  Off ender  Rehabilitation  of  Flor ida . C. A. 
5th Cir. Certiorari denied. Reported below: 572 F. 2d 318.

No. 77-6970. Mc Clind on  v . Warden , Illin ois  State  
Penitentiary . C. A. 7th Cir. Certiorari denied. Reported 
below: 575 F. 2d 108.

No. 77-6971. Tate  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1152.

No. 77-6972. Kean  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 77-6973. Smith  v . Communic ations  Satellite  Corp . 
C. A. D. C. Cir. Certiorari denied. Reported below: 187 
U. S. App. D. C. 426, 574 F. 2d 637.
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No. 77-6974. Boalbey  v . Norris  et  ux . C. A. 7th Cir. 
Certiorari denied.

No. 77-6975. Harvey  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6976. Allegrezza  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 77-6978. Knee  v . Wainwright , Secretar y , Depar t -
ment  of  Off ender  Rehabilitation  of  Florida . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 298.

No. 77-6980. Wils on  v . Unite d  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 77-6981. Seym our  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 576 F. 2d 1345.

No. 77-6982. Rossi v. Unite d  State s ; and
No. 78-5011. Dubos  v . United  State s . C. A. 9th Cir.

Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-6983. Jones  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6984. Kalec  v . Dell ing er , Prosec utor  of  White  
County , et  al . C. A. 7th Cir. Certiorari denied.

No. 77-6985. Dolen  v . New  Hamp shi re . C. A. 1st Cir. 
Certiorari denied.

No. 77-6986. Rans ier  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 84.

No. 77-6987. Roya  v . Unite d State s . C. A. 7th Cir.
Certiorari denied. Reported below: 574 F. 2d 386.

No. 77-6990. Maye  v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1046.

No. 77-6991. Howa rd  v . Sandock  et  al . C. A. 5th Cir. 
Certiorari denied.
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No. 77-6993. Briscoe  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 574 F. 2d 406.

No. 77-6994. Clark  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 55 Ill. App. 3d 379, 370 
N. E. 2d 1111.

No. 77-6995. Perkov  v . New  York . App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied.

No. 77-6996. Antho ny  v . Unite d States . C. A. 6th 
Cir. Certiorari denied.

No. 77-6997. Lower  v . Illi nois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 55 Ill. App. 3d 1014, 370 
N. E. 2d 1278.

No. 77-6998. Ellis  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied.

No. 77-7000. Jerry  v . Unite d Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 571 F. 2d 573.

No. 77-7005. Dunlap  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 867.

No. 77-7006. Rim v . Flori da . Sup. Ct. Fla. Certiorari 
denied. Reported below: 359 So. 2d 1218.

No. 77-7007. Trujill o v . Unite d Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 578 F. 2d 285.

No. 77-7008. Gaston  v . Bordenkircher , Penit enti ary  
Superi ntendent . C. A. 6th Cir. Certiorari denied.

No. 77-7010. Allard  v . Helgem oe , Warden , et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 572 F. 2d 1.

No. 77-7011. Tate  v . Unite d Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1152.

No. 77-7013. Jackson  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 576 F. 2d 749.
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No. 77-7014. Nolen  v . Brown , Secre tary  of  Defen se . 
C. A. 5th Cir. Certiorari denied. Reported below: 573 F. 
2d 84.

No. 78-4. Pope  et  al . v . Cincinnati  Gas  & Electric  Co . 
et  al . Sup. Ct. Ohio. Certiorari denied. Reported below: 
54 Ohio St. 2d 12, 374 N. E. 2d 406.

No. 78-5. Jays  Foods , Inc ., et  al . v . National  Labor  
Relation s Board . C. A. 7th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 438.

No. 78-8. Garland  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 78-9. Pacif ic  Gas  & Electr ic  Co. v. City  of  Santa  
Clara , Califor nia , et  al . ; and

No. 78-35. City  of  Santa  Clara , Calif ornia  v . Andru s , 
Secret ary  of  the  Interi or , et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 572 F. 2d 660.

No. 78-11. Fredoni a  Broadcas ting  Corp ., Inc . v . RCA 
Corp . C. A. 5th Cir. Certiorari denied. Reported below: 
569 F. 2d 251.

No. 78-14. Sakol  v . Commis sion er  of  Internal  Reve -
nue . C. A. 2d Cir. Certiorari denied. Reported below: 
574 F. 2d 694.

No. 78-15. Creek  Nation  v . United  Stat es . Ct. Cl. 
Certiorari denied. Reported below: 216 Ct. Cl. 455, 578 F. 
2d 1389.

No. 78-16. Runkles  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 174 Conn. 405, 389 A. 
2d 730.

No. 78-18. Batts  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 599.
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No. 78-20. Fitzgerald  v . Intermountain  Farmers  Ass n . 
Sup. Ct. Utah. Certiorari denied. Reported below: 574 P. 
2d 1162.

No. 78-21. Manning  et  al . v . United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 730.

No. 78-23. Matth ias  v . Endres . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 353 So. 2d 843.

No. 78-24. Greenfi eld  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 305.

No. 78-26. Sears , Roebuck  & Co. v. Roberts  ; and
No. 78-29. Robert s v . Sears , Roebuck  & Co. C. A. 7th 

Cir. Certiorari denied. Reported below: 573 F. 2d 976.

No. 78-27. Internati onal  Brotherhood  of  Boile rmak -
ers , Iron  Ship  Builders , Blacksm iths , Forgers  & Helpers , 
Local  No . 358, AFL-CIO v. National  Labor  Relations  
Board . C. A. D. C. Cir. Certiorari denied. Reported below: 
187 U. S. App. D. C. 425, 574 F. 2d 636.

No. 78-30. Manch , Super intendent  of  Schools  of  the  
City  of  Buff alo , et  al . v . Arthu r  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 134.

No. 78-31. Johnson  v . Meigs , Judge . Sup. Ct. Ky. 
Certiorari denied. Reported below: 567 S. W. 2d 311.

No. 78-33. Aldens , Inc . v . Ryan , Admin is trato r  of  
Consume r  Affai rs  of  Oklahoma . C. A. 10th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 1159.

No. 78-36. Lucom  v . Reid , Proper ty  Appr aise r  of  Palm  
Beach  County , et  al . Sup. Ct. Fla. Certiorari denied. 
Reported below: 358 So. 2d 132.

No. 78-37. Titus  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 576 F. 2d 210.
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No. 78-41. Lugo  v . United  States . C. A. 9th Cir. Cer-
tiorari denied.

No. 78-43. Birmi ngham  et  ux . v . Alli son  et  ux ., dba  
Allis on ’s Rest aurant . Ct. App. Tenn. Certiorari denied.

No. 78^46. Gatling  et  al . v . Atlant ic  Richf ield  Co .
C. A. 2d Cir. Certiorari denied. Reported below: 577 F. 2d 
185.

No. 78-47. Schulke  v. Schulke . Ct. App. Colo. Cer-
tiorari denied. Reported below: 40 Colo. App. 473, 579 P. 
2d 90.

No. 78-48. Spie gel  v . Moye , U. S. Distri ct  Judge . C. A. 
5th Cir. Certiorari denied.

No. 78-50. Wells  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 562 S. W. 2d 622.

No. 78-52. Pierc e v . Capital  Cities  Commun icat ions , 
Inc ., et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 576 F. 2d 495.

No. 78-56. Hatcher  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-59. Praetz  et  al . v . Peters en , Director , Depart -
ment  of  Public  Health  of  Illi nois , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 745.

No. 78-62. Nordby  Supply  Co . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 572 F. 2d 1377.

No. 78-68. Navar ro  v . Dis trict  Direct or , Immigrat ion  
and  Naturaliz ation  Serv ice . C. A. 7th Cir. Certiorari 
denied. Reported below: 574 F. 2d 379.

No. 78-69. Mohaw k  Towing  Co ., Inc ., et  al . v . Street , 
Administ rator , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 575 F. 2d 299.
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No. 78-71. Silver  Dollar  Mining  Co . et  al . v . PVO 
Internati onal , Inc ., et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 573 F. 2d 609.

No. 78-75. Batti n v . Califor nia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Reported below: 77 Cal. App. 
3d 635, 143 Cal. Rptr. 731.

No. 78-76. Elliott  v . Arkansas  State  Medical  Board . 
Sup. Ct. Ark. Certiorari denied. Reported below: 263 Ark. 
86, 563 S. W. 2d 427.

No. 78-77. Rasmus sen  Drill ing , Inc . v . Kerr -Mc Gee  
Nuclear  Corp , et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 571 F. 2d 1144.

No. 78-82. Gray  v . United  States ; and
No. 78-5045. Rooks  v . United  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 577 F. 2d 33.

No. 78-85. Boone  et  al . v . J & M Mc Kee . Sup. Ct. 
Ark. Certiorari denied. Reported below: 263 Ark. 20, 563 
S. W. 2d 409.

No. 78-86. Lee , Acting  Governor  of  Maryland , et  al . 
v. Departm ent  of  Healt h , Educat ion , and  Welfar e  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 571 F. 
2d 1273.

No. 78-95. Nation al  Highw ay  Traff ic  Safe ty  Admi n -
istrat ion  et  al . v. PACCAR, Inc ., et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 632.

No. 78-98. Graves  Truck  Line , Inc . v . Appleton  Elec -
tri c  Co. C. A. 7th Cir. Certiorari denied. Reported below: 
577 F. 2d 746.

No. 78-102. Barna  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 578 F. 2d 1376.
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No. 78-103. Smith  v . Forrest er , dba  Ideal  Home  & De -
velop ment . Ct. App. Ga. Certiorari denied. Reported be-
low: 145 Ga. App. 281, 243 S. E. 2d 575.

No. 78-105. Gordon  v . Gordon . Sup. Ct. Okla. Certio-
rari denied. Reported below: 577 P. 2d 1271.

No. 78-106. Hanson  v . United  States  Steel  Corp . 
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 2d 
746.

No. 78-109. Thompson  v . Kenton  Count y Board  of  
Elections  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 575 F. 2d 1338.

No. 78-111. Unite d  Mine  Workers  of  America  v . Scotia  
Coal  Co . C. A. 6th Cir. Certiorari denied. Reported be-
low: 575 F. 2d 1338.

No. 78-112. Miebach  v . Unite d  States ; and
No. 78-5082. Maravi lla  v . Unite d States . C. A. 9th 

Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-113. Boyd  v . Calif ornia . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 78-115. Inland  Oil  & Transp ort  Co . v . Adams , Sec -
reta ry  of  Transportation , et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 575 F. 2d 184.

No. 78-116. Oklahoma  Publish ing  Co . et  al . v . Equal  
Empl oyment  Opportunity  Commiss ion  et  al .; and Okla -
homa  Publis hing  Co . et  al . v . Walsh , Acting  Chairm an , 
Equal  Empl oyment  Opport unity  Commis sion  et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 579 F. 2d 66 
(second case).
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No. 78-118. Roll  et  ux . v . West  Side  Federal  Savings  
& Loan  Associ ation  of  New  York  City . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1294.

No. 78-122. Shuler  v . Indiana . Ct. App. Ind. Certio-
rari denied.

No. 78-124. Mc Intyre  et  ux . v . Everest  & Jennings , 
Inc . C. A. 8th Cir. Certiorari denied. Reported below: 
575 F. 2d 155.

No. 78-126. Guthartz  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 225.

No. 78-127. Mess ina  v . New  Jersey . Super. Ct. N. J. 
Certiorari denied.

No. 78-130. Cole  et  al . v . Klasm eier , Fire  Adminis -
trator . Cir. Ct. of Anne Arundel County, Md. Certiorari 
denied.

No. 78-132. Solboro  Knitt ing  Mills , Inc . v . National  
Labor  Rela tio ns  Board  et  al . C. A. 2d Cir. Certiorari, 
denied. Reported below : 572 F. 2d 936.

No. 78-133. Ruby  et  al . v . Giles , Admini strator , Bu -
reau  of  Emplo yment  Services  of  Ohio , et  al . Ct. App. 
Ohio, Franklin County. Certiorari denied.

No. 78-136. Wholes ale  Materials  Co., Inc . v . Magna  
Corp ., dba  Mis si ss ippi Steel . Sup. Ct. Miss. Certiorari 
denied. Reported below: 357 So. 2d 296.

No. 78-141. OvERMYER V. FORSYTHE ET AL. C. A. 9th 
Cir. Certiorari denied. Reported below: 576 F. 2d 779.

No. 78-142. Botkin  et  al . v . Delta  Air  Lines , Inc . 
C. A. 5th Cir. Certiorari denied. Reported below: 571 F. 
2d 1376.
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No. 78-143. Becker  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 951.

No. 78-146. Van  Pelt  et  al . v . Kansas . Ct. App. Kan. 
Certiorari denied. Reported below: 2 Kan. App. 2d xxiv, 
575 P. 2d 577.

No. 78-151. Mueller  et  al . v . Hubbard  Milli ng  Co . 
C. A. 8th Cir. Certiorari denied. Reported below: 573 F. 2d 
1029.

No. 78-152. Cleveland  Electr ic  Illumi nati ng  Co . v . 
Williams , Direc tor , Environmental  Protection  Agency  
of  Ohio . Ct. App. Ohio, Franklin County. Certiorari de-
nied. Reported below: 55 Ohio App. 2d 272, 380 N. E. 2d 
1342.

No. 78-153. Waste  Managem ent  of  Wiscons in , Inc ., 
dba  City  Disp osal  Co . v . Wis consi n . Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 81 Wis. 2d 555, 261 N. W. 
2d 147.

No. 78-164. Rochel le , Adminis tratr ix  v . French  et  
al . Ct. App. Tenn. Certiorari denied.

No. 78-170. Board  of  Educati on , Bratenahl , Ohio , 
Local  School  Dis trict  v . State  Board  of  Educat ion  of  
Ohio  et  al . Sup. Ct. Ohio. Certiorari denied. Reported 
below: 53 Ohio St. 2d 173, 373 N. E. 2d 1238.

No. 78-175. Louis iana  v . Falkins . Sup. Ct. La. Cer-
tiorari denied. Reported below: 356 So. 2d 415.

No. 78-183. Minix  v . Indiana . Ct. App. Ind. Certio-
rari denied.

No. 78-184. Lucey  et  al . v . Lis ter  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1325.
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No. 78-185. American  Internati onal  Reins uranc e  Co ., 
Inc . v. AIRCO, Inc . C. C. P. A. Certiorari denied. Re-
ported below: 570 F. 2d 941.

No. 78-192. Olitt  v . Associ ation  of  the  Bar  of  the  
City  of  New  York . App. Div., Sup. Ct. N. Y., 1st Jud. 
Dept. Certiorari denied. Reported below: 61 App. Div. 2d 
416, 402 N. Y. S. 2d 410.

No. 78-195. Reichel  v . Dis trict  27, United  Steelw ork -
ers , et  al . Ct. App. Ohio, Stark County. Certiorari denied.

No. 78-197. Wilkins  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-202. Deaso n v . United  State s Dist rict  Court  
for  the  Dis trict  of  New  Mexico . C. A. 10th Cir. Certio-
rari denied. Reported below: 574 F. 2d 504.

No. 78-204. Rabon  v . Guardsmark , Inc . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 1277.

No. 78-206. Nunley  v . Guido , Commi ssione r  of  Police  
of  Nass au  County . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. 
Certiorari denied. Reported below: 62 App.-Div. 2d 1000, 
403 N. Y. S. 2d 301.

No. 78-208. Sitki n  Smelting  & Refin ing  Co ., Inc ., et  
al . v. FMC Corp . C. A. 3d Cir. Certiorari denied. Re-
ported below: 575 F. 2d 440.

No. 78-214. Duncan  et  al . v . Brondes  Ford  Sales , Inc ., 
et  al . Ct. App. Ohio, Lucas County. Certiorari denied.

No. 78-219. Miss ouri  ex  rel . Utilit y  Consum ers  Coun -
cil  of  Mis sour i , Inc . v . Public  Service  Comm issi on  of  
Miss ouri  et  al . Ct. App. Mo., St. Louis Dist. Certiorari 
denied. Reported below: 562 S. W. 2d 688.
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No. 78-250. Wahl  et  al . v . Rexnord , Inc ., et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 577 F. 2d 731.

No. 78-262. Ganno n , Executri x v . Mobil  Oil  Co ., a  
Divi sio n  of  Socony  Oil  Co ., Inc . C. A. 10th Cir. Certio-
rari denied. Reported below: 573 F. 2d 1158.

No. 78-263. Eutect ic  Corp , et  al . v . Metco , Inc . C. A. 
2d Cir. Certiorari denied. Reported below: 579 F. 2d 1.

No. 78-322. Johnson  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied.

No. 78-323. Lane  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 574 F. 2d 1019.

No. 78-325. Kell y v . United  States . C. A. 2d Cir. 
Certiorari denied.

No. 78-331. Lopez  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 578 F. 2d 1371.

No. 78-5002. Roberts  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 78-5003. Rotardier  et  al . v . Flaxman . C. A. 2d 
Cir. Certiorari denied. Reported below: 573 F. 2d 1295.

No. 78-5009. Evans  v . Mc Cluskey  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 567 F. 2d 755.

No. 78-5012. Young  v . Younger , Attor ney  General  of  
Califo rnia . C. A. 9th Cir. Certiorari denied.

No. 78-5013. Caruthers  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 78-5014. Blankner  v . Goodwin , Commi ssi oner , 
New  York  State  Divis ion  of  Housing  and  Communi ty  
Renew al . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Cer-
tiorari denied.
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No. 78-5016. Sayles  v . Sales . Ct. App. D. C. Certio-
rari denied.

No. 78-5017. Pollard  v . Indus tri al  Relat ions  Commis -
sion  et  al . Dist. Ct. App. Fla., 1st Dist. Certiorari denied. 
Reported below: 355 So. 2d 520.

No. 78-5018. Rhodes  v . Schoen , Correc tions  Commis -
si oner , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 574 F. 2d 968.

No. 78-5019. Pope  v . Unite d States . C. A. 6th Cir. 
Certiorari denied. Reported below: 574 F. 2d 320.

No. 78-5020. Hernandez  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 78-5024. Seay  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-5029. William s  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 577 F. 2d 188.

No. 78-5030. Rolli ns  v . Wyrick , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 574 F. 2d 420.

No. 78-5031. Cooper  et  al . v . United  States , C. A. 6th 
Cir. Certiorari denied. Reported below: 577 F. 2d 1079.

No. 78-5032. Wainscott  v . Kentucky . Sup, Ct. Ky. 
Certiorari denied. Reported below: 562 S. W. 2d 628.

No. 78-5033. Trefr en  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-5036. Arias  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 253.

No. 78-5037. White  v . Chris tian  Theological  Semi -
nary . C. A. 7th Cir. Certiorari denied. Reported below: 
575 F. 2d 1341.
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No. 78-5038. Vill arreal  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 78-5039. Baker  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 752.

No. 78-5042. Jones  v . Unit ed  States . C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 743.

No. 78-5043. Read  v . Baker  et  al ., Truste es . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 728.

No. 78-5044. Lowe  v . United  States ; and
No. 78-5052. Dixon  v . Unite d  States . C. A. 6th Cir.

Certiorari denied. Reported below: 575 F. 2d 1193.

No. 78-5046. Winfiel d v . Califano , Secre tary  of  
Health , Educat ion , and  Welfare . C. A. 3d Cir. Certiorari 
denied. Reported below: 571 F. 2d 164.

No. 78-5048. Martino  v . American  Airli nes , Inc . C. A. 
2d Cir. Certiorari denied. Reported below: 573 F. 2d 1292.

No. 78-5049. Ferrell  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-5050. Mc Intyre  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 78-5053. Burke  v . Virginia . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 574.

No. 78-5054. Horton  v . Wainwright , Secretar y , De -
partment  of  Off ender  Rehabi litati on  of  Florida . C. A. 
5th Cir. Certiorari denied. Reported below: 575 F. 2d 879.

No. 78-5055. Mazz ef fi  v . Schwank e , dba  Ashland  & 
Wavela nd  Servic e Station , et  al . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 52 Ill. App. 3d 1032, 368 
N. E. 2d 441.
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No. 78-5056. Ford  et  al . v . Schmidt , Secre tary , Depart -
ment  of  Health  and  Social  Services  of  Wisconsin , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 
2d 408.

No. 78-5059. Chavis  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied.

No. 78-5060. Masone  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5064. Young  v . Washington . Sup. Ct. Wash. 
Certiorari denied. Reported below: 89 Wash. 2d 613, 574 P. 
2d 1171.

No. 78-5068. Tate  v . United  States ; and
No. 78-5088.. Gent  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 572 F. 2d 455.

No. 78-5069. Pruit t  v . Mabry , Correcti on  Commis -
si oner . C. A. Sth Cir. Certiorari denied. Reported below: 
574 F. 2d 956.

No. 78-5071. Goins  v . Missou ri  Pacif ic  Railroad . C. A. 
5th Cir. Certiorari denied. Reported below: 568 F. 2d 204.

No. 78-5073. Geis ler  v . Sherif f  of  Alexand ria , Vir -
gin ia . C. A. 4th Cir. Certiorari denied. Reported below: 
568 F. 2d 772.

No. 78-5075. Scott  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1186.

No. 78-5083. Broadsword  v . Oregon . Ct. App. Ore. 
Certiorari denied. Reported below: 32 Ore. App. 331, 574 
P. 2d 670.

No. 78-5085. Hamilton  v . Departme nt  of  Social  Serv -
ices  of  New  York  City , Human  Resour ces  Administrati on . 
C. A. 2d Cir. Certiorari denied. Reported below: 578 F. 2d 
1367.
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No. 78-5090. Card  v . Denton , Rehabili tation  and  Cor -
recti on  Director , et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 577 F. 2d 740.

No. 78-5096. Herrera  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5098. Noone  v . Dart  Drug  Corp . Sup. Ct. Va. 
Certiorari denied.

No. 78-5102. Carter  v . Reese , Chairpe rson , State  Board  
of  Pardons  and  Paroles . C. A. 5th Cir. Certiorari denied.

No. 78-5105. Buege  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 187.

No. 78-5107. Reyna  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 515.

No. 78-5108. Bailey  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 385 A. 2d 32.

No. 78-5109. Reed  v . Unite d  States . Ct. App. D. C. 
Certiorari denied. Reported below: 383 A. 2d 316.

No. 78-5116. Sinohue  v. Calif orni a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-5118. Wils on  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-5119. Neary  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 746.

No. 78-5122. Wynde  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 579 F. 2d 1088.

No. 78-5124. Scott  v . Tennessee . Ct. Crim. App. Tenn. 
Certiorari denied.

No. 78-5127. Mosk owit z v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 581 F. 2d 14.
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No. 78-5130. Matthews  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 578 F. 2d 1374.

No. 78-5132. Zuniga  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 577 F. 2d 746.

No. 78-5133. Ubben  v . Unite d States . C. A. 2d Cir. 
Certiorari denied. Reported below: 579 F. 2d 730.

No. 78-5137. Brins on  v . Egeler , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1380.

No. 78-5139. Calhou n  et  ux . v . Franchis e  Tax  Board . 
Sup. Ct. Cal. Certiorari denied. Reported below: 20 Cal. 3d 
881, 574 P. 2d 763.

No. 78-5140. Francis  v . Mass achuse tts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 375 Mass. 211, 
375 N. E. 2d 1221.

No. 78-5142. Shabass , aka  Denson  v . Florida . Dist. 
Ct. App. Fla., 2d Dist. Certiorari denied.

No. 78-5144. Reynolds  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 78-5145. Down ton  v . Ohio . Ct. App. Ohio, Allen 
County. Certiorari denied.

No. 78-5146. Moore  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5147. Baloun  v . Helf ert y . C. A. 6th Cir. Cer-
tiorari denied.

No. 78-5148. French  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 575 F. 2d 677.

No. 78-5149. Beachem  v . Higgin botham , U. S. Circui t  
Judge , et  al . C. A. 3d Cir. Certiorari denied.
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No. 78-5154. Andrade  v . Simps on . Ct. App. D. C. Cer-
tiorari denied.

No. 78-5155. Ailstock  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5157. Lindsey  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5158. Locket t  v . Blackb urn , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 571 F. 2d 309.

No. 78-5161. Parker , aka  Cole  v . New  York . App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 78-5164. Kelle y  v . Unite d  States ; and
No. 78-5173. Fish  v . Unite d Stat es . C. A. 5th Cir. 

Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-5165. Alston  v . Zahra dnic k , Penitentiary  
Superi ntendent . C. A. 4th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1304.

No. 78-5169. Garcia  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied. Reported below: 78 Cal. App. 
3d 247, 144 Cal. Rptr. 176.

No. 78-5170. Butler  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1386.

No. 78-5174. Henry  v . Henry . Ct. App. La., 4th Cir. 
Certiorari denied.

No. 78-5176. Sceif ers  v. Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 267 Ind. 687, 373 N. E. 2d 
131.

No. 78-5183. Free  v . Unite d States . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1221.

No. 78-5187. Callis on  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 577 F. 2d 53.
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No. 78-5191. Russell  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1306.

No. 78-5197. Will ingham  v . Hopper , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 578 F. 2d 870.

No. 78-5199. Gaines  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5202. Emery  v . Montana  et  al . Sup. Ct. Mont. 
Certiorari denied. Reported below: 177 Mont. 73, 580 P. 2d 
445.

No. 78-5205. Jackson , aka  Shabazz  v . Mc Cune , War -
den . C. A. 9th Cir. Certiorari denied. Reported below: 
577 F. 2d 751.

No. 78-5206. Krueger  v . Wisconsin . Sup. Ct. Wis. 
Certiorari denied. Reported below: 84 Wis. 2d 272, 267 N. W. 
2d 602.

No. 78-5207. Garland  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 357 So. 2d 1157.

No. 78-5209. Riddell  v . Vinzant , Penitenti ary  Super -
intendent , et  al . C. A. 9th Cir. Certiorari denied.

No. 78-5211. Ramsey  v . Indiana . Ct. App. Ind. Cer-
tiorari denied.

No. 78-5217. Jones  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 576 F. 2d 598.

No. 78-5224. Hochman  v . Board  of  Education  of  the  
City  of  Newark  et  al . Super. Ct. N. J. Certiorari denied.

No. 78-5231. Dozi er  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-5234. Andrade -Diaz  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1386.
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No. 78-5245. Allen  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied.

No. 78-5252. Brown  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 583 F. 2d 915.

No. 78-5281. Youngbe ar  v . Unite d  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1384.

No. 78-5284. Palme r  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 721.

No. 77-1288. Quaglino  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Motions of Martin T. Orne and California 
Attorneys for Criminal Justice for leave to file briefs as amici 
curiae granted. Certiorari denied.

No. 77-1483. National  Autom obi le  Dealers  Assn ., Inc . 
v. Board  of  Govern ors  of  the  Federa l  Reser ve  Syste m . 
C. A. D. C. Cir. Certiorari denied. Mr . Justice  Powe ll  
took no part in the consideration or decision of this petition. 
Reported below: 187 U. S. App. D. C. 240, 571 F. 2d 674.

No. 77-1696. Newp ort  News  Shipb uilding  & Dry  Dock  
Co. et  al . v . Unite d State s . C. A. 4th Cir. Certiorari 
denied. Mr . Justice  Powell  took no part in the considera-
tion or decision of this petition. Reported below: 571 F. 2d 
1283.

No. 77-1540. International  Busines s Machines  Corp . 
v. Fede ral  Communicati ons  Commiss ion  et  al .; and

No. 77-1690. American  Telepho ne  & Telegraph  Co . v . 
Federa l  Communicati ons  Comm iss ion  et  al . C. A. 2d Cir. 
Certiorari denied. Mr . Justi ce  White  would grant certio-
rari. Mr . Justice  Blackmu n  and Mr . Justi ce  Stevens  took 
no part in the consideration or decision of these petitions. 
Reported below: 572 F. 2d 17.
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No. 77-1783. American  National  Bank  v . Equal  Em-
ploym ent  Oppor tunity  Commis si on . C. A. 4th Cir. Cer-
tiorari denied. Mr . Justice  Powe ll  took no part in the 
consideration or decision of this petition. Reported below: 
574 F. 2d 1173.

No. 77-1620. First  Nation al  Bank  & Trust  Compa ny  
in  Alton , Execut or  v . Berke , Receiver . C. A. 7th Cir. 
Certiorari denied. Mr . Just ice  Stevens  took no part in the 
consideration or decision of this petition. Reported below: 
570 F. 2d 187.

No. 77-1758. Associ ation  of  Profes sional  Flight  At -
tendant s  v. Airli ne  Stewards  & Steward esses  Associ ation , 
Local  550, TWU, AFL-CIO, et  al . C. A. 7th Cir. Certio-
rari denied. Mr . Just ice  Stevens  took no part in the con-
sideration or decision of this petition. Reported below: 573 
F. 2d 960.

No. 73-10. Charles  O. Finley  & Co., Inc . v . Kuhn , 
Commissi oner  of  Basebal l , et  al . C. A. 7th Cir. Certio-
rari denied. Mr . Justice  Stevens  took no part in the con-
sideration or decision of this petition. Reported below: 569 
F. 2d 527.

No. 78-148. Kaise r  Alumi num  & Chemical  Corp , et  al . 
v. Columbia  Metal  Culvert  Co ., Inc . C. A. 3d Cir. Cer-
tiorari denied. Mr . Just ice  Stevens  took no part in the 
consideration or decision of this petition. Reported below: 
579 F. 2d 20.

No. 77-6460. Frazier  v . Weatherholtz , Sheri ff ; and
No. 77-6528. Dooley  v . Sheff er , Penitentiary  Superi n -

tendent , et  al . C. A. 4th Cir. Certiorari denied. Mr . 
Just ice  Brennan  and Mr . Justice  Marshall  would grant 
certiorari. Reported below: 572 F. 2d 994.
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No. 78-5135. Larkin  v . Quinn  et  al . C. A. 7th Cir. 
Certiorari denied. Mr . Justi ce  Steve ns  took no part in the 
consideration or decision of this petition. Reported below: 
570 F. 2d 348.

No. 77-1650. Garza  v . Rodrí guez . C. A. 5th Cir. Cer-
tiorari denied. Mr . Just ice  Brennan  and Mr . Justi ce  
Marshall  would grant certiorari. Reported below: 559 F. 
2d 259.

No. 77-6782. Mc Crimmon  et  al . v . Lester , Judge , et  al . 
Sup. Ct. Fla. Certiorari denied. Mr . Justice  Brennan  and 
Mr . Justice  Marshall  would grant certiorari. Reported 
below: 354 So. 2d 381.

No. 77-1679. Estate  of  Wils on  et  al . v . Aiken  Indus -
tries , Inc . Sup. Ct. Pa. Certiorari denied. Reported 
below: 477 Pa. 34, 383 A. 2d 808.

Mr . Justice  Blackm un , concurring.
Mr. Justice Black prefaced his dissent in Boddie v. Con-

necticut, 401 U. S. 371, 389 (1971), with the observation: 
“This is a strange case and a strange holding.” I would apply 
the Justice’s observation to what legal theorizing has effec-
tuated here.

Thomas A. Wilson was the sole shareholder of National 
Carbide Die Company. In 1967, respondent, Aiken Indus-
tries, Inc., purchased Carbide’s assets in exchange for Aiken 
stock. It was agreed that Mr. Wilson would be employed by 
Aiken and that, while so employed, he would refrain from 
competition.

Subsequently, Aiken instituted an equity action in a Penn-
sylvania state court against Wilson. An injunction and dam-
ages were sought. While the suit was pending, Wilson died, 
and the executors of his will were substituted as defendants. 
The claim for injunctive relief was then withdrawn. The 
chancellor found that the decedent had violated both his con-
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tractual and his fiduciary duties, and awarded damages of 
$196,576.751 to Aiken. A court en banc affirmed.

The executors appealed to the Supreme Court of Pennsyl-
vania. That tribunal affirmed the judgment by an equally 
divided vote. Such a result, of course, is no stranger to appel-
late procedure and in itself raises no constitutional issue. See, 
e. g., Carter v. Miller, 434 U. S. 356 (1978); Williams & Wil-
kins Co. v. United States, 420 U. S. 376 (1975).

What is strange, however, and what surely will be inexplica-
ble to many laymen if not to some lawyers, is that dll partici-
pating justices of the Supreme Court of Pennsylvania, six in 
number, concluded that the judgment, in its determination of 
damages, was erroneous. Three voted to affirm on the issue 
of liability, “but would vacate the award insofar as it fixes the 
amount of damages and would remand for the recalculation 
of damages.” 477 Pa. 34, 37, 383 A. 2d 808, 809 (1978). 
The other three “would reverse the decree below on the ground 
the non-competition agreement was not breached.” Id., at 
38, 383 A. 2d, at 809. One opinion was filed for the first 
group of justices. Ibid. Each of the three who would reverse 
filed a separate opinion. Id., at 46, 48, 383 A. 2d, at 814, 815.

The trial court’s judgment, although all six reviewing jus-
tices agreed that it was erroneous, nonetheless was affirmed.2 
The executors, as petitioners here, understandably complain, 
and with some vigor, about what they feel is “a patent mis-
carriage of justice.” Pet. for Cert. 4. They concede that no 
federal question was raised during the state-court proceedings, 
but they assert that this was because “the denial of due proc-
ess occurred in the order of the state appellate court.” Ibid.

1 The parties in their submissions here employ the figure of $193,576.75. 
Pet. for Cert. 4; Brief in Opposition 1. For present purposes the $3,000 
difference is of no significance.

2 “The Court being equally divided with respect to the question of 
appellant’s liability, the decree below is affirmed.” 477 Pa., at 37, 383 
A. 2d, at 809.
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I suppose that this Court necessarily is correct in denying 
the petition for certiorari. It is well established that certio-
rari will not be granted where a federal constitutional issue is 
raised here for the first time on review of a state-court deci-
sion. Moore v. Illinois, 408 U. S. 786, 799 (1972); Cardinale 
v. Louisiana, 394 U. S. 437, 438-439 (1969). There appears 
to be an exception to that rule, however, whenever the federal 
issue arose from an unanticipated ruling of the state court, the 
petition for rehearing presented the first opportunity to raise 
it, and that opportunity was seized. Herndon v. Georgia, 295 
IT. S. 441, 443-444 (1935); Great Northern R. Co. v. Sunburst 
Oil & Refining Co., 287 U. S. 358, 366-367 (1932).

Petitioners in fact applied to the Supreme Court of Penn-
sylvania for reargument. Their application, reproduced in the 
App. to Brief in Opposition la, refers, to be sure, to “a patent 
miscarriage of justice.” Id., at 2a. But the stress is on “a 
substantial conflict of opinion among the Justices on the scope 
of appellate review of an equity adjudication,” and on “the 
law of restrictive covenants in Pennsylvania.” Ibid. In all 
this, any deprival of federal due process is not suggested in so 
many words. In any event, the Pennsylvania court denied 
reargument without explanatory comment. I fear that, as a 
consequence, petitioners fall short of placing themselves within 
the protective exception recognized in the Herndon and 
Sunburst cases. See Beck v. Washington, 369 U. S. 541, 553- 
554 (1962).

I therefore join the Court in its denial of the petition for 
certiorari. I must confess, however, that when a State’s 
highest court unanimously agrees that a judgment is wrong 
but nevertheless affirms that judgment by an equally divided 
vote, I am left with substantial discomfort. That, I suspect, 
is not something this Court can resolve or cure on the record 
before us. I observe only that there ought to be some way on 
the state side—such as rehearing and definitive decision by a 
full complement of justices—for this obviously, and conced- 
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edly, unjust result to be corrected. Otherwise, I fear that there 
will be new recruits to be added to those members of the 
public who already are inclined to agree with Mr. Bumble’s 
well-known remark.3

No. 77-1697. Marsh all , Secre tary  of  Labor  v . Daniel  
Construction  Co ., Inc . C. A. 5th Cir. Certiorari denied. 
Mr . Justice  Brennan  and Mr . Justic e Blackmu n  would 
grant certiorari. Reported below: 563 F. 2d 707.

No. 77-1703. Beatt y  v . Lycoming  County  Childr en ’s  
Service s  et  al . ; and

No. 77-1704. Lehm an  v . Lycoming  County  Children ’s  
Service s  et  al . Sup. Ct. Pa. Certiorari denied. Mr . Jus -
tice  Brennan , Mr . Justic e White , and Mr . Jus tice  
Marsh all  would grant certiorari. Reported below: 477 Pa. 
322, 383 A. 2d 1228.

No. 77-1710. National  Wild lif e Art  Exchange , Inc ., 
et  al . v. Franklin  Mint  Corp . C. A. 3d Cir. Certiorari 
denied. Motion of Ambassador Graphic Arts, Inc., et al. for 
leave to file a brief as amici curiae granted. Certiorari denied. 
Reported below: 575 F. 2d 62.

No. 77-1780. Pennsy lvani a  v . United  States  Tobacco  
Co. Sup. Ct. Pa. Motion of Multistate Tax Commission for 
leave to file a brief as amicus curiae granted. Certiorari 
denied. Mr . Just ice  White  would grant certiorari. Re-
ported below: 478 Pa. 125, 386 A. 2d 471.

No. 77-1785. Kerr -Mc Gee  Chemic al  Corp . v . Andrus , 
Secre tary  of  the  Interior , et  al . C. A. D. C. Cir. Cer-
tiorari denied. Mr . Just ice  Powell  would grant certiorari. 
Reported below: 187 U. S. App. D. C. 426, 574 F. 2d 637.

3 “ ‘If the law supposes that,’ said Mr. Bumble, . . . ‘the law is a ass—a 
idiot.’ ” C. Dickens, Oliver Twist 377 (1912).
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No. 77-1790. Davis  v . Joint  Bar  Ass ociati on  Grieva nce  
Committ ee  for  the  Second  and  Elevent h  Judicial  Dis -
trict s . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari 
denied. Mr . Just ice  Marshall  would grant certiorari. Re-
ported below: 60 App. Div. 2d 613, 402 N. Y. S. 2d 335.

No. 77-1809. Sedali a -Marshall -Boonville  Stage  Line , 
Inc . v. National  Mediation  Board  et  al . C. A. 8th Cir. 
Motions of Commuter Airline Association of America and 
Airline Industrial Relations Conference et al. for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 574 F. 2d 304.

No. 77-1826. Kaise r  Aluminum  & Chemical  Corp . v . 
Consumer  Product  Safe ty  Comm iss ion  et  al . C. A. 3d 
Cir. Certiorari denied. Mr . Justice  Powell  would grant 
certiorari. Mr . Justice  Stevens  took no part in the con-
sideration or decision of this petition. Reported below: 574 
F. 2d 178.

No. 77-6484. Baker  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Mr . Justice  Brennan  would grant certiorari. 
Reported below: 240 Ga. 431, 241 S. E. 2d 187.

No. 77-6607. Johnso n  v . Georgia . Sup. Ct. Ga. Cer-
tiorari denied. Mr . Justi ce  Brennan  would grant certiorari. 
Reported below: 240 Ga. 526, 242 S. E. 2d 53.

No. 77-6953. Schmidt  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Mr . Justice  Brennan  would grant cer-
tiorari. Reported below: 573 F. 2d 1057.

No. 77-6709. Mansf ield  v . Estelle , Correc tions  Direc -
tor . C. A. 5th Cir. Certiorari denied. Mr . Just ice  Black - 
mun  would grant certiorari. Reported below: 568 F. 2d 1366.

No. 78-72. Cox v. Flota  Mercante  Grancolombiana , 
8. A. C. A. 2d Cir. Certiorari denied. Mr . Just ice  Black - 
mun  would grant certiorari. Reported below: 577 F. 2d 798.
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No. 77-6774. Hulsey  v . Arkansas . Sup. Ct. Ark.;
No. 77-6691. Aldridg e  v . Florida . Sup. Ct. Fla.;
No. 77-6385. Peek  v . Georgia . Sup. Ct. Ga.;
No. 77-6702. Campbe ll  v . Georgia . Sup. Ct. Ga.;
No. 77-6744. Stanley  v . Georgia . Sup. Ct. Ga.;
No. 78-5089. Isaacs  et  al . v . Hopper , Warden . Sup. Ct. 

Ga.;
No. 78-6809. Peery  v . Nebras ka . Sup. Ct. Neb.;
No. 77-6563. Dunsdo n  v . Utah . Sup. Ct. Utah;
No. 77-6578. Marve ll  v . Utah . Sup. Ct. Utah;
No. 77-6579. Codi anna  v . Utah . Sup. Ct. Utah;
No. 77-6583. Pierre  v . Utah . Sup. Ct. Utah; and
No. 77-6743. Andrews  v . Utah . Sup. Ct. Utah. Certio-

rari denied. Reported below: No. 77-6774, 261 Ark. 449, 
549 S. W. 2d 73; No. 77-6691, 351 So. 2d 942; No. 77-6385, 
239 Ga. 422, 238 S. E. 2d 12; No. 77-6702, 240 Ga. 352, 240 
S. E. 2d 828; No. 77-6744, 240 Ga, 341, 241 S. E. 2d 173; 
No. 78-5089, 241 Ga. 236, 244 S. E. 2d 849; No. 77-6809, 
199 Neb. 656, 261 N. W. 2d 95; No. 77-6563, 573 P. 2d 343; 
No. 77-6578, 573 P. 2d 343; No. 77-6579, 573 P. 2d 343; No. 
77-6583, 572 P. 2d 1338; No. 77-6743, 574 P. 2d 709.

Mr . Justi ce  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 77-6715. Lars on  v . Mille r . Sup. Ct. Ark. Certio-
rari and other relief denied.

No. 77-6869. Stuart  v . Emory  Univer si ty , Inc ., et  al . 
Sup. Ct. Ga. Certiorari denied. Mr . Justice  Blackmun  
took no part in the consideration or decision of this petition.
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No. 78-49. Southern  Railw ay  Co . et  al . v . Ellington , 
Gover nor  of  Tenness ee , et  al . Sup. Ct. Tenn. Certiorari 
denied. Mr . Justi ce  Blackmun  would grant certiorari. 
Mr . Justic e Powell  took no part in the consideration or 
decision of this petition.

No. 78-66. Angelino  et  al . v . Dods on  et  al . C. A. 3d 
Gir. Motion of respondents Dodson et al. for leave to pro-
ceed in jorma pauperis granted. Certiorari denied. Reported 
below: 571 F. 2d 571.

No. 78-92. First  National  Bank  of  Memp his  v . Smith  
et  al . Sup. Ct. Ark. Certiorari denied. Mr . Justic e  
White , Mr . Justice  Blackmun , and Mr . Justice  Powell  
would grant certiorari. Reported below: 263 Ark. 304, 564 
S. W. 2d 521.

No. 78-135. Jago , Correcti onal  Sup erint ende nt  v . 
Jones . C. A. 6th Cir. Motion of respondent for leave to 
proceed in jorma pauperis granted. Certiorari denied. The  
Chief  Justice  and Mr . Just ice  Stewart  would grant cer-
tiorari. Reported below: 575 F. 2d 1164.

Rehearing Denied
No. 76-1382. United  States  v . Scott , 437 U. S. 82;
No. 76-1650. Ohralik  v . Ohio  State  Bar  Assn ., 436 

U. S. 447;
No. 77-444. Penn  Central  Transport ation  Co . et  al . v . 

New  York  City  et  al ., 438 U. S. 104;
No. 77-528. Federa l  Communicati ons  Commiss ion  v . 

Pacifica  Foundati on , 438 U. S. 726;
No. 77-1217. Simkovi ch  v. Unite d  States , 436 U. S. 925;
No. 77-1253. Nim mo  et  al . v . Grainger  et  al ., 436 U. S. 

932; and
No. 77-1304. Mc Adams  v . Bell , Attorney  General , et  

al ., 435 U. S. 997. Petitions for rehearing denied.
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No. 77-1431. Frink  v . Frink , 436 U. S. 926;
No. 77-1516. Peltzman  v . Central  Gulf  Lines , Inc ., 

436 U. S. 927;
No. 77-1535. Heilman  v . A & M Records , Inc ., 436 U. S. 

952;
No. 77-6307. Mc Cravy  v . Lane , Warden , 436 U. S. 947;
No. 77-6416. James  v . Hogan , Warden , 436 U. S. 947;
No. 77-6463. Buttorff  et  al . v . Unit ed  States , 437 U. S. 

906;
No. 77-6466. Cass idy  v . Unite d  States , 436 U. S. 951;
No. 77-6470. Smith  v . Hopper , Warden , 436 U. S. 950;
No. 77-6512. Kickasola  v . Jim  Wallace  Oil  Co . et  al ., 

436 U. S. 921 ;
No. 77-6517. Wils on  v . Arms trong  et  al ., 436 U. S. 928;
No. 77-6566. Carter  v . Proper ty  Services  of  Ameri ca , 

Inc ., et  al ., 436 U. S. 948;
No. 77-6582. Carter  v . Romines  et  al ., 436 U. S. 948;
No. 77-6639. Chapm an  v . Federal  National  Mortgage  

Assn ., 436 U. S. 961;
No. 77-6648. Nasim  v . Commis sio ner  of  Internal  Rev -

enue , 437 U. S. 907; and
No. 77-6660. Taylor  v . Poehling , Assi stan t  Circuit  

Attorney , City  of  St . Loui s , 437 U. S. 908. Petitions for 
rehearing denied.

No. 76-1726. Mobil  Oil  Corp . v . Higginbotham , Admin -
ist ratri x , et  al ., 436 U. S. 618. Petition for rehearing denied. 
Mr . Justi ce  Brennan  took no part in the consideration or 
decision of this petition.

No. 77-11. Shell  Oil  Co . v . Governor  of  Marylan d  et  
al .; and

No. 77-12. Contin ental  Oil  Co . et  al . v . Govern or  of  
Maryland  et  al ., 437 U. S. 117. Petitions for rehearing 
denied. Mr . Justi ce  Powell  took no part in the considera-
tion or decision of these petitions.
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No. 76-1114. Califo rnia  et  al . v . Southland  Royalty  
Co. et  al .;

No. 76-1133. El  Paso  Natural  Gas  Co . v . Southl and  
Royalty  Co . et  al . ; and

No. 76-1587. Federa l  Energy  Regulatory  Commis si on  
v. Southland  Royalty  Co . et  al ., 436 U. S. 519. Motion of 
Natural Gas Producing Industry Assns. et al., for leave to file 
a brief as amici curiae granted. Motion of respondents not 
to recuse Mr . Justi ce  Stew art  and Mr . Justice  Powell  
denied. Motion of Crane County Development Co. for leave 
to file petition for rehearing denied. Petition for rehearing 
denied. Mr . Justice  Stew art  and Mr . Justice  Powell  took 
no part in the consideration or decision of these motions and 
petition.

No. 76-1484. Zurcher , Chief  of  Police  of  Palo  Alto , 
et . al . v. Stanford  Daily  et  al . ; and

No. 76-1600. Bergna , Dis trict  Attor ney  of  Santa  Clara  
County , et  al . v . Stanford  Daily  et  al ., 436 U. S. 547. 
Motions of American Civil Liberties Union et al. and Report-
ers Committee for Freedom of the Press et al. for leave to file 
briefs as amici curiae granted. Petition for rehearing denied. 
Mr . Justice  Brennan  took no part in the consideration or 
decision of these motions and petition.

No. 77-89. Lucom  v . Reid  et  al ., 434 U. S. 857. Motion 
for leave to file petition for rehearing denied.

No. 77-454. Moorman  Manuf actur ing  Co . v . Bair , Di-
rec tor  of  Revenue  of  Iowa , 437 U. S. 267. Motions of 
Financial Executives Institute, Committee on State Taxation 
of the Council of State Chambers of Commerce, and Motor 
Vehicle Manufacturers Association of the United States, Inc., 
for leave to file briefs as amici curiae granted. Petition for 
rehearing denied.
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No. 77-747. Allied  Structural  Steel  Co . v . Spanna us , 
Attorney  General  of  Minnesota , et  al ., 438 U. S. 234. 
Petition for rehearing denied. Mr . Just ice  Blackmun  took 
no part in the consideration or decision of this petition.

No. 77-955. Powell , Chief , U. S. Capit ol  Police  v . Del - 
lums  et  al .; and

No. 77-1129. Wil son , Former  Chief , Metropoli tan  Po -
lice  Department , et  al . v . Dellu ms  et  al ., 438 U. S. 916. 
Petition for rehearing denied. Mr . Justi ce  Rehnquis t  took 
no part in the consideration or decision of this petition.

October  6, 1978

Miscellaneous Order
No. A-284 (78-540). New  York  Times  Co . et  al . v . New  

Jers ey  et  al . Sup. Ct. N. J. Motion to vacate stay granted, 
and it is ordered that the order of Mr . Justice  Stew art , dated 
September 26, 1978, is hereby vacated. Mr . Justice  Bren -
nan  took no part in the consideration or decision of this 
motion.

Mr . Justice  Marshall , dissenting.
I dissent from the decision of the Court to vacate the stay 

entered by Mr . Justi ce  Stewart  on September 26, 1978.
The motion to vacate provides a third occasion for me to 

consider the merits of the contentions raised by the New York 
Times and Myron Farber in their petition for certiorari. On 
the first occasion, I denied their reapplication for a stay be-
cause of the premature stage of the state-court proceedings. 
New York Times Co. v. Jascalevich, post, p. 1304. Upon peti-
tioners’ reapplication for a stay after they had been held in 
contempt, I expressed my opinion that:

“Given the likelihood that forced disclosure even for 
in camera review will inhibit the reporter’s and news-
paper’s exercise of First Amendment rights, I believe that 
some threshold showing of materiality, relevance, and ne-
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cessity should be required. . . . Examination of the 
record submitted with this application discloses that the 
Superior Court did not make any independent determi-
nations of materiality, relevance, or necessity prior to 
ordering the applicants to submit the subpoenaed ma-
terials for in camera review.” New York Times Co. v. 
Jascalevich, post, at 1335.

I was compelled to deny that reapplication for a stay, how-
ever, because I could not conclude in good faith that four 
Members of this Court would vote to grant a writ of cer-
tiorari, a criterion that must be satisfied before a single Justice 
can grant an application for a stay. Now that the matter is 
presented to the entire Court for decision, I am no longer so 
constrained.

I adhere to my view, notwithstanding the intervening deci-
sion by the Supreme Court of New Jersey, that petitioners 
have raised substantial claims under the First and Fourteenth 
Amendments. Under the circumstances, I believe that both 
the criminal and civil contempt penalties should be stayed 
until this Court disposes of the petition for certiorari.

October  10, 1978

Dismissal Under Rule 60
No. 78-22. Ambass ador  Internati onal  Cultural  Foun -

dation  et  al . v. Superior  Court  of  Calif ornia , County  of  
Los Angeles  (Soll , Real  Party  in  Interes t ). Ct. App. 
Cal., 2d App. Dist. Appeal dismissed under this Court’s 
Rule 60.

Appeals Dismissed
No. 77-1711. Simp son  v . Georgia . Appeal from Ct. App. 

Ga. dismissed for want of substantial federal question. Mr . 
Justice  Brennan , Mr . Justice  Stewart , and Mr . Justi ce  
Marsh all  would reverse the conviction. Reported below: 
144 Ga. App. 657, 242 S. E. 2d 265.
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No. 77-1849. Chicag o  Sheraton  Corp . v . Zaban  et  al . 
Appeal from Sup. Ct. Ill. dismissed for want of substantial 
federal question. Mr . Justice  Brennan  and Mr . Justic e  
Blackmun  would note probable jurisdiction and set case for 
oral argument. Reported below: 71 Ill. 2d 85, 373 N. E. 2d 
1318.

No. 78-236. Metropoli tan  Developm ent  & Housing  
Agenc y v . South  Central  Bell  Telepho ne  Co . et  al . 
Appeal from Sup. Ct. Tenn, dismissed for want of substantial 
federal question.

No. 78-5267. White  v . Stubbs . Appeal from Sup. Ct. 
Miss, dismissed for want of substantial federal question. Re-
ported below: 359 So. 2d 354.

No. 78-5296. Hornick  v . Young  Women ’s Christ ian  
Ass ociati on  of  Madison , Wisconsi n , Inc . Appeal from Sup. 
Ct. Wis. dismissed for want of substantial federal question.

No. 78-246. Armstrong  v . New  Mexico . Appeal from 
Sup. Ct. N. M. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 91 N. M. 
751, 580 P. 2d 972.

No. 78-276. Lerner  v . Hynes , Depu ty  Attorney  Gen -
eral  of  New  York ; and Far  Rockaway  Nursing  Home  et  
al . v. Hynes , Depu ty  Attorney  General  of  New  York . 
Ct. App. N. Y. Appeal as to first case dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Appeal as to second case dismissed for want of substantial 
federal question. Reported below: 44 N. Y. 2d 329, 376 N. E. 
2d 1294 (first case); 44 N. Y. 2d 383, 377 N. E. 2d 446 (second 
case).
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No. 78-248. Sess oms  v . Redev elop ment  Authority  of  
Beaver  County , Beaver , Pennsylv ania , et  al . Appeal 
from D. C. W. D. Pa. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

Miscellaneous Orders
No. A-102 (78-427). Gaetano  et  al . v . Silb ert , U. S. 

Attorney . C. A. D. C. Cir. Application for injunction 
presented to Mr . Justice  White , and by him referred to the 
Court, denied.

No. A-215. Unborn  Child  Roe , by  Ernes t  v . Siri ca , 
U. S. Dist rict  Judge . D. C. D. C. Application for injunc-
tion, presented to Mr . Justice  White , and by him referred 
to the Court, denied.

No. 77-654. Great  Atlantic  & Pacifi c  Tea  Co ., Inc . v . 
Federa l  Trade  Commiss ion . C. A. 2d Cir. [Certiorari 
granted, 435 U. S. 922.] Motion of Samuel E. Parker et al. 
for leave to file brief as amici curiae denied. Motion of Small 
Business Legislative Council for leave to file brief as amicus 
curiae granted. Mr . Justice  Steve ns  took no part in the 
consideration or decision of these motions.

No. 77-742. Miller , Director , Department  of  Chil -
dren  and  Family  Services  of  Illinoi s , et  al . v . Youaki m  
et  al . C. A. 7th Cir. [Probable jurisdiction noted, 434 U. S. 
1060.] Motion of American Orthopsychiatric Assn, et al. for 
leave to file a brief as amici curiae granted. Mr . Just ice  
Stevens  took no part in the consideration or decision of this 
motion.

No. 77-920. Thor  Powe r  Tool  Co . v . Commis si oner  of  
Internal  Revenue . C. A. 7th Cir. [Certiorari granted, 435 
U. S. 914.] Motion of petitioner for additional time for oral 
argument denied.
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No. 77-753. Internat ional  Brotherhood  of  Teams ter s , 
Chauffeurs , Warehous eme n & Helpers  of  America  v . 
Danie l ; and

No. 77-754. Local  705, Internati onal  Brotherhood  of  
Teamste rs , Chauffeurs , Warehousem en  & Helpers  of  
America , et  al . v . Daniel . C. A. 7th Cir. [Certiorari 
granted, 434 U. S. 1061.] Motion of Securities and Exchange 
Commission for leave to participate in oral argument as 
amicus curiae granted, and 15 additional minutes allotted for 
that purpose. Petitioners also allotted 15 additional minutes 
for oral argument. Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae denied.

No. 77-922. Chrys ler  Corp . v . Brown , Secretary  of  
Defe nse , et  al . C. A. 3d Cir. [Certiorari granted, 435 U. S. 
914.] Motion of Federation of American Hospitals for leave 
to file a brief as amicus curiae denied.

No. 77-961. New  York  Telepho ne  Co . et  al . v . New  
York  State  Departme nt  of  Labor  et  al . C. A. 2d Cir. 
[Certiorari granted, 435 U. S. 941.] Motion of National 
Lawyers Guild for leave to file a brief as amicus curiae, 
granted.

No. 77-1105. Herbert  v . Lando  et  al . C. A. 2d Cir. 
[Certiorari granted, 435 U. S. 922.] Motion of Time Inc. for 
leave to file a brief as amicus curiae denied.

No. 77-1255. Anders , Solicitor  of  Richland  County  v . 
Floyd . Appeal from D. C. S. C. Motion of Alan Ernest to 
be appointed counsel or guardian ad litem for unborn children 
denied.

No. 77-6067. Duren  v . Mis so uri . Sup. Ct. Mo. [Cer-
tiorari granted, 435 U. S. 1006.] Motion of petitioner for 
divided argument granted.

No. 78-238. Dick  v . Unite d  States . Motion for leave to 
file petition for writ of prohibition denied.
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No. 77-6431. Caban  v . Mohammed  et  ux . Ct. App. 
N. Y. [Probable jurisdiction noted, 436 U. S. 903.] Motion 
of the Legal Aid Society of New York City for leave to file a 
brief as amicus curiae denied.*  Motion of Attorney General 
of New York for leave to present oral argument as amicus 
curiae in support of appellees granted.

Probable Jurisdiction Noted or Postponed
No. 77-1810. Arizona  Public  Servic e  Co . et  al . v . Snead , 

Director  of  Revenue  Divis ion , Depa rtme nt  of  Taxatio n  
and  Revenue  of  New  Mexico , et  al . Appeal from Sup. Ct. 
N. M. Probable jurisdiction noted. Reported below: 91 
N. M. 485, 576 P. 2d 291.

No. 78-233. Personne l  Adminis trator  of  Massachu -
set ts  et  al . v. Feeney . Appeal from D. C. Mass. Probable 
jurisdiction noted. Reported below: 451 F. Supp. 143.

No. 78-225. Babb itt , Governor  of  Arizona , et  al . v . 
United  Farm  Worker s National  Union  et  al . Appeal 
from D. C. Ariz. Further consideration of question of juris-
diction postponed to hearing of case on the merits. Reported 
below: 449 F. Supp. 449.

Certiorari Granted
No. 77-1497. Arkansas  v . Sanders . Sup. Ct. Ark. Cer-

tiorari granted. Reported below: 262 Ark. 595, 559 S. W. 2d 
704.

No. 77-1806. Ford  Motor  Co . (Chicago  Stamp ing  Plant ) 
v. Nati onal  Labor  Relat ions  Board  et  al . C. A. 7th Cir. 
Certiorari granted. Reported below: 571 F. 2d 993.

No. 78-91. Jones  et  al . v. Wolf  et  al . Sup. Ct. Ga. 
Certiorari granted. Reported below: 241 Ga. 208, 243 S. E. 
2d 860.

^Repor te r ’s Not e : On October 30, 1978, this portion of the order was 
vacated and the amicus curiae brief was ordered filed, post, p. 924.]
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No. 77-6540. Ramsey  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Motion of petitioner for leave to pro-
ceed in forma pauperis and certiorari granted. Reported 
below: 61 App. Div. 2d 891, 401 N. Y. S. 2d 671.

No. 78-17. United  Gas  Pipe  Line  Co . v . Mc Combs  et  
al .; and

No. 78-249. Federal  Energy  Regula tory  Commi ssion  
v. Mc Combs  et  al . C. A. 10th Cir. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral argu-
ment. Mr . Justi ce  Stewart  took no part in the considera-
tion or decision of these petitions. Reported below: 570 F. 
2d 1376.

No. 78-38. International  Brothe rhood  of  Elect rical  
Workers  et  al . v . Foust . C. A. 10th Cir. Certiorari 
granted limited to Question 3 presented by the petition. Re-
ported below: 572 F. 2d 710.

Certiorari Denied. (See also Nos. 78-246, 78-248, and 78- 
276, supra.)

No. 77-1613. Eastern  Central  Motor  Carrie rs  Ass n ., 
Inc ., et  al . v . Inters tate  Commerce  Comm issi on  et  al .; 
and

No. 77-1727. Southern  Motor  Carriers  Rate  Conf er -
ence , Inc . v. Inter sta te  Commerce  Comm is si on  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 571 F. 2d 
784.

No. 77-1824. Horne  et  ux . v . Commis sio ner  of  Internal  
Reve nue . C. A. 9th Cir. Certiorari denied. Reported be-
low: 523 F. 2d 1363.

No. 77-5343. Barclay  et  al . v . Florida . Sup. Ct. Fla. 
Certiorari denied. Reported below: 343 So. 2d 1266.

No. 77-6543. Jones  v . Virginia . Sup. Ct. Va. Certio-
rari denied. Reported below: 218 Va. 757, 240 S. E. 2d 658.
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No. 77-6790. Ochoa  v . Estelle , Correc tions  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d 
1366.

No. 77-6899. Santi fer  v . Mabry , Correct ion  Commi s -
sioner . C. A. 8th Cir. Certiorari denied.

No. 77-7001. Ruderer  v . Unit ed  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 749.

No. 77-7015. Rauch  v . Unite d  State s ; and
No. 78-5022. Cors a v . United  Stat es . C. A. 2d Cir. 

Certiorari denied. Reported below: 574 F. 2d 706.

No. 78-51. J. Ray  Mc Dermot t  & Co., Inc . v . National  
Labor  Relatio ns  Board . C. A. 5th Cir. Certiorari denied. 
Reported below: 571 F. 2d 850.

No. 78-65. Indep ende nt  Cosme tic  Manufactur ers  & 
Dist ribu tors , Inc . v . Departme nt  of  Health , Educati on , 
and  Welfare  et  al . C. A. D. C. Cir. Reported below: 
187 U. S. App. D. C. 342, 574 F. 2d 553.

No. 78-88. Dr . John  T. Mac Donald  Found atio n , Inc ., 
dba  Doctor s ’ Hospi tal  v . Califano , Secret ary  of  Health , 
Education , and  Welfar e , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 571 F. 2d 328.

No. 78-93. Rumpf  et  al . v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 576 F. 2d 818.

No. 78-108. Chapman , Admini strator  v . United  Stat es . 
C. A. 7th Cir. Certiorari denied. Reported below: 575 F. 
2d 147.

No. 78-137. Taylor  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 232.

No. 78-149. Walls  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 690.
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No. 78-174. M. W. Zack  Metal  Co . v . The  Severn  River  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 727.

No. 78-177. Burke , Commissi oner  of  Education  of  
New  Jersey , et  al . v . New  Jers ey  Education  Ass n , et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 579 F. 2d 
764.

No. 78-181. Sizemore  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-196. Swe ene y  v . Cote  & Reney  Lumber  Co ., Inc . 
C. A. 1st Cir. Certiorari denied.

No. 78-200. Workman  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-212. Roubas  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 55 Ill. App. 3d 1119, 375 
N. E. 2d 588.

No. 78-226. Moody  v . Kansa s . Sup. Ct. Kan. Certio-
rari denied. Reported below: 223 Kan. 699, 576 P. 2d 637.

No. 78-227. Gates  v . Iowa . Ct. App. Iowa. Certiorari 
denied. Reported below: 268 N. W. 2d 652.

No. 78-228. Florida  East  Coast  Properti es , Inc . v . 
Metropoli tan  Dade  County . C. A. 5th Cir. Certiorari de-
nied. Reported below: 572 F. 2d 1108.

No. 78-235. Pitts burgh  & New  England  Truckin g  Co . 
v. United  State s  et  al . C. A. 2d Cir. Certiorari denied.

No. 78-243. Martin  Theatres  of  Texas , Inc . v . Bul -
lock , Comptr oll er  of  Public  Accou nts , et  al .; and

No. 78-260. ABC Inters tate  Theatre s , Inc . v . Bul -
lock , Comp trolle r  of  Public  Accounts , et  al . Ct. Civ. 
App. Tex., 3d Sup. Jud. Dist. Certiorari denied. Reported 
below: 557 S. W. 2d 337.



ORDERS 895

439 U.S. October 10, 1978

No. 78-251. Wright  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 267 Ind. 590, 372 N. E. 2d 453.

No. 78-252. Federal  Realty  Estate s Co ., now  known  
as  Timbers  Develop ment  Co . v . City  of  Chic ago  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 
2d 748.

No. 78-255. Sutherla nd  Marine  Co . v . Penn  Central  
Transp ortation  Co . et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 578 F. 2d 1375.

No. 78-256. Flaim  v . Illi nois . Ct. Cl. of Ill. Certiorari 
denied.

No. 78-261. Independent  Invest or  Protec tive  League  
et  al . v. Touche  Ross  & Co. C. A. 2d Cir. Certiorari de-
nied. Reported below: 607 F. 2d 530.

No. 78-269. Milgo  Electronic  Corp , et  al . v . Wes tern  
Electric  Co ., Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 568 F. 2d 1203 and 573 F. 2d 255.

No. 78-285. Ivime y  v. Bourque , dba  Dick ’s Auto  Body . 
C. A. 1st Cir. Certiorari denied. Reported below: 577 F. 2d 
721.

No. 78-286. Frazier  v . Kentucky . Ct. App. Ky. Cer-
tiorari denied.

No. 78-366. Fried  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 787.

No. 78-368. Glori oso  et  al . v. United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 580 F. 2d 1050.

No. 78-371. Bernst ein  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-387. Hoope r  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 496.



896 OCTOBER TERM, 1978

October 10, 1978 439 U.S.

No. 78-395. Terry  et  ux . v . Klamath  Production  Credit  
Assn . Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 78-5006. Ols on  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 576 F. 2d 1267.

No. 78-5028. Brager  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 399.

No. 78-5047. Johnson  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5067. Jones  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 78-5076. Self  v . Unite d States . C. A. 6th Cir. 
Certiorari denied. Reported below: 574 F. 2d 363.

No. 78-5084. Louder man  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 576 F. 2d 1383.

No. 78-5087. Thompson  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 579 F. 2d 1184.

No. 78-5093. Pole to  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5095. Popej oy  v . Unite d  States  C. A. 10th Cir.
Certiorari denied. Reported below: 578 F. 2d 1346.

No. 78-5113. Young  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5128. Lee  v . Unit ed  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5136. Abbott  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 78-5141. Mc Ginnis  v . United  States ; and
No. 78-5171. Miroya n  v . Unite d  States . C. A. 9th Cir.

Certiorari denied. Reported below: 577 F. 2d 489.
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No. 78-5153. Jafree  v . Cleveland  State  Univer si ty  et  
al . C. A. 6th Cir. Certiorari denied. Reported below: 575 
F. 2d 1337.

No. 78-5189. Dickson  v . Colman , Sherif f , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 569 F. 2d 1310.

No. 78-5214. Jackson  v . New  York . App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 
61 App. Div. 2d 1071, 403 N. Y. S. 2d 132.

No. 78-5215. Larso n  v . Miller . Sup. Ct. Ark. Certio-
rari denied.

No. 78-5219. Mayo  v . Virgi nia . Sup. Ct. Va. Certiorari 
denied.

No. 78-5220. Slocum  v . Hopper , Warde n . C. A. 5th Cir. 
Certiorari denied.

No. 78-5221. Johnson  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied.

No. 78-5222. King , aka  Mc Cullough  et  al . v . United  
States . C. A. 7th Cir. Certiorari denied. Reported below: 
582 F. 2d 1284.

No. 78-5229. Tracy , deceased , by  Voigt  v . Univers ity  of  
Utah  Hospi tal  et  al . Sup. Ct. Utah. Certiorari denied.

No. 78-5236. Gamble  v . Estel le , Corrections  Director , 
et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5238. Kavanaugh  v . Grundm an  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 577 F. 2d 748.

No. 78-5239. Ruetz  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 268 Ind. 42, 373 N. E. 2d 152.

No. 78-5244. Martin  v . Corpus  Chris ti  Paris h  Credit  
Union . Sup. Ct. La. Certiorari denied. Reported below: 
358 So. 2d 295.
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No. 78-5246. Rice  v . Colo rad o . Ct. App. Colo. Certio-
rari denied. Reported below: 40 Colo. App. 357, 579 P. 2d 
647.

No. 78-5257. Mc Farland  v . Califano , Secretary  of  
Healt h , Education , and  Welfare . C. A. 5th Cir. Certio-
rari denied. Reported below: 577 F. 2d 144.

No. 78-5259. Tarranc e  v . Bordenk ircher , Penite ntiar y  
Superi ntendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 575 F. 2d 1338.

No. 78-5261. Hawkins  v . Ohio . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 78-5269. Bolts  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 558 F. 2d 316.

No. 78-5280. Good  Shiel d  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1287.

No. 78-5287. Groga n  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 1133.

No. 78-5300. Gonzales  v . Unite d States . C. A. 7th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1284.

No. 78-5301. Gibson  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 556.

No. 78-5306. Cruz -Beltran  v . Unite d  States ; and
No. 78-5308. Cruz -Beltran  v . United  States . C. A. 

5th Cir. Certiorari denied. Reported below: 578 F. 2d 870.

No. 78-5309. Mitc hell  et  al . v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Reported below: 578 F. 2d 735.

No. 78-5312. Pinckney  v . Unite d States . C. A. 4th 
Cir. Certiorari denied.

No. 78-5315. Philli ps  v . Snyder  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 869.
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No. 78-5319. Auten  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 570 F. 2d 1284.

No. 78-5325. Dobso n v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 585 F. 2d 55.

No. 78-5353. Campb ell  v . Michi gan . Ct. App. Mich. 
Certiorari denied.

No. 77-1756. Sherwo od  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Mr . Just ice  Brennan , Mr . Justice  
Stewart , and Mr . Justice  Marsh all  would grant the peti-
tion and reverse the conviction. Reported below: 568 F. 2d 
771.

No. 77-6946. Allen  et  al . v . Georgi a . Ct. App. Ga. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justi ce  
Stew art , and Mr . Justi ce  Marsh all  would grant the peti-
tion and reverse the conviction. Reported below: 144 Ga. 
App. 233, 240 S. E. 2d 754.

No. 77-6962. Wood  v . Georgi a . Ct. App. Ga. Certio-
rari denied. Mr . Just ice  Brennan , Mr . Justi ce  Stewart , 
and Mr . Just ice  Marsh all  would grant the petition and 
reverse the conviction. Reported below: 144 Ga. App. 236, 
240 S. E. 2d 743.

No. 78-131. Mascolo  et  al . v. Mass achuset ts . Ct. 
App. Mass. Certiorari denied. Mr . Justice  Brennan , Mr . 
Justice  Stewart , and Mr . Justice  Marshall  would grant 
the petition and reverse the conviction. Reported below: 
— Mass. App. —, 375 N. E. 2d 17.

No. 78-207. Dobbs  v . Georg ia . Ct. App. Ga. Certio-
rari denied. Mr . Just ice  Brennan , Mr . Justice  Stew art , 
and Mr . Justic e Mars hall  would grant the petition and 
reverse the conviction. Reported below: 145 Ga. App. 14, 
243 S. E. 2d 275.
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No. 77-1822. Indiana  v . Martin . C. A. 7th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Mr . Justice  Stevens  took no 
part in the consideration or decision of this motion and peti-
tion. Reported below: 577 F. 2d 749.

No. 78-188. Mellon  Bank , N. A. v. Southland  Mobi le  
Homes  of  South  Carolin a , Inc ., et  al . Sup. Ct. S. C. 
Certiorari denied. Reported below: 270 S. C. 525 and 527, 
244 S. E. 2d 211 and 212.

Mr . Justice  Blackm un , dissenting.
This case raises a substantial issue concerning state-court 

venue of a transitory cause of action asserted against a 
national bank. For me, the issue merits plenary considera-
tion, and I dissent from the Court’s denial of certiorari 
insofar as the case concerns one of the two respondents.

Petitioner Mellon Bank, N. A., is a national banking associa-
tion with principal place of business in Pittsburgh, Pa. In 
1972, respondent Associates Financial Services Company, Inc., 
and Mellon executed an agreement under which Associates 
was to seek out mobile-home dealers whose time-sale contracts 
for retail sales of mobile homes could be financed by Mellon. 
Respondent Southland Mobile Homes of South Carolina, Inc., 
operated mobile-home retail sales lots in the State of South 
Carolina and was induced by Associates to enter Mellon’s 
mobile-home service program. As a consequence, Mellon 
directly financed a number of Southland’s sales. The program 
provided for Mellon’s release to Southland of something less 
than the full purchase price of any mobile home so sold, with 
the balance to be held in reserve for six months, after which 
only a 2% contingency fund was retained. At Southland’s 
request, the total reserve later was limited to $20,000 in return 
for a personal guarantee from Southland’s president and other 
security.

Southland subsequently instituted in the Court of Common
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Pleas for Sumter County, S. C., this breach-of-contract action 
against both Mellon and Associates. The latter answered and 
filed a cross-complaint against Mellon. Mellon, by special 
appearance as allowed by state law, challenged the state 
court’s jurisdiction over it on the grounds that it was “located” 
in Allegheny County, Pa., and that, under Rev. Stat. § 5198, 
12 U. S. C. § 94,1 a state-court suit against it could be brought 
only in Allegheny County.2 The court, however, ruled that 
it had jurisdiction over Mellon. It concluded that branch 
banking for the benefit of Mellon was taking place at Asso-
ciates’ office; that South Carolina’s long-arm statute, S. C. 
Code §36-2-803 (1977), applied; and that Mellon by its 
conduct had waived any immunity from suit in South Carolina 
it may have possessed.

Mellon appealed to the Supreme Court of South Carolina. 
In an opinion concerning Associates, 270 S. C. 527, 244 S. E. 2d 
212 (1978), that court, without considering waiver, affirmed.3

1 “Suits, actions and proceedings against any association under this 
chapter may be had in any district or Territorial court of the United 
States held within the district in which such association may be estab-
lished, or in any State, county, or municipal court in the county or city in 
which said association is located having jurisdiction in similar cases.”

2 A supporting affidavit from an officer of Mellon recited that Mellon 
maintained no office in South Carolina; that there were no employees or 
agents of Mellon, or of a subsidiary or affiliate, in that State; that Mellon 
purchased commercial paper from financial institutions throughout the 
country; and that Associates was one of those institutions.

3 In a separate opinion concerning Southland, 270 S. C. 525, 244 S. E. 
2d 211 (1978), the court ruled that, although there was timely notice of 
intention to appeal, service upon Southland of the “proposed case and 
exceptions” was untimely under S. C. Code § 18-9-70 (1976) and Circuit 
Court Rule 49, and it therefore “was the duty of the circuit judge to 
dismiss the appeal.” The plausible argument that this untimeliness 
feature provides an adequate state ground for the court’s decision is 
sufficient to convince me that the case with respect to respondent South-
land is nonreviewable. See R. Stern & E. Gressman, Supreme Court 
Practice § 3.31 (5th ed. 1978). No claim of untimeliness, however, is 
raised with respect to Associates.
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The proliferation of branch banking has produced problems 
of state-court venue with respect to national banks not 
envisioned when § 94’s predecessor statutes were enacted more 
than a century ago. Just last Term we considered the appli-
cation of § 94 to a bank’s conduct of banking business at an 
authorized branch within the State of its “location,” and held 
that venue need not be restricted to the county where the 
bank’s charter had been issued. Citizens & Southern Nat. 
Bank v. Bougas, 434 U. S. 35 (1977). And the Court recently 
held that § 94 was mandatory, not permissive, in its operation 
and, absent waiver, that a national bank with principal place 
of business in New York and with no office or agent in Utah, 
and not regularly conducting business in that State, could not 
be sued in a Utah state court for breach of contract. National 
Bank v. Associates of Obstetrics, 425 U. S. 460 (1976). See 
also Mercantile Nat. Bank v. Langdeau, 371 U. S. 555 (1963), 
and Michigan Nat. Bank v. Robertson, 372 U. S. 591 (1963). 
The latter case on its facts is not dissimilar to the present one, 
for it concerned notes and lien instruments delivered to a local 
dealer upon purchases of house trailers in Nebraska, followed 
by the dealer’s negotiating the notes and instruments to a 
national bank in Michigan. The Court held that,. absent 
waiver, the bank could not be sued in Nebraska. See Bank 
of America v. Whitney Bank, 261 U. S. 171 (1923), and First 
Nat. Bank v. Dickinson, 396 U. S. 122 (1969).

Whether, as the South. Carolina courts held, Associates was 
Mellon’s agent in South Carolina and, as a consequence, 
Mellon was engaged in branch banking in that State to an 
extent sufficient to sustain venue there under § 94 is, for this 
Court at least, a new issue. I think that issue is sufficiently 
important for national banks generally, and for those doing 
business with national banks or in competition with them, 
that it receive plenary consideration here. The South Caro-
lina courts, of course, may be correct in their rulings, but I am 
uncertain enough about their result in the light of this Court s 
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cases cited above that I would grant certiorari. I therefore 
dissent from the Court’s refusal to take this case.

No. 78-247. Manatee  Cablevision  Corp . v . Florida  
Power  & Light  Co . C. A. 5th Cir. Certiorari denied. Mr . 
Justice  Stevens  took no part in the consideration or decision 
of this petition. Reported below: 573 F. 2d 83.

No. 78-5143. Seidenberg  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Mr . Justi ce  Stewart  would grant 
certiorari. Reported below: 577 F. 2d 738.

No. 78-5159. Moore  v . Georgia . Sup. Ct. Ga.; and
No. 78-5240. Hughes  v . Texas . Ct. Crim. App. Tex. 

Certiorari denied. Reported below: No. 78-5159, 240 Ga. 
807, 243 S. E. 2d 1; No. 78-5240, 562 S. W. 2d 857.

Mr . Justice  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 77-555. Buck  v . Board  of  Educat ion  of  the  City  

of  New  York  et  al ., 438 U. S. 904. Petition for rehearing 
denied.

No. 77-6569. Gonzalez  v . Unite d States  et  al ., 436 
U. S. 960. Motion for leave to file petition for rehearing 
denied.

October  13, 1978
Miscellaneous Orders

No. A-322. COBERLY ET AL. V. McCARTNEY ET AL. Sup. 
Ct. App. w. Va. Application for stay, presented to Mr . 
Justi ce  Powell , and by him referred to the Court, denied.
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No. A-338. Espi noza  v . United  States . Application for 
stay of proceedings in the United States District Court for 
the Southern District of West Virginia, presented to The  
Chief  Just ice , and by him referred to the Court, denied.

October  16, 1978

Appeals Dismissed
No. 77-6835. Wayla nd  v . Town  of  Ipsw ich . Appeal 

from C. A. 1st Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for 
writ of certiorari, motion for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Monett v. 
Department of Social Services of New York City, 436 U. S. 
658 (1978).

No. 77-6868. Runyan  v . Califor nia . Appeal from Sup. 
Ct. Cal. dismissed for want of final judgment.

No. 78-265. Willman  ?;. Minnesot a . Appeal from Sup., 
Ct. Minn, dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 266 N. W. 2d 
187.

No. 78-278. Torres , Conservator  v . Illino is . Appeal 
from App. Ct. Ill., 3d Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
56 Ill. App. 3d 1003, 372 N. E. 2d 445.

No. 78-5255. Kelley  v . Vermon t . Appeal from Sup. Ct. 
Vt. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 136 Vt. 322, 388 
A. 2d 379.
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No. 78-294. Southern  Calif ornia  Edison  Co . v . Public  
Utiliti es  Commis sion  of  Calif ornia . Appeal from Sup. 
Ct. Cal. dismissed for want of properly presented federal ques-
tion. Reported below: 20 Cal. 3d 813, 576 P. 2d 945.
Certiorari Granted—Reversed and Remanded. (See No. 77- 

1515, ante, p. 1.)
Certiorari Gra/nted—Vacated and Remanded. (See No. 77- 

6835, supra.)

Miscellaneous Orders
No. A-315 (77-1844). City  of  Mobi le , Alabama , et  al . 

v. Bolden  et  al . C. A. 5th Cir. [Probable jurisdiction 
noted, ante, p. 815.] Application of appellees to vacate 
order issued by the United States District Court for the 
Southern District of Alabama, on October 3, 1978, presented 
to Mr . Justi ce  Powe ll , and by him referred to the Court, 
denied.

No. D-129. In  re  Disbarm ent  of  Fitzpatr ick . Disbar-
ment entered. [For earlier order herein, see 434 U. S. 980.]

No. D-132. In re  Disb arment  of  Esser . Disbarment 
entered. [For earlier order herein, see 435 U. S. 949.]

No. D-134. In re  Dis barm ent  of  Beit ling . Disbar-
ment entered. [For earlier order herein, see 435 U. S. 993.]

No. D-136. In  re  Dis barm ent  of  Bremers . It is or-
dered that Ralph R. Bremers, of Omaha, Neb., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-137. In  re  Dis barm ent  of  Gilber t . It is ordered 
that Ira Stuart Gilbert, of Chicago, Ill., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.
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No. D-138. In  re  Disbarm ent  of  Mueller . It is or-
dered that Paul C. Mueller, of Plantation, Fla., be suspended 
from the practice of law in this Court and that a rule issue 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-139. In  re  Disbarment  of  Wandel . It is ordered 
that John Joseph Wandel, of Los Angeles, Cal., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-140. In re  Disbarment  of  Ray . It is ordered 
that Samuel B. Ray, Jr., of Barnwell, S. C., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-141. In  re  Disbarment  of  Gasque . It is ordered 
that J. Ralph Gasque, of Marion, S. C., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-142. In  re  Disbarment  of  Foste r . It is ordered 
that Marvin F. Foster, Jr., of San Antonio, Tex., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 73, Orig. Calif ornia  v . Nevada . State of Nevada’s 
answer to amended complaint and its counterclaim and State 
of California’s reply to the counterclaim are referred to the 
Special Master. [For earlier order herein, see, e. g., 438 U. S. 
913.]
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No. 76-808. Ambach , Commi ss ioner  of  Educat ion  of  
the  State  of  New  York , et  al . v . Norwi ck  et  al . Ap-
peal from D. C. S. D. N. Y. [Probable jurisdiction noted 
sub nom. Nyquist v. Norwich, 436 U. S. 902.] Motion of 
Washington Lawyers’ Committee for Civil Rights Under Law 
et al. for leave to file a brief as amici curiae granted.

No. 77-648. Federa l  Energy  Regulatory  Comm iss ion  
v. Pennzoi l  Produc ing  Co . et  al . C. A. 5th Cir. [Certio-
rari granted, 436 U. S. 955.] Motion of respondents for 
divided argument granted. Mr . Just ice  Stew art  and Mr . 
Justi ce  Powell  took no part in the consideration or decision 
of this motion.

No. 77-926. Canno n v . Univers ity  of  Chicag o  et  al . 
C. A. 7th Cir. [Certiorari granted, 438 U. S. 914.] Motion 
of petitioner for additional time for oral argument denied.

No. 77-1119. Orr  v. Orr . Ct. Civ. App. Ala. {Probable 
jurisdiction noted, 436 U. S. 924.] Motion of American Civil 
Liberties Union for leave to file a brief as amicus curiae 
granted.

No. 77-1254. Vance , Secre tary  of  State , et  al . v . Brad -
ley  et  al . D. C. D. C. [Probable jurisdiction noted, 436 
U. S. 903.] Motion of Claude Pepper et al. for leave to file 
a brief as amici curiae granted.

No. 77-1327. Lake  Country  Estat es , Inc ., et  al . v . 
Tahoe  Region al  Planning  Agency  et  al . C. A. 9th Cir. 
[Certiorari granted, 436 U. S. 943.] Motion of respondents 
for divided argument granted. Alternative request for addi-
tional time for oral argument denied.

No. 77-1388. Massac husett s v . White . Sup. Jud. Ct. 
Mass. [Certiorari granted, 436 U. S. 925.] Motion of Amer-
icans for Effective Law Enforcement, Inc., for leave to file a 
brief as amicus curiae granted.
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No. 77-1378. Japa n Line , Ltd ., et  al . v . County  of  
Los Angeles  et  al . Sup. Ct. Cal. [Probable jurisdiction 
postponed, 436 U. S. 955.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae 
granted and 15 additional minutes allotted for that purpose. 
Appellees also allotted an additional 15 minutes for oral 
argument.

No. 77-1413. Aronso n  v . Quick  Point  Pencil  Co . C. A. 
8th Cir. [Certiorari granted, 436 U. S. 943.] Motions of 
Licensing Executives Society (U. S. A.), Inc., Patent, Trade-
mark and Copyright Section of the State Bar of Texas, and 
American Patent Law Assn, for leave to file briefs as amici 
curiae, granted. Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae granted and 15 
additional minutes allotted for that purpose. Respondent also 
allotted 15 additional minutes for oral argument.

No. 77-1465. Direct or , Off ice  of  Workers ’ Compe nsa -
tion  Programs , United  State s Depart ment  of  Labor  v . 
Rasmu ss en  et  al . ; and

No. 77-1491. Geo  Control , Inc ., et  al . v . Rasmu sse n  
et  al . C. A. 9th Cir. [Certiorari granted, 436 U. S. 955.] 
Motion of American Insurance Assn, et al. for leave to file a 
brief as amici curiae granted. Motion of petitioners to dis-
pense with printing appendix granted.

No. 77-5992. Addington  v . Texas . Sup. Ct. Tex. [Prob-
able jurisdiction noted, 435 U. S. 967.] Motion of American 
Psychiatric Assn, for divided argument granted.

No. 78-5351. Green  v . Rals ton , U. S. Magis trate , et  
al .; and

No. 78-5368. Vick  v . United  State s . Motions for leave 
to file petitions for writs of mandamus denied.
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No. 78-5407. Green  v . Miss ouri  Board  of  Probation  
and  Parole . Motion for leave to file petition for writ of 
habeas corpus denied.

Probable Jurisdiction Noted
No. 77-6673. Brown  v . Texas . Appeal from County Ct. 

at Law No. 2, El Paso County. Motion of appellant for leave 
to proceed in forma pauperis granted. Probable jurisdiction 
noted and case set for oral argument together with No. 77- 
1680, Michigan n . DeFillippo [certiorari granted, ante, p. 
816].

Certiorari Granted
No. 77-983. Washi ngto n  et  al . v . Washi ngton  State  

Comm ercial  Pass enge r  Fis hin g  Vessel  Assn , et  al .; and 
Washi ngton  et  al . v . Puget  Sound  Gillne tters  Assn , et  
al . Sup. Ct. Wash. Certiorari granted and case set for oral 
argument with Washington v. United States, No. 78-119, and 
Puget Sound Gillnetters Assn. v. United States District Court 
for the Western District of Washington, No. 78-139, imme-
diately infra. Reported below: 88 Wash. 2d 677, 565 P. 2d 
1151 (first case); 89 Wash. 2d 276, 571 P. 2d 1373 (second 
case).

No. 78-119. Washi ngton  et  al . v . Unite d States  et  
al .; and

No. 78-139. Puget  Sound  Gillne tters  Assn , et  al . v . 
United  States  Distri ct  Court  for  the  Western  Distr ict  
of  Washington  (United  State s et  al ., Real  Parties  in  
Interest ). C. A. 9th Cir. Certiorari granted. Cases con-
solidated and a total of one hour allotted for oral argument. 
Cases set for oral argument with Washington v. Washington 
State Commercial Passenger Fishing Vessel Assn, and Wash-
ington v. Puget Sound Gillnetters Assn., No 77-983, immedi-
ately supra. Reported below: No. 78-119, 573 F. 2d 1118 
and 1123; No. 78-139, 573 F. 2d 1123.
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Certiorari Denied. (See also Nos. 78-265, 78-278, and 78- 
5255, supra.)

No. 77-1649. Early  v . Palm  Beach  News pap ers , Inc ., 
et  al . Dist. Ct. App. Fla., 4th Dist. Certiorari denied. 
Reported below: 334 So. 2d 50.

No. 77-1733. Cullum  Electr ic  & Mechanical , Inc . v . 
Mechanic al  Contractors  Associ ation  of  South  Caroli na . 
C. A. 4th Cir. Certiorari denied. Reported below: 569 F. 
2d 821.

No. 77-1788. Goldst ein  v . Collin  et  al . Sup. Ct. Ill. 
Certiorari denied.

No. 77-1842. Hagan  et  al . v . Downs ; and
No. 78-165. Down s v . Sawt elle  et  al . C. A. 1st Cir. 

Certiorari denied. Reported below: 574 F. 2d 1.

No. 77-6876. Hazel  v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 77-6977. Mc Kinney  v . Calif orni a . Ct. App. Cal., 
3d App. Dist. Certiorari denied.

No. 78-83. Timken  Co. v. Environ mental  Protection  
Agency  et  al . ; and

No. 78-84. Cleveland  Electri c Illumina ting  Co . et  
al . v. Environmental  Protectio n  Agency  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 572 F. 2d 1150.

No. 78-100. Fitzgib bon  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 576 F. 2d 279.

No. 78-110. Moody  v . Alabama  ex  rel . Payne , Com -
mis sioner  of  Insurance , et  al . Sup. Ct. Ala. Certiorari 
denied. Reported below: 355 So. 2d 1116.

No. 78-121. Curtis  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 562 F. 2d 1153.
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No. 78-125. Robert s v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1283.

No. 78-134. Sexton  v . United  States . Ct. Cl. Certio-
rari denied. Reported below: 215 Ct. Cl. 1059, 578 F. 2d 1388.

No. 78-154. Elec tri -Flex  Co . v . National  Labor  Rela -
tions  Board . C. A. 7th Cir. Certiorari denied. Reported 
below: 570 F. 2d 1327.

No. 78-163. L. D. Mc Farland  Co . v . National  Labor  
Relati ons  Board . C. A. 9th Cir. Certiorari denied. Re-
ported below: 572 F. 2d 256.

No. 78-189. Council  for  Empl oyme nt  and  Econom ic  
Energy  Use  v . Federa l  Communic ations  Commiss ion  et  
al . C. A. 1st Cir. Certiorari denied. Reported below: 575 
F. 2d 311.

No. 78-191. Fass nacht  v . Pennsylv ania . Super. Ct. Pa. 
Certiorari denied. Reported below: 246 Pa. Super. 42, 369 
A. 2d 800.

No. 78-273. Derbofe n  et  al . v . T. L. James  & Co., Inc . 
Ct. App. La., 4th Cir. Certiorari denied. Reported below: 
355 So. 2d 963.

No. 78-280. Swimley  v. Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 57 Ill. App. 3d 116, 372 
N. E. 2d 887.

No. 78-291. Lindley , Tax  Commis si oner  of  Ohio  v . 
American  Modulars  Corp . Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 54 Ohio St. 2d 273, 376 N. E. 2d 575.

No. 78-298. Alle n  v . Atlant ic  National  Bank  et  al . 
Sup. Ct. Va. Certiorari denied.

No. 78-299. Fontana  Aviation , Inc . v . Baldinelli  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 575 F. 
2d 1194.
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No. 78-300. General  Council  on  Finance  and  Admin is -
tration  of  the  United  Methodis t  Church  v . Super ior  
Court  of  Calif ornia , County  of  San  Diego  (Barr  et  al ., 
Real  Parti es  in  Interest ). Super. Ct. Cal., County of San 
Diego. Certiorari denied.

No. 78-301. Rosen thal  et  al . v . Brad fo rd  Trust  Co . 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 78-304. Alars hi  v . Illi nois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 57 Ill. App. 3d 464, 373 
N. E. 2d 516.

No. 78-312. Skidmore  v . Illino is . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 56 Ill. App. 3d 862, 372 
N. E. 2d 723.

No. 78-313. Boora s et  al . v . Waukegan  Port  Dis trict . 
App. Ct. Ill., 2d Dist. Certiorari denied. Reported below: 
55 Ill. App. 3d 790, 371 N. E. 2d 321.

No. 78-338. Dooley  v . Georgia . Ct. App. Ga. Certio-
rari denied. Reported below: 145 Ga. App. 539, 244 S. E. 
2d 55.

No. 78-345. Moats  et  al . v . Landrum , Special  Admini s -
tratri x . C. A. 8th Cir. Certiorari denied. Reported below: 
576 F. 2d 1320.

No. 78-350. Union  Oil  Comp any  of  California  v . Cana -
dian  American  Oil  Co . et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 577 F. 2d 468.

No. 78-416. Grider  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-434. Hansen  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 583 F. 2d 325.

No. 78-5010. Gallaway  v . Ohio . Ct. App. Ohio, Wayne 
County. Certiorari denied.
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No. 78-5021. Golds mith  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 572 F. 2d 412.

No. 78-5065. Hurt  v . Lorton  Comp lex  et  al . C. A. 
D. C. Cir. Certiorari denied.

No. 78-5097. Janko  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1332.

No. 78-5103. Gilbert  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 346.

No. 78-5112. Cerase  v . Unit ed  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 576 F. 2d 292.

No. 78-5129. Norris  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 352 So. 2d 875.

No. 77-5160. Schroeder  v . Killoran . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 745.

No. 78-5163. Spear s v . Califano , Secre tary  of  Health , 
Education , and  Welfare . C. A. 5th Cir. Certiorari denied. 
Reported below: 575 F. 2d 880.

No. 78-5172. Arroyo -Angulo  v . Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Reported below: 580 F. 2d 1137.

No. 78-5175. Barker  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 53 Ohio St. 2d 135, 372 N. E. 
2d 1324.

No. 78-5201. Epperso n  v . Iowa . Sup. Ct. Iowa. Certio-
rari denied. Reported below: 264 N. W. 2d 753.

No. 78-5237. Wils on  v . Jago , Corre ction al  Supe rin -
tendent . C. A. 6th Cir. Certiorari denied.

No. 78-5241. Bonner  et  al . v . Wyrick , Warden . C. A. 
8th Cir. Certiorari denied. Reported below: 563 F. 2d 1293.
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No. 78-5243. Woodsum  v . City  of  New  Orle ans  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d 
880.

No. 78-5249. Gates  v . Pennsylvani a . Sup. Ct. Pa. 
Certiorari denied. Reported below: 479 Pa. 461, 388 A. 2d 
747.

No. 78-5256. Fournier  v . Le Fevre , Correctional  Supe r -
inte ndent . C. A. 2d Cir. Certiorari denied.

No. 78-5265. Carter  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 63 
App. Div. 2d 866, 404 N. Y. S. 2d 933.

No. 78-5278. Boyd  v . Mabry , Correct ion  Comm issi oner , 
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 
578 F. 2d 1384.

No. 78-5282. Young  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5291. Mc Breen  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 54 Ohio St. 2d 315, 376 N. E. 
2d 593.

No. 78-5299. Lips comb  v . Kalosis  et  al . C. A. 6th Cir. 
Certiorari denied.

No. 78-5304. Ledesma  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 78-5310. Magou irk  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 870.

No. 78-5323. Cruz -Ojeda  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 577 F. 2d 960.

No. 78-5334. Whetz el  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 738.
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No. 78-5337. Snead  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-5338. Capp s  et  ux . v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 78-5345. Mc Mill er  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 78-5347. Lipscom b  v . United  States . C. A. 8th Cir. 
Certiorari denied.

No. 78-5352. Brown  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 197.

No. 78-5363. Juarez  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 573 F. 2d 267.

No. 78-5364. Cars on  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 582 F. 2d 1269.

No. 78-5366. Pulido -Santoyo  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 580 F. 2d 352.

No. 78-5411. Long  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 579.

No. 77-1681. La Vallee , Correctional  Supe rinten dent  
v. Suggs . C. A. 2d Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 570 F. 2d 1092.

No. 77-1865. Ward , Correctional  Commis si oner , et  al . 
v - Bulge r . C. A. 2d Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 575 F. 2d 407.

No. 78-287. New  York  v . Blanks . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Reported 
below: 62 App. Div. 2d 1021, 403 N. Y. S. 2d 553.
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No. 77-1687. Dost  v . United  State s ; and
No. 78-5007. Kilfo yle  v . United  States . C. A. 10th Cir. 

Certiorari denied. Mr . Just ice  Brennan , Mr . Justice  
Stewart , and Mr . Justice  Marsh all  would grant the peti-
tions and reverse the convictions. Reported below: 575 F. 2d 
1303.

No. 77-1736. Smit h , Presi dent  of  the  Vill age  of  
Skokie , Illinois , et  al . v . Coll in  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1197.

Mr . Just ice  Blackm un , with whom Mr . Justice  Whit e  
joins, dissenting.

It is a matter of regret for me that the Court denies 
certiorari in this case, for this is litigation that rests upon 
critical, disturbing, and emotional facts, and the issues cut 
down to the very heart of the First Amendment.

The village of Skokie, Ill., a suburb of Chicago, in 1974 had 
a population of approximately 70,000 persons. A majority 
were Jewish; of the Jewish population a substantial number 
were survivors of World War II persecution. In March 1977, 
respondents Collin and the National Socialist Party of Amer-
ica, which Collin described as a “Nazi organization,” publicly 
announced plans to hold an assembly in front of the Skokie 
Village Hall. On May 2, the village enacted three ordinances. 
The first established a permit system for parades and public 
assemblies and required applicants to post public liability and 
property damage insurance. The second prohibited the dis-
semination of material that incited racial or religious hatred 
with intent so to incite. The third prohibited public dem-
onstrations by members of political parties while wearing 
military-style uniforms.

On June 22, respondent Collin applied for a permit under 
the first ordinance. His application stated that a public 
assembly would take place on July 4, would consist of persons 
demonstrating in front of the Village Hall, would last about a 
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half hour, and would not disrupt traffic. It also stated that 
the participants would wear uniforms with swastikas and 
would carry placards proclaiming free speech for white persons, 
but would not distribute handbills or literature. The permit 
was denied.

Skokie’s Village Hall stood on a street that was zoned 
commercial. There were residential areas, however, adjoining 
to the North, South, and West. The front of the Village Hall 
was visible from dwellings in those areas.

Upon the rejection of the permit application, respondents 
filed a complaint in the United States District Court for the 
Northern District of Illinois against the president of the vil-
lage of Skokie, its manager, its corporation counsel, and the 
village itself. Respondents asked that the ordinances be 
declared void and their enforcement enjoined. The District 
Court, after receiving evidence, ruled that the ordinances were 
unconstitutional on their face, and granted the requested 
declaratory and injunctive relief. It filed a comprehensive 
opinion. 447 F. Supp. 676 (1978). The United States Court 
of Appeals for the Seventh Circuit, with one judge dissenting 
in part, affirmed. 578 F. 2d 1197 (1978).

A permit then was issued to respondents for a demonstration 
on the afternoon of June 25, 1978, in front of the Village Hall. 
Respondents, however, shifted their assembly from Skokie to 
Chicago where activities took place on June 24 and July 9.

Other aspects of the controversy already have reached this 
Court. In April 1977, the Circuit Court of Cook County, Ill., 
entered an injunction against respondents prohibiting them, 
within the village, from parading in the National Socialist 
uniform, displaying the swastika, or displaying materials that 
incite or promote hatred against persons of the Jewish or any 
other faith. The Illinois Appellate Court denied an applica-
tion for stay pending appeal. The Supreme Court of Illinois, 
in turn, denied a stay and also denied leave for an expedited 
appeal. Relief was sought here. This Court, per curiain but 
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by a divided vote, reversed the denial of a stay and remanded 
the case for further proceedings. National Socialist Party v. 
Skokie, 432 U. S. 43 (1977).

On remand, the Illinois Appellate Court reviewed and 
modified the injunction the Circuit Court had entered and this 
time upheld only that portion thereof that prevented the 
display of swastikas “in the course of a demonstration, march, 
or parade.” Village of Skokie v. National Socialist Party, 51 
Ill. App. 3d 279, 295, 366 N. E. 2d 347, 359 (1977). The 
Supreme Court of Illinois denied an application for stay 
pending expedited review. Mr . Justice  Stevens , as Circuit 
Justice, denied a stay of the injunction as so modified. 434 
U. S. 1327 (1977). The Illinois Supreme Court ultimately 
reversed the remaining injunctive feature, “albeit reluctantly,” 
and with one justice dissenting. 69 Ill. 2d 605, 619, 373 N. E. 
2d 21, 26 (1978).

Thereafter, the village and its codefendants in the present 
federal litigation filed an application to stay the Seventh 
Circuit’s mandate or, in the alternative, to stay enforcement 
of the injunction entered by the District Court. This Court, 
with two Justices dissenting, denied the application. 436 U. S. 
953 (1978).

These facts and this chronology demonstrate, I believe, the 
pervading sensitivity of the litigation. On the one hand, we 
have precious First Amendment rights vigorously asserted and 
an obvious concern that, if those asserted rights are not 
recognized, the precedent of a “hard” case might offer a justi-
fication for repression in the future. On the other hand, we 
are presented with evidence of a potentially explosive and 
dangerous situation, enflamed by unforgettable recollections 
of traumatic experiences in the second world conflict. Finally, 
Judge Sprecher of the Seventh Circuit observed that “each 
court dealing with these precise problems (the Illinois Supreme 
Court, the District Court and this Court) feels the need to 
apologize for its result.” 578 F. 2d, at 1211.



ORDERS 919

439 U. S. October 16, 1978

Furthermore, in Beauharnais v. Illinois, 343 U. S. 250 
(1952), this Court faced up to an Illinois statute that made 
it a crime to exhibit in any public place a publication that 
portrayed “depravity, criminality, unchastity, or lack of virtue 
of a class of citizens, of any race, color, creed or religion,” 
thereby exposing such citizens “to contempt, derision, or ob-
loquy.” The Court, by a divided vote, held that, as construed 
and applied, the statute did not violate the liberty of speech 
guaranteed as against the States by the Due Process Clause 
of the Fourteenth Amendment.

I stated in dissent when the application for stay in the 
present litigation was denied, 436 U. S., at 953, that I feel the 
Seventh Circuit’s decision is in some tension with Beauharnais. 
That case has not been overruled or formally limited in any 
way.

I therefore would grant certiorari in order to resolve any 
possible conflict that may exist between the ruling of the 
Seventh Circuit here and Beauharnais. I also feel that the 
present case affords the Court an opportunity to consider 
whether, in the context of the facts that this record appears to 
present, there is no limit whatsoever to the exercise of free 
speech. There indeed may be no such limit, but when citi-
zens assert, not casually but with deep conviction, that the 
proposed demonstration is scheduled at a place and in a 
manner that is taunting and overwhelmingly offensive to the 
citizens of that place, that assertion, uncomfortable though it 
may be for judges, deserves to be examined. It just might 
fall into the same category as one’s “right” to cry “fire” in a 
crowded theater, for “the character of every act depends upon 
the circumstances in which it is done.” Schenck v. United 
States, 249 U. S. 47, 52 (1919).

No. 78-289. Federal  Depo sit  Insur ance  Corp . v . First  
Emp ire  Bank -New  York  et  al . C. A. 9th Cir. Certiorari 
denied. Mr . Justice  Blackmu n  would grant certiorari. Re-
ported below: 572 F. 2d 1361.
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No. 77-7009. Hoy  v . Florida . Sup. Ct. Fla. Certiorari 
denied. Reported below: 353 So. 2d 826.

Mr . Just ice  Brennan  and Mr . Justi ce  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

No. 78-5213. Rodríg uez  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justice  
White , and Mr . Justice  Marshall  would grant certiorari. 
Reported below: 577 F. 2d 747.

October  20, 1978

Dismissal Under Rule 60
No. 78-5442. Proff itt  v . Florida . Sup. Ct. Fla. Certio-

rari dismissed under this Court’s Rule 60. Reported below: 
360 So. 2d 771.

October  24, 1978

Dismissal Under Rule 60
No. 78-5228. Calzada  v . Unite d  States . C. A. 7th Cir. 

Certiorari dismissed under this Court’s Rule 60. Reported 
below: 579 F. 2d 1358.

October  30, 1978

Affirmed on Appeal
No. 78-64. New  York  v . Unite d  States . Affirmed on 

appeal from C. A. 2d Cir. Mr . Justice  Rehnquist  would 
note probable jurisdiction and set case for oral argument. 
Reported below: 574 F. 2d 128.
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Appeals Dismissed
No. 78-55. Broadw ay  Books , Inc . v . Virgini a  et  al . Ap-

peal from Cir. Ct., City of Richmond, dismissed for want of 
substantial federal question. Mr . Justice  Stewart  would 
dismiss for want of a properly presented federal question. 
Mr . Justi ce  Brennan  and Mr . Justi ce  Mars hall  would 
reverse the judgment.

No. 78-259. Boston  Edison  Co . v . Department  of  Pub -
lic  Utilities  of  Massachusetts  et  al . Appeal from Sup. 
Jud. Ct. Mass, dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 375 
Mass. 1, 375 N. E. 2d 305.

No. 78-5342. Jenkins  v . Evening  Star  News paper  Co . 
et  al . Appeal from C. A. D. C. Cir. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5380. Hemme rle  et  ux . v . Firs t  Federa l  Sav -
ings  & Loan  Ass ociati on  of  De Soto  County . Appeal from 
Dist. Ct. App. Fla., 2d Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
358 So. 2d 1195.

No. 78-293. Avery  Federal  Savings  & Loan  Assn , et  al . 
v. Meyers  et  al ., Commi ssi oners , Sinking  Fund  of  the  
City  of  Louis vill e . Appeal from Ct. App. Ky. dismissed for 
want of final judgment. (See 28 U. S. C. § 1257.) Reported 
below: 567 S. W. 2d 320.

No. 78-372. Moskowi tz  et  al . v . Hynes , Deputy  Attor -
ney  General  of  New  York . Appeal from Ct. App. N. Y. 
dismissed for want of substantial federal question. Reported 
below: 44 N. Y. 2d 383, 377 N. E. 2d 446.
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No. 78-359. Hord  et  al . v . Ask ew , Governor  of  Flor ida , 
et  al . Appeal from Sup. Ct. Fla. dismissed for want of sub-
stantial federal question. Reported below: 359 So. 2d 455.

No. 78-376. Pabst  v . Commi ssione r  of  Taxes  of  Ver -
mont . Appeal from Sup. Ct. Vt. dismissed for want of sub-
stantial federal question. Reported below: 136 Vt. 126, 388 
A. 2d 1181.

No. 78-377. Scudder  v . Florida  Power  Corp , et  al . Ap-
peal from Dist. Ct. App. Fla., 2d Dist., dismissed for want of 
substantial federal question. Reported below: 350 So. 2d 106.

No. 78-386. City  of  Rochest er  et  al . v . Walder t . Ap-
peal from Ct. App. N. Y. dismissed for want of substantial 
federal question. Reported below: 44 N. Y. 2d 831, 378 N. E. 
2d 115.

No. 78-389. Kaye  et  al . v . Whalen , Commissi oner  of  
Health  of  New  York , et  al . Appeal from Ct. App. N. Y. 
dismissed for want of substantial federal question. Reported 
below: 44 N. Y. 2d 754, 376 N. E. 2d 1327.

Certiorari Granted—Vacated and Remanded. (See also No. 
78-80, ante, p. 9.)

No. 78-40. Western  Oil  & Gas  Ass n , et  al . v . Alaska  
et  al . C. A. D. C. Cir. Certiorari granted. Part II-C of 
decision below is vacated and case is remanded to the United 
States District Court for the District of Columbia for dismis-
sal of paragraph 37 (j) of the complaint. Reported below: 
188 U. S. App. D. C. 202, 580 F. 2d 465.

No. 78-327. Calif ornia  v . Jesse  W., a  Mino r . Sup. Ct. 
Cal. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Swisher v. 
Brady, 438 U. S. 204 (1978). Reported below: 20 Cal. 3d 
893, 576 P. 2d 963.
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Miscellaneous Orders
No. A-285. Ruth  v . Oklahoma . Ct. Crim. App. Okla. 

Application for bail, presented to Mr . Just ice  Marsh all , and 
by him referred to the Court, denied.

No. A-305. International  Tele phone  & Tele grap h  
Corp . v . Securi ties  and  Exchange  Commiss ion . C. A. 
D. C. Cir. Application for stay, presented to The  Chief  Jus -
tice , and by him referred to the Court, denied.

No. A-354 (78-657). Kimbl e  et  al . v . Swackhame r , Sec -
retary  of  State  of  Nevada , et  al . Sup. Ct. Nev. Applica-
tion for injunction, presented to Mr . Just ice  Marsh all , and 
by him referred to the Court, denied.

No. 77-1248. Illi nois  State  Board  of  Electi ons  v . So -
cialis t  Workers  Party  et  al . C. A. 7th Cir. [Probable 
jurisdiction noted, 435 U. S. 994.] Motion of Socialist Work-
ers Party for divided argument granted.

No. 77-1258. Minnesota  v . Firs t  of  Omaha  Servic e  
Corp , et  al . ; and

No. 77-1265. Marque tte  National  Bank  of  Minneap -
olis  v. First  of  Omaha  Servic e  Corp , et  al . Sup. Ct. Minn. 
[Certiorari granted, 436 U. S. 916.] Motion of petitioners for 
divided argument granted.

No. 77-1493. Gladsto ne , Realtors  et  al . v . Villa ge  of  
Bellw ood  et  al . C. A. 7th Cir. [Certiorari granted, 436 
U. S. 956.] Motion of the Solicitor General for leave to par-
ticipate in oral argument as amicus curiae granted and 15 
additional minutes allotted for that purpose. Petitioners also 
allotted 15 additional minutes for oral argument.

No. 77-1547. Douglas  Oil  Company  of  Calif ornia  et  al . 
v. Petrol  Stop s  Northw est  et  al . C. A. 9th Cir. [Certio-
rari granted, 437 U. S. 902.] Motion of the Solicitor General 
for divided argument granted.
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No. 77-1578. Broa dca st  Musi c , Inc ., et  al . v . Columbi a  
Broadcas ting  System , Inc ., et  al .; and

No. 77-1583. Ameri can  Society  of  Compos ers , Authors  
& Publis hers  et  al . v . Columbia  Broadcasting  System , 
Inc ., et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 817.] 
Motion of Columbia Broadcasting System, Inc., for additional 
time for oral argument granted and 15 additional minutes 
allotted for that purpose. Petitioners also allotted 15 addi-
tional minutes for oral argument.

No. 77-6217. Stacy  v . Florida , 436 U. S. 924. Appellee 
is invited to file a response to petition for rehearing within 30 
days.

No. 77-6431. Caban  v . Mohamm ed  et  ux . Ct. App. 
N. Y. [Probable jurisdiction noted, 436 U. S. 903.] Order 
heretofore entered on October 10, 1978 [ante, p. 891], is 
vacated and the amicus curiae brief of the Legal Aid Society 
of New York City is ordered filed.

No. 78-201. Greenh oltz , Chairm an , Board  of  Parole  
of  Nebras ka , et  al . v . Inmates  of  the  Nebraska  Penal  and  
Correction al  Comp lex  et  al . C. A. 8th Cir. [Certiorari 
granted, ante, p. 817.] Motion of respondents for appoint-
ment of counsel granted, and it is ordered that Brian K. 
Ridenour, Esquire, of Lincoln, Neb., be appointed to serve as 
counsel in this case.

No. 78-428. Gaetano  et  al . v . United  States  Court  of  
Appeal s for  the  Dis trict  of  Colum bia  Circuit  (Silbert , 
United  States  Attor ney , Real  Party  in Interest ). 
Motion for leave to file petition for writ of mandamus denied.

No. 78-5184. Sellars  v . Procunier , Men ’s Colony  
Superi ntendent , et  al . Motion for leave to file petition for 
writ of mandamus and/or prohibition denied.
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Probable Jurisdiction Noted
No. 78-6. Moore  et  al . v . Sims  et  ux . D. C. S. D. Tex. 

Probable jurisdiction noted. Reported below: 438 F. Supp. 
1179.

No. 78-329. Bellotti , Attorney  General  of  Mass achu -
setts , et  al . v. Baird  et  al . ; and

No. 78-330. Huner wade l  v . Baird  et  al . Appeals from 
D. C. Mass. Probable jurisdiction noted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 450 F. Supp. 997.

No. 78-357. Will iams  et  al . v . Brown  et  al . Appeal 
from C. A. 5th Cir. Probable jurisdiction noted and case set 
for oral argument with No. 77-1844, City of Mobile v. Bolden 
[probable jurisdiction noted, ante, p. 815]. Reported below: 
575 F. 2d 298.

Certiorari Granted
No. 78-58. Brown  v . Felsen . C. A. 10th Cir. Certio-

rari granted.

No. 78-90. Burch  et  al . v . Louis iana . Sup. Ct. La. 
Certiorari granted. Reported below: 360 So. 2d 831.

No. 78-275. Oscar  Mayer  & Co. et  al . v. Evans . C. A. 
8th Cir. Certiorari granted. Reported below: 580 F. 2d 
298.

No. 78-334. Fare , Acti ng  Chief  Probation  Offi cer  v . 
Michae l  C. Sup. Ct. Cal. Motion of respondent for leave 
to proceed in forma pauperis and certiorari granted. Re-
ported below: 21 Cal. 3d 471, 579 P. 2d 7.

No. 78-5072. Davis  v . Passm an . C. A. 5th Cir. Motion 
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 571 F. 2d 793.
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Certiorari Denied. (See also Nos. 78-259, 78-5342, and 78- 
5380, supra, and No. 78-80, ante, p. 9.)

No. 77-1735. Thomas  v . North  Carolin a . Ct. App. 
N. C. Certiorari denied. Reported below: 34 N. C. App. 
594, 239 S. E. 2d 288.

No. 77-1767. Riss International  Corp . v . Baker  et  al . 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 
53 Ill. App. 3d 1101, 373 N. E. 2d 120.

No. 77-1818. Ramapur am  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 738.

No. 77-1832. Skinner  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied.

No. 77-1846. Ranqu ist  v . Direc tor , Depar tment  of  Reg -
ist ration  and  Education  of  Illinoi s , et  al . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 55 Ill. App. 
3d 545, 370 N. E. 2d 1198.

No. 77-1867. Cranfo rd  v . Maryland . Ct. App. Md. 
Certiorari denied. Reported below: 282 Md. 255, 383 A. 2d 
687.

No. 77-6798. Evans  v . Benson , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 77-6879. Gent ry  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 563 S. W. 2d 10.

No. 77-6889. Oaxaca  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 569 F. 2d 518.

No. 77-6905. Mitche ll  v . Louisi ana . Sup. Ct. La. 
Certiorari denied. Reported below: 356 So. 2d 974.

No. 77-6952. Washi ngton  v . Calif orni a . Ct. App. Cal., 
4th App. Dist. Certiorari denied.
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No. 77-6989. Wilson  v . Ohio ; and
No. 78-5023. Wilson  v . Ohio . Ct. App. Ohio, Hamilton 

County. Certiorari denied. Reported below: 55 Ohio App. 
2d 64, 379 N. E. 2d 273.

No. 78-12. Conigl io  v. United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 78-96. Lodg e 1858, American  Federatio n of  Gov -
ernme nt  Emplo yees , et  al . v . Frosc h , Admini strator , Na -
tional  Aeronautics  and  Space  Adminis tration , et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 188 
U. S. App. D. C. 233, 580 F. 2d 496.

No. 78-107. Whitney  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1384.

No. 78-114. Tsoumas , Director , Depa rtme nt  of  Finan -
cial  Insti tutions  of  Illinois  v . Glen  Ellyn  Savings  & 
Loan  Assn , et  al . Sup. Ct. Ill. Certiorari denied. Re-
ported below: 71 Ill. 2d 493, 377 N. E. 2d 1.

No. 78-150. Gonzales  et  al . v . Fairf ax -Brews ter  
School , Inc ., et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 1294.

No. 78-158. Besb ris  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 1350.

No. 78-172. Jin  Won  Park  et  al . v . Immigra tion  and  
Naturali zati on  Service . C. A. 9th Cir. Certiorari denied. 
Reported below: 577 F. 2d 751.

No. 78-176. Hall  v . DiMarzo  et  al . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 575 F. 2d 15.

No. 78-187. David  et  vir  v . Immigr ation  and  Natur ali - 
zation  Service . C. A. 3d Cir. Certiorari denied. Reported 
below: 578 F. 2d 1373.
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No. 78-193. Capan egro  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 576 F. 2d 973.

No. 78-203. Snapp  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 78-205. Gift  Wrapp ings  & Tyings  Assn , v . Unite d  
States  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 188 U. S. App. D. C. 200, 578 F. 2d 442.

No. 78-211. Internat ional  Organization  of  Maste rs , 
Mates  & Pilots  v . Newport  Tankers  Corp , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 575 F. 2d 477.

No. 78-215. Steele  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 576 F. 2d 111.

No. 78-218. Carbon  Fuel  Co . v . Andru s , Secretary  of  
the  Inter ior , et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 189 U. S. App. D. C. 110, 581 F. 2d 888.

No. 78-230. Kalav  v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 752.

No. 78-232. Bufali no  v . Unite d  State s ; and
No. 78-5218. Sparber  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 576 F. 2d 446.

No. 78-245. Lehigh  Lumber  Co., Inc . v . National  
Labor  Relat ions  Board . C. A. 3d Cir. Certiorari denied. 
Reported below: 577 F. 2d 727.

No. 78-272. Scruggs  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 566 S. W. 2d 405.

No. 78-274. Wilche r  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-307. Brown  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1280.
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No. 78-319. Avis Rent  A Car  System , Inc ., et  al . v . 
Cit y  of  Chicago  ; and

No. 78-320. Hertz  Commerc ial  Leasi ng  Corp . v . City  
of  Chic ago . Sup. Ct. Ill. Certiorari denied. Reported be-
low: 71 Ill. 2d 333, 375 N. E. 2d 1285.

No. 78-337. Shapiro  v . Towns hip  of  East  Wind sor  et  
al . Sup. Ct. N. J. Certiorari denied.

No. 78-346. Oxley  et  al . v . Little  Swi tze rlan d  Brew -
ing  Co. et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 573 F. 2d 1306.

No. 78-348. Burnett  v . Arkan sas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 263 Ark. 225, 564 S. W. 2d 
211.

No. 78-355. Saudc o  Limited  et  al . v . Twent iet h  Cen -
tury -Fox  Film  Corp , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 575 F. 2d 299.

No. 78-358. Farrell  Lines , Inc . v . Canizzo  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 579 F. 2d 682.

No. 78-374. Still , Trustee  in  Bankrup tcy , et  al . v . 
Chattanoog a  Memor ial  Park . C. A. 6th Cir. Certiorari 
denied. Reported below: 574 F. 2d 349.

No. 78-375. Haddad  v . Crosby  Corp , et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 188 U. S. App. 
D. C. 200, 578 F. 2d 442.

No. 78-380. Tuzman  v . Georgia . Ct. App. Ga. Certio-
rari denied. Reported below: 145 Ga. App. 761, 244 S. E. 2d 
882,

No. 78-383. Fennell  v . Butler  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1384.
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No. 78-392. Tracy  et  al . v . Rutcosky  et  ux . Sup. Ct. 
Wash. Certiorari denied. Reported below: 89 Wash. 2d 606, 
574 P. 2d 382.

No. 78-400. Hahn -DiGuise ppe  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 45 N. Y. 2d 45, 
379 N. E. 2d 191.

No. 78-404. First  Penns ylvani a  Bank  N. A. v. Monse n  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
579 F. 2d 793.

No. 78-405. Nogales  Service  Center  v . Atlantic  Rich -
fiel d Co. Ct. App. Ariz. Certiorari denied. Reported 
below: 119 Ariz. 552, 582 P. 2d 642.

No. 78-415. Magnuson  v . Burlington  Northern , Inc ., 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
576 F. 2d 1367.

No. 78-426. Garzia  et  ux . v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 44 N. Y. 2d 867, 378 
N. E. 2d 1045.

No. 78-427. Gaetano  et  al . v . Silbert , United  State s  
Attorney . C. A. D. C. Cir. Certiorari denied.

No. 78-452. Woodw ard  State  Hosp ital -School  et  al . v . 
Auxier . Sup. Ct. Iowa. Certiorari denied. Reported be-
low: 266 N. W. 2d 139.

No. 78—473. Standa rd  v . Cowan , Penitent iary  Super -
intend ent . C. A. 6th Cir. Certiorari denied. Reported 
below: 582 F. 2d 1280.

No. 78-508. Izsak  v. United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-543. Frazier  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 580 F. 2d 229.
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No. 78-550. Frezzell  v . Unite d  States . Ct. App. D. C. 
Reported below: 380 A. 2d 1382.

No. 78-5004. Mangan  v . Unite d  States ; and
No. 78-5025. Manga n  v . United  States . C. A. 2d Cir.

Certiorari denied. Reported below: 575 F. 2d 32.

No. 78-5035. Johnson  v . Ohio . Ct. App. Ohio, Greene 
County. Certiorari denied.

No. 78-5058. Walker  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 209.

No. 78-5062. Pippen  v . Unite d  States ;
No. 78-5079. Ricks  v . United  State s ; and
No. 78-5080. Nichols  v . Unit ed  States . C. A. 6th Cir.

Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-5070. Ramire z -Venegas  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-5078. Johns ton  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1352.

No. 78-5099. Dye  v . Unite d  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 737.

No. 78-5100. Smith  v . Unite d  States . C. A. 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 308.

No. 77-5104. Two Bulls  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 577 F. 2d 63.

No. 78-5110. Crisaf i v . United  States . Ct. App. D. C.
Certiorari denied. Reported below: 383 A. 2d 1.

No. 78-5111. Poole  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5114. Clark  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 752.
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No. 78-5115. Garrison  v . Tennes se e . C. A. 6th Cir. 
Certiorari denied.

No. 78-5123. West  v . Unite d State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1372.

No. 78-5126. Chrisc o  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1383.

No. 78-5150. Thomas  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-5162. Hooker  v . Klein , U. S. Marsh al . C. A. 
9th Cir. Certiorari denied. Reported below: 573 F. 2d 1360.

No. 78-5182. Munford  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied.

No. 78-5188. Brown  v . Unit ed  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1280.

No. 78-5210. Hargett  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 380 A. 2d 1005.

No. 78-5226. Jacobs on  v . Unite d Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 578 F. 2d 863.

No. 78-5230. Mc Coy  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5233. Abouzah r  v . Unite d States . C. A. 9th 
Cir. Certiorari denied.

No. 78-5235. Langston  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 576 F. 2d 1138.

No. 78-5248. Parrilla  v . Governme nt  of  the  Virgi n  
Isl ands . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 726.

No. 78-5253. Graser  v . Goldb erg  et  al . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied.
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No. 78-5264. Colyer  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 571 F. 2d 941 and 576 
F. 2d 1249.

No. 78-5272. Taylor  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 358 So. 2d 1284.

No. 78-5285. Soltero  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 81 Cal. App. 
3d 423, 146 Cal. Rptr. 457.

No. 78-5297. Wolfrath  v . La Vallee , Correcti onal  Su -
peri nten dent . C. A. 2d Cir. Certiorari denied. Reported 
below: 576 F. 2d 965.

No. 78-5298. Maynor  v . Sutto ns . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 735.

No. 78-5303. Campel lone  v . Adult  Probation  Depar t -
ment  of  Pima  County , Arizona . C. A. 9th Cir. Certiorari 
denied. Reported below: 573 F. 2d 1315.

No. 78-5314. Dunagan  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 145 Ga. App. 68, 243 S. E. 
2d 254.

No. 78-5316. Ray  v . Proxmire  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 189 U. S. App. D. C. 
220, 581 F. 2d 998.

No. 78-5318. Mitchell  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 579 F. 2d 531.

No. 78-5322. Lingham  v . Commi ss ioner  of  Internal  
Reve nue . C. A. 2d Cir. Certiorari denied.

No. 78-5332. Valdivia  v . Calif orni a . App. Dept., Super. 
Ct. Cal., County of Los Angeles. Certiorari denied.

No. 78-5339. Brees t  v . Helgem oe , Warden . C. A. 1st 
Cir. Certiorari denied. Reported below: 579 F. 2d 95.
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No. 78-5340. Rose nberg  v . Joint  Bar  Associat ion  Grie v -
ance  Commi tte e  for  the  Second  and  Eleventh  Judicial  
Dis tricts . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Cer-
tiorari denied. Reported below: 62 App. Div. 2d 1065, 406 
N. Y. S. 2d 492.

No. 78-5344. Dale  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 78 Cal. App. 
3d 722, 144 Cal. Rptr. 338.

No. 78-5346. Roman  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 478 Pa. 619, 387 A. 2d 
661.

No. 78-5348. Stark ey  v . Vermil lion  et  al . C. A. 8th 
Cir. Certiorari denied.

No. 78-5349. Foster  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 78-5354. Edwards  v . Superior  Court  of  Polk  
County , Iowa . Sup. Ct. Iowa. Certiorari denied.

No. 78-5361. Johnson  v . Howard , Correct ion al  Supe r -
inten dent . C. A. 3d Cir. Certiorari denied.

No. 78-5362. Campbell  v . Calif orni a . Ct. App. CaL, 
4th App. Dist. Certiorari denied.

No. 78-5367. Beasley  v . John  Buist  Chester  Hospi tal  
School  of  Vocational  Nursi ng . C. A. 5th Cir. Certiorari 
denied. Reported below: 575 F. 2d 879.

No. 78-5376. Barber  v . Kimbrell ’s , Inc ., et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 577 F. 2d 216.

No. 78-5378. Poston  et  al . v . High  Point  Bank  & 
Trust  Co . C. A. 4th Cir. Certiorari denied. Reported 
below: 580 F. 2d 1048.
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No. 78-5379. Lippi tt  v . Board  of  Educati on , South  
Euclid -Lyndhurst  City  School  Distr ict . Ct. App. Ohio, 
Cuyahoga County. Certiorari denied.

No. 78-5385. Lam  Lek  Chong  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 45 N. Y. 2d 64, 
379 N. E. 2d 200.

No. 78-5390. Watson  v . Jago , Corre ction al  Superi n -
tendent . C. A. 6th Cir. Certiorari denied. Reported 
below: 578 F. 2d 1382.

No. 78-5397. Emery  v . Unite d  States  Depa rtme nt  of  
Justi ce . C. A. D. C. Cir. Certiorari denied.

No. 78-5399. Lord  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied.

No. 78-5404. Balitian  v . Kuta  et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 78-5406. Rich , aka  Lunceford  v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 580 F. 
2d 929.

No. 78-5423. Bustillo  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 368.

No. 78-5438. Blankens hip  v . Overberg , Correction al  
Superin tende nt . C. A. 6th Cir. Certiorari denied.

No. 78-5444. Jordan  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5448. Restrepo -Granda  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 575 F. 2d 524.

No. 78-5450. Chimprap iboon  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5455. Moore  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 738.
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No. 78-5456. Mireles  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1115.

No. 78-5466. Wright  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1379.

No. 78-5469. Stewar t  et  al . v . Unite d  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 579 F. 2d 356.

No. 78-5472. Barbarin  v . All  U. S. Judges  of  the  East -
ern  Distr ict  of  Louis iana . C. A. 5th Cir. Certiorari 
denied. Reported below: 577 F. 2d 144.

No. 78-5478. Winters  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1152.

No. 78-5487. Sierr a -Hernandez  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 581 F. 2d 760.

No. 78-5496. Willi ams  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 369.

No. 78-5511. Campbell  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1287.

No. 77-1545. Mc Kethan  v . Unite d  State s ; and
No. 77-1557. Garner  v . Unite d  Stat es . C. A. 4th Cir. 

Certiorari denied. Reported below: 574 F. 2d 1141.
Mr . Justice  Stew art , with whom Mr . Justi ce  Marshall  

joins, dissenting.
These petitioners contend that the admission into evidence 

at their trial of the grand jury testimony of an unavailable 
witness violated both the Federal Rules of Evidence and the 
Sixth Amendment. The Courts of Appeals have differed as 
to the admissibility of such evidence in similar cases. I would 
grant certiorari to resolve these questions.1

1 Garner also contends that the prosecution proved that he participated 
in no more than one conspiracy. Thus, he argues that he should not 
have received consecutive sentences after conviction on the two con-
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The petitioners were convicted of conspiracy and substan-
tive offenses stemming from their alleged importation of 
heroin. An alleged accomplice named Robinson was allowed 
to plead guilty to two lesser offenses in return for his testi-
mony against the petitioners before a grand jury. The 
prosecution intended to rely heavily on Robinson’s testimony 
at the petitioners’ trial. Before the trial, however, Robinson 
stated that he would not testify. Although the court granted 
Robinson use immunity, he persisted in his refusal to testify. 
Over the petitioners’ objections, the trial judge then admitted 
the transcript of Robinson’s grand jury testimony under Fed. 
Rule Evid. 804 (b) (5).* 2 After this transcript was read to the 
trial jury, Robinson did take the witness stand. He stated 
that he knew the petitioners and that his grand jury testimony 
had been false. The Court of Appeals characterized his com-
ments as

“giv[ing] one the general impression not that the grand 
jury testimony was false but that, whatever pressures 
were brought upon him, [he] was unwilling to testify, 

spiracy counts. I believe the Court of Appeals properly decided this 
issue, and would limit the grant of certiorari to the evidentiary question.

2Rule 804 (b)(5) provides:
“(b) Hearsay exceptions. The following are not excluded by the hearsay 
rule if the declarant is unavailable as a witness: . . .

“(5) Other exceptions. A statement not specifically covered by any of the 
foregoing exceptions but having equivalent circumstantial guarantees of 
trustworthiness, if the court determines that (A) the statement is offered 
as evidence of a material fact; (B) the statement is more probative on the 
point for which it is offered than other evidence which the proponent can 
procure through reasonable efforts; and (C) the general purposes of these 
rules and the interests of justice will best be served by admission of the 
statement into evidence. However, a statement may not be admitted 
under this exception unless the proponent of it makes known to the ad-
verse party sufficiently in advance of the trial or hearing to provide the 
adverse party with a fair opportunity to prepare to meet it, his intention 
to offer the statement and the particulars of it, including the name and 
address of the declarant.”
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and particularly unwilling to say anything which would 
incriminate either of these defendants.” 574 F. 2d 1141, 
1143 (1978).

The grand jury testimony was the main support for the jury’s 
guilty verdict against one of the petitioners, and an important 
part of the prosecution’s case against the other.

A divided panel of the Court of Appeals for the Fourth 
Circuit affirmed the petitioners’ convictions, concluding that 
neither the Federal Rules of Evidence nor the Confrontation 
Clause barred the admission of Robinson’s grand jury testi-
mony because it possessed “strong indicators of reliability.” 
Id., at 1144. The Court of Appeals found that Robinson’s 
story was corroborated by testimony at the trial from another 
member of the alleged conspiracy and by documentary evi-
dence of the petitioners’ overseas travels.

Although they are not coextensive, the Confrontation Clause 
and the hearsay rule “stem from the same roots.” Dutton v. 
Evans, 400 U. S. 74, 86 (1970). Considered under either the 
Sixth Amendment or the Federal Rules of Evidence, I have 
grave doubts about the admissibility of Robinson’s grand 
jury testimony.

That the evidence was first given before a grand jury adds 
little to its reliability. In grand jury proceedings, the ordi-
nary rules of evidence do not apply. Leading questions and 
multiple hearsay are permitted and common. Grand jury 
investigations are not adversary proceedings. No one is 
present to cross-examine the witnesses, to give the defendant’s 
version of the story, or to expose weaknesses in the witnesses 
testimony.

The only factor that generally makes grand jury testimony 
more trustworthy than other out-of-court statements is the 
fact that it is given under oath. The witnesses speak under 
the threat of prosecution for material false statements. But 
that usual indication of trustworthiness was missing here. 
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Robinson recanted his grand jury testimony at the trial. By 
disclaiming under oath his earlier sworn statements, he put 
himself in a position where one of his two sworn statements 
had to be false. Without further proof, Robinson would 
appear to have violated federal law, and, after the petitioners’ 
trial, the Government did, indeed, indict Robinson for viola-
tion of 18 U. S. C. § 1623. The charges were dismissed only 
after he pleaded guilty to a contempt citation.

The Courts of Appeals are struggling with the problem of 
the admissibility of hearsay evidence not falling within one 
of the traditional exceptions to inadmissibility. The Fourth 
Circuit has taken a relatively liberal view of the admissibility 
of grand jury testimony, both in this case and in United 
States v. West, 574 F. 2d 1131 (1978). In a similar situation 
the Fifth Circuit concluded that grand jury testimony was 
inadmissible. United States v. Gonzalez, 559 F. 2d 1271 
(1977). Before the adoption of the Federal Rules of Evi-
dence, the Second Circuit held that the use of grand jury 
testimony in a situation like this violated both the hearsay 
rule and the Sixth Amendment. United States v. Fiore, 443 
F. 2d 112 (1971). The Eighth Circuit, in a case in which the 
grand jury witness had not recanted his testimony, allowed 
the grand jury testimony to be admitted. United States N. 
Carlson, 547 F. 2d 1346 (1976).

While those cases may be factually distinguishable, the con-
flict in interpretation among the Circuits remains.3 In some 
Circuits Rule 804 (b)(5) is being used to admit grand jury 
testimony when the witness is unavailable at trial; in others, 
it is not. Here, the witness recanted his grand jury testimony 
under oath at the trial, yet it was the crucial evidence in these 
petitioners’ convictions.

I would grant certiorari to determine the limits placed upon 

3 It seems to me open to serious doubt whether Rule 804 (b) (5) was 
intended to provide case-by-case hearsay exceptions, rather than only to 
permit expansion of the hearsay exceptions by categories.
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the admissibility of this kind of evidence by either the Federal 
Rules of Evidence or the Constitution.

No. 78-78. Singlet on  et  ux . v . Commi ssione r  of  In -
ternal  Reve nue . C. A. 5th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 863.

Mr . Justice  Blackmu n , with whom Mr . Justi ce  Marsh all  
and Mr . Just ice  Powe ll  join, dissenting.

The issue in this federal income tax case is whether a cash 
distribution that petitioner husband (hereafter petitioner) 
received in 1965 with respect to his shares in Capital South-
west Corporation (CSW) was taxable to him as a dividend, as 
the United States Court of Appeals for the Fifth Circuit held, 
or whether that distribution was a return of capital and there-
fore not taxable, as the Tax Court held. I regard the issue as 
of sufficient importance in the administration of the income 
tax laws to justify review here, and I dissent from the Court’s 
failure to grant certiorari.

CSW was the parent of a group of affiliated corporations. 
Consolidated returns were filed for CSW and the group for the 
fiscal years ended March 31, 1964 and 1965. This was advan-
tageous taxwise, for it enabled income of Capital Wire & 
Cable Corporation (CW), one of the subsidiaries, to be offset 
against losses sustained by CSW. CW’s board formally recog-
nized a saving in tax of about $863,000 through the filing of 
consolidated returns for the two fiscal years. That board then 
distributed $1 million in March 1965, not solely to CSW, 
its principal shareholder, but ratably to all its shareholders. 
As primary shareholder, CSW received $803,750 of that 
distribution.

The Internal Revenue Service subsequently determined that 
the consolidated returns for fiscal 1964 and 1965 did not 
accurately reflect the earnings of the group. Asserted defi-
ciencies were settled in 1972 for approximately $900,000. Of 
this amount, about $755,000 was allocated to CW.
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Petitioner takes the position that CW’s allocable share of 
the 1965 tax must be accrued to that fiscal year; that CW’s 
1965 payment to CSW was thus not a dividend entering into 
the determination of CSW’s earnings and profits at all, but 
was a constructive payment of CW’s share of the tax bill; that 
this left CSW with no earnings and profits for 1965; and that, 
as a consequence, CSW’s 1965 distribution to petitioner could 
only be a nontaxable return of capital and could not be a 
taxable dividend. The Tax Court, in a reviewed decision, with 
six judges dissenting, accepted this view. 64 T. C. 320 (1975). 
The Fifth Circuit reversed. 569 F. 2d 863 (1978).

As is not infrequently the situation in tax cases, the parties 
initially wage a battle of maxims. Petitioner speaks of “sub-
stance and realities” and cites, among other cases, Helvering v. 
Lazarus & Co., 308 U. S. 252, 255 (1939), and Frank Lyon Co. 
v. United States, 435 U. S. 561, 573 (1978). The Commis-
sioner asserts that a taxpayer must accept the tax consequences 
of his structural choice and cites Commissioner v. National 
Alfalfa Dehydrating & Milling Co., 417 U. S. 134, 149 (1974). 
In addition, however, it is clear that CW’s distribution was 
definitely intended to compensate CSW for the tax saving 
effected by the beneficial use of CSW’s loss in the consolidated 
return. On the other hand, that compensatory action was 
accomplished by a pro rata distribution not only to CSW but 
to minority shareholders as well.

For me, the answer to this tax question is by no means 
immediately apparent. Each side advances a forceful argu-
ment. The deep division among the judges of the Tax Court 
is indicative and significant. I cannot regard the issue as one 
that is too fact-specific or incapable of precedential effect. 
On the contrary, it features important aspects of tax account-
ing and tax law. CSW and CW, after all, were accrual-basis 
taxpayers. Normally, when a deficiency in tax of an accrual-
basis taxpayer is ultimately determined, it is to be accrued as 
of the tax year of the deficiency and it affects earnings and 
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profits accordingly. A consideration opposing this accepted 
proposition is the fact that the portion of CW’s 1965 distribu-
tion paid to minority shareholders obviously qualified and 
apparently was reported as taxable dividends; it would be at 
least somewhat anomalous to have the portion paid to CSW 
constitute, in contrast, a return of capital.

I hope that the Court’s decision to pass this case by is not 
due to a natural reluctance to take on another complicated 
tax case that is devoid of glamour and emotion and that would 
be remindful of the recent struggles, upon argument and 
reargument, in United States v. Foster Lumber Co., 429 U. S. 
32 (1976), and Laing v. United States, 423 U. S. 161 (1976).*

Opinion of Mr . Justi ce  Stevens  respecting the denial of 
the petition for writ of certiorari.

What is the significance of this Court’s denial of certiorari? 
That question is asked again and again; it is a question that is 
likely to arise whenever a dissenting opinion argues that 
certiorari should have been granted. Almost 30 years ago 
Mr. Justice Frankfurter provided us with an answer to that 
question that should be read again and again.

“This Court now declines to review the decision of the 
Maryland Court of Appeals. The sole significance of such 
denial of a petition for writ of certiorari need not be 
elucidated to those versed in the Court’s procedures. It 
simply means that fewer than four members of the Court 
deemed it desirable to review a decision of the lower court 
as a matter ‘of sound judicial discretion.’ Rule 38, para-
graph 5. A variety of considerations underlie denials of 
the writ, and as to the same petition different reasons 
may lead different Justices to the same result. This is 
especially true of petitions for review on writ of certiorari 

*The point Mr . Just ice  Ste vens - would make by his separate opinion 
was answered effectively 25 years ago by Mr. Justice Jackson, concurring 
in the result, in Brown n . Allen, 344 U. S. 443, 542-544 (1953).
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to a State court. Narrowly technical reasons may lead to 
denials. Review may be sought too late; the judgment 
of the lower court may not be final; it may not be the 
judgment of a State court of last resort; the decision may 
be supportable as a matter of State law, not subject to 
review by this Court, even though the State court also 
passed on issues of federal law. A decision may satisfy 
all these technical requirements and yet may commend 
itself for review to fewer than four members of the Court. 
Pertinent considerations of judicial policy here come into 
play. A case may raise an important question but the 
record may be cloudy. It may be desirable to have 
different aspects of an issue further illumined by the 
lower courts. Wise adjudication has its own time for 
ripening.

“Since there are these conflicting and, to the unin-
formed, even confusing reasons for denying petitions for 
certiorari, it has been suggested from time to time that 
the Court indicate its reasons for denial. Practical con-
siderations preclude. In order that the Court may be 
enabled to discharge its indispensable duties, Congress has 
placed the control of the Court’s business, in effect, within 
the Court’s discretion. During the last three terms the 
Court disposed of 260, 217, 224 cases, respectively, on 
their merits. For the same three terms the Court denied, 
respectively, 1,260, 1,105, 1,189 petitions calling for discre-
tionary review. If the Court is to do its work it would 
not be feasible to give reasons, however brief, for refusing 
to take these cases. The time that would be required is 
prohibitive, apart from the fact as already indicated that 
different reasons not infrequently move different members 
of the Court in concluding that a particular case at a 
particular time makes review undesirable. It becomes 
relevant here to note that failure to record a dissent from 
a denial of a petition for writ of certiorari in nowise 
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implies that only the member of the Court who notes his 
dissent thought the petition should be granted.

“Inasmuch, therefore, as all that a denial of a petition 
for a writ of certiorari means is that fewer than four 
members of the Court thought it should be granted, this 
Court has rigorously insisted that such a denial carries 
with it no implication whatever regarding the Court’s 
views on the merits of a case which it has declined to 
review. The Court has said this again and again; again 
and again the admonition has to be repeated.” Opinion 
respecting the denial of the petition for writ of certiorari 
in Maryland v. Baltimore Radio Show, 338 U. S. 912, 
917-919.

When those words were written, Mr. Justice Frankfurter 
and his colleagues were too busy to spend their scarce time 
writing dissents from denials of certiorari. Such opinions were 
almost nonexistent.1 It was then obvious that if there was no 
need to explain the Court’s action in denying the writ, there 
was even less reason for individual expressions of opinion 
about why certiorari should have been granted in particular 
cases.

Times have changed. Although the workload of the Court 
has dramatically increased since Mr. Justice Frankfurter’s 
day,2 most present Members of the Court frequently file 
written dissents from certiorari denials. It is appropriate to 
ask whether the new practice serves any important goals or 
contributes to the strength of the institution.

One characteristic of all opinions dissenting from the denial 
of certiorari is manifest. They are totally unnecessary. They

1 There were none in 1945 or 1946, and I have been able to find only one 
in the 1947 Term. See dissent in Chase National Bank v. Cheston, and 
companion cases, 332 U. S. 793, 800.

2 By way of comparison to the figures cited by Mr. Justice Frankfurter, 
the Court during the three most recent Terms reviewed and decided 362, 
483, and 323 cases respectively. And during each of these Terms, the Court 
denied certiorari in well over 3,000 cases.
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are examples of the purest form of dicta, since they have even 
less legal significance than the orders of the entire Court 
which, as Mr. Justice Frankfurter reiterated again and again, 
have no precedential significance at all.

Another attribute of these opinions is that they are poten-
tially misleading. Since the Court provides no explanation of 
the reasons for denying certiorari, the dissenter’s arguments in 
favor of a grant are not answered and therefore typically 
appear to be more persuasive than most other opinions. 
Moreover, since they often omit any reference to valid reasons 
for denying certiorari, they tend to imply that the Court has 
been unfaithful to its responsibilities or has implicitly reached 
a decision on the merits when, in fact, there is no basis for 
such an inference.

In this case, for example, the dissenting opinion suggests 
that the Court may have refused to grant certiorari because 
the case is “devoid of glamour and emotion.” I am puzzled 
by this suggestion because I have never witnessed any indica-
tion that any of my colleagues has ever considered “glamour 
and emotion” as a relevant consideration in the exercise of his 
discretion or in his analysis of the law. With respect to the 
Court’s action in this case, the absence of any conflict among 
the Circuits is plainly a sufficient reason for denying certiorari. 
Moreover, in allocating the Court’s scarce resources, I consider 
it entirely appropriate to disfavor complicated cases which 
turn largely on unique facts. A series of decisions by the 
courts of appeals may well provide more meaningful guidance 
to the bar than an isolated or premature opinion of this Court. 
As Mr. Justice Frankfurter reminded us, “wise adjudication 
has its own time for ripening.”

Admittedly these dissenting opinions may have some bene-
ficial effects. Occasionally a written statement of reasons for 
granting certiorari is more persuasive than the Justice’s oral 
contribution to the Conference. For that reason the written 
document sometimes persuades other Justices to change their 
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votes and a petition is granted that would otherwise have been 
denied. That effect, however, merely justifies the writing and 
circulating of these memoranda within the Court; it does not 
explain why a dissent which has not accomplished its primary 
mission should be published.

It can be argued that publishing these dissents enhances the 
public’s understanding of the work of the Court. But because 
they are so seldom answered, these opinions may also give rise 
to misunderstanding or incorrect impressions about how the 
Court actually works. Moreover, the selected bits of informa-
tion which they reveal tend to compromise the otherwise 
secret deliberations in our Conferences. There are those who 
believe that these Conferences should be conducted entirely in 
public or, at the very least, that the votes on all Conference 
matters should be publicly recorded. The traditional view, 
which I happen to share, is that confidentiality makes a 
valuable contribution to the full and frank exchange of views 
during the decisional process; such confidentiality is especially 
valuable in the exercise of the kind of discretion that must be 
employed in processing the thousands of certiorari petitions 
that are reviewed each year. In my judgment, the importance 
of preserving the tradition of confidentiality outweighs the 
minimal educational value of these opinions.

In all events, these are the reasons why I have thus far 
resisted the temptation to publish opinions dissenting from 
denials of certiorari.

No. 78-335. Chesap eake  & Ohio  Railway  Co . v . La Fon - 
tain e . C. A. 6th Cir. Motion of National Railway Labor 
Conference for leave to file a brief as amicus curiae granted. 
Certiorari denied. Reported below: 575 F. 2d 1337.

No. 78-347. Oreck  Corp . v . Whirlpo ol  Corp , et  al . 
C. A. 2d Cir. Certiorari denied. Mr . Just ice  Brennan , Mr . 
Just ice  White , and Mr . Justice  Blackmu n  would grant 
certiorari. Reported below: 579 F. 2d 126.
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No. 78-384. Parry , Commi ssi oner , Departme nt  of  So -
cial  Services  of  Orange  County , et  al . v . George  et  al . 
C. A. 2d Cir. Motion of respondents for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
578 F. 2d 1367.

No. 78-5106. Cornell  v . Iowa . Sup. Ct. Iowa. Certio-
rari denied. Mr . Justice  Stewart  and Mr . Justi ce  White  
would grant certiorari. Reported below: 266 N. W. 2d 15.

No. 78-5192. Fritz  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied. Mr . Justi ce  Marsh all  would grant cer-
tiorari. Reported below: 580 F. 2d 370.

No. 78-5321. Adams  v . Florida . Sup. Ct. Fla.; and
No. 78-5335. Davis  v . Georg ia . Sup. Ct. Ga. Certiorari 

denied. Reported below: No. 78-5321, 355 So. 2d 1205; No. 
78-5335, 241 Ga. 376, 247 S. E. 2d 45.

Mr . Justice  Brennan  and Mr . Justice  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 78-5327. Hostet ler  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Mr . Justi ce  Brennan , Mr . Just ice  Stewart , 
and Mr . Justi ce  Marsh all  would grant certiorari and re-
verse the conviction. Reported below: 145 Ga. App. 55, 243 
S. E. 2d 256.

No. 78-5402. Hays  v . Georgia . Ct. App. Ga. Certiorari 
denied. Mr . Justice  Brennan , Mr . Justice  Stewart , and 
Mr . Justic e  Marshall  would grant certiorari and reverse the 
conviction. Reported below: 145 Ga. App. 65, 243 S. E. 2d 
263.
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Novemb er  1, 1978

Dismissal Under Rule 60
No. 78-5540. Buchanan  v . Bordenki rcher , Peniten -

tiary  Superi ntendent . C. A. 6th Cir. Certiorari dismissed 
under this Court’s Rule 60.

November  3, 1978

Miscellaneous Orders
No. A-417. Rogers  et  al . v . Lodge  et  al . Application 

for stay of order of United States District Court for the South-
ern District of Georgia, presented to Mr . Justice  Powell , 
and by him referred to the Court, granted pending final dis-
position of the appeal to the United States Court of Appeals 
for the Fifth Circuit.

No. A-382 (78-710). Klein  v . Unite d  States . C. A. 2d 
Cir. Application for stay, presented to Mr . Justi ce  Mar -
shall , and by him referred to the Court, denied.

November  6, 1978
Appeals Dismissed

No. 78-123. Acker  v . Board  of  Trust ees  of  Pass  Chris -
tian  Municipal  Separate  School  Distr ict . Appeal from 
Sup. Ct. Miss, dismissed for want of substantial federal ques-
tion. Reported below: 357 So. 2d 292.

No. 78-446. Dunham  et  ux . v . Clackamas  County . 
Appeal from Sup. Ct. Ore. dismissed for want of substantial 
federal question. Reported below: 282 Ore. 419, 579 P. 2d 
223.

No. 78-465. Napolit ano  et  ux . v . Wyomin g  State  High -
wa y  Depar tment  et  al . Appeal from Sup. Ct. Wyo. dis-
missed for want of substantial federal question. Reported 
below: 578 P. 2d 1342.
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No. 78-297. Mancheste r  News  Co ., Inc . v . New  Hamp -
shir e . Appeal from Sup. Ct. N. H. dismissed for want of 
final judgment. See 28 U. S. C. § 1257. Reported below: 
118 N. H. 255, 387 A. 2d 324.

No. 78-381. Holdi ng  v . BVA Credit  Corp . Appeal from 
Sup. Ct. Va. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 78-397. Garfin kle  et  vir  v . Superior  Court  of  
Contra  Costa  County  (Wells  Fargo  Bank  et  al ., Real  
Parties  in  Interest ). Appeal from Sup. Ct. Cal. dismissed 
for want of substantial federal question. Mr . Justi ce  White  
and Mr . Justice  Marsh all  would note probable jurisdiction 
and set case for oral argument. Reported below: 21 Cal. 3d 
268, 578 P. 2d 925.
Certiorari Granted—Reversed in Part and Remanded. (See

No. 77-6885, ante, p. 14.)
Certiorari Granted—Vacated and Remanded

No. 77-6817. Mc Elwe e v . Texas . Ct. Crim. App. Tex. 
Motion of petitioner for leave to proceed in jorma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Crist v. Bretz, 437 U. S. 
28 (1978). Reported below: 563 S. W. 2d 274.
Miscellaneous Orders

No. A-376. Pfi ster  v . Anderson  Clinic , Inc ., et  al . 
Application for stay of orders of the United States Court of 
Appeals for the Fourth Circuit, addressed to Mr . Justice  
Marshal l  and referred to the Court, denied.

No. D-73. In  re  Disbarment  of  Mc Govern . Disbar-
ment entered. [For earlier order herein, see 429 U. S. 936.]

No. D-102. In  re  Disb arment  of  Papp as . Disbarment 
entered. [For earlier order herein, see 430 U. S. 981.]

No. D-117. In  re  Disb arment  of  Eisenb erg . Disbar-
ment entered. [For earlier order herein, see 434 U. S. 885.]
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No. D-131. In  re  Disbarment  of  Gibs on . Disbarment 
entered. [For earlier order herein, see 435 U. S. 901.]

No. D-133. In  re  Disbarment  of  Chu . Disbarment en-
tered. [For earlier order herein, see 435 U. S. 949.]

No. D-143. In  re  Disbarment  of  Beasle y . It is ordered 
that Alton S. Beasley, of Okeechobee, Fla., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 77-1410. Butner  v . United  States  et  al . C. A. 4th 
Cir. [Certiorari granted, 436 U. S. 955.] Motion of the 
Solicitor General for divided argument granted.

No. 77-1497. Arkans as  v . Sanders . Sup. Ct. Ark. [Cer-
tiorari granted, ante, p. 891.] Motion of Bill Clinton, Es-
quire, to permit Joseph H. Purvis, Esquire, to present oral 
argument pro hoc vice granted.

No. 77-1553. County  of  Los  Angeles  et  al . v . Davi s  
et  al . C. A. 9th Cir. [Certiorari granted, 437 U. S. 903.] 
Motion of California Organization of Police & Sheriffs, Inc., 
for leave to file a brief as amicus curiae granted.

No. 77-1578. Broadcast  Musi c , Inc ., et  al . v . Columbia  
Broadcasting  Syste m , Inc ., et  al .; and

No. 77-1583. Ameri can  Society  of  Comp oser s , Author s  
& Publis hers  et  al . v . Columbia  Broadcasti ng  System , 
Inc ., et  al . [Certiorari granted, ante, p. 817.] Motion of 
petitioners to dispense with printing appendix granted.

No. 78-136. Wholes ale  Materials  Co., Inc . v . Magna  
Corp ., dba  Mis si ss ippi Steel , ante, p. 864. Motion of re-
spondent for damages for delay denied.
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No. A-355 (78-649). City  of  Boston  et  al . v . Ande rson  
et  al . Sup. Jud. Ct. Mass. Motion to vacate stay order 
heretofore entered by Mr . Just ice  Brennan  on October 20, 
1978, denied.

Mr . Just ice  Stevens , with whom Mr . Just ice  Stew art  
and Mr . Justice  Rehnqui st  join, dissenting.

Because the Court in practical effect has summarily reversed 
the unanimous holding of the Supreme Judicial Court of 
Massachusetts on a question of Massachusetts law, it is appro-
priate to note my dissent. The highest court of the State 
held that a Massachusetts “municipality has no authority to 
appropriate funds for the purpose of taking action to influence 
the result of a referendum proposed to be submitted to the 
people at a State election.” 1

Unless state action has violated some federal law, a federal 
court has no power to compel a State to spend its money or to 
grant a political subdivision of the State authority which the 
State has withheld.2 Federal questions may, of course, arise 

1 — Mass. —, —, 380 N. E. 2d 628, 632 (1978).
2 “Municipal corporations are political subdivisions of the State, created 

as convenient agencies for exercising such of the governmental powers of 
the State as may be entrusted to them. For the purpose of executing 
these powers properly and efficiently they usually are given the power to 
acquire, hold, and manage personal and real property. The number, nature 
and duration of the powers conferred upon these corporations and the 
territory over which they shall be exercised rests in the absolute discretion 
of the State. Neither their charters, nor any law conferring governmental 
powers, or vesting in them property to be used for governmental purposes, 
or authorizing them to hold or manage such property, or exempting them 
from taxation upon it, constitutes a contract with the State within the 
meaning of the Federal Constitution. The State, therefore, at its pleasure 
may modify or withdraw all such powers, may take without compensation 
such property, hold it itself, or vest it in other agencies, expand or 
contract the territorial area, unite the whole or a part of it with another 
municipality, repeal the charter and destroy the corporation. All this may 
be done, conditionally or unconditionally, with or without the consent of 
the citizens, or even against their protest. In all these respects the State
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when a State regulates the communicative activities of third 
parties, whether they be individuals or private corporations. 
Such questions may also arise if a State authorizes expendi-
tures to advance or explain a particular point of view. But 
in this case we are merely confronted with “a State’s deter-
mination to refrain from speech on a given topic or topics and 
to bar its various subdivisions from expending funds in 
contravention of that determination.” 3 I consider it frivolous 
to suggest that the First Amendment, or any other provision 
of the United States Constitution, empowers this Court to 
interfere with that determination. I would therefore grant the 
motion to vacate the stay entered by Mr . Justi ce  Brennan  
as Circuit Justice on October 20, 1978.

No. 78-5181. Kovac s v . Bolt  et  al . Motion for leave to 
file petition for writ of mandamus denied.

Certiorari Granted
No. 77-1645. Transam erica  Mortgage  Advisors , Inc . 

(TAMA), et  al . v. Lewi s . C. A. 9th Cir. Certiorari granted. 
Reported below: 575 F. 2d 237.

No. 78-479. Edmonds  v . Comp agni e Generale  Trans -
atla ntiq ue . C. A. 4th Cir. Certiorari granted. Reported 
below: 577 F. 2d 1153.

is supreme, and its legislative body, conforming its action to the state 
constitution, may do as it will, unrestrained by any provision of the 
Constitution of the United States. Although the inhabitants and property 
owners may by such changes suffer inconvenience, and their property may 
be lessened in value by the burden of increased taxation, or for any other 
reason, they have no right by contract or otherwise in the unaltered or 
continued existence of the corporation or its powers, and there is nothing 
in the Federal Constitution which protects them from these injurious 
consequences. The power is in the State and those who legislate for the 
State are alone responsible for any unjust or oppressive exercise of it.” 
Hunter v. Pittsburgh, 207 U. S. 161, 178-179.

3 — Mass., at —, 380 N. E. 2d, at 637.
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Certiorari Denied. (See also No. 78-381, supra, and No. 
77-6885, ante, p. 14.)

No. 77-1677. Richma n  v . Shevin , Attor ney  General  
of  Florida , et  al . Sup. Ct. Fla. Certiorari denied. Re-
ported below: 354 So. 2d 1200.

No. 77-1859. Helfat  v . Securities  and  Exchange  Com -
mis sio n  et  al . ; and

No. 78-295. Koracor p Indus tries , Inc ., et  al . v . Securi -
ties  and  Exchange  Commis sion . C. A. 9th Cir. Certiorari 
denied. Reported below: 575 F. 2d 692.

No. 77-1868. In  re  Janavitz  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 576 F. 2d 1071.

No. 77-6776. Ward  et  ux . v . Washington . Ct. App. 
Wash. Certiorari denied. Reported below: 17 Wash. App. 
1034.

No. 78-7. Delph  et  al . v . United  States ; and
No. 78-34. Hawki ns  et  al . v . Unite d  States . C. A. 5th 

Cir. Certiorari denied. Reported below: 571 F. 2d 880.
No. 78-19. Fruehauf  Corp , et  al . v . Unite d States . 

C. A. 6th Cir. Certiorari denied. Reported below: 577 F. 2d 
1038.

No. 78-42. Choate  v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 165.

No. 78-45. George  Hants cho  Co ., Inc . v . Wans or  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 570 F. 2d 
1202.

No. 78-54. Keener  v . Kans as . Sup. Ct. Kan. Certio-
rari denied. Reported below: 224 Kan. 100, 577 P. 2d 1182.

No. 78-63. Moon  v . Virgi nia . Sup. Ct. Va. Certiorari 
denied.

No. 78-89. Goeller  v . North  Dakota . Sup. Ct. N. D. 
Certiorari denied. Reported below: 264 N. W. 2d 472.
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No. 78-117. Gray -Taylor , Inc ., dba  Jimmie  Green  Chev -
rolet  v. Harris  Count y  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 569 F. 2d 893.

No. 78-120. Glavey  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1219.

No. 78-171. Fernandez -Guzman  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 577 F. 2d 1093.

No. 78-198. Gutierr ez  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 576 F. 2d 269.

No. 78-210. Walton  v . Maryland . Ct. App. Md. Cer-
tiorari denied. Reported below: 282 Md. 514, 385 A. 2d 806.

No. 78-254. Ohio  v . Rupp ert ; and
No. 78-483. Rupp ert  v . Ohio . Sup. Ct. Ohio. Certiorari 

denied. Reported below: 54 Ohio St. 2d 263, 375 N. E. 2d 
1250.

No. 78-264. Wedel stedt  v . Iowa . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 263 N. W. 2d 894 and 265 
N. W. 2d 626.

No. 78-266. Syufy  Enterpr ises  v . National  General  
Theatre s , Inc ., et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 575 F. 2d 233.

No. 78-277. Doyon , Ltd ., et  al . v . Bristol  Bay  Nati ve  
Corp , et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 569 F. 2d 491.

No. 78-306. United  Van  Lines , Inc . v . Vonder  Linden  
et  ux. Sup. Ct. N. M. Certiorari denied.

No. 78-332. 83rd  Realty  Co . v . Jamaica  Savings  Bank . 
C. A. 2d Cir. Certiorari denied.
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No. 78-356. Sac  and  Fox  Tribe  of  the  Miss iss ipp i in  
Iowa  v . Licklide r , Chairm an , State  Conservation  Comm is -
sion  of  Iowa , et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 576 F. 2d 145.

No. 78-420. Caesar ’s Healt h  Club  et  al . v . St . Louis  
County , Mis souri . Ct. App. Mo., St. Louis Dist. Certio-
rari denied. Reported below: 565 S. W. 2d 783.

No. 78-422. West inghouse  Electric  Corp . v . Kerr - 
Mc Gee  Corp , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 1311.

No. 78-429. Haste  et  ux . v . Ameri can  Home  Products  
Corp . C. A. 10th Cir. Certiorari denied. Reported below: 
577 F. 2d 1122.

No. 78-456. Statewi de  Contractors , Inc ., et  al . v . 
Fowle r , White , Gillen , Boggs , Villare al  & Banker  et  al . 
Sup. Ct. Pa. Certiorari denied.

No. 78-460. Lis et  al . v . Robert  Packer  Hospi tal  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 579 F. 2d 
819.

No. 78-475. Fried  et  al . v . Carey , State ’s  Attor ney  of  
Cook  County . C. A. 7th Cir. Certiorari denied. Reported 
below: 582 F. 2d 1283.

No. 78-499. Warden , State  Pris on  of  Southern  Mich -
igan  at  Jackson  v . Berri er . C. A. 6th Cir. Certiorari de-
nied. Reported below: 583 F. 2d 515.

No. 78-502. Flisk  et  al . v . Kelly , Judge . Cir. Ct., Cook 
County, Ill. Certiorari denied.

No. 78-520. Ross v. United  Stat es  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1316.



956 OCTOBER TERM, 1978

November 6, 1978 439U.S.

No. 78-559. Southern  Pacif ic  Transpor tati on  Co . v . 
Supe rior  Court  of  Califor nia , County  of  Los  Angeles  
(Mc Dowell  et  al ., Real  Parties  in  Interest ). Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 78-588. Van  Wey  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1387.

No. 78-637. Galante  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 584 F. 2d 973.

No. 78-5026. Nels on  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 574 F. 2d 277.

No. 78-5034. Ruviwat  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 554 F. 2d 1072.

No. 78-5051. Carter  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 78-5061. Graham  v . Ohio . Ct. App. Ohio, Summit 
County. Certiorari denied.

No. 78-5077. Bell  v . North  Carolin a  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 576 F. 2d 564.

No. 78-5086. Buckingham  v . Thompson , Warden . 
C. A. 6th Cir. Certiorari denied. Reported below: 578 F. 
2d 1380.

No. 78-5121. Moore  v . Wisconsi n . Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 83 Wis. 2d 285, 265 N. W. 
2d 540.

No. 78-5134. Crowell  v . Zahradnick , Penitenti ary  
Super intendent . C. A. 4th Cir. Certiorari denied. Re-
ported below: 571 F. 2d 1257.

No. 78-5167. Canet  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 356 So. 2d 63.
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No. 78-5179. Saylor  et  al . v . Overberg , Correcti onal  
Supe rinten dent . Sup. Ct. Ohio. Certiorari denied.

No. 78-5194. Young  v . New  Mexico . Ct. App. N. M. 
Certiorari denied. Reported below: 91 N. M. 647, 579 P. 2d 
179.

No. 78-5227. Diaz  v . Unite d Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-5251. Mc Guire  v . United  State s ; and
No. 78-5288. Blackw ell  v . Unite d  States . C. A. 4th 

Cir. Certiorari denied. Reported below: 578 F. 2d 1379.

No. 78-5254. Will iams  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. Reported below: 188 U. S. App. 
D. C. 201, 578 F. 2d 443.

No. 78-5260. Nahavandi  v . Immigr ation  and  Naturali -
zation  Serv ice . C. A. 9th Cir. Certiorari denied.

No. 78-5266. Kearns  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied.

No. 78-5395. Robinson  v . Rich ards on , Distri ct  Attor -
ney  of  Caddo  Parish , et  al . C. A. 5th Cir. Certiorari 
denied.

No. 78-5398. Tyler  et  al . v . Grady , Judge , et  al . C. A. 
8th Cir. Certiorari denied.

No. 78-5400. D’Agos tin  v . Enomo to , Corrections  Di-
rector . C. A. 9th Cir. Certiorari denied. Reported below: 
573 F. 2d 1315.

No. 78-5405. Hawkins  v . Cris t , Warden , et  al . Sup. 
Ct. Mont. Certiorari denied. Reported below: ---- Mont.
—, 583 P. 2d 396.

No. 78-5413. Corpus  v . Este lle , Correcti ons  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 571 F, 2d 
1378.
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No. 78-5424. Roche  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 45 N. Y. 2d 78, 379 N. E. 
2d 208.

No. 78-5428. Denny  v . Foreman , Warden , et  al . C. A. 
3d Cir. Certiorari denied.

No. 78-5430. Jense n  v . Califor nia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5432. Hall  v . Direc tor , Depa rtme nt  of  Correc -
tions  of  Illino is . C. A. 7th Cir. Certiorari denied. Re-
ported below: 578 F. 2d 194.

No. 78-5434. Garza  v . Mc Carthy , Men ’s  Colony  Super -
inten dent . C. A. 9th Cir. Certiorari denied.

No. 78-5437. Poston  v . Morga n -Schulth eis s , Inc . Ct. 
App. N. C. Certiorari denied.

No. 78-5449. Conroy  v . Bombard , Correction al  Super -
intende nt . C. A. 2d Cir. Certiorari denied.

No. 78-5480. Mancillas  et  al . v . United  States . C. A. 
7th Cir. Certiorari denied. Reported below: 580 F. 2d 1301.

No. 78-5493. Bohr  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 581 F. 2d 1294.

No. 78-5502. Sanders  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-167. American  Air  Filte r  Co ., Inc ., et  al . v . 
Federal  Trade  Comm iss ion  et  al . ;

No. 78-168. Goody ear  Tire  & Rubber  Co . et  al . v . Fed -
eral  Trade  Commiss ion  et  al . ; and

No. 78-169. Milli ken  & Co. v. Federa l  Trade  Commis -
sion  et  al . C. A. D. C. Cir. Certiorari denied. Mr . Jus -
tice  Powe ll  and Mr . Justice  Steve ns  took no part in the 
consideration or decision of these petitions. Reported below: 
193 U. S. App. D. C. 300, 595 F. 2d 685.
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No. 78-5527. Mc Nair  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-190. Eli  Lilly  & Co. v. Staat s , Comptr oll er  
General , et  al . C. A. 7th Cir. Motion of Abbott Labora-
tories for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 574 F. 2d 904.

No. 78-237. Aqua  Media , Ltd ., et  al . v . Unite d  Stat es . 
C. A. 9th Cir. Certiorari and/or motion for leave to file peti-
tion for writ of certiorari denied. Mr . Justice  Powell  took 
no part in the consideration or decision of this petition. Re-
ported below: 575 F. 2d 222.

No. 78-351. Clay  et  al . v . Hayward  et  al . C. A. 4th 
Cir. Certiorari denied. Mr . Justice  Stewar t  would grant 
certiorari. Reported below: 573 F. 2d 187.

No. 78-407. Hake  et  al . v . Helton , Adminis tratri x , et  
al . Ct. App. Mo., Kansas City Dist. Certiorari denied. 
Mr . Justice  Brennan , Mr . Justice  White , and Mr . Justice  
Marshal l  would grant certiorari. Reported below: 564 S. W. 
2d 313.

No. 78-5250. Jones  v . Texas . Ct. Crim. App. Tex.; and
No. 78-5311. Raulerson  v . Florida . Sup. Ct. Fla. Cer-

tiorari denied. Reported below: No. 78-5250, 568 S. W. 2d 
847; No. 78-5311, 358 So. 2d 826.

Mr . Justi ce  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.
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No. 78-5193. Knigh t  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Mr . Justice  Brennan , Mr . Jus -
tice  White , and Mr . Justi ce  Marsh all  would grant certio-
rari. Reported below: 352 So. 2d 179.

No. 78-629. Hicke y  v . Unite d  States . C. A. 5th Cir. 
Application for stay, addressed to Mr . Justi ce  Marshall  and 
referred to the Court, denied. Certiorari denied. Reported 
below: 575 F. 2d 880.

Rehearing Denied
No. 77-1636. Reed  v . City  of  Los  Angeles  et  al ., ante, 

p. 825;
No. 77-6574. Yanni  v . United  States , ante, p. 840;
No. 77-6683. Campbe ll  v . United  States , ante, p. 841;
No. 77-6914. Davis  v . Lawye rs  Prof es si onal  Respo nsi -

bility  Board  of  Minnes ota  et  al ., ante, p. 807;
No. 77-6984. Kalec  v . Dellinge r , Prosec utor  of  White  

County , et  al ., ante, p. 857;
No. 78-5045. Rooks  v . United  States , ante, p. 862;
No. 78-5139. Calhoun  et  ux . v . Franchi se  Tax  Board  

of  Califor nia , ante, p. 872; and
No. 78-5176. Sceif ers  v. Indiana , ante, p. 873. Petitions 

for rehearing denied.

No. 77-1003. Napoli  et  al . v . United  States , 436 U. S. 
912. Motion for leave to file petition for hearing denied.

November  13, 1978

Appeals Dismissed
No. 78-431. Godsy  v . Godsy . Appeal from Ct. App. Mo., 

Kansas City District, dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
565 S. W. 2d 726.
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No. 78-5458. Wayland  v . Town  of  Topsf ield . Appeal 
from C. A. 1st Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 582 F. 
2d 1269.

No. 78-5507. Harto  v . Colora do . Appeal from Sup. Ct. 
Colo, dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 78^467. Enntex  Oil  & Gas  Co. (of  Nevada ) et  al . v . 
Texas . Appeal from Ct. Civ. App. Tex., 6th Sup. Jud. Dist., 
dismissed for want of substantial federal question. Reported 
below: 560 S. W. 2d 494.

No. 78-5329. Henry  v . Colorado . Appeal from Sup. Ct. 
Colo, dismissed for want of substantial federal question. Mr . 
Justice  Stevens  would note probable jurisdiction and set case 
for oral argument. Reported below: 195 Colo. 309, 578 P. 2d 
1041.

Miscellaneous Orders
No. A-364. Schafer  et  al . v . Trustees  of  Proper ty  of  

Penn  Central  Co . C. A. 3d Cir. Application for stay, ad-
dressed to The  Chief  Justic e , and referred to the Court, 
denied.

No. 76-419. Vermont  Yankee  Nuclear  Power  Corp . v . 
Natural  Reso urces  Defe nse  Council , Inc ., et  al . ; and

No. 76-528. Consumers  Powe r  Co. v. Aes chli man  et  
al ., 435 U. S. 519. Motions of respondents for elimination or 
reduction of taxed costs denied. Mr . Justice  Blackmun  and 
Mr . Just ice  Powell  took no part in the consideration or deci-
sion of these motions.
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No. 77-983. Washingt on  et  al . v . Washint on  State  
Commer cia l  Passenge r  Fishing  Vess el  Assn , et  al .; and 
Washington  et  al . v . Puget  Sound  Gillne tters  Ass n , et  
al . Sup. Ct. Wash. [Certiorari granted, ante, p. 909]; and

No. 78-119. Washingt on  et  al . v . United  States  et  al .; 
and

No. 78-139. Puget  Sound  Gillnetters  Assn , et  al . v . 
Unite d  States  Distri ct  Court  for  the  Wes tern  Distri ct  
of  Washingt on  (United  States  et  al ., Real  Partie s in  
Intere st ). C. A. 9th Cir. [Certiorari granted, ante, p. 
909.] Motion of the Solicitor General and motion of respond-
ent Indian Tribes (except Yakima Indian Nation) to con-
solidate cases for purpose of briefing and argument granted. 
Briefing schedule of the Solicitor General as set out in his 
motion is adopted by the Court. Total time of two hours 
heretofore granted by the Court in these cases is reduced to 
one and one-half hours and is divided as follows: 30 minutes 
to the Solicitor General; 30 minutes to the State of Washing-
ton ; 15 minutes to the Indian Tribes; and 15 minutes to the 
association of non-Indian fishermen.

No. A-395 (78-729). Arrow  Food  Dist ributor s , Inc . v . 
Love , Conservator . Sup. Ct. Miss. Application for stay, 
addressed to Mr . Justi ce  Rehnquis t , and referred to the 
Court, denied.

No. A-420 (78-761). Ameri can  Tele phone  & Tele -
graph  Co. et  al . v. United  States . C. A. D. C. Cir. That 
portion of the order by The  Chief  Justice  on November 2, 
1978, which stayed the order of the United States Court of 
Appeals for the District of Columbia Circuit, entered Octo-
ber 31, 1978, pending filing of a response, is vacated and the 
application is denied.

No. A-372 (78-5600). Gibbs  v . Unite d States . C. A. 
4th Cir. Application for recall and stay of mandate, addressed 
to Mr . Justice  Marshall , and referred to the Court, denied.
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Certiorari Granted—Vacated and Remanded. (See No. 77- 
1792, ante, p. 24.)

Certiorari Granted
No. 78-482. Smith , Judge , et  al . v . Daily  Mail  Pub -

lis hing  Co. et  al . Sup. Ct. App. W. Va. Certiorari granted. 
Reported below: ---- W. Va.----- , 248 S. E. 2d 269.

No. 78-160. Wils on  et  al . v . Omaha  Indian  Tribe  et  
al . ; and

No. 78-161. Iowa  et  al . v . Omaha  Indian  Trib e  et  al . 
C. A. 8th Cir. Petition for writ of certiorari in No. 78-160 is 
granted limited to Questions 2 and 3 presented by the peti-
tion. Petition for writ of certiorari in No. 78-161 is granted 
limited to Questions 1 and 4 presented by the petition. Cases 
consolidated and a total of one hour allotted for oral argu-
ment. Reported below: 575 F. 2d 620.

Certiorari Denied. (See also Nos. 78-431, 78-5458, and 78- 
5507, supra.)

No. 77-1779. Paris  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 77-6570. Wils on  v . United  States  Dis trict  Court  
for  the  Southern  Distr ict  of  Ohio , Western  Divi si on . 
C. A. 6th Cir. Certiorari denied.

No. 77-6754. Hobgood  v . Arkan sas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 262 Ark. 725, 562 S. W. 2d 
41.

No. 77-6814. Hoppman  v . Wisco nsin . Sup. Ct. Wis. 
Certiorari denied. Reported below: 82 Wis. 2d 811, 266 N. W. 
2d 435.

No. 77-6916. Uriarte  v . United  States ; and
No. 78-316. Ramire z -Uriar te  v . Unite d  Stat es . C. A. 

9th Cir. Certiorari denied. Reported below: 575 F. 2d 215.
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No. 77-6920. Clarke  v . Percy , Secretar y , Depar tme nt  
of  Health  and  Social  Service  of  Wisconsi n . Sup. Ct. Wis. 
Certiorari denied. Reported below: 83 Wis. 2d 349, 265 N. W. 
2d 285.

No.77-6968. Hardwi ck  v . Weldon  et  al . C. A, 5th Cir. 
Certiorari denied.

No. 78-13. Schoenhut  v. United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 576 F. 2d 1010.

No. 78-32. Reeves  v . Arkansas . Sup. Ct. Ark. Certio-
rari denied. Reported below: 263 Ark. 227, 564 S. W. 2d 503.

No. 78-61. Hitcheva  v . Division  of  State  Lands  of  
Oregon . Ct. App. Ore. Certiorari denied. Reported below: 
31 Ore. App. 839, 572 P. 2d 625.

No. 78-144. Mende l  v . United  States ; and
No. 78-5156. Reeves  v . United  States . C. A. 7th Cir. 

Certiorari denied Reported below: 578 F. 2d 668.

No. 78-147. Champagne  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 78-186. Rich  v . United  States ; and
No. 78-314. Pelton  v . Unite d  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 578 F. 2d 701.

No. 78-220. Braverman  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1386.

No. 78-288. Wencke  et  al . v . Securitie s  and  Exchan ge  
Commis si on . C. A. 9th Cir. Certiorari denied. Reported 
below: 577 F. 2d 619.

No. 78-290. Herrera -Vinegas  et  al . v . United  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 573 F. 2d 
1308.
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No. 78-292. Ute  Indian  Tribe  v . State  Tax  Comm iss ion  
of  Utah . C. A. 10th Cir. Certiorari denied. Reported be-
low: 574 F. 2d 1007.

No. 78-315. Neaveill  v . Andolsek , Commi ssi oner , 
Unite d  State s  Civi l  Service  Commis si on , et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 577 F. 2d 749.

No. 78-362. Western  Water pro ofi ng  Co ., Inc . v . Mar -
sha ll , Secre tary  of  Labor , et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 576 F. 2d 139.

No. 78-367. Quigl ey  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-378. St . Elizabeth ’s Hospi tal  of  Bosto n v . 
Weiner , Chairman , Rate  Setting  Commis si on , Offi ce  of  

, Human  Services  of  Mass achuse tts , et  al . C. A. 1st Cir.
Certiorari denied. Reported below: 577 F. 2d 722.

No. 78-409. Vallance  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1282.

No. 78-424. Cunningham  v . Virgi nia . Sup. Ct. Va. 
Certiorari denied.

No. 78-438. Mc Maste rs  et  al . v . Chase . C. A. 8th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1011.

No. 78-444. Ronk  et  al . v . Ahlert  et  ux . Sup. Ct. Ark. 
Certiorari denied.

No. 78-457. Niet ert  et  al . v . Citizens  Bank  & Trust  
Co. Sup. Ct. Ark. Certiorari denied. Reported below: 263 
Ark. 251, 565 S. W. 2d 4.

No. 78-459. Rosee  v . Board  of  Trade  of  Chicago  et  al . 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 
57 Ill. App. 3d 228, 372 N. E. 2d 1000.
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No. 78-470. Portner  v . Communi ty  State  Bank  & Trust  
Co. et  al . C. A. 3d Cir. Certiorari denied. Reported be-
low: 578 F. 2d 1375.

No. 78-471. Nelson  v . Pentecost al  Church  of  God , 
Inc ., M. I., et  al . C. A. 1st Cir. Certiorari denied.

No. 78-472. Lemm  v . Wash ingt on  Suburba n  Sani tary  
Comm iss ion . Ct. Sp. App. Md. Certiorari denied.

No. 78-474. Princet on  Communi ty  Phone  Book , Inc ., 
et  al . v. Bate  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 582 F. 2d 706.

No. 78-476. Florida  Power  & Light  Co . v . Gaines vill e  
Utilities  Departm ent  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 573 F. 2d 292.

No. 78-480. Blanco  v . Calif ornia . App. Dept., Super. 
Ct. Cal., County of Ventura. Certiorari denied.

No. 78-481. Internat ional  Brotherhood  of  Electr ical  
Workers , Local  No . 6, AFL-CIO v. San  Francisco  Elec -
tri cal  Contractors  Assn ., Inc ., et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 529.

No. 78-485. Texas  Comm ittee  on  Natural  Resourc es  v . 
Bergland , Secre tary  of  Agriculture , et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 201.

No. 78-501. Koros  et  ux . v . Credit  Bureau , Inc ., of  
Georgia  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 577 F. 2d 144.

No. 78-509. 28 East  Jackson  Enterpris es , Inc . v . Rose -
well , Treas urer  of  Cook  County , Illi nois , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 577 F. 2d 748.

No. 78-590. Blasco  et  al . v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 581 F. 2d 681.
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No. 78-632. Bull ock  et  al . v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 579 F. 2d 1116.

No. 78-645. Martin  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 574 F. 2d 1359.

No. 78-5005. Easle y v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 564 S. W. 2d 742.

No. 78-5074. Ranger  et  al . v . Unite d  States . C. A. 
10th Cir. Certiorari denied.

No. 78-5094. Migno na  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5101. Adams  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 924.

No. 78-5120. Smith  v . Brewer , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 577 F. 2d 466.

No. 78-5138. Lewi s  et  al . v . United  Stat es . C. A. 6th 
Cir. Certiorari denied.

No. 78-5151. Wiggins  v . Estelle , Correc tions  Direct or . 
Ct. Crim. App. Tex. Certiorari denied.

No. 78-5178. Boyer  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 574 F. 2d 951.

No. 78-5270. Proctor  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied.

No. 78-5276. Mowat  et  al . v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1194.

No. 78-5295. Etle y  et  al . v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 574 F. 2d 850.

No. 78-5305. Jenkins  v . United  Stat es . C. A. 4th Cir.
Certiorari denied. Reported below: 579 F. 2d 840.
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No. 78-5307. Edwards  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 883.

No. 78-5331. Carter  v . Unite d  States . C. A. D. C. Cir. 
Certiorari denied.

No. 78-5336. Harpe r  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 579 F. 2d 1235.

No. 78-5365. Will iams  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 78-5394. Myers  v . Rhay , Penitenti ary  Superi n -
tendent . C. A. 9th Cir. Certiorari denied. Reported 
below: 577 F. 2d 504.

No. 78-5439. Rawl ey  v . Rawl ey  et  al . Sup. Ct. La. 
Certiorari denied. Reported below: 357 So. 2d 1154.

No. 78-5459. La Ruff a  v . Fogg , Correcti onal  Supe rin -
tendent . C. A. 2d Cir. Certiorari denied. Reported below: 
578 F. 2d 1368.

No. 78-5461. Mahler  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 78-5462. Hebert  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: See 566 S. W. 2d 798.

No. 78-5463. White  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 78-5467. Jakob  v . Firs t  Alabama  Bank  of  Mont -
gomery . Sup. Ct. Ala. Certiorari denied. Reported below: 
361 So. 2d 1017.

No. 78-5468. Turpen  v . Nevada . Sup. Ct. Nev. Cer-
tiorari denied. Reported below: 94 Nev. 576, 583 P. 2d 1083.

No. 78-5470. Mc Kibben  v . Hopper , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 577 F. 2d 144.
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No. 78-5473. Alvarez  v . American  Expor t  Lines , Inc . 
C. A. 3d Cir. Certiorari denied. Reported below: 580 F. 2d 
1179.

No. 78-5474. Lomax  v . Alaba ma . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 359 So. 2d 832.

No. 78-5476. Nabkey  v . Michigan  State  Highway  Com -
mis si on . Ct. App. Mich. Certiorari denied.

No. 78-5477. West  v . Smith , Correctional  Superi n -
ten dent . C. A. 2d Cir. Certiorari denied.

No. 78-5479. Hammer  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 268 Ind. 605, 377 N. E. 2d 
638.

No. 78-5481. Boyd  v . Delawar e . Sup. Ct. Del. Certio-
rari denied. Reported below: 389 A. 2d 1282.

No. 78-5484. Green  v . Calif orni a . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5485. Mc Daniel  v . Oklahoma . C. A. 10th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1242.

No. 78-5492. Fowle r  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 78-5497. Childs  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 78-5499. Willi ams  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5503. Hall  v . Anderson , Warden . C. A. 6th Cir. 
Certiorari denied.

No. 78-5517. Clayt on  v . Loggins , Correctional  Super -
intende nt . C. A. 9th Cir. Certiorari denied.
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No. 78-5528. Schaf er  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 774.

No. 78-5546. Moore  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 2d 360.

No. 78-5557. Ritch  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 583 F. 2d 1179.

No. 78-5579. Bradley  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 581 F. 2d 265.

No. 78-5585. Sturgis  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1296.

No. 77-1863. Mitchell , Warden  v . Nottingham . C. A. 
4th Cir. Certiorari denied. Reported below: 573 F. 2d 193.

No. 78-180. Leeke , Correc tions  Commi ss ioner , et  al . 
v. Gordon ; and Colli ns , Warden  v . Young . C. A. 4th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 574 F. 2d 1147.

No. 78-182. Serwold  et  ux . v . Nelson . C. A. 9th Cir. 
Motion of Stephen W. Holohan for leave to file a brief as 
amicus curiae and certiorari denied. Reported below: 576 F. 
2d 1332.

No. 78-317. Du Pont  Glore  Forga n , Inc ., et  al . v . Amer -
ican  Telep hone  & Tele grap h Co . et  al . C. A. 2d Cir. 
Certiorari denied. Mr . Justi ce  Powell  took no part in the 
consideration or decision of this petition. Reported below: 
578 F. 2d 1367.

No. 78-5177. Harri s  v . Oklahoma . Ct. Crim. App. Okla 
Certiorari denied.

Mr . Justice  Brennan , with whom Mr . Justice  Marshall  
joins, dissenting.

In 1971 a grocery store clerk in Tulsa, Okla., was shot and 
killed during the course of a robbery of the store. Petitioner 
has undergone two separate trials based on two separate
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charges arising out of this event. Petitioner was convicted 
of armed robbery in the District Court of Tulsa County, Case 
No. CRF-73-228, on July 19, 1973. On November 21, 1973, 
petitioner was convicted in a second trial of the crime of felony 
murder, the armed robbery providing an essential element of 
the crime. Case No. CRF-73-227. Claiming that his rights 
under the Double Jeopardy Clause of the Fifth Amendment 
had been violated, petitioner sought postconviction relief in 
the District Court of Tulsa County, Okla. This relief was 
denied.

Petitioner then appealed to the Oklahoma Court of Crimi-
nal Appeals, which ordered petitioner’s conviction for felony 
murder vacated because of the Double Jeopardy Clause. The 
Court stated:

“This order is made without prejudice to the trial of 
the said Floyd Harris on any charge of homicide which 
the facts and justice may warrant, not inconsistent with 
the views expressed by the Supreme Court of the United 
States in Brown v. Ohio, 432 U. S. 161, . . . and Harris v. 
Oklahoma, [433 U. S. 682].” Order Reversing Denial of 
Post-Conviction Relief, No. PC-78-93 (June 5, 1978).

Petitioner subsequently filed with the Oklahoma Court of 
Criminal Appeals an application entitled Writ of Habeas 
Corpus or alternatively, Petition for Rehearing sua sponte, 
alleging that the court’s order in No. PC-78-93 was erroneous 
because in contravention of Harris v. Oklahoma, 433 U. S. 682 
(1977). The court denied petitioner’s application, stating:

“As petitioner’s trial on the charge of Murder in the 
First Degree is barred solely because the armed robbery 
for which he was previously convicted is a necessary ele-
ment of the murder conviction, the holding of Harris v. 
Oklahoma . . . does not prevent petitioner’s trial on a 
lesser degree of homicide which does not require proof of 
the armed robbery as a necessary element.” Order Deny-
ing Relief, No. H-78-322 (July 25, 1978).
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The order of the Oklahoma Court of Criminal Appeals 
would permit petitioner to be tried on charges arising out 
of the same criminal transaction as that underlying peti-
tioner’s conviction for armed robbery. Because I continue to 
adhere to my view, expressed in Harris v. Oklahoma, supra, at 
683 (concurring opinion), that the Double Jeopardy Clause of 
the Fifth Amendment, applied to the States through the 
Fourteenth Amendment, requires the prosecution in one pro-
ceeding, except in extremely limited circumstances not present 
here, of “all the charges against a defendant that grow out of a 
single criminal act, occurrence, episode, or transaction,” Ashe 
v. Swenson, 397 U. S. 436, 453-454 (1970) (Brennan , J., 
concurring), I would grant the petition for certiorari and 
reverse the judgment of the Oklahoma Court of Criminal 
Appeals in No. H-78-322. See Thompson v. Oklahoma, 429 
U. S. 1053 (1977) (Brennan , J., dissenting), and cases col-
lected therein.

No. 78-5489. Hall  v . Califor nia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied. Mr . Justice  White  would 
grant certiorari.

No. 78-464. Curtin  Matheson  Scienti fic , Inc ., et  al . 
v. Russe ll  et  al . C. A. 5th Cir. Motion for leave to file 
petition for writ of certiorari and/or petition for writ of cer-
tiorari denied. Certiorari denied.

Rehearing Denied
No. 77-1589. Olive ti  v . Unite d  States , ante, p. 822;
No. 77-1616. Nelson  v . Defe nse  Logi stics  Agency , ante, 

p. 824;
No. 77-1816. DiGili o  et  al . v . Unite d  States , ante, p. 

836;
No. 77-6691. Aldridge  v . Florida , ante, p. 882;
No. 77-6696. Lewis  v . Unite d  States , ante, p. 842; and
No. 77-6712. Bridges  v . Unite d States , ante, p. 842. 

Petitions for rehearing denied.
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No. 77-6932. Coomes  v . Commis sio ner  of  Internal  
Revenue , ante, p. 854;

No. 77-6988. Bloch  et  ux . v . General  Motors  Accept -
ance  Corp ., ante, p. 807;

No. 78-92. First  National  Bank  of  Memphi s  v . Smith  
et  al ., ante, p. 883;

No. 78-5055. Mazz ef fi  v . Schwan ke , dba  Ashland  & 
Wavela nd  Service  Station , et  al ., ante, p. 869;

No. 78-5085. Hamil ton  v . Depa rtme nt  of  Social  Serv -
ices  of  New  York  City , Human  Resour ces  Adminis tra -
tion , ante, p. 870;

No. 78-5092. Alexander  v . Delaw are  State  Bar  Assn ., 
ante, p. 808;

No. 78-5147. Baloun  v . Helf ert y , ante, p. 872;
No. 78-5186. Shadd  v . Unite d  State s Board  of  Parole  

et  al ., ante, p. 815;
No. 78-5238. Kavanaugh  v . Grundman  et  al ., ante, p. 

897; and
No. 78-5280. Good  Shield  v . Unite d  States , ante, p. 898. 

Petitions for rehearing denied.

No. 77-6869. Stuart  v . Emory  Univers ity , Inc ., et  al ., 
ante, p. 882. Petition for rehearing denied. Mr . Justice  
Blackmun  took no part in the consideration or decision of 
this petition.

November  14, 1978

Dismissal Under Rule 60
No. 78-450. Unite d  States  v . St . Louis -San  Francis co  

Railwa y  Co . C. A. 8th Cir. Certiorari dismissed under this 
Court’s Rule 60. Reported below: 572 F. 2d 1224.

November  27, 1978

Appeals Dismissed
No. 78-553. Automo tive  Service  Councils  of  Michi gan  

et  al . v. Austi n , Secre tary  of  State  of  Michi gan . Appeal 
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from Ct. App. Mich, dismissed for want of substantial federal 
question. Reported below: 82 Mich. App. 574, 267 N. W. 2d 
698.

No. 78-5486. Ridzon  v . Molle nkopf , Director , Board  of  
Elections  of  Colum bian a  County . Appeal from Sup. Ct. 
Ohio dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petiton for writ of cer-
tiorari, certiorari denied.

No. 78-5560. Bell  v . Bell  et  al . Appeal from C. A. 5th 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

Certiorari Granted—Vacated and Remanded
No. 78-2. Illi nois  v . Vitale . Sup. Ct. Ill. Certiorari 

granted, judgment vacated, and case remanded to consider 
whether judgment based upon federal or state constitutional 
grounds, or both. See California v. Krivda, 409 U. S. 33 
(1972). Mr . Justi ce  White  and Mr . Justice  Blackmun  
would grant certiorari and set case for oral argument. Re-
ported below: 71 Ill. 2d 229, 375 N. E. 2d 87.

No. 78-370. City  of  West  Haven  v . Turpin . C. A. 2d 
Cir. Motion of respondent for leave to proceed in forma pau-
peris and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Monell v. Depart-
ment of Social Services of New York City, 436 U. S. 658 
(1978). Reported below: 579 F. 2d 152.

Miscellaneous Orders
No. A-437. Thies  v . Joint  Bar  Associ ation  Grievan ce  

Commi tte e . Ct. App. N. Y. Application for stay, addressed 
to Mr . Justice  Powell  and referred to the Court, denied.

No. A-460 (78-5716). Mc Crory  v . Kirk . Ct. Crim. App. 
Tex. Application for stay, addressed to Mr . Justi ce  Mar -
shall , and referred to the Court, denied.
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No. D-135. In  re  Disbarment  of  Kutz a . Disbarment 
entered. [For earlier order herein, see 436 U. S. 943.]

No. D-144. In  re  Disbarm ent  of  Hirsc h . It is ordered 
that Burton G. Hirsch of Phoenix, Ariz., be suspended from 
the practice of law in this Court and that a rule issue, returna-
ble within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-145. In  re  Disbarment  of  Shaker . It is ordered 
that Donald J. Shaker, of Pittsfield, Mass., be suspended from 
the practice of law in this Court and that a rule issue, returna-
ble within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-146. In  re  Disbarment  of  Teitelbau m . It is 
ordered that Myron Teitelbaum, of Dayton, Ohio, be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-147. In  re  Disbarment  of  Pence . It is ordered 
that Richard F. Pence, of Parkersburg, W. Va., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.*

No. D-148. In  re  Disbarment  of  Clem . It is ordered 
that Maurice Curran Clem, Jr., of Henderson, Ky., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in this 
Court.

No. 80, Orig. Colorado  v . New  Mexic o  et  al . Motion 
for leave to file bill of complaint granted and defendants 
allowed 60 days in which to answer.

* [Rep ort er ’s Note : The rule to show cause was discharged and the 
order was vacated on December 11, 1978, post, p. 1042.]
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No. 76-1471. Federal  Communications  Commiss ion  v . 
National  Citiz ens  Commi ttee  for  Broadcasti ng  et  al .;

No. 76-1521. Channel  Two  Tele vis ion  Co . et  al . v . 
National  Citiz ens  Committee  for  Broadcas ting  et  al .;

No. 76-1595. Nation al  Ass ociation  of  Broadcaste rs  v . 
Federal  Communic ations  Comm iss ion  et  al . ;

No. 76-1604. American  News pape r  Publishe rs  Ass n . v . 
Nation al  Citiz ens  Committee  for  Broadca sti ng  et  al .;

No. 76-1624. Illi nois  Broadca sti ng  Co ., Inc ., et  al . v . 
Nation al  Citi zens  Committee  for  Broadcas ting  et  al .; 
and

No. 76-1685. Post  Co . et  al . v . National  Citiz ens  Com -
mittee  for  Broadcas ting  et  al ., 436 U. S. 775. Motion of 
National Citizens Committee for Broadcasting to waive or 
retax costs denied. Mr . Justice  Brennan  took no part in 
the consideration or decision of this motion.

No. 77-926. Cannon  v . Univers ity  of  Chicago  et  al . 
C. A. 7th Cir. [Certiorari granted, 438 U. S. 914.] Motion 
of Equal Employment Advisory Council for leave to file a 
brief as amicus curiae granted.

No. 77-1465. Direct or , Off ice  of  Workers ’ Comp ensa -
tion  Programs , United  States  Departme nt  of  Labor  v . 
Rasmus sen  et  al . ; and

No. 77-1491. Geo  Contr ol , Inc ., et  al . v . Rasmus sen  et  
al . C. A. 9th Cir. [Certiorari granted, 436 U. S. 955.] 
Motion of petitioners for divided argument granted. Motion 
of the Solicitor General to permit Kent L. Jones, Esquire, to 
present oral argument pro hac vice granted.

No. 77-1680. Michigan  v . De Filli ppo . Ct. App. Mich. 
[Certiorari granted, ante, p. 816.] Motion of respondent for 
appointment of counsel granted, and it is ordered that James 
C. Howarth, Esquire, of Detroit, Mich., be appointed to serve 
as counsel for respondent in this case.



ORDERS 977

439 U. S. November 27, 1978

No. 77-1578. Broadcast  Musi c , Inc ., et  al . v . Colum bia  
Broadcasting  System , Inc ., et  al . ; and

No. 77-1583. Ameri can  Society  of  Compos ers , Au -
thors  & Publishe rs  et  al . v . Columbia  Broadcasti ng  Sys -
tem , Inc ., et  al . C. A. 2d Cir. [Certiorari granted, ante, 
p. 817.] Motion of the Solicitor General for additional time 
to present oral argument on behalf of the United States as 
amicus curiae denied. Time allotted for oral argument is 
divided as follows: 30 minutes to petitioners, 15 minutes to 
the Solicitor General as amicus curiae, and 45 minutes to 
respondents.

No. 77-1654. Consumer  Energy  Council  of  America  v . 
Federal  Ener gy  Regulatory  Commis si on . C. A. 5th Cir. 
[Certiorari granted, ante, p. 817.] Motion of petitioner to 
substitute Consumer Energy Council of America in place of 
Consumer Federation of America, Energy Policy Task Force, 
granted. Mr . Justice  Stewar t  took no part in the considera-
tion or decision of this motion.

No. 77-1724. Burks  et  al . v . Lasker  et  al . C. A. 2d Cir. 
[Certiorari granted, ante, p. 816.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus 
curiae granted and 15 additional minutes allotted for that 
purpose.

No. 77-6673. Brown  v . Texas . County Ct. at Law No. 
2, El Paso County, Tex. [Probable jurisdiction noted, ante, 
p. 909.] Motion of Joe B. Dibrell, Jr., Esquire, to permit 
Renea Hicks, Esquire, to present oral argument pro hac vice 
granted.

No. 78-201. Greenh oltz , Chairman , Board  of  Parole  of  
Nebraska , et  al . v . Inmates  of  the  Nebraska  Penal  and  
Correctional  Comp lex  et  al . C. A. 8th Cir. [Certiorari 
granted, ante, p. 817.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae granted 
and 15 additional minutes allotted for that purpose.
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No. 78-421. Dahlberg  Electronics , Inc ., et  al . v . Kiev - 
lan  et  al . Appeal from Ct. App. Cal., 1st App. Dist.; and

No. 78-486. Council  for  Emplo yment  and  Economi c  
Energy  Use  v . WHDH Corp , et  al . C. A. 1st Cir. The 
Solicitor General is invited to file briefs in these cases express-
ing the views of the United States.

No. 78-761. American  Telepho ne  & Telegraph  Co . et  
al . v. Unite d  States . C. A. D. C. Cir. Motion of petitioners 
to expedite consideration of petition for writ of certiorari 
denied.

No. 78-5388. Ford  v . Muir , U. S. Distr ict  Judge , et  al . ; 
and

No. 78-5505. Picki ng  v . Baltimore  County , Maryland , 
et  al . Motions for leave to file petitions for writs of manda-
mus denied.

Certiorari Granted
No. 78-425. P. C. Pfei ffe r  Co ., Inc ., et  al . v . Ford  et  

al . C. A. 5th Cir. Certiorari granted. Reported below: 575 
F. 2d 79.

No. 78-488. United  States  v . 564.54 Acres  of  Land , 
More  or  Less , Situa ted  in  Monroe  and  Pike  Countie s , 
Pennsylvania , et  al . C. A. 3d Cir. Certiorari granted. 
Reported below: 576 F. 2d 983.

No. 78-511. Lo-Ji Sales , Inc . v . New  York . App. Term, 
Sup. Ct. N. Y., 9th and 10th Jud. Dists. Certiorari granted.

No. 78-99. Parker  v . Randolp h  et  al . C. A. 6th Cir. 
Motions of respondents for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1 presented 
by the petition. Reported below: 575 F. 2d 1178.
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No. 78-309. Touche  Ross  & Co. v. Redington , Truste e , 
et  al . C. A. 2d Cir. Motion of American Institute of Cer-
tified Public Accountants for leave to file a brief as amicus 
curiae and certiorari granted. Reported below: 592 F. 2d 617.

No. 78-5066. Dunaw ay  v . New  York . App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Motion of petitioner for leave to 
proceed in forma pauperis and certiorari granted. Reported 
below: 61 App. Div. 2d 299, 402 N. Y. S. 2d 490.

Certiorari Denied. (See also Nos. 78-5486 and 77-5560, 
supra.)

No. 77-1765. Newp ort  News  Shipb uilding  & Dry  Dock  
Co. v. Jones  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 167.

No. 77-1848. Sprayregen  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 577 F. 2d 173.

No. 77-1860. Rankin  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 503.

No. 77-1861. Ogden  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 501.

No. 77-6768. Mayes  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6819. Rochon  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 575 F. 2d 191.

No. 78-128. Kranco , Inc . v . National  Labor  Rela tio ns  
Board . C. A. 5th Cir. Certiorari denied. Reported below: 
572 F. 2d 318.

No. 78-159. Carsello  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 199.

No. 78-178. Maul din g  et  al . v . Unite d  State s . C. A. 
7th Cir. Certiorari denied. Reported below: 577 F. 2d 745.
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No. 78-194. Champi on  Oil  Co ., Inc . v . Herbert , Com -
miss ioner , Departm ent  of  Natural  Reso urces  of  Alaska  
etal . Sup. Ct. Alaska. Certiorari denied. Reported below: 
578 P. 2d 961.

No. 78-209. French  v . United  States ;
No. 78-5203. Boehm  v . Unite d  States ; and
No. 78-5204. Payne  v . Unite d  Stat es . C. A. 10th Cir. 

Certiorari denied.

No. 78-216. Unite d States  Independent  Telephone  
Assn . v . MCI Telecomm unica tions  Corp , et  al . ;

No. 78-217. Ameri can  Tele phone  & Telegr aph  Co . v . 
MCI Telecomm unica tions  Corp , et  al . ; and

No. 78-270. Federal  Communic ations  Commis si on  v . 
MCI Telecomm unica tions  Corp , et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 188 U. S. App. D. C. 327, 
580 F. 2d 590.

No. 78-231. Harp er  v . Feldman  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 188 U. S. App. D. C. 200, 
578 F. 2d 442.

No. 78-234. Nie derbe rger  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 580 F. 2d 63.

No. 78-241. Arpe ja -Calif ornia , Inc . v . Cohane . Ct. 
App. D. C. Certiorari denied. Reported below: 385 A. 2d 
153.

No. 78-242. Anderson  et  al . v . United  Stat es . C. A. 
8th Cir. Certiorari denied. Reported below: 579 F. 2d 455.

No. 78-258. Mehta  v . Guillemi n . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 1315.

No. 78-279. Pilus o v. United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 738.



ORDERS 981

439U.S. November 27, 1978

No. 78-281. Weiner  et  al . v . Unite d  States ; and
No. 78-284. Lichtig  v . United  States . C. A. 9th Cir. 

Certiorari denied. Reported below: 578 F. 2d 757.

No. 78-305. Comden  et  ux . v . Superior  Court  of  Cali -
fornia , Count y  of  Los  Angeles , et  al . (Doris  Day  Dis -
tributi ng  Co. et  al ., Real  Parti es  in  Interest ). Sup. Ct. 
Cal. Certiorari denied. Reported below: 20 Cal. 3d 906, 
576 P. 2d 971.

No. 78-318. Dallas  Powe r  & Light  Co . et  al . v . Central  
Powe r  & Light  Co . et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 188 U. S. App. D. C. 56, 575 F. 2d 
937.

No. 78-324. Pierorazio  et  al . v . United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 578 F. 2d 48.

No. 78-326. Cham ber  of  Commerce  of  the  United  
States  ex  rel . Boise  Casc ade  Corp . v . National  Labor  Re -
latio ns  Board  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 574 F. 2d 457.

No. 78-328. Chamb ers  v . Unite d  States ; and
No. 78-333. Griff in  v . United  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 579 F. 2d 1104.

No. 78-336. Alle n  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 579 F. 2d 553.

No. 78-341. Mains  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied.

No. 78-363. Grass o v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-365. Creps  v . Nevada . Sup. Ct. Nev. Certiorari 
denied. Reported below: 94 Nev. 351, 581 P. 2d 842.
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No. 78-379. House , Supe rinten dent  of  the  Green sboro  
City  Schools , et  al . v . Stew art , Ass is tant  Area  Direct or , 
Wage  and  Hour  Divis ion , U. S. Departme nt  of  Labor , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 577 F. 
2d 734.

No. 78-382. Stree ter  v . United  States ; and
No. 78-390. Dyar  v . Unite d  States . C. A. 5th Cir. Cer-

tiorari denied. Reported below: 574 F. 2d 1385.

No. 78-402. Meier  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-412. Livings ton  et  al . v . Georgia ; Ct. App. Ga. 
Certiorari denied. Reported below: 145 Ga. App. 792, 245 
S. E. 2d 11.

No. 78-413. Bowen , Governor  of  Indiana , et  al . v . 
Unite d  States  et  al . C. A. 7th Cir. Certiorari before judg-
ment denied.

No. 78-414. United  Air  Lines , Inc . v . State  Human  
Right s  Appeal  Board  et  al . App. Div., Sup. Ct. N. Y., 2d 
Jud. Dept. Certiorari denied. Reported below: 61 App. 
Div. 2d 1010, 402 N. Y. S. 2d 630.

No. 78-4:18. Ash  Grove  Cement  Co. v. Federal  Trade  
Commis si on . C. A. 9th Cir. Certiorari denied. Reported 
below: 577 F. 2d 1368.

No. 78-458. De Soto  Paris h School  Board  et  al . v . 
Unite d States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 574 F. 2d 804.

No. 78-466. Modla  v . Bell , Attorney  Genera l , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 570 F. 2d 
351.
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No. 78-477. West  Side  Women ’s Servic es , Inc ., et  al . 
v. City  of  Cleve land , Ohio , et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 582 F. 2d 1281.

No. 78-500. Brown  v . Danley , Administ rator . Sup. 
Ct. Ark. Certiorari denied. Reported below: 263 Ark. 480, 
566 S. W. 2d 385.

No. 78-506. Bower  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 499.

No. 78-513. Tracy , Judge  v . Dixon  et  al . Sup. Ct. 
Ariz. Certiorari denied. Reported below: 119 Ariz. 165, 579 
P. 2d 1388.

No. 78-515. Fehr  Bros ., Inc . v . Acciai erie  Weiss enfels  
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 
584 F. 2d 833.

No. 78-519. Brainerd  v . Flannery . App. Ct. Ill., 2d 
Dist. Certiorari denied. Reported below: 56 Ill. App. 3d 
991, 373 N. E. 2d 26.

No. 78-521. Yiamouyiannis  v . Chemic al  Abstracts  
Service  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 578 F. 2d 164.

No. 78-522. Wentz  et  al . v . International  Brother -
hood  of  Electric al  Worker s  et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 578 F. 2d 1271.

No. 78-525. Wilmorit e , Inc ., et  al . v . Eagan  Real  Es -
tate , Inc ., et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 578 F. 2d 1372.

No. 78-527. Courie r -Newsom  Expres s , Inc . v . Martin  
Import s . C. A. 7th Cir. Certiorari denied. Reported be-
low: 580 F. 2d 240.

No. 78-534. Welsh  et  al . v . Kinchl a  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 577 F. 2d 767.
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No. 78-539. Mize  et  al . v . Darrow  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1333.

No. 78-541. Delta  Ref riger ation  Co . v . Upjoh n  Co . 
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d 
879.

No. 78-545. Moore  v . Supreme  Court  of  South  Caro -
lina  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 577 F. 2d 735.

No. 78-552. Built a  v . General  Electr ic  Credit  Corp . 
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d 
879.

No. 78-554. Natu ral  Gas  Pipelin e  Company  of  Amer -
ica  v. Zimme r , Truste e . C. A. 5th Cir. Certiorari denied. 
Reported below: 576 F. 2d 106.

No. 78-555. Warren  v . Kuiper , State  Engineer , Colo -
rado  Ground  Water  Commis si on , et  al . Sup. Ct. Colo. 
Certiorari denied. Reported below: 195 Colo. 541, 580 P. 2d 
32.

No. 78-556. Bloch  et  al . v . Bloch . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 724.

No. 78-564. Watki ns  et  ux . v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 63 App. Div. 2d 1033, 406 N. Y. S. 2d 343.

No. 78-565. Local  Union  No . 513, International  Union  
of  Ope rating  Engi nee rs , AFL-CIO v. Vandev enter . C. A. 
8th Cir. Certiorari denied. Reported below: 579 F. 2d 1373.

No. 78-566. Powell  v . Syracuse  Unive rsit y  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 580 F. 2d 1150.

No. 78-568. Arriaza  et  al . v . Crocker  National  Bank . 
C. A. 9th Cir. Certiorari denied. Reported below: 577 F. 2d 
750.
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No. 78-573. Melton  v . Bow . Sup. Ct. Ga. Certiorari 
denied. Reported below: 241 Ga. 629, 247 S. E. 2d 100.

No. 78-576. Amalgamated  Meat  Cutte rs  & Butcher  
Workme n  of  North  America , AFL-CIO v. Winn -Dixie  
Stores , Inc . C. A. 5th Cir. Certiorari denied. Reported 
below: 567 F. 2d 1343 and 575 F. 2d 1107.

No. 78-578. In  re  Stein berg er . Sup. Jud. Ct. Me. Cer-
tiorari denied. Reported below: 387 A. 2d 1121.

No. 78-593. South  Carolin a  National  Bank  v . North  
Carolin a  National  Bank . C. A. 4th Cir. Certiorari denied. 
Reported below: 573 F. 2d 1305.

No. 78-595. Lone  Star  Gas  Co . v . Bullo ck , Comptroller  
of  Public  Accou nts , et  al . Sup. Ct. Tex. Certiorari denied. 
Reported below: 567 S. W. 2d 493.

No. 78-601. Schult ze  et  ux . v . Chevron  Oil  Co . C. A. 
3d Cir. Certiorari denied. Reported below: 579 F. 2d 776.

No. 78-626. Long  v . Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 574 F. 2d 761.

No. 78-662. Irvin  v . United  States  Civi l  Servi ce  Com -
mis si on . C. A. 5th Cir. Certiorari denied. Reported 
below: 577 F. 2d 144.

No. 78-667. Amend  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-670. Hanks  v . Unite d  State s Attorney  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 573 F. 
2d 1315.

No. 78-723. Jones  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 580 F. 2d 349.

No. 78-5015. Bean  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 880.
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No. 78-5063. Chris tian  v . Hogan  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 78-5168. Jones  v . United  States ; and
No. 78-5200. Holt  v . Unite d  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5180. Johnson  v . Alexande r , Secre tary  of  the  
Army , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 572 F. 2d 1219.

No. 78-5195. Carver  v . United  States ; and
No. 78-5436. Curtis  v . Unite d  Stat es . C. A. 7th Cir. 

Certiorari denied. Reported below: 582 F. 2d 1284.

No. 78-5208. Heimerle  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 572 F. 2d 57.

No. 78-5216. Locks  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-5247. Mayfi eld  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-5262. Ho Yin  Wong  v . Unite d  State s Distr ict  
Court  for  the  Central  Dis trict  of  Calif ornia . C. A. 9th 
Cir. Certiorari denied.

No. 78-5268. Smith  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 574 F. 2d 707.

No. 78-5277. Knuckle s  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 581 F. 2d 305.

No. 78-5293. Gaias  et  al . v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 580 F. 2d 1382.

No. 78-5317. Mosley  v . United  States  Departmen t  of  
Labor  et  al  C. A. 9th Cir. Certiorari denied. Reported 
below: 577 F. 2d 751.
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No. 78-5320. Morris  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1048.

No. 78-5328. Kortright  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 586 F. 2d 832.

No. 78-5343. Landrum  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5350. Hilton  v . Unite d  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 78-5356. Driver  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 581 F. 2d 80.

No. 78-5370. Wish art  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 236.

No. 78-5372. Goodw in  v . Morris , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 577 F. 2d 751.

No. 78-5377. Pife r  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5382. Yates  v . United  States  Civil  Service  Com -
mis si on . C. A. D. C. Cir. Certiorari denied.

No. 78-5383. Rosenbe rg  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1046.

No. 78-5387. Smith  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1280.

No. 78-5391. Dixon  v . Unite d  States . C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-5392. Leal  v . United  Stat es . C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-5412. Hawpe toss  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied.
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No. 78-5417. Collins  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1366.

No. 78-5426. Jones  v . United  States . Ct. Cl. Certio-
rari denied. Reported below: 217 Ct. Cl.---- , 578 F. 2d 1391.

No. 78-5446. Mendo za  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1373.

No. 78-5447. Willi ams  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1039.

No. 78-5495. Talle y  v . Forest  City  Foundries  Co . et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 582 F. 
2d 1280.

No. 78-5500. Mason  v . Zahradnick , Penitent iary  Su -
peri ntendent . C. A. 4th Cir. Certiorari denied. Reported 
below: 573 F. 2d 1305.

No. 78-5501. Hollis  v . Estel le , Correc tions  Direct or . 
C. A. 5th Cir. Certiorari denied.

No. 78-5509. Lloyd  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 78-5512. Nicholas  v . Tenness ee  Departm ent  of  
Emp loyment  Securit y  et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 575 F. 2d 1338.

No. 78-5514. Norket t  v . Virgini a . Sup. Ct. Va. Cer-
tiorari denied.

No. 78-5516. Bruce  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 268 Ind. 180, 375 N. E. 2d 
1042.

No. 78-5518. Turpin  v . City  of  West  Haven . C. A. 
2d Cir. Certiorari denied. Reported below: 579 F. 2d 152.

No. 78-5521. Mc Mahon  v . Pennsylvani a  Board  of  Pro -
bati on  and  Parole . Pa. Commw. Ct. Certiorari denied.
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No. 78-5523. Catanzaro  v . Masc o  Corp . C. A. 3d Cir. 
Certiorari denied. Reported below: 575 F. 2d 1085.

No. 78-5524. Wern  v . City  of  Cente rvill e , Ohio . Ct. 
App. Ohio, Montgomery County. Certiorari denied.

No. 78-5525. Jones  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-5530. Salter  v . Johns ton , Sherif f . C. A. 6th 
Cir. Certiorari denied. Reported below: 579 F. 2d 1007.

No. 78-5534. Peters on  et  al . v . Puerto  Rico . Sup. Ct. 
P. R. Certiorari denied. Reported below:---- P. R. R.----- .

No. 78-5536. Harmon  v . Mis si ss ippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 362 So. 2d 629.

No. 78-5537. Garza  v . Oregon . Ct. App. Ore. Certio-
rari denied. Reported below: 32 Ore. App. 643, 574 P. 2d 
1151.

No. 78-5538. In  re  Welfare  of  A. R. W. et  al . Sup. 
Ct. Minn. Certiorari denied. Reported below: 268 N. W. 
2d 414.

No. 78-5539. Clifton  v . Calif orni a . Ct. App. Cal., 5th 
App. Dist. Certiorari denied.

No. 78-5543. Hinchcl if fe  v . Pennsy lvani a . Sup. Ct. 
Pa. Certiorari denied. Reported below: 479 Pa. 551, 388 
A. 2d 1068.

No. 78-5545. Holsey  v . Colli ns , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 580 F. 2d 1048.

No. 78-5547. Brightw ell  v . Pennsylvania . Sup. Ct. 
Pa. Certiorari denied. Reported below: 479 Pa. 541, 388 A. 
2d 1063.
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No. 78-5549. Sherri l  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied.

No. 78-5565. O’Calagan  (Cerezo ) v . Government  of  
the  Canal  Zone . C. A. 5th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 161.

No. 78-5572. O’Bryant  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 479 Pa. 534, 388 A. 2d 
1059.

No. 78-5584. Alexander  v . Smit h , Correct ional  Su -
perin tendent . C. A. 2d Cir. Certiorari denied. Reported 
below: 582 F. 2d 212.

No. 78-5588. Mc Clendon  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1287.

No. 78-5595. Jimene z (Gonzalez ) v . Governmen t  of  
the  Canal  Zone . C. A. 5th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 897.

No. 78-5596. Kruckebe rg  v . India na . Sup. Ct. Ind. 
Certiorari denied. Reported below: 268 Ind. 643, 377 N. E. 
2d 1351.

No. 78-5602. Key  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 146 Ga. App. 536, 246 S. E. 2d 723.

No. 78-5603. Bloch  et  ux . v . Suf fo lk  Count y  Fede ral  
Savings  & Loan  Assn . C. A. 2d Cir. Certiorari denied.

No. 78-5607. Clec kler  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1055.

No. 78-5608. Brown  v . Blackburn , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 78-5614. Vogel  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 870.
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No. 78-5616. Vines  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 850.

No. 78-5622. Hamnett  v . Michigan  Confe rence  of  
Teamster s  Welf are  Fund  et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 586 F. 2d 843.

No. 78-5624. Seawel l  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 583 F. 2d 416.

No. 78-5627. Jernig an  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1211.

No. 78-5628. Chase  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 978.

No. 78-5634. Mahler  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 579 F. 2d 730.

No. 78-5637. Beasley  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 578.

No. 76-6882. Meeks  v . Florida . Sup. Ct. Fla.;
No. 78-5225. Duffy  v . Texas . Ct. Crim. App. Tex.;
No. 78-5490. Alderman  v . Georgia . Sup. Ct. Ga.; and
No. 78-5544. Stephens  v . Hopp er , Warden . Sup. Ct. 

Ga. Certiorari denied. Reported below: No. 76-6882, 339 
So. 2d 186; No. 78-5225, 567 S. W. 2d 197; No. 78-5490, 241 
Ga. 496, 246 S. E. 2d 642; No. 78-5544, 241 Ga. 596, 247 
S. E. 2d 92.

Mr . Justi ce  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.
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No. 77-1556. Berg  et  al . v . Berger . C. A. 7th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 570 F. 2d 348.

Mr . Justi ce  Powell , with whom Mr . Justice  Rehnquis t  
joins, dissenting.

Respondent, a nontenured public school teacher, was dis-
missed from her job in May 1975, following months of 
disagreement and dissension with her supervisors. The situa-
tion came to a head about six weeks before her dismissal. An 
informal conference was arranged and respondent, accompanied 
by her counsel, met with several school administrators to 
discuss her performance as a teacher. Although the meeting 
lasted for some time, it was confined primarily to an extensive 
cross-examination by respondent’s counsel of the school 
administrators. The meeting was terminated inconclusively 
because respondent’s counsel insisted upon a “specific written 
statement of charges” as a precondition of his client’s full 
participation in the meeting and “never allowed her to 
speak.”*

*Dr. Robinson, one of the defendants, took notes of the meeting. His 
record of the events leading to the adjournment of the meeting was as 
follows:
“Mr. Ditkowsky [counsel for Miss Berger]: Again, Dr. Robinson, I re-
spectfully submit that since we do not have a specific written statement of 
charges, and furthermore, since the nature of some of these charges are 
components of a Court suit we already have against the Board of Educa-
tion, I do not feel that my client’s participation in this meeting is 
proper. . . .
“Dr. Robinson: Mr. Ditkowsky, will you allow your client to respond to 
any of the reported activities [ ?]
“Mr. Ditkowsky: Yes, I will allow her to respond, but only for the sake 
of accommodation. Further, I would like the record to show that there 
should be a Court reporter present, and the charges should be made 
specifically in writing.
“(At this point the matter of impersonating a parent was discussed at great 
length. It turned into an extensive cross-examination by Mr. Ditkowsky 
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After conferring among themselves, the administrators, peti-
tioners here, decided that the problems arising from respond-
ent’s conduct were sufficiently severe to merit an immediate 
recommendation of dismissal to the Board of Education. Their 
report to the Board referred to over 90 memoranda respondent 
had written to her principals during the past year about urgent 
problems with her students, emergencies which upon investi-
gation were determined to be nonexistent or exaggerated; over 

of Miss O’Shea and Mrs. Berg [principals under whom Miss Berger 
served]. Neither Miss O’Shea nor Mrs. Berg were prepared with sup-
portive documentation nor were they prepared to undergo an extensive 
cross-examination. This cross-examination went on for twenty to thirty 
minutes, and it appeared that Mr. Ditkowsky was taking advantage of the 
principals. Occasionally Miss Berger tried to volunteer some information, 
but Mr. Ditkowsky never allowed her to speak. It took about thirty 
minutes to cover one reported activity, when Mrs. Whitten [counsel for 
the school board] intervened.)
“Mrs. Whitten: Perhaps we should postpone this meeting to a time when 
we can supply you with a specific statement of charges and a time when 
the line administrators could have their supportive documentation avail-
able to them.
“Mr. Ditkowsky: We would be agreeable to this.
“Dr. Robinson: We will have to investigate with our Law Department as 
to whether or not under the State Statute it would be necessary for us 
to provide you with a written statement of charges which can be reviewed 
by you prior to any action by our Board of Education. You will be 
notified.”

The Law Department advised petitioners that another meeting was not 
necessary. Instead, counsel for respondent was invited to review the 
documentation of Miss Berger’s misconduct which the principals had 
compiled.

Respondent did not dispute this version of these events, but rather 
adopted it in her own pleadings. These notes provided substantial sup-
port for Dr. Robinson’s statement, contained in an answer to one of 
respondent’s interrogatories, that “[t]he entire purpose of the conference, 
which was to give Miss Berger an opportunity to respond to the allega-
tions, was thwarted by her attorney, who would not allow her to respond.” 
Respondent did not controvert this statement by any counter-affidavit.
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60 telephone calls to principals and parents, the majority of 
which were threatening and harassing; and five incidents in 
which she had called the police into her classroom without 
cause and in violation of school policy. The report mentioned 
one incident where respondent had impersonated a parent and 
threatened other parents with a lawsuit. Following peti-
tioners’ recommendation, the Board discharged respondent for 
insubordination and conduct unbecoming a teacher.

Respondent filed an action under 42 U. S. C. § 1983 in the 
United States District Court for the Northern District of 
Illinois, accusing petitioners of having engaged in a malicious 
conspiracy to violate her rights under, inter alia, the First, 
Fourth, Fifth, Sixth, Eighth, Thirteenth, and Fourteenth 
Amendments. The District Court granted summary judgment 
for petitioners, ruling that “there is no genuine issue of fact to 
be submitted to the trier of fact” and concluding that peti-
tioners “are entitled to a judgment as a matter of law.” On 
appeal, the Seventh Circuit reversed. It perceived that the 
case turned on whether respondent had been deprived of a 
property or liberty interest without due process of law, and it 
found disputed issues of fact on this question. Respondent 
might be able to prove either that she had a property right to 
serve out the balance of her contract term or that the public 
dissemination of the charges against her created a stigma that 
infringed a protected liberty interest. Judge Pell dissented.

I would grant the petition for certiorari and summarily 
reverse. Even if respondent were able to prove the existence 
of a constitutionally protected property or liberty interest, it 
seems clear that the procedural requirements of the Due 
Process Clause were met on the facts of this case. Judge Pell 
appears to have been correct in observing:

“It needs no reading between the lines of the record 
presented to us to discern that the [petitioners], exercising 
their functions of operating the school system, terminated 
a non-tenured teacher who was seriously detrimental to 
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the proper accomplishment of the educational aims of the 
school.”

With respect to the procedures followed here, Judge Pell noted: 
“[T]his non-tenured teacher received the due process to 
which she was entitled by virtue of her status. She was 
given a meeting with school authorities who were willing 
to discuss with her and her attorney the difficulties which 
she was causing in the school where she was purporting to 
teach. The attorney’s tactics on that occasion subverted 
the effort.”

Our decisions in Board of Curators v. Horowitz, 435 U. S. 78 
(1978); Goss v. Lopez, 419 U. S. 565 (1975); and Cafeteria 
Workers v. McElroy, 367 U. S. 886 (1961), have emphasized 
that the requirements of due process are flexible, varying 
according to the situation involved and interests implicated. 
It is abundantly clear that respondent and her supervisory 
authorities had been in a state of tension and disagreement 
for a period of months, and that respondent had full notice of 
the dissatisfaction with her performance. Finally, respondent 
was afforded a hearing with the appropriate school adminis-
trators at which she had the opportunity, with counsel present, 
to submit her views. It was at the instruction of her counsel 
that respondent did not speak in her own defense on this 
occasion. In sum, respondent received all process that she 
was due. See Board of Curators v. Horowitz, supra, at 85; 
Goss v. Lopez, supra, at 582.

No. 78-173. King  v . Norris . Ct. App. La., 3d Dist. Cer-
tiorari denied. Mr . Just ice  Blackmun  would grant certio-
rari. Reported below: 355 So. 8d 21.

No. 78-352. Will iams  Pipe  Line  Co. et  al . v . Fede ral  
Energy  Regulatory  Commis sion  et  al . C. A. D. C. Cir. 
Certiorari denied. Mr . Just ice  Powel l  would grant cer-
tiorari. Reported below: 189 U. S. App. D. C. 250, 584 F. 2d 
408.
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No. 78-257. Burnette -Carter  Co . v . United  States .
C. A. 6th Cir. Certiorari denied. Mr . Justi ce  White  would 
grant certiorari. Reported below: 575 F. 2d 587.

No. 78-440. County  of  Sonoma  et  al . v . Isbe ll  et  al . 
Sup. Ct. Cal. Certiorari denied for failure to file petition 
within time provided by 28 U. S. C. §2101 (c). Reported 
below: 21 Cal. 3d 61, 577 P. 2d 188.

Mr . Just ice  Steve ns , with whom Mr . Justi ce  Brennan  
and Mr . Just ice  Stewart  join.

When a petition for certiorari is jurisdictionally untimely, 
should the Court so indicate in its order denying the writ? 
I think not, for these reasons: First, since a denial of certio-
rari has no precedential value in any event, the notation 
serves no useful purpose. Second, since the question of time-
liness is not always easy to answer, compare Department of 
Banking v. Pink, 317 U. S. 264, with Puget Sound Power de 
Light Co. n . King County, 264 U. S. 22, and may produce 
different answers from different Members of the Court, even 
the decision to include that brief notation may consume 
valuable time. Third, because there is no consistency in the 
Court’s practice with regard to such notations, their spasmodic 
use may engender confusion and misunderstanding. Accord-
ingly, I do not join in the Court’s statement.

No. 78-455. Mitchel l , Warden  v . Gibson . C. A. 4th 
Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 581 F. 
2d 75.

No. 78-491. Alton  & Southern  Railw ay  Co. et  al . v . 
Brotherhoo d of  Rail wa y , Airli ne  & Steamshi p Clerks , 
Freig ht  Handler s , Expres s & Stat ion  Employees . C. A.
D. C. Cir. Certiorari denied. Mr . Justi ce  Powell  took no 
part in the consideration or decision of this petition.
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No. 78-579. Reuss , Member  of  House  of  Represen ta -
tive s v. Balles  et  al . C. A. D. C. Cir. Certiorari denied. 
Mr . Justi ce  Powell  took no part in the consideration or deci-
sion of this petition. Reported below: 189 U. S. App. D. C. 
303, 584 F. 2d 461.

No. 78-510. Wisco nsi n  Depa rtme nt  of  Revenue  v . Mid -
we ste rn  Gas  Trans mis si on  Co . Sup. Ct. Wis. Certiorari 
denied. Mr . Just ice  Stew art , Mr . Just ice  White , and Mr . 
Justi ce  Blackmu n  would grant certiorari. Reported below: 
84 Wis. 2d 261, 267 N. W. 2d 253.

No. 78-540. New  York  Times  Co . et  al . v . New  Jers ey  
et  al . Sup. Ct. N. J. Motion of American Newspaper Pub-
lishers Assn, for leave to file a brief as amicus curiae granted. 
Certiorari denied. Mr . Justice  Brennan  took no part in the 
consideration or decision of this motion and petition. Re-
ported below : 78 N. J. 259, 394 A. 2d 330.

Rehearing Denied
No. 77-1288. Quagl ino  v . California , ante, p. 875;
No. 77-1432. Kilrain  et  al . v . Unite d  States , ante, p. 

819;
No. 77-1523. Mill er  v . Unit ed  States , ante, p. 821 ;
No. 77-1586. Keech  et  al . v . Unite d  States  et  al ., ante, 

p. 822;
No. 77-1600. Gillring  Oil  Co . v . Federal  Energy  Regu -

latory  Commiss ion , ante, p. 823 ;
No. 77-1631. Ridgill  et  ux . v . Resto n Homeow ners  

Ass n ., ante, p. 805 ;
No. 77-1643. Houlti n  v . Unite d  States , ante, p. 826;
No. 77-1655. Howell  v . Thomas , Sherif f , ante, p. 826;
No. 77-1661. March  et  ux . v . Allis -Chalme rs  Corp , 

et  al ., ante, p. 826; and
No. 77-1689. Litton  Syste ms , Inc . v . United  States , 

ante, p. 828. Petitions for rehearing denied.
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No. 77-1725. Coleco  Indus tries , Inc . v . Berm an  et  al ., 
ante, p. 830;

No. 77-1737. Roloff  Evangelis tic  Enterpris es , Inc ., 
et  al . v. Texas , ante, p. 803;

No. 77-1781. Rabco  Metal  Products , Inc . v . Natio nal  
Labor  Relat ions  Board , ante, p. 833 ;

No. 77-1787. Giacalo ne  v . United  States , ante, p. 834;
No. 77-1796. Metro  Club , Inc . v . Metro  Pass book , Inc ., 

et  al ., ante, p. 834;
No. 77-1825. Arthu r  et  al . v . Clay  Communi ty  Schools  

et  al . ; and Tolin  et  al . v . Southw est  Parke  Community  
School  Corp , et  al ., ante, p. 806;

No. 77-1834. Lang  v . City  of  Phil adel phi a  et  al ., ante, 
p. 804;

No. 77-1849. Chicago  Sherato n  Corp . v . Zaban  et  al ., 
ante, p. 888;

No. 77-6217. Stacy  v . Florida , 436 U. S. 924;
No. 77-6537. Spea rs  et  al . v . United  States , ante, p. 839;
No. 77-6604. Little  v . Nebras ka , ante, p. 809;
No. 77-6728. Philli ps  v . United  States , ante, p. 826;
No. 77-6759. O’Leary  v . Palmer  et  al ., ante, p. 844;
No. 77-6767. Peacock  v . Cox  et  vir , ante, p. 845;
No. 77-6897. Kennick  v . Plain  Dealer  Publis hing  Co . 

et  al ., ante, p. 852 ;
No. 77-6900. Mackey  v . Florida , ante, p. 807;
No. 78-66. Angelino  et  al . v . Dods on  et  al ., ante, p. 

883;
No. 78-261. Independent  Invest or  Protec tive  Leag ue  

et  al . v. Touche  Ross  & Co., ante, p. 895 ;
No. 78-371. Bernstei n  v . Unite d  States , ante, p. 895;
No. 78-5016. Sayles  v . Sales , ante, p. 868;
No. 78-5098 Noone  v . Dart  Drug  Corp ., ante, p. 871; 

and
No. 78-5240. Hughes  v . Texas , ante, p. 903. Petitions 

for rehearing denied.
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No. 78-5296. Hornick  v . Young  Women 's Christian  
Associ ation  of  Madison , Wisconsi n , Inc ., ante, p. 888 ;

No. 78-5315. Philli ps  v . Snyder  et  al ., ante, p. 898;
No. 78-5353. Campb ell  v . Michi gan , ante, p. 899; and
No. 78-5380. Hemme rle  et  ux . v . First  Federal  Sav -

ings  & Loan  Associ ation  of  De Soto  County , ante, p. 921. 
Petitions for rehearing denied.

Novemb er  30, 1978

Dismissal Under Rule 60
No. 78-655. Pinkus , dba  Ross lyn  News  Co . et  al . v . 

United  States . C. A. 9th Cir. Certiorari dismissed under 
this Court’s Rule 60. Reported below: 579 F. 2d 1174.

Decembe r  4, 1978

Affirmed on Appeal
No. 78-70. Wilk es  County , Georgia , et  al . v . United  

State s . Affirmed on appeal from D. C. D. C. Reported 
below: 450 F. Supp. 1171.

No. 78-439. Bridgep ort  Hydrauli c  Co . et  al . v . Council  
on  Water  Company  Lands  of  Connectic ut  et  al . Affirmed 
on appeal from D. C. Conn. Mr . Justi ce  Powell  and Mr . 
Justic e  Rehnqui st  would vacate judgment and remand case 
for further consideration in light of Penn Central Transporta-
tion Co. n . City of New York, 438 U. S. 104 (1978). Re-
ported below: 453 F. Supp. 942.

Appeals Dismissed
No. 78-5258. Peril lo  v . Depart ment  of  Public  Welfare  

of  Pennsylvania . Appeal from Sup. Ct. Pa. dismissed for 
want of substantial federal question. Mr . Just ice  Stewart  
and Mr . Justi ce  Steve ns  would note probable jurisdiction 
and set case for oral argument. Reported below: 476 Pa. 494, 
383 A. 2d 208.
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No. 78-574. Gibson  Distr ibuting  Co ., Inc ., et  al . v . 
Downtow n Developme nt  Associ ation  of  El  Paso , Inc . 
Appeal from Sup. Ct. Tex. dismissed for want of jurisdiction. 
Notice of appeal was not filed within the time provided by 28 
U. S. C. § 2101 (c). Reported below: 572 S. W. 2d 334.

No. 78-5408. Morpu rgo  v . Prof es si onal  Staff  Congress / 
CUNY et  al . Appeal from C. A. 2d Cir. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 580 F. 2d 1045.
Certiorari Granted—Reversed. (See No. 78-344, ante, p.

89.)
Miscellaneous Orders

No. A-333. White  v . Unite d  States . C. A. 7th Cir. 
Application for reduction of bond, addressed to Mr . Justice  
Marshall  and referred to the Court, denied.

No. A-404 (78-708). Greene  et  ux . v . United  States . 
Application for recall and stay of mandate of the United 
States Court of Appeals for the Eighth Circuit, addressed to 
Mr . Justice  Marsh all  and referred to the Court, denied.

No. A-472 (78-621). Villa ge  of  Carpe nters ville  v . Lim - 
peris , Truste e in  Bankruptc y . Application for stay of 
judgment of the United States Court of Appeals for the Sev-
enth Circuit, entered July 14, 1978, addressed to Mr . Justi ce  
White , and referred to the Court, denied.

No. 78-329. Bello tti , Attor ney  General  of  Mass achu -
se tts , et  al . v. Baird  et  al . ; and

No. 78-330. Hunerwadel  v . Baird  et  al . D. C. Mass. 
[Probable jurisdiction noted, ante, p. 925.] Motion of appel-
lees Planned Parenthood League of Massachusetts et al. for 
additional time for oral argument denied. Alternative motion 
for divided argument granted. Motion of appellees Baird et 
al. to strike appearance of counsel for Planned Parenthood 
League of Massachusetts et al. denied.
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No. 76-1234. Harris , Secre tary  of  Housi ng  and  Urban  
Devel opme nt , et  al . v . Ross  et  al . C. A. 4th Cir.; and

No. 76-1261. Harris , Secre tary  of  Housi ng  and  Urban  
Devel opme nt , et  al . v . Abrams  et  al . C. A. 9th Cir. [Cer-
tiorari granted, 431 U. S. 928.] Motion of the Solicitor Gen-
eral, with consent of respondents, for reference to the United 
States District Court for the District of Maryland [in No. 
76-1234], and for reference to the United States District 
Court for the Central District of California [in No. 76-1261], 
to consider settlement granted.

No. 78-90. Burch  et  al . v . Louis iana . Sup. Ct. La. 
[Certiorari granted, ante, p. 925.] Motion of petitioners to 
dispense with printing appendix granted.

No. 78-432. United  Steelworkers  of  America , AFL- 
CIO-CLC v. Weber  et  al . ;

No. 78-435. Kaiser  Aluminum  & Chemical  Corp . v . 
Weber  et  al . ; and

No. 78-436. United  State s  et  al . v . Weber  et  al . C. A. 
5th Cir. Motion of Government Contract Employers Assn, 
for leave to file a brief as amicus curiae granted. Mr . Justi ce  
Stevens  took no part in the consideration or decision of this 
motion.

Certiorari Granted
No. 78-5283. Jackson  v . Virginia  et  al . C. A. 4th Cir. 

Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 580 F. 2d 1048.

No. 78-5374. Smith  v . Maryla nd . Ct. App. Md. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 283 Md. 156, 389 A. 2d 
858.

Certiorari denied. (See also No. 78-5408, supra.)
No. 77-6979. Pierce  v . Jago , Correc tional  Supe rin -

tend ent . C. A. 6th Cir. Certiorari denied.
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No. 78-166. Plaquemines  Parish  Schoo l Board  v . 
Brous sar d et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 572 F. 2d 1113.

No. 78-271. Dinko  v . Unite d  States ; and
No. 78-469. Dinko  v . Unite d Stat es . C. A. 2d Cir. 

Certiorari denied. Reported below: 573 F. 2d 1297.

No. 78-296. Salvucci  v . Revere  Racing  Assn ., Inc ., et  
al . C. A. 1st Cir. Certiorari denied. Reported below: 577 
F. 2d 721.

No. 78-340. Hamil ton  et  al . v . United  States ;
No. 78-396. Fitzgerald  v . United  States ;
No. 78-398. Kovach  v . Unite d  States ; and
No. 78-5313. Leahu  v . United  Stat es . C. A. 7th Cir. 

Certiorari denied. Reported below: 579 F. 2d 1014.

No. 78-353. Luigi  Goldstein , Inc . v . United  States . 
Ct. Cl. Certiorari denied.

No. 78-369. Shannon  et  al . v . Department  of  Housing  
and  Urban  Develop ment  et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 577 F. 2d 854.

No. 78-4:08. Ducharme  et  vir  v . Merrill -Natio nal  
Laboratori es  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 574 F. 2d 1307.

No. 78-433. Gordon  Trans port s , Inc ., et  al . v . High -
wa y  & City  Freig ht  Drivers , Dockme n  & Helpe rs , Local  
Union  No . 600. C. A. 8th Cir. Certiorari denied. Re-
ported below: 576 F. 2d 1285.

No. 78-441. Alli ed  International  Products , Ltd . v . 
Textron  Indus tries , Inc . C. A. 1st Cir. Certiorari denied. 
Reported below: 577 F. 2d 722.

No. 78-442. OTM Corp . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 572 F. 2d 1046.
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No. 78-445. Anderson , Direc tor , Departme nt  of  Regis -
trati on  and  Educati on  of  Illinois  v . Baras a  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 582 F. 2d 1283.

No. 78-448. Wright  et  al . v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 739.

No. 78-461. Norton  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 581 F. 2d 390.

No. 78-487. Marques -Uria  v . Immigra tion  and  Natu -
ralizati on  Serv ice . C. A. 9th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 751.

No. 78-570. Premier  Corp . v . Shevin , Shapo  & Shevin , 
P. A. C. A. 5th Cir. Certiorari denied. Reported below: 
578 F. 2d 566.

No. 78-583. Herrm ann  v . Moore  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 576 F. 2d 453.

No. 78-584. Robin son  v . Miss iss ipp i . Sup. Ct. Miss. 
Certiorari denied. Reported below: 359 So. 2d 1355.

No. 78-596. Russ et  al . v . Ratlif f . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 221.

No. 78-598. Loui svi lle  & Nashville  Railr oad  Co. et  al . 
v. Hasty . Sup. Ct. Miss. Certiorari denied. Reported be-
low: 360 So. 2d 925.

No. 78-613. Rutledge  et  al . v . Long , Personn el  Direc -
tor , Departme nt  of  Administr ation  of  Kansas , et  al . Ct. 
App. Kan. Certiorari denied. Reported below: 2 Kan. App. 
2d xxii, 580 P. 2d 437.

No. 78-616. Markus  v . Ross , Industrial  Commis sio ner  
of  New  York . Ct. App. N. Y. Certiorari denied.

No. 78-620. Atkinson , Adminis trator  v . Bass  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 579 F. 2d 
865.
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No. 78-628. Hutter  v . Lake  View  Trust  & Savi ngs  
Bank  et  al . App. Ct. Ill., 1st Dist. Certiorari denied. Re-
ported below: 54 Ill. App. 3d 653, 370 N. E. 2d 47.

No. 78-631. Bush  v . Webs ter , Mayor  of  Gu -Win , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d 
1365.

No. 78-635. Acous ti  Engineeri ng  Company  of  Flor ida  
v. Sea  et  al . Dist. Ct. App. Fla., 1st Dist. Certiorari de-
nied. Reported below: 352 So. 2d 1250.

No. 78-636. Fagna n v . Great  Centra l  Insurance  Co . 
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 2d 
418.

No. 78-643. Rockw ell  Interna tional  Corp . v . Kirk . 
C. A. 9th Cir. Certiorari denied. Reported below: 578 F. 2d 
814.

No. 78-644. Lee  Klinge r  Volks wag en , Inc . v . Chrysler  
Corp , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 583 F. 2d 910.

No. 78-648. City  of  San  Antoni o  v . San  Pedro  North , 
Ltd ., et  al . Ct. Civ. App. Tex., 4th Sup. Jud. Dist. Certio-
rari denied. Reported below: 562 S. W. 2d 260.

No. 78-715. Fitzger ald  v . Staats , Comp troller  Gen -
eral , et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 188 U. S. App. D. C. 193, 578 F. 2d 435.

No. 78-5166. Rudolph  v . Kentucky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 564 S. W. 2d 1.

No. 78-5212. Wright  v . Estel le , Correcti ons  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 572 F. 2d 
1071.

No. 78-5242. Drennon  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 581 P. 2d 901.
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No. 78-5273. Connor  et  ux . v . Illinois . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 57 Ill. App. 
3d 607, 373 N. E. 2d 684.

No. 78-5275. Górecki  v . Illinois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 54 Ill. App. 3d 267, 369 
N. E. 2d 380.

No. 78-5341. Von  Reed  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-5355. Brown  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 84.

No. 78-5360. Parker  v . United  Stat es . C. A. D. C. Cir. 
Certiorari denied. Reported below: 188 U. S. App. D. C. 
201, 578 F. 2d 443.

No. 78-5375. Gallagher  v . Florida . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 359 So. 2d 
1224.

No. 78-5396. Rayo  v . United  Stat es . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 580 F. 2d 1137.

No. 78-5401. Haley  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 581 F. 2d 723.

No. 78-5409. Fierro -Soza  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 582 F. 2d 460.

No. 78-5418. Aguilera  et  al . v . Unit ed  State s ;
No. 78-5452. Aguiar  et  al . v . Unite d  States ; and
No. 78-5453. Miran da  et  al . v . United  Stat es . C. A. 

5th Cir. Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-5425. Torres  et  al . v. Ramo s et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 578 F. 2d 11.

No. 78-5443. York  v . Unite d State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1036.
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No. 78-5445. Stone  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 642.

No. 78-5451. Prince  et  al . v . Unite d  States ; and
No. 78-5465. Fost er  v . United  Stat es . C. A. D. C. Cir. 

Certiorari denied. Reported below: 190 U. S. App. D. C. 16, 
584 F. 2d 997.

No. 78-5475. Martina  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5513. Homan  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 78-5558. Hoffm an  v . Blackburn , Warden . C. A. 
5th Cir. Certiorari denied.

No. 78-5561. Bailey  v . Mitchell , Warden . C. A. 4th 
Cir. Certiorari denied.

No. 78-5566. Monroe  v . Unit ed  Stat es . Ct. App. D. C. 
Certiorari denied. Reported below: 389 A. 2d 811.

No. 78-5567. Macumber  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Reported below: 119 Ariz. 516, 582 P. 2d 
162.

No. 78-5568. Reich  v . Dow  Badische  Co. et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 575 F. 2d 363.

No. 78-5642. Adams  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 581 F. 2d 193.

No. 78-5655. Martin  v . Coope r , U. S. Parole  Commis -
sioner , et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5676. Worch es ter  v . Crisp , Warden , et  al . C. A. 
10th Cir. Certiorari denied.
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No. 77-1464. Hues et  al . v . Unite d  States  ;
No. 77-1467. South  Park  Indep ende nt  Schoo l  Dis -

trict  v. United  States ; and
No. 78-222. Board  of  Education  for  the  City  of  Val -

dost a , Georgia  v . Unite d  States . C. A. 5th Cir. Certiorari 
denied. Reported below: Nos. 77-1464 and 77-1467, 566 F. 
2d 1221; No. 78-222, 576 F. 2d 37.

Mr . Justice  Rehnqu ist , with whom Mr . Justi ce  Powell  
joins, dissenting.

Efforts to describe the complex of factors that go into a 
decision by this Court to deny certiorari in any given case date 
back at least to the opinion of Mr. Justice Frankfurter in 
Maryland v. Baltimore Radio Show, 338 U. S. 912 (1950), 
and I shall make no attempt to embroider them here. Some 
Members of the Court may feel that a case is wrongly de-
cided, but lacking in general importance; others may feel that 
it is of general importance, but rightly decided; for either 
reason, a vote to deny certiorari is logically dictated. In these 
cases it seems to me demonstrable that the Court of Appeals 
has not properly assessed the relationship between Swann v. 
Charlotte-Mecklenburg Board of Education, 402 U. S. 1 
(1971), and Pasadena City Board of Education v. Spangler, 
427 U. S. 424 (1976). Obviously we cannot review in this 
Court every school desegregation case decided by a Court of 
Appeals, and particularly where, as here, the Court of Ap-
peals merely remands the case to the District Court for 
further proceedings, there is a very natural tendency to con-
clude that the decisions of the Court of Appeals are not 
deserving of plenary review given the almost unmanageable 
caseload of the Court. But the Court of Appeals from which 
these cases come historically has had to decide more school 
desegregation cases than any other Court of Appeals, and the 
interminable pendency of school desegregation litigation re-
sulting from remand orders such as these is precisely what 
was condemned in Pasadena, supra. I would therefore grant 
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certiorari to review the orders of the Court of Appeals re-
manding these cases to their respective District Courts.

I
Nos. 77-1464 and 77-1467. South Park Independent School 

District
The United States brought this action in 1970, and in that 

same year the District Court adopted a school desegregation 
plan submitted by the district, “with certain modifications 
designed to increase the overall percentage of integration at 
particular schools.” App. to Pet. for Cert, in No. 77-1467, 
pp. C-l—C-2 (hereinafter cited as Pet.). Since no party 
sought to appeal, the District Court’s order became final. 
Almost six years later, the United States filed a motion 
for “supplemental relief,” seeking an order requiring the 
district to “develop, adopt and implement a comprehensive 
school desegregation plan.” The Government’s motion, it 
should be noted, was filed after this Court’s decision in 
Pasadena, supra. The motion was supported largely by the 
Government’s assertion that during the 1975-1976 school term, 
75.1% of all black students in the system attended schools 
that were 92% or more black, while 77.5% of all white 
students attended schools that were 86% or more white. The 
School District filed a reply, a group of parents successfully 
sought to intervene, and two separate hearings on the Govern-
ment’s motion were held in the District Court. The School 
District called witnesses in support of its petition; the Gov-
ernment called none.

The court concluded from the evidence before it that the 
1970 desegregation order had dissolved all vestiges of a dual 
system. Noting that in each academic year since entry of the 
1970 order total student enrollment in the district had consist-
ently declined, while the percentage of black students enrolled 
in the district had steadily increased, the District Court found 
that “[t]he desegregative results differing from those antici-
pated in 1970 have been the result of shifting residential
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patterns, attendance of some district students at private 
schools, and other factors beyond the control of defendant 
[school district] . . . Pet. B-5. The court also found that 
the School District had complied with the 1970 order in all 
respects and had taken no action having a natural and fore-
seeable segregative effect on schools in the district. Student 
class assignments in the district had been made without regard 
to race or color, and no state agency had attempted to alter 
the residential or demographic patterns affecting the compre-
hensive neighborhood attendance plan set forth in the 1970 
order. Concluding that no further action on its part was 
constitutionally required, the District Court denied the motion 
for supplemental relief.1

The Court of Appeals believed that this case was governed 
by a single passage from Swann v. Charlotte-Mecklenburg 
Board of Education, 402 U. S., at 26, removed from its con-
text, describing the duty of district courts to scrutinize initial 
desegregation plans proposed by school boards for systems 
with a history of segregation where such plans contemplate 
the continuance of some schools that “are all or predomi-
nantly of one race.” 2 I think that the Court of Appeals 
erred in applying this particular passage from Swann to a 

1 The District Court also based its denial of the motion for supplemental 
relief on the Government’s failure to comply with 20 U. S. C. § 1758, which 
in essence requires that local school authorities be given notice and a 
reasonable opportunity to develop a voluntary remedial plan before any 
existing court-approved desegregation plan may be modified.

2 “ ‘Where the school authority’s proposed plan for conversion from a 
dual to a unitary system contemplates the continued existence of some 
schools that are all or predominantly of one race, they have the burden of 
showing that such school assignments are genuinely nondiscriminatory. 
The court should scrutinize such schools, and the burden upon the school 
authorities will be to satisfy the court that their racial composition is not 
the result of present or past discriminatory action on their part.’ ” United 
States v. South Park Independent School Diet., 566 F. 2d 1221, 1225 (CA5 
1978), quoting Swann v. Charlotte-Mecklenburg Board of Education, 402 
U. S., at 26.
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school desegregation plan which had been accepted by all 
parties at the time of its inception, and had been in effect for 
six years before the Government decided to seek supplemental 
relief.3 In Swann itself this Court acknowledged the reality 
that minority groups are often found concentrated in par-
ticular parts of metropolitan areas. Recognizing that demo-
graphic patterns can be affected by natural human migration 
as well as by official discrimination, the Swann court observed:

“Neither school authorities nor district courts are consti-
tutionally required to make year-by-year adjustments of 
the racial composition of student bodies once the affirma-
tive duty to desegregate has been accomplished and racial 
discrimination through official action is eliminated from 
the system. ... [I]n the absence of a showing that 
either the school authorities or some other agency of the 
State has deliberately attempted to fix or alter demo-
graphic patterns to affect the racial composition of the 
schools, further intervention by a district court should 
not be necessary.” Id., at 31-32.

This language was brought into sharper focus in Pasadena 
City Board of Education v. Spangler, 427 U. S. 424 (1976). 
Petitioner in Pasadena sought in 1974 to be relieved of a 
provision of a 1970 desegregation order requiring that there be 
no majority of any minority at any Pasadena school. Al-
though the 1970 order had established a racially neutral sys-
tem of student assignment in Pasadena, a “normal pattern of 
human migration” over the following four years had caused 
some Pasadena schools to “sli [p] out of compliance” with the 
no-majority-of-any-minority requirement. The District Court 

3 Indeed, the District Court noted that “[t]he Department of Health, 
Education and Welfare, an agency of [the Government] charged with such 
responsibility, has approved student integration procedures in defendant 
district in each academic school year from entry of the Court’s order to 
the present, and prospectively, for academic school year 1977-78.” Pet. 
B-5.
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denied relief, apparently believing it had authority to impose 
the requirement upon Pasadena schools regardless of what had 
caused the post-1971 change in their racial composition. We 
held that the District Court lacked such authority:

“[T]he District Court was not entitled to require [Pasa-
dena] to rearrange its attendance zones each year so as to 
ensure that the racial mix desired by the court was main-
tained in perpetuity. For having once implemented a 
racially neutral attendance pattern in order to remedy the 
perceived constitutional violations on the part of the 
defendants, the District Court had fully performed its 
function of providing the appropriate remedy for previous 
racially discriminatory attendance patterns.” Id., at 436- 
437.

The thrust of Swann and Pasadena, when taken together, 
is that a district court must heed the Swann mandate to 
closely scrutinize predominantly one-race schools when ap-
proving an initial desegregation plan in a school district with 
a history of de jure segregation, but that the District Court 
has no obligation, indeed, has no authority, to monitor the 
plan indefinitely to make sure that the initial Swann require-
ments are maintained year after year in spite of demographic 
changes which are in no way attributable to the school board. 
A unanimous Court in Swann made clear that the Constitu-
tion requires the dismantling of dual school systems, but does 
not mandate racial balance in schools. This principle was 
reaffirmed in Milliken v. Bradley, 418 U. S. 717, 740-741 
(1974).

Here the Court of Appeals acknowledged that the District 
Court had found “no basis for relief since the 1970 plan 
had desegregated the school district thereby dissolving all 
vestiges of a dual school system.” United States v. South 
Park Independent School Dist., 566 F. 2d 1221, 1224 (CA5 
1978). After expressly observing that it did not view the case 
as “a situation where a district court has refused to rule,” the 
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Court of Appeals nonetheless found the District Court’s hold-
ing that the School District was unitary “not detailed enough 
to show us whether or not the school system meets [the] 
Swann requirement.” Id., at 1225. Accordingly, the case 
was remanded to the District Court for “supplemental find-
ings of fact.”

I believe the Court of Appeals was wrong in its analysis of 
Fourteenth Amendment law when it implied that Swann 
rather than Pasadena would apply to a situation in which 
there had been in effect for six years a school desegregation 
plan fully accepted by all of the parties, including the United 
States. But more importantly, this case has an unsettling 
precedential potential for similar cases throughout the federal- 
court system. The Court of Appeals’ opinion gives no clue 
to the District Court as to where it went wrong or how it can 
correct whatever mistake the Court of Appeals believes that it 
made. So far as I can tell from the remand order of the Court 
of Appeals, the District Court appears condemned to a fate 
akin to that of Sisyphus, the mythical King of Corinth who 
was sentenced by Zeus to an eternity in Hades trying “to roll 
a rock uphill which forever rolled back upon him.”4 Such a 
result, in my view, represents a departure “from the accepted 
and usual course of judicial proceedings” sufficient to warrant 
a grant of certiorari pursuant to our Rule 19 (l)(b).

II
No. 78-222. Board of Education for the City of Valdosta v. 

United States
In Board of Education for the City of Valdosta v. United 

States, 576 F. 2d 37 (CA5 1978), another panel of the Fifth 
Circuit relied upon the decision in South Park as “the law of 
school desegregation as currently understood in this Circuit.” 
576 F. 2d, at 38 (emphasis added). There the United States

4 E. Hamilton, Mythology 439-440 (1945).
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moved in 1976 for supplemental relief to “correct” the racial 
imbalance that had developed in certain Valdosta elemen-
tary schools since entry of the District Court’s desegrega-
tion plan in 1971. After an evidentiary hearing, the District 
Court found that the school board had followed the 1971 
desegregation order to the letter and that any racial im-
balance in Valdosta schools “exists . . . not because of any 
action or inaction on the part of the Defendant Board of 
Education, but . . . simply because of a change in housing 
patterns which has occurred since the date of the Court’s 
original order . . . .” App. to Pet. for Cert, in No. 78-222, 
p. 5c. Having found the Valdosta school system unitary, the 
District Court denied the Government’s motion for supple-
mental relief.

On appeal the Court of Appeals rejected the contention that 
the District Court’s holding was compelled by Pasadena City 
Board of Education v. Spangler. Relying on South Park for 
the propositen that “the continued existence of a significant 
number of virtually one-race schools is constitutionally sus-
pect,” the court held that the “high incidence of racially 
identifiable schools belies the school board’s contention that 
Valdosta has achieved a unitary school system. 576 F. 2d, at 
38. Accordingly, the case was “remanded to the district court 
for the development of a plan . . . designed to alleviate the 
incidence of virtually one-race elementary schools.” Ibid.

The Court of Appeals, having based its decision solely on 
statistics indicating that there were five racially identifiable 
elementary schools in Valdosta in 1976, undoubtedly acknowl-
edged but can hardly be said to have heeded this Court’s 
observation in Swann, 402 U. S., at 26, that “the existence 
of some small number of one-race . . . schools within a 
district is not in and of itself the mark of a system that still 
practices segregation by law.” Before a district court can 
move under the Constitution to “correct” racially imbalanced 
schools, it must be shown that the imbalance was in some
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manner “caused by segregative actions chargeable to [school 
authorities]Pasadena City Board oj Education v. Spangler, 
427 U. S., at 435. There is no indication in the Court of Ap-
peals’ opinion that the Government carried its burden of 
proving that the racial mix of Valdosta’s elementary schools 
was the product of official discrimination, either present or past. 
Absent such a showing in the record, the District Court’s find-
ing that Valdosta had achieved a unitary school system cannot 
be held to be clearly erroneous. See Dayton Board oj Educa-
tion v. Brinkman, 433 U. S. 406, 417-418 (1977). Accordingly, 
I dissent from the Court’s denial of certiorari in this case.

No. 77-1581. Brown  Transport  Corp . v . Atcon , Inc . 
Ct. App. Ga. Certiorari denied. Reported below: 144 Ga. 
App. 301, 241 S. E. 2d 15.

Mr . Justice  White , with whom Mr . Justice  Blackm un  
joins, dissenting.

Respectfully, I dissent from the denial of certiorari.

I
Section 223 of the Motor Carrier Act, 49 Stat. 565, 49 

U. S. C. § 323, prohibits a common carrier by motor vehicle 
from delivering freight transported in interstate commerce 
until all tariff rates and charges have been paid, except as 
permitted by rules and regulations of the Interstate Commerce 
Commission. The Interstate Commerce Commission, pursu-
ant to 49 U. S. C. § 323, has adopted regulations that allow 
delivery without prior collection of freight charges but limit 
the credit that may be extended: Freight bills must be pre-
sented to the shipper and collected within seven days. 49 
CFR § 1322 (1977). A “shipper” is defined as the person who 
undertakes to pay the tariff charges. Ibid. The regulations 
are silent about what happens if the carrier fails to comply 
with the time limits established by them. The question raised 
by this case is whether failure by the carrier to comply with 
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the time limits prescribed by 49 CFR § 1322 (1977) estops the 
carrier from collecting the freight charges from the shipper.

The Georgia Court of Appeals in this case held that it did, 
thereby joining the Seventh Circuit, which had reached a 
similar result in Consolidated Freightways Corp, of Delaware 
v. Admiral Corp., 442 F. 2d 56 (1971).

Judge Swygert dissented in the Consolidated Freightways 
Corp, case, reasoning that “[n]othing in the Motor Carrier Act 
provides that a carrier’s failure to comply with section 323 or 
the Interstate Commerce Commission’s credit regulation should 
result in the carrier’s forfeiting its right to collect freight 
charges.” Id., at 65. At least two jurisdictions share this 
view. AAA Trucking Corp. v. Spherex, Inc., 110 N. H. 472, 
272 A. 2d 594 (1970); East Texas Motor Freight Lines v. 
Franklin County Distilling Co., 184 S. W. 2d 505 (Tex. Civ. 
App. 1944).

This conflict among jurisdictions over an issue which 
“imperatively demand [s] a single uniform rule,” Cooley v. 
Board of Wardens, 12 How. 299, 319 (1852), commands the 
Court’s immediate attention. There is further justification 
for review in Pittsburgh, C., C. & St. L. R. Co. v. Fink, 250 
U. S. 577 (1919). There the Court held that a shipper 
remains liable for the full legal tariff even though the carrier 
mistakenly billed him for less, rejecting an argument that 
estoppel prevented collection on the ground that “[e]stoppel 
could not become the means of successfully avoiding the 
requirement of the act as to equal rates, in violation of the 
provisions of the statute.” Id., at 583. The Fink case, 
although concerning Interstate Commerce Act provisions reg-
ulating railroads and not motor carriers, is directly analogous 
to this case, suggesting that the decision below may be at 
variance with our prior case law.

Because of the substantiality of the federal issue raised, I 
would grant certiorari and set this case for argument.
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II
Although I dissent from denial of certiorari, it must be 

acknowledged that this case is no more deserving of plenary 
consideration than many other cases in which certiorari has 
been denied so far this Term.

A
During the week of September 25, the Court met in Con-

ference to deal with the petitions for certiorari, jurisdictional 
statements in appeals, petitions for rehearing, and miscella-
neous motions that had accumulated and had been studied 
during the summer.*  There was a total of 992 items on the 
Conference List, of which 865 were petitions for writs of cer-
tiorari and 59 were appeals. As the Order Lists for this Term 
prior to today indicate, of these the Court has so far granted 
24 petitions for certiorari, 23 paid and 1 unpaid, and has set 
for plenary consideration 6 appeals. In addition, summary 
action on the merits was taken on 15 petitions for certiorari, 
8 paid and 7 unpaid, and on 30 statements of jurisdiction. 
Seven hundred and ninety-four petitions for certiorari were 
denied, 365 paid and 429 unpaid. Twenty-one appeals were 
dismissed and denied. There were thus 396 paid petitions 
for certiorari acted on and 437 unpaid, for a total of 833. 
Fifty-seven of the 59 appeals were also disposed of. For one 
reason or other, the remaining 32 petitions and 2 appeals 
have been held over for later action.

The 23 paid petitions granted amount to 5.81% of the 396 
paid petitions acted upon. Summary action was taken on an 
additional 2.02%, making a total of 7.83% of the paid peti-

*The analysis following in the text pertains only to this Term’s first 
Conference List. I have little doubt, however, that study of our disposi-
tions of cases on subsequent Conference Lists would yield similar results. 
New filings accumulate at the rate of about 80 per week. As of the 
close of business on November 29, 869 paid petitions and statements of 
jurisdiction had been filed so far this Term, together with 808 unpaid 
petitions and statements of jurisdiction.
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tions that were either granted or disposed of on the merits. 
The single unpaid petition granted amounted to 0.23% of the 
unpaid petitions acted on. Summary action was taken on an 
additional 1.60% of unpaid petitions, making a total of 1.83% 
of the unpaid petitions which were granted or on which sum-
mary action was taken.

B
Our Rule 19 provides that one of the principal factors in 

determining whether certiorari should be granted is whether 
the decision below conflicts with another decision: Is the 
federal law, statutory or constitutional, being interpreted 
and enforced differently in different sections of the country? 
This has been an important criterion for the exercise of the 
Court’s powers since most of the Court’s jurisdiction was made 
discretionary in 1925.

When one examines the petitions for certiorari on the 
September 25 Conference List that have so far been denied, it 
is not difficult to find a good many cases in which the Court 
refused to review lower court decisions that conflicted with 
decisions of other federal or state appellate courts. The 
following are examples of such cases.

Mansfield v. Estelle, No. 77-6709, order reported below 
(opinion unpublished), 568 F. 2d 1366 (CA5 1978): “farce or 
mockery” standard for judging the effectiveness of retained 
counsel; a more stringent standard for appointed counsel. 
Cf. United States v. DeCoster, 159 U. S. App. D. C. 326, 487 
F. 2d 1197 (1973) (diligent, conscientious, and reasonably 
competent assistance); Moore v. United States, 432 F. 2d 730, 
736 (CA3 1970) (“the exercise of the customary skill and 
knowledge which normally prevails at the time and place”); 
United States ex rel. Williams v. Twomey, 510 F. 2d 634, 
641 (CA7 1975) (“assistance which meets a minimum stand-
ard of professional representation”); United States v. Easter, 
539 F. 2d 663, 666 (CA8 1976) (“reasonably competent” 
assistance). Also cf. United States v. McCord, 166 U. S. App.
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D. C. 1, 509 F. 2d 334 (1974), cert, denied, 421 U. S. 930 
(1975); Goodwin v. Cardwell, 432 F. 2d 521 (CA6 1970); 
United States ex rel. Williams v. Twomey, supra, at 640; 
Blanchard v. Brewer, 429 F. 2d 89 (CA8 1970), cert, denied, 
401 U. S. 1002 (1971); Ellis v. Oklahoma, 430 F. 2d 1352 
(CA10 1970), cert, denied, 401 U. S. 1010 (1971), all rejecting 
the distinction between paid and appointed counsel.

United States v. Kelley, No. 77-1729, opinion below, 568 
F. 2d 259 (CA2 1978): timely administrative claim is not a 
jurisdictional prerequisite to recovery in suits in which the 
United States is substituted as defendant pursuant to the 
Federal Drivers’ Act, 28 U. S. C. §§2679 (b)-(e). Contra, 
Meeker v. United States, 435 F. 2d 1219 (CA8 1970).

Pennsylvania v. United States Tobacco Co., No. 77-1780, 
opinion below, 478 Pa. 125, 386 A. 2d 471 (1978): broad inter-
pretation of “solicitation” in 15 U. S. C. § 381 (a), which 
prohibits a State from taxing the income of persons whose 
only contact with the State is solicitation of orders. Contra, 
Clairol, Inc. v. Kingsley, 109 N. J. Super. 22, 262 A. 2d 213. 
aff’d, 57 N. J. 199, 270 A. 2d 702 (1970), dismissed for want of 
a substantial federal question, 402 U. S. 902 (1971).

Lacey v. United States, No. 77-1751, order reported below 
(opinion unpublished), 578 F. 2d 1371 (CA2 1978): not im-
permissibly coercive per se to give a second Allen (Allen v. 
United States, 164 U. S. 492 (1896)) charge to a jury that has 
twice reported inability to reach a verdict and has not re-
quested repetition of the charge. Accord, United States v. 
Robinson, 560 F. 2d 507 (CA2 1977) (en banc). Contra, 
United States v. Seawell, 550 F. 2d 1159 (CA9 1977).

Guifire v. United States, No. 77-1778, opinion below 576 F. 
2d 126 (CA7 1978): coverage of federal bank robbery statute, 
18 U. S. C. § 2113 (b), is not limited to conduct that would fall 
within the common-law definition of larceny. Accord, United 
States v. Fistell, 460 F. 2d 157 (CA2 1972); Thaggard v. 
United States, 354 F. 2d 735 (CA5 1965), cert, denied, 383 
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U. S. 958 (1966). Contra, LeMasters v. United States, 378 F. 
2d 262 (CA9 1967); United States v. Rogers, 289 F. 2d 433 
(CA4 1961) (dictum).

Holcomb v. United States, No. 77-6857, order reported 
below, 578 F. 2d 1381 (CA6 1978): a person accused of vio-
lating 18 U. S. C. § 922 (a)(6) by falsely denying that he has 
ever been convicted of a crime is not entitled to litigate the 
constitutionality of that conviction. Accord, United States v. 
Edwards, 568 F. 2d 68 (CA8 1977); United States v. Allen,
556 F. 2d 720 (CA4 1977); United States v. Graves, 554 F. 2d 
65 (CA3 1977) (en banc); United States v. Ransom, 545 F. 2d 
481 (CA5), cert, denied, 434 U. S. 908 (1977). Contra, United 
States v. Pricepaul, 540 F. 2d 417 (CA9 1976).

Burke v. New Jersey Education Assn., No. 78-177, opinion 
below, 579 F. 2d 764 (CA3 1978): litigation of federal consti-
tutional issues in a 42 U. S. C. § 1983 action is not precluded 
by a prior state adjudication of the same cause of action in 
which the federal issues could have been but were not raised. 
Other Circuits have taken different approaches to this issue. 
Cf. Kurek v. Pleasure Driveway and Park District of Peoria,
557 F. 2d 580 (CA7 1977); Graves v. Olgiati, 550 F. 2d 1327 
(CA2 1977); Scoggin v. Schrunk, 522 F. 436 (CA9 1975); 
Spence v. Lotting, 512 F. 2d 93 (CA10), cert, denied, 423 U. S. 
896 (1975); Lovely v. Laliberte, 498 F. 2d 1261 (CAI 1974).

Joh/nson v. Georgia, No. 77-6607, opinion below, 240 Ga. 
526, 242 S. E. 2d 53 (1978): Double Jeopardy Clause does not 
bar a State from revoking an individual’s probation for an 
offense of which he was previously acquitted. Contra, People 
v. Grayson, 58 Ill. 2d 260, 319 N. E. 2d 43 (1974).

McKethan v. United States, No. 77-1545, and Garner v. 
United States, No. 77-1557, opinion below, 574 F. 2d 1141 
(CA4 1978): admission into evidence of grand jury testimony 
of unavailable witness proper under Confrontation Clause and 
Federal Rules of Evidence. But see United States v. Gon-
zalez, 559 F. 2d 1271 (CA5 1977); United States v. Fiore, 443 
F. 2d 112 (CA2 1971).
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c
Also among the petitions for certiorari that were denied 

were those appearing to conflict with a decision of this Court. 
Under our Rules, this is a substantial reason for granting cer-
tiorari. Examples of such cases follow.

Sears, Roebuck & Co. v. Roberts, No. 78-26, opinion below, 
573 F. 2d 976 (CA7 1978): assignor of exclusive license may 
recover in action for fraud against assignee despite invalidity 
of the patent. Arguably inconsistent with Lear, Inc. v. 
Adkins, 395 U. S. 653 (1969).

First Nat. Bank of Memphis v. Smith, No. 78-92, opinion 
below sub nom. Torian Estate v. Smith, 564 S. W. 2d 521 
(Ark. 1978): State need not give full faith and credit to 
judgment of court of sister State with in personam jurisdic-
tion over property claimants but affecting personal property 
with no connection to that State. Arguably inconsistent with 
Baker v. Baker, Eccles & Co., 242 U. S. 394 (1917).

Arnold v. Hogan, No. 77-6621, order below unpublished, 
D. C. Ct. App., No. 12347 (1978): neither the Due Process 
Clause nor the Ex Post Facto Clause infringed by the abolition 
of the corroboration requirement in a criminal trial for rape, 
where the requirement was judge made but longstanding, and 
is abolished in the course of the instant trial. Arguably 
inconsistent with Weiler v. United States, 323 U. S. 606 
(1945), and Calder v. Bull, 3 Dall. 386, 390 (1798).

Mellon Bank v. Southland Mobile Homes of S. C., Inc., 
No. 78-188, opinion below sub nom. Southland Mobile Homes 
v. Associates Financial Services Co., 270 S. C. 527, 244 S. E. 2d 
212 (1978): venue in suits against national banks under the 
National Bank Act, 12 U. S. C. § 94. Arguably inconsistent 
with Michigan Nat. Bank v. Robertson, 372 U. S. 591 (1963).

Smith v. Collin, No. 77-1736, opinion below, 578 F. 2d 1197 
(CA7 1978): local ordinance prohibiting the dissemination of 
materials that would promote hatred toward persons on the 
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basis of their heritage held unconstitutional. Arguably incon-
sistent with Beauharnais v. Illinois, 343 U. S. 250 (1952).

D
Rule 19 also indicates that likely candidates for certiorari 

are those cases in which a state or federal court has decided 
an important question of federal law not heretofore deter-
mined by this Court. Some of the cases from our initial 
Conference List which involved issues of this kind and which 
the Court declined to review are the following.

Lowe v. United States, No. 78-5044, and Dixon v. United 
States, No. 78-5052, opinion below, 575 F. 2d 1193 (CA6 
1978): whether 19 U. S. C. § 482 subjects mail entering the 
United States to customs inspection at a place other than the 
point of entry into this country, an issue reserved in United 
States v. Ramsey, 431 U. S. 606 (1977).

Beatty v. Lycoming County Children’s Services, No. 77- 
1703, opinion below sub nom. In re William L., 477 Pa. 322, 
383 A. 2d 1228 (1978): rejecting equal protection and due 
process challenges to a Pennsylvania statute permitting termi-
nation of parental rights (so that the child may be adopted) 
on a showing of incapacity, without any evidence of abuse or 
misconduct.

Warden oj West Virginia Penitentiary v. Jones, No. 77-1734, 
opinion below, ----  W. Va. —, 241 S. E. 2d 914 (1978):
Mullaney v. Wilbur, 421 U. S. 684 (1975) is to be applied 
retroactively to collateral proceedings, an issue not expressly 
decided in Hankerson v. North Carolina, 432 U. S. 233 (1977).

Eastern Scientific Co. v. Wild Heerbrugg Instruments, Inc., 
No. 77-1769, opinion below, 572 F. 2d 883 (CAI 1978): under 
Continental T. V., Inc. v. GTE Sylvania Inc., 433 U. S. 36 
(1977), territorial restrictions enforced by resale price main-
tenance are not per se illegal.

Indiana v. Martin, No. 77-1822, order reported below, 577 
F. 2d 749 (CA7 1978): the prosecution bears the burden of 
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showing reliability of in-court identification subsequent to 
impermissibly suggestive lineup identification.

Frazier v. Weatherholtz, No. 77-6460, opinion below, 572 F. 
2d 994 (CA4 1978): burden of proving self-defense may be 
placed on the accused in a criminal prosecution.

International Business Machines Corp. v. FCC, No. 77-1540, 
opinion below sub nom. American Tel. <& Tel. Co. v. FCC, 572 
F. 2d 17 (CA2 1978): whether the Commission possesses and 
has consciously exercised discretion to consider whether to 
refrain from rate regulation of resellers of telephone trans-
mission services.

Marshall v. Daniel Construction Co., No. 77-1697, opinion 
below, 563 F. 2d 707 (CA5 1977): worker has no right under 
Occupational Safety and Health Act to refuse to perform tasks 
that he reasonably believes present an immediate risk of death 
or serious injury, and employee who does so may be properly 
discharged; the Secretary of Labor’s regulation to the contrary 
held invalid.

Kerr-McGee Chemical Corp. v. Andrus, No. 77-1785, order 
reported below, 187 U. S. App. D. C. 426, 574 F. 2d 637 (1978): 
regulations promulgated by the Secretary of the Interior may 
be applied retroactively to deny mining leases that were 
assertedly granted under formerly prevailing standards.

University oj Texas Medical Branch at Galveston v. United 
States, No. 77-1520, opinion below, 557 F. 2d 438 (CA5 1977): 
the impact of Wyandotte Transportation Co. v. United States, 
389 U. S. 191 (1967), implying a right of action under § 15 of 
the Rivers and Harbors Appropriation Act of 1899, 30 Stat. 
1152, 33 U. S. C. §409, upon the availability of a defense 
under the Limitation of Shipowners’ Liability Act.

Early v. Palm Beach Newspapers, Inc., No. 77-1649, opinion 
below, 334 So. 2d 60 (Fla. App. 1976), appeal and cert, dis-
missed, 354 So. 2d 351 (Fla. 1977): statements labeled as 
opinions or editorials and containing no misstatements of fact 
may not be the subject of a constitutionally valid libel action.
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E
I do not suggest that the Court should have granted cer-

tiorari in all of these cases or that it should review all cases 
of this kind in the future. The reason is that we are perform-
ing at our full capacity, i. e., we are now extending plenary 
review to as many cases as we can adequately consider, decide 
and explain by full opinion.

In 1937, in a letter to Senator Wheeler, Mr. Chief Justice 
Hughes stated that the Court was fully abreast of its work 
and was granting plenary consideration to all cases that de-
served decision by an institution such as the Supreme Court. 
The Chief Justice said:

“Granting certiorari is not a matter of favor but of 
sound judicial discretion. It is not the importance of 
the parties or the amount of money involved that is in 
any sense controlling. The action of the Court is gov-
erned by its rules.

“I think that it is safe to say that about 60 percent 
of the applications for certiorari are wholly without merit 
and ought never to have been made. There are probably 
about 20 percent or so in addition which have a fair 
degree of plausibility but which fail to survive critical 
examination. The remainder, falling short, I believe, of 
20 percent, show substantial grounds and are granted. 
I think that it is the view of the members of the Court 
that if any error is made in dealing with these applica-
tions it is on the side of liberality.”

In 1937, there were fewer than 1,000 new filings on the 
Supreme Court docket. In 1962, there were about 2,800 and 
today about 4,000. No longer is it possible to review 20% or 
even 10% of the cases in which petitions are filed.

For the 24 years ending with the 1970 Term, in cases 
granted plenary consideration, the Court issued an average 
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of 101 full opinions plus 10 to 15 per curiam opinions. Since 
1970, we have averaged 132 full opinions plus 15 per curiams— 
these opinions deciding an average of 170 cases—and we 
cannot hope substantially to exceed this average or to increase 
the percentage of all cases docketed to which we give plenary 
review. Indeed, if the certiorari docket resumes the remark-
able growth that it exhibited prior to 1972, which it may 
well do when the output of the courts of appeals begins to 
reflect the many new judgeships created by the Omnibus 
Judgeship Act just passed by Congress, the percentage of 
petitions filed that can be reviewed here will inevitably decline 
ever further.

There is no doubt that those concerned with the coherence 
of the federal law must carefully consider the various alterna-
tives available to assure that the appellate system has the 
capacity to function in the manner contemplated by the Con-
stitution. As others have already noted, there is grave doubt 
that this function is being adequately performed.

In 1972, a study group chaired by Paul Freund of the 
Harvard Law School examined the problem. Its stark con-
clusion was:

“The statistics of the Court’s current workload, both in 
absolute terms and in the mounting trend, are impressive 
evidence that the conditions essential for the perform-
ance of the Court’s mission do not exist. For an ordinary 
appellate court the burgeoning volume of cases would be 
a staggering burden ; for the Supreme Court the pressures 
of the docket are incompatible with the appropriate ful-
fillment of its historic and essential functions.” Federal 
Judicial Center, Report of the Study Group on the Case-
load of the Supreme Court 5 (1972), reprinted in 57 
F. R. D. 573, 581 (1973).

Likewise, the Commission on Revision of the Federal Court 
Appellate System, which was established by Congress, con-
cluded in 1975 that the present appellate arrangements leave 
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unsettled too many conflicting decisions and important ques-
tions of federal law. The point has been reached at which 
“the percentage of cases accorded review [has] dipped below 
the minimum necessary for effective monitoring of the nation’s 
courts on issues of federal statutory and constitutional law.” 
Commission on Revision of the Federal Court Appellate 
System, Structure and Internal Procedures: Recommendations 
for Change 29 (1975), reprinted in 67 F. R. D. 195, 217 (1976).

The Commission recommended the creation of a National 
Court of Appeals, which would not be interposed between 
the lower courts and this Court but whose mission in the main 
would be to decide cases that this Court referred to it. Legis-
lation was proposed to implement the Commission’s recom-
mendations. Under the proposal, cases from lower courts 
would first be filed here, as under the present system. This 
Court would then not only select and dispose of its own argu-
ment docket, but would also refer additional cases to the new 
court for its decision. The bill did not proceed beyond the 
hearing stage.

Mr . Chief  Just ice  Burger .
Reasonable men can, and do, have differing views on the 

specific cases recited by Mr . Just ice  White , but his analysis 
of the broad workload problem confronting this Court is sound 
and constitutes an important service. It is not a healthy 
situation when cases deserving authoritative resolution must 
remain unresolved because we are currently accepting more 
cases for plenary review than we can cope with in the manner 
they deserve.

It is now six years since a committee of distinguished practi-
tioners and scholars, all of them intimately familiar with the 
work of the Court, concluded that the growth in the volume 
and changing complexion of that work called for a remedy. 
Federal Judicial Center, Report of the Study Group on the 
Caseload of the Supreme Court (1972), 57 F. R. D. 573 
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(1973) J That committee, chaired by Professor Paul A. 
Freund,1 2 after tracing the rise in the Court’s filings and opin-
ions, proposed the creation of a new national, intermediate 
appellate court to afford review of cases which it was not pos-
sible for this Court to review. The Study Group on the Case-
load of the Supreme Court saw a twofold function for the 
proposed court:

“(1) screening all petitions for certiorari and appeals 
that would at present be filed in the Supreme Court, 
referring the most review-worthy ... to the Supreme 
Court . . . , and denying the rest; and
“(2) retaining for decision on the merits cases of genuine 
conflict between circuits (except those of special moment, 
which would be certified to the Supreme Court).” Id., 
at 611.

Responding to urgings from the Judicial Branch and the 
tremendous increase in the workload of the federal courts, the 
Congress in 1972 established a commission representing all 
three branches of Government to study the problems and 
make recommendations.3 The commission requested the 

1 In the first Term of Chief Justice Warren’s tenure (0. T., 1953), for 
example, this Court announced 65 signed opinions; his final (1968) Term, 
99; with an average of 96, 1953 to 1968 inclusive. The average, 1969 
through 1977, was 125.

2 Other members of the committee were: Alexander M. Bickel, Peter D. 
Ehrenhaft, Russell D. Niles, Bernard G. Segal, Robert L. Stem, and 
Charles A. Wright.

3 The Chairman and Vice Chairman of the commission were Senator 
Roman L. Hruska and Judge J. Edward Lumbard, respectively; Professor 
A. Leo Levin was Executive Director. Members appointed from the Senate 
and House, and by the President and Chief Justice, were Senators Quentin N. 
Burdick, Hiram L. Fong, and John L. McClellan; Congressmen Jack 
Brooks, Walter Flowers, Edward Hutchinson, and Charles E. Wiggins; 
Emanuel Celler, Dean Roger C. Cramton, Francis R. Kirkham, Judge 
Alfred T. Sulmonetti, Judge Roger Robb, Bernard G. Segal, and Professor 
Herbert Wechsler.
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views of each Member of this Court. My response in part 
stated:

“[I]f no significant changes are made in federal jurisdic-
tion, including that of the Supreme Court, the creation of 
an intermediate appellate court in some form will be 
imperative. The notion that nine Justices of the Supreme 
Court can deal as effectively and correctly with four 
times as many docketed cases as were dealt with only 
four decades ago may seem flattering to the incumbent 
Justices, but Congress must become aware of the enor-
mous change in the burdens on the Justices in that short 
period of time. Indeed, it can be documented that as 
far back as 40 years ago, 10 years after the Judiciary Act 
of 1925, many of the Justices were even then apprehen-
sive about the capacity of the Supreme Court to perform 
the functions performed in its first 150 years. The 
changes brought on in the 20th century and the new 
social, political and economic developments have surely 
not diminished the importance of the questions presented 
to the Supreme Court and have vastly increased the 
volume of important questions which can have an impact 
of great significance on the country.” Report of the 
Commission on Revision of the Federal Court Appellate 
System, Structure and Internal Procedures: Recom-
mendations for Change, reprinted in 67 F. R. D. 195, 398- 
399 (1976).

In June 1975, the Commission on Revision of the Fed-
eral Court Appellate System issued its report, recommending 

“the creation of a new national court of appeals, designed 
to increase the capacity of the federal judicial system for 
definitive adjudication of issues of national law, subject 
always to Supreme Court review.” Id., at 208.

That Commission found four significant consequences result-
ing from the inability of the federal judicial system to provide 
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adequate capacity for the declaration of national law: (a) un-
resolved intercircuit conflict; (b) delay; (c) a burden on the 
Supreme Court to hear cases arising from intercircuit conflict 
otherwise less worthy than many cases denied review; and 
(d) resulting uncertainty in the law. Id., at 217-219.

The Commission proposed a National Court of Appeals 
consisting of seven judges with reference jurisdiction and 
transfer jurisdiction. Under the proposed reference jurisdic-
tion, the Supreme Court would be empowered to refer any 
case within its appellate jurisdiction to the National Court of 
Appeals either for a decision on the merits or, alternatively, 
for a decision as to whether the National Court of Appeals 
should review the case. Under the proposed transfer juris-
diction, any court of appeals could, in appropriate and specified 
circumstances, transfer any case to the National Court of 
Appeals for a nationally binding decision, subject to this 
Court’s consideration. Id., at 238-247.

The recommendations of the Study Group on the Caseload 
of the Supreme Court, commonly called the “Freund Commit-
tee,” have been available to the Congress and the Bar since 
1972. The recommendations of the Commission on the Fed-
eral Court Appellate System have been available since 1975.

The dilemma now confronting this Court—and the country— 
is not new. Under the Judiciary Act of 1789, Congress 
created only 13 federal district judgeships and six Justices 
of the Supreme Court. It did not provide for an intermediate 
appellate court staffed, as today, with United States circuit 
judges. Supreme Court Justices were required to “ride cir-
cuit” and to sit with district judges to form circuit courts, 
sometimes reviewing district court appeals, sometimes sitting 
as trial judges. Later these circuit-riding judges, acting as 
Supreme Court Justices, sat in review of the very cases in 
which they had participated on Circuit.

Chief Justice John Jay and the Associate Justices urged 
relief and circuit courts of appeal were authorized in the 
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Judiciary Act of 1801; however, after the election of Thomas 
Jefferson, that statute was repealed the following year. Sub-
sequently, Chief Justice Marshall unavailingly urged the 
creation of an intermediate tier of courts of appeals. Thus, 
nearly a century passed before such courts were finally created 
in 1891; they exist today as the United States Courts of 
Appeals for the 11 Circuits.4

In my response of May 29, 1975, to the Commission, 67 
F. R. D., at 396, I strongly urged that if an intermediate 
court was created it should not be a permanent tier of new 
judges at the outset. Rather, I suggested that Congress 
seriously consider the creation of a temporary court so that 
for five years, more or less, an experimental program could be 
carried out.5 The experience could then serve as a valuable 
guide to the Congress, without the burden of the irreversible 
step of establishing a permanent intermediate court.6 Mr . 
Justice  White , too, favored an additional appellate court, 
“at least on a trial basis.” He said in his letter to the 
Commission:

“I should also emphasize that the proposed new court 
would not only permit the decision of a good many cases 
that are not now being decided at all by this Court, but 

4 Under the recent Omnibus Judgeship Act of 1978, Pub. L. 95-486, 92 
Stat. 1629 (Oct. 20, 1978), the total number of circuit judgeships was in-
creased from 97 to 132.

5 The mode of selection of members of such an ad hoc court can be 
worked out either along the lines recommended by the Freund Committee 
or through some other neutral mechanism.

6 There is, of course, precedent for this suggestion, for Congress has 
created temporary courts in the past. E. g., Special Regional Rail Reor-
ganization Court, created by the Regional Rail Reorganization Act of 
1973, § 209(b), 87 Stat. 999; Temporary Emergency Court of Appeals, 
created by the Act of Dec. 22, 1971, §211 (b), 85 Stat. 749; Emergency 
Court of Appeals, created by the Emergency Price Control Act of 1942, 
§204, 56 Stat. 31.
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would also (1) permit plenary consideration in selected 
cases which are within our compulsory appellate juris-
diction but which are presently being summarily disposed 
of here; (2) permit this Court to decline full considera-
tion of and refer to the new court a substantial number 
of cases the issues in which are not unusually important 
or complex but which are now reviewed here because of 
existing conflicts among the circuits or among the federal 
and state courts; (3) enable this Court, if it was so 
minded, to reduce the total number of cases in which it 
now hears oral arguments and writes full opinions, per-
haps to the yearly average of approximately 100 that 
obtained for 15 years prior to the 1970 Term; and 
(4) present the opportunity for this Court to review some 
cases that it would not now otherwise hear because of 
docket pressures.” Report of the Commission on Revi-
sion of the Federal Court Appellate System, 67 F. R. D., 
at 402.7

After nearly nine years’ delay, the 95th Congress recently 
created 117 additional district and 35 additional circuit judge-
ships—all of them long desperately needed to meet rising 
caseloads at both levels. This rise in caseload8 is thought 
by many observers to result from multiple sources: (a) the 
enactment of more than 50 statutes by Congress since 1969 

7 Letters to the Commission from Just ice s Bla ck mu n , Powel l , and 
Rehn qui st  reflect general agreement with these views of Mr . Jus tic e  
Whit e on the need for some relief if this Court is to achieve and main-
tain the optimum level of quality in its work. 67 F. R. D., at 404, 406, 
407, respectively. Mr . Just ice  Ste wart  expressed the view that it is 
“likely that the day would come when a new court would be needed.” Id., 
at 400.

8 For the year ending June 30, 1970, district court filings were 125,423, 
and for the year ending June 30, 1978, they were 166,539. Courts of 
appeals filings rose from 11,662 during the same period in 1970 to 18,918 
for the year ending June 30, 1978.
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increasing the jurisdiction of federal courts; (b) the increasing 
tendency to bypass available state and municipal remedies in 
favor of assumed swifter remedies in federal courts; (c) the 
increasing perceived need for courts to become “problem 
solvers” on great social and economic problems rather than 
the traditional resolvers of discrete, manageable disputes;9 
(d) the default, perceived or real, of executive and legislative 
solutions; and (e) the increasing complexity of much of the 
litigation arising from a modern society.10

We cannot assume any lessening in the expansion of federal 
jurisdiction or in congressional response to new demands.11 
When the 152 newly created federal judgeships are filled and 
operational, decisions of those judges will likely generate a 
significant increase in cases subject to review on appeal or on 
certiorari in this Court.

The additional judgeships may solve short-term problems, 
but the long-term problems of the Supreme Court analyzed by 
the Freund Committee and the Commission on Revision of 
the Federal Court Appellate System remain as they were a 
decade ago. If the improvement in the expeditious dispensa-
tion of justice intended by the Congress and the President

9 See S. Rifkind, Are We Asking too Much of our Courts?, address 
delivered at the National Conference on the Causes of Popular Dissatis-
faction with the Administration of Justice, 70 F. R. D. 96, 101-104 (1976).

10 Provocative and thoughtful analyses of these subjects are not wanting. 
See, e. g., Hellman, The Business of the Supreme Court Under the Judi-
ciary Act of 1925: The Plenary Docket in the 1970’s, 91 Harv. L. Rev. 
1711 (1978); S. Rifkind, supra, n. 9; Chayes, The Role of the Judge in 
Public Law Litigation, 89 Harv. L. Rev. 1281 (1976).

11 These, obviously, are policy matters for the political branches; but it 
is equally true that the Judiciary has an obligation to help focus attention 
on its needs as they are perceived by judges who must give effect to legis-
lation relating to the administration of justice. It is for Congress to 
develop appropriate measures to accommodate the tension arising from 
contending demands on judicial resources.
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when they authorized 152 new federal judges is to be realized, 
these problems should be faced without waiting for a crisis.

Mr . Justi ce  Brennan .
It seems appropriate, in light of footnote 7 of the memo-

randum of The  Chief  Justi ce , to note my statement to the 
Commission, 67 F. R. D., at 400, that Mr . Just ice  Brennan  
“remains completely unpersuaded, as he has repeatedly said, 
that there is any need for a new national court.” See also 
my article, The National Court of Appeals: Another Dissent. 
40 U. Chi. L. Rev. 473 (1973).

No. 77-1794. New  Jers ey  v . O’Herron  et  ux . Super. 
Ct. N. J. Motion of respondents for leave to proceed in 
jorma pauperis granted. Certiorari denied. Reported below: 
153 N. J. Super. 570, 380 A. 2d 728.

No. 77-1831. Duncantell  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 563 S. W. 2d 252.

Mr . Justice  Brennan , with whom Mr . Justice  Marshall  
joins, dissenting.

Petitioner is a black political activist who was stopped by 
Houston police for a traffic offense. Police pulled petitioner 
from his car, handcuffed him, and searched his automobile. 
Upon the dashboard police found a matchbox containing 
marihuana. Petitioner was convicted of possession of mari-
huana and sentenced to seven years.

Petitioner challenges the search of the matchbox on Fourth 
Amendment grounds. The Texas Court of Criminal Appeals 
rejected this claim. 563 S. W. 2d 252 (1978) (en banc). The 
court credited police testimony that petitioner had appeared 
intoxicated at the time of the arrest, reasoned that the intoxi-
cation could have resulted from drug use, and concluded that 
police thus had probable cause to search petitioner’s car for 
drugs.

This jerry-built justification surely requires review by a 
federal forum. Police smelled alcohol on petitioner’s breath 
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at the time of the arrest. They had no basis, therefore, for 
supposing that petitioner’s alleged intoxication was the result 
of drug rather than alcohol use. Hence, the police claim of 
probable cause to inspect the contents of petitioner’s matchbox 
is patently suspect.

Were it not for the Court’s decision in Stone v. Powell, 428 
U. S. 465 (1976), I would not dissent. But for that decision 
petitioner could have sought federal forum review in federal 
habeas corpus. The limitation that Stone has placed upon 
federal habeas jurisdiction to redress Fourth Amendment vio-
lations denies petitioner that remedy. Thus, this Court may 
well be the only federal forum with jurisdiction to review 
petitioner’s Fourth Amendment claim. Because the Court 
declines to exercise jurisdiction, the denial of petitioner’s 
Fourth Amendment rights may well stand forever uncorrected.

I would grant certiorari in this case so that the constitu-
tional error of the Texas Court of Criminal Appeals can be 
corrected. More generally, I believe that, so long as Stone v. 
Powell remains the law, this Court is obliged to take a more 
active role in reviewing the denial of Fourth Amendment 
claims by state courts. We can no longer content ourselves 
with the articulation of general principles. Rather, if federal 
law in this area is to remain uniform and supreme, we must- 
undertake the task of error correction previously performed 
by the district courts. In other words, I see no escape from 
plenary review whenever state courts deny criminal defend-
ants rights guaranteed by the Fourth Amendment of the 
United States Constitution.

The Court’s denial of certiorari in the present case rein-
forces, for me, “the notorious fact that our certiorari jurisdic-
tion is inadequate for containing state criminal proceedings 
within constitutional bounds” and underscores Congress’ 
wisdom, rejected by this Court in Stone v. Powell, “in mandat-
ing a broad federal habeas jurisdiction for the district courts.” 
Id., at 534 (Brennan , J., dissenting).
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No. 78-451. Nels on  et  al . v . Butler  et  al . C. A. 9th 
Cir. Motion of respondents for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 571 
F. 2d 588.

No. 78-268. Gilles pie  et  al . v . Schwa rtz  et  al .; and
No. 78-361. Boston  Hospi tal  for  Women  v . Schwartz  

et  al . C. A. 2d Cir. Certiorari denied. Mr . Justic e  
Blackmu n  and Mr . Justice  Powell  would grant certiorari. 
Reported below: 579 F. 2d 194.

No. 78-410. Lee -Hy  Paving  Corp , et  al . v . O’Conno r , 
Adminis tratrix . C. A. 2d Cir. Certiorari denied. Re-
ported below: 579 F. 2d 194.

Mr . Justice  Powe ll , with whom Mr . Justice  Blackmun  
joins, dissenting.

This case presents the question whether the Due Process 
Clause permits a tort plaintiff to obtain jurisdiction in New 
York over a defendant whose sole contact with the State 
arises from the defendant’s contract for indemnity with a 
company that does business in New York.1 The case presents 
an issue of considerable importance, with troublesome ramifi-
cations in the spacious arena of personal injury litigation. 
Moreover, it seems to me that the rationale of our recent 
decision in Shaffer n . Heitner, 433 U. S. 186 (1977), is at 
odds with the decision of the Court of Appeals here. I there-
fore would grant certiorari and set the case for argument.

1 Along with this case, the Court of Appeals decided two other cases 
with respect to which certiorari is sought: Gillespie v. Schwartz, No. 78- 
268, and Boston Hospital for Women v. Schwartz, No. 78-361. In each 
of these cases, residents of other States were sued in New York for torts 
occurring outside of New York. The sole basis for jurisdiction in each is 
the insurance policy of the defendant, issued by a company doing business 
in New York. Although I write only with respect to this case, the reasons 
stated in my opinion here would support the granting of certiorari in all 
three cases.
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The petitioners are residents of Virginia. While working 
for petitioner Lee-Hy Paving Corp. (Lee-Hy) in Virginia, 
the respondent’s decedent (a New York resident) was killed 
when Lee-Hy’s grader, operated by petitioner Clem, struck 
him near Richmond, Va. The respondent instituted this 
suit in the District Court for the Eastern District of New 
York as executrix for her husband’s estate, claiming damages 
for the wrongful death of her husband. In order to obtain 
jurisdiction over the petitioners, who are conceded to have no 
other connection with New York, the respondent sought and 
obtained under New York law an order attaching the con-
tractual obligations of two insurance companies doing busi-
ness in New York to defend and indemnify Lee-Hy. The 
District Court denied petitioners’ motion to vacate the attach-
ment and dismiss the suit. Acknowledging that there was a 
“substantial ground for difference of opinion” on the question 
of law, and that the issue was an important one, the District 
Court certified an appeal to the Court of Appeals under 28 
U. S. C. § 1292(b).

The Second Circuit affirmed. 579 F. 2d 194 (1978). The 
court based its ruling on the theory of quasi in rem jurisdiction 
adopted by the New York Court of Appeals in Seider v. Roth, 
17 N. Y. 2d 111, 216 N. E. 2d 312 (1966). In Seider, personal 
jurisdiction was predicated on the fiction that the insurance 
company’s obligation to indemnify the policyholder was a 
“debt” that the plaintiff in a negligence suit could attach as a 
“res.” In Minichiello v. Rosenberg, 410 F. 2d 106 (1968), the 
Second Circuit affirmed the constitutionality of Seider jurisdic-
tion, reasoning that the New York Court of Appeals had created 
judicially a direct-action law similar to the Louisiana statute 
held constitutional in Watson v. Employers Liability Assur-
ance Corp., 348 U. S. 66 (1954). The Minichiello court 
recognized that the Seider doctrine differed in one important 
respect from the Louisiana direct-action statute of Watson: 
Under Seider, there was no requirement that the tort for 
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which redress was sought occur in the State asserting 
jurisdiction. Despite the Court’s emphasis in Watson on the 
location of the tort, the Second Circuit in Minichiello ruled 
that New York’s interest in protecting its residents and pro-
viding them with a ready means of suing foreign tortfeasors 
was sufficient to justify Beider jurisdiction under the Due 
Process Clause.2

In the case at bar, the petitioners unsuccessfully urged 
reconsideration of Minichiello on the ground that the Seider 
doctrine had been undermined by Shaffer v. Heitner, supra. 
The Court of Appeals viewed the “overriding teaching of 
Shaffer” as requiring courts to look to the “realities” of the 
asserted grounds for jurisdiction. As far as the insurance 
companies were concerned, the court found no unfairness in 
their being subject to the jurisdiction of New York courts, 
as they do business in New York. The court thought that 
this was true even though often it is more expensive (and 
therefore more costly to insurers) to defend a lawsuit brought 
several hundred miles from the site of the accident, the 
residence of the defendants, and the location of the witnesses. 
The court reached a similar conclusion concerning the fairness 
of a suit brought in New York against “the nominal defend-
ants” (the petitioners here). The court thought it ironical 
that they should complain even though they “will not pay 
the judgment, nor manage the defense.” 579 F. 2d, at 201.3

2 In his persuasive dissent in Minichiello, Judge Anderson argued that 
Watson was based primarily on a State’s strong interest in having jurisdic-
tion with respect to tortious activity within the State’s borders. See 
Minichiello, 410 F. 2d, at 113-117. Thus, Judge Anderson concluded that 
“statutes asserting jurisdiction of the state where the accident occurred 
qualify as due process, whereas the assertion of jurisdiction by the state 
of the plaintiff’s residence does not.” Id., at 116 (footnote omitted).

3 The court did note that no “other state could constitutionally give 
collateral estoppel effect to a Seider judgment.” Although I agree that 
no such effect should be allowed, the court’s opinion in this regard is 
dictum that may or may not be followed in other jurisdictions.
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I find the Court of Appeals’ decision disturbing. Although 
the insurance companies’ contact with New York is important 
in determining whether it is fair for the New York courts to 
assert their jurisdiction, our decision in Watson indicated that 
the difficulties of defending a negligence case far from the 
place of the injury should be taken into account under the 
Due Process Clause. See Watson v. Employers Liability 
Assurance Corp., supra, at 72. Often these difficulties are 
substantial. It is routine procedure for the judge and jury4 
to view the scene of the accident, often more than once. 
Jurors drawn from the venue of the accident may be better 
able to understand testimony pertaining to local conditions 
and geography. In short, many of the factors traditionally 
considered under the doctrine of jorum non conveniens—itself 
a doctrine based on fairness—may also pertain to the fairness 
of a court hundreds of miles from the location of an accident 
exercising its jurisdiction over the parties to the resulting 
tort suit.5

Moreover, the Court of Appeals’ reference to the petitioners 
as “nominal defendants” disregards many of the “realities” 
that bear upon whether an alleged tortfeasor, sued in a juris-
diction remote from his home and the location of the accident, 
is denied the fairness required by the Due Process Clause. It 
is novel doctrine, at least for me, to refer to the interest of 
defendants in negligence actions as “nominal” merely because 
they have insurance. In this case, for example, petitioners 
will be summoned to appear in a court in New York, and will 
be required to participate in the defense of the suit in essen-
tially the same manner as if it had been brought in Virginia. 
They are required to do this 300 miles from their residences 
and place of business, confronted with all of the uncertainties 
caused by delays that often stretch a trial over several days or 
even weeks.

4 See E. Cleary, McCormick on Evidence § 216 (2d ed. 1972).
5 See Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 507-509 (1947).
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In addition to the problems posed for both the insurer 
and the insured by litigation located hundreds of miles from 
the scene of the tort, there is the ever-present possibility of 
a second suit in the jurisdiction where the accident occurred. 
The opinion of the Court of Appeals seems to assume, by its 
reference to petitioners as nominal defendants, that the only 
real parties in interest are the insurance companies. To be 
sure, a judgment against the petitioners in the New York 
courts cannot exceed the amount of indemnification provided 
under the insurance policies. But judgments for civil dam-
ages, especially in recent years, often have exceeded insured 
limits. In this case, for example, if respondent wins a judg-
ment that exhausts the obligation of the insurers, the respond-
ent will be free to sue petitioners in Virginia where they 
would be forced to go through a second trial—possibly with-
out the benefit of lawyers supplied by the insurance com-
panies. Moreover, as every litigation lawyer knows, the 
hazards of a second trial may exceed those of the first; wit-
nesses seldom tell their story precisely the same way twice, 
and often new evidence is introduced. To say that the legal 
rights of insured defendants are not being adjudicated, 
despite their substantial role in the defense of the suit and 
despite the potential loss of their right to the insurance 
company’s legal representation, begs the question: To what 
extent must an individual be involved in the litigation before 
the fundamental-fairness requirements of International Shoe 
Co. v. Washington, 326 U. S. 310 (1945), are applicable?

In sum, the judicially created Seider doctrine raises serious 
questions of due process. To me it does not appear con-
sonant with the standards of fairness enunciated in Inter-
national Shoe Co. v. Washington, and strongly reiterated in 
Shaffer v. Heitner. The issues presented are of concern to 
insurers and insureds in every State, as well as to state legisla-
tors responsible for the fairness of long-arm statutes. The 
case merits plenary consideration by this Court.
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No. 78-411. Inters tate  Commerce  Commiss ion  v . Chi -
cago  & North  Western  Trans port atio n  Co . et  al . C. A. 
7th Cir. Certiorari denied. Mr . Justi ce  Powell  took no 
part in the consideration or decision of this petition. Re-
ported below: 582 F. 2d 1043.

No. 78-560. Blyth , Eastman  Dill on  & Co., Inc ., et  al . 
v. Rolf . C. A. 2d Cir. Motions of Merrill Lynch, Pierce, 
Fenner & Smith, Inc., et al., and New York Stock Exchange, 
Inc., for leave to file briefs as amici curiae granted. Certio-
rari denied. Mr . Justi ce  Powell  would grant certiorari. 
Reported below: 570 F. 2d 38.

No. 78-611. Mirabal  et  al . v . General  Motors  Accep t -
ance  Corp , et  al . C. A. 7th Cir. Certiorari denied. Mr . 
Justic e  Steve ns  took no part in the consideration or decision 
of this petition. Reported below: 576 F. 2d 729.

No. 78-5410. Proca  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justice  
Stew art , and Mr . Justice  Marsh all  would grant certiorari 
and reverse the conviction. Reported below: 578 F. 2d 1386.

No. 78-5460. Spiv ey  v . Georg ia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 241 Ga. 477, 246 S. E. 2d 288.

Mr . Just ice  Brennan  and Mr . Justi ce  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

Rehearing Denied
No. 77-1684. Broadus  v . Lott , Admini str atrix , ante, p. 

828. Petition for rehearing denied.



1040 OCTOBER TERM, 1978

December 4, 5, 11, 1978 439U.S.

No. 78-428. Gaetano  et  al . v . Unit ed  Stat es  Court  of  
Appeals  for  the  Dis trict  of  Colum bia  Circui t  (Silbe rt , 
U. S. Attor ney , Real  Party  in  Interest ), ante, p. 924;

No. 78-5051. Carter  v . Texas , ante, p. 956; and
No. 78-5213. Rodríguez  v . United  States , ante, p. 920. 

Petitions for rehearing denied.

Dece mber  5, 1978

Dismissal Under Rule 60
No. 78-157. Unite d  State s v . Edwar ds . C. A. 8th Cir. 

Certiorari dismissed under this Court’s Rule 60. Reported 
below: 574 F. 2d 937.

Decembe r  11, 1978

Dismissal Under Rule 60
No. 78-634. Clarenc e La Belle  Post  No . 217, Veteran s  

of  Foreig n  Wars  of  the  United  State s . C. A. 8th Cir. 
Certiorari dismissed under this Court’s Rule 60. Reported 
below: 580 F. 2d 270.

Appeals Dismissed
No. 78-602. Tuscan  Dairy  Farms , Inc . v . Barber , Com -

miss ioner  of  Agric ulture  and  Marke ts  of  New  York . 
Appeal from Ct. App. N. Y. Motion of The Great Atlantic & 
Pacific Tea Co., Inc., for leave to file a brief as amicus curiae 
granted. Appeal dismissed for want of substantial federal 
question. Mr . Justice  Powell  and Mr . Justice  Stevens  
would note probable jurisdiction and set case for oral argu-
ment. Reported below: 45 N. Y. 2d 215, 380 N. E. 2d 179.

No. 78-608. Lumpkin  v . Depart ment  of  Social  Services  
of  New  York  et  al . Appeal from Ct. App. N. Y. dismissed 
for want of substantial federal question. Reported below: 45 
N. Y. 2d 351, 380 N. E. 2d 249.
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No. 78-657. Kimble  et  al . v . Swackhame r , Secre tary  
of  State  of  Neva da , et  al . Appeal from Sup. Ct. Nev. dis-
missed for want of substantial federal question. Reported 
below: 94 Nev. 600, 584 P. 2d 161.

No. 78-646. Southern  Calif ornia  Edison  Co . v . Public  
Utiliti es  Commis sion  of  Calif ornia  et  al . Appeal from 
Sup. Ct. Cal. dismissed for want of substantial federal ques-
tion. Mr . Justice  Blackmun  and Mr . Justice  Powel l  
would note probable jurisdiction and set case for oral 
argument.

No. 78-663. Boroug h  of  Fox Chapel  et  al . v . Friday . 
Appeal from Sup. Ct. Pa. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 78-5587. Ballenti ne  v . Fogg , Correc tional  Super -
intend ent . Appeal from C. A. 2d Cir. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 582 F. 2d 1271.

Certiorari Granted—Vacated and Remanded
No. 77-477. Hoppe r , Warden  v . Barnett . C. A. 5th Cir. 

Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
with directions to dismiss cause as moot. Reported below: 
548 F. 2d 550.

Miscellaneous Orders
No. D-149. In  re  Dis barme nt  of  Genua . It is ordered 

that Albert J. Genua, Jr., of Rocky Hill, Conn., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.
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No. D-147. In  re  Dis barm ent  of  Pence . The rule to 
show cause is discharged and the order entered November 27, 
1978 [ante, p. 975], is vacated.

No. D-150. In  re  Disb arment  of  Gillard . It is ordered 
that Jack F. C. Gillard, of Albert Lea, Minn., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-151. In  re  Disb arment  of  Hopf l . It is ordered 
that Charles E. Hopfl, of New York, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-152. In  re  Dis barm ent  of  Waters . It is ordered 
that Michael F. Waters, of Brooklyn, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-153. In  re  Dis barm ent  of  Olitt . It is ordered 
that J. Jerome Olitt, of White Plains, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-154. In  re  Disb arment  of  Brickel . It is ordered 
that Bernard Michael Brickel, of Croton-on-Hudson, N. Y., 
be suspended from the practice of law in this Court and that 
a rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.
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No. 77-926. Cannon  v . Univer si ty  of  Chicago  et  al . 
C. A. 7th Cir. [Certiorari granted, 438 U. S. 914.] Motion 
of the Solicitor General for additional time for oral argument 
denied. Alternative request for divided argument granted.

No. 77-983. Washi ngton  et  al . v . Washi ngto n  State  
Comme rcial  Passenger  Fishing  Vessel  Assn , et  al .; and 
Washingt on  et  al . v . Puget  Sound  Gillne tters  Assn , et  
al . Sup. Ct. Wash.;

No. 78-119. Washi ngto n  et  al . v . United  State s  et  al . 
C. A. 9th Cir. ; and

No. 78-139. Puget  Sound  Gill net ters  Assn , et  al . v . 
Unite d  State s Dis trict  Court  for  the  Western  Dis trict  
of  Washi ngton  (United  States  et  al ., Real  Partie s in  
Interes t ). C. A. 9th Cir. [Certiorari granted, ante, p. 909.] 
Motions of Washington State Commercial Passenger Fishing 
Vessel Assn, and Puget Sound Gillnetters Assn, et al. for 
additional time for oral argument denied.

No. 77-1571. Delaw are  v . Prouse . Sup. Ct. Del. [Cer-
tiorari granted, ante, p. 816.] Motion of Americans for Effec-
tive Law Enforcement et al. for leave to file a brief as amici 
curiae granted.

No. 77-1583. Amer ican  Society  of  Compos ers , Au -
thors  & Publis hers  et  al . v . Colum bia  Broadcasti ng  Sys -
tem , Inc ., et  al . C. A. 2d Cir. [Certiorari granted, ante, 
p. 817.] Motion of Authors League of America, Inc., for 
leave to file a brief as amicus curiae granted.

No. 78-642. Shapp , Governor  of  Pennsylvania , et  al . v . 
Casey , Treasurer  of  Pennsylvania , et  al . Appeal from 
Sup. Ct. Pa. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States.

No. 78-852. Librach  v . Federal  Bureau  of  Inves tiga -
tion  et  al . C. A. 8th Cir. Motion of petitioner to expedite 
consideration of petition for writ of certiorari denied.
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No. 77-1652. Federa l  Energy  Regulatory  Comm issi on  
v. Shell  Oil  Co . et  al . ; and

No. 77-1654. Consum er  Energy  Council  of  Americ a  v . 
Fede ral  Energy  Regulatory  Commis si on . C. A. 5th Cir. 
[Certiorari granted, ante, p. 817.] Motions of Action Alliance 
of Senior Citizens of Greater Philadelphia and United States 
Conference of Mayors et al. for leave to file briefs as amici 
curiae granted. Mr . Justice  Stewar t  took no part in the 
consideration or decision of these motions.

No. 78-5321. Adam s v . Florida , ante, p. 947. Respond-
ent invited to file a response to petition for rehearing within 
30 days.

No. 78-5742. Boniface  v . United  States . Motion for 
leave to file petition for writ of habeas corpus denied.

No. 78-5550. Welc h  v . Unit ed  States  Court  of  Appeals  
for  the  Sixth  Circ uit . Motion for leave to file petition for 
writ of mandamus denied.

Probable Jurisdiction Noted
No. 78-647. March ioro  et  al . v . Chaney  et  al . Appeal 

from Sup. Ct. Wash. Probable jurisdiction noted. Reported 
below: 90 Wash. 2d 298, 582 P. 2d 487.

No. 78-437. Calif ano , Secretar y  of  Health , Educati on , 
and  Welf are  v . Wes tcott  et  al . ; and

No. 78-689. Sharp , Commi ssi oner , Department  of  Pub -
lic  Welfare  of  Massac husett s  v . Westcott  et  al . Appeals 
from D. C. Mass. Motion of appellees for leave to proceed 
in forma pauperis granted. Probable jurisdiction noted. 
Cases consolidated and a total of one hour allotted for oral 
argument. Reported below: 460 F. Supp. 737.

No. 78-5420. Payton  v . New  York ; and
No. 78-5421. Ridd ick  v . New  York . Appeals from Ct. 

App. N. Y. Motions of appellants for leave to proceed in
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forma pauperis granted. In No. 78-5420, probable jurisdic-
tion is noted limited to Question 1 presented by the jurisdic-
tional statement. In No. 78-5421, probable jurisdiction 
noted. Cases consolidated and a total of one hour allotted for 
oral argument. Reported below: 45 N. Y. 2d 300, 380 N. E. 
2d 224.

Certiorari Granted
No. 78-561. United  States  v . Naftalin . C. A. 8th Cir. 

Certiorari granted. Reported below: 579 F. 2d 444.

No. 77-6949. Dunn  v . United  Stat es . C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 577 F. 2d 119.

No. 77-1665. Bonanno  v . United  States . C. A. 9th Cir. ; 
and

No. 78-156. Unite d  Stat es  v . Addonizio  et  al . C. A. 3d 
Cir. Certiorari granted, cases consolidated, and a total of 
one hour allotted for oral argument. Reported below: No. 
77-1665, 571 F. 2d 588; No. 78-156, 573 F. 2d 147.

No. 78-349. Unite d  States  v . Helstoski ; and
No. 78-546. Helstoski  v . Meanor , U. S. Dis trict  Judge , 

et  al . C. A. 3d Cir. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 576 F. 2d 511.

No. 78-432. United  Steelworkers  of  Ameri ca , AFL- 
CIO-CLC v. Weber  et  al . ;

No. 78-435. Kaise r  Alumi num  & Chemic al  Corp . v . 
Weber  et  al .; and

No. 78-436. Unite d  States  et  al . v . Weber  et  al . C. A. 
5th Cir. Certiorari granted, cases consolidated, and a total of 
one and one-half hours allotted for oral argument. Mr . Jus -
tice  Stevens  took no part in the consideration or decision of 
these petitions. Reported below: 563 F. 2d 216.
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No. 78-354. North  Carolin a  v . Butle r . Sup. Ct. N. C. 
Motion of respondent for leave to proceed in Jorma, pauperis 
and certiorari granted. Reported below: 295 N. C. 250, 244 
S. E. 2d 410.

Certiorari Denied. (See also Nos. 78-663 and 78-5587, 
supra.)

No. 78-244. Fisher  v . Board  of  Education  of  the  City  
of  New  York  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 586 F. 2d 832.

No. 78-321. Parker  et  al . v . Unite d  Stat es . Ct. Cl. 
Certiorari denied. Reported below: 215 Ct. Cl. 773, 573 F. 
2d 42.

No. 78-391. Brown  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1274.

No. 78-401. Millar  et  al . v . Commi ssione r  of  Internal  
Revenue . C. A. 3d Cir. Certiorari denied. Reported be-
low: 577 F. 2d 212.

No. 78-403. Scott , Attorney  General  of  Illinois  v . 
Unit ed  Stat es . C. A. 7th Cir. Certiorari denied. Reported 
below: 581 F. 2d 589.

No. 78-406. Matth ews  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 941.

No. 78^454. Pavlecka  et  al . v . Banner , Commi ss ioner  
of  Patents  and  Trademarks . C. C. P. A. Certiorari de-
nied. Reported below: 582 F. 2d 43.

No. 78-468. Publi c Servic e Compa ny  of  New  Hamp -
shir e  v. Nuclea r  Regulatory  Commis sion  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 582 F. 2d 77.

No. 78—478. Mape s et  al . v . Unite d Stat es . Ct. Cl. 
Certiorari denied. Reported below: 217 Ct. Cl. 115, 576 F. 
2d 896.
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No. 78-490. Houst on  Dis tributi on  Servi ces , Inc ., et  al . 
v. Nation al  Labor  Relations  Board . C. A. 5th Cir. Cer-
tiorari denied. Reported below : 573 F. 2d 260.

No. 78-494. Textron , Inc ., Bell  Heli cop ter  Textron , 
a  Divi si on  of  Textron , Inc . v . Unit ed  Stat es  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 577 F. 2d 1163.

No. 78-507. Fairfa x  County  Wide  Citizen s  Assn , et  al . 
v. County  of  Fair fax , Virgin ia , et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 1299.

No. 78-533. Louisi ana  v . Dino . Sup. Ct. La. Certiorari 
denied. Reported below : 359 So. 2d 586.

No. 78-589. Poe  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 752.

No. 78-617. Culhan e et  al . v. New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 45 N. Y. 2d 757, 
380 N. E. 2d 315.

No. 78-650. Corbett  v . Thor  et  al . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 267 N. W. 2d 412.

No. 78-651. Cachur  v . Western  Electric  Co ., Inc ., et  
al . C. A. 7th Cir. Certiorari denied. Reported below: 577 
F. 2d 747.

No. 78-654. De Luca  v . Roberts on  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 78-656. Machipongo  Club , Inc . v . Nature  Con -
servanc y . C. A. 4th Cir. Certiorari denied. Reported be-
low: 579 F. 2d 873.

No. 78-661. Porro  et  al . v . New  Jers ey . Super. Ct.
N. J. Certiorari denied. Reported below: 158 N. J. Super. 
269, 385 A. 2d 1258.
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No. 78-665. Molina  v . Richards on  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 846.

No. 78-674. Mayer  v . Ohio  State  Bar  Assn . Sup. Ct. 
Ohio. Certiorari denied. Reported below: 54 Ohio St. 2d 
431, 377 N. E. 2d 770.

No. 78-676. Hickok  Electrical  Inst rument  Co . v . Tek -
tronix , Inc ., et  al . Ct. Cl. Certiorari denied. Reported 
below: 216 Ct. Cl. 144, 575 F. 2d 832.

No. 78-679. Kugel  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 351 So. 2d 429.

No. 78-681. Nolte  v . Budd  Co . C. A. 6th Cir. Certio-
rari denied.

No. 78-712. ARA Service s , Inc . v . South  Carolina  Tax  
Commiss ion . Sup. Ct. S. C. Certiorari denied. Reported 
below: 271 S. C. 146, 246 S. E. 2d 171.

No. 78-745. Favreau  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1049.

No. 78-747. Lee  v . Unite d  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1173.

No. 78-794. Washi ngton  v . Unite d  State s . Ct. App. 
D. C. Certiorari denied. Reported below: 389 A. 2d 1356.

No. 78-798. Gliat ta  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 156.

No. 78-801. Kirk  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 584 F. 2d 773.

No. 78-5289. Bretz  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 951.

No. 78-5302. Johnson  v . Oklahoma  et  al . Ct. Crim. 
App. Okla. Certiorari denied.
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No. 78-5324. Howard  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 268 Ind. 589, 377 N. E. 2d 
628.

No. 78-5358. Dull  v . Unit ed  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 737.

No. 78-5389. Jones  v . Louisi ana . Sup. Ct. La. Certio-
rari denied. Reported below: 359 So. 2d 95.

No. 78-5415. Guzman  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 582 F. 2d 1269.

No. 78-5440. Kennedy  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 196.

No. 78-5483. Mc Millia n  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 583 F. 2d 1061.

No. 78-5488. Orozco  et  al . v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 590 F. 2d 789.

No. 78-5494. Willis  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied.

No. 78-5498. Guil ford  v . United  State s . C. A. 9th Cir. 
Certiorari denied.

No. 78-5529. Stone  v . Washi ngton . Ct. App. Wash. 
Certiorari denied.

No. 78-5542. Fernando  v . Clela nd , Administr ator , Vet -
erans ’ Aff airs , et  al . C. A. D. C. Cir. Certiorari denied.

No. 78-5563. Smith  v . Warden , Illinois  State  Peni -
tent iary , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1283.

No. 78-5574. Yore  v . Calif ornia . Ct. App. Cal., 3d App. 
Dist. Certiorari denied.
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No. 78-5577. Hartbarger  v . Engle , Correctional  Su -
per intendent . C. A. 6th Cir. Certiorari denied. Reported 
below: 586 F. 2d 844.

No. 78-5578. Fultz  v . Finkb eine r . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 582 F. 2d 1285.

No. 78-5580. Shaff er  v . Washington . Ct. App. Wash. 
Certiorari denied. Reported below: 18 Wash. App. 2d 652, 
571 P. 2d 220.

No. 78-5592. Subilosky  v . Mass achus etts . Ct. App. 
Mass. Certiorari denied. Reported below: ---- Mass. App.
—, 374 N. E. 2d 334.

No. 78-5594. Miron  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 78-5609. Ross v. Hunt , Governor  of  North  Caro -
lina , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 580 F. 2d 1049.

No. 78-5611. Hindman  v . Kell y  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1288.

No. 78-5618. Beason  v . Louis iana  Casing  Crew  & 
Rental  Service  Corp , et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 577 F. 2d 1132.

No. 78-5621. Walker  v . Internal  Revenue  Servic e . 
C. A. 2d Cir. Certiorari denied.

No. 78-5625. Clark  v . India na . Sup. Ct. Ind. Certio-
rari denied. Reported below: 269 Ind. 90, 378 N. E. 2d 850.

No. 78-5638. Chapli nski  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 579 F. 2d 373.

No. 78-5671. Pellegr ini  v . Unite d States . C. A. 3d 
Cir. Certiorari denied. Reported below: 586 F. 2d 836.
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No. 78-5678. Tobin  et  al . v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 576 F. 2d 687.

No. 78-5679. Waller  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 581 F. 2d 585.

No. 78-5680. Gordo n  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below : 580 F. 2d 827.

No. 78-5686. Wright  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5694. Johnson  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 582 F. 2d 335.

No. 78-5697. Frison  v . United  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 78-5698. Swige r  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-5708. Ruiz v. Unite d Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 177.

No. 77-1694. Benjami n  Frankl in  Fede ral  Savi ngs  & 
Loan  Assn . v . Derenco , Inc . Sup. Ct. Ore. Certiorari de-
nied. Mr . Justi ce  Powe ll  took no part in the consideration 
or decision of this petition. Reported below: 281 Ore. 533, 
577 P. 2d 477.

No. 78-140. Apelby  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Mr . Just ice  Brennan , Mr . 
Justic e Stewar t , and Mr . Just ice  Marshall  would grant 
certiorari and reverse the conviction.

No. 78-5326. Trott i et  al . v . Georgia . Ct. App. Ga. 
Certiorari denied. Mr . Just ice  Brennan , Mr . Just ice  
Stew art , and Mr . Just ice  Marshall  would grant certiorari 
and reverse the conviction. Reported below: 144 Ga. App. 
648, 242 S. E. 2d 270.
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No. 78-512. Koniag , Inc ., et  al . v . Andrus , Secre tary  
of  the  Interior . C. A. D. C. Cir. Motion of petitioners to 
defer consideration of petition for writ of certiorari and cer-
tiorari denied. Reported below: 188 U. S. App. D. C. 338, 
580 F. 2d 601.

No. 78-606. Pacif ic  Telepho ne  & Telegraph  Co . v . 
Public  Utilities  Commis sion  of  California  et  al . ; and

No. 78-607. Genera l  Telepho ne  Compa ny  of  Califor -
nia  v. Public  Util iti es  Commis sion  of  Calif ornia  et  al . 
Sup. Ct. Cal. Motions for leave to file briefs as amici curiae, 
in both cases, filed by Southern Co., Communications Work-
ers of America, Sierra Pacific Power Co. et al., and California 
Independent Telephone Assn., granted. Motions for leave to 
file briefs as amici curiae in No. 78-606, filed by Edison Elec-
tric Institute and Dallas Power & Light Co. et al., granted. 
Certiorari denied. Mr . Justice  Marsh all  and Mr . Justice  
Blackmun  would grant certiorari.

No. 78-5519. Hollenbaugh  et  al . v . Carnegie  Free  
Library  et  al . C. A. 3d Cir. Certiorari denied. Mr . Jus -
tice  Brennan  would grant certiorari. Reported below: 578 
F. 2d 1374.

Mr . Justice  Marshall , dissenting.
The Court today lets stand a decision that upholds, after 

the most minimal scrutiny, an unwarranted governmental 
intrusion into the privacy of public employees. The ruling 
below permits a public employer to dictate the sexual conduct 
and family living arrangements of its employees, without a 
meaningful showing that these private choices have any rela-
tion to job performance. Because I believe this decision 
departs from our precedents and conflicts with the rulings of 
other courts, I would grant certiorari and set the case for 
argument.
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I
Petitioner Rebecca Hollenbaugh served as a librarian and 

petitioner Fred Philburn as a custodian at the state-maintained 
Carnegie Free Library in Connellsville, Pa. The two began 
seeing each other socially, although Mr. Philburn was married 
at the time. In 1972, Ms. Hollenbaugh learned that she was 
pregnant with Mr. Philburn’s child, and within a month, Mr. 
Philburn left his wife and moved in with Ms. Hollenbaugh. 
Due to her pregnancy, Ms. Hollenbaugh sought and was 
granted a leave of absence by the respondent Board of Trustees 
from March to September 1973. While petitioners did not 
conceal their arrangement, neither did they advertise it.

Responding to some complaints from members of the com-
munity, the Board of Trustees attempted to dissuade peti-
tioners from continuing to live together. When petitioners 
refused to alter their arrangement, they were discharged. 
They subsequently brought this action under 42 U. S. C. 
§ 1983 seeking declaratory and injunctive relief and monetary 
damages.

After a non jury trial, the District Court found that under 
the minimum rationality test, petitioners’ discharge did not 
violate the Equal Protection Clause. The court further con-
cluded that petitioners’ behavior was not encompassed within 
the constitutional right to privacy. 436 F. Supp. 1328 (WD 
Pa. 1977). The Court of Appeals for the Third Circuit 
affirmed on the basis of the District Court’s opinion. 578 F. 
2d 1374 (1978).

II
I have frequently reiterated my objections to the perpetua-

tion of “the rigid two-tier model [that] still holds sway as the 
Court’s articulated description of the equal protection test.” 
Massachusetts Board of Retirement v. Murgia, 427 U. S. 307, 
318 (1976) (Marsh all , J., dissenting); see, e. g., Marshall v. 
United States, 414 U. S. 417, 432-433 (1974) (Marshall , J., 
dissenting); San Antonio Independent School Dist. v. Rodri-
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guez, 411 U. S. 1, 98-110 (1973) (Marshall , J., dissenting). 
The test that this Court has in fact applied has often, I believe, 
been much more sophisticated. The substantiality of the 
interests we have required a State to demonstrate in support 
of a challenged classification has varied with the character of 
the classification and the importance of the individual interests 
at stake. See, e. g., Trimble v. Gordon, 430 U. S. 762, 767 
(1977); Craig v. Boren, 429 U. S. 190 (1976); Bullock v. 
Carter, 405 U. S. 134, 144 (1972); Reed v. Reed, 404 U. S. 71 
(1971); see also Gunther, Foreword: In Search of Evolving 
Doctrine on a Changing Court: A Model for a Newer Equal 
Protection, 86 Harv. L. Rev. 1 (1972). Had the courts below 
undertaken this inquiry, rather than unreflectively applying 
the minimum rationality test, the outcome here might well 
have been different.

Respondents do not claim to have relied on a legislative 
proscription of particular sexual conduct. The Common-
wealth of Pennsylvania repealed its law prohibiting adultery 
and fornication in 1972. 1972 Pa. Laws, Act No. 334, § 5. 
Rather, in the exercise of ad hoc and, it seems, unreviewable 
discretion, respondents determined to deprive petitioners of 
their jobs unless “they ‘normalized’ their relationship through 
marriage or [unless] Philburn moved out.” 436 F. Supp., at 
1331. The District Court found that “the motivating factor 
behind the discharges of [petitioners] was that they were 
living together in a state of ‘open adultery.’ ” Id., at 1332. 
Respondents were unwilling to appear as if they “condoned 
[petitioners’] extramarital ‘affair’ and . . . the child’s birth 
out of wedlock.” Ibid. Thus, respondents apparently did 
not object to furtive adultery, but only to petitioners’ refusal 
to hide their relationship. In essence, respondents sought to 
force a standard of hyprocrisy on their employees and fired 
those who declined to abide by it. In my view, this form of 
discrimination is particularly invidious.

Such administrative intermeddling with important personal
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rights merits more than minimal scrutiny. One such right, 
clearly implicated by petitioners’ discharge, is that “ ‘of the 
individual ... to engage in any of the common occupations 
of life,’ ” Board of Regents v. Roth, 408 U. S. 564, 572 (1972), 
quoting Meyer v. Nebraska, 262 U. S. 390, 399 (1923); see 
Perry v. Sindermann, 408 U. S. 593, 597 (1972); Pickering v. 
Board of Education, 391 U. S. 563, 568 (1968). Perhaps even 
more vital is “the right to be free, except in very limited 
circumstances, from unwanted governmental intrusions into 
one’s privacy.” Stanley v. Georgia, 394 U. S. 557, 564 (1969). 
Although we have never demarcated the precise boundaries of 
this right, we have held that it broadly encompasses “freedom 
of personal choice in matters of marriage and family life.” 
Cleveland Board of Education v. LeFleur, 414 U. S. 632, 639- 
640 (1974) (pregnancy). See, e. g., Loving v. Virginia, 388 
U. S. 1, 12 (1967), and Zablocki v. Redhail, 434 U. S. 374, 
383-385 (1978) (marriage); Skinner v. Oklahoma ex rel. 
Williamson, 316 U. S. 535, 541-542 (1942) (procreation); 
Eisenstadt v. Baird, 405 U. S. 438, 453-454 (1972); id., at 460, 
463-465 (White , J., concurring in result), and Carey v. Pop-
ulation Services International, 431 U. S. 678, 684-685 (1977) 
(contraception); Prince v. Massachusetts, 321 U. S. 158, 166 
(1944) (family relationships); Pierce v. Society of Sisters, 
268 U. S. 510, 535 (1925), and Meyer v. Nebraska, supra, 
at 399 (child rearing and education); Roe v. Wade, 410 U. S. 
113, 152-153 (1973) (abortion); Moore v. East Cleveland, 
431 U. S. 494, 499 (1977) (plurality opinion) (right to de-
termine family living arrangements).

Petitioners’ rights to pursue an open rather than a clan-
destine personal relationship and to rear their child together 
in this environment closely resemble the other aspects of 
personal privacy to which we have extended constitutional 
protection. That petitioners’ arrangement was unconven-
tional or socially disapproved does not negate the resemblance, 
cf. Carey v. Population Services International, supra, at 
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698, 699 (plurality opinion); Eisenstadt n . Baird, supra, at 
452-453; Wisconsin v. Yoder, 406 U. S. 205, 223-224 (1972), 
particularly in the absence of a judgment that the arrange-
ment so offends social norms as to evoke criminal sanctions. 
And certainly, no distinction can be drawn between this case 
and those cited above in terms of the importance to peti-
tioners of this personal decision. In addition, to impose 
separate living arrangements as a condition of employment 
impinges not only on petitioners’ associational interests, but 
also on the interests of their child in having a two-parent 
home. See Trimble v. Gordon, supra, at 769-770; Weber v. 
Aetna Casualty & Surety Co., 406 U. S. 164, 175 (1972).

Petitioners’ choice of living arrangements for themselves 
and their child is thus sufficiently close to the interests we 
have previously recognized as fundamental and sufficiently 
related to the constitutional guarantee of freedom of associa-
tion that it should not be relegated to the minimum rationality 
tier of equal protection analysis, a disposition that seems 
invariably fatal to the assertion of a constitutional right. See 
Massachusetts Board of Retirement v. Murgia, 427 U. S., at 
319-320 (Marshall , J., dissenting). Rather, respondents 
should at least be required to show that petitioners’ discharge 
serves a substantial state interest. See San Antonio Inde-
pendent School Dist. v. Rodríguez, 411 U. S., at 124-126 
(Marshall , J., dissenting); Massachusetts Board of Retire-
ment v. Murgia, supra, at 325 (Marshall , J., dissenting); 
Reed v. Reed, supra, at 76-77. As the plurality held in 
Moore v. East Cleveland, supra, at 499, “when the government 
intrudes on choices concerning family living arrangements, 
this Court must examine carefully the importance of the 
governmental interests advanced and the extent to which they 
are served by the challenged regulation.”

Moreover, respondents’ actions here may not withstand 
even the minimal scrutiny of the rational-basis test. In the 
District Court’s view, the test was satisfied because respondents 
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could have legitimately concluded that petitioners’ relation-
ship impaired their effectiveness on the job and that failure 
to discharge them would constitute tacit approval of an illicit 
relationship.

The court acknowledged, however, that petitioners were 
“competent employees who had had no significant problems 
with their employers until the circumstances that gave rise to 
their discharges.” 436 F. Supp., at 1330-1331. In suggesting 
that respondents could rationally find petitioner Hollenbaugh 
unfit to perform her duties, the court observed merely that 
her job “involved direct and frequent contacts with the com-
munity” and that the “community was well aware of [peti-
tioners’] living arrangement.” Id., at 1332, 1333. This 
reasoning reduces to the conclusion that Hollenbaugh was 
incompetent as a librarian because some members of the com-
munity disapproved of her lifestyle. But the District Court 
never intimated that this disapproval affected the community 
members’ use of the library or that Hollenbaugh’s marital 
status in any way diminished her ability to discharge her 
duties as a librarian. And the court gave no indication that 
Philbum’s custodial job called for similar contacts with the 
community or that his performance was affected in any way 
by his extramarital relationship.

Nor does the District Court’s opinion make clear how 
respondents’ interest in avoiding the appearance of “tacit 
approval” of petitioners’ relationship provided a rational basis 
for petitioners’ discharge. The court adverted to no evidence 
suggesting that petitioners’ status impaired the library’s per-
formance of its public function. Moreover, the State has 
given some indication of the prevailing moral sensibilities of 
the community by the repeal in 1972 of the criminal sanctions 
against fornication and adultery.

Ill
On a record so devoid of evidence in support of petitioners’ 

discharge, the Court of Appeals’ holding appears to conflict 
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with decisions of other courts striking down similar attempts 
by governmental bodies to regulate the private lives of their 
employees. In Andrews v. Drew Municipal Separate School 
Dist., 507 F. 2d 611 (CA5 1975), cert, dismissed as improvi- 
dently granted, 425 U. S. 559 (1976), the Court of Appeals 
found that a school district rule barring employment of unwed 
parents was insufficiently related to any legitimate objective 
to satisfy the requirements of the Equal Protection Clause. 
Similarly, in Drake v. Covington County Board of Education, 
371 F. Supp. 974, 979 (MD Ala. 1974), a three-judge District 
Court declared unconstitutional the dismissal of an unmarried, 
pregnant teacher, finding no compelling interest “which would 
justify the invasion of [the teacher’s] constitutional right of 
privacy.” See also Mindel v. United States Civil Service 
Commission, 312 F. Supp. 485 (ND Cal. 1970) (discharge of 
postal clerk for living with a woman not his wife held uncon-
stitutional). These decisions reflect a considerably greater 
degree of solicitude for the privacy interests of public em-
ployees than was evident in the rulings of the courts below.

I believe that individuals’ choices concerning their private 
lives deserve more than token protection from this Court, 
regardless of whether we approve of those choices. Accord-
ingly, I dissent from the denial of certiorari.

No. 78-5582. Rogers  v . Douglas  et  ux . Ct. App. D. C. 
Certiorari denied. Mr . Justice  Brennan  and Mr . Just ice  
Marshall  would grant certiorari Reported below: 390 A. 
2d 1.

Rehearing Denied
No. 78-5110. Crisaf i v . United  States , ante, p. 931; 

and
No. 78-5322. Lingham  v . Commis si oner  of  Internal  

Reve nue , ante, p. 933. Petitions for rehearing denied.
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Decem ber  26, 1978

Dismissal Under Rule 60
No. 78-688. Sammons , dba  Sammons  Trucking , et  al . v . 

Schindel e et  al . Appeal from Sup. Ct. Minn, dismissed 
under this Court’s Rule 60. Reported below: 268 N. W. 2d 
547.

Januar y  8, 1979
Affirmed on Appeal

No. 78-580. Garcia  et  al . v . Uvalde  County  et  al . ; and
No. 78-731. Unite d Stat es  v . Uvalde  County  et  al . 

Affirmed on appeal from D. C. W. D. Tex. Mr . Justice  
Brennan  and Mr . Just ice  Marsh all  would note probable 
jurisdiction and set cases for oral argument. Reported below: 
455 F. Supp. 101.
Appeals Dismissed

No. 77-1567. Buck  v . Hunter  et  al . Appeal from Ct. 
App. N. Y. dismissed for want of substantial federal question. 
Mr . Justice  Brennan  would note probable jurisdiction and 
set case for oral argument. Reported below: 44 N. Y. 2d 137, 
375 N. E. 2d 735.

No. 78-343. Grady  et  al . v . Mc Lean . Appeal from Ct. 
App. N. Y. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied Reported below: 44 N. Y. 2d 
949.

No. 78-5508. Drew  v . Louisi ana . Appeal from Sup. Ct. 
La. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certi-
orari, certiorari denied. Reported below: 360 So. 2d 500.

No. 78-5660. Bell  v . Church  et  al . Appeal from C. A. 
5th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.
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No. 78-621. Vill age  of  Carpentersvi lle  v . Limpe ris , 
Truste e in  Bankrup tcy . Appeal from C. A. 7th Cir. dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certio-
rari denied. Reported below: 583 F. 2d 290.

No. 78-741. Futch  v . O’Leary ; and Futch  v . Sieben - 
Morgen . Appeal from Ct. App. Cal., 1st App. Dist., dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied.

No. 78-5662. Cros s v . Alzofon  et  al . Appeal from Ct. 
App. Cal., 1st App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 78-360. Randolph  et  al . v . Municip al  Court , 
Southern  Judicial  Dis trict , County  of  San  Mateo , et  al . 
(Califor nia , Real  Party  in  Inter est ). Appeal from Ct. 
App. Cal., 1st App. Dist., dismissed for want of substantial fed-
eral question. Mr . Justi ce  Brennan , Mr . Justi ce  Stewar t , 
and Mr . Justice  Marsh all  would reverse the convictions.

No. 78-649. City  of  Bosto n  et  al . v . Ander son  et  al . 
Appeal from Sup. Jud. Ct. Mass, dismissed for want of sub-
stantial federal question. Mr . Justice  Brennan , Mr . Jus -
tice  Blackmun , and Mr . Justi ce  Powel l  would note prob-
able jurisdiction and set case for oral argument. Reported 
below: ---- Mass.----- , 380 N. E. 2d 628.

No. 78-816. Bell  v . New  York  State  Liquor  Authority . 
Appeal from App. Div., Sup. Ct. N. Y., 3d Jud. Dept., dis-
missed for want of jurisdiction. Reported below: 62 App. 
Div. 2d 1066, 403 N. Y. S. 2d 804.

No. 78-5290. Ezze ll  v . Los  Angeles  Count y  Depart -
ment  of  Adopti ons . Appeal from Sup. Ct. Cal. dismissed 
for want of substantial federal question. Reported below: 
21 Cal. 3d 349, 579 P. 2d 495.
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No. 78-5357, Caldw ell  v . Kaquatosh  et  al . Appeal 
from Sup. Ct. Wis. dismissed for want of substantial federal 
question. Mr . Justice  Brennan  and Mr . Justice  Steve ns  
would note probable jurisdiction and set case for oral argu-
ment. Reported below: 84 Wis. 2d 545, 267 N. W. 2d. 870.

Certiorari Granted—Vacated and Remanded
No. 78-571. Blucher  v . Unite d  Stat es . C. A. 10th Cir. 

Certiorari granted, judgment vacated, and case remanded to 
the United States District Court for the District of Wyoming 
with directions to vacate its judgment and dismiss the indict-
ment. Mr . Justi ce  White , Mr . Justice  Powell , and Mr . 
Justice  Rehnquist  dissent. Reported below: 581 F. 2d 244.

Miscellaneous Orders
No. 77, Orig. Tenness ee  v . Arkan sas . It is ordered that 

the Honorable Earl R. Larson, Senior Judge of the United 
States District Court for the District of Minnesota, be ap-
pointed Special Master in this case with authority to fix the 
time and conditions for the filing of additional pleadings and 
to direct subsequent proceedings, and with authority to sum-
mon witnesses, issue subpoenas, and take such evidence as 
may be introduced and such as he may deem necessary to call 
for. The Master is directed to submit such reports as he may 
deem appropriate.

The Master shall be allowed his actual expenses. The al-
lowances to him, the compensation paid to his technical, sten-
ographic, and clerical assistants, the cost of printing his report, 
and all other proper expenses shall be charged against and be 
borne by the parties in such proportion as the Court may 
hereafter direct.

It is further ordered that if the position of Special Master 
in this case becomes vacant during a recess of the Court, The  
Chief  Justice  shall have authority to make a new designa-
tion which shall have the same effect as if originally made by 
the Court. [For earlier order herein, see ante, p. 812.]
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No. A-452 (78-951). Morton  v . Morton . Ct. App. Cal., 
2d App. Dist. Application for stay, addressed to Mr . Justic e  
Brennan  and referred to the Court, denied.

No. A-580 (78-437). Califano , Secre tary  of  Healt h , 
Educat ion , and  Welfare  v . Westcott  et  al .; and

No. A-374 (78-689). Sharp , Commi ssione r , Departm ent  
of  Public  Welf are  of  Mass achusetts  v . Westcott  et  al . 
D. C. Mass. [Probable jurisdiction noted, ante, p. 1044.] Ap-
plication of the Solicitor General for stay of judgment of the 
United States District Court for the District of Massachusetts, 
presented to Mr . Justi ce  Brennan , and by him referred to 
the Court, granted pending this Court’s final disposition of the 
cases. Mr . Justi ce  Brennan  would deny the application. 
Application of the Attorney General of Massachusetts for 
partial stay of judgment of the United States District Court 
for the District of Massachusetts, addressed to Mr . Justi ce  
Rehnqui st  and referred to the Court, denied.

No. A-601. Lynch  et  al . v . Unit ed  Stat es . Application 
for stay of mandate of the United States Court of Appeals for 
the District of Columbia Circuit, addressed to Mr . Justic e  
Marsh all  and referred to the Court, denied.

No. D-70. In  re  Dis barm ent  of  Weber . Disbarment 
entered. [For earlier order herein, see 429 U. S. 936.]

No. D-124. In  re  Disb arment  of  Linds ay . Disbarment 
entered. [For earlier order herein, see 434 U. S. 979.]

No. 77-1497. Arkansas  v . Sande rs . Sup. Ct. Ark. [Cer-
tiorari granted, ante, p. 891.] Motion of respondent for leave 
to proceed further herein in forma pauperis granted. Motion 
for appointment of counsel granted, and it is ordered that Jack 
T. Lassiter, Esquire, of Little Rock, Ark., be appointed to 
serve as counsel for respondent in this case.
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No. 77-922. Chrysle r  Corp . v . Brown , Secre tary  of  
Defe nse , et  al . C. A. 3d Cir. [Certiorari granted, 435 U. S. 
914.] Motion of petitioner for leave to file supplemental 
brief after argument granted.

No. 77-1575. Federal  Communicati ons  Comm iss ion  v . 
Midw est  Video  Corp , et  al . ;

No. 77-1648. American  Civil  Liberties  Union  v . Fed -
eral  Communicati ons  Commis sion ; and

No. 77-1662. National  Black  Media  Coalit ion  et  al . v . 
Midw est  Video  Corp , et  al . C. A. 8th Cir. [Certiorari 
granted, ante, p. 816.] Motion of the Solicitor General to 
dispense with printing appendix granted.

No. 77-1578. Broa dca st  Musi c , Inc ., et  al . v . Colum bia  
Broadcasti ng  Syste m , Inc ., et  al . ; and

No. 77-1583. American  Society  of  Compos ers , Authors , 
& Publis hers  et  al . v . Columbia  Broadcasti ng  System , 
Inc ., et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 817.] 
Motions of National Broadcasting Co., Inc., American Broad-
casting Companies, Inc., and National Religious Broadcasters, 
Inc., for leave to file briefs as amici curiae granted. Motion 
of All-Industry Television Music License Committee for leave 
to participate in oral argument as amicus curiae denied.

No. 77-1652. Fede ral  Energy  Regulatory  Comm iss ion  
v. Shell  Oil  Co . et  al . ; and

No. 77-1654. Consumer  Energy  Council  of  America  v . 
Federal  Energy  Regulatory  Commis si on . C. A. 5th Cir. 
[Certiorari granted, ante, p. 817.] Motion of the Solicitor 
General for additional time for oral argument denied. Mr . 
Just ice  Stew art  took no part in the consideration or decision 
of this motion.

No. 78-5914. Schreib man  v. Walter  E. Hell er  & Com -
pan y  of  Puerto  Rico  et  al . C. A. 1st Cir. Motion of Las 
Colinas Development Corp, for leave to proceed in forma pau-
peris denied. Mr . Just ice  Stewar t  would grant the motion.
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No. 77-1806. Ford  Motor  Co . (Chicag o Stamp ing  
Plant ) v . National  Labor  Relat ions  Board  et  al . C. A. 
7th Cir. [Certiorari granted, ante, p. 891.] Motion of re-
spondent UAW Local 588 for additional time for oral argu-
ment denied. Alternative request for divided argument 
granted.

No. 77-6949. Dunn  v . Unite d  State s . C. A. 10th Cir. 
[Certiorari granted, ante, p. 1045.] Motion for appointment 
of counsel granted, and it is ordered that Daniel J. Sears, 
Esquire, of Denver, Colo., be appointed to serve as counsel 
for petitioner in this case.

No. 78-99. Parker  v . Rando lph  et  al . C. A. 6th Cir. 
[Certiorari granted, ante, p. 978.] Motion for appointment 
of counsel granted, and it is ordered that Walter Lee Evans, 
Esquire, of Memphis, Tenn., be appointed to serve as counsel 
for respondent in this case.

No. 78-201. Greenh oltz , Chairm an , Board  of  Parole  
of  Nebras ka , et  al . v . Inmates  of  the  Nebras ka  Penal  and  
Correcti onal  Complex  et  al . C. A. 8th Cir. [Certiorari 
granted, ante, p. 817.] Motion of Jerome N. Frank Legal 
Services Organizations of Yale Law School et al. for leave to 
participate in oral argument as amici curiae denied.

No. 78-225. Babbitt , Governor  of  Arizona , et  al . v . 
Unite d  Farm  Workers  National  Union  et  al . D. C. Ariz. 
[Probable jurisdiction postponed, ante, p. 891.] Motion of 
appellee United Farm Workers National Union for additional 
time for oral argument granted and 10 additional minutes 
allotted for that purpose. Appellants also allotted an addi-
tional 10 minutes for oral argument.

No. 78-5283. Jacks on  v . Virginia  et  al . C. A. 4th Cir. 
[Certiorari granted, ante, p. 1001.] Motion for appointment 
of counsel granted, and it is ordered that Carolyn J. Colville 
of Richmond, Va., be appointed to serve as counsel for peti-
tioner in this case.
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No. 78-329. Bellotti , Attorney  General  of  Massachu -
setts , et  al . v. Baird  et  al . ; and

No. 78-330. Hunerw adel  v . Baird  et  al . D. C. Mass. 
[Probable jurisdiction noted, ante, p. 925.] Motion for ap-
pointment of Alan Ernest as counsel or guardian ad litem for 
unborn children denied.

No. 78-5633. Carte r  v . Bue , U. S. Distr ict  Judge ;
No. 78-5747. Carbino  et  al . v . Unite d  States  Court  of  

Appeals  for  the  Third  Circuit ; and
No. 78-5799. Green  v . Ralst on , Judge . Motions for 

leave to file petitions for writs of mandamus denied.

No. 78-5717. Green  v . Clerk , U. S. Distr ict  Court , 
Wes tern  Dis trict  of  Miss ouri . Motion for leave to file 
petition for writ of mandamus and/or prohibition denied.

Probable Jurisdiction Noted
No. 78-759. Leroy , Attorney  General  of  Idaho , et  al . 

v. Great  Wes tern  Unite d  Corp . Appeal from C. A. 5th Cir. 
Probable jurisdiction noted. Reported below: 577 F. 2d 1256.

Certiorari Granted
No. 78-223. Nation al  Labor  Relat ions  Board  v . Bapti st  

Hosp ital , Inc . C. A. 6th Cir. Certiorari granted. Re-
ported below: 576 F. 2d 107.

No. 78-625. Andrus , Secre tary  of  the  Interior , et  al . 
v. Sierra  Club  et  al . C. A. D. C. Cir. Certiorari granted. 
Reported below: 189 U. S. App. D. C. 117, 581 F. 2d 895.

No. 78-690. Reit er  v . Sonoton e Corp , et  al . C. A. 8th 
Cir. Certiorari granted. Reported below: 579 F. 2d 1077.

No. 78-711. Southeas tern  Communit y  Coll ege  v . Davis . 
C. A. 4th Cir. Certiorari granted. Reported below: 574 
F. 2d 1158.

No. 78-744. Unite d  States  v . Timmr eck . C. A. 6th Cir. 
Certiorari granted. Reported below: 577 F. 2d 372.
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No. 78-753. Great  American  Federal  Savings  & Loan  
Ass n , et  al . v . Novotny . C. A. 3d Cir. Certiorari granted. 
Reported below: 584 F. 2d 1235.

No. 78-776. United  States  v . Batchel der . C. A. 7th 
Cir. Certiorari granted. Reported below: 581 F. 2d 626.

No. 78-575. Southern  Railw ay  Co . v . Seaboard  Allied  
Mil li ng  Corp , et  al . ;

No. 78-597. Inter st ate  Commerce  Commiss ion  v . Sea -
board  Allied  Mil li ng  Corp , et  al . ; and

No. 78-604. Seaboa rd  Coast  Line  Railroad  Co . et  al . v . 
Seaboar d  Allied  Mil li ng  Corp , et  al . C. A. 8th Cir. Cer-
tiorari granted, cases consolidated, and a total of one hour al-
lotted for oral argument. Mr . Justi ce  Powe ll  took no part 
in the consideration or decision of these petitions. Reported 
below: 570 F. 2d 1349.

No. 78-610. Colum bus  Board  of  Education  et  al . v . 
Penick  et  al . C. A. 6th Cir. Certiorari granted and case 
set for oral argument with No. 78-627, immediately infra. 
Reported below: 583 F. 2d 787.

No. 78-627. Dayton  Board  of  Education  et  al . v . Brink - 
man  et  al . C. A. 6th Cir. Certiorari granted and case set 
for oral argument with No. 78-610, immediately supra. Re-
ported below: 583 F. 2d 243.

No. 78-680. Hutchinson  v . Proxmire , U. S. Senator , 
et  al . C. A. 7th Cir. Certiorari granted and case set for oral 
argument with No. 78-5414, immediately infra. Reported 
below: 579 F. 2d 1027.

No. 78-5414. Wolston  v. Reader ’s Diges t  Assn ., Inc ., 
et  al . C. A. D. C. Cir. Motion of petitioner for leave to 
proceed in forma pauperis granted. Certiorari granted and 
case set for oral argument with No. 78-680, immediately 
supra. Reported below: 188 U. S. App. D. C. 185, 578 F. 2d 
427.
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No. 78-749. Kentucky  v . Whorton . Sup. Ct. Ky. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 570 S. W. 2d 627.

No. 78-5384. Sands trom  v . Montana . Sup. Ct. Mont. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 176 Mont. 492, 580 
P. 2d 106.

Certiorari Denied. (See also Nos. 78-343, 78-621, 78-741, 
78-5508, 78-5660, and 78-5662, supra.}

No. 77-6300. Bhillip s , aka  Gergel  v . Pennsylv ania . 
Sup. Ct. Pa. Certiorari denied. Reported below: 475 Pa. 
427, 380 A. 2d 1210.

No. 78-342. Jara  v . Municip al  Court  for  the  San  An -
toni o  Judicial  Distr ict  of  Los  Angeles  County  (County  
of  Los Angeles  et  al ., Real  Parties  in  Interest ). Sup. 
Ct. Cal. Certiorari denied. Reported below: 21 Cal. 3d 181, 
578 P. 2d 94.

No. 78-373. Toomer  v . Arkans as . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 263 Ark. 595, 566 S. W. 2d 
393.

No. 78-388. Tex -La  Electric  Cooperative , Inc ., et  al . 
v. Andrus , Secret ary  of  the  Interior , et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 188 U. S. App. 
D. C. 201, 578 F. 2d 443.

No. 78-393. Pier ceal l  v. Virgi nia . Sup. Ct. Va. Cer-
tiorari denied. Reported below: 218 Va. 1016, 243 S. E. 2d 
222.

No. 78-394. Cost anzo  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 581 F. 2d 28.

No. 78-399. Nabors  v . Arkansas . Sup. Ct. Ark. Certi-
orari denied. Reported below: 263 Ark. 409, 565 S. W. 2d 
598.
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No. 78-417. Califo rnia  et  al . v . Civi l  Aeronau tics  
Board ; and

No. 78-447. Nation al  Associ ation  of  Regula tory  Util -
ity  Commis sioners  v . Civil  Aeronaut ics  Board . C. A. 
D. C. Cir. Certiorari denied. Reported below: 189 U. S. 
App. D. C. 176, 581 F. 2d 954.

No. 78-423. Cheiman  et  al . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 578 F. 2d 160.

No. 78-430. Todd  et  ux . v . Asso ciat ed  Credit  Bureau  
Servic es , Inc ., et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 578 F. 2d 1376.

No. 78-462. Osbor ne  v . Unite d  Stat es . Ct. Cl. Cer-
tiorari denied. Reported below: 216 Ct. Cl. 469, 578 F. 2d 
1390.

No. 78-484. O’Callagh an  v . Unite d States . Ct. Cl. 
Certiorari denied. Reported below: 216 Ct. Cl. 481, 578 F. 2d 
1390.

No. 78-489. Mitchel l  et  ux . v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 577 F. 2d 1356.

No. 78-495. Cole  Hosp ital , Inc ., et  al . v . Califan o , 
Secre tary  of  Health , Education , and  Welfare . C. A. 7th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1284.

No. 78-496. Richardson  et  al . v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 580 F. 2d 946.

No. 78-497. Ramsey  v . United  Stat es . Ct. Cl. Certi-
orari denied. Reported below: 215 Ct. Cl. 1042, 578 F. 2d 
1388.

No. 78-505. Braesch  et  al . v . De Pasquale  et  al . Sup. 
Ct. Neb. Certiorari denied. Reported below: 200 Neb. 726, 
265 N. W. 2d 842.
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No. 78-514. Abney  v . Abney . Ct. App. Ind. Certiorari 
denied. Reported below: ----  Ind. App. ---- , 374 N. E. 2d
264.

No. 78-518. Nacirem a  Ope rating  Co . et  al . v . Lynn  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 852.

No. 78-532. Consol idation  Coal  Co . v . Unit ed  State s ;
No. 78-537. Zitko  v . Unite d  State s ; and
No. 78-697. Marks  v . Unit ed  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 579 F. 2d 1011.

No. 78-538. Crip pe n  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 570 F. 2d 535.

No. 78-542. Tama  Meat  Packing  Corp . v . National  
Labor  Relati ons  Board . C. A. 8th Cir. Certiorari denied. 
Reported below: 575 F. 2d 661.

No. 78-547. Burton  v . United  Stat es . C. A. D. C. Cir. 
Certiorari denied. Reported below: 189 U. S. App. D. C. 327, 
584 F. 2d 485.

No. 78-548. Arroyo  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 581 F. 2d 649.

No. 78-562. Madonna  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 704.

No. 78-569. Patton  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-577. Valand  v . Immigr ation  and  Naturaliza tion  
Servi ce . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 730.

No. 78-581. Cahn  v . Joint  Bar  Ass ociati on  Grieva nce  
Committee . Ct. App. N. Y. Certiorari denied. Reported 
below: 44 N. Y. 2d 641, 376 N. E. 2d 934.
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No. 78-585. Jackson  Sawmi ll  Co ., Inc ., et  al . v . Unite d  
States  et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 580 F. 2d 302.

No. 78-592. St . Vincen t ’s Medical  Cente r  of  Rich -
mond  v. State  Human  Rights  Appeal  Board  et  al . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 59 App. Div. 2d 778, 398 N. Y. S. 2d 735.

No. 78-594. O’Brien  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 583.

No. 78-614. Construction  & General  Laborers ’ Union  
Local  1140, Aff ili ated  wi th  Internati onal  Laborers ’ 
Union  of  North  Ameri ca , AFL-CIO v. National  Labor  
Relations  Board . C. A. 8th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 16.

No. 78-615. Intern atio nal  Ass ociati on  of  Machini sts  
& Aeros pac e  Workers , AFL-CIO v. National  Labor  Rela -
tions  Board  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 193 U. S. App. D. C. 279, 595 F. 2d 664.

No. 78-619. Getty  Oil  Co . v . Department  of  Energy  
et  al . Temp. Emerg. Ct. App. Certiorari denied. Reported 
below: 581 F. 2d 838.

No. 78-633. Local  102, Internati onal  Ladies ’ Garment  
Worker s ’ Union  v . United  States . C. A. 2d Cir. Certio-
rari denied. Reported below: 586 F. 2d 832.

No. 78-639. Internat ional  Brothe rhood  of  Electri cal  
Worke rs , Local  367 v. National  Labor  Relations  Board . 
C. A. 3d Cir. Certiorari denied. Reported below: 578 F. 2d 
1375.

No. 78-652. Peat  v . National  Transp ortati on  Safety  
Board . C. A. D. C. Cir. Certiorari denied.
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No. 78-658. Utah  Power  & Light  Co . v . Environmen -
tal  Defens e  Fund , Inc ., et  al . ; and

No. 78-678. Colorado  River  Water  Conservat ion  Dis -
trict  et  al . v. Environmental  Defens e  Fund , Inc ., et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 78-659. Forstne r  v . Immi gration  and  Naturaliza -
tion  Serv ice . C. A. 9th Cir. Certiorari denied. Reported 
below: 579 F. 2d 506.

No. 78-660. Pleas anton  Gravel  Co. v. Comm is si oner  of  
Intern al  Reve nue . C. A. 9th Cir. Certiorari denied. Re-
ported below: 578 F. 2d 827.

No. 78-664. New  York  Shippi ng  Assn ., Inc ., et  al . v . 
Water front  Commis si on  of  New  York  Harbor . C. A. 3d 
Cir. Certiorari denied. Reported below: 582 F. 2d 1275.

No. 78-668. Dipp  v . United  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1323.

No. 78-677. Arthur  Young  & Co. v. Securitie s  and  Ex -
chang e Comm iss ion . C. A. D. C. Cir. Certiorari denied. 
Reported below: 190 U. S. App. D. C. 37, 584 F. 2d 1018.

No. 78-682. T, G. Motors , Inc ., of  Housto n , dba  Tom  
Gray  Datsun  v . Jackso n  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 577 F. 2d 1133.

No. 78-684. Ameri can  Servic e Corp , et  al . v . United  
States . C. A. 5th Cir. Certiorari denied. Reported below: 
580 F. 2d 823.

No. 78-686. Fleming  v . Citiz ens  for  Albemarle , Inc ., 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
577 F. 2d 236.

No. 78-691, Fost er  et  al . v . Maryland  Federal  Savings  
& Loan  Assn . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 191 U. S. App. D. C. 226, 590 F. 2d 928.
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No. 78-695. Fowler  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied. Reported below: 268 N. W. 2d 220.

No. 78-700. Mc Kinney  et  ux . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 574 F. 2d 1240.

No. 78-702. Zarcone  v . Perry  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1039.

No. 78-704. Garcia  v . New  Mexico . Ct. App. N. M. 
Certiorari denied.

No. 78-705. P. D. Q., Inc ., of  Miam i v . Niss an  Motor  
Corporat ion  in  U. S. A. et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 577 F. 2d 910.

No. 78-706. Southern  Pacific  Transpor tati on  Co. et  al . 
v. Burns . C. A. 9th Cir. Certiorari denied. Reported be-
low: 589 F. 2d 403.

No. 78-710. Klein  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 186.

No. 78-713. Unite d  States  v . Sea -Land  Servic e , Inc . 
C. A. 3d Cir. Certiorari denied. Reported below: 577 F. 2d 
730.

No. 78-716. National  Auto  Brokers  Corp , et  al . v . 
General  Motors  Corp , et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 572 F. 2d 953.

No. 78-717. Garonz ik  v . Shearson  Hayde n  Stone , Inc .
C. A. 5th Cir. Certiorari denied. Reported below: 574 F. 2d 
1220.

No. 78-725. Soverei gn  Cons truc tion  Co ., Ltd . v . City  
of  Philad elp hia . C. A. 3d Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1276.

No. 78-726. Bennett  et  al . v . Kiggi ns  et  al . Ct. App.
D. C. Certiorari denied. Reported below: 391 A. 2d 236.
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No. 78-727. South eas ter n  Pennsy lvania  Transporta -
tion  Authori ty  (SEPTA) v. Kenny . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 351.

No. 78-729. Arrow  Food  Distri butors , Inc . v . Love , 
Conservator . Sup. Ct. Miss. Certiorari denied. Reported 
below: 361 So. 2d 324.

No. 78-754. Unit , Inc ., et  al . v . Hickman  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-758. Westi ngho use  Electric  Corp . v . Human  
Rights  Appe al  Board  of  New  York  et  al . App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 
60 App. Div. 2d 943,401 N. Y. S. 2d 597.

No. 78-760. Tass op , dba  St . Andrew  Academ y  on  the  
Sound  v . Unite d  States . C. A. 2d Cir. Certiorari denied.

No. 78-767. Glasgow  et  ux . v . Bartleson . Ct. App. 
Wash. Certiorari denied.

No. 78-768. Gasper  et  al . v . Louisi ana  Stadiu m and  Ex -
pos ition  Dis trict  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below : 577 F. 2d 897.

No. 78-770. Curtis  v . Frank  S. Philli ps , Inc ., et  al . 
Ct. App. D. C. Certiorari denied.

No. 78-773. United  States  Lines , Inc . v . Sun  Ship -
build ing  & Dry  Dock  Co . C. A. 3d Cir. Certiorari denied. 
Reported below: 582 F. 2d 1276.

No. 78-804. La Rocco  v . Unite d  States ; and
No. 78-805. Smaldo ne  et  al . v . Unit ed  States . C. A. 

10th Cir. Certiorari denied. Reported below: 583 F. 2d 
1129.

No. 78-836. Lee  Pharm aceu tic als  v . Kreps , Secretary  
of  Commerce , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 610.
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No. 78-851. Fa  yer  v. Joint  Bar  Associ ation  Grievance  
Commit tee , Tenth  Judicial  Dis trict . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 63 
App. Div. 2d 709, 406 N. Y. S. 2d 493.

No. 78-869. Jezarian  et  al . v . Raichle , Truste e , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 579 F. 2d 
206.

No. 78-870. Rodríguez  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 78-5232. Carter  v . Telectron , Inc ., et  al . C. A. 
5th Cir. Certiorari denied.

No. 78-5271. Mallett  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 357 So. 2d 1105.

No. 78-5279. Hefli n  v . Illino is . Sup. Ct. Ill. Certio-
rari denied. Reported below: 71 Ill. 2d 525, 376 N. E. 2d 
1367.

No. 78-5292. Brown  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 78-5294. Traylor  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 108.

No. 78-5330. Gille spie  v . Jeff es , Correcti onal  Super -
intendent . C. A. 3d Cir. Certiorari denied. Reported be-
low: 582 F. 2d 1278.

No. 78-5371. Brady  et  al . v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 579 F. 2d 1121.

No. 78-5386. Orduno  v . Califo rnia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Reported below: 80 Cal. App. 
3d 738, 80 Cal. Reptr. 806.
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No. 78-5393. Sedgwic k  v . Supe rior  Court  of  the  Dis -
trict  of  Columbi a . C. A. D. C. Cir. Certiorari denied. 
Reported below: 190 U. S. App. D. C. 63, 584 F. 2d 1044.

No. 78-5416. Rivera  v . Hefner  et  al . Super. Ct. Pa. 
Certiorari denied. Reported below: 254 Pa. Super. 627, 387 
A. 2d 123.

No. 78-5431. Gavin  et  vir  v . Maryland . Ct. Sp. App. 
Md. Certiorari denied.

No. 78-5433. Hollin gsw orth  v . Maryla nd . Ct. Sp. 
App. Md. Certiorari denied.

No. 78-5435. Saenz  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 643.

No. 78-5457. Glover  v . Dolan , Sheri ff . C. A. 9th Cir. 
Certiorari denied.

No. 78-5464. Duffy  v . Cuyler , Corre ction al  Superin -
tendent , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 581 F. 2d 1059.

No. 78-5491. Montgomer y  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 582 F. 2d 514.

No. 78-5506. Babb  et  al . v . Unit ed  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 580 F. 2d 1011.

No. 78-5510. Kirkland  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-5515. Cox et  al . v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 580 F. 2d 317.

No. 78-5520. Jones  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1287.

No. 78-5522. Dattal o  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.
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No. 78-5548. Vander  Linde n  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 577 F. 2d 1133.

No. 78-5554. Relifor d  v . Colorado . Sup. Ct. Colo. Cer-
tiorari denied. Reported below: 195 Colo. 549, 579 P. 2d 
1145.

No. 78-5555. Akerb lom  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 78-5559. Mc Mahon  v . Pennsylv ania . Super. Ct. 
Pa. Certiorari denied. Reported below: 256 Pa. Super. 532, 
389 A. 2d 173.

No. 78-5562. Smith  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1054.

No. 78-5564. Cox v. United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 581 F. 2d 1374.

No. 78-5570. Crest a  v . Meachum , Correctional  Super -
inten dent . C. A. 1st Cir. Certiorari denied.

No. 78-5573. Carrier  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied.

No. 78-5583. Alvara do -Colon  v . Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Reported below: 584 F. 2d 974.

No. 78-5599. Meadow s  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5605. Parks  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied.

No. 78-5613. Vanek  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 78-5626. Mahdi  v . Dukakis , Governor  of  Massa -
chuse tts , et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1269.
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No. 78-5630. Grear  v . Tenness ee . Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 568 S. W. 2d 285.

No. 78-5636. Randall  v . Fitz morris . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5644. Richa rds on  v . Blackburn , Warden . C. A. 
5th Cir. Certiorari denied.

No. 78-5646. Warner  v . Commi ssione r  of  Internal  
Revenue . C. A. 7th Cir. Certiorari denied.

No. 78-5647. Mc Clure  v . Balkcom , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 577 F. 2d 938.

No. 78-5652. Wright  v . Will iams . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 979.

No. 78-5653. Magann  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-5654. Will iams  v . Workers ’ Comp ensati on  Ap-
peals  Board  of  Califo rnia  et  al . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 78-5656. Manning  v . Pennsylv ania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 480 Pa. 484, 391 A. 2d 
989.

No. 78-5657. Spychala  v . Gunn , Warden , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 580 F. 2d 1054.

No. 78-5663. Hunter  v . General  Motors  Corp , et  al . 
C. A. 6th Cir. Certiorari denied.

No. 78-5665. Prock  v . Derryb erry , Attor ney  Genera l  
of  Oklahoma . Sup. Ct. Okla. Certiorari denied.

No. 78-5668. Riggs  v . Giannet ta  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below : 582 F. 2d 1280.
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No. 78-5669. Cook  v . Crofts , Judge . C. A. 5th Cir. Cer-
tiorari denied.

No. 78-5670. Davis  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-5672. Johnson  v . Hilton , Prison  Supe rinte nd -
ent , et  al . C. A. 3d Cir. Certiorari denied.

No. 78-5677. Clevel and  v . Warden , New  Jerse y  State  
Prison . C. A. 3d Cir. Certiorari denied. Reported below: 
582 F. 2d 1278.

No. 78-5681. Gaines  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5682. Revis  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 978.

No. 78-5683. Olvera  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied.

No. 78-5687. Kaplan  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 576 F. 2d 598.

No. 78-5690. Floyd  v . Henderson , Correcti onal  Super -
intendent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 586 F. 2d 832.

No. 78-5691. Stokes  v . Fair , Correcti onal  Superi ntend -
ent . C. A. 1st Cir. Certiorari denied. Reported below: 
581 F. 2d 287.

No. 78-5695. Mudd  et  al . v . Busse . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 582 F. 2d 1283.

No. 78-5699. Green  v . Wyrick , Warden , et  al . C. A. 
8th Cir. Certiorari denied.

No. 78-5700. Patterso n v . Thomp son , Warden , et  al . 
C. A. 6th Cir. Certiorari denied.
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No. 78-5701. Rheuark  v . Texas  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 581 F. 2d 265.

No. 78-5702. Fearon  v . Smit h , Correcti onal  Supe rin -
tendent . C. A. 2d Cir. Certiorari denied.

No. 78-5703. Bates  v . Briert on , Warden . C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 2d 834.

No. 78-5704. Van  Cranebrock  v . Califano , Secretary  
of  Health , Education , and  Welfar e . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 588 F. 2d 832.

No. 78-5707. Hardw ick  v . Brooks  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 78-5710. Jime nez  v . Este lle , Correct ions  Direct or . 
C. A. 5th Cir. Certiorari denied.

No. 78-5711. Lewi s v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied.

No. 78-5713. Garcia  v . United  States ; and
No. 78-5773. Cow en  v . Unite d  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 580 F. 2d 827.

No. 78-5714. Nels on  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1246.

No. 78-5716. Mc Crory  v . Kirk , Judge . Ct. Crim. App. 
Tex. Certiorari denied.

No. 78-5719. Turner  v . Estel le , Correc tions  Direc tor . 
C. A. 5th Cir. Certiorari denied.

No. 78-5722. Kalit a  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 978.

No. 78-5729. Akerb lom  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.
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No. 78-5731. Marcon i v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5735. Hartw ell  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 581 F. 2d 266.

No. 78-5736. Roberts  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1173.

No. 78-5738. Hines  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-5740. Ross v. Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 268 Ind. 471, 376 N. E. 2d 1117.

No. 78-5741. Becker  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 585 F. 2d 703.

No. 78-5743. Rogers  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 78-5754. Diaz  v . Unite d Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 352.

No. 78-5756. Beckw ith  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 737.

No. 78-5766. Aceve do  de  Campos , Subsecr etary  of  De -
partm ent  of  Natural  Resour ces  of  Puerto  Rico , et  al . v . 
Cordeco  Developm ent  Corp . C. A. 1st Cir. Certiorari 
denied. Reported below: 582 F. 2d 1270.

No. 78-5768. Arms trong  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 580 F. 2d 800.

No. 78-5769. Malone  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 361 So. 2d 674.

No. 78-5781. Linden  v . Unite d State s Attorney  for  
the  Southern  Distri ct  of  New  York  et  al . C. A. 2d Cir. 
Certiorari denied.
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No. 78-5772. Hennemeyer  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5782. Perry  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 584 F. 2d 388.

No. 78-5787. Rolli ns  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5794. Greene  v . United  States . C. A. D. C. Cir. 
Certiorari denied.

No. 78-5805. Freeman  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1051.

No. 78-5807. Losing  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 584 F. 2d 289.

No. 78-5813. Walker  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 253.

No. 78-5815. Saldan a  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-364. Cupp , Penitentiary  Supe rint ende nt  v . 
Douglas . C. A. 9th Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Ortiorari denied. Mr . 
Justice  Blackmu n  would grant certiorari. Reported below: 
578 F. 2d 266.

No. 78-453. ACF Industries , Inc ., Carter  Carbureto r  
Divis ion  v . Equal  Employm ent  Opportunity  Comm iss ion . 
C. A. 8th Cir. Certiorari denied. Reported below: 577 F. 2d 
43.

Mr . Justice  Powell , with whom Mr . Just ice  Stewart  
and Mr . Justi ce  Rehnqu ist  join, dissenting..

The decision of the Court of Appeals in this case appears to 
be inconsistent with recent decisions of this Court on princi-
ples vital to the proper functioning of the federal courts. I 
therefore dissent from the denial of certiorari.
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I
In 1970, a civil rights organization and several individuals 

filed a charge against petitioner with respondent Equal Em-
ployment Opportunity Commission (EEOC). It was claimed 
that in discharging an employee and in failing to promote 
another, petitioner had discriminated on the basis of race. 
In 1972, an additional complaint was lodged on behalf of 
a female employee who asserted that petitioner’s pregnancy-
leave policies discriminated against her on the basis of sex. 
Upon the unsuccessful conclusion of conciliation efforts con-
cerning these charges, the EEOC commenced this action 
against petitioner in the District Court. The complaint al-
leged broadly that petitioner had discriminated on the basis 
of race in its hiring, promotion, apprenticeship, and other 
practices, and on the basis of sex with respect to its maternity-
leave and disability benefits.

Each party served interrogatories on the other. The dis-
pute leading to this petition arose from the EEOC’s refusal 
adequately to answer interrogatories seeking the names of the 
individuals, other than those named in the initial administra-
tive charges, against whom the EEOC believed petitioner 
had discriminated. Rather than supply this information, the 
EEOC moved the District Court to stay the filing of its 
answers while it completed its discovery against petitioner. 
This motion was denied. The EEOC thereafter submitted 
the following answer to the interrogatories: “The Commission 
is unable at this time to identify other individuals until it has 
completed its discovery.”

Petitioner moved for sanctions against the EEOC under 
Fed. Rule Civ. Proc. 37. At a hearing on this motion, the 
District Judge reserved decision and directed the parties to 
confer. He stated that if they could not agree on the matter, 
he would consider the motion for sanctions. Further nego-
tiations failed to produce an agreement.

The District Court then granted, in part, petitioner’s mo-
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tion for sanctions. It concluded that the answers filed by the 
EEOC were merely an attempt to postpone an adequate 
response until after the EEOC’s own discovery was completed. 
It further found that “the EEOC has not in fact answered 
the interrogatories and has wilfully ignored the Court’s 
order . . . denying the requested stay.” 76 F. R. D. 143, 144 
(1977). The court thought it obvious that the EEOC had 
made “broad-based allegations, without any basis for a belief 
in those allegations, and then . . . invade[d] the defendant’s 
records in an attempt to determine whether or not a cause of 
action exists.” Ibid. Rather than dismissing the complaint 
outright, as requested by petitioner, the court ordered (1) that 
at the trial on the merits it should be taken as established that 
petitioner had not discriminated against anyone, with the 
possible exception of the individuals named in the adminis-
trative charges before the EEOC; (2) that the EEOC would 
not be permitted to introduce evidence of discrimination 
against anyone other than those named individuals; and 
(3) that the EEOC should pay attorney’s fees of $500. 
Sanctions of this kind are expressly authorized by Rule 37 (d).

The EEOC filed a notice of appeal from the District Court’s 
order. It argued to the Court of Appeals for the Eighth 
Circuit that the sanctions order was appealable either as a 
collateral order under Cohen v. Beneficial Loan Corp., 337 
U. S. 541 (1949), or as a denial of an injunction under 28 
U. S. C. § 1292 (a)(1). Petitioner responded that the Court 
of Appeals lacked jurisdiction because the sanctions order was 
not appealable before final judgment.

The Court of Appeals declined to decide the jurisdictional 
issue as presented by the parties. Instead, it stated, “we find 
this an appropriate case for the issuance of a writ of man-
damus.” 577 F. 2d 43, 45 (1978). The court offered little by 
way of justification for its issuance of the writ, a remedy not 
requested by the EEOC. It merely noted its belief that peti-
tioner, as well as the EEOC, had “displayed dilatory tactics 
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during the discovery period,” id., at 48, and that the proce-
dures leading to the sanctions had been irregular.1 It also dis-
agreed with the District Court’s finding that the EEOC’s 
conduct amounted to willful disobedience.

II
The opinion of the Court of Appeals appears to be seriously 

at odds with the decisions of this Court in two respects, both 
of which are important to federal judicial policy.

A
The court below seems to have committed the compound 

error of using the mandamus power to mask a questionable 
jurisdictional decision. Our cases have emphasized the prac-
tical importance of the final-judgment rule of 28 U. S. C. 
§ 1291, which goes to the jurisdiction of the courts of appeals. 
As recently as last Term we unanimously agreed that “ 1 [re-
stricting appellate review to “final decisions” prevents the 
debilitating effect on judicial administration caused by piece-
meal disposition of what is, in practical consequence, but a 
single controversy.’ ” Coopers de Lybrand v. Livesay, 437 
U. S. 463, 471 (1978), quoting Eisen v. Carlisle Jacquelin, 
417 U. S. 156, 170 (1974). Whether the District Court’s 
sanctions order comes within either of the exceptions to the 
final-judgment rule suggested by the EEOC appears to be 
highly questionable. Rather than dealing with the merits of

xThe Court of Appeals thought the procedures had been irregular 
because, in its opinion, the EEOC had not been given a sufficient oppor-
tunity to present its side of the story before sanctions were imposed. The 
District Court’s action, however, was premised on the conclusion that the 
EEOC had simply persisted in doing what it had been forbidden to do 
when the motion to stay was denied. Thus, even if the Court of Appeals 
were correct that the adversary proceedings that preceded the sanctions 
order may have been unduly truncated, a district court should not be 
required to prolong argument over a matter within its discretion and 
already decided.
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this important and dispositive issue, the Court of Appeals 
simply sidestepped it by treating the appeal as a petition for 
a writ of mandamus. This action is difficult to square with 
the well-established rule that mandamus “is not to be used 
as a substitute for appeal.” Schlagenhauf n . Holder, 379 
U. S. 104, 110 (1964).

It also seems evident that this was not an appropriate case 
for mandamus. “ ‘[O]nly exceptional circumstances amount-
ing to a judicial “usurpation of power” will justify the invoca-
tion of this extraordinary remedy.’ ” Kerr v. United States 
District Court, 426 U. S. 394, 402 (1976), quoting Will v. 
United States, 389 U. S. 90, 95 (1967). The petitioning party 
must show, among other things, that his right to the issuance 
of the writ is “ ‘clear and indisputable.’ ” Kerr v. United 
States District Court, supra, at 403, quoting Bankers Life & 
Cas. Co. v. Holland, 346 U. S. 379, 384 (1953). A litigant does 
not have a clear and indisputable right to a particular result in 
matters committed to the discretion of the District Court. 
Will v. Calvert Fire Ins. Co., 437 U. S. 655, 665-666 (1978) 
(plurality opinion). As the decision to impose sanctions under 
Rule 37 is discretionary with the District Judge, see National 
Hockey League v. Metropolitan Hockey Club, Inc., 427 U. S. 
639, 642 (1976), and the sanctions ordered in this case are 
among those expressly authorized by Rule 37, the Court of 
Appeals’ resort to mandamus to review what appears to have 
been an otherwise unappealable order is highly suspect.

B
The decision below is difficult to reconcile with our recent 

decision in National Hockey League v. Metropolitan Hockey 
Club, Inc., supra. In that case an antitrust action was 
dismissed under Rule 37 because of the plaintiff’s failure to 
comply with discovery orders. The Court of Appeals reversed, 
apparently finding this sanction too harsh. We summarily 
reversed the Court of Appeals. We stressed that “the most 
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severe in the spectrum of sanctions . . . must be available to 
the district court in appropriate cases, not merely to penalize 
those whose conduct may be deemed to warrant such a sanc-
tion, but to deter those who might be tempted to such conduct 
in the absence of such a deterrent.” 427 U. 8., at 643. The 
sanctions order in this case is less severe than that approved in 
National Hockey League, and it was imposed for a virtually 
identical reason: a willful failure to answer interrogatories. 
Although the Court of Appeals rejected the District Court’s 
finding that the EEOC had willfully disregarded the court’s 
order, “[t]he question ... is not whether this Court, or 
whether the Court of Appeals, would as an original matter 
have [imposed the sanctions]; it is whether the District Court 
abused its discretion in so doing.” Id., at 642. Neither the 
EEOC nor the Court of Appeals has convincingly demon-
strated that an abuse of discretion occurred here.

Ill
The decision of the Court of Appeals in this case not only 

appears to be inconsistent with our recent decisions, but also 
could discourage efforts to curb the widespread abuse of 
discovery that is a prime cause of delay and expense in 
civil litigation. The extent of this abuse has been of increas-
ing concern. It was the subject of close attention at the 
Pound Conference held in St. Paul, Minn., in April 1976, and 
it was scrutinized further by the Pound Conference Follow-Up 
Task Force.2 The Task Force, chaired by then Judge Griffin 
B. Bell, recommended that the appropriate organizations of 
the bench and bar should “accord a high priority to the prob-
lem of abuses in the use of pretrial procedures .. . with a view 
to appropriate action by state and federal courts.”3 Fol-

2 See Report of Pound Conference Follow-Up Task Force, 74 F. R. D. 
159, 191-192 (1976).

3 Id., at 192. See also Erickson, The Pound Conference Recommenda-
tions: A Blueprint for the Justice System in the Twenty-first Century, 76
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lowing the studies that ensued, the Section of Litigation of 
the American Bar Association submitted recommendations for 
substantial changes in the provisions of the Rules of Civil 
Procedure respecting pretrial discovery.* 4 The Committee on 
Rules of Practice and Procedure of the Judicial Conference, 
after considering these and other recommendations, has cir-
culated for comment a number of proposed amendments to 
the Rules.5 In a letter to the Committee, Attorney General 
Bell stated:

“It has been my experience as a judge, practicing lawyer 
and now as Attorney General that the scope of discovery 
is far too broad and that excessive discovery has signif-
icantly contributed to the delays, complexity and high 
cost of civil litigation in the federal courts.”6

I have referred briefly to the concern that exists with re-
spect to abuse of discovery to emphasize that, at least until 
rule changes can be made, there is a pressing need for judicial 
supervision in this area. The district court before which a 
case is being litigated is in a far better position than a court 
of appeals to supervise and control discovery and to impose 

F. R. D. 277, 288-290 (1978); Bell, The Pound Conference Follow-Up: A 
Response from the United States Department of Justice, 76 F. R. D. 320, 
328 (1978).

4 See ABA Report of the Special Committee for the Study of Discovery 
Abuse, Section of Litigation (1977). Comments on these proposals were 
offered by the Justice Department’s Office for Improvements in the Ad-
ministration of Justice, see United States Department of Justice, The An-
nual Report of the Attorney General of the United States 1977, pp. 13-15 
(1978), and by the Board of Regents of the American College of Trial 
Lawyers.

5 See Judicial Conference of the United States, Committee on Rules of 
Practice and Procedure, Preliminary Draft of Proposed Amendments to 
the Federal Rules of Civil Procedure (1978).

6 Letter to Hon. Roszel C. Thomsen, Chairman, Committee on Rules 
of Practice and Procedure of the Judicial Conference of the United States, 
June 27, 1978, from Hon. Griffin B. Bell.
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sanctions for its abuse. Here, the District Court found that 
the EEOC had “in fact [failed to] answe[r] . . . interroga-
tories” and also had “willfully ignored the Court’s order.” 76 
F. R. D., at 144. It is a serious matter for a court of appeals 
to undercut a district court’s authority on questions of this kind, 
which are peculiarly within its discretion and competency.7

IV
Accordingly, because it appears that the decision below 

misapplied the relevant decisions of this Court with respect to 
interlocutory appeals and the use of mandamus, and also 
because its decision may deter district courts from imposing 
appropriate sanctions promptly where abuses of discovery 
occur, I would grant the petition.

No. 78-528. Pierce  v . Georgia ;
No. 78-529. Callahan  v . Georgia ;
No. 78-530. Wickman  v . Georgia ; and
No. 78-531. Ritchie  v . Georgia . Ct. App. Ga. Certio-

rari denied. Mr . Justi ce  Brennan , Mr . Just ice  Stewart , 
and Mr . Justice  Marsh all  would grant certiorari and reverse 
the convictions. Reported below: 145 Ga. App. 680, 244 S. E. 
2d 589.

No. 78-549. Henderson , Correcti onal  Superintendent , 
et  al . v. Majors  et  al . Ct. App. N. Y. Motion of respond-
ent Majors for leave to proceed in jorma pauperis granted. 
Certiorari denied. Reported below: 44 N. Y. 2d 982, 380 
N. E. 2d 164.

7 One need not disagree with the Court of Appeals that petitioner also 
was at fault in the apparently acrimonious discovery disputes in this 
case. The District Court supervising the trial concluded that the EEOC’s 
abuse was flagrant enough to warrant sanctions. That petitioner’s hands 
may not have been entirely clean would not seem to justify the drastic 
action of overturning this decision by mandamus.
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No. 78-557. Sworo b  et  al . v . Harris , Secre tary  of  Hous -
ing  and  Urban  Develop ment , et  al . C. A. 3d Cir. Motion 
of respondent Nellie Reynolds for leave to proceed in jorma 
pauperis granted. Certiorari denied. Reported below: 578 
F. 2d. 1376.

No. 78-666. Natio nwi de  Life  Insur ance  Co. v. Collis - 
ter . Sup. Ct. Pa. Motion of petitioner to defer considera-
tion of petition for writ of certiorari and certiorari denied. 
Reported below: 479 Pa. 579, 388 A. 2d 1346.

No. 78-696. Lewis  et  al . v . Philip  Morris , Inc ., et  al . 
C. A. 4th Cir. Certiorari denied. Mr . Justi ce  Powel l  took 
no part in the consideration or decision of this petition. Re-
ported below: 577 F. 2d 1135.

No. 78-751. Young  v . Ethyl  Corp . C. A. 8th Cir. Cer-
tiorari denied. Mr . Just ice  Powell  took no part in the con-
sideration or decision of this petition. Reported below: 581 
F. 2d 715.

No. 78-701. Meltzer  et  al . v . Board  of  Public  Instruc -
tion  of  Orange  County , Florida . C. A. 5th Cir. Certiorari 
denied. Mr . Justice  Brennan  and Mr . Justice  Marsh all  
would grant certiorari. Reported below: 577 F. 2d 311.

No. 78-703. Ackerman -Chilli ngworth , Division  of  
Marsh  & Mc Lennan , Inc ., et  al . v . Pacif ic  Elect rical  
Contr acto rs  Assn , et  al . C. A. 9th Cir. Motion of Inde-
pendent Insurance Agents of America, Inc., for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 579 F. 2d 484.

No. 78-720. Bank  of  Henders onville  v . Red  Baron  Fly -
ing  Club , Inc . Ct. App. Tenn. Motion of Aircraft Finance 
Assn, for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 571 S. W. 2d 152.
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No. 78-734. Kansas  City  Area  Transp ortati on  Author -
ity  v. Divisi on  1287, Amalgam ated  Transi t  Union , AFL- 
CIO. C. A. 8th Cir. Motion of American Public Transit 
Assn, for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 582 F. 2d 444.

No. 78-755. Hogan , Correcti ons  Commis sio ner , et  al . 
v. Dunkerley . C. A. 2d Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 579 F. 2d 141.

No. 78-761. American  Tele phone  & Telegraph  Co. et  
al . v. United  States . C. A. D. C. Cir. Motion to defer 
consideration of petition for writ of certiorari and certiorari 
denied.

No. 78-764. Northern  California  Superm arkets , Inc . 
v. Central  Califo rnia  Lettuce  Producers  Coopera tive  
et  al . C. A. 9th Cir. Certiorari denied. Mr . Justic e  
Brennan  would grant certiorari. Reported below: 580 F. 
2d 369.

No. 78-807. Pleas ure  Drivew ay  and  Park  Distr ict  of  
Peoria , Illinois , et  al . v . Kurek  et  al . C. A. 7th Cir. Cer-
tiorari denied. Mr . Just ice  White  and Mr . Justi ce  Powel l  
would grant certiorari. Mr . Justi ce  Stevens  took no part in 
the consideration or decision of this petition. Reported be-
low: 583 F. 2d 378.

No. 78-5333. Shannon  v . Ass ociat es  Financial  Serv -
ices  Compa ny , Western , et  al . Sup. Ct. Ore. Certiorari 
denied. Mr . Justi ce  White  and Mr . Justice  Blackm un  
would grant certiorari. Reported below: 282 Ore. 449, 579 
P. 2d 1288.

No. 78-5359. Jones  v . Morris , Warden . C. A. 7th Cir. 
Certiorari denied. Mr . Justice  Brennan , Mr . Justic e  
White , and Mr . Justice  Powe ll  would grant certiorari. 
Reported below: 577 F. 2d 747.
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No. 78-5381. Tennon  v . Ricket ts , Warden . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  White  would grant 
certiorari. Reported below: 574 F. 2d 1243.

No. 78-5482. Wiggins  v . Murphy  et  al . C. A. 4th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Just ice  
White , and Mr . Just ice  Marsh all  would grant certiorari. 
Reported below: 576 F. 2d 572.

No. 78-5531. Carmona  et  al . v . Ward , Correct ional  
Commi ssione r , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 576 F. 2d 405.

Mr . Justi ce  Marsh all , with whom Mr . Justice  Powell  
joins, dissenting.

In 1973, New York enacted a comprehensive drug law which 
prescribes mandatory maximum life sentences and varying 
minimum terms of imprisonment for all class A narcotics 
felonies. N. Y. Penal Law §§ 70.00 (2) (a), 70.00 (3) (a) 
(McKinney 1975).1 The Court today declines to consider 
whether two mandatory life sentences imposed under this stat-
ute, one for possession of an ounce of a substance containing 
cocaine, and the other for sale of 0.00455 of an ounce of a 
substance containing cocaine, constitute cruel and unusual 
punishment.

I
In 1975, petitioner Martha Carmona pleaded guilty to pos-

session of an ounce of a substance containing cocaine in viola-

1 Section 70.00 (2) (a) provides in part: “For a class A felony the [maxi-
mum] term shall be life imprisonment.” The minimum terms that a court 
may impose vary depending on whether the felony is specified as A-I, A-II, 
or A-III. Section 70.00 (3) (a) provides:

“(i) For a class A-I felony, such minimum period shall not be less than 
fifteen years nor more than twenty-five years.

“(ii) For a class A-II felony, such minimum period shall not be less 
than six years nor more than eight years four months.

“(iii) For a class A-III felony such minimum period shall not be less 
than one year nor more than eight years four months.”
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tion of N. Y. Penal Law §220.18 (McKinney Supp. 1978).2 
The Appellate Division affirmed her conviction, and the New 
York Court of Appeals denied leave to appeal. People v. Car-
mona, 40 N. Y. 2d 1081, 360 N. E. 2d 965 (1976). She is cur-
rently serving a sentence of six years to life, the minimum pos-
sible for a § 220.18 violation under the 1973 statute. N. Y. 
Penal Law §§ 70.00 (2)(a), (3)(a)(ii) (McKinney 1975).3 
Prior to a series of events giving rise to the instant charges, 
petitioner Carmona had no criminal record except for one non-
drug-related arrest 19 years earlier.4

Petitioner Roberta Fowler was convicted in February 1974, 
of selling 0.00455 of an ounce of a substance containing 
cocaine to an undercover agent for $20, in violation of N. Y. 
Penal Law § 220.39 (McKinney Supp. 1978).5 The state trial 
court sentenced her to four years to life under §§ 70.00 (2) (a) 

2 Section 220.18 provides in part:
“A. person is guilty of criminal possession of a controlled substance in the 

second degree when he knowingly and unlawfully possesses:
“1. one or more preparations, compounds, mixtures or substances of an 

aggregate weight of one ounce or more containing a narcotic drug . . . .” 
Cocaine is classified as a narcotic drug. §220.00 (7). N. Y. Pub. Health 
Law § 3306, Schedule II (a) (4) (McKinney Supp. 1978).

3 Section 220.18 classifies criminal possession of a controlled substance in 
the second degree as an A-II felony. See n. 1, supra.

4 Several months before her indictment in state court for the instant 
offense, Carmona was arrested on federal charges of conspiracy and pos-
session of cocaine with intent to distribute and on state charges of selling 
heroin. In satisfaction of the federal charges, she pleaded guilty to one 
substantive count of possession and received a sentence of imprisonment for 
one year and special parole for three years, both to run concurrently with 
the state sentence. The other state charges were dismissed in return for 
Carmona’s guilty plea to one count of possession of cocaine.

5 Section 220.39 provides in part:
“A person is guilty of criminal sale of a controlled substance in the third 
degree when he knowingly and unlawfully sells:

“1. a narcotic drug . . . .”
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and 70.00 (3) (a) (iii),6 and the New York Court of Appeals 
sustained that penalty over her Eighth Amendment challenge, 
sub nom. People v. Broadie, 37 N. Y. 2d 100, 332 N. E. 2d 
338, cert, denied, 423 U. S. 950 (1975). At the time of 
sentencing, Fowler, then age 20, had no prior record of posses-
sion or sale of narcotics, or of any violent criminal conduct, 
although she previously had been convicted of possession and 
use of drug paraphernalia, prostitution, and petit larceny.7

In 1975, Carmona petitioned the District Court for the 
Southern District of New York for a writ of habeas corpus 
under 28 U. S. C. § 2254, on the ground that the sentencing 
provision of the 1973 statute was unconstitutional as applied. 
A month later, Fowler intervened as a petitioner. After a 
hearing, the District Court held that petitioners’ mandatory 
maximum life sentences were so “grossly out of proportion to 
the severity of [their] crime[s]” as to constitute cruel and 
unusual punishment. 436 F. Supp. 1153, 1164 (1977). Ac-
cordingly, the court ordered petitioners discharged at the end 
of their minimum terms unless the State imposed constitu-
tionally appropriate maximum sentences within 90 days. Id., 
at 1175.

A divided panel of the Court of Appeals for the Second 
Circuit reversed. Although agreeing in principle with the 
District Court that a sanction grossly disproportionate to the 
gravity of an offense would violate the Eighth Amendment, 
the majority concluded that petitioners’ sentences were con-
stitutional. 576 F. 2d 405 (1978).

II
Few legal principles are more firmly rooted in the Bill of 

Rights and its common-law antecedents than the requirement 

6 Section 220.39 specifies criminal sale of a controlled substance in the 
third degree as a class A-III felony. See n. 1, supra.

7 Fowler’s criminal record is set out in full in the District Court’s opin-
ion, 436 F. Supp. 1153, 1159 n. 13 (SDNY 1977).
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of proportionality between a crime and its punishment. The 
precept that sanctions should be commensurate with the 
seriousness of a crime found expression in both the Magna 
Carta and the English Bill of Rights.8 And this Court has 
long recognized that the Eighth Amendment embodies a 
similar prohibition against disproportionate punishment.

In Weems v. United States, 217 U. S. 349 (1910), the Court 
struck down as cruel and unusual punishment a sentence 
under the Philippine Code for falsification of a Government 
document. Although the sentence was excessive not merely 
in its length but in its conditions—15 years of hard labor in 
chains, with lifetime surveillance after release—the duration 
of the imprisonment and subsequent supervision plainly con-
tributed to the Court’s conclusion that “[s]uch penalties for 
such offenses amaze those who . . . believe that . . . punish-
ment for crime should be graduated and proportioned to 
offense.” Id., at 366-367. In so ruling, the Court quoted 
with approval the Massachusetts Supreme Court’s observation 
that imprisonment “for a long term of years might be so 
disproportionate to the offence as to constitute a cruel and 
unusual punishment.” Id., at 368, quoting McDonald v. 
Commonwealth, 173 Mass. 322, 328 (1899).

Applying the analysis set forth in Weems, this Court has 
invalidated punishments that were disproportionate to the 
nature of the offense charged, Robinson v. California, 370 U. S. 
660 (1962) (imprisonment for the status of drug addiction), 
and to the penalties imposed in other jurisdictions, Trop v. 

8 Chapter 20, renumbered Chapter 14, of the Magna Carta states: “A 
free man shall not be amerced for a trivial offence, except in accordance 
with the degree of the offence; and for a serious offence he shall be amerced 
according to its gravity, saving his livelihood . . . .” J. Holt, Magna Carta 
323 (1965). For a discussion of the evolution of the Cruel and Unusual 
Punishments Clause in the English Bill of Rights, see Granucci, “Nor Cruel 
and Unusual Punishments Inflicted:” The Original Meaning, 57 Calif. L. 
Rev. 839, 855-860 (1969).
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Dulles, 356 U. S. 86 (1958) (plurality opinion) (denationaliza-
tion for wartime desertion). Thus, while recognizing that the 
power to prescribe punishments rests in the first instance with 
the legislature, we have not abdicated our constitutional func-
tion to draw a meaning from the Eighth Amendment conso-
nant with “the evolving standards of decency that mark the 
progress of a maturing society.” Id., at 101.

Most recently, in Coker v. Georgia, 433 U. S. 584 (1977), 
the Court refined the test for assessing Eighth Amendment 
challenges, concluding that

“a punishment is 'excessive’ and unconstitutional if it
(1) makes no measurable contribution to acceptable goals 
of punishment and hence is nothing more than the pur-
poseless and needless imposition of pain and suffering; 
or (2) is grossly out of proportion to the severity of the 
crime.” Id., at 592.

In holding the Georgia death penalty for rape invalid on the 
latter ground, the Court followed the approach of Weems, 
focusing on the character of the crime, the punishment for the 
same offense in other jurisdictions, and the penalty for similar 
crimes in the same jurisdiction.

The Court of Appeals here purported to apply the princi-
ples enunciated in Coker and Weems. Whether it did so in 
fact is, in my judgment, open to serious question.

Ill
Under Coker, the threshold inquiry concerns the character 

of the offense. In assessing the severity of petitioners’ crimes, 
the Court of Appeals made the following observations:

“The crime [drug abuse] spawns is well recognized. Ad-
dicts turn to prostitution, larceny, robbery, burglary and 
assault to support their habits. . . .
“The entire system depends upon ultimate disposition by 
sellers such as [petitioners] here who . . . are, 'the crucial 
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link’ in the pernicious cycle spawning the addiction which 
creates other sellers. We conclude that the legislature 
could only properly judge the severity of the crime in-
volved by considering the well understood and undisputed 
operating procedures of the dirty business involved and 
its disastrous consequences.” 576 F. 2d., at 412 (footnote 
and citation omitted).

This analysis is problematic for several reasons. Petition-
ers were convicted of selling a single dose of cocaine and of 
possessing one ounce of a substance containing cocaine. They 
were not, as the dissent pointed out, “wholesalers, importers, 
dealers or distributors of that drug or of heroin.” Id., at 423 
(Oakes, J., dissenting).9 Yet New York’s 1973 statute pre-
cluded the judges who sentenced Carmona and Fowler from 
taking into account any gradations of culpability when impos-
ing the maximum punishment.

To rationalize petitioners’ sentences by invoking all evils 
attendant on or attributable to widespread drug trafficking is 
simply not compatible with a fundamental premise of the 
criminal justice system, that individuals are accountable only 
for their own criminal acts. Nor is it consistent with the 
proportionality principle implicit in the Eighth Amendment. 
As Coker suggests, a crime that is sometimes accompanied by 

9 The Court of Appeals suggested that petitioners were “not aided by 
the fact that their convictions were based on cocaine and not heroin. 
Cocaine is a dangerous drug that causes damaging psychological and 
physiological effects in its users.” 576 F. 2d, at 412 n. 11. In support 
of that proposition, the court cited no findings by the District Court. 
Rather, the Court of Appeals relied on a law review article which notes 
that cocaine use “does not produce tolerance or physical dependence,” 
McLaughlin, Cocaine: The History and Regulation of a Dangerous Drug, 
58 Cornell L. Rev. 537, 553 (1973), and on an opinion of the Alaska 
Supreme Court which acknowledges that, “[w]hile cocaine has been 
anecdotally related to aggressive. or criminal conduct, adequate evidence 
to assess its possible impact in these areas is absent.” State v. Erickson, 
574 P. 2d 1, 9 (1978) i
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collateral offenses cannot constitutionally be punished as if 
it were always so linked. That the rape in Coker occurred 
while the defendant was committing armed robbery did not 
alter the plurality’s analysis for, “[although [rape] may be 
accompanied by another crime, rape by definition does not 
include the death of, or even the serious injury to another 
person.” 433 U. S., at 598.10

Moreover, none of the collateral crimes to which the Court 
of Appeals adverted carry as severe a punishment as those 
currently at issue. In New York, the maximum prison term 
for first-degree robbery and burglary is 25 years, for first- 
degree assault it is 4% to 15 years, and for prostitution, 3 
months.11 To justify a stringent penalty for an act on the 
assumption that the act may engender other crimes makes 
little sense when those other crimes carry less severe sanc-
tions than the act itself. See 576 F. 2d, at 423 (Oakes, J., 
dissenting). In sum, by focusing on the corrosive social 
impact of drug trafficking in general, rather than on peti-
tioners’ actual—and clearly marginal—involvement in that 
enterprise, the Court of Appeals substantially overstated the 
gravity of the instant charges.

10 Here there was no evidence causally linking petitioners’ drug offenses 
to any violent collateral crimes. And it is questionable whether such 
linkage can be presumed. Even if the Court of Appeals could appro-
priately rely on a New Yorker Magazine article to establish that a sub-
stantial percentage of New York’s prison inmates use drugs and that 
many of them turn to robbery or burglary to support their habits, see 
576 F. 2d., at 412 n. 12, it cannot be presumed either that: (1) but for 
drugs, those defendants would not have committed crimes; or (2) cocaine 
sales have a significant causal relationship to robbery or burglary. See 
n. 9, supra. Indeed, one of the Court of Appeals’ own sources noted that 
there is “no reliable scientific evidence linking cocaine usage to criminal 
conduct . . . .” State v. Erickson, supra, at 9.

11 N. Y. Penal Law §§ 160.15, 70.00 (2) (b) (McKinney 1975); §§ 140.30, 
70.00 (2) (b) (McKinney 1975); §§230.00 (McKinney Supp. 1978), 70.15 
(2) (McKinney 1975).
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IV
When comparing petitioners’ sentences with those pre-

scribed for other crimes by New York, and for the same crime 
in other States, it is first necessary to clarify the precise 
nature of the penalty imposed. Although the Court of Ap-
peals professed to acknowledge that the “major question on 
appeal is whether the mandatory maximum sentence of fife 
imprisonment imposed on [petitioners] is unconstitutional,” 
576 F. 2d, at 408, it declined to analyze the sentences in terms 
of their maximum potential. Rather, the court discounted 
petitioners’ penalties by the “probability of parole,” id., at 
413, and considered the constitutionality of those lesser unde-
fined sentences. This approach is analytically unsatisfying 
and inconsistent with the position taken by other courts 
that have considered the constitutionality of maximum life 
sentences.

Under New York law, the determination to grant parole 
and absolute discharge from parole is committed to the discre-
tion of the Parole Board. Unless the parolee receives an 
absolute discharge, he remains in the legal custody of the 
State for the maximum term of his sentence and may be 
reincarcerated for violating any of the conditions which nor-
mally attach to the grant of parole. N. Y. Exec. Law § 259-i
(2)(b)  (McKinney Supp. 1978). Since the standard govern-
ing absolute discharge from parole, whether such termination 
would serve the “best interests of society,” § 259—j, affords 
nearly limitless discretion to the Parole Board, petitioners 
could not claim any realistic expectation of release from legal 
custody prior to the termination of their maximum sentences. 
On similar reasoning, the New York Court of Appeals and the 
California Supreme Court have both evaluated Eighth Amend-
ment claims by reference to the maximum terms the defend-
ants might serve, notwithstanding the possibility of parole. 
People v. Broadie, 37 N. Y. 2d, at 110, 332 N. E. 2d, at 341; In 
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re Lynch, 8 Cal. 3d 410, 415-418, 503 P. 2d 921, 924-926 
(1972) (en banc).12

Had the Court of Appeals evaluated petitioners’ sentences 
in terms of their maximum potential, it might well have 
reached a different result. In New York, the only other 
crimes with mandatory life sentences are first- and second- 
degree murder, first-degree arson (intentional damage to an 
inhabited building by explosion) and first-degree kidnaping 
(abduction if the victim dies or the purpose is extortion).13 
Among those crimes carrying a substantially lighter maximum 
penalty than the $20 sale and possession of an ounce of 
cocaine involved here are:

(1) first-degree rape (sexual intercourse by force or 
with a female physically helpless or less than 11 years 
old) (6-25 years);

(2) first-degree manslaughter (homicide with intent to 
cause serious physical injury) (6-25 years) ;

(3) second-degree kidnaping (abduction) (6-25 years);
(4) second-degree arson (intentional damage to an 

inhabited building) (6-25 years);

12 In In re Lynch, the California Supreme Court held that an indeter-
minate sentence must be evaluated as a maximum sentence of life imprison-
ment and that, as such, it was cruel and unusual punishment for a second 
offense of indecent exposure.

The Court of Appeals for the Fifth Circuit adopted a contrary approach 
in Rummel n . Estelle, 587 F. 2d 651 (1978) (en banc). At issue there was 
the constitutionality of a sentence imposed under the Texas Habitual 
Criminal Statute, which mandates life imprisonment upon a third felony 
conviction. Relying in part on the analysis of the Court of Appeals in 
this case, the en banc majority upheld the sentence, after taking into 
consideration the possibility of parole. Id., at 659. The dissent, in which 
six judges joined, refused to discount the defendant’s sentence by “a sta-
tistical possibility of clemency, an unenforceable hope that he may some-
day benefit from the grace of a parole board.” Id., at 668. (Clark, J., 
dissenting) (footnote omitted). That another Circuit has narrowly divided 
over a question of critical significance for this case is, in my judgment, 
further reason for granting review.

13 N. Y. Penal Law §§ 125.27, 125.25, 150.20, 135.25 (McKinney 1975).
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(5) first-degree robbery or burglary (armed) (6-25 
years); and

(6) first-degree assault (injury with intent to cause dis-
figurement or serious physical injury) (4^-15 years).14

Just as the plurality in Coker found it “difficult to accept the 
notion . . . that the rapist . . . should be punished more 
heavily than the deliberate killer,” 433 U. S., at 600, so, too, I 
find it difficult to accept the concept that the sale or posses-
sion of a small amount of cocaine should be penalized more 
severely than manslaughter or forcible rape.

Compared with the punishment for similar offenses in other 
jurisdictions, New York’s drug law is unique in its severity. 
As both the District Court and the dissent in the Court of 
Appeals painstakingly demonstrated, no other State prescribes 
life sentences for the crimes involved here:

“Indeed, only six states have statutes permitting a court 
to consider imposition of a life sentence on a first felony 
offender. The most common maximum permitted is 
between ten and twenty years and not one of the thirty- 
four states in this range requires imposition of the maxi-
mum term. Neither Fowler nor Carmona would have 
faced a mandatory sentence of life imprisonment under 
the law of any other state. As for Carmona, in thirty- 
one states the maximum penalty provided by law is less 
than the minimum sentence which she is serving.” 576 
F. 2d, at 424 (footnotes omitted).

Under federal drug laws, Carmona, if charged as a first offender 
with simple possession, could have received no more than one 
year of imprisonment and/or a $5,000 fine, 21 U. S. C. § 844 
(a).15 Fowler’s sale of narcotics, as a first offense, would have 

14 The crimes are defined in N. Y. Penal Law §§ 130.35, 125.20, 135.20, 
150.15, 160.15, 140.30, 120.10 (McKinney 1975). The penalties are set 
forth in §§70.02 (3) (a), (b) (McKinney Supp. 1978).

15 If convicted of possession as a second offender, Carmona would have 
been subject to no more than two years’ imprisonment and a $10,000 
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been punishable by probation or incarceration for up to 15 
years and/or a fine of up to $25,000, coupled with a manda-
tory special parole term of at least 3 years. 21 U. S. C. 
§841 (b)(1)(A).

Although acknowledging that the penalties under the 1973 
New York law are harsher than those in any other jurisdic-
tion, the Court of Appeals justified the disparity on the 
ground that New York City “houses more than half of all the 
addicts in the entire United States.” 576 F. 2d, at 415. 
There was no finding to that effect by the District Court. 
Rather, the majority relied on People v. Broadie, 37 N. Y. 2d, 
at 116, 332 N. E. 2d, at 345, which in turn drew upon an esti-
mate in E. Brecher and the Editors of Consumer Reports, Licit 
and Illicit Drugs 72 (1972). Current evidence, however, indi-
cates that New York City has no more “epidemic” a drug 
problem than a number of other major metropolitan areas. A 
study by the National Institute on Drug Abuse reveals that 
in 1973, the year the statute was passed, Los Angeles, Miami, 
Detroit, Phoenix, San Diego, and San Francisco all had more 
heroin addicts per capita than New York City. Person, 
Retka, & Woodward, A Method for Estimating Heroin Use 
Prevalence, NIDA Technical Paper 8 (1977).* 16

Moreover, even granting that New York has a greater 
concentration of drug abuse than other States, this does not of 
itself justify the punishments at issue here. Due to a variety

fine. 21 U. S. C. § 844 (a). Had she been convicted of possession with 
intent to sell, the maximum penalty for a first offense would have been 15 
years’ imprisonment, a $25,000 fine, and a special parole term of at least 
3 years; for a second offense, it would have been 30 years, $50,000, and at 
least 6 years’ special parole. 21 U. S. C. §841 (b)(1)(A). Only if she 
were found guilty of engaging in a “continuing criminal enterprise” in 
concert with at least five others could she have received a life sentence. 
21 U. S. C. § 848.

16 The report’s latest annual figures, those for 1975, reflect that San 
Francisco, Los Angeles, Phoenix, Detroit, Chicago, San Diego, and San 
Antonio have a higher heroin addict per capita ranking than New York 
City. Person, Retka, & Woodward, at 8.
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of geographic, demographic, and socio-economic factors, New 
York has more than its fair share of motor vehicle theft and 
larceny,17 but this misfortune could not insulate Draconian 
penalties for such offenses from constitutional challenge. 
However serious its narcotics problem, New York cannot con-
stitutionally treat those with peripheral involvement in drug 
trafficking as if they were responsible for the problem in its 
entirety.

Throughout its opinion, the Court of Appeals emphasized 
the need for broad deference to the legislature’s judgment of 
how best to deal with a social phenomenon alarming in its 
current proportions. I do not disagree. It is axiomatic that 
this Court should approach Eighth Amendment challenges 
with caution, lest it become “under the aegis of the Cruel and 
Unusual Punishments Clause, the ultimate arbiter of the 
standards of criminal responsibility . . . throughout the coun-
try.” Powell v. Texas, 392 U. S. 514, 533 (1968) (plurality 
opinion). But neither should the Court abdicate the func-
tion conferred by the Eighth Amendment, to determine 
whether application of a given legislative judgment results in 
punishment grossly out of proportion to specific offenses. I 
decline to join the Court in its abdication here.

Accordingly, I would grant the petition for certiorari and 
set the case for argument.

No. 78-5533. Jackson  v . Florida . Sup. Ct. Fla.; and
No. 78-5763. Westbr ook  v . Georgia . Sup. Ct. Ga. Cer-

tiorari denied. Reported below: No. 78-5533, 359 So. 2d 
1190; No. 78-5763, 242 Ga. 151, 249 S. E. 2d 524.

Mr . Justi ce  Brennan  and Mr . Justice  Marsh all , dis-
senting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 

17 See U. S. Dept, of Justice, FBI Uniform Crime Reports, Crime in the 
United States 1977, Table 4 (1978).
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Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 78-5619. Rezin  v . Wolf f , Warden . C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1053.

Mr . Justi ce  White , with whom Mr . Justice  Brennan  
and Mr . Justice  Marshall  join, dissenting.

The Nevada Supreme Court affirmed petitioner’s conviction 
after rejecting his claim that a plea bargain had been breached 
in violation of Santobello v. New York, 404 U. S. 257 (1971). 
Rezin v. State, 93 Nev. 55, 559 P. 2d 822 (1977). Peti-
tioner then unsuccessfully sought federal habeas corpus, the 
District Court denying his petition on the grounds that he 
had failed to raise the Santobello claim until his appeal to the 
Nevada Supreme Court. Affirming, the Court of Appeals held 
that petitioner’s failure to object in the state trial court was 
not within the “cause and prejudice” exception of Wainwright 
N. Sykes, 433 U. S. 72 (1977). Affirmance order, 580 F. 2d 
1053 (CA9 1978).

Wainwright v. Sykes, however, did not impose its own 
contemporaneous-objection rule independent of state rules 
governing the time for raising objections in state criminal 
proceedings. The only issue addressed in Sykes was: “In what 
instances will an adequate and independent state ground bar 
consideration of otherwise cognizable federal issues on fed-
eral habeas review?” 433 U. S., at 78-79, 81. In this case, 
the Nevada Supreme Court reached and decided the Santobello 
issue, and there would have been no adequate and independ-
ent state ground of decision barring review by this Court on 
a petition for certiorari from the judgment of the Nevada 
Supreme Court. Jenkins v. Georgia, 418 U. S. 153, 154-157 
(1974). If Nevada has a rule requiring the Santobello issues 
to be presented to the trial court, the Nevada Supreme Court
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did not enforce the rule in this case. Wainwright v. Sykes is 
therefore beside the point, and I would grant certiorari.

Rehearing Denied
No. 78-134. Sexton  v . Unite d  States , ante, p. 911;
No. 78-315. Neavei ll  v . Andol sek  et  al ., ante, p. 965;
No. 78-347. Oreck  Corp . v . Whirlpool  Corp , et  al ., 

ante, p. 946;
No. 78-381. Holdin g  v . BVA Credit  Corp ., ante, p. 949;
No. 78-501. Koros  et  ux . v . Credit  Bureau , Inc ., of  

Georgia  et  al ., ante, p. 966;
No. 78-5342. Jenkins  v . Evening  Star  Newspa per  Co ., 

et  al ., ante, p. 921;
No. 78-5382. Yates  v . Unite d  States  Civil  Service  Com -

mis sio n , ante, p. 987;
No. 78-5417. Collins  v . United  States , ante, p. 988;
No. 78-5448. Restrepo -Granda  v . United  States , ante, 

p. 935;
No. 78-5458. Wayland  v . Town  of  Tops fie ld , ante, p. 

961;
No. 78-5602. Key  v . Georgia , ante, p. 990;
No. 78-5603. Bloch  et  ux . v . Suf fo lk  County  Federal  

Savi ngs  & Loan  Assn ., ante, p. 990; and
No. 78-5634. Mahler  v . Unite d States , ante, p. 991. 

Petitions for rehearing denied.

No. 75-1219. Sexton  v . Simon , Secretar y  of  the  Treas -
ury , et  al ., 425 U. S. 973, and 429 U. S. 873. Motion for 
leave to file second petition for rehearing denied.

No. 78-397. Garfi nkle  et  vir  v . Superior  Court  of  
Contra  Costa  Count y (Wells  Fargo  Bank  et  al ., Real  
Parties  in  Interes t ), ante, p. 949. Motion of Richard B. 
Spohn, Director of Consumer Affairs of California, for leave 
to file a brief as amicus curiae denied. Petition for rehearing 
denied.
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Affirmed on Appeal

No. 77-1688. Symm , Tax  Assess or -Collector  of  Waller  
County , Texas  v . Unite d  States  et  al . Affirmed on appeal 
from D. C. S. D. Tex; Mr . Justi ce  Blackmun  would note 
probable jurisdiction. Mr . Justice  Powell  would dismiss 
appeal for want of a properly presented federal question. Re-
ported below: 445 F. Supp. 1245.

Mr . Justi ce  Rehnquis t , with whom The  Chief  Just ice  
joins, dissenting.

Today the Court summarily affirms the judgment of a 
three-judge District Court enjoining appellant Symm, the Tax 
Assessor-Collector and ex officio voting registrar of Waller 
County, Tex., from using a certain questionnaire designed to 
aid Symm in determining whether persons registering to vote 
in Waller County are bona fide residents. Because I believe 
the three-judge District Court mistakenly exercised jurisdic-
tion over Symm, I dissent.

Waller County, a small rural county west of Houston, has 
a population of approximately 15,000, a slight majority of 
which is Negro. Prairie View A & M University is a state- 
supported, predominately black university located in Waller 
County. Appellant Symm is responsible for registering voters 
in the county. Persons personally known to Symm or his 
deputies as county residents, as well as persons who are listed 
on the tax rolls as owning property in Waller County, are 
routinely registered upon filling out the state registration 
form. Those who fall within neither of these categories are 
required to complete a residency questionnaire, which asks 
whether the applicant is a college student and, if so, inquires 
into the student’s home address, property ownership, employ-
ment status, future plans, and so forth.1

1 “The undersigned, at the request of the Registrar of Waller County, 
answers the following questions in support of the application of the under-
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On October 14, 1976, the Attorney General of the United 
States filed this action against Symm, Waller County, the 
State of Texas, and its Secretary of State and Attorney Gen-
eral, alleging that use of the questionnaire denied Prairie 
View students the right to vote in violation of 42 U. S. C. 
§§ 1971 (a), 1971 (c), 1973, 1973j (d), 1973bb, and the Four-
teenth, Fifteenth, and Twenty-sixth Amendments. Pur-
suant to 42 U. S. C. § 1973bb (a)(2),2 the United States 
moved to convene a three-judge District Court. The request 
for a three-judge court was predicated on the United States’ 
claim for injunctive relief to remedy alleged violations of the 
Twenty-sixth Amendment. The motion was granted, and a 

signed for a voter registration certificate or for appointment as a Deputy 
Registrary, as the case may be:

“Please print or type your name and address:...........................................

Are you a college student ?............ If so, where do you attend school ?....
..................................... How. long have you been a student at such school ? 
................................... Where do you live while in college?.........................  
............................. How long have you lived in Texas?............ In Waller 
County?.............................. Do you intend to reside in Waller County in-
definitely?............................How long have you considered yourself to be a
bona fide resident of Waller County?........................What do you plan to
do when you finish your college education?............................ Do you have a
job or position in Waller County?.......................... Own any home or other
property in Waller County?...................... Have an automobile registered
in Waller County?................................ Have a telephone listing in Waller
County?...................... Belong to a Church, Club or some Waller County
Organization other than college related?...................... If so, please name
them: ......................................................................................................................
Where do you live when the college is not in session?...................................
............................... What address is listed as your home address with the 
college?............................................................... Give any other information
which might be helpful.”

2 “The district courts of the United States shall have jurisdiction of 
proceedings instituted under [§ 1973bb], which shall be heard and deter-
mined by a court of three judges in accordance with section 2284 of 
title 28, and any appeal shall lie to the Supreme Court.” 42 U. S. C. 
§ 1973bb (a)(2).
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three-judge District Court was convened. The District Court 
found that Symm’s registration practices violated the Twenty-
sixth Amendment and permanently enjoined him from, 
among other things, using the questionnaire. Symm appeals 
from that judgment.

The effect of an injunction against allegedly discriminatory 
voting practices in one small county in Texas is of no earth- 
shaking importance, and the District Court may have been 
justified in concluding that the appellant registrar violated 
rights guaranteed to Prairie View students under the Twenty-
sixth Amendment to the United States Constitution. If the 
case were here, therefore, on a petition for certiorari and fell 
within our discretionary jurisdiction, I would have no hesita-
tion in voting to deny certiorari.

But this case is here on direct appeal from the decision of 
a three-judge District Court. And since we are obligated to 
decide the merits of cases which Congress allows a party to 
bring here by appeal, regardless of their importance, I think 
we are bound to examine on our own motion the jurisdiction 
of the federal court from which the appeal comes. See 
Liberty Mutual Ins. Co. v. Wetzel, 424 U. S. 737, 740 (1976).

Section 1937bb directs the Attorney General “to institute, 
in the name of the United States, such actions against States 
or political subdivisions, including actions for injunctive relief, 
as he may determine to be necessary to implement the 
twenty-sixth article of amendment to the Constitution of the 
United States.” 42 U. S. C. § 1973bb (a) (1) (emphasis 
added). Suits brought under the statute “shall be heard and 
determined by a court of three judges ... .” § 1973bb (a) (2). 
The section unambiguously limits the Attorney General’s 
authority to bringing actions against States and political sub-
divisions. Although the United States brought this suit 
against the State of Texas and Waller County as well as 
named individual officials, the District Court’s injunction runs 
only against Symm personally. Indeed, the District Court 
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specifically refused to grant relief “with respect to . . . the 
State of Texas, and Waller County.”

In Mt. Healthy City Board oj Education v. Doyle, 429 U. S. 
274, 278-279 (1977), this Court distinguished between jurisdic-
tion asserted under 28 U. S. C. § 1331, “the catchall federal- 
question provision requiring in excess of $10,000 in contro-
versy,” 429 U. S., at 279, and jurisdiction under 28 U. S. C. 
§ 1343, which requires not only that the technical require-
ments of jurisdiction be met but that suit against the parties 
named as defendants be authorized under the cognate provisions 
of 42 U. S. C. § 1983. The language of the jurisdictional pro-
vision here, being part of the very statute which creates the 
substantive cause of action, would seem to require a conclu-
sion that § 1973bb is more akin to 28 U. S. C. § 1343 than it 
is to 28 U. S. C. § 1331. The jurisdiction of three-judge courts 
convened under § 1973bb is thus limited to Twenty-sixth 
Amendment claims brought by the Attorney General against 
the parties defendant named in the statute—States and polit-
ical subdivisions. Since Symm falls within neither category, 
the District Court’s jurisdiction to enjoin him from using the 
questionnaire cannot be based on § 1973bb (a)(2). Nor did 
the other statutes invoked by the United States furnish an 
independent basis for three-judge-court jurisdiction over the 
Government’s action against Symm. See 28 U. S. C. §§ 1345, 
2201; 42 U. S. C. §§ 1971 (d), 1973j (d).

The absence of a statutory basis of three-judge-court juris-
diction over Symm does not end the matter, however, for it is 
conceivable that the District Court based its injunction 
against Symm on some unarticulated, hybrid concept of 
pendent-party jurisdiction.3 Resolution of this issue also

3 This possibility is suggested by the District Court’s exercise, despite 
the objection of appellee United States, of “pendent jurisdiction” over 
appellant Symm’s cross-claim against the Texas Secretary of State, in 
which Symm charged that the Secretary lacked authority under Texas 
law to prohibit use of the residency questionnaire.



ORDERS 1109

1105 Rehn quis t , J., dissenting

requires reference to § 1973bb since under cases such as 
Aldinger v. Howard, 427 U. S. 1, 14 (1976), and Owen 
Equipment & Erection Co. v. Kroger, 437 U. S. 365 (1978), 
we must carefully inquire not only into the existence of a 
case or controversy under Art. Ill of the United States Con-
stitution but also into the statutory grant of jurisdiction to 
the District Court.

In Aldinger this Court observed that “as against a plain-
tiff’s claim of additional power over a ‘pendent party,’ the 
reach of the statute conferring jurisdiction should be con-
strued in light of the scope of the cause of action as to which 
federal judicial power has been extended by Congress.” 
427 U. S., at 17 (emphasis in original). Petitioner, who was 
discharged from her job as a county employee, brought a 
§ 1983 civil rights claim against county officials and a state-
law claim against the county itself. Because Congress had 
excluded municipal corporations such as counties from the 
class of “person [s] ” suable under § 1983,4 and therefore 
from the corresponding grant of jurisdiction in § 1343 (3), 
we held that “where the asserted basis of federal jurisdiction 
over a municipal corporation is not diversity of citizenship, 
but is a claim of jurisdiction pendent to a suit brought against 
a municipal officer within § 1343, the refusal of Congress to 
authorize suits against municipal corporations under the cog-
nate provisions of § 1983 is sufficient to defeat the asserted 
claim of pendent-party jurisdiction.” 427 U. S., at 17-18, 
n. 12.

4 Aldinger was decided before Monell n . New York City Dept, of Social 
Services, 436 U. S. 658 (1978), which overruled prior cases holding that 
municipal corporations are not “person [s]” within the meaning of 42 
U. S. C. § 1983. Monell did not disturb, however, the jurisdictional 
analysis applied in Aldinger, which was recently reaffirmed in Owen: 
“Monell in no way qualifies the holding of Aldinger that the jurisdic-
tional questions presented in a case such as this one are statutory as well 
as constitutional . . . .” 437 U. S., at 373 n. 12.
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In this case I think an exercise of pendent-party jurisdic-
tion over Symm would be demonstrably wrong under 
Aldinger, supra, and Owen, supra. The civil action created by 
§ 1973bb is plainly limited to suits brought against States 
and political subdivisions. Accordingly, the special grant 
of three-judge-court jurisdiction contained in the statute is 
similarly limited. The other jurisdictional statutes invoked 
by the United States provide no independent basis of three- 
judge-court jurisdiction over Symm. Since the District Court 
could, in my opinion, have quite readily attributed Symm’s 
actions as voting registrar to Waller County, a party stat-
utorily authorized to be named and in fact named as a de-
fendant, I would reverse the judgment against Symm and 
remand the case to the District Court for further proceedings 
against the county. While the injunctive relief ordered 
against Symm is contrary to Aldinger, supra, and Owen, 
supra, injunctive relief against Waller County, if the District 
Court decides such relief is appropriate, would be fully au-
thorized and equally efficacious in vindicating the right of 
Prairie View students. In the absence of such relief, I would 
think that any student could bring an action against Symm 
under 28 U. S. C. §1343. This analysis may all seem very 
“legalistic” and “technical,” but since the case is here on 
direct appeal, we have no choice but to examine the question 
of federal jurisdiction. Upon such examination, I believe 
Aldinger, supra, and Owen, supra, require reversal of the 
judgment entered by the District Court.

No. 78-523. Bailey  et  al . v . Hargrov e , Judge , et  al . 
Affirmed on appeal from D. C. M. D. Ga. Mr . Justice  
Brennan  and Mr . Justice  Marshall  dissent.

No. 78-821. Hollow ay  et  al . v . Wise , Judge , et  al . Af-
firmed on appeal from D. C. M. D. Ga.
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Appeals Dismissed
No. 78-609. Cardwe ll  v . Village  of  Waite  Hill . Ap-

peal from Ct. App. Ohio, Lake County, dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5804. Genco  v . Distri ct  of  Columbia  National  
Bank . Appeal from Ct. App. D. C. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5631. Ahmad  v . Rodak , Clerk , Supreme  Court  
of  the  United  States . Appeal from D. C. D. C. dismissed 
for want of jurisdiction.

No. 78-5689. Ahmad  et  al . v . Aytch  et  al . Appeal from 
D. C. E. D. Pa. dismissed for want of jurisdiction.
Certiorari Granted—Reversed and Remanded. (See No. 77- 

1618, ante, p. 438.)
Certiorari Granted—Vacated and Remanded. (See Nos. 77- 

6062, 77-6066, 77-6068, 77-6701, and 77-7012, ante, 
p. 461.)

Miscellaneous Orders
No. D-141. In  re  Disbarment  of  Gasq ue . Disbarment 

entered. [For earlier order herein, see ante, p. 906.]
No. D-142. In  re  Disbarment  of  Foste r . Disbarment 

entered. [For earlier order herein, see ante, p. 906.]
No. 78-17. United  Gas  Pipe  Line  Co. v. Mc Combs  

et  al .; and
No. 78-249. Federa l  Energy  Regulatory  Commi ssi on  

v. Mc Combs  et  al . C. A. 10th Cir. [Certiorari granted, 
ante, p. 892.] Motion of Associated Gas Distributors for 
leave to file a brief as amicus curiae granted. Mr . Justi ce  
Stew art  took no part in the consideration or decision of this 
motion.
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No. 77-983. Washi ngton  et  al . v . Washi ngton  State  
Commer cia l  Passe nger  Fis hing  Vessel  Assn , et  al .; and 
Wash ingt on  et  al . v . Puget  Sound  Gillnetters  Ass n , 
et  al . Sup. Ct. Wash. ;

No. 78-119. Washi ngton  et  al . v . United  States  et  al .; 
C. A. 9th Cir.; and

No. 78-139. Puget  Sound  Gill nett ers  Assn , et  al . v . 
United  States  Distri ct  Court  for  the  Western  Dist rict  
of  Washi ngton  (United  States  et  al ., Real  Parties  in  
Interest ). C. A. 9th Cir. [Certiorari granted, 439 U. S. 
909.] Motions of Pacific Legal Foundation, American Insti-
tute of Fishery Research Biologists, and Northwest Steel-
head & Salmon Council of Trout Unlimited, for leave to file 
briefs as amici curiae granted.

No. 78-309. Touche  Ross & Co. v. Redingt on , Trustee , 
et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 979.] 
Motions of petitioner and respondents for additional time for 
oral argument denied. Alternative motion for divided argu-
ment granted.

No. 78-329. Bellott i, Attorney  General  of  Mass achu -
setts , et  al . v. Baird  et  al . ; and

No. 78-330. Huner wad el  v . Baird  et  al . D. C. Mass. 
[Probable jurisdiction noted, ante, p. 925.] Motion of Legal 
Defense Fund for Unborn Children for leave to file a brief 
as amicus curiae denied. Motions of Americans United for 
Life, Inc., et al., Catholic League for Religious and Civil 
Rights et al., and United States Catholic Conference for leave 
to file briefs as amici curiae granted.

No. 78-479. Edmonds  v . Comp agni e General e Trans -
atlantique . C. A. 4th Cir. [Certiorari granted, ante, p. 
952.] Motion of National Association of Stevedores for leave 
to file a brief as amicus curiae granted. Joint motion of 
respondent and American Export Lines, Inc., et al. as amici 
curiae for additional time for oral argument denied.
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No. 78-349. United  States  v . Helstoski ; and
No. 78-546. Hels tos ki  v. Meanor , U. S. Dist rict  Judge , 

et  al . C. A. 3d Cir. [Certiorari granted, ante, p. 1045.] 
Motion to dispense with printing appendix granted.

No. 78-354. North  Carolina  v . Butler . Sup. Ct. N. C. 
[Certiorari granted, ante, p. 1046.] Motion of respondent 
for appointment of counsel granted, and it is ordered that 
R. Gene Braswell, Esquire, of Goldsboro, N. C., be appointed 
to serve as counsel for respondent in this case.

No. 78-5072. Davis  v . Pass man . C. A. 5th Cir. [Cer-
tiorari granted, ante, p. 925.] Motion of petitioner for divided 
argument denied. Motion of Peter Barton Hutt, Esquire, to 
permit Sana F. Shtasel to present oral argument pro hue vice 
granted.

No. 78-5420. Payton  v . New  York ; and
No. 78-5421. Ridd ick  v . New  York . Ct. App. N. Y. 

[Probable jurisdiction noted, ante, p. 1044.] Motion of ap-
pellants for divided argument denied.

No. 78-5732. Green  v . Hunter , U. S. Distr ict  Judge , 
et  al . ; and

No. 78-5752. Chris tian sen  v . United  States  Dis trict  
Court  for  the  Southern  Dist rict  of  Texas . Motions for 
leave to file petitions for writs of mandamus denied.

Certiorari Granted
No. 77-1546. Staff ord , U. S. Attorne y , et  al . v . Briggs  

et  al . C. A. D. C. Cir. Certiorari granted and case set for 
argument with No. 78-303, immediately infra. Reported 
below: 186 U. S. App. D. C. 170, 569 F. 2d 1.

No. 78-303. Colby , Director , Central  Intell igence  
Agency , et  al . v . Driver  et  al . C. A. 1st Cir. Certiorari 
granted and case set for argument with No. 77-1546, immedi-
ately supra. Reported below: 577 F. 2d 147.
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No. 78-752. Baker  v . Mc Collan . C. A. 5th Cir. Motion 
of respondent for leave to proceed in jorma pauperis and cer-
tiorari granted. Reported below: 575 F. 2d 509.

Certiorari Denied. (See also Nos. 78-609 and 78-5804, 
supra.)

No. 77-1615. Cantw ell  et  al . v . Hudnut , Mayor  of  
Indianap olis , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 566 F. 2d 30.

No. 77-6092. Hudson  v . Georgia . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 240 Ga. 70, 239 S. E. 2d 330.

No. 78-129. Briti sh  Europe an  Airw ays  v . Benjamins  
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
572 F. 2d 913.

No. 78-302. East  Baton  Rouge  Parish  School  Board  
et  al . v. Davis  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 1260.

No. 78-310. Helms  et  al . v . Driver  et  al . ; and
No. 78-311. Driver  et  al . v . Helms  et  al . C. A. 1st Cir. 

Certiorari denied. Reported below: 577 F. 2d 147.

No. 78-498. Boulet  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 1165.

No. 78-504. Marra  v . West  Virgin ia . Sup. Ct. App. 
W. Va. Certiorari denied.

No. 78-535. Shell  Oil  Co . v . Environmental  Protec -
tion  Agency  et  al . ; and

No. 78-536. Cinci nnati  Gas  & Electri c  Co . et  al . v . 
Enviro nmenta l  Prote cti on  Agency  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 660.

No. 78-563. American  Associ ation  of  Counci ls  of  
Medical  Staffs  of  Private  Hosp itals , Inc . v . Calif ano , 
Secretary  of  Health , Educat ion , and  Welfar e . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1367.
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No. 78-586. Ostr er  v. Unite d States . C. A. 2d Cir. 
Certiorari denied. Reported below: 577 F. 2d 782.

No. 78-587. Mc Lennan  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-618. Pinne r  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-653. Brennan  et  vir , dba  P. H. Brennan  Hand  
Deli very  v . United  States  Post al  Service . C. A. 2d Cir. 
Certiorari denied. Reported below: 574 F. 2d 712.

No. 78-675. Maher  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 582 F. 2d 842.

No. 78-694. Barone  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 584 F. 2d 118.

No. 78-698. Shimbe rg  et  ux . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 577 F. 2d 283.

No. 78-722. Starr  v . Unit ed  States . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 235.

No. 78-732. Swi sher  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 979.

No. 78-766. American  Cast  Iron  Co . v . Pett way  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 576 F. 2d 
1157.

No. 78-772. Garrett  Frei ghtli nes , Inc . v . United  
State s . C. A. 10th Cir. Certiorari denied.

No. 78-782. Pipe line  Cons truc tion  Co ., Inc . v . Jaffee  
et  al . Ct. App. Mass. Certiorari denied.

No. 78-796. Sperl  v . Califor nia . Sup. Ct. Cal. Cer-
tiorari denied.

No. 78-810. Scholl , Inc . v . S. S. Kresge  Co . C. A. 7th 
Cir. Certiorari denied. Reported below: 580 F. 2d 244.
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No. 78-797. K. G. Moore , Inc . v . Anderson . Ct. App. 
Mass. Certiorari denied. Reported below: ---- Mass. App.
—, 376 N. E. 2d 1238.

No. 78-799. Board  of  Supervis ors  of  Buckingham  
Towns hip  v . Barnes s  et  al . Commw. Ct. Pa. Certiorari de-
nied. Reported below: 33 Pa. Commw. 364, 382 A. 2d 140.

No. 78-814. Thom ps on  v . Covin gton  Housi ng  Devel op -
ment  Corp , et  al . C. A. 6th Cir. Certiorari denied.

No. 78-815. Northw est  Power  Products , Inc . v . Omark  
Industries , Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 576 F. 2d 83.

No. 78-827. Ball  v . County  of  Los  Angele s . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 82 
Cal. App. 3d 312, 147 Cal. Rptr. 252.

No. 78-834. McAx Sign  Co ., Inc . v . National  Labor  
Relati ons  Board . C. A. 5th Cir. Certiorari denied. Re-
ported below: 576 F. 2d 62.

No. 78-848. R. G. Barry  Corp . v . Mush room  Makers , 
Inc . C. A. 2d Cir. Certiorari denied. Reported below: 580 
F. 2d 44.

No. 78-879. Rabbit t  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1014.

No. 78-887. Coloni al  Bank  & Trust  Co . v . Department  
of  Financial  Institutions  of  Indiana . Ct. App. Ind. 
Certiorari denied. Reported below: ---- Ind. App. —, 375
N. E. 2d 285.

No. 78-888. Grosvenor  et  al . v . Equitable  Life  Ass ur -
ance  Society  of  the  United  Stat es . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 582 F. 2d 1279.

No. 78-928. Lopp  v. Lopp . Sup. Ct. Ind. Certiorari 
denied. Reported below: 268 Ind. 690, 378 N. E. 2d 414.
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No. 78-891. Bomengo , aka  Russ o v . United  States .
C. A. 5th Cir. Certiorari denied. Reported below: 580 F. 
2d 173.

No. 78-934. Domi nguez , Admi nis trat rix  v . United  
Stat es . C. A. 2d Cir. Certiorari denied. Reported below: 
583 F. 2d 615

No. 78-938. Rosato  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 586 F. 2d 833.

No. 78-940. Green  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 974.

No. 78-979. Stobaugh  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5427. Goulden , aka  Hart  v . Davis , Warden , 
et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5429. Wright  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 581 F. 2d 704.

No. 78-5526. Cavaness  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 581 P. 2d 475.

No. 78-5541. Johnson  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 188 U. S. App.
D. C. 438, 580 F. 2d 701.

No. 78-5586. Sand  v . Calif orni a . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 81 Cal. App. 3d 
448, 146 Cal. Rptr. 448.

No. 78-5591. Wallace  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1387.

No. 78-5597. Will iams  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 583 F. 2d 1194.

No. 78-5600. Gibbs  v . Unit ed  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1050.
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No. 78-5612. Kell y  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 362 So. 2d 1071.

No. 78-5632. Calhoun  et  ux . v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 591 F. 2d 1243.

No. 78-5649. Sinclair  v . Unite d  Stat es . Ct. App. D. C. 
Certiorari denied. Reported below: 388 A. 2d 1201.

No. 78-5659. Palmere  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 105.

No. 78-5666. Burman  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 1354.

No. 78-5667. Peterman  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5673. Spratt  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied.

No. 78-5684. Hubbard  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5720. Wilki ns  v . William s , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 580 F. 2d 1050.

No. 78-5721. Morro w  v . Iglebu rger  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 584 F. 2d 767.

No. 78-5726. Sommervil le  v . Alabam a . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 361 So. 2d 386.

No. 78-5728. Boler  v . Califano , Secre tary  of  Healt h , 
Educati on , and  Welfare . C. A. 5th Cir. Certiorari denied. 
Reported below: 579 F. 2d 641.

No. 78-5730. Walker  v . Wain wri ght , Director , Depa rt -
ment  of  Off ender  Rehabili tation  of  Florida . C. A. 5th 
Cir. Certiorari denied. Reported below: 579 F. 2d 642.

No. 78-5734. Floyd  v . Jago , Correcti onal  Supri nte nd - 
ent . Sup. Ct. Ohio. Certiorari denied.
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No. 78-5737. Mc Daniel  v . Ct. App. Ariz.
Certiorari denied. Reported below: 119 Ariz. 373, 580 P. 2d 
1227.

No. 78-5748. Mc Donald  v . Kentucky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 569 S. W. 2d 134.

No. 78-5749. Crawley  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 568 S. W. 2d 927.

No. 78-5751. Gibson  v . Jacks on , Judge , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1045.

No. 78-5770. Wilki ns  v . Maryla nd  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 586 F. 2d 839.

No. 78-5780. Coleman  et  ux . v . Wall ace , Governor  of  
Alabama , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 579 F. 2d 641.

No. 78-5786. Cobb  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 64 
App. Div. 2d 872, 406 N. Y. S. 2d 943.

No. 78-5788. Porter  v . Cont ine nta l  Bank  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 588 F. 2d 838.

No. 78-5790. Sayers  v . Briert on , Pris on  Superi ntend -
ent , et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5797. Fodera ro  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1129.

No. 78-5800. Martel l  v . CBS, Inc ., WCBS AM Radio  
Stati on , New  York , New  York . C. A. 2d Cir. Certiorari 
denied. Reported below: 573 F. 2d 1292.

No. 78-5802. Mc Ghee  v . United  States . C. A. 7th Cir. 
Certiorari denied.

No. 78-5816. Sullivan  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 979.
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No. 78-5821. Mc Guirk  v . Mass achusetts . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: ---- Mass.
---- , 380 N. E. 2d 662.

No. 78-5822. Wils on  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5827. Howard  v . Califano , Secretary  of  Health , 
Educat ion , and  Welfar e . C. A. 2d Cir. Certiorari denied. 
Reported below? 578 F. 2d 1368.

No. 78-5830. Jeter  v . Unite d States . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-5839. Ellis  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5840. Jordan  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 588 F. 2d 843.

No. 78-5852. Johnson  v . Departm ent  of  Public  Health  
Air  Management  Services  of  Philade lphi a . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1274.

No. 78-5853. Hutt er  v . Faber  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 2d 832.

No. 78-5861. Walker  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 78-5865. Wallace  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-5879. Morello  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 588 F. 2d 824.

No. 77-7004. Kerp en  v . United  States . C. A. 2d Cir. 
Certiorari denied. Mr . Justi ce  Brennan  would grant cer-
tiorari. Reported below: 578 F. 2d 1371.
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No. 78-267. Michi gan  v . James  et  al . Ct. App. Mich. 
Motion of respondents for leave to proceed in forma pauperis 
granted. Certiorari denied.

No. 78-840. Rowe  et  al . v . Durso . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 579 F. 2d 1365.

No. 78-748. Cullerton  et  al . v . Fulton  Market  Cold  
Storage  Co . C. A. 7th Cir. Certiorari denied. Mr . Just ice  
White  and Mr . Justice  Blackmu n  would grant certiorari. 
Reported below: 582 F. 2d 1071.

No. 78-811. City  of  El  Paso  v . Darbyshire  Stee l  Co . 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Mr . Justice  
Steve ns  took no part in the consideration or decision of this 
petition. Reported below: 575 F. 2d 521.

No. 78-824. Braue r  v . Sheet  Metal  Workers  Pensi on  
Plan  of  Southern  Calif ornia , Arizona  & Nevada . Ct. 
App. Cal., 2d App. Dist. Motion of Motion Picture Industry 
Pension Plan for leave to file a brief as amicus curiae granted. 
Certiorari denied. Mr . Justic e  White , Mr . Justice  Black -
mun , and Mr . Justi ce  Powell  would grant certiorari. Re-
ported below: 82 Cal. App. 3d 159, 146 Cal. Rptr. 844.

No. 78-5532. Thompson  v . Oklahoma  et  al . C. A. 10th 
Cir. Certiorari denied.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  Marsh all  
joins, dissenting.

In this proceeding pursuant to 28 U. S. C. § 2254, petitioner 
presents the same questions presented by him in No. 76-5283, 
cert, denied, 429 U. S. 1053 (1977). For the reasons expressed 
in my dissent from the denial of certiorari in that case, I would 
grant the petition for certiorari and reverse the judgment of 
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the Court of Appeals affirming the dismissal of the petition 
for a writ of habeas corpus.

No. 78-5696. Jacobs  v . Alabam a . Sup. Ct. Ala.; and
No. 78-5759. Woodard  v . Arkansas . Sup. Ct. Ark. Cer-

tiorari denied. Reported below: No. 78-5696, 361 So. 2d 640; 
No. 78-5759, 261 Ark. 895, 553 S. W. 2d 259.

Mr . Justice  Brennan  and Mr . Justi ce  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied.
No. 76-1660. Hutto  et  al . v . Finney  et  al ., 437 U. S. 

678;
No. 77-5781. Rakas  et  al . v . Illi nois , ante, p. 128;
No. 78-173. King  v . Norris , ante, p. 995;
No. 78-513. Tracy , Judge  v . Dixon  et  al ., ante, p. 983;
No. 78-5317. Mosley  v . Unite d  States  Depart ment  of  

Labor  et  al ., ante, p. 986;
No. 78-5388. Ford  v . Muir , U. S. Dis trict  Judge , et  al ., 

ante, p. 978;
No. 78-5490. Alderman  v . Georgia , ante, p. 991; and
No. 78-5582. Rogers  v . Douglas  et  ux ., ante, p. 1058. 

Petitions for rehearing denied.

January  19, 1979

Dismissal Under Rule 60
No. 78-224. City  of  Clev ela nd  v . Albaugh . C. A. 6th 

Cir. Certiorari dismissed under this Court’s Rule 60. Re-
ported below: 577 F. 2d 740.
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Appeals Dismissed

No. 78-339. Wilcox , Sheriff  v . Struve . Appeal from 
Sup. Ct. Idaho dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 99 
Idaho 205, 579 P. 2d 1188.

No. 78-5814. Wayla nd  v . Essex  County  Bank  & Trust  
Co. et  al . Appeal from C. A. 1st Cir. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-866. Vornado , Inc ., et  al . v . Degnan , Attorney  
General  of  New  Jers ey , et  al . Appeal from Sup. Ct. N. J. 
dismissed for want of substantial federal question. Reported 
below: 77 N. J. 347, 390 A. 2d 606.

Certiorari Granted—Vacated and Remanded
No. 78-5606. Hardy  v . Miss ouri . Ct. App. Mo., Kansas 

City Dist. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Duren v. Mis-
souri, ante, p. 357, and Harlin v. Missouri, ante, p. 459. Re-
ported below: 568 S. W. 2d 86.

Miscellaneous Orders
No. A-642 (78-961). Gambino  v . Louis iana . Sup. Ct. La. 

Application for stay, addressed to Mr . Justi ce  Brennan  and 
referred to the Court, denied. Mr . Justi ce  Brennan  and 
Mr . Justi ce  Stewar t  would grant the application.

No. 27, Orig. Ohio  v . Kentucky . Report of Special Mas-
ter received and ordered filed. Exceptions, if any, with sup-
porting briefs, to report may be filed by the parties within 
45 days. Reply briefs, if any, to such exceptions may be filed 
within 30 days. [For earlier orders herein, see, e. g., 410 U. S. 
641.]
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No. 79, Orig. Oklah oma  v . Arkansas . It is ordered that 
the Honorable William H. Becker, Senior Judge of the United 
States District Court for the Western District of Missouri, be 
appointed Special Master in this case with authority to fix 
the time and conditions for the filing of additional pleadings 
and to direct subsequent proceedings, and with authority to 
summon witnesses, issue subpoenas, and take such evidence as 
may be introduced and such as he may deem necessary to call 
for. The Master is directed to submit such reports as he may 
deem appropriate.

The Master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his technical, 
stenographic and clerical assistants, the cost of printing his 
report, and all other proper expenses shall be charged against 
and be borne by the parties in such proportion as the Court 
may hereafter direct.

It is further ordered that if the position of Special Master 
in this case becomes vacant during a recess of the Court, 
The  Chief  Justice  shall have authority to make a new 
designation which shall have same effect as if originally made 
by the Court.

[For earlier order herein, see ante, p. 812.]

No. D-140. In  re  Disbarment  of  Ray . Disbarment en-
tered. [For earlier order herein, see ante, p. 906.]

No. D-156. In  re  Disbarm ent  of  Falk . It is ordered 
that Eugene A. Falk, of New York, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 77-983. Washington  et  al . v . Washington  State  
Commercial  Passe nger  Fishi ng  Ves se l  Assn , et  al .; and 
Washington  et  al . v . Puget  Sound  Gillne tte rs  Ass n , 
et  al . Sup. Ct. Wash.;
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No. 78-119. Washington  et  al . v . United  State s  et  al .
C. A. 9th Cir. ; and

No. 78-139. Puget  Sound  Gillnetters  Assn . et  al . v . 
Unite d  States  Dis trict  Court  for  the  Western  Distr ict  
of  Washingt on  (United  States  et  al ., Real  Parties  in  
Intere st ). [Certiorari granted, ante, p. 909.] Motion of 
Pacific Seafood Processors Assn, for leave to file a brief as 
amicus curiae granted.

No. 77-1511. Califano , Secre tary  of  Health , Educa -
tion , and  Welf are  v . Elli ott  et  al . C. A. 9th Cir. [Cer-
tiorari granted, ante, p. 816.] Motion of respondents to dis-
miss or remand denied.

No. 78-6. Moore  et  al . v . Sims  et  ux . D. C. S. D. Tex . 
[Probable jurisdiction noted, ante, p. 925.] Motion of John 
Quincy Carter for leave to present oral argument pro hac vice 
denied. Motion of appellees for divided argument denied.

No. 78-17. United  Gas  Pipe  Line  Co . v . Mc Combs  
et  al .; and

No. 78-249. Fede ral  Energy  Regula tory  Commis si on  
v. Mc Combs  et  al . C. A. 10th Cir. [Certiorari granted, 
ante, p. 892.] Motion of petitioners for divided argument 
granted. Mr . Justice  Stewart  took no part in the consid-
eration or decision of this motion.

No. 78-160. Wilson  et  al . v . Omaha  Indian  Tribe  et  al . ; 
and

No. 78-161. Iowa  et  al . v . Omaha  Indian  Trib e  et  al . 
C. A. 8th Cir. [Certiorari granted, ante, p. 963.] Motions of 
parties for additional time for oral argument and for divided 
argument granted, and a total of one and one-half hours 
allotted for that purpose to be divided as follows: 45 minutes 
for petitioners, 25 minutes for the United States, and 20 min-
utes for the Omaha Indian Tribe. Motion of the Attorney 
General of California for leave to participate in oral argument 
as amicus curiae denied.
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No. 78-225. Babbit t , Governor  of  Arizona , et  al . v . 
Unite d  Farm  Workers  National  Union  et  al . D. C. Ariz. 
[Probable jurisdiction postponed, ante, p. 891.] Motion of 
American Federation of Labor & Congress of Industrial Or-
ganizations for leave to file a brief as amicus curiae granted.

No. 78-329. Bellot ti , Attorney  General  of  Massachu -
sett s , et  al . v. Baird  et  al . ; and

No. 78-330. Hunerwadel  v . Baird  et  al . D. C. Mass. 
[Probable jurisdiction noted, ante, p. 925.] Motion of ap-
pellants for divided argument granted.

No. 78-5384. Sandstrom  v . Montana . Sup. Ct. Mont. 
[Certiorari granted, ante, p. 1067.] Motion for appointment 
of counsel granted, and it is ordered that Byron W. Boggs, 
Esquire, of Anaconda, Mont., be appointed to serve as counsel 
for petitioner in this case.

No. 78-5420. Payto n  v . New  York ; and
No. 78-5421. Ridd ick  v . New  York . Ct. App. N. Y. 

[Probable jurisdiction noted, ante, p. 1044.] Motion of ap-
pellee for divided argument denied.

No. 78-5907. Camacho  v . United  States  Court  of  Ap-
peals  for  the  Sixth  Circuit  et  al . Motion for leave to file 
petition for writ of mandamus denied.

No. 78-5808. Clark  v . Fifth  Judicial  Dis trict  Court  
of  Eddy  County , New  Mexico . Motion for leave to file 
petition for writ of mandamus and/or prohibition denied.

Probable Jurisdiction Noted
No. 78-808. Calif ano , Secre tary  of  Health , Educati on , 

and  Welfare  v . Boles  et  al . Appeal from D. C. W. D. Tex. 
Probable jurisdiction noted. Reported below: 464 F. Supp. 
408.
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Certiorari Granted
No. 78-605. United  States  et  al . v . Ruth erf ord  et  al . 

C. A. 10th Cir. Motion of American Cancer Society for leave 
to file a brief as amicus curiae and certiorari granted. Re-
ported below: 582 F. 2d 1234.

Certiorari Denied. (See also Nos. 78-339 and 78-5814, 
supra.)

No. 78-503. Frisb y v . West  Virgin ia . Sup. Ct. App. 
W. Va. Certiorari denied. Reported below:---- W. Va----- ,
245 S. E. 2d 622.

No. 78-516. Borden , Inc . v . Bergland , Secre tary  of  
Agriculture . C. A. 7th Cir. Certiorari denied. Reported 
below: 577 F. 2d 746.

No. 78-641. Stivers  et  al . v . Minnes ota  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 575 F. 2d 200.

No. 78-673. Daws on  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 576 F. 2d 656.

•No. 78-687. Louisi ana  Land  & Expl oration  Co . v . Fed -
eral  Energy  Regula tory  Comm iss ion  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 204.

No. 78-693. Bane  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 583 F. 2d 832.

No. 78-708. Greene  et  ux . v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 583 F. 2d 978.

No. 78-709. Wett erli n v . Unite d States . C. A. 7th 
Cir. Certiorari denied. Reported below: 583 F. 2d 346.

No. 78-714. Welch , Adminis trator  v . Claytor , Secre -
tary  of  the  Navy . C. A. 2d Cir. Certiorari denied. Re-
ported below: 578 F. 2d 1372.

No. 78-724. Walker  v . Hoff man  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1073.
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No. 78-730. American  Export  Lines , Inc ., et  al . v . 
Metal  Traders , Inc . C. A. 2d Cir. Certiorari denied. 
Reported below: 582 F. 2d 1271.

No. 78-746. Gross mann  v . Redington , Trustee  in  Bank -
ruptcy , et  al . C. A. 2d Cir. Certiorari denied.

No. 78-763. Ruth erf ord  et  al . v . United  States  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 582 F. 
2d 1234.

No. 78-771. Quinn  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1053.

No. 78-778. Natter  Manuf actu ring  Corp . v . National  
Labor  Relat ions  Board . C. A. 9th Cir. Certiorari denied. 
Reported below: 580 F. 2d 948.

No. 78-785. Esp inoz a  v . Copenhaver , U. S. Dist rict  
Judge . C. A. 4th Cir. Certiorari denied.

No. 78-786. Mc Dannal d  v . Hill , Attorney  Gene ral  of  
Texas , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 575 F. 2d 880.

No. 78-787. De Jaynes  et  al . v . General  Finance  Corp , 
of  Illinois . C. A. 7th Cir. Reported below: 583 F. 2d 918.

No. 78-790. Shipp ers  Disp atch , Inc . v . United  States . 
C. A. 6th Cir. Certiorari denied. Reported below: 581 F. 
2d 582.

No. 78-813. Matt hew s  et  al . v . North  Caroli na . Sup. 
Ct. N. C. Certiorari denied. Reported below: 295 N. C. 265, 
245 S. E. 2d 727.

No. 78-822. Wilcz yns ki  v. New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported be-
low: 65 App. Div. 2d 518, 409 N. Y. S. 2d 325.
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No. 78-830. Hits on  et  al . v . Bagget t , Secre tary  of  
State  of  Alabama , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 580 F. 2d 1051.

No. 78-839. Leguennec , Regis trar  of  Voters  of  San  
Franc isc o , et  al . v . Chinese  for  Affirm ative  Actio n  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 580 F. 
2d 1006.

No. 78-841. Shepherd  et  ux . v . Trevino , Tax  Ass ess or , 
Collector , and  Regist rar  of  Hidalg o  County , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 575 F. 2d 1110.

No. 78-844. Plante  et  al . v . Gonzalez , Executive  Di-
rector  of  Florida  Commiss ion  on  Ethics , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1119.

No. 78-850. Morris  v . Texas . County Crim. Ct., Hunt 
County, Tex. Certiorari denied.

No. 78-853. Cramer  v . General  Tele phone  & Elect ron -
ics  Corp ., et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 582 F. 2d 259.

No. 78-859. Graseck  v . Middlem is s  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 203.

No. 78-862. Anderson  v . Neuberger  et  al . ; and Morris  
v. Hayduk  et  al . Ct. App. N. Y. Certiorari denied. Re-
ported below: 45 N. Y. 2d 708, 381 N. E. 2d 168 (first case) ; 
45 N. Y. 2d 793, 381 N. E. 2d 159 (second case).

No. 78-864. Perrello  v . India na  Suprem e  Court  Disci -
plin ary  Comm iss ion . Sup. Ct. Ind. Certiorari denied. 
Reported below: 380 N. E. 2d 72.

No. 78-876. Smith  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 570 S. W. 2d 599.
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No. 78-878. Gilmar tin  et  al . v . Board  of  Dental  Ex -
aminers  of  Califor nia . Ct. App. Cal., 3d App. Dist. Cer-
tiorari denied.

No. 78-898. F. C. Y. Construction  & Equip ment  Co ., 
Inc ., et  al . v . Harris on , Inc ., et  al . Ct. App. Ariz. Cer-
tiorari denied.

No. 78-902. Shopm en ’s Local  Union  No . 455, Inter -
nati onal  Associ ation  of  Bridge , Structural  & Orna -
mental  Iron  Worker s , AFL-CIO v. National  Labor  Re -
lati ons  Board  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 582 F. 2d 135.

No. 78-922. Medical  Therapy  Sciences , Inc ., et  al . v . 
United  States . C. A. 2d Cir. Certiorari denied. Reported 
below: 583 F. 2d 36.

No. 78-963. Londe  v . Unite d States . C. A. Sth Cir. 
Certiorari denied. Reported below: 587 F. 2d 18.

No. 78-969. Charles  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-976. Taylor  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 583 F. 2d 178.

No. 78-996. Perl  v . Unite d  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 1316.

No. 78-5556. Smith  v . Maryland . Ct. App. Md. Cer-
tiorari denied. Reported below: 283 Md. 187, 388 A. 2d 539.

No. 78-5569. Thomas  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1036.

No. 78-5575. Okoroha  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1288.
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No. 78-5581. Burciago  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied. Reported below: 81 Cal. App. 
3d 151,146 Cal. Rptr. 236.

No. 78-5589. Stewart  v . Calif orni a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-5604. Acosta  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5620. Goulden  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied.

No. 78-5650. Johnso n  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 78-5685. Polly  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied.

No. 78-5706. Moreno  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1137.

No. 78-5739. Herrington  v . Califano , Secretar y of  
Healt h , Education , and  Welfar e . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 579 F. 2d 641.

No. 78-5779. Walker  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-5806. Mack  v . Virginia . Sup. Ct. Va. Certiorari 
denied.

No. 78-5811. Grooms  et  al . v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Reported below: 269 Ind. 212, 379 N. E. 
2d 458.

No. 78-5817. Carls en  v . City  of  Logan , Utah . Sup. Ct. 
Utah. Certiorari denied. Reported below: 585 P. 2d 449.

No. 78-5819. Alers  v . Toledo  et  al . C. A. 1st Cir. Cer-
tiorari denied.



1132 OCTOBER TERM, 1978

January 22, 1979 439 U. S.

No. 78-5824. Silo  v . Pennsylv ania . Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 480 Pa. 15, 389 A. 2d 62.

No. 78-5828. Sharp  v . United  States  Dis trict  Court  
for  the  Southern  Dis trict  of  Ohio  et  al . C. A. 6th Cir. 
Certiorari denied.

No. 78-5832. O’Neill  et  al . v . Walt  Disney  Productio ns . 
C. A. 9th Cir. Certiorari denied. Reported below: 581 F. 2d 
751.

No. 78-5866. Askew  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 584 F. 2d 960.

No. 78-5867. Jones  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5874. Scherme rhorn  v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5883. Ledes ma  v . Coleman , U. S. Circuit  Judge , 
et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5891. Hackn ey  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 389 A. 2d 1336.

No. 78-5892. Cline  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied.

No. 78-5894. Mann  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1332.

No. 78-5895. Harris  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 585 F. 2d 518.

No. 78-5896. Davis  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 587 F. 2d 365.

No. 78-5898. Haddad  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 587 F. 2d 12.

No. 78-5900. Heydon  v . United  States . C. A. 7th Cir. 
Certiorari denied.
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No. 78-5905. Mc Farland  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 588 F. 2d 824.

No. 78-5911. Klein  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 2d 837.

No. 78-5913. Wentland  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1022.

No. 78-5920. Greene  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 578 F. 2d 648.

No. 78-5927. Gale  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 391 A. 2d 230.

No. 78-5934. Parsons  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 585 F. 2d 941.

No. 78-5935. Agurs  v . United  States . C. A. D. C. Cir. 
Certiorari denied.

No. 78-213. Auger , Warden  v . Colli ns . C. A. 8th Cir. 
Motion of respondent for leave to proceed in jorma pauperis 
granted. Certiorari denied. Reported below: 577 F. 2d 1107.

No. 78-719. Reproduct ive  Servic es , Inc . v . Walke r , 
Judge . Sup. Ct. Tex. Certiorari denied for want of juris-
diction.

Mr . Justi ce  Stevens .
On June 23, 1978, the Texas Supreme Court denied peti-

tioner’s application for a writ of mandamus and dissolved its 
earlier order requiring discovery concerning certain patients 
of petitioner’s abortion clinic. On July 10, 1978, Mr . Justice  
Brennan  stayed the order of the Texas Supreme Court. On 
July 17, 1978, Mr . Justice  Brennan  vacated that stay and 
filed an opinion, post, p. 1307, stating in part:

“The question sought to be raised by applicant— 
whether the names of abortion patients can be obtained 
by discovery for use in a civil suit against a person or 



11'34 OCTOBER TERM, 1978

Statement of Ste vens , J. 439U.S.

clinic performing abortions where, as here, the parties 
have not agreed to a protective order to ensure the 
privacy of those patients—is a serious one. If this ques-
tion were in fact presented by this case, I am of the view 
that four Members of this Court would vote to grant 
certiorari to hear it. However, this issue is not presented 
here. First, the order of the trial court challenged by 
applicant’s petition for mandamus did in fact provide 
that the names of applicant’s patients could be deleted. 
Second, the State of Texas has represented in its response 
in this Court that it is prepared to enter into a protective 
order which will ensure the privacy of all patients at 
applicant’s clinics. In light of the representations of the 
State of Texas, there is no irreparable injury to any 
patient’s privacy interests which would justify a stay of 
the order of the Supreme Court of Texas.

“Therefore, on express condition that the parties agree 
to a protective order ensuring the privacy of patients 
at applicant’s clinics, the stay I entered on July 10, 
1978, in these proceedings is hereby dissolved. If such 
a protective order is not entered, applicant may resub-
mit a further stay application.” Post, at 1308-1309 
(footnote omitted).

On August 21, 1978, Mr . Justice  Brennan  re-entered his 
stay because the parties had not satisfied the express condi-
tion identified in his opinion of July 17, 1978. Post, p. 1354.

On September 16, 1978, Mr . Justice  Powell  granted an 
extension of time, until October 30, 1978, in which to file a 
petition for writ of certiorari. The petition for a writ of 
certiorari was timely filed on October 30,1978.

Since the rationale for the Court’s jurisdictional holding is 
unclear, and since adequate reasons for denying certiorari as 
a matter of discretion are disclosed by Mr . Justice  Brennan ’s  
opinion of July 17, 1978, I would simply deny the petition 
without further explanation.
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No. 78-855. Cohen  v . Illinois  Insti tute  of  Technol -
ogy  et  al . C. A. 7th Cir. Certiorari denied. Mr . Justic e  
Stevens  took no part in the consideration or decision of this 
petition. Reported below: 581 F. 2d 658.

No. 78-5198. Hovila  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 562 S. W. 2d 243.

Mr . Justice  Brennan  and Mr . Justi ce  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

No. 78-5571. Willi ams  v . Ricket ts , Warden . Sup. Ct. 
Ga. Certiorari denied. Mr . Justice  Brennan , Mr . Justic e  
White , and Mr . Justice  Marshall  would grant certiorari. 
Reported below: 240 Ga. 148, 240 S. E. 2d 41.

Rehearing Denied
No. 77-1464. Huch  et  al . v . Unite d  States , ante, p. 

1007;
No. 78-284. Licht ig  v . United  Stat es , ante, p. 981;
No. 78-296. Salvucci  v . Rever e Racing  Assn ., Inc ., 

et  al ., ante, p. 1002;
No. 78-344. Union  Pacif ic  Railro ad  Co . v . Sheeha n , 

ante, p. 89;
No. 78-648. City  of  San  Antoni o  v . San  Pedro  North , 

Ltd ., et  al ., ante, p. 1004;
No. 78-5014. Blankner  v . Goodwin , Commis sio ner , 

New  York  State  Divis ion  of  Housing  and  Community  
Rene wal , ante, p. 867; and

No. 78-5180. Johnson  v . Alexander , Secre tary  of  the  
Army , et  al .; ante, p. 986. Petitions for rehearing denied.
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No. 78-5539. Clif ton  v . California , ante, p. 989; and
No. 78-5611. Hind man  v . Kelly  et  al ., ante, p. 1050. 

Petitions for rehearing denied.

No. 77-1388. Mass achus etts  v . White , ante, p. 280. 
Petition for rehearing denied. Mr . Justic e  Powell  took no 
part in the consideration or decision of this petition.

Februar y  1, 1979

Dismissal Under Rule 60
No. 77-1665. Bonann o  v . United  States . C. A. 9th Cir. 

[Certiorari granted, ante, p. 1045.] Writ of certiorari dis-
missed under this Court’s Rule 60. Reported below: 571 F. 
2d 588.
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OPINIONS OF INDIVIDUAL JUSTICES IN 
CHAMBERS

NEW YORK TIMES CO. et  al . v . JASCALEVICH

ON APPLICATION FOR STAY

No. A-38. Decided July 11, 1978

Mr . Justice  White .
Since Mr . Justice  Brennan  has disqualified himself in this 

matter, I have before me an application for stay of an order 
of the Supreme Court of New Jersey of July 6, 1978, which 
refused to stay and denied leave to appeal from an order of a 
state trial court refusing to quash a subpoena issued in the 
course of an ongoing criminal trial for murder. The order of 
the trial court, issued June 30, ordered the New York Times 
Co. and Myron Farber, a reporter for the New York Times, 
to produce certain documents covered by a subpoena served 
upon them in New York pursuant to the Uniform Act to 
Secure the Attendance of Witnesses from Without a State in 
Criminal Proceedings, N. J. Stat. Ann. §§ 2A:81-18 to 2A: 
81-23 (West 1976). The subpoena was issued at the behest 
of the defendant in the New Jersey murder trial; and the 
documents, which were sought for the purpose of cross- 
examining prosecution witnesses, included statements, pictures, 
recordings, and notes of interviews with respect to witnesses 
for the defense or prosecution. The subpoena was challenged 
by applicants on the grounds that it was overbroad and sought 
irrelevant material and hence was illegal under state law; that 
it violated the state Reporter’s Shield Law; and that it in-
vaded rights of the reporter and the press protected by the 
First Amendment to the United States Constitution.

In denying the motion to quash and in ordering in camera 
1301 
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inspection, the trial judge, having already certified that the 
documents sought were “necessary and material for the de-
fendant in this criminal proceeding,” stated that when the 
materials had been produced for his inspection, he would afford 
applicants a full hearing on the issues, including the state-law 
issues of the scope of the subpoena and the materiality of the 
documents sought, as well as upon the claim under the state 
Shield Law.

I cannot with confidence predict that four Members of the 
Court would now vote to grant a petition for certiorari at this 
stage of the proceedings. Orders denying motions to quash 
subpoenas are not usually appealable in the federal court 
system, United States v. Nixon, 418 U. S. 683, 690-691 (1974); 
United States v. Ryan, 402 U. S. 530, 532 (1971); Cobbledick 
v. United States, 309 U. S. 323, 324-326 (1940); Alexander v. 
United States, 201 U. S. 117 (1906), and since leave to appeal 
was denied in this case it may be that such orders are not 
appealable in the New Jersey system. The applicants insist 
that, as a constitutional matter, the rule must be different 
where, as here, the subpoena runs against a reporter and the 
press, and that more basis for enforcing the subpoena must be 
shown than appears in this record. There is no present 
authority in this Court that a newsman need not produce 
documents material to the prosecution or defense of a criminal 
case, cf. Branzburg v. Hayes, 408 LT. S. 665 (1972), or that the 
obligation to obey an otherwise valid subpoena served on a 
newsman is conditioned upon the showing of special circum-
stances. But if the Court is to address the issue tendered by 
applicants, it appears to me that it would prefer to do so at a 
later stage in these proceedings. The asserted federal issue 
might not survive the trial court’s in camera inspection should 
applicants prevail on any of their state-law issues. Nor, in 
light of the trial court’s evident views that the documents 
sought appear sufficiently material to warrant in camera in-
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spection, do I perceive any irreparable injury to applicants’ 
rights that would warrant staying the enforcement of the 
subpoena at this juncture. Cf. United States v. Nixon, supra, 
at 714.

The application for stay is denied. Of course, applicants 
are free to seek relief from another Justice.
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NEW YORK TIMES CO. et  al . v . JASCALEVICH

ON REAPPLICATION FOR STAY

No. A-38. Decided July 12, 1978

Reapplication for stay of New Jersey Supreme Court’s order, following 
denial of initial application, see ante, p. 1301, is denied. At this prema-
ture stage of the state-court proceedings, applicants have failed to meet 
the burden for issuance of such a stay—a showing that there is “a 
balance of hardships in their favor” and that four Justices of this Court 
likely would vote to grant certiorari.

Mr . Justi ce  Marshall .
The New York Times and one of its journalists have applied 

to me for a stay of an order of the Supreme Court of New 
Jersey, issued July 6, 1978, pending the filing and disposition 
of applicants’ petition for certiorari. Mr . Justice  White  
yesterday denied the application, and the pertinent facts are 
stated in his opinion. Ante, p. 1301. The principle issue that 
applicants intend to raise in their petition for certiorari is 
whether,

“when a motion to quash a subpoena duces tecum issued 
to the news media is made, the court before which such 
motion is returnable shall be required to make threshold 
determinations with respect to the facial invalidity of the 
subpoena, as well as preliminary rulings on materiality 
and privilege, prior to compelling the production of all 
subpoenaed materials.” Application 10 (emphasis in 
original).

The standards for issuance of a stay pending disposition of 
a petition for certiorari are well established. Applicants bear 
the burden of persuasion on two questions: whether there is 
“a balance of hardships in their favor”; and whether four 
Justices of this Court would likely vote to grant a writ of 
certiorari. Beame v. Friends of the Earth, 434 U. S. 1310,
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1312-1314 (1977) (Marshall , J., in chambers). Their 
“burden is particularly heavy when, as here, a stay has been 
denied by the [lower courts],” id., at 1312, in this case 
including two appellate courts as well as the trial court. 
Here, moreover, a stay has been denied by another Justice 
of this Court.

I do not believe that applicants have met their burden. 
There are, of course, important and unresolved questions 
regarding the obligation of a newsperson to divulge confiden-
tial files and other material sought by the prosecution or 
defense in connection with criminal proceedings. It may well 
be, moreover, that forced disclosure of these materials, even to 
a judge for in camera inspection, will have a deleterious effect 
on the ability of the news media effectively to gather informa-
tion in the public interest, as is alleged by applicants.

It does not follow, however, that applicants are entitled to 
a stay at this stage in the proceedings. It has been the rule 
in the federal courts for many years that

“one to whom a subpoena is directed may not appeal the 
denial of a motion to quash that subpoena but must either 
obey its commands or refuse to do so and contest the 
validity of the subpoena if he is subsequently cited for 
contempt on account of his failure to obey.” United 
States v. Ryan, 402 U. S. 530, 532 (1971), citing Cob-
bledick v. United States, 309 U. S. 323 (1940).

While this rule is based on a federal statute and is thus not 
directly applicable here, the policies underlying it are clearly 
relevant to resolution of this stay application. These policies 
include a desire to avoid “obstructing or impeding an ongo-
ing judicial proceeding” and a corresponding interest in 
“hasten [ing] the ultimate termination of litigation.” United 
States v. Nixon, 418 U. S. 683, 690 (1974); see Cobbledick v. 
United States, supra, at 324-326. Such considerations cannot 
be ignored in evaluating the “balance of hardships” in this case 
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and the likelihood that four Justices would vote to grant 
certiorari.

Applicants are seeking a stay and certiorari in the midst of 
an ongoing criminal trial. If a stay were granted, the trial 
might be interrupted to await this Court’s decision on the 
certiorari petition, or, if the trial proceeded to conviction, 
reversal on appeal might result from the defendant’s inability 
to obtain evidence that he apparently considers vital to his 
defense. It is true, of course, that either of these undesirable 
outcomes might occur if applicants refuse to comply with the 
subpoena and are adjudicated in contempt. At that point, 
however, the judicial system would have done all that it could 
do to obtain the materials sought by the defense.

In light of these considerations, applicants are plainly not 
entitled to a stay at this time. This conclusion is buttressed 
by the fact that, if applicants do refuse to comply with the 
subpoena, they presumably will have an opportunity in 
subsequent contempt proceedings to raise the same arguments 
that they seek to raise here. This case, moreover, involves 
an order to turn materials over to a judge for in camera in-
spection ; whether the materials will eventually be released to 
the defense and the public is a matter yet to be litigated.

The application for a stay is denied.
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REPRODUCTIVE SERVICES, INC. v. WALKER, 
DISTRICT JUDGE

ON APPLICATION FOR STAY

No. A-1091. Decided July 17, 1978

Application to stay Texas Supreme Court’s order denying applicant 
medical clinic operator’s motion for a writ of mandamus directed to 
respondent trial judge to overturn his order that applicant produce 
certain medical records in a medical malpractice suit against it is denied 
on the condition that the parties agree to a protective order ensuring the 
privacy of patients at applicant’s clinics. It does not appear at this 
time that there is any irreparable injury to any patient’s privacy inter-
ests justifying a stay.

Mr . Just ice  Brennan .
I have before me an application1 to stay an order of the 

Supreme Court of Texas, which denied applicant’s motion for 
a writ of mandamus directed to respondent. The questions at 
issue here arise in a suit brought by Claudia E. Lott against 
applicant, which in essence charged applicant with medical 
malpractice in performing an abortion on Mrs. Lott. The 
complaint further charged applicant with violating the Texas 
Deceptive Trade Practices-Consumer Protection Act, Texas 
Bus. & Com. Code Ann. § 17.41 et seq. (Supp. 1977), in that 
applicant misrepresented the quality of care it was prepared 
to provide and failed to disclose material information regard-
ing the risks involved in procedures used at applicant’s 
abortion clinics. The State of Texas was allowed to intervene 
in this action pursuant to the Deceptive Practices Act. Mrs. 
Lott and the State of Texas are the true parties in interest here.

Mrs. Lott caused a subpoena duces tecum to be issued 
against applicant. This subpoena sought the medical records 

1 This application was originally presented to Mr . Just ice  Powel l  as 
Circuit Justice and, in his absence, was referred to Mr . Just ice  Rehn -
quist , who denied the application.



1308 OCTOBER TERM, 1978

Opinion in Chambers 439U.S.

of five named patients at applicant’s clinics and also sought the 
medical records of any other patient who had any major or 
serious complications arising from an abortion at applicant’s 
clinics or who had received certain medications. Applicant 
sought to quash this subpoena on the ground of invasion of 
its patients’ privacy. This motion was granted in part by 
the respondent trial judge, who ruled that the records must 
be turned over, but that patients’ names could be deleted. 
Applicant sought mandamus in the Supreme Court of Texas 
to overturn this order. Subsequently counsel for applicant, 
Mrs. Lott, and the State of Texas entered into a consent order 
and temporary injunction in which applicant agreed that on 
determination of applicant’s petition for mandamus the State 
could take discovery “on all names of all patients of [appli-
cant’s] Clinics throughout the State and all records on the 
nature of the conditions shown in those records.”

The question sought to be raised by applicant—whether the 
names of abortion patients can be obtained by discovery for 
use in a civil suit against a person or clinic performing abor-
tions where, as here, the parties have not agreed to a protective 
order to ensure the privacy of those patients—is a serious one. 
If this question were in fact presented by this case, I am of the 
view that four Members of this Court would vote to grant 
certiorari to hear it.2 However, this issue is not presented 
here. First, the order of the trial court challenged by appli-
cant’s petition for mandamus did in fact provide that the 
names of applicant’s patients could be deleted. Second, the 
State of Texas has represented in its response in this Court 
that it is prepared to enter into a protective order which will 
ensure the privacy of all patients at applicant’s clinics. In 
light of the representations of the State of Texas, there is no 
irreparable injury to any patient’s privacy interests which

2 Applicant has styled its application as one for a stay pending petition 
for mandamus, but the appropriate avenue of relief would be by certiorari, 
and I so read the papers.
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would justify a stay of the order of the Supreme Court of 
Texas.

Therefore, on express condition that the parties agree to a 
protective order ensuring the privacy of patients at applicant’s 
clinics, the stay I entered on July 10,1978, in these proceedings 
is hereby dissolved. If such a protective order is not entered, 
applicant may resubmit a further stay application.
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FARE, ACTING CHIEF PROBATION OFFICER v. 
MICHAEL C.

ON APPLICATION FOR STAY

No. A-33. Decided July 28, 1978

Application to stay, pending the filing of a petition for certiorari, California 
Supreme Court’s judgment ordering a rehearing in the trial court for 
respondent juvenile on the ground that a confession obtained after 
respondent had requested his probation officer’s presence and relied on 
by the trial court in finding respondent guilty of murder was inadmis-
sible under Miranda v. Arizona, 384 U. S. 436, is granted. The order in 
question was predicated on federal, not state, grounds; the balance of 
equities favors applicant; and it is likely that four Justices of this Court 
will vote to grant certiorari.

See: 21 Cal. 3d 471, 579 P. 2d 7.

Mr . Just ice  Rehnquist , Circuit Justice.
Applicant requests a stay of enforcement of a judgment of 

the California Supreme Court ordering a rehearing for re-
spondent under Cal. Welf. & Inst. Code Ann. § 602 (West 
Supp. 1978). The Superior Court of Los Angeles County 
had originally committed respondent to the California Youth 
Authority as a ward of the court after finding that he was 
guilty of murder. That committal was affirmed by the Cali-
fornia Court of Appeal. On May 30, 1978, the California 
Supreme Court reversed, holding that a confession relied on 
by the Superior Court was inadmissible under Miranda v. 
Arizona, 384 U. S. 436 (1966). In re Michael C., 21 Cal. 3d 
471, 579 P. 2d 7. It ruled that when a juvenile, during the 
course of a custodial interrogation, requests the presence of 
his probation officer, all interrogation must cease and any 
statement taken after that point is inadmissible at the adju-
dication hearing. I have decided to grant the stay so that 
the full Court can consider the applicant’s petition for cer-
tiorari and the important Miranda questions that underlie it.
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Three pertinent inquiries are usually made in evaluating a 
request for stay of enforcement of an order of a state court: 
whether that order is predicated on federal as opposed to state 
grounds; whether the “balance of equities” militates in favor 
of the relief requested by applicant; and whether it is likely 
that four Justices of this Court will vote to grant certiorari. 
Recognizing that the case for a stay is a relatively close one, I 
conclude that each of these questions must be answered in 
the affirmative.

The decision of the California Supreme Court is clearly 
premised on the Federal Constitution. It is posited as an 
extrapolation of Miranda and there are no references to state 
statutory or constitutional grounds. The California Supreme 
Court cases relied on were also efforts to determine the impli-
cations of Miranda and did not purport to construe the State 
Constitution. See People v. Burton, 6 Cal. 3d 375, 491 P. 2d 
793 (1971); People v. Randall, 1 Cal. 3d 948, 464 P. 2d 114 
(1970).

The “balance of equities” presents a more difficult question. 
Applicant argues that a stay is imperative, because a rehear-
ing in Superior Court would preclude this Court’s review of 
the California Supreme Court’s decision. If on retrial the 
respondent is committed to the Youth Authority on the basis 
of evidence other than the confession, the instant controversy 
will be moot.*  On the other hand, should the Superior Court 
find the remaining evidence insufficient to order a committal, 
this prosecution would terminate and any effort by the State 
to appeal such a determination would be bound to raise serious 
if not insuperable difficulties under both California law and 
the Double Jeopardy Clause. See Miranda v. Arizona, supra, 
at 497-499, and n. 71.

*The California Court of Appeal suggested that if the confession were 
suppressed, there would be insufficient evidence in the record to sustain a 
finding of guilt. In re Michael C., 21 Cal. 3d 471, 481 n. 2, 579 P. 2d 7, 
13 n. 2 (1978) (Clark, J., dissenting).
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The law enforcement efforts of the State of California will 
be substantially affected by the California Supreme Court’s 
decision. The ruling builds upon the Miranda prescription 
that “ [i] f the individual states that he wants an attorney, the 
interrogation must cease until an attorney is present,” 384 
U. S., at 474; but it goes well beyond the express language 
of the Miranda decision. For example, the Supreme Court of 
California said in the course of its opinion here:

“Michael wanted and needed the advice of someone whom 
he knew and trusted. He therefore asked for his proba-
tion officer—a personal advisor who would understand 
his problems and needs and on whose advice the minor 
could rely. By analogy to [People v. Burton, 6 Cal. 3d 
375, 491 P. 2d 793 (1971)], we hold that the minor’s 
request for his probation officer—essentially a ‘call for 
help’—indicated that the minor intended to assert his 
Fifth Amendment privilege. By so holding, we recognize 
the role of the probation officer as a trusted guardian 
figure who exercises the authority of the state as parens 
patriae and whose duty it is to implement the protective 
and rehabilitative powers of the juvenile court.

“Here ... we face conduct which, regardless of considera-
tions of capacity, coercion or voluntariness, per se invokes 
the privilege against self-incrimination. Thus our ques-
tion turns not on whether the defendant had the ability, 
capacity or willingness to give a knowledgeable waiver, 
and hence whether he acted voluntarily, but whether, 
when he called for his probation officer, he exercised his 
Fifth Amendment privilege. We hold that in doing so 
he no less invoked the protection against self-incrimina-
tion than if he asked for the presence of an attorney.” 
21 Cal. 3d, at 476-477, 579 P. 2d, at 10-11.

The court explicitly eschewed a “totality of circumstances” 
analysis; respondent’s waiver of his Miranda rights, his experi-
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ence in custodial settings, or any other factor that might bear 
on the voluntariness of his confession was simply irrelevant.

Although the California Supreme Court made some effort 
to limit its holding to probation officers, it is unclear what 
types of requests authorities must now regard as per se invoca-
tions of the Fifth and Fourteenth Amendment privilege 
against self-incrimination. Many relationships could be char-
acterized as ones of trust and understanding; indeed, it seems 
to me that many of these would come to mind long before 
the probationer-probation officer relationship. In fact, under 
California law the probation officer is charged with the duty 
to file charges against a minor if he has any knowledge of an 
offense. Cal. Welf. & Inst. Code Ann. §§ 650, 652-655 (West 
Supp. 1978). Certainly that also encompasses a duty of rea-
sonable investigation. It would be a breach of that duty for 
the probation officer to withhold information regarding an 
offense or advise a probationer that he should not cooperate 
with the police. These considerations troubled Justice Mosk, 
who noted in his separate concurrence in this case that 
“[w]here a conflict between the minor and the law arises, the 
probation officer can be neither neutral nor in the minor’s 
corner.” 21 Cal. 3d, at 479, 579 P. 2d, at 12. To treat a 
request for the presence of an enforcement officer as a per se 
invocation of the right to remain silent cannot but create 
serious confusion as to where the line is to be drawn in other 
custodial settings.

Respondent asserts that this injury is outweighed by the 
fact that a stay delays ultimate disposition of the charges 
against him, and that he has been in the custody of the Youth 
Authority for over two years. Obviously the weight of this 
argument depends on one’s view of the merits. If certiorari 
is granted in this case and a majority of this Court finds 
respondent’s confession admissible as a matter of federal con-
stitutional law, then the original disposition order will not be 
disturbed and detention during deliberations in this Court will 
not exceed the time set in the original order.
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Ultimately, therefore, my decision to stay enforcement of 
the California Supreme Court’s order must rest on my assess-
ment of the likelihood that four Justices will vote to grant 
certiorari and that the applicant will prevail on the merits. 
This Court is tendered many opportunities by unsuccessful 
prosecutors and unsuccessful defendants to review rulings 
predicated on Miranda and related cases, and, as with many 
issues that recur in petitions before this Court, we decline most 
such tenders. But some pattern has developed in the handling 
of Miranda issues that, I think, portends a substantial likeli-
hood of success for the instant petition.

Miranda v. Arizona was decided by a closely divided Court 
in 1966. While the rigidity of the prophylactic rules was a 
principal weakness in the view of dissenters and critics outside 
the Court, its supporters saw that rigidity as the strength 
of the decision. It afforded police and courts clear guidance 
on the manner in which to conduct a custodial investigation: 
if it was rigid, it was also precise. But this core virtue of 
Miranda would be eviscerated if the prophylactic rules were 
freely augmented by other courts under the guise of “inter-
preting” Miranda, particularly if their decisions evinced no 
principled limitations. Sensitive to this tension, and to the 
substantial burden which the original Mira/nda rules have 
placed on local law enforcement efforts, this Court has been 
consistently reluctant to extend Miranda or to extend in any 
way its strictures on law enforcement agencies. I think this 
reluctance is shown by our decisions reviewing state-court 
interpretations of Miranda. As we noted in Oregon v. Hass, 
420 U. S. 714, 719 (1975), “a State may not impose . . . 
greater [Miranda] restrictions as a matter of federal constitu-
tional law when this Court specifically refrains from imposing 
them.” (Emphasis in original.)

In Michigan v. Tucker, 417 U. S. 433 (1974), we overturned 
a federal habeas ruling that all evidence proving to be the 
fruit of statements made without full Miranda warnings must
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be excluded at the subsequent state criminal trial. We over-
ruled a State Supreme Court in Oregon v. Hass, supra; we held 
that a statement was admissible for purposes of impeachment 
even though it was given after the defendant indicated a 
desire to telephone an attorney. This Court has also recently 
rejected contentions that a confession was inadmissible after 
a reiterated Miranda warning if some hours earlier the defend-
ant had indicated he did not want to discuss a different charge. 
Michigan v. Mosley, 423 U. S. 96 (1975). These are not to 
suggest that refusals to extend Miranda always please prose-
cutors, see Brown v. Illinois, 422 U. S. 590 (1975), or that this 
Court has shunned all logical developments of that opinion, 
see Doyle v. Ohio, 426 U. S. 610 (1976). But the overall 
thrust of these cases represents an effort to contain Miranda 
to the express terms and logic of the original opinion.

In our most recent pronouncement on the scope of Miranda, 
we found that the Oregon Supreme Court’s expansive defini-
tion of “custodial interrogation” read Miranda too broadly. 
Oregon v. Mathiason, 429 U. S. 492 (1977). Our reason for so 
ruling is probably best encapsulated in an observation we made 
in a similar context: “[S]uch an extension of the Miranda 
requirements would cut this Court’s holding in that case com-
pletely loose from its own explicitly stated rationale.” Beck-
with v. United States, 425 U. S. 341, 345 (1976). I think the 
decision of the California Supreme Court also risks cutting 
Miranda loose from its doctrinal moorings. The special status 
given legal counsel in Miranda’s, prophylactic rules is related 
to the traditional role of an attorney as expositor of legal 
rights and their proper invocation. He is also the principal 
bulwark between the individual and the state prosecutorial 
and adjudicative system. A probation officer simply does not 
have the same relationship to the accused and to the system 
that confronts the accused, and I believe this fact would 
lead four Justices of this Court to grant the State’s petition 
for certiorari in this case.
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The request for stay of the judgment of the California 
Supreme Court pending consideration of a timely petition for 
certiorari by the applicant is accordingly granted, to remain 
in effect until disposition of the petition for certiorari. If the 
petition is granted, this stay is to remain in effect until this 
Court decides the case or until this Court otherwise orders.
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NEW YORK TIMES CO. et  al . v . JASCALEVICH

ON APPLICATION FOR STAY

No. A-lll. Decided August 1, 1978

Mr . Justi ce  White .
This is an application for a stay of an order of the Supreme 

Court of New Jersey refusing to stay, except temporarily to 
permit this application, an order of the Superior Court of New 
Jersey holding applicants in civil contempt for refusing to 
obey a subpoena for documents that was issued at the behest 
of the defendant in the course of an ongoing murder trial and 
that the Superior Court refused to quash.1 Applicant Farber, 
a reporter for the New York Times, a newspaper, was com-
mitted to jail until he complied with the subpoena by sub-
mitting the requested documents for in camera inspection by 
the trial judge; and the New York Times Co., the cor-
poration owning and controlling the newspaper, was ordered 
to pay $5,000 for each day of noncompliance with the sub-
poena. Both applicants were also found guilty of criminal 
contempt. On appeal to the Superior Court of New Jersey, 
Appellate Division, that court stayed the convictions for 
criminal contempt but refused to stay the civil contempt judg-
ment. It did expedite the appellate proceedings, which are 
still pending. The Supreme Court of New Jersey in turn 
refused to stay the Superior Court’s judgment and to take 
immediate jurisdiction of the appeal.

1 Judge Arnold informed applicants that he would not rule on the 
merits of their motion to quash until he had the opportunity to examine 
the documents in camera. He then ordered the production of the docu-
ments for his inspection. Applicants unsuccessfully appealed through 
the New Jersey system seeking a stay of Judge Arnold’s order. They 
then took their application to two individual Justices of this Court, both 
of whom denied relief. Ante, p. 1301 (Whit e , J., in chambers) ; ante, 
p. 1304 (Marsh al l , J., in chambers).
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This application for stay, which then followed, was ad-
dressed to Mr . Justice  Brennan , but upon his recusal was 
referred to me at 11 a. m. on July 28. Because the stay 
entered by the New Jersey Supreme Court would otherwise 
have expired an hour later, a temporary stay was entered to 
permit an examination of the somewhat voluminous papers 
filed in support of the application and to consider a response 
which was requested from respondent.

There is an initial question of the jurisdiction of an individ-
ual Justice or of the Court to enter a stay in circumstances 
such as these. Under 28 U. S. C. § 2101 (f), a stay is author-
ized only if the judgment sought to be stayed is final and is 
subject to review by the Supreme Court on writ of certiorari.2 
Whether a state-court judgment is subject to review by the 
Supreme Court on writ of certiorari is in turn governed by 28 
U. S. C. § 1257, which provides that we have jurisdiction to 
review “[f]inal judgments or decrees rendered by the highest 
court of a State in which a decision could be had . . . .” Also, 
it is only final judgments with respect to issues of federal law 
that provide the basis for our appellate jurisdiction with re-
spect to state-court cases.

Although an order, such as is involved in this case, refusing 
to quash a subpoena and directing compliance would ordinarily

2 “In any case in which the final judgment or decree of any court 
is subject to review by the Supreme Court on writ of certiorari, the execu-
tion and enforcement of such judgment or decree may be stayed for a 
reasonable time to enable the party aggrieved to obtain a writ of certio-
rari from the Supreme Court. The stay may be granted by a judge of 
the court rendering the judgment or decree or by a justice of the Supreme 
Court, and may be conditioned on the giving of security, approved by such 
judge or justice, that if the aggrieved party fails to make application for 
such writ within the period allowed therefor, or fails to obtain an order 
granting his application, or fails to make his plea good in the Supreme 
Court, he shall answer for all damages and costs which the other party 
may sustain by reason of the stay.”
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not satisfy the finality requirement, United States v. Nixon, 
418 U. S. 683, 690-691 (1974), and cases cited, a criminal or 
civil contempt judgment imposed for refusing to obey the 
order presents a different consideration. At least where such 
judgments are entered against nonparty witnesses, such as 
the present applicants, the judgments are “final” for the pur-
poses of appellate jurisdiction within the federal system.3 
They are also final for purposes of this Court’s jurisdiction to 
review state-court judgments if they have been rendered by 
the highest court of the State in which decision could be had.

In this case, the New Jersey Superior Court entered civil 
and criminal contempt judgments against each of the appli-
cants. Appeals from these judgments are pending in the 
Appellate Division. The criminal contempt judgments have 
been stayed; but both the Appellate Division and the New 
Jersey Supreme Court have refused to stay the judgments 
for civil contempt, and it is the civil judgment that is the 
object of the present stay application. Because the judg-
ment for civil contempt remains under review in the New 
Jersey appellate courts, it would not appear to be a final judg-
ment “rendered by the highest court of a State in which a de-
cision could be had.” This was the case in Valenti v. Spector, 
7$ S. Ct. 7, 3 L. Ed. 2d 37 (1958), where Mr. Justice Harlan, as 
Circuit Justice, was asked to stay an order committing appli-
cants to jail for contumacious refusal to answer certain ques-
tions. He denied the applications “for lack of jurisdiction, 

3 Nelson v. United States, 201 U. S. 92, 97-98 (1906); Bessette v. W. B. 
Conkey Co., 194 U. 8. 324, 337-338 (1904); United States v. Reynolds, 
449 F. 2d 1347 (CA9 1971); In re Vericker, 446 F. 2d 244 (CA2 
1971); In re Manufacturers Trading Corp., 194 F. 2d 948, 955 (CA6 
1952); see Doyle n . London Guarantee Co., 204 U. S. 599, 605 (1907); cf. 
Nye x. United States, 313 U. S. 33 (1941); Fox v. Capital Co., 299 U. S. 
105, 107 (1936); Alexander v. United States, 201 U. S. 117, 121 (1906). 
See generally 9 J. Moore, Federal Practice If 110.13 [4], p. 166 (1975).
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and, in any event, in the exercise of my discretion,” saying 
among other things:

“. . . The federal questions sought to be presented go-
ing to the validity of these commitments are prematurely 
raised here, since none of them has yet been passed upon 
by the highest court of the State in which review could 
be had. See 28 U. S. C. § 1257. ... The appeals of peti-
tioners Valenti, Riccobono, Mancuso and Castellano are 
still pending undetermined in the state Appellate Divi-
sion. The direct appeal of petitioner Miranda to the 
state Court of Appeals also stands undetermined.” Id., 
at 8, 3 L. Ed. 2d, at 39.

The rule would appear to be, as Mr. Justice Goldberg ob-
served: “Of course, no stay should be granted pending an 
appeal which would not lie.” Rosenblatt v. American Cyana- 
mid Co., 86 S. Ct. 1, 3, 15 L. Ed. 2d 39, 42 (1965) (in 
chambers).

Applicants insist, however, that the refusal to stay the civil 
contempt judgments brings the case within 28 U. S. C. §§ 1257 
and 2101 (f) because (1) if the applicants comply with the 
order, they forfeit the very First Amendment right which they 
claim, that is, the right to refuse to turn over to a court what 
they consider to be the confidential files of the reporter, at 
least until the court demanding them has provided further 
justification for its order than it has to this date; and (2) if 
applicants do not comply, they will suffer continuing and 
irreparable penalties for exercising their claimed First Amend-
ment rights.

Applicants are not without some support for their position. 
In Nebraska Press Assn. v. Stuart, 423 U. S. 1327 (1975) 
(Blackm un , J., in chambers), a state trial court had entered 
an order prohibiting the publication of certain information 
about a pending criminal case. The order was not stayed 
pending appeal to the Nebraska Supreme Court. After initi-
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ally refusing a stay, 423 U. S. 1319 (1975), Mr . Justi ce  
Blackmu n  concluded that the delay in the Nebraska courts 
“exceedjed] tolerable limits” and entered a partial stay. He 
recognized that in a meaningful sense “the lower court’s judg-
ment is not one of the State’s highest court, nor is its decision 
the final one in the matter,” 423 U. S., at 1329; but he rea-
soned that a partial stay should be entered anyway:

“Where, however, a direct prior restraint is imposed upon 
the reporting of news by the media, each passing day may 
constitute a separate and cognizable infringement of the 
First Amendment. The suppressed information grows 
older. Other events crowd upon it. To this extent, 
any First Amendment infringement that occurs with each 
passing day is irreparable. By deferring action until 
November 25, and possibly later, the Supreme Court 
of Nebraska has decided, and, so far as the intervening 
days are concerned, has finally decided, that this restraint 
on the media will persist. In this sense, delay itself is 
a final decision. I need not now hold that in any area 
outside that of prior restraint on the press, such delay 
would warrant a stay or even be a violation of federal 
rights. Yet neither can I accept that this Court, or any 
individual Justice thereof, is powerless to act upon the 
failure of a State’s highest court to lift what appears to 
be, at least in part, an unconstitutional restraint of the 
press. When a reasonable time in which to review the 
restraint has passed, as here, we may properly regard the 
state court as having finally decided that the restraint 
should remain in effect during the period of delay. I 
therefore conclude that I have jurisdiction to act upon 
that state-court decision.” Id., at 1329-1330.

It should also be noted that the Court later found it unneces-
sary to decide whether the stay had been properly entered, 
Nebraska Press Assn. v. Stuart, 423 U. S. 1010 (1975), but 
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that in deciding the merits of the controversy, the Court 
referred to Mr . Justi ce  Blackmun ’s “careful decision” with 
respect to the stay issue, Nebraska Press Assn. v. Stuart, 427 
U. S. 539, 544 n. 2 (1976).

Of course, Mr . Justi ce  Blackmu n partially stayed an 
order imposing a prior restraint upon the press, and this is 
not a prior-restraint case. Farber has been jailed and the 
company has been fined until they comply with the court’s 
order, but it is doubtful, to say the least, that a state court’s 
refusal to grant bail or to stay a criminal judgment pending 
appeal in the state courts automatically transforms the judg-
ment into a case reviewable here on the merits and hence 
subject to a stay order under § 2101 (f) by the Court or by 
an individual Justice. I am nevertheless inclined to think 
that the question of our jurisdiction is not frivolous and is 
sufficiently substantial that the Court and an individual 
Justice necessarily have power to issue a stay pending a final 
determination of the jurisdictional issue—and should enter 
such a stay if there are otherwise adequate grounds for doing so.

Proceeding on this basis, then, I conclude that the applica-
tion for stay should be denied. There is no present authority 
in this Court either that newsmen are constitutionally privi-
leged to withhold duly subpoenaed documents material to the 
prosecution or defense of a criminal case or that a defendant 
seeking the subpoena must show extraordinary circumstances 
before enforcement against newsmen will be had. Cf. Branz- 
burg v. Hayes, 408 U. S. 665 (1972); see Zurcher v. Stanford, 
Daily, 436 U. S. 547, 566-567 (1978). But even if four or more 
Members of the Court would hold that a reporter’s obligation 
to comply with the subpoena is subject to some special show-
ing of materiality not applicable in the case of ordinary third- 
party witnesses, I would not think that they would accept 
review of this case at this time. The order at issue directs 
submission of the documents and other materials for only an
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in camera inspection; it anticipates a full hearing on all issues 
of federal and state law; and it is based on the trial court’s 
evident views that the documents sought are sufficiently ma-
terial to warrant at least an in camera inspection.

In United States v. Nixon, 418 U. S. 683 (1974), we recog-
nized a constitutionally based privilege protecting Presidential 
communications in the exercise of Art. II powers, but we held 
that there had been a sufficient initial showing of materiality 
to warrant requiring the President to submit the subpoenaed 
documents for in camera examination. Here, the Superior 
Court has twice issued a certificate under the Uniform Act to 
Secure the Attendance of Witnesses from Without a State in 
Criminal Proceedings, N. J. Stat. Ann. §§ 2A: 81-18 to 2A:81- 
23 (West 1976), declaring that the documents sought “are 
necessary and material” for the defendant on trial for murder 
in the New Jersey courts. In the first certificate the court 
declared that the materials sought

“contain statements, pictures, memoranda, recordings and 
notes of interviews of witnesses for the defense and prose-
cution in the above proceeding as well as information 
delivered to the Bergen County Prosecutor’s Office, and 
contractual information relating to the above. Specifi-
cally, the documents include a statement given to Mr. 
Farber by Lee Henderson of Whitmere, South Carolina 
and other witnesses and notes, memoranda, recordings, 
pictures and other writings in the possession, custody or 
control of The New York Times and/or Myron Farber.”

On the second occasion, the court certified:
“. . . That I have reviewed the petition of Raymond A. 

Brown and find, inter alia, that substantial constitutional 
rights of Dr. Jascalevich to a fair trial, compulsory process 
and due process of law are in jeopardy without the appear-
ance of Myron Farber and the documents so that an 
in camera examination can be made.
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“. . . That this certificate is made with the full aware-
ness of the totality of the proceeding before the Court— 
pre-trial, in the presence of the jury and outside the 
presence of the jury—which are hereby referenced. These 
include the testimony of: Myron Farber, Dr. Baden, Mr. 
Herman Fuhr, Judge Galda, Judge Calissi, Mr. Herman 
Fuhr [ sic], Mr. John Fischer, Detective Lange, Mr. 
Joseph Woodcock, and the proceedings regarding Myron 
Farber and the New York Times.”

These determinations were made by a trial judge after 
sitting through some 22 weeks of a criminal trial and based, 
among other grounds, on a defendant’s right to call witnesses 
for his defense, which includes the right to secure witnesses 
and materials for the purpose of impeaching the witnesses 
against him. Cf. Davis v. Alaska, 415 U. S. 308 (1974). 
Furthermore, these conclusions have not been disturbed by 
the New Jersey appellate courts, each of which has refused 
to stay the order for in camera inspection as well as the ensu-
ing civil contempt judgments. In my view, the proceedings 
to date satisfy whatever preconditions to the enforcement of 
the subpoena that may be applicable in this case.

On this record, I would not vote to grant certiorari and am 
unconvinced that four other Justices would do so. It also 
appears to me, as it did on the earlier application for stay, 
that in camera inspection of these documents by the court will 
not result in any irreparable injury to applicants’ claimed, 
but unadjudicated, rights that would warrant staying the en-
forcement of the subpoena at this time, with its consequent 
impact on a state criminal trial. It should also be noted that 
applicants’ resistance to the subpoena and the order rest on 
state law as well as federal grounds; that the Superior Court 
deems inspection necessary to inspect the documents in con-
nection with ruling on the state claims including the claim of 
protection under the state “Shield” statute; and that if appli-
cants prevail on those grounds, it will be unnecessary to deal
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with whatever federal constitutional grounds might also be 
urged.

For these reasons, I decline to grant the application for stay 
pending the filing of a petition for certiorari, and the tem-
porary stay I have entered will expire at 12 noon tomorrow, 
August 2, 1978.
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TRUONG DINH HUNG v. UNITED STATES

ON APPLICATION FOR BAIL

No. A-73. Decided August 4, 1978

Application of Vietnamese citizen for bail, pending his appeal to the Court 
of Appeals from his conviction for espionage and related offenses, is 
granted where there was insufficient basis for the District Court to 
revoke bail on the ground of a risk that applicant would flee from the 
country.

Mr . Justice  Brennan .
This is an application1 for bail pending appeal to the Court 

of Appeals for the Fourth Circuit from the conviction of appli-
cant on May 19, 1978, following a jury trial in the United 
States District Court for the Eastern District of Virginia, of 
conspiracy to commit espionage (Count 1); conspiracy to 
violate laws prohibiting the unlawful conversion of Govern-
ment property and the communication of classified informa-
tion to a foreign agent (Count 2); espionage (Count 3); theft 
of Government property (Count 5); acting as a foreign agent 
without registration (Count 6); and unlawful transmission of 
defense information (Count 7).2 Applicant was sentenced 
to 15 years’ imprisonment on Counts 1 and 3, 2 years’ im-
prisonment on Count 2, and 5 years’ imprisonment on Counts 
5, 6, and 7, all sentences to be served concurrently.

The District Court admitted applicant to bail prior to trial 
in the amount of $250,000, but immediately after appli-
cant’s conviction revoked the bail pursuant to 18 U. S. C. 
§ 3148,3 stating three reasons: (1) the substantial evidence

1 This application was originally presented to Mr . Chie f Just ice  
Burge r  as Circuit Justice. In his absence it was referred to me.

2 See 18 U. S. C. §§ 371, 641, 793 (e), 794 (a) and (c), 951; 50 U. S. C. 
§§783 (b) and (c) (1970 ed.).

3 The statute states in the pertinent part:
“A person . . . who has been convicted of an offense and . . . has filed 

an appeal . . . shall be treated in accordance with the provisions of [18
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of guilt; (2) the seriousness of the crimes and the length 
of the potential sentences;* 4 and (3) the risk of flight, given 
the severity of the potential sentences and the fact that 
applicant was not an American citizen. The Court of Ap-
peals in an unreported opinion sustained the revocation, 
stating:

“The defendant is a Vietnamese citizen. The charge 
upon which he was convicted involved the receipt and 
transmission of classified information to the Vietnamese 
Ambassador in Paris. The defendant has not established 
a permanent residence in this country, and, should he 
flee to Vietnam, the United States would have no means 
to procure his return for the imposition of sentence or for 
sentence service.

“Under the circumstances, we find no abuse of discre-
tion of the district judge in denying the defendant bail 
pending appeal.”

See Application for Release Upon Reasonable Bail, Exhibit A, 
p. 2.

Applicant’s appeal presents, inter alia, an important ques-
tion heretofore specifically reserved by this Court in United 
States v. United States District Court, 407 U. S. 297 (1972), 
namely, “the scope of the President’s surveillance power with 
respect to the activities of foreign powers, within or without 
this country.” Id., at 308. There is a difference of view 

U. S. C. § 3146] unless the court or judge has reason to believe that no 
one or more conditions of release will reasonably assure that the person 
will not flee .... If such a risk of flight ... is believed to exist, or if it 
appears that an appeal is frivolous or taken for delay, the person may be 
ordered detained.”

4 At the time applicant faced the possibility of two life sentences as well 
as additional terms of imprisonment totaling 35 years. After the Court 
of Appeals had affirmed the District Court’s revocation of bail, applicant 
was sentenced to a maximum of only 15 years. He has not, however, 
brought this fact to the attention of either the District Court or the Court 
of Appeals by way of a motion for reconsideration of bail revocation.
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among the Courts of Appeals on this question. Compare 
Zweibon v. Mitchell, 170 U. S. App. D. C. 1, 58, 516 F. 2d 
594, 651 (1975) (en banc), with United States v. Butenko, 
494 F. 2d 593, 605 (CA3 1974) (en banc). See also Katz v. 
United States, 389 U. S. 347, 359 (1967) (Douglas, J., con-
curring); id., at 362 (White , J., concurring). The question 
arises in this case because of applicant’s challenge to the 
admission of evidence obtained from a wiretap placed in ap-
plicant’s apartment over a period of approximately three 
months without prior judicial warrant. As phrased in the 
application: “The court of appeals . . . will be asked to rule 
upon the government’s claim of power to conduct lengthy 
warrantless surveillance of domestic premises, in light not 
only of the fourth amendment but of the express authoriza-
tion of 18 U. S. C. § 2516 (l)(a) for the use of warrants in 
espionage cases.”

The uncertainty of the ultimate answer to this important 
constitutional question is not of itself, however, sufficient 
reason to continue applicant’s bail. Section 3148 expressly 
authorizes the detention of a convicted person pending appeal 
when “risk of flight ... is believed to exist.” It was the 
risk “[u]nder the circumstances” upon which the Court of 
Appeals rested its conclusion that “we find no abuse of dis-
cretion of the district judge in denying the defendant bail 
pending appeal.” This judgment is entitled to “great defer-
ence.” Harris v. United States, 404 U. S. 1232 (1971) (Doug-
las, J., in chambers). Nevertheless, “where the reasons for 
the action below clearly appear, a Circuit Justice has a non-
delegable responsibility to make an independent determina-
tion of the merits of the application.” Reynolds v. United 
States, 80 S. Ct. 30, 32, 4 L. Ed. 2d 46, 48 (1959) (Douglas, J., 
in chambers). See Mecom v. United States, 434 U. S. 1340, 
1341 (1977) (Powell , J., in chambers). The question for 
my “independent determination” is thus whether the evidence 
justified the courts below in reasonably believing that there
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is a risk of applicant’s flight. In making that determination, 
I am mindful that “[t]he command of the Eighth Amend-
ment that ‘[excessive bail shall not be required . . .’ at the 
very least obligates judges passing upon the right to bail to 
deny such relief only for the strongest of reasons.” Sellers v. 
United States, 89 S. Ct. 36, 38, 21 L. Ed. 2d 64, 66 (1968) 
(Black, J., in chambers).

Given this constitutional dimension, I have concluded that 
the reasons relied upon by the courts below do not constitute 
sufficient “reason to believe that no one or more conditions of 
release will reasonably assure” that applicant will not flee. 
The evidence referred to by the Court of Appeals is that appli-
cant maintained contact with the Vietnamese Ambassador in 
Paris; that he has not established a permanent residence in 
this country; and that, should applicant flee to Vietnam, the 
United States would have no means to procure his return.5 
But if these considerations suggest opportunities for flight, 
they hardly establish any inclination on the part of applicant 
to flee. And other evidence supports the inference that he is 
not so inclined. Applicant faithfully complied with the terms 
of his pretrial bail and affirmed at sentencing his faith in his 
eventual vindication and his intention not to flee if released on 
bail. He has resided continuously in this country since 1965, 
and has extensive ties in the community. He has produced 
numerous affidavits attesting to his character and to his 
reliability as a bail risk.6 He has maintained a close relation-
ship with his sister, a permanent resident of the United States 
since 1969. The equity in his sister’s Los Angeles home con-
stitutes a substantial measure of the security for applicant’s 
bail. In addition, applicant’s reply to the memorandum for 

5 The Solicitor General, in his memorandum in opposition, notes in addi-
tion that applicant’s parents and other close relatives still reside in Viet-
nam, and that applicant’s lack of a passport or other travel documents 
would present no great obstacle to his flight.

6 Applicant has filed 11 such affidavits; affiants include Ramsey Clark, 
Noam Chomsky, Richard Falk, and George Wald.
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the United States in opposition informs us that the “American 
Friends Service Committee and the National Council of 
Churches have come forward with large sums which are now 
in the registry of the court in Alexandria.”

I conclude, therefore, that there was insufficient basis for 
revocation of applicant’s bail following his conviction, and 
that his bail should be continued at $250,000 pending decision 
of his appeal by the Court of Appeals. The application is 
therefore remanded to the District Court for the determina-
tion of further appropriate conditions of release, and for fur-
ther proceedings consistent with this opinion.



NEW YORK TIMES CO. v. JASCALEVICH 1331

Opinion in Chambers

NEW YORK TIMES CO. et  al . v . JASCALEVICH

ON REAPPLICATION FOR STAY

No. A-lll. Decided August 4, 1978

Reapplication for stay of New Jersey Supreme Court’s order declining to 
stay civil contempt penalties imposed by the New Jersey Superior Court, 
pending the filing of a petition for certiorari, is denied. The imposition 
of contempt penalties in order to coerce applicants, a newspaper and 
one of its reporters, to submit for in camera inspection materials sought 
by the defendant in an ongoing murder trial, without first making an 
independent, threshold determination of materiality, relevance, and ne-
cessity, likely inhibits the exercise of First Amendment rights and raises 
a substantial constitutional question. However, it does not appear that 
four Justices of this Court would vote to grant certiorari at this time.

Mr . Just ice  Marshall , Circuit Justice.
The New York Times and one of its reporters, Myron 

Farber, have reapplied to me for a stay of an order issued 
by the Supreme Court of New Jersey on July 25, 1978, after 
Mr . Justice  White  denied their initial application on 
August 1, 1978. Ante, p. 1317.

At issue is the New Jersey Supreme Court’s denial of a 
motion for a stay of civil contempt penalties imposed by the 
Superior Court of Bergen County in order to coerce the appli-
cants to submit for in camera inspection materials sought by 
the defendant in a murder trial now in progress. The New 
Jersey Supreme Court also denied the applicants’ motion for 
direct certification of their appeals from the contempt orders 
entered by the Superior Court.

The applicants have requested a stay pending the filing 
and determination of their petition for certiorari, which would 
raise the issue

“whether the First and Fourteenth Amendments to the 
Constitution of the United States permit a State to incar-
cerate and fine a newsperson or newspaper to force them 
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to disclose to a court, in camera, all materials, including 
confidential sources and unpublished information, called 
for by a subpoena duces tecum, prior to making deter-
minations with respect to the facial invalidity of the 
subpoenas as well as claims of First Amendment and 
statutory shield law privileges, when such issues are raised 
in a motion to quash the subpoena duces tecum.”

Alternatively, they seek a stay pending review of those issues 
by the New Jersey appellate courts. This application was 
denied by Mr . Justice  White  and then referred to me. 
Although a single Justice would ordinarily refer a reapplication 
for a stay to the full Conference of this Court, as we are now 
in recess and widely scattered, such a referral is not immedi-
ately practicable.

I
A preliminary question is whether a Justice of this Court 

has jurisdiction to grant a stay under the circumstances of this 
case. Under 28 U. S. C. § 2101 (f), the execution and enforce-
ment of a judgment or decree may be stayed by a Member of 
this Court in “any case in which the final judgment or decree 
of any court is subject to review by the Supreme Court on 
writ of certiorari.” The application of that provision, in turn, 
depends upon 28 U. S. C. § 1257, which provides that this 
Court has jurisdiction to review “ [f]inal judgments or decrees 
rendered by the highest court of a State in which a decision 
could be had.”

The proceedings relevant here began with an order of the 
Superior Court on June 30, 1978, denying the applicants’ 
motion to quash the subpoena and directing them to produce 
the subpoenaed materials. The Superior Court declined to 
consider any constitutional or statutory claims of privilege 
until the applicants submitted the materials for in camera 
review. The applicants sought review of the Superior Court’s 
order before the Appellate Division and the New Jersey 
Supreme Court, on the grounds they intend to raise in their
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petition for certiorari. Both courts denied leave to appeal 
and declined to stay the order to produce. With the case in 
that posture, both Mr . Justice  White  and I denied the appli-
cants’ request for a stay.

Since the initial application for a stay, a different judge of 
the Superior Court on July 24 found the applicants guilty of 
both criminal and civil contempt for refusing to comply with 
the June 30 order to produce the subpoenaed materials. 
Without considering the issues that I previously had expected 
would be addressed in a contempt proceeding, see ante, at 
1305-1306, the Superior Court held that the applicants could 
not raise their constitutional or statutory challenges to the va-
lidity of the June 30 order to produce. As a coercive sanc-
tion for the civil contempt, the court sentenced Farber to 
jail and fined the New York Times $5,000 per day until the 
applicants complied with the order to produce. On the crimi-
nal contempt charges, Farber received a sentence of six months 
in jail and the New York Times was assessed a fine of $100,000.

The applicants appealed both the criminal and civil sanc-
tions, and the Appellate Division agreed to accelerate those 
appeals to the extent possible. The Appellate Division de-
cided to stay the criminal penalties against the applicants, but 
not the coercive civil penalties, which mandate immediate 
imprisonment of Farber. On July 25, the New Jersey Su-
preme Court also declined to stay the coercive penalties and 
refused to certify the applicants’ appeals for direct considera-
tion by that court. At present, the Appellate Division still 
has not set a date for hearing the applicants’ appeals.

In most cases where an appeal is still pending in the state 
courts, Members of this Court would not have jurisdiction to 
issue a stay under 28 U. S. C. § 2101 (f). See United 
States v. Nixon, 418 U. S. 683, 690-691 (1974). However, 
this Court has shown a special solicitude for applicants who 
seek stays of actions threatening a significant impairment of 
First Amendment interests. The inability of an applicant to 
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obtain timely substantive review by state courts of a serious 
First Amendment issue, prior to incurring substantial coercive 
penalties, may justify a determination that the applicant has 
satisfied the jurisdictional requirements of 28 U. S. C. § 2101 
(f). Even though this application does not involve a direct 
prior restraint, Mr . Justi ce  Blackmu n ’s  analysis in Nebraska 
Press Assn. v. Stuart, 423 U. S. 1327 (1975) (in chambers), is 
applicable here:

“When a reasonable time in which to review the restraint 
has passed, as here, we may properly regard the state 
court as having finally decided that the restraint should 
remain in effect during the period of delay. I therefore 
conclude that I have jurisdiction to act upon that state-
court decision.” Id., at 1330.

As in Nebraska Press, the delay by the appellate courts has 
left standing a serious intrusion on constitutionally protected 
rights. Mr . Justi ce  White  credited these same First Amend-
ment considerations when he determined to reach the merits 
of the present applicants’ request for a stay. Ante, p. 1317.

II
Although I agree with Mr . Just ice  White ’s  conclusion that 

he had the power to issue a stay at least until a final determi-
nation of the jurisdictional issue, I must differ with his con-
clusion on the merits of the constitutional questions raised by 
the applicants. As I observed in my previous opinion in this 
case:

“There are, of course, important and unresolved questions 
regarding the obligation of a newsperson to divulge con-
fidential files and other material sought by the prosecu-
tion or defense in connection with criminal proceedings. 
It may well be, moreover, that forced disclosure of these 
materials, even to a judge for in camera inspection, will 
have a deleterious effect on the ability of the news media
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effectively to gather information in the public interest, 
as is alleged by applicants.” Ante, at 1305.

Many potential criminal informants, for example, might well 
refuse to provide information to a reporter if they knew that 
a judge could examine the reporter’s notes upon the request 
of a defendant.

Given the likelihood that forced disclosure even for in 
camera review will inhibit the reporter’s and newspaper’s exer-
cise of First Amendment rights, I believe that some threshold 
showing of materiality, relevance, and necessity should be 
required. Cf. United States v. Nixon, supra. See generally 
Carey v. Hume, 160 U. S. App. D. C. 365, 492 F. 2d 631, cert, 
dismissed, 417 U. S. 938 (1974); Baker v. F <& F Investment, 
470 F. 2d 778 (CA2 1972), cert, denied, 411 U. S. 966 (1973) ; 
Democratic National Committee V. McCord, 356 F. Supp. 
1394 (DC 1973). Examination of the record submitted with 
this application discloses that the Superior Court did not 
make any independent determinations of materiality, rele-
vance, or necessity prior to ordering the applicants to submit 
the subpoenaed materials for in camera review.

Initially defense counsel submitted ex parte to the Su-
perior Court Judge an affidavit averring the need for “notes, 
memoranda, reports, statements, tape recordings and other 
written memorializations” of Farber’s interviews of witnesses. 
The affidavit provided only one example of a statement given 
to Farber by a potential witness. With respect to the other 
material requested, the affidavit included only a general asser-
tion of necessity, but afforded no factual basis for the judge to 
determine whether any of the documents other than the 
statement mentioned above were material, relevant, or neces-
sary for the defense. It cannot be supposed that the Su-
perior Court Judge knew from conducting the trial that the 
material requested met those criteria, because counsel 
failed to specify the materials that came within the terms of 
his extremely broad request. Conclusory assertions by de-
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fense counsel are insufficient to justify a subpoena of the 
breadth of the one involved here.

Moreover, an ex parte determination of materiality, rele-
vance, and necessity provides little assurance that First 
Amendment interests will not be infringed unnecessarily. 
Without affording counsel for the applicants an opportunity 
to respond and narrow the scope of the subpoena, the Superior 
Court issued a certificate under the Uniform Act to Secure the 
Attendance of Witnesses from Without a State in Criminal 
Proceedings, N. J. Stat. Ann. §§ 2A: 81-18 to 2A:81-23 (West 
1976), for all documents in the possession of the applicants 
that

“contain statements, pictures, memoranda, recordings and 
notes of interviews of witnesses for the defense and prose-
cution in the above proceeding as well as information 
delivered to the Bergen County Prosecutor’s Office, and 
contractual information relating to the above.”

Similarly, the second certificate issued by the Superior Court 
reveals no further consideration of materiality, relevance, and 
necessity. Although the certificate did add a list of a few of 
the witnesses who appeared at the trial, that listing at best 
argued in favor of a subpoena confined to documents regard-
ing those particular witnesses.

Just as the Superior Court Judge did not make any inde-
pendent determinations of materiality, relevance, and neces-
sity before issuing the certificates to obtain the subpoenas, 
neither did he make those determinations before requiring in 
camera inspection. Even after the criminal and civil con-
tempt proceedings, the applicants have been unable to obtain 
a state-court decision, except perhaps by implication from the 
Superior Court’s order of June 30, on the issue of whether a 
judge must make a threshold determination of materiality, 
relevance, and necessity before requiring them to submit the 
materials for in camera inspection.
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III
Were I deciding this issue on the merits, I would grant a 

stay pending the timely filing of a petition for certiorari or 
at least pending the Appellate Division’s consideration of the 
important constitutional and statutory issues raised by the 
applicants. But the well-established criteria for granting a 
stay are that the applicants must show “a balance of hard-
ships in their favor” and that the issue is so substantial that 
four Justices of this Court would likely vote to grant a writ of 
certiorari. Beame v. Friends of the Earth, 434 U. S. 1310, 
1312-1314 (1977) (Marsh all , J., in chambers). The appli-
cants here bear an especially heavy burden, for a single Jus-
tice will seldom grant an order that has been denied by 
another Justice. See Levy v. Parker, 396 U. S. 1204, 1205 
(1969) (Douglas, J., in chambers).

After reviewing the applicable decisions of this Court, I 
cannot conclude in good faith that at least four Justices would 
vote to grant a writ of certiorari with the case in its present 
posture. See United States v. Nixon, 418 U. S. 683 (1974); 
Branzburg v. Hayes, 408 U. S. 665 (1972). Consequently, I 
am compelled to deny this application for a stay.
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MIROYAN v. UNITED STATES

ON APPLICATION FOR STAY

No. A-99. Decided August 8, 1978*

Applications to stay, pending the filing and disposition of a petition for 
certiorari, Court of Appeals’ mandate issued upon affirming applicants’ 
drug convictions against the contention that evidence obtained through 
the use of a “beeper” attached to an airplane used by applicants to 
import marihuana into the country violated applicants’ rights under the 
Search and Seizure Clause of the Fourth Amendment is denied, where 
it appears unlikely that four Justices of this Court would vote to grant 
certiorari.

Mr . Justi ce  Rehnquist , Circuit Justice.
Applicants McGinnis and Miroyan seek a stay of the man-

date of the United States Court of Appeals for the Ninth 
Circuit pending both the filing of a petition for a writ of 
certiorari and this Court’s final disposition of their case. 
Their convictions for several drug-related offenses were se-
cured largely on evidence obtained through the use of an 
electronic tracking device, or “beeper,” attached to an airplane 
used by applicants to import several hundred pounds of Mexi-
can marihuana into this country. Applicants maintain that 
the Government’s installation and use of the beeper violated 
their rights under the Search and Seizure Clause of the Fourth 
Amendment and that the decision of the Ninth Circuit con-
flicts with decisions of other Courts of Appeals. Twice within 
the last year this Court has declined to review similar Fourth 
Amendment claims in strikingly similar cases. Houlihan n . 
State, 551 S. W. 2d 719 (Tex. Crim. App.), cert, denied, 
434 U. S. 955 (1977); United States v. Abel, 548 F. 2d 591 
(CA5), cert, denied, 431 U. S. 956 (1977). This fact 
leads me to conclude that unless applicants can demonstrate 

*Together with No. A-87, McGinnis v. United States, also on application 
for stay of the same mandate.
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a conflict among the Courts of Appeals of which this Court 
was unaware at the time of the previous denials of certiorari, 
or which has developed since then, applicants’ petition for 
certiorari will not command the four votes necessary for the 
granting of the writ in their case. While there is undoubtedly 
a difference of approach between the Circuits on the question, 
I am not sure that there is a square conflict, and I am even 
less sure that the granting of certiorari in this case would 
result in the resolution of any conflict which does exist. I 
think it quite doubtful that applicants’ petition for certiorari 
will be granted and have accordingly decided to deny the 
application for a stay.

Miroyan arranged with Aero Trends, Inc., of San Jose, Cal., 
to rent a Cessna aircraft for one week. On the day before the 
beginning of the rental period, pursuant to a United States 
Magistrate’s order and with the aircraft owner’s express per-
mission, Drug Enforcement Administration (DEA) agents 
installed a beeper in the aircraft. Miroyan and McGinnis 
then departed in the rented airplane and journeyed to Ciudad 
Obregon in the Republic of Mexico. Following in a United 
States Customs aircraft, federal agents monitored applicants’ 
trip into Mexico by means of the beeper’s signals and visual 
sightings. On May 11 Customs personnel in Phoenix, Ariz., 
picked up the beeper’s signals and determined that the air-
craft was returning to the United States. Federal agents 
again took to the air and tracked the aircraft’s progress to 
Lompoc, Cal., where McGinnis deplaned and checked into a 
Lompoc motel. Miroyan flew on to nearby Santa Ynez air-
port and was arrested while transferring several hundred 
pounds of marihuana from the airplane to a pickup truck. 
McGinnis was arrested at his motel room in Lompoc. Both 
men were separately tried and convicted of conspiracy to 
possess a controlled substance with intent to distribute, im-
portation of a controlled substance, and possession of a con-
trolled substance with intent to distribute.
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Applicants appealed their convictions to the Ninth Circuit, 
urging, inter alia, that the District Court had erred in refusing 
to suppress the marihuana and other evidence obtained as a 
result of the use of the beeper. In essence, applicants argued 
that the installation of the beeper and the monitoring of its 
signals constituted a search or searches within the meaning of 
the Fourth Amendment. Because the installation of the 
beeper had been authorized by a federal Magistrate, appli-
cants focused their attack on the sufficiency of the affidavit 
upon which the Magistrate’s order had been predicated. The 
Ninth Circuit examined the Fourth Amendment implications 
of both the installation of the beeper and the monitoring of 
its signals. Finding no distinction between visual surveillance 
and surveillance accomplished through the use of an elec-
tronic tracking device, the court held that the mere use of the 
beeper to monitor the location of the aircraft as it passed 
through public airspace did not infringe upon any reasonable 
expectation of privacy and therefore did not constitute a 
search subject to the warrant requirement of the Fourth 
Amendment. It went on to hold that the installation of the 
device, having been performed with the owner’s express con-
sent and prior to the beginning of the rental period, did not 
violate applicants’ Fourth Amendment rights. The court, 
having found neither search nor seizure, did not reach the 
question concerning the sufficiency of the affidavit.

Both the decision in this case and the decisions with which 
applicants claim it is in conflict used Katz v. United States, 
389 U. S. 347 (1967), as their point of departure. There this 
Court held that “[t]he Government’s activities in electroni-
cally listening to and recording the petitioner’s [telephone 
conversation] violated the privacy upon which he justifiably 
relied while using the telephone booth and thus constituted a 
‘search and seizure’ within the meaning of the Fourth 
Amendment.” Id., at 353.

In other cases in which enterprises similar to applicants’ 
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have been frustrated with the aid of electronic tracking 
devices, defendants have frequently cited Katz for the proposi-
tion that installation and use of the devices are searches sub-
ject to the strictures of the Fourth Amendment. In support 
of their contention that the Ninth Circuit’s position on this 
question is at odds with that of other Circuits, applicants 
point to United States v. Moore, 562 F. 2d 106 (CAI 1977) 
and United States v. Holmes, 521 F. 2d 859 (CA5 1975).

In Moore DEA agents, without the benefit of a warrant or 
the owner’s consent, surreptitiously attached beepers onto two 
vehicles parked by defendants in a shopping center parking 
lot. As the Court of Appeals for the First Circuit framed 
the issue: “The basic question [was] whether the use of beep-
ers so implanted to monitor the movements of the U-Haul 
van and the 1966 Mustang . . . violated defendants’ rea-
sonable expectations of privacy.” United States v. Moore, 
supra, at 112. That court answered the question affirma-
tively, but reasoned that the lessened expectation of privacy 
associated with motor vehicles justifies the installation and 
use of beepers without a warrant so long as the officers in-
stalling and using the device have probable cause. Finding 
the electronic surveillance in that case supported by probable 
cause to believe that defendants planned to manufacture a 
controlled substance, the court held that use of the beepers 
did not violate defendants’ Fourth Amendment rights.

In Holmes Government agents attached a beeper to defend-
ant’s van while defendant was in a nearby lounge negotiating 
with an undercover agent for the sale of 300 pounds of mari-
huana. The tracking device ultimately led to the seizure of 
over a ton of marihuana. In affirming the District Court’s 
order suppressing all evidence obtained through the use of the 
beeper, a panel of the Fifth Circuit held that installation of 
the beeper constituted a search within the Fourth Amendment 
and that Government agents “had no right to attach the 
beacon without consent or judicial authorization.” United 
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States v. Holmes, supra, at 865. An evenly divided en banc 
court affirmed the panel’s decision. 537 F. 2d 227 (1976).

Both Moore and Holmes are plainly different from this case 
with respect to one important fact: the beeper leading to 
the arrest of McGinnis and Miroyan was installed on their 
rented airplane with the owner’s express consent before pos- 1 
session of the aircraft passed to applicants. Equally plainly, 
the Fourth Amendment analysis employed by the Court of 
Appeals for the First Circuit differs from that employed by 
the Court of Appeals for the Ninth Circuit in this case. I do 
not think that the same can be said with respect to the Fifth 
and Ninth Circuits: Holmes was ultimately an affirmance of the 
District Court by an equally divided Court of Appeals on 
rehearing en banc; and, indeed, on two separate occasions 
since Holmes, the Fifth Circuit has rejected Fourth Amend-
ment claims on facts virtually identical to those of the in-
stant case on the ground that the owner-authorized installa-
tion of beepers on the airplanes there involved came within 
the third-party-consent exception to the warrant requirement. 
See United States v. Cheshire, 569 F. 2d 887 (1978); United 
States v. Abel, 548 F. 2d 591, cert, denied, 431 U. S. 956 
(1977).

The question, then, it seems to me, boils down to how 
significant the difference between the approaches of the First 
and Ninth Circuits is. Assuming that it is sufficiently sig-
nificant to ultimately lead this Court to grant certiorari to 
resolve the difference, is the Court likely to do so in this 
case? I think that in all probability this Court may even-
tually feel bound to decide whether Government agencies 
must have probable cause to install tracking devices on 
motor vehicles or in articles subsequently used in a criminal 
enterprise when the installation is expressly authorized by 
the owner of the vehicle or article. Such a decision could 
require a choice between the Ninth Circuit’s view that 
the operator of an airplane has no legitimate expectation of 
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privacy which would prevent observation of the plane’s move-
ment through the public airspace, and the First Circuit’s view 
that the operator of a vehicle does have an expectation “not 
to be carrying around an uninvited device that continuously 
signals his presence.” United States v. Moore, supra, at 112. 
Or conceivably this Court could choose to adopt the third- 
party-consent ruling of the Fifth Circuit. See United States 
v. Cheshire, supra.

But because the question is an important and recurring one, 
the Court is apt to feel that the case taken under consideration 
should pose the issue as clearly as possible. Having within 
the past year denied certiorari in two cases strikingly similar 
to applicants’, the Court is not likely to grant certiorari in 
this case unless such an action would appear to offer the strong 
likelihood of deciding an issue on which a square conflict exists. 
I simply cannot tell from the applicants’ motion papers or 
from the opinion of the Court of Appeals for the Ninth Cir-
cuit whether the District Court made any finding on the 
existence of probable cause, or whether the applicants’ argu-
ments to that court went to a lack of probable cause as well 
as to the insufficiency of the affidavit in support of the warrant. 
If upon review of the applicants’ petition for certiorari and 
the Government’s response thereto, it appears that there was 
in fact probable cause to justify installation of the beeper in 
this case, it seems to me very likely that this Court would 
hesitate to grant certiorari to decide the abstract proposition 
of whether probable cause is in fact required.

This latter factor also bears to some extent on applicants’ 
claim of irreparable injury should a stay not be granted. 
That claim is the customary one that should a stay be denied, 
but certiorari be granted and the position of the First Circuit 
be adopted as the law by this Court, they will have served 
time in prison under a judgment of conviction which will 
eventually be reversed. But on the papers before me, I think 
that even under their most favorable hypothesis, the most 
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applicants could expect is a remand to the Ninth Circuit for 
consideration by that court or by the District Court of whether 
there was probable cause. And if that question was resolved 
adversely to the applicants, there is no reason to think that 
their judgments of conviction would not again be affirmed by 
the Ninth Circuit.

Accordingly, applicants’ motions to stay the mandate of the 
United States Court of Appeals for the Ninth Circuit are 
denied.
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BRENNAN et  al . v . UNITED STATES POSTAL SERVICE

ON APPLICATION FOR STAY

No. A-152. Decided August 11, 1978

Application for stay, pending the filing and disposition of a petition for 
certiorari, of Court of Appeals’ judgment affirming an injunction against 
further operation of applicants’ hand delivery mail service in violation 
of the Private Express Statutes is denied, where it appears unlikely that 
four Justices of this Court would vote to grant certiorari.

Mr . Justice  Marshall , Circuit Justice.
Patricia H. Brennan and J. Paul Brennan have applied to 

me for a stay of the judgment of the Court of Appeals for the 
Second Circuit pending the filing and disposition by this Court 
of their petition for a writ of certiorari. Applicants operate a 
hand delivery mail service in Rochester, N. Y. The United 
States Postal Service (USPS) brought suit in the Western 
District of New York to enjoin operation of this service on 
the ground that the Private Express Statutes, 39 U. S. C. 
§§ 601-606 and 18 U. S. C. §§ 1693-1699, proscribe private car-
riage and delivery of “letters and packets.” Applicants con-
cede that the Private Express Statutes do indeed prohibit their 
activities, but they challenge the prohibition principally on 
the basis that the Constitution does not confer upon Congress 
exclusive power to operate a postal system.1 The District 
Court rejected the challenge and permanently enjoined fur-
ther violations. The Court of Appeals affirmed, denied 
motions for rehearing and rehearing en banc, and refused to 

1They contend also that the legislation violates the Tenth Amendment 
because it denies to the States and to the people a concurrent power reserved 
to them, that Congress improperly delegated to the USPS the power 
to define “letters and packets,” and that the extension of the postal 
monopoly only to letter mail arbitrarily discriminates against their busi-
ness. Applicants intend to pursue these challenges in their petition for 
certiorari, but do not elaborate on them here.
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stay its judgment pending disposition of a petition for a writ 
of certiorari. Applicants invoke the jurisdiction of this Court 
under 28 U. S. C. § 2101 (f).

The argument applicants press here is that Congress ex-
ceeded its powers by granting the USPS a monopoly over the 
conveyance of letter mail. Article I, § 8, cl. 7, of the Consti-
tution provides that “Congress shall have Power ... To 
establish Post Offices and post Roads.” Nothing in this lan-
guage or in any other provision of the Constitution, appli-
cants submit, implies that the postal power is invested 
exclusively in the Legislative Branch. Although Congress has 
authority under Art. I, § 8, cl. 18, to make such laws as are 
“necessary and proper” for carrying out its delegated func-
tions, applicants argue that this provision does not permit it 
to convert a nonexclusive power into an exclusive one.

The well-established criteria for granting a stay are “that 
the applicants must show ‘a balance of hardships in their 
favor’ and that the issue is so substantial that four Justices 
of this Court would likely vote to grant a writ of certiorari.” 
New York Times Co. v. Jascalevich, ante, at 1337. I cannot 
conceive that four Justices would agree to review the Court of 
Appeals’ ruling on the argument advanced here. That argu-
ment rests on the tenuous premise that the Framers intended 
to create categories of exclusive and nonexclusive powers so 
inviolable that a subsequent Congress could not determine 
that a Government monopoly over letter mail was “necessary 
and proper” to prevent private carriers from securing all of 
the profitable postal routes and relegating to the USPS the 
unprofitable ones. Applicants have presented no convincing 
evidence of such an intent, and such a miserly construction of 
congressional power transgresses principles of constitutional 
adjudication settled since McCulloch v. Maryland, 4 Wheat. 
316 (1819). As Mr. Chief Justice Marshall stated there, “the 
sound construction of the constitution must allow to the 
national legislature that discretion, with respect to the means
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by which the powers it confers are to be carried into execution, 
which will enable that body to perform the high duties assigned 
to it, in the manner most beneficial to the people.” Id., at 421.

Moreover, long historical practice counsels against review-
ing this novel constitutional claim. The Private Express 
Statutes have existed in one form or another since passed by 
the First Congress in 1792,2 and their constitutionality has 
never been successfully challenged. While such longevity does 
not ensure that a statute is constitutional, it is certainly proba-
tive here of whether four Justices would vote to hear the 
merits of applicants’ case. Cf. Myers v. United States, 272 
U. S. 52, 175 (1926). This Court’s recent refusal to review 
the Tenth Circuit’s decision upholding the Private Express 
Statutes, United States v. Black, 569 F. 2d 1111, cert, denied, 
435 U. S. 944 (1978), and the absence of any conflict among 
the Circuits on this point also indicate that applicants have 
not satisfied the criteria for the granting of a stay.

Accordingly, the application is denied.

2 Indeed, the 1792 Act continued in effect a statute of the Continental 
Congress that had created a postal monopoly. Act of Feb. 20, 1792, 1 
Stat. 232, 236, adopting Act of Oct. 18, 1782, 23 J. Cont. Cong. 672-673.
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COLUMBUS BOARD OF EDUCATION et  al . v . PENICK 
ET AL.

ON APPLICATION FOR STAY

No. A-134. Decided August 11, 1978

Application for stay, pending consideration of a petition for certiorari, 
of Court of Appeals’ judgment and mandate affirming an extensive 
desegregation order for the Columbus, Ohio, public school system is 
granted, where it appears that such order will place severe burdens, 
financial and otherwise, on the school system and the community in 
general and that it is likely that four Justices of the Court will vote to 
grant certiorari.

See: 583 F. 2d 787.

Mr . Justi ce  Rehnquist .
The Columbus, Ohio, Board of Education and the Superin-

tendent of the Columbus public schools request that I stay 
execution of the judgment and the mandate of the Court of 
Appeals for the Sixth Circuit and execution of the judgment 
of the United States District Court for the Southern District 
of Ohio in this case pending consideration by this Court of 
their petition for certiorari. The Court of Appeals’ judgment 
at issue affirmed findings of systemwide violations of the 
Equal Protection Clause of the Fourteenth Amendment on 
the part of the Columbus Board of Education, and upheld 
an extensive school desegregation plan for the Columbus 
school system. The remedy will require reassignment of 
42,000 students; alteration of the grade organization of almost 
every elementary school in the Columbus system; the closing 
of 33 schools; reassignment of teachers, staff, and administra-
tors; and the transportation of over 37,000 students. The 
1978-1979 school year begins on September 7, and the appli-
cants maintain that failure to stay immediately the judgment 
and mandate of the Court of Appeals will cause immeasurable 
and irreversible harm to the school system and the commu-
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nity. The respondents are individual plaintiffs and a plain-
tiff class consisting of all children attending Columbus public 
schools, together with their parents and guardians.

This stay application comes to me after extensive and com-
plicated litigation. On March 8, 1977, the District Court for 
the Southern District of Qhio issued an opinion declaring the 
Columbus school system unconstitutionally segregated and 
ordering the defendants to develop and submit proposals for 
a systemwide remedy. 429 F. Supp. 229. That decision pre-
dated this Court’s opinions in three important school desegre-
gation cases: Dayton Board of Education v. Brinkman, 433 
U. S. 406 (1977); Brennan v. Armstrong, 433 U. S. 672 (1977); 
and School District of Omaha v. United States, 433 U. S. 667 
(1977). In the lead case, Dayton, this Court held that when 
fashioning a remedy for constitutional violations by a school 
board, the court “must determine how much incremental 
segregative effect these violations had on the racial distribu-
tion of the . . . school population as presently constituted, 
when that distribution is compared to what it would have 
been in the absence of such constitutional violations. The 
remedy must be designed to redress that difference, and only if 
there has been a systemwide impact may there be a system- 
wide remedy.” 433 U. S., at 420. The defendants moved 
that the District Court reconsider its violation findings and 
adjust its remedial order in light of our Dayton opinion. Upon 
such reconsideration, the District Court concluded that Day-
ton simply restated the established precept that the remedy 
must not exceed the scope of the violation. Since it had found 
a systemwide violation, the District Court deemed a system- 
wide remedy appropriate without the specific findings man-
dated by Dayton on the impact discrete segregative acts had 
on the racial composition of individual schools within the 
system. The Sixth Circuit affirmed. 583 F. 2d 787 (1978).

Prior to its submission to me, this application for stay was 
denied by Mr . Just ice  Stew art . While I am naturally 
reluctant to take action in this matter different from that 
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taken by him, this case has come to me in a special context. 
Four days before the application for stay was filed in this 
Court, the Sixth Circuit issued its opinion in the Dayton 
remand. Brinkman v. Gilligan, 583 F. 2d 243 (1978) {Day-
ton IV). Pursuant to this Court’s opinion in Dayton, the 
District Court for the Southern District of Ohio had held 
a new evidentiary hearing on the scope of any constitutional 
violations by the Dayton school board and the appropriate 
remedy with regard to those violations. It had concluded 
that Dayton required a finding of segregative intent with re-
spect to each violation and a remedy drawn to correct the 
incremental segregative impact of each violation. On that 
basis the District Court had found no constitutional violations 
and had dismissed the complaint. The Sixth Circuit reversed, 
characterizing as a “misunderstanding” the District Court’s 
reading of our Dayton opinion. Dayton IV, supra, at 246. It 
reinstated the systemwide remedy that it had originally 
affirmed in Brinkman v. Gilligan, 539 F. 2d 1084 (1976) {Day-
ton III), vacated and remanded sub nom. Dayton Board of 
Education v. Brinkman, 433 U. S. 406 (1977).

Dayton IV and the instant case clearly indicate to me that 
the Sixth Circuit has misinterpreted the mandate of this 
Court’s Dayton opinion. During the Term of the Court, I 
would refer the application for a stay in a case as significant 
as this one to the full Court. But that is impossible here. 
The opinions of the District Court and the Court of Appeals 
total almost 200 pages of some complexity. It would be im-
practicable for me to even informally circularize my colleagues, 
with an opportunity for meaningful analysis, within the time 
necessary to act if the applicants are to be afforded any relief 
and the Columbus community’s expectations adjusted for the 
coming school year.

I am of the opinion that the Sixth Circuit in this case 
evinced an unduly grudging application of Dayton. Simply 
the fact that three Justices of this Court might agree with me
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would not necessarily mean that the petition for certiorari 
would be granted. But this case cannot be considered without 
reference to the Sixth Circuit’s opinion in Dayton IV. In 
both cases the Court of Appeals employed legal presumptions 
of intent to extrapolate systemwide violations from what was 
described in the Columbus case as “isolated” instances. 583 
F. 2d, at 805. The Sixth Circuit is apparently of the opinion 
that presumptions, in combination with such isolated viola-
tions, can be used to justify a systemwide remedy where such 
a remedy would not be warranted by the incremental segrega-
tive effect of the identified violations. That is certainly not 
my reading of Dayton and it appears inconsistent with this 
Court’s decision to vacate and remand the Sixth Circuit’s 
opinion in Dayton III. In my opinion, this questionable use 
of legal presumptions, combined with the fact that the 
Dayton and Columbus cases involve transportation of over 
52,000 schoolchildren, would lead four Justices of this Court to 
vote to grant certiorari in at least one case and hold the other 
in abeyance until disposition of the first.

On the basis of the District Court’s findings, some relief 
may be justified in this case under the principles laid down 
in Dayton. Two instances where the school system set up 
discontiguous attendance areas that resulted in white children 
being transported past predominantly black schools may be 
clear violations warranting relief. But the failure of the 
District Court and the Court of Appeals to make any findings 
on the incremental segregative effect of these violations makes 
it impossible for me to tailor a stay to allow the applicants a 
more limited form of relief.

In their response, the plaintiffs/respondents also take an 
“all or nothing” approach and do not offer any suggestions 
as to how the mandate and judgment of the Court of Appeals 
can be stayed only in part consistent with the applicants’ 
legal contentions. I therefore have no recourse but to grant 
or deny the stay of the mandate and judgment in its entirety.
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The last inquiry in gauging the appropriateness of a stay 
is the balance of equities. If the stay is granted the respond-
ent children’s opportunity for a more integrated educational 
experience is forestalled. How many children and how inte-
grated an educational experience are impossible to discern be-
cause of the failure of the courts below to inquire how the 
complexion of the school system was affected by specific 
violations.

In contrast, the impact of the failure to grant a stay on the 
applicants is quite concrete. Extensive preparations toward 
implementation of the desegregation plan have taken place, 
but an affidavit filed in this Court by the Superintendent of 
the Columbus public schools indicates that major activities 
remain for the four weeks before the new school term begins. 
These activities include inventory, packing, and moving of 
furniture, textbooks, equipment, and supplies; completion of 
pupil reassignments, bus routes and schedules, and staff and 
administrative reassignments; construction of bus storage and 
maintenance facilities; hiring and training of new busdrivers; 
and notification to parents of pupil reassignments and bus 
information. Such activities cannot be easily reversed. Most 
important, on September 7 there will occur the personal dis-
locations that accompany the actual reassignment of 42,000 
students, 37,000 of whom will be transported by bus.

The Columbus school system has severe financial difficulties. 
It is estimated that for calendar year 1978 the system will 
have a cash deficit of $9.5 million, $7.3 million of which is 
calculated to be desegregation expenses. Under Ohio law 
school districts are not permitted to operate when cash bal-
ances fall to zero and it is now projected that the Columbus 
school system will be forced to close in mid-November 1978. 
Financial exigency is not an excuse for failure to comply with 
a court order, but it is a relevant consideration in balancing 
the equities of a temporary stay.

Given the severe burdens that the school desegregation order
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will place on the Columbus school system and the Columbus 
community in general, and the likelihood that four Justices 
of this Court will vote to grant certiorari in this case, I have 
decided to grant the stay of the judgment and mandate of 
the Court of Appeals for the Sixth Circuit and the judgment 
of the District Court.

As this Court noted in Dayton, “local autonomy of school 
districts is a vital national tradition.” 433 U. S., at 410. 
School desegregation orders are among the most sensitive en-
croachments on that tradition, not only because they affect 
the assignment of pupils and teachers, hut also because they 
often restructure the system of education. In this case the 
desegregation order requires alteration of the grade organiza-
tion of virtually every elementary school in Columbus. As 
this Court emphasized in Dayton, judicial imposition on this 
established province of the community is only proper in the 
face of factual proof of constitutional violations and then only 
to the extent necessary to remedy the effect of those violations.

It is therefore ordered that the application for a stay of 
the judgment and mandate of the Court of Appeals for the 
Sixth Circuit and the judgment of the District Court for the 
Southern District of Ohio be granted pending consideration of 
a timely petition for certiorari. The stay is to remain in effect 
until disposition of the petition for certiorari. If the petition 
is granted, the stay shall remain in effect until further order of 
this Court.
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REPRODUCTIVE SERVICES, INC. v. WALKER, 
DISTRICT JUDGE

ON REAPPLICATION FOR STAY

No. A-1091. Decided August 21, 1978

Reapplication to stay Texas Supreme Court’s order denying applicant 
medical clinic operator’s motion for a writ of mandamus directed to 
respondent trial judge to overturn his order that applicant produce cer-
tain medical records in a medical malpractice suit against it, is granted. 
It appears that an order entered by respondent after denial of the 
initial application for a stay does not satisfy the express condition for 
such denial that a “protective order” ensuring the privacy of patients 
at applicant’s clinics be entered.

Mr . Justice  Brennan .
On July 17,1978, in an in-chambers opinion, I stated: “[O]n 

express condition that the parties agree to a protective order 
ensuring the privacy of patients at applicant’s clinics, the stay 
I entered on July 10, 1978, in these proceedings is hereby 
dissolved. If such a protective order is not entered, applicant 
may resubmit a further stay application.” Ante, at 1309.

On August 14, 1978, applicant renewed its application, 
filing therewith a copy of an order entered August 1, 1978, 
by respondent, which it alleged did not constitute “such 
a protective order.” Upon examination of said order of 
August 1, 1978, it is my view that said order does not 
constitute “such a protective order.” Accordingly, the “ex-
press condition” upon which my stay entered on July 10, 
1978, was to be dissolved not having been satisfied, said stay 
of July 10, 1978, is continued in effect pending the timely 
filing of a petition for writ of certiorari.

Should said petition for writ of certiorari be denied, the 
stay of July 10, 1978, is to terminate automatically. In the 
event said petition for writ of certiorari is granted, the stay 
of July 10, 1978, is to continue in effect pending the issuance 
of the mandate of this Court.
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GENERAL COUNCIL ON FINANCE & ADMINISTRA-
TION, UNITED METHODIST CHURCH v. CALI-

FORNIA SUPERIOR COURT, SAN DIEGO 
COUNTY (BARR et  al ., REAL 

PARTIES IN INTEREST)

ON APPLICATION FOR STAY

No. A-200. Decided August 24, 1978

Application to stay, pending consideration of a petition for certiorari, 
California Superior Court proceedings in which applicant is a defendant 
is granted temporarily, pending receipt and consideration of a response 
to the application, notwithstanding inexcusable delay in filing the 
application.

Mr . Justice  Rehnqu ist , Circuit Justice.
Applicant requests that proceedings in the Superior Court 

of the State of California for the County of San Diego in 
which it is a defendant be stayed as to it pending considera-
tion by this Court of its petition for a writ of certiorari to 
review the judgment of that court filed March 20, 1978. I 
have decided to grant a temporary stay of the proceedings 
against applicant pending receipt and my consideration of a 
response to the application.

Applicant has, in my opinion, inexcusably delayed the filing 
of its application for a stay. The Supreme Court of the State 
of California denied applicant’s petition for hearing on its 
request for a writ of mandate on July 27, 1978. On August 3, 
1978, the Superior Court granted applicant 30 days from 
July 27, 1978, until August 28, in which to plead, but denied 
any additional stay of the proceedings. Applicant did not 
seek any further stay of the proceedings from either the 
California Court of Appeal or the California Supreme Court. 
Nevertheless, it did not file its application for a stay in this 
Court until August 22, nearly three weeks after the Superior 
Court’s order and only six days before it was required to plead.
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It is only because a delay of a few days will have virtually 
no effect on the progress of the state-court proceedings that 
I have decided to grant this temporary stay. It should be 
noted, however, that in deciding whether to grant or deny any 
further relief of this nature beyond that provided in this order, 
I shall take into consideration the above-described delay on 
the applicant’s part.
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DAYTON BOARD OF EDUCATION v. BRINKMAN et  al .

ON APPLICATION FOR STAY

No. A-212. Decided August 28, 1978

Application for stay, pending consideration of a petition for certiorari, 
of Court of Appeals’ judgment and mandate ordering an extensive 
school desegregation plan continued in Dayton, Ohio, is denied to pre-
serve the status quo of the school system during this Court’s considera-
tion of the petition. Columbus Board of Education v. Penick, ante, 
p. 1348, distinguished.

Mr . Justice  Stewar t , Circuit Justice.
The Dayton, Ohio, Board of Education requests that I 

stay execution of the judgment and mandate of the Court of 
Appeals for the Sixth Circuit in this case pending consider-
ation by this Court of the Board’s petition for certiorari. 
The judgment reversed the dismissal by the District Court of 
the plaintiffs’ school desegregation suit, and ordered the ex-
tensive desegregation plan continued.

The applicant urges that this case be stayed because it 
raises many of the issues presented by Columbus Board of 
Education v. Penick, ante, p. 1348. Mr . Justice  Rehnquist  
stayed the mandate of the Sixth Circuit in that case on 
August 11, 1978. A crucial distinction between these cases 
leads me to believe that this application should be denied. 
Columbus had never been the subject of a school desegrega-
tion remedy; the Dayton system, by contrast, will enter its 
third year under the current plan on September 7. In Co-
lumbus the status quo was preserved by granting a stay; here 
it can be preserved only by denying one. To avoid disrupt-
ing the school system during our consideration of the case, 
the stay should be denied. This disposition, of course, does 
not reflect any view on the merits of the issues presented.

The application for a stay of the judgment and mandate 
of the Court of Appeals for the Sixth Circuit is denied.
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DAYTON BOARD OF EDUCATION v. BRINKMAN et  al .

ON REAPPLICATION FOR STAY

No. A-212. Decided August 30, 1978

Reapplication for stay, pending consideration of a petition for certiorari, 
of Court of Appeals’ judgment and mandate ordering extensive school 
desegregation plan continued in Dayton, Ohio, is denied to maintain 
status quo in school system.

Mr . Justice  Rehnquis t .
The applicant, Dayton Board of Education, has presented 

to me an application for stay of the judgment and mandate 
of the Court of Appeals for the Sixth Circuit, which has been 
denied by Mr . Justi ce  Stewar t . In his in-chambers opin-
ion Mr . Justice  Stewart  stated:

“The applicant urges that this case be stayed because 
it raises many of the issues presented by Columbus Board 
of Education v. Penick, ante, p. 1348. Mr . Justi ce  
Rehnquist  stayed the mandate of the Sixth Circuit in 
that case on August 11, 1978. A crucial distinction be-
tween these cases leads me to believe that this applica-
tion should be denied. Columbus had never been the 
subject of a school desegregation remedy; the Dayton 
system, by contrast, will enter its third year under the 
current plan on September 7. In Columbus the status 
quo was preserved by granting a stay; here it can be 
preserved only by denying one. To avoid disrupting the 
school system during our consideration of the case, the 
stay should be denied. This disposition, of course, does 
not reflect any view on the merits of the issues presented.” 
Ante, at 1357.

I am in complete agreement with Mr . Justice  Stewart  
that there is a difference between the status quo in the Dayton
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school system and that in the Columbus school system. Since 
the maintenance of the status quo is an important consider-
ation in granting a stay, I agree with Mr . Just ice  Stew art  
that the application for a stay should be denied.
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BUCHANAN et  al . v . EVANS et  al .

ON APPLICATION FOR STAY

No. A-188. Decided September 1, 1978

Application to stay, pending the filing of a petition for certiorari, Court 
of Appeals’ judgment and mandate affirming District Court’s order 
prescribing a school desegregation plan for Wilmington, Del., and subur-
ban districts, is denied. The record is replete with findings that de jure 
segregation has not been dismantled, thus (contrary to the situation 
in Dayton Board of Education v. Brinkman, 433 U. S. 406) justifying 
the District Court’s extensive interdistrict remedy. Hence, it does not 
appear that four Justices of this Court would vote to grant certiorari 
or that the balance of equities favors applicant.

Mr . Justi ce  Brennan , Circuit Justice.
The Delaware State Board of Education and eight inter-

vening defendant suburban school districts1 request that I 
stay execution of the judgment and mandate of the Court of 
Appeals for the Third Circuit in this case pending considera-
tion by this Court of their petition for certiorari. The judg-
ment affirmed an order of the District Court for the District 
of Delaware prescribing a school desegregation plan involving 

1 Pursuant to the desegregation order of the United States District Court 
for the District of Delaware these eight suburban school districts, along 
with three others, were abolished as of July 1, 1978, and replaced by a 
single unified school district administered by the New Castle County Board 
of Education. The District Court, however, granted the suburban school 
districts limited legal status “for the limited purpose of pursuing rights 
of appeal or judicial review.” 447 F. Supp. 982, 1039 (1978). Appli-
cants do not now request that the order abolishing these school districts 
be stayed. “The independent school districts having been dissolved effec-
tive July 1, 1978, [applicants] believe that any attempt to reconstitute 
those districts and to operate them separately at this late date would be 
more disruptive than to permit the single judicial district to operate at 
least for the current school year.” Application for Stay 8.
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the city of Wilmington and 11 surrounding suburban school 
districts.2

In deciding whether to grant a stay pending disposition of 
a petition for certiorari, I must consider two factors.

“First, ‘a Circuit Justice should “balance the equities” ... 
and determine on which side the risk of irreparable injury 
weighs most heavily.’ Holtzman v. Schlesinger, 414 U. S. 
1304, 1308-1309 (1973) (Marsh all , J., in chambers). 
Second, assuming a balance of equities in favor of the 
applicant, the Circuit Justice must also determine whether 
‘it is likely that four Members of this Court would vote to 
grant a writ of certiorari.’ Id., at 1310. The burden of 
persuasion as to both of these issues rests on the appli-
cant . . . .” Beame v. Friends of the Earth, 434 U. S. 
1310, 1312 (1977) (Marshall , J., in chambers).

That burden is “particularly heavy,” ibid., when, as here, a 
stay has been denied both by the District Court and unani-
mously by the Court of Appeals sitting en banc.

The thrust of applicants’ position is that the desegregation 
plan ordered by the District Court and approved by the Court 
of Appeals is administratively and financially onerous, and 
that it is inconsistent with the precepts enunciated in Dayton 
Board of Education v. Brinkman, 433 U. S. 406 (1977).3 

2 Applicants request a stay of so much of the District Court’s order as 
compels mandatory pupil and staff reassignment as well as other forms of 
ancillary relief. See ibid.; id., Exhibit A, pp. 10-13.

3 Applicants also contend that since the District Court’s order entails 
“the extinction of eleven historic, independent political entities of the State 
of Delaware,” it “constitutes an unprecedented exercise of judicial power 
which should be reviewed by this Court pursuant to certiorari.” Applica-
tion for Stay 11. Applicants, however, do not seek to stay that aspect 
of the District Court’s order that abolishes the 11 school districts; 
indeed, applicants state that they will not suffer an irreparable injury if 
this aspect of the order is not presently stayed. See n. 1, supra. Were 
a grant of certiorari appropriate to this issue, any relief pertinent if 
applicants were to prevail as to this claim would in my view be distinct
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Dayton vacated the order of a Court of Appeals which had 
“imposed a remedy . . . entirely out of proportion to the con-
stitutional violations found by the District Court. . . Id., 
at 418. The District Court had found only “three sepa-
rate . . . relatively isolated instances of unconstitutional action 
on the part of petitioners,” id., at 413, but the Court of Ap-
peals had nevertheless ordered a systemwide remedy. Dayton 
invoked the familiar “rule laid down in Swann, and elaborated 
upon in Hills v. Gautreaux, 425 U. S. 284 (1976),” that 
“‘[o]nce a constitutional violation is found, a federal court 
is required to tailor “the scope of the remedy” to fit “the 
nature and extent of the constitutional violation.” 418 U. S., 
at 744; Swann [v. Charlotte-Mecklenburg Bd. of Education, 
402 U. S. ], at 16.’ [Hills v. Gautreaux, 425 U. S.,] at 293- 
294.” Id., at 419-420. Applying this rule, Dayton required 
the District Court on remand to determine the “incremental 
segregative effect [constitutional] violations had on the racial 
distribution of the Dayton school population as presently con-
stituted, when that distribution is compared to what it would 
have been in the absence of such constitutional violations. 
The remedy must be designed to redress that difference, and 
only if there has been a systemwide impact may there be a 
systemwide remedy. Keyes, 413 U. S., at 213.” Id., at 420.

The facts of Dayton are fundamentally different from the 
circumstances presented by this application. Segregation in 
Delaware, unlike that in Ohio, was mandated by law until 
1954.4 In the instant case the District Court found that “at

from the relief presently requested by applicants. See n. 2, supra. 
Consideration of this contention is therefore not relevant to my determina-
tion as to whether to grant a stay.

4 A lineal ancestor of the present case was Gebhart v. Belton, 33 Del. Ch. 
144, 91 A. 2d 137 (1952), in which the Delaware Supreme Court ordered 
the immediate admission of black children to certain schools previously 
attended only by whites. The case was appealed to this Court and con-
solidated and decided with Brown v. Board of Education, 347 U. S. 483 
(1954). The instant case has been in the federal courts at least since 
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that time . . . Wilmington and suburban districts were not 
meaningfully ‘separate and autonomous’ ” because “de jure 
segregation in New Castle County was a cooperative venture 
involving both city and suburbs.” 393 F. Supp. 428, 437 
(1975). So far from finding only isolated examples of uncon-
stitutional action, the District Court in this case concluded 
“that segregated schooling in Wilmington has never been 
eliminated and that there still exists a dual school sys-
tem.” 379 F. Supp. 1218, 1223 (1974). The District Court 
found that this dual school system has been perpetuated 
through constitutional violations of an interdistrict nature,* 5 
necessitating for their rectification an interdistrict remedy. 
See 393 F. Supp. 428 (1975). See also 416 F. Supp. 328, 
338-341 (1976). The District Court’s finding of these inter-
district violations was summarily affirmed by this Court, 
423 U. S. 963 (1975), and it thus constitutes the law of the 
case for purposes of this stay application. Unlike the situa-
tion in Dayton, therefore, the record before the Court of 
Appeals in the instant case was replete with findings justify-
ing, if not requiring, the extensive interdistrict remedy or-
dered by the District Court.

Applicants argue, however, that the order of the District 
Court violates the principles of Dayton because no findings 
were made as to “incremental segregative effect.” But even 
assuming that such an analysis were appropriate when, as 
here, there is an explicit finding that a de jure school system 

1957. See 379 F. Supp. 1218, 1220 (Del. 1974); 424 F. Supp. 875, 876 n. 1 
(Del. 1976).

5 The District Court concluded that an interdistrict remedy would be 
appropriate, based on its findings that:
“1) there had been a failure to alter the historic pattern of inter-district 
segregation in Northern New Castle County;
“2) governmental authorities at the state and local levels were responsible 
to a significant degree for increasing the disparity in residential and school 
populations between Wilmington and the suburbs;
“3) the City of Wilmington had been unconstitutionally excluded from
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has never been dismantled,6 the remedy of the District Court 
was consciously fashioned to implement the familiar rule of 
Swann and G autre aux that equitable relief should be tailored 
to fit the violation. “Our duty,” stated the District Court in 
1976, “is to order a remedy which will place the victims of 
the violation in substantially the position which they would 
have occupied had the violation not occurred.” 416 F. Supp., 
at 341. And, as the District Court most recently stated:

“[T]he firmly established constitutional violations in 
this case are the perpetuation of a dual school system and 
the vestige effects of pervasive de jure inter-district segre-
gation. Evans v. Buchanan, 416 F. Supp. at 343; 393 F. 
Supp. at 432-438, 445, 447. Dayton reaffirms that 
‘[o]nce a constitutional violation is found, a federal court 
is required to tailor “the scope of the remedy” to fit “the 
nature and extent of the constitutional violation.” ’ [433 
U. S. at 420]; see Milliken [v. Bradley], 418 U. S. [717,] 
744; Swann, 402 U. S. at 16. . . . Eradication of the 
constitutional violation to the scope and extent enu-
merated by the three-judge court is all that any of the 
plans and concepts submitted purport to accomplish, and 
that is all the concept endorsed by the Court does ac-
complish.” 447 F. Supp. 982, 1011 (1978) (footnote 
omitted) .7

other school districts by the State Board of Education, pursuant to a 
withholding of reorganization powers under the Delaware Educational 
Advancement Act of 1968.” Id., at 877.
The court specifically found that “the acts of the State and its subdivi-
sions . . . had a substantial, not a de minimis, effect on the enrollment 
patterns of the separate districts.” 416 F. Supp. 328, 339 (Del. 1976).

6 In Dayton, of course, “mandatory segregation by law of the races in 
the schools [had] long since ceased . . . .” 433 U. S., at 420.

7 Applicants’ strenuous insistence upon such a narrow reading of the 
phrase “incremental segregative effect” entangles them in a contradiction. 
Before the District Court they took the position that “ 'it is not “feasible” 
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The Court of Appeals accepted the principles of this analysis, 
and approved their application by the District Court. See 
Application for Stay, Exhibit B, p. 22; 555 F. 2d 373, 379-380 
(CA3 1977). In these circumstances, I find no violation of 
the principles of Dayton sufficient to justify the conclusion 
that four Justices of this Court would vote to grant certiorari.

Applicants strenuously urge that irreparable financial and 
administrative difficulties attend upon the District Court’s 
order. But both the District Court and the Court of Appeals, 
sitting en banc, have rejected this contention and concluded 
that, balancing the equities of this protracted litigation, appli-
cants are not entitled to a stay. The judgments of these 
Courts are entitled to great deference. See Board of Educa-
tion of New Rochelle v. Taylor, 82 S. Ct. 10, 11 (1961) 
(Brennan , J., in chambers). “It is clear that the . . . 
Court of Appeals gave full consideration to a similar motion 
and with a much fuller knowledge than we can have, denied 
it. As we have said, we require very cogent reasons before 
we will disregard the deliberate action of that court in such 
a matter.” Magnum Import Co. v. Coty, 262 U. S. 159, 164 
(1923).

The “devastating, often irreparable, injury to those children 
who experience segregation and isolation was noted [24] years 
ago in Brown v. Board of Education, 347 U. S. 483 (1954).” 
Jefferson Parish School Board v. Dandridge, 404 U. S. 1219, 
1220 (1971) (Marshall , J., in chambers). This case has 
been in continuous litigation for the past 21 years. As my 
Brother Marshall  stated seven years ago when asked to stay 
a school desegregation order:

“Whatever progress toward desegregation has been made 

to determine what the affected school districts and school populations 
would be today “but for” the constitutional violations found by the three- 
judge court and affirmed on appeal.’ ” 447 F. Supp., at 1010 n. 123. 
The end result of applicants’ positions is thus apparently that no equitable 
remedy would be appropriate.
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apparently, and unfortunately, derives only from ju-
dicial action initiated by those persons situated as per-
petual plaintiffs below. The rights of children to equal 
educational opportunities are not to be denied, even for a 
brief time, simply because a school board situates itself so 
as to make desegregation difficult.” Ibid.

In such circumstances, I cannot conclude that the balance 
of equities lies in favor of applicants. The application for a 
stay is accordingly denied.
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DIVANS v. CALIFORNIA

ON APPLICATION FOR STAY

No. A-233. Decided September 1, 1978

Application to stay, pending the filing of a petition for certiorari, Cali-
fornia Superior Court’s retrial of applicant for murder is denied. 
The application contains nothing to contradict the Superior Court’s 
finding that the prosecutor’s error that resulted in a mistrial at the first 
trial was not calculated to force applicant to move for a mistrial, and, 
accordingly, it is unlikely that this Court would grant certiorari to 
review applicant’s double jeopardy claim.

Mr . Justi ce  Rehnqui st , Circuit Justice.
Applicant’s motion to stay the proceedings in the Superior 

Court of Santa Clara County, Cal., is denied.
In July 1977 applicant filed a similar motion for stay pend-

ing review in this Court of his claim that the Double Jeopardy 
Clause of the United States Constitution prohibits the State 
of California from retrying him for murder. In denying the 
stay, I noted the California Superior Court’s finding that the 
error resulting in the court’s mistrial declaration was not in-
tentionally committed by the prosecution for the purpose of 
provoking applicant’s mistrial request. Divans v. California, 
434 U. S. 1303 (1977) (in chambers). During January of 
last Term, both Mr . Justi ce  Brennan  and I denied appli-
cant’s second stay application, in which he alleged that addi-
tional facts had come to light which proved that the prosecu-
tor had acted in bad faith at the first trial.

In the instant motion applicant contends that he has ac-
quired still more information demonstrating the prosecutor’s 
bad faith. Applicant presents, however, only his own asser-
tions to this effect, and none of the moving papers before me 
contain any findings which contradict the Superior Court’s 
finding, referred to in my earlier in-chambers opinion, that
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the prosecutor’s error was not calculated to force applicant 
to move for a mistrial. On the contrary, repeated summary 
rejections of applicant’s claim in the California state courts 
indicate that the Superior Court’s original finding stands 
undisturbed. Accordingly, I remain convinced that this Court 
would not grant certiorari to review applicant’s double jeop-
ardy claim.
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GENERAL COUNCIL ON FINANCE & ADMINISTRA-
TION, UNITED METHODIST CHURCH v. CALI-

FORNIA SUPERIOR COURT, SAN DIEGO 
COUNTY (BARR et  al ., REAL

PARTIES in  INTEREST)

ON APPLICATION FOR STAY

No. A-200 (78-300). Decided September 1, 1978

Application to stay, pending review by certiorari, California Superior 
Court proceedings in which applicant nonresident religious organization 
is a defendant and in which the Superior Court had denied applicant’s 
motion to quash service of process for lack of in personam jurisdiction 
is denied, where it appears unlikely that four Justices of this Court will 
vote to grant certiorari.

Mr . Justice  Rehnqu ist , Circuit Justice.
The General Council on Finance and Administration of 

the United Methodist Church requests that proceedings in 
the Superior Court of the State of California for the County 
of San Diego, in which it is a defendant, be stayed as to it 
pending this Court’s consideration of its petition for a writ 
of certiorari. Applicant, an Illinois not-for-profit corporation, 
is one of six defendants in a class action seeking, inter alia, 
damages for breach of contract, fraud, and violations of state 
securities laws arising out of the financial collapse of the 
Pacific Homes Corp., a California nonprofit corporation that 
operated 14 retirement homes and convalescent hospitals 
on the west coast. Barr v. United Methodist Church, No. 
404611 (Cal. Super. Ct., San Diego County, Mar. 20, 1978). 
Respondent real parties in interest (hereafter respondents), 
some 1,950 present and former residents of the homes, allege 
that Pacific Homes was the alter ego, agency, or instrumen-
tality of the United Methodist Church (Methodist Church), 
applicant, and certain other defendants affiliated with the 
Methodist Church. The judgment at issue is the Superior 



1370 OCTOBER TERM, 1978

Opinion in Chambers 439 U. S.

Court’s denial of applicant’s motion to quash service of process 
for lack of in personam jurisdiction. That court, in a minute 
order decision, concluded that applicant was “doing business” 
in the State of California and, therefore, was subject to the 
jurisdiction of the California courts. Applicant’s petition for 
a writ of mandate to review the judgment of the Superior 
Court was denied by the Court of Appeal for the Fourth 
Appellate District in a one-sentence order, and the California 
Supreme Court summarily denied applicant’s petition for a 
hearing on the issue. Thereafter, applicant was ordered by 
the Superior Court to respond to respondents’ complaint on 
or before August 28, 1978. I granted a temporary stay of the 
proceedings below to permit consideration of a response to the 
application. Ante, p. 1355.

Applicant challenges the Superior Court’s order on three 
grounds. First, citing this Court’s decision in Serbian East-
ern Orthodox Diocese v. Milivojevich, 426 U. S. 696 (1976), 
applicant maintains that the Superior Court violated the First 
and Fourteenth Amendments in basing its assertion of juris-
diction on respondents’ characterization of applicant’s role in 
the structure of the Methodist Church and rejecting contrary 
testimony of church officials and experts and statements set 
forth in the Book of Discipline, which contains the constitu-
tion and bylaws of the Methodist Church. Applicant’s next 
contention is that use of the “minimum contacts” standard 
of International Shoe Co. v. Washington, 326 U. S. 310 (1945), 
in determining jurisdiction over a nonresident religious organi-
zation violates the First and Fourteenth Amendments. Fi-
nally, applicant argues that even under the traditional 
minimum-contacts mode of analysis, its connection with the 
State of California is too attenuated, under the standards im-
plicit in the Due Process Clause of the Fourteenth Amend-
ment, to justify imposing upon it the burden of a defense in 
California.

Because the Superior Court’s order denied a pretrial motion,
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an initial question is whether the judgment below is 
“final” within the meaning of 28 U. S. C. § 1257, which 
permits this Court to review only “[f]inal judgments or 
decrees rendered by the highest court of a State in which a 
decision could be had . . . .” Applicant argues that it can 
preserve its jurisdictional argument only by suffering a default 
judgment, since under California law in order to defend on 
the merits it must appear generally and, accordingly, waive its 
objection to in personam jurisdiction. See McCorkle v. Los 
Angeles, 70 Cal. 2d 252, 449 P. 2d 453 (1969). It therefore 
finds itself between Scylla and Charybdis, and, citing Shaffer v. 
Heitner, 433 U. S. 186 (1977), asserts that under such cir-
cumstances the Superior Court’s judgment is final. In 
Shaffer, this Court, taking a “pragmatic approach” to the 
question of finality, held that a Delaware court’s pretrial 
decision to assert jurisdiction over the defendants was final 
within the meaning of § 1257 because under Delaware law the 
defendants’ only choices were to incur default judgments or 
to file general appearances and defend on the merits, thereby 
submitting themselves to the court’s jurisdiction. 433 U. S., 
at 195-196, n. 12. Respondents contest applicant’s interpre-
tation of California procedural law. They claim that a de-
fendant can defend on the merits and still preserve his 
jurisdictional objections so long as he seeks immediate appel-
late review of an adverse decision on a motion to quash. See 
Cal. Civ. Proc. Code Ann. §418.10 (West 1973). As noted 
above, applicant did avail itself of this procedure.

If the views of the respective parties are each to be credited, 
California law may not be clear on this issue, and it certainly 
is not within my province to resolve their differences with 
respect to it.*  If California procedural law is as applicant 

*1 recognize that in determining whether to grant a stay, Members of 
this Court may hold differing views on the weight to be accorded any doubt 
as to the finality of a state-court judgment. See New York Times Co. v. 
Jascalevich, ante, p. 1331 (Mars hall , J., in chambers); New York Times
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describes it, I am convinced that this Court would find the 
Superior Court’s judgment to be “final” within the meaning 
of § 1257. See Shaffer v. Heitner, supra; Cox Broadcasting 
Corp. v. Cohn, 420 U. S. 469 (1975). I need not resolve this 
issue, however, since I have concluded that even if the Su-
perior Court’s order were a final judgment under § 1257, a stay 
is nonetheless not warranted in this case.

Any intrusion into state-court proceedings at an interlocu-
tory stage must be carefully considered and will be granted 
only upon a showing of compelling necessity. Bateman v. 
Arizona, 429 U. S. 1302, 1305 (1976) (Rehnquist , J., in 
chambers). Those proceedings are presumptively valid. See 
Whalen v. Roe, 423 U. S. 1313, 1316 (1975) (Marshall , J., in 
chambers). A party seeking a stay of a state-court judgment 
or proceeding must first demonstrate that there is a reasonable 
probability that four Justices will consider the issues suffi-
ciently meritorious to vote to grant certiorari or note proba-
ble jurisdiction. Bateman v. Arizona, supra, at 1305. Appli-
cant has failed to clear this first hurdle.

In my view, applicant plainly is wrong when it asserts that 
the First and Fourteenth Amendments prevent a civil court 
from independently examining, and making the ultimate deci-
sion regarding, the structure and actual operation of a hier-
archical church and its constituent units in an action such 
as this. There are constitutional limitations on the extent to 
which a civil court may inquire into and determine matters 
of ecclesiastical cognizance and polity in adjudicating intra-
church disputes. See Serbian Eastern Orthodox Diocese N. 
Milivojevich. But this Court never has suggested that those 
constraints similarly apply outside the context of such intra-
organization disputes. Thus, Serbian Eastern Orthodox 
Diocese and the other cases cited by applicant are not in point.

Co. v. Jascalevich, ante, p. 1317 (Whit e , J., in chambers); Bateman v. 
Arizona, 429 U. S. 1302, 1306 (1976) (Rehnqui st , J., in chambers). It 
is not necessary to explore that issue in this case.
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Those cases are premised on a perceived danger that in re-
solving intrachurch disputes the State*  will become entangled 
in essentially religious controversies or intervene on behalf of 
groups espousing particular doctrinal beliefs. 426 U. S., at 
709-710. Such considerations are not applicable to purely 
secular disputes between third parties and a particular defend-
ant, albeit a religious affiliated organization, in which fraud, 
breach of contract, and statutory violations are alleged. As 
the Court stated in another context: “Nothing we have said is 
intended even remotely to imply that, under the cloak of 
religion, persons may, with impunity, commit frauds upon the 
public.” Cantwell v. Connecticut, 310 U. S. 296, 306 (1940). 
Nor is it entirely clear that the Superior Court’s determina-
tion of the jurisdictional question was based upon its interpre-
tation of Methodist polity; it is equally likely that the court’s 
decision was founded on the related but separate issue of 
applicant’s contacts with the State of California.

Likewise untenable, in my view, is applicant’s claim that 
the First and Fourteenth Amendments somehow forbid resort 
to traditional minimum-contacts analysis in determining the 
existence of in personam jurisdiction over a defendant that 
is affiliated with an organized religion. Not surprisingly, 
applicant has failed to cite any authority in support of this 
novel proposition.

The only remaining issue presented by applicant is whether 
the quality and nature of its contacts with the State of 
California are such that “maintenance of the suit [in the forum 
state] does not offend ‘traditional notions of fair play and 
substantial justice.’ ” International Shoe Co. v. Washington, 
326 U. S., at 316, quoting, Milliken v. Meyer, 311 U. S. 457, 
463 (1940). Such questions generally tend to depend on the 
particular facts of each case, Kulko v. California Superior 
Court, 436 U. S. 84 (1978), and I believe that only a marked 
departure by a lower court in the application of established 
law would persuade four Justices to grant certiorari. While 
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the Superior Court’s decision does not purport to resolve all of 
the factual disputes between the parties, there is no indication 
that it failed to apply the due process standards enunciated in 
International Shoe, and cases which have followed it, to the 
circumstances presented, and, therefore, I believe it unlikely 
that this issue would command the votes necessary for 
certiorari.

Accordingly, the application for a stay pending review on 
certiorari is denied. The temporary stay I previously entered 
is hereby terminated.
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ALEXIS I. du  PONT SCHOOL DISTRICT et  al . v . 
EVANS ET AL.

ON REAPPLICATION FOR STAY

No. A-188. Decided September 8, 1978

Reapplication to stay Court of Appeals’ judgment and mandate affirm-
ing District Court’s school desegregation order (see ante, p. 1360) is 
denied. It appears unlikely that four Justices of this Court would vote 
to grant certiorari at this time to consider the liability issues decided 
below, and, although four Justices might grant certiorari to consider 
the scope of the District Court’s authority to grant such a drastic 
remedy as it did, the case is not presently at the certiorari stage, 
and a stay would be too disruptive since school is to begin in three days.

Mr . Justi ce  Rehnquist .
Applicants, seven defendant suburban school districts in the 

area of Wilmington, Delaware, have requested that I stay 
execution of the judgment and mandate of the Court of 
Appeals for the Third Circuit in this case pending considera-
tion by this Court of their petition for certiorari.*

Mr . Justi ce  Brennan  denied the application for a stay one 
week ago, on September 1, 1978, Buchanan v. Evans, ante, 
p. 1360. Although earlier this summer I granted a stay in 
Columbus Board of Education v. Penick, ante, p. 1348, after 
it had been denied by Mr . Justice  Stewart , I have decided to 
deny this application. Since my reasons are somewhat differ-
ent from those expressed by Mr . Justice  Brennan  in his 
opinion, I shall state them here.

*The Delaware State Board of Education joined in the application to Mr . 
Just ice  Bre nnan , but has now advised the Clerk’s Office that because of 
the shortness of time it does not join in the reapplication to me. It has 
advised the Clerk, however, that it does intend to petition for certiorari for 
review of the judgment of the Court of Appeals for the Third Circuit. 
Intervenor, Alfred I. du Pont School District, also does not join in this 
reapplication.
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As Mr . Justi ce  Brennan  noted, the District Court earlier 
in this litigation found interdistrict violations on the part of 
several of the independent school districts located in New 
Castle County. It also declared unconstitutional a Delaware 
statute granting to the State Board of Education the authority 
to reorganize school districts within the State, but exempting 
from the operation of the statute the Wilmington School 
District. The judgment of the District Court was summarily 
affirmed without an. opinion by this Court over three dissents. 
Buchanan v. Evans, 423 U. S. 963 (1975). For the reasons 
expressed in my dissent in that case, I cannot agree with my 
Brother Brennan  that the unexplicated summary affirmance 
renders the District Court’s finding that “this dual school sys-
tem has been perpetuated through constitutional violations of 
an interdistrict nature” the law of the case. Buchanan v. 
Evans, ante, at 1363 (Brennan , J., in chambers).

The case later came to this Court on a petition for certiorari 
from a judgment of the Court of Appeals for the Third Circuit 
that had concluded that some consolidation of school districts 
would be necessary in order to formulate an appropriate decree. 
Certiorari was denied by this Court, Delaware Board of Edu-
cation v. Evans, 434 U. S. 880 (1977), with three Justices 
voting to grant certiorari, and vacate and remand the case for 
reconsideration in light of this Court’s opinion in Dayton 
Board of Education v. Brinkman, 433 U. S. 406 (1977). Were 
I alone deciding these issues on the merits, I would probably 
grant a stay pending the timely filing of a petition for certiorari. 
Cf. New York Times Co. v. Jascalevich, ante, at 1337 (Mar -
shall , J., in chambers). But as Mr . Justice  Mars hall  went 
on to point out in his in-chambers opinion, the Circuit Justice 
must be reasonably satisfied that four Justices would vote to 
grant certiorari in the case, and while I do not view any of the 
prior actions of this Court as dispositive of the merits of the 
issues decided by the District Court or the Court of Appeals 
for the Third Circuit, neither do I feel that I can in good con-
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science say that four Justices of this Court would vote to grant 
certiorari to consider them at this time.

Present in the instant application, however, is an elaborate, 
specific plan devised by the District Court to remedy the 
violations which it had previously found. That remedy con-
sists in part of a court-ordered reorganization and consolidation 
of 11 independent school districts in northern New Castle 
County. What had been 11 independent governing boards is 
for the present 1 interim board having supervisory authority 
over all 11 districts. The order requires the Delaware State 
Board of Education to appoint the five-person governing 
board. Included within the interim board’s authority is the 
assignment of students, the levying of necessary taxes, the 
hiring of faculty, and the choice of curriculum.

The second aspect of the remedy is a system of pupil assign-
ment which the District Court ordered the Board to adopt in 
the judgment which the Court of Appeals affirmed in the case 
now before me. The modus operandi of that plan is that all 
students from the two predominantly black school districts 
are to be reassigned to the nine predominantly white districts 
for nine years of their elementary and secondary education, 
and all students in the predominantly white districts are to be 
reassigned to the predominantly black districts for three con-
secutive years. In affirming this judgment of the District 
Court, the Court of Appeals for the Third Circuit relied in 
part on this quotation from Swann v. Charlotte-Mecklenburg 
Board of Education, 402 U. S. 1,15-16 (1971):

“[A] school desegregation case does not differ fundamen-
tally from other cases involving the framing of equitable 
remedies to repair the denial of a constitutional right.”

However, the language in Swann immediately following the 
language quoted by the Court of Appeals for the Third Circuit 
states:

“The task is to correct, by a balancing of the individual 
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and collective interests, the condition that offends the 
Constitution.

“In seeking to define even in broad and general terms 
how far this remedial power extends it is important to 
remember that judicial powers may be exercised only on 
the basis of a constitutional violation. Remedial judicial 
authority does not put judges automatically in the shoes 
of school authorities whose powers are plenary. Judicial 
authority enters only when local authority defaults.” 
Id., at 16.

In the succeeding cases of Milliken v. Bradley, 418 U. S. 
717 (1974), Hills v. Gautreaux, 425 U. S. 284 (1976), and 
Dayton Board oj Education v. Brinkman, supra, this Court 
has with increasing emphasis insisted that the scope of the 
District Court’s authority to fashion a remedy is limited by 
the constitutional wrong that is to be righted. I believe that 
before a remedy of this drastic a nature is finally imposed, not 
merely on 1 school board but on 11 previously independent 
school boards, four Justices of this Court would wish to grant 
certiorari and consider that question on its merits. No case 
from this Court has ever sanctioned a remedy of this kind, or 
any remedy remotely like it. The only case in which a District 
Court has become this deeply involved in the day-to-day 
management of school affairs is Morgan v. Kerrigan, 530 F. 2d 
401 (CAI 1976), in which this Court denied certiorari, 426 
U. S. 935 (1976). In that case, however, the District Court 
was dealing with a single school district, and it does not appear 
that the community superintendents appointed to oversee par-
ticular schools by the District Court’s order had any authority 
to levy taxes. If the Court meant what it said in Dayton, 
that “local autonomy of school districts is a vital national 
tradition,” 433 U. S., at 410, I think it would give plenary 
consideration to a case where the District Court has treated a 
series of independent school districts which were found to have
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committed constitutional violations much as if they were a 
railroad in reorganization.

This case, however, is not presently at the certiorari stage, 
and no petition for certiorari has been filed. The applicants 
seek only a partial stay of the District Court’s order, conced-
ing that the pressures of time would render inappropriate a 
complete stay in view of the fact that the schools in question 
are scheduled to open Monday, September 11.

This case was argued to the Court of Appeals for the Third 
Circuit on May 10, 1978, and that court handed down its 
opinion on July 24. No application for stay of the mandate 
of the Court of Appeals was presented to Mr . Just ice  Brennan  
until August 18. He denied the application on September 1, 
and it was presented to me late in the day on Tuesday, 
September 5. In a case of this magnitude, with a school 
opening date of September 11 rapidly approaching, it could 
be said that applicants might have acted more quickly than 
they did in seeking a stay from Mr . Justice  Brenn an . But 
be that as it may, equitable considerations involving stays do 
not necessarily turn on notions of laches. I conclude that in 
view of all the considerations which must be weighed in a 
matter such as this, the application for stay should be denied. 
The consolidated school system has been subject to the deseg-
regation order, without interruption, since January 1978. It 
would simply be too disruptive to upset established expecta-
tions now., “This disposition, of course, does not reflect any 
view on the merits of the issues presented.” Dayton Board 
of Education v. Brinkman, ante, at 1357 (Stewart , J., in 
chambers).
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BUSTOP, INC. v. BOARD OF EDUCATION OF THE 
CITY OF LOS ANGELES

ON APPLICATION FOR STAY

No. A-249. Decided September 8, 1978

Application to stay, pending the filing of a petition for certiorari or 
an appeal, California Supreme Court’s order vacating Court of Appeal’s 
stay against enforcement of trial court’s desegregation order for the 
Los Angeles school system requiring extensive busing of students, is 
denied. It appears that the California Supreme Court continues to be 
of the view that the State Constitution requires less of a showing on 
the part of plaintiffs who seek court-ordered busing than this Court has 
required of plaintiffs who seek similar relief under the Federal Con-
stitution. Thus, applicant’s complaint involves state law and should be 
resolved in the state courts. Accordingly, it is unlikely that four Jus-
tices of this Court would vote to grant certiorari to review the California 
Supreme Court’s judgment.

Mr . Just ice  Rehnqui st , Circuit Justice.
Applicant Bustop, Inc., supported by the Attorney General 

of California, requests that I stay, pending the filing of a 
petition for certiorari or an appeal, the order of the Supreme 
Court of California. That order vacated a supersedeas or stay 
issued by the California Court of Appeal, which had in turn 
stayed the enforcement of a school desegregation order issued 
by the Superior Court of Los Angeles County.

The desegregation plan challenged by applicant apparently 
requires the reassignment of over 60,000 students. In terms 
of numbers it is one of the most extensive desegregation 
plans in the United States. The essential logic of the plan 
is to pair elementary and junior high schools having a 70% 
or greater Anglo majority with schools having more than a 
70% minority enrollment. Paired schools are often miles 
apart, and the result is extensive transportation of students. 
Applicant contends that round-trip distances are generally in 
the range of 36 to 66 miles. Apparently some students must
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catch buses before 7 a. m. and have a 1%-hour ride to school. 
The objective of the plan is to insure that all schools in the 
Los Angeles Unified School District have Anglo and minority 
percentages between 70% and 30%.

Applicant urges on behalf of students who will be trans-
ported pursuant to the order of the Superior Court that the 
order of the Supreme Court of California is at odds with this 
Court’s recent school desegregation decisions in Dayton Board 
of Education v. Brinkman, 433 U. S. 406 (1977), Brennan v. 
Armstrong, 433 U. S. 672 (1977), and School District of Omaha 
v. United States, 433 U. S. 667 (1977). The California Court 
of Appeal, which stayed the order of the Superior Court, 
observed that the doctrine of these cases “reflects a refinement 
of earlier case law which should not and cannot be ignored.” 
The majority of the Supreme Court of California, however, in 
a special session held Wednesday, September 6, vacated the 
supersedeas or stay issued by the Court of Appeal and 
denied applicant’s request for a stay of the order of the 
Superior Court.

Were the decision of the Supreme Court of California prem-
ised on the Equal Protection Clause of the Fourteenth Amend-
ment to the United States Constitution, I would be inclined to 
agree with the conclusion of the California Court of Appeal 
that the remedial order entered by the Superior Court in 
response to earlier decisions of the Supreme Court of California 
was inconsistent with our decisions cited above. But the 
earlier opinion of the Supreme Court of California in this case, 
Crawford v. Board of Education, 17 Cal. 3d 280, 551 P. 2d 28 
(1976), and Jackson v. Pasadena City School District, 59 Cal. 
2d 876, 382 P. 2d 878 (1963), construe the California State 
Constitution to require less of a showing on the part of plain-
tiffs who seek court-ordered busing than this Court has required 
of plaintiffs who seek similar relief under the United States 
Constitution. Although the California Court of Appeal is of 
the view that this Court’s cases would require a different result 
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from that reached by the Supreme Court of California in 
Crawford, and although the order of the Supreme Court of 
California issued Wednesday was not accompanied by a written 
opinion, in the short time available to me to decide this matter 
I think the fairest construction is that the Supreme Court of 
California continues to be of the view which it announced in 
Jackson and adhered to in Crawford. Quite apart from any 
issues as to finality, it is this conclusion which effectively 
disposes of applicant’s suggestion that four Justices of this 
Court would vote to grant certiorari to review the judgment 
of the Supreme Court of California, which in effect overturned 
the order of the Court of Appeal and reinstated the order of 
the Superior Court.

Applicant relies upon my action staying the judgment and 
order of the Court of Appeals for the Sixth Circuit in Columbus 
Board of Education v. Penick, ante, p. 1348, but that case is, 
of course, different in that the only authority that a federal 
court has to order desegregation or busing in a local school 
district arises from the United States Constitution. But the 
same is not true of state courts. So far as this Court is con-
cerned, they are free to interpret the Constitution of the 
State to impose more stringent restrictions on the operation 
of a local school board.

Applicant phrases its contention in this language:
“Unlike desegregation cases coming to this Court through 
the lower federal courts, of which there must be hundreds, 
if not thousands, here the issue is novel. The issue: May 
California in an attempt to racially balance schools use 
its doctrine of independent state grounds to ignore the 
federal rights of its citizens to be free from racial quotas 
and to be free from extensive pupil transportation that 
destroys fundamental rights of liberty and privacy.” Ap-
plication for Stay 16.11.

But this is not the traditional argument of a local school board 
contending that it has been required by court order to imple-
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ment a pupil assignment plan which was not justified by the 
Fourteenth Amendment to the United States Constitution. 
The argument is indeed novel, and suggests that each citizen 
of a State who is either a parent or a schoolchild has a “federal 
right” to be “free from racial quotas and to be free from 
extensive pupil transportation that destroys fundamental 
rights of liberty and privacy.” While I have the gravest 
doubts that the Supreme Court of California was required by 
the United States Constitution to take the action that it has 
taken in this case, I have very little doubt that it was per-
mitted by that Constitution to take such action.

Even if I were of the view that applicant had a stronger 
federal claim on the merits, the fact that the Los Angeles 
schools are scheduled to open on Tuesday, September 12, is 
an equitable consideration which counsels against once more 
upsetting the expectations of the parties in this case. The 
Los Angeles Board of Education has been ordered by the Su-
perior Court of Los Angeles County to bus an undoubtedly 
large number of children to schools other than those closest to 
where they live. The Board, however, raises before me no 
objection to the plan, and the Supreme Court of California has 
apparently placed its imprimatur on it. I conclude that the 
complaints of the parents and the children in question are 
complaints about California state law, and it is in the forums 
of that State that these questions must be resolved. The ap-
plication for,a stay is accordingly

Denied.
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BUSTOP, INC. v. BOARD OF EDUCATION OF THE 
CITY OF LOS ANGELES

ON REAPPLICATION FOR STAY

No. A-249. Decided September 9, 1978

Reapplication to stay California Supreme Court’s order is denied for same 
reasons initial application was denied, ante, p. 1380.

Mr . Just ice  Powell .
The application for a stay in this case, denied by Mr . Jus -

tice  Rehnquis t  by his in-chambers opinion and order of 
September 8, 1978, ante, p. 1380, has now been referred to me.

As I am in accord with the reasons advanced by Mr . Jus -
tice  Rehnquis t  in his opinion, I also deny the application.
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KIMBLE et  al . v. SWACKHAMER, SECRETARY OF 
STATE OF NEVADA, et  al .

ON APPLICATION FOR INJUNCTION

No. A-354 (78-657). Decided October 20, 1978

Application to enjoin, pending disposition of an appeal, the placement on 
the November 1978 ballot in Nevada of an advisory referendum for the 
Nevada Legislature’s benefit on the Equal Rights Amendment, is denied. 
It appears unlikely that four Justices of this Court would vote to note 
probable jurisdiction to consider applicants’ claim that the Nevada 
statute authorizing the referendum violates Art. V of the Federal 
Constitution.

Mr . Just ice  Rehnquist , Circuit Justice.
Applicants request that I “summarily reverse” a judgment 

of the Supreme Court of Nevada holding that the Constitu-
tion of the United States does not prohibit the Nevada 
Legislature from providing for an advisory referendum on the 
proposed amendment to the United States Constitution com-
monly known as the Equal Rights Amendment. In the 
alternative, they apparently request that I either enjoin the 
placement of the referendum question on the November ballot 
in Nevada, or require that the ballots be impounded and their 
counting be deferred until this Court has had an opportunity 
to pass on applicants’ jurisdictional statement seeking review 
of the judgment of the Supreme Court of Nevada.

It scarcely requires reference to authority to conclude that a 
single Circuit Justice has no authority to “summarily reverse” 
a judgment of the highest court of a State; a single Justice 
has authority only to grant interim relief in order to preserve 
the jurisdiction of the full Court to consider an applicant’s 
claim on the merits. 28 U. S. C. § 1651 (b); this Court’s 
Rule 51 (1). Since the likelihood that applicants’ claim on 
the merits would induce four Justices of this Court to note 
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probable jurisdiction on their appeal seems to me very remote, 
I find it unnecessary to deal with their contention that failure 
on the part of a single Justice to grant some sort of interim 
relief will cause them irreparable injury.

In 1977 the Nevada Legislature enacted a statute requiring 
the submission of an advisory question to the registered voters 
of the State as to whether the Equal Rights Amendment 
should be ratified by the legislature. The statute expressly 
provides that “the result of the voting on this question does 
not place any legal requirement on the legislature or any of 
its members.” 1977 Nev. Stats., ch. 174, §§ 3, 5. Appli-
cants asked the Nevada state courts to enjoin respondent 
Swackhamer, the Secretary of State of Nevada, from comply-
ing with the statute. The trial court in Carson City denied 
their request for relief, and the Supreme Court of Nevada 
affirmed that ruling by a vote of four to one.

Applicants contend that the Nevada statute providing for 
an advisory referendum for the benefit of the legislature is 
repugnant to Art. V of the United States Constitution because 
it “alters the mode of ratification of a proposed constitutional 
amendment by . . . providing for citizen participation in the 
amendatory process through the State’s electoral machinery.” 
Juris. Statement 3. Applicants also contend that Art. V is 
offended insofar as the statute requires the Nevada Legislature 
to defer action on ratification until it receives the results of 
the referendum, which is not to occur until the next regularly 
scheduled election of Nevada legislators.

The plain meaning of the Nevada statute and the opinion 
of the Supreme Court of Nevada convince me that the deferral 
issue presented by the latter contention is not in this case 
because the Nevada statute does not prevent the state legis-
lature from acting on the Equal Rights Amendment before 
the referendum. That the Nevada Legislature is unlikely to 
vote on the amendment before a referendum that it mandated 
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is not a constitutionally cognizable grievance. Applicants’ 
other contention, objecting to citizen participation in the 
amendatory process, is in my opinion not substantial because 
of the nonbinding character of the referendum. The Supreme 
Court of Nevada said with respect to the statute that it “does 
not concern a binding referendum, nor does it impose a limi-
tation upon the legislature. As already noted, the legislature 
may vote for or against ratification, or refrain from voting on 
ratification at all, without regard to the advisory vote. The 
recommendation of the voters is advisory only.” App. to 
Juris. Statement 4a.

Under these circumstances, applicants’ reliance upon this 
Court’s decisions in Leser v. Garnett, 258 U. S. 130 (1922), 
and Hawke v. Smith, 253 U. S. 221 (1920), is obviously 
misplaced. Both seem to me to stand for the proposition that 
the two methods for state ratification of proposed constitu-
tional amendments set forth in Art. V of the United States 
Constitution are exclusive : Ratification must be by the legis-
latures of three-fourths of the States or by conventions in 
three-fourths of the States. Leser, supra, held that Art. V 
afforded no basis for the argument that an amendment was 
not properly ratified because ratification resolutions in certain 
States had not complied with state statutory requirements 
over and above those prescribed for ratification by Congress 
and by Art. V. Hawke, supra, held that a state statute 
providing for ratification by a binding referendum of the 
electorate was contrary to Art. V, since that Article had speci-
fied one of the alternative methods as being ratification by the 
state legislature and Congress had chosen that alternative.

Under the Nevada statute in question, ratification will still 
depend on the vote of the Nevada Legislature, as provided by 
Congress and by Art. V. I would be most disinclined to read 
either Hawke, supra, or Leser, supra, or Art. V as ruling out 
communication between the members of the legislature and 
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their constituents. If each member of the Nevada Legislature 
is free to obtain the views of constituents in the legislative 
district which he represents, I can see no constitutional ob-
stacle to a nonbinding, advisory referendum of this sort. The 
application for interim relief is accordingly

Denied.
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CITY OF BOSTON et  al . v . ANDERSON et  al .

ON APPLICATION FOR STAY

No. A-355 (78-649). Decided October 20, 1978

Application to stay, pending disposition of an appeal, Massachusetts 
Supreme Judicial Court’s judgment enjoining applicant city and city 
officials from expending funds in support of a referendum proposal on 
the November 1978 state general election ballot changing the state real 
property tax system, is granted. It appears that the balance of 
equities favors granting the application and that at least four Members 
of this Court would vote to grant plenary review of the question whether 
the Massachusetts statute barring municipalities from expending funds 
to influence elections is constitutional.

Mr . Just ice  Brennan , Circuit Justice.
The city of Boston, its mayor, and several of its elected 

officials, have applied to me for a stay of the judgment of the 
Massachusetts Supreme Judicial Court entered October 4, 
1978, enjoining them, inter alia, from expending city funds in 
support of a referendum proposal on the ballot of the Novem-
ber 1978 general election. If adopted, the proposal would 
authorize the Massachusetts Legislature to supersede the 
present tax system of 100% valuation of real property by a 
system that would, inter alia, classify real property according 
to its use jn no more than four classes and assess, rate, and 
tax such property differently in the classes so established.

The Supreme Judicial Court held that Mass. Gen. Laws 
Ann., ch. 55 (West Supp. 1978-1979), barred municipalities 
from engaging in the expenditure of funds to influence election 
results. ---- Mass.----- , 380 N. E. 2d 628 (1978). Only last
Term this Court struck down a provision of chapter 55 that 
imposed a ban on private corporate financing of advocacy 
on referendum questions as abridging expression that the First 
and Fourteenth Amendments were meant to protect. First
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Nat. Bank of Boston v. Bellotti, 435 U. S. 765 (1978). The 
Supreme Judicial Court held in the instant case, however, that 
even if “constitutionally protected speech includes the right 
of a municipality to speak militantly about a referendum issue 
of admitted public importance where the Legislature of the 
State has said it may not,”----Mass., at----- , 380 N. E. 2d, at
637, “there are demonstrated, compelling interests of the Com-
monwealth which justify the ‘restraint’ which the Common-
wealth has placed on the city,” id., at---- , 380 N. E. 2d, at 637,
namely, “[t]he Commonwealth has an interest in assuring 
that a dissenting minority of taxpayers is not compelled to 
finance the expression on an election issue of views with which 
they disagree.” Id., at---- , 380 N. E. 2d, at 639.

In deciding whether to grant a stay pending disposition of 
the jurisdictional statement I must consider two factors:

“First, ‘a Circuit Justice should “balance the equities” ... 
and determine on which side the risk of irreparable injury 
weighs most heavily.’ Holtzman v. Schlesinger, 414 U. S. 
1304, 1308-1309 (1973) (Marshall , J., in chambers). 
Second, assuming a balance of equities in favor of the 
applicant, the Circuit Justice must also determine whether 
‘it is likely that four Members of this Court would vote 
to grant a writ of certiorari.’ Id., at 1310. The burden 
of persuasion as to both of these issues rests on the appli-
cant . . . .” Beame v. Friends of the Earth, 434 U. S. 
1310, 1312 (1977) (Marsh all , J., in chambers).

In my view the balance of the equities favors the grant 
of the application. In light of Bellotti, corporate industrial 
and commercial opponents of the referendum are free to 
finance their opposition. On the other hand, unless the stay 
is granted, the city is forever denied any opportunity to 
finance communication to the statewide electorate of its views 
in support of the referendum as required in the interests of all 
taxpayers, including residential property owners.
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I am also of the view that at least four Members of this 
Court will vote to grant plenary review of this important 
constitutional question.

Accordingly, I grant the application and stay the judgment 
of October 4, 1978, pending further action of this Court or 
myself as Circuit Justice.
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WARM SPRINGS DAM TASK FORCE et  al . v . GRIBBLE 
ET AL.

APPLICATION FOR STAY

No. A-357. Decided October 20, 1978

Application to stay, pending Court of Appeals’ disposition of appeal, Dis-
trict Court’s order denying a permanent injunction to halt further con-
struction of the Warm Springs Dam, as against the contention that the 
environmental impact statement filed in connection with the Dam did 
not comply with the National Environmental Policy Act of 1969, is 
denied.

Mr . Justice  Rehnquist , Circuit Justice.
Applicants request that I stay an order of the United 

States District Court for the Northern District of California 
pending disposition of their appeal therefrom by the United 
States Court of Appeals for the Ninth Circuit. The District 
Court’s order denied applicants’ request for a permanent in-
junction to halt further construction in connection with the 
Warm Springs Dam-Lake Sonoma project on Dry and Warm 
Springs Creeks in Sonoma County, Cal. (Dam). Applicants 
also ask that pending disposition of their appeal I enjoin all 
further construction activity at the site, except work for the 
purpose of protecting the soil from effects of weathering and 
erosion.

The Dam will be an earthen-filled dam, holding back a 
reservoir of water, across Dry Creek, a major tributary of the 
Russian River in Sonoma County. It is a multipurpose proj-
ect designed to provide flood control, water supply, and recrea-
tion. The Dam was first authorized in the Flood Control Act 
of 1962, Pub. L. 87-874, 76 Stat. 1173, 1192, and was under 
construction when the National Environmental Policy Act of 
1969, 42 U. S. C. §4321 et seq. (NEPA), became law. An 
environmental impact statement was filed prior to the award 
of a contract for a major segment of the Dam and it is the
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adequacy of that statement under NEPA which has been the 
focus of this litigation. When built, the Dam will sit atop 
the Dry Creek earthquake fault. A second fault is about 
V/2 miles away and the San Andreas fault is 18 miles distant.

Applicants brought an action in the District Court on 
March 22, 1974, seeking a preliminary injunction to stay fur-
ther construction activity with respect to the Dam. During 
14 days of hearings on the motion for a preliminary injunction, 
applicants raised questions about the integrity of the Dam 
should an earthquake occur and alleged poisoning of the water 
in the reservoir behind the Dam. On May 23, 1974, the Dis-
trict Court found that the environmental impact statement 
fully complied with NEPA and denied applicants’ motion for 
the injunction. Thereafter, the Ninth Circuit denied appli-
cants’ motion for an injunction pending appeal. On June 17, 
1974, Mr. Justice Douglas issued an order staying further dis-
turbance of the soil in connection with the Dam, other than 
for research, investigation, planning, and design activity, pend-
ing decision of their appeal by the Court of Appeals. Warm 
Springs Dam Task Force v. Gribble, 417 U. S. 1301.

On August 18, 1975, the Court of Appeals remanded the 
case to the District Court to permit it to consider further the 
adequacy of the environmental impact statement in the areas 
of seismicity and purity of water in the proposed reservoir. 
The Court of Appeals continued the existing stay in effect 
until further action by the District Court. Although not 
ordered by the court, the Army Corps of Engineers prepared 
and widely circulated a supplement to the environmental im-
pact statement covering the archaeological aspects of the Dam 
and the seismicity and water purity problems. After holding 
three days of hearings, the District Court concluded that all 
segments of the environmental impact statement fully com-
plied with NEPA and denied applicants’ motion for a per-
manent injunction.

On November 23, 1977, the Court of Appeals expedited
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applicants’ appeal of the District Court’s order but denied 
applicants’ request for interim injunctive relief in an opinion 
in which it concluded that applicants had not shown that they 
would suffer “significant harm” during the pendency of the 
expedited appeal. Oral argument on the appeal was heard 
on March 13, 1978. When decision of the appeal was not 
forthcoming, applicants renewed their request for a stay on 
May 8, 1978. A hearing on the motion was held on May 11, 
1978, and on May 30, the Court of Appeals again denied appli-
cants’ request for interim relief. That same day, the Corps 
signed a major construction contract for the Dam.

On October 4, 1978, the Corps opened bids on a new con-
tract for the construction of a proposed fish hatchery for the 
Dam. The Corps intends to let the contract on October 20, 
1978. This development prompted applicants to make the 
instant request for a stay to me. They claim that this work 
will entail extensive expenditures and will have a direct 
impact on the physical environment of the area. Applicants 
did not first present their request to the Court of Appeals.

After considering all of the factors required by our rules and 
customary Circuit Justice practice, I have decided to deny 
applicants’ request for a stay pending disposition of their 
appeal by the Ninth Circuit.

Denied.
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DOLMAN et  al . v. UNITED STATES

ON APPLICATION FOR STAY

No. A-534 (78-987). Decided December 21, 1978

Application to stay Court of Appeals’ judgment and mandate affirming 
applicants’ criminal contempt convictions for violating District Court’s 
injunction is denied. The Court of Appeals apparently has granted a 
stay with respect to other individuals who were convicted of criminal 
contempt for violation of the same injunction; it is uncertain whether 
applicants have sought a stay from the Court of Appeals pending this 
Court’s disposition of their petition for certiorari; and this Court has 
granted certiorari in a related case in which applicants’ asserted basis for 
a stay will be reviewed. Accordingly, it is the better exercise of discre-
tion to require applicants to apply to the Court of Appeals for a stay 
pending this Court’s disposition of their petition for certiorari.

Mr . Justi ce  Rehnquist , Circuit Justice.
Applicants Dolman and Wilson were convicted of criminal 

contempt of court pursuant to 18 U. S. C. § 401 (3) for viola-
tion of an injunction entered by the United States District 
Court for the Western District of Washington. Their convic-
tions were affirmed by the Court of Appeals for the Ninth 
Circuit on September 7, 1978, and their application to stay 
issuance of the mandate of the Court of Appeals pending 
determination by this Court of related petitions for certiorari 
pending-before it was denied on November 16. Meanwhile, 
this Court granted certiorari on October 16 in No. 78-139, 
Puget Sound Gillnetters Assn. v. United States District Court, 
and No. 78-119, Washington v. United States, 439 U. S. 909. 
There is no question, as the Government maintains in the 
response which I have requested, that a conviction for crim-
inal contempt may be valid quite apart from the validity of 
the underlying injunction which was violated, and that the 
invalidity of an injunction may not ordinarily be raised as a 
defense in contempt proceedings for its violation. Walker v.
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Birmingham, 388 U. S. 307, 315-320 (1967); United States v. 
Mine Workers, 330 U. S. 258, 293-294 (1947).

Applicants’ basic contention here is that since they were not 
named as parties in the action in the District Court in which 
the United States was plaintiff and the State of Washington 
defendant, they were not bound by any injunctive decree 
which was issued by that court. The District Court rejected 
this contention, and the Court of Appeals affirmed the convic-
tions for criminal contempt relying upon cases from this 
Court holding that in some circumstances citizens of a State 
who claim rights pursuant to state law may be deemed “in 
privity” with a State and be bound by an injunction or decree 
to which only the State was a party. Tacoma v. Taxpayers 
of Tacoma, 357 U. S. 320, 340-341 (1958); Wyoming v. Colo-
rado, 286 U. S. 494, 506-509 (1932).

One of the questions presented in No. 78-139 is this:
“Is an individual who conducts business in a state in 
such privity to that state that a court may directly 
enjoin the citizen without his being a party to or a par-
ticipant in the cause of action in which the State is a 
party? Assuming privity, if an injunctive order is sought 
against an individual, is that individual entitled to notice 
of and participation in the injunctive hearing prior to its 
issuance?”

The Government in its response to this application simply 
does not address that question, and the fact that certiorari 
has been granted in No. 78-139 suggests that at least some 
Members of the Court regard the question as being of 
substance.

Both Walker, supra, and Mine Workers, supra, contain 
language limiting the doctrine that the validity of a con-
viction for criminal contempt is not vitiated by the inva-
lidity of the underlying injunction to cases in which the court 
issuing the injunction had jurisdiction of the parties. In 



DOLMAN v. UNITED STATES 1397

1395 Opinion in Chambers

Walker, the court quoted approvingly the following language 
from Howat v. Kansas, 258 U. S. 181, 189-190 (1922):

“An injunction duly issuing out of a court of general 
jurisdiction with equity powers upon pleadings properly 
invoking its action, and served upon persons made parties 
therein and within the jurisdiction, must be obeyed by 
them however erroneous the action of the court may 
be . . . .” 388 U. S., at 314. (Emphasis supplied.)

See also Fed. Rule Civ. Proc. 65 (d). The claim made by 
these applicants is that they were not in fact parties to the 
proceedings in the District Court, and that the District Court 
did not have jurisdiction over them merely because the State 
of Washington was a party. Since this question will be 
reviewed in No. 78-139, and since there is some possibility 
that applicants’ convictions for criminal contempt would be 
moot once having been served, even under cases such as 
Sibron v. New York, 392 U. S. 40 (1968), I think there are 
substantial arguments which favor the granting of a stay in 
this case.

Nonetheless, I have decided as of now to deny the applica-
tion. The information available to me as to related proceed-
ings in the Court of Appeals for the Ninth Circuit may not 
be completely accurate, but I am advised that that court 
granted a stay at the request of Denne M. Harrington and 
Gary D. Rondeau, whose appeals from convictions for criminal 
contempt for violation of the same injunction were consoli-
dated with those of applicants in the Court of Appeals and 
decided by that court in the same opinion. While applicants 
did seek a stay from the Court of Appeals of its affirmance of 
their contempt convictions, it is not apparent from the infor-
mation available to me that they did so after this Court 
granted certiorari in No. 78-139, or that they requested the 
stay pending disposition of a petition for certiorari in their 
own cases, rather than pending disposition of No. 78-139. Our 
Rule 27 provides that applications for a stay here will not 
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normally be entertained unless application for a stay has first 
been made to a judge of the court rendering the decision 
sought to be reviewed. On the basis of the information before 
me, I cannot say that applicants have requested a stay from 
the Court of Appeals for the Ninth Circuit pending disposi-
tion by this Court of their petition for certiorari seeking to 
review the affirmance of their contempt convictions, though I 
cannot say with certainty that they have not. Because of 
this uncertainty on my part, because of our grant of certiorari 
in No. 78-139, and because the Court of Appeals apparently 
has granted a stay with respect to Harrington and Rondeau, 
I think it the better exercise of my discretion to require appli-
cants to apply to the Court of Appeals for the Ninth Circuit 
for a stay pending this Court’s disposition of their petition for 
certiorari. In the event that such an application is denied, I 
shall entertain a renewed application for a stay on behalf of 
applicants Dolman and Wilson.

Denied.
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trict Court judgment rejecting constitutional attack on § 3 of Federal 
Insecticide, Fungicide, and Rodenticide Act, governing registration of pes-
ticides, is dismissed for want of jurisdiction, where three-judge court was 
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ute. Mobay Chemical Corp. v. Costle, p. 320.

2. Supreme Court’s jurisdiction—Declaratory judgment—Three-judge 
District Court.—This Court has no jurisdiction under 28 U. S. C. § 1253 
over appeals from three-judge District Court’s declaratory judgment 
invalidating state statutes. Carey v. Wynn, p. 8.
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AUTHORITY OF FEDERAL ENERGY REGULATORY COMMISSION 
TO GRANT NATURAL GAS RATE RELIEF. See Judicial Re-
view; Natural Gas Act.

AUTOMATIC EXEMPTION OF WOMEN FROM JURIES. See Con-
stitutional Law, IV, 3-5.

AUTOMOBILE MANUFACTURERS OR DEALERS. See Constitu-
tional Law, I; II, 2; Federal-State Relations.

AUTOMOBILE SEARCHES. See Constitutional Law, VIII.
BAD-DEBT DEDUCTIONS. See Internal Revenue Code, 2.
BAIL.

Alien—Bail pending appeal.—Vietnamese citizen’s application for bail 
pending appeal from espionage conviction is granted. Truong Dinh Hung 
v. United States (Bre nnan , J., in chambers), p. 1326.
BANKAMERICARD PROGRAM. See National Bank Act.
BANK HOLDING COMPANY ACT OF 1956.

Disapproval of bank holding company—Financial or managerial un-
soundness as sole ground.—Federal Reserve System Board of Governors 
has authority under § 3 (c) of Act to disapprove formation of bank hold-
ing company solely on grounds of financial or managerial unsoundness, 
and this authority is not limited to instances in which such unsoundness 
would be caused or exacerbated by proposed transaction. Board of Gov-
ernors, FRS v. First Lincolnwood Corp., p. 234.
BANKS. See Bank Holding Company Act of 1956; National Bank Act.
“BEEPERS.” See Stays, 5.

BOARD OF GOVERNORS, FEDERAL RESERVE SYSTEM. See
Bank Holding Company Act of 1956.

BOSTON, MASS. See Stays, 6.

BURDEN OF PROOF. See Civil Rights Act of 1964.
CALIFORNIA. See Constitutional Law, I; II, 1; Federal-State Rela-

tions; Railroad Retirement Act of 1974.
CAPITAL GAINS. See Internal Revenue Code, 1.

CAPITAL PUNISHMENT. See Constitutional Law, II, 5.

CHARITABLE SET-ASIDES FROM CAPITAL GAINS. See Internal
Revenue Code, 1.

“CHECKERBOARD” PATTERN OF STATE JURISDICTION OVER 
INDIAN RESERVATIONS. See Constitutional Law, III, 1.

CITIES. See Constitutional Law, II, 3; III, 4; Jurisdiction; Stays, 6.
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CITY EXPENDITURES IN SUPPORT OF REFERENDUM PRO-
POSAL. See Stays, 6.

CIVIL CONTEMPT. See Stays, 3, 4.

CIVIL RIGHTS. See Civil Rights Act of 1964; Stays, 12-18.
CIVIL RIGHTS ACT OF 1964.

Employment discrimination—Prima facie case—Rebuttal.—Where Court 
of Appeals in employment discrimination action appears to have imposed 
heavier burden on employer than Fumco Construction Co. v. Waters, 
438 U. S. 567, requires as to meeting employee’s prima facie case of dis-
crimination, its judgment is vacated and case is remanded for reconsidera-
tion. Board of Trustees v. Sweeney, p. 24.

CLINICS. See Stays, 8, 9.
COLLATERAL ESTOPPEL. See Constitutional Law, VI, 1; Judg-

ments.
COLLECTIVE-BARGAINING AGREEMENTS. See Railway Labor 

Act.
COLUMBUS, OHIO. See Stays, 12.
COMMUNITY PROPERTY. See Railroad Retirement Act of 1974.
COMPUTATION OF ALTERNATIVE INCOME TAX. See Internal 

Revenue Code, 1.

CONFESSIONS. See Stays, 10.
CONSTITUTIONAL LAW.
I. Delegation of Power.

Automobile franchises—State statutory requirements for opening or re-
locating.—Scheme of California Automobile Franchise Act does not con-
stitute an impermissible delegation of state power to private citizens by 
requiring New Motor Vehicle Board to delay automobile franchise estab-
lishments and relocations only when protested by existing franchisees. 
New Motor Vehicle Bd. of Cal. v. Orrin W. Fox Co., p. 96.

II. Due Process.
1. Automobile franchises—State statutory requirements for opening or 

relocating.—Scheme of California Automobile Franchise Act with respect 
to opening or relocating of automobile dealerships does not violate due 
process. New Motor Vehicle Bd. of Cal. v. Orrin W. Fox Co., p. 96.

2. Out-of-state attorneys—Right to appear pro hac vice.—Interest of 
out-of-state attorneys, who were not admitted to Ohio Bar, in representing 
defendants in Ohio criminal prosecution is not cognizable property or 
liberty interest under Fourteenth Amendment, and hence Constitution 
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did not obligate Ohio courts to accord attorneys procedural due process 
on their application to appear pro hoc vice. Leis v. Flynt, p. 438.

3. “Police jurisdiction” statutes.—Alabama “police jurisdiction” statutes 
that extend municipal police, sanitary, and business-licensing powers over 
those residing within three miles of corporate boundaries without per-
mitting such residents to vote in municipal elections, do not violate due 
process. Holt Civic Club v. Tuscaloosa, p. 60.

4. State statutory abortion requirements—Vagueness.—Provisions of 
Pennsylvania Abortion Control Act requiring physician, if he determines 
that fetus “is viable,” or “if there is sufficient reason to believe that the 
fetus may be viable,” to exercise certain standard of care to preserve 
fetus’ life and health and to use certain abortion technique, are unconstitu-
tionally vague. Colautti v. Franklin, p. 379.

5. Unconstitutional affirmance of death sentence and conviction.— 
Georgia Supreme Court’s affirmance, based on underlying rape charge of 
which accused was not properly tried and convicted, of death sentence for 
murder and of kidnaping conviction violates due process.. Presnell v. 
Georgia, p. 14.

III. Equal Protection of the Laws.
1. “Checkerboard” pattern of state jurisdiction over Indian reserva-

tions.—“Checkerboard” pattern of state jurisdiction over Indian reserva-
tions ordained by Washington statute is not on its face invalid under 
Equal Protection Clause of Fourteenth Amendment. Washington v. 
Yakima Indian Nation, p. 463.

2. First-degree murder—Jury conviction—Mandatory life imprison-
ment.—New Jersey sentencing scheme under which life imprisonment is 
mandatory punishment for first-degree murder jury convictions while de-
fendant pleading non vult may be sentenced to either life imprisonment 
or lesser term prescribed for second-degree murder, does not infringe right 
to equal protection under Fourteenth Amendment of defendant who was 
convicted by jury of first-degree murder and accordingly sentenced to life 
imprisonment. Corbitt v. New Jersey, p. 212.

3. Inheritance by illegitimate children—State restrictions.—New York 
Court of Appeals’ judgment upholding, against contention that it violated 
Equal Protection Clause of Fourteenth Amendment, New York statute 
allowing an illegitimate child to inherit from his intestate father only if 
a court of competent jurisdiction has, during father’s lifetime, entered an 
order declaring paternity, is affirmed. Lalli v. Lalli, p. 259.

4. “Police jurisdiction” statutes.—Alabama “police jurisdiction” statutes 
that extend municipal police, sanitary, and business-licensing powers over 
those residing within three miles of corporate boundaries without per-
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mitting such residents to vote in municipal elections, do not violate Equal 
Protection Clause of Fourteenth Amendment. Holt Civic Club v. Tusca-
loosa, p. 60.

IV. Freedom of Speech.
Public employees—Private communications.—A public employee (such 

as petitioner, who was dismissed from employment as a teacher for com-
plaints and opinions expressed privately to school principal) does not for-
feit his First Amendment protection against governmental abridgment of 
freedom of speech when he arranges to communicate privately with his 
employer rather than to express his views publicly. Givhan v. Western 
Line Consolid. School Dist., p. 410.

V. Privilege Against Self-Incrimination.
First-degree murder—Jury conviction—Mandatory life imprisonment.— 

New Jersey sentencing scheme under which life imprisonment is mandatory 
punishment for first-degree murder jury convictions while defendants 
pleading non volt may be sentenced to either life imprisonment or lesser 
term prescribed for second-degree murder, does not impose unconstitu-
tional burden on Fifth and Fourteenth Amendment right against self-
incrimination of defendant who was convicted by jury of first-degree mur-
der and accordingly sentenced to life imprisonment. Corbitt v. New 
Jersey, p. 212.

VI. Right to Jury Trial.
1. Effect of collateral estoppel.—Use of collateral estoppel to prevent 

petitioners from relitigating, in stockholder’s action against them, issue 
resolved against them in action by Securities and Exchange Commission, 
of whether proxy statement issued by them was materially false and mis-
leading, would not violate petitioners’ Seventh Amendment right to a 
jury trial. Parklane Hosiery Co. v. Shore, p. 322.

2. First-degree murder—Jury conviction—Mandatory life imprison-
ment.—New Jersey sentencing scheme under which life imprisonment is 
mandatory punishment for first-degree murder jury convictions while de-
fendants pleading non vult may be sentenced to either fife imprisonment 
or lesser term prescribed for second-degree murder, does not impose uncon-
stitutional burden on Sixth and Fourteenth Amendment jury trial right of 
defendant who was convicted by jury of first-degree murder and accord-
ingly sentenced to life imprisonment. Corbitt v. New Jersey, p. 212.

3. Selection of jury—Exemption of women.—Exemption on request of 
women from jury service under Missouri law, resulting in an average of 
less than 15% women on jury venires in forum county, violates “fair cross 
section” requirement of Sixth Amendment as made applicable to States by 
Fourteenth. Duren v. Missouri, p. 357.
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4. Selection of jury—Exemption of women.—Missouri Supreme Court 

and Missouri Court of Appeals judgments affirming convictions as against 
fair-cross-section claims based on exemption of women from juries, are 
vacated, and cases are remanded for reconsideration in light of Duren v. 
Missouri, ante, p. 357. Lee v. Missouri, p. 461.

5. Selection of jury—Exemption of women.—Missouri Supreme Court’s 
judgment rejecting petitioner’s challenge, on appeal of his conviction, to 
Missouri statute allowing any woman who so elects to be excused from jury 
service, is vacated, and case is remanded for reconsideration in light of 
Duren v. Missouri, ante, p. 357. Harlin v. Missouri, p. 459.

VII. Right to Travel.
Supplemental Security Income benefits not payable when recipient 

abroad.—Section 1611 (f) of Social Security Act, which provides that 
SSI benefits are not to be paid for any month that recipient is outside 
United States, does not impose an impermissible burden on freedom of 
international travel in violation of Fifth Amendment. Califano v. Azna- 
vorina, p. 170.
VIII. Searches and Seizures.

Nonowner passengers’ right to challenge search of automobile.—Non- 
owner passengers in suspected robbery getaway car were not entitled to 
challenge, on Fourth Amendment grounds, search of glove compartment 
and area under seat where police found and seized shells and rifle ad-
mitted in evidence at robbery trial. Rakas v. Illinois, p. 128.

CONSTRUCTION OF WARM SPRINGS DAM. See Stays, 2.
CONTEMPT. See Stays, 1, 3, 4.
CONVENING OF THREE-JUDGE DISTRICT COURT. See Appeals, 

1; Jurisdiction.
COUNTY SCHOOL BOARDS. See Voting Rights Act of 1965, 1, 2.
COURTS OF APPEALS. See Interstate Commerce Act; Judicial Re-

view; Railway Labor Act; Stays, 1.
CREDIT CARDS. See National Bank Act.
CRIMINAL CONTEMPT. See Stays, 1.
CRIMINAL LAW. See Bail; Constitutional Law, II, 5; III, 2; V; VI, 

2-5; VIII; Extradition; Stays, 1, 3-5, 10, 11, 19, 20.
DAYTON, OHIO. See Stays, 13, 14.

DEATH SENTENCES. See Constitutional Law, II, 5.
DECLARATORY JUDGMENTS. See Appeals, 2.
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DEDUCTIONS FOR BAD DEBTS. See Internal Revenue Code, 2. 
DELEGATION OF POWER. See Constitutional Law, I. 
DESEGREGATION OF SCHOOLS. See Stays, 12-18.
DETERMINATION OF FETUS’ VIABILITY. See Constitutional Law, 

II, 4.
DISCHARGE OR DISMISSAL FROM EMPLOYMENT. See Constitu-

tional Law, IV.
DISCRIMINATION. See Civil Rights Act of 1964; Stays, 12-18.
DISTRICT COURTS. See Appeals; Jurisdiction; Railway Labor Act.
DIVISION OF RAILROAD EMPLOYEES’ RETIREMENT BENE-

FITS. See Railroad Retirement Act of 1974.
DIVORCE. See Railroad Retirement Act of 1974.
DRUG OFFENSES. See Stays, 5.
DUE PROCESS. See Constitutional Law, II.
ELECTIONS. See Constitutional Law, II, 3; III, 4; Voting Rights Act 

of 1965.
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974. See 

Pensions.
EMPLOYEE SOLICITATION BY LABOR UNIONS. See National 

Labor Relations Act.
EMPLOYER AND EMPLOYEES. See Civil Rights Act of 1964; Con-

stitutional Law, IV; National Labor Relations Act; Pensions; Rail-
way Labor Act; Voting Rights Act of 1965, 1.

EMPLOYMENT DISCRIMINATION. See Civil Rights Act of 1964.
ENVIRONMENTAL LAW. See Stays, 2.
EQUAL PROTECTION OF THE LAWS. See Constitutional Law, III.
EQUAL RIGHTS AMENDMENT. See Injunctions.
EVIDENCE. See Civil Rights Act of 1964; Constitutional Law, VIII; 

Stays, 10.
EXCLUSION OF CHARITABLE SET-ASIDES FROM TAXABLE 

CAPITAL GAINS. See Internal Revenue Code, 1.
EXCLUSION OR EXEMPTION OF WOMEN FROM JURY SERVICE. 

See Constitutional Law, VI, 3-5.
EXECUTIVE GRANT OF EXTRADITION. See Extradition.
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EXPENDITURE OF CITY FUNDS IN SUPPORT OF REFERENDUM
PROPOSAL. See Stays, 6.

EXTRADITION.
Executive grant of extradition—Probable cause—Judicial inquiry pre-

cluded.—Once asylum State’s Governor has acted on requisition for ex-
tradition based on demanding State’s judicial determination that proba-
ble cause existed, no further judicial inquiry may be had on that issue 
in asylum State. Michigan v. Doran, p. 282.

“FAIR CROSS SECTION’’ REQUIREMENT FOR JURIES. See Con-
stitutional Law, VI, 3-5.

FALSE PROXY STATEMENTS. See Constitutional Law, VI, 1; Judg-
ments.

FEDERAL ENERGY REGULATORY COMMISSION. See Judicial Re-
view; Natural Gas Act.

FEDERAL INCOME TAXES. See Internal Revenue Code.
FEDERAL INSECTICIDE, FUNGICIDE, AND RODENTICIDE ACT.

See Appeals, 1.
FEDERAL RESERVE SYSTEM. See Bank Holding Company Act of 

1956.
FEDERAL-STATE RELATIONS. See also Railroad Retirement Act 

of 1974.
State regulation of automobile franchises—“State action” exemption 

from antitrust laws.—California Automobile Franchise Act does not con-
flict with Sherman Act but is outside reach of antitrust laws under “state 
action” exemption. New Motor Vehicle Bd. of Cal. v. Orrin W. Fox 
Co., p. 96.

FETUSES’ VIABILITY. See Constitutional Law, II, 4.

FIFTH AMENDMENT. See Constitutional Law, V; VII.

FINANCE CHARGE ON CREDIT CARD UNPAID BALANCES. See 
National Bank Act.

FINANCIAL OR MANAGERIAL UNSOUNDNESS AS GROUND FOR 
DISAPPROVING BANK HOLDING COMPANY. See Bank Hold-
ing Company Act of 1956.

FIRST AMENDMENT. See Constitutional Law, IV; Stays, 3, 4,19, 20. 
FIRST-DEGREE MURDER. See Constitutional Law, III, 2; V; VI, 2. 
FOURTEENTH AMENDMENT. See Constitutional Law, II, 2, 3; III;

V; VI, 2-5.
FOURTH AMENDMENT. See Constitutional Law, VIII; Stays, 5.
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FREEDOM OF INTERNATIONAL TRAVEL. See Constitutional Law, 
VII.

FREEDOM OF SPEECH. See Constitutional Law, IV.

FREEDOM OF THE PRESS. See Stays, 3, 4, 19, 20.
GEORGIA. See Constitutional Law, II, 5.
GOVERNOR’S GRANT OF EXTRADITION. See Extradition.
HAND-DELIVERY MAIL SERVICE. See Stays, 7.
HOLDING COMPANIES. See Bank Holding Company Act of 1956.
HOMICIDE. See Constitutional Law, III, 2; V; VI, 2.
HOSPITALS. See National Labor Relations Act.
ILLEGITIMATE CHILDREN. See Constitutional Law, III, 3.
IN CAMERA INSPECTION. See Stays, 4.

INCOME TAXES. See Internal Revenue Code.
INCRIMINATION. See Constitutional Law, V.
INDIANS. See also Constitutional Law, III, 1.

1. State jurisdiction over Indian reservations.—Section 6 of Pub. L. 280 
does not require disclaimer States to amend their constitutions to make 
an effective acceptance of jurisdiction over an Indian reservation, and here 
Washington, having enacted legislation obligating State to assume juris-
diction under Pub. L. 280 and thus having effectively repealed state 
constitutional disclaimer, has satisfied § 6’s procedural requirements. 
Washington v. Yakima Indian Nation, p. 463.

2. State jurisdiction over Indian reservations.—Once procedural require-
ments of § 6 of Pub. L. 280 have been satisfied, § 7 governs scope of 
jurisdiction over Indian reservations conferred upon disclaimer States, and 
here statutory authorization for partial subject-matter and geographic 
jurisdiction asserted by Washington is found in words of § 7 permitting 
option States to assume jurisdiction “in such manner” as people of State 
shall “by affirmative legislative action, obligate and bind the State to 
assumption thereof.” Washington v. Yakima Indian Nation, p. 463.

INHERITANCE BY ILLEGITIMATE CHILDREN. See Constitutional
Law, III, 3.

INJUNCTIONS. See also Stays, 1, 2, 6, 7.
Advisory referendum—Equal Rights Amendment.—Application to en-

join placement on Nevada ballot of advisory referendum for state legisla-
ture’s benefit on Equal Rights Amendment, is denied. Kimble v. Swack- 
hamer (Reh nqu is t , J., in chambers), p. 1385.
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INTEREST ON CREDIT CARD UNPAID BALANCES. See National 
Bank Act.

INTERIM TERMINAL SURCHARGES BY RAILROADS. See Inter-
state Commerce Act.

INTERNAL REVENUE CODE.
1. Long-term capital gains—Estate—Alternative income tax—Exclusion 

of charitable set-asides.—Net long-term capital gains to which alternative 
income tax of a decedent’s estate is applicable are reducible by amount set 
aside for charitable purposes pursuant to decedent’s will. United Cali-
fornia Bank v. United States, p. 180.

2. Write-down of “excess” inventory—Bad-debt reserve.—Commissioner 
of Internal Revenue did not abuse his discretion either in determining that 
petitioner tool manufacturer’s write-down of “excess” inventory failed to 
reflect its 1964 income clearly or in recomputing a “reasonable” addition 
to petitioner’s bad-debt reserve according to formula of Black Motor Co. 
n . Commissioner, 41 B. T. A. 300. Thor Power Tool Co. v. Commissioner, 
p. 522.

INTERNATIONAL TRAVEL RIGHTS. See Constitutional Law, VII. 
INTERSTATE COMMERCE ACT.

Railroads—Retirement taxes—Interim surcharges—Trust fund—Court 
of Appeals' authority.—Court of Appeals’ imposition of trust fund on 
interim terminal surcharge approved by Interstate Commerce Commis-
sion to offset increased railroad retirement taxes is contrary to § 15a 
(6)(b) of Act. Long Island R. Co. v. Aberdeen & Rockfish R. Co., p. 1.
INTERSTATE COMMERCE COMMISSION. See Interstate Commerce 

Act.
INTERSTATE EXTRADITION. See Extradition.
INVENTORY ACCOUNTING. See Internal Revenue Code, 2.
INVESTMENT CONTRACTS. See Pensions.
JUDGMENTS. See also Constitutional Law, VI, 1.

Collateral estoppel.—Petitioners, who had a “full and fair” opportunity, 
in Securities and Exchange Commission’s action against them, to litigate 
issue, resolved against them, of whether proxy statement issued by them 
was materially false and misleading, are collaterally estopped from reliti-
gating such issue in stockholder’s action against them. Parklane Hosiery 
Co. v. Shore, p. 322.

JUDICIAL REVIEW. See also Extradition; Interstate Commerce Act;
Railway Labor Act.

Federal Energy Regulatory Commission—Ratemaking authority—Court 
of Appeals.—Court of Appeals encroached upon FERC’s ratemaking au-
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JUDICIAL REVIEW—Continued.
thority when it strongly suggested that FERC is required to grant relief 
to respondent natural gas producers as long as increase in royalty costs is 
not imprudent and relief when granted will merely sustain rather than 
increase producers’ profits. FERC v. Pennzoil Producing Co., p. 508.

JURISDICTION. See also Appeals; Constitutional Law, III, 1; In-
dians.

Three-judge District Court—Challenge to “police jurisdiction” stat-
utes.—Convening of three-judge District Court under then-applicable 28 
U. S. C. §2281 (1970 ed.) was proper in action challenging constitution-
ality of Alabama “police jurisdiction” statutes. Holt Civic Club v. Tus-
caloosa, p. 60.
JURY SELECTION. See Constitutional Law, VI, 3-5.

JURY TRIALS. See Constitutional Law, VI.
JUVENILE DELINQUENTS. See Stays, 10.

LABOR UNIONS. See National Labor Relations Act.
LAWYERS. See Constitutional Law, II, 2.
LEAVES OF ABSENCE FOR PUBLIC EMPLOYEES SEEKING 

ELECTIVE OFFICE. See Voting Rights Act of 1965, 1.
LEGITIMATE EXPECTATION OF PRIVACY. See Constitutional

Law, VIII.
LIBERTY INTERESTS. See Constitutional Law, II, 2.
LIFE IMPRISONMENT. See Constitutional Law, III, 2; V; VI, 2.
LONG-TERM CAPITAL GAINS. See Internal Revenue Code, 1.
LOS ANGELES, CAL. See Stays, 17, 18.
MAIL SERVICE. See Stays, 7.

MALPRACTICE. See Stays, 8, 9.
MANDAMUS. See Stays, 8, 9.
MANDATORY LIFE IMPRISONMENT. See Constitutional Law, III, 

2; V; VI, 2.

MASSACHUSETTS. See Stays, 6.

MATERIALLY FALSE AND MISLEADING PROXY STATEMENTS.
See Constitutional Law, VI, 1; Judgments.

MEDICAL MALPRACTICE. See Stays, 8, 9.
MINNESOTA. See National Bank Act.
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MISLEADING PROXY STATEMENTS. See Constitutional Law, VI, 
1; Judgments.

MISSOURI. See Constitutional Law, VI, 3-5.
MUNICIPAL CORPORATIONS. See Constitutional Law, II, 3; III, 4;

Jurisdiction; Stays, 6.
MUNICIPAL EXPENDITURES IN SUPPORT OF REFERENDUM

PROPOSAL. See Stays, 6.
MURDER. See Constitutional Law, III, 2; V; VI, 2.
NARCOTICS OFFENSES. See Stays, 5.

NATIONAL BANK ACT.
Bank’s out-of-state credit card customers—Allowable interest rate.— 

Provision of Act authorizing national bank “to charge on any loan” inter-
est at rate allowed by laws of State “where the bank is located,” permits 
national bank in Nebraska to charge its Minnesota BankAmericard cus-
tomers higher interest rate on unpaid balances, as sanctioned by Ne-
braska law, than is permitted by Minnesota. Marquette. Nat. Bank v. 
First of Omaha Corp., p. 299.
NATIONAL ENVIRONMENTAL POLICY ACT OF 1969. See Stays, 2.
NATIONAL LABOR RELATIONS ACT.

Hospital—No-solicitation rule—Unfair labor practice.—Court of Ap-
peals’ judgment refusing to enforce National Labor Relations Board’s 
order invalidating, as unfair labor practice under § 8 (a)(1) of Act, opera-
tion of hospital’s no-solicitation rule in its cafeteria is vacated, and case 
is remanded for reconsideration in light of Beth Israel Hospital n . NLRB, 
437 U. S. 483. NLRB v. Baylor University Medical Center, p. 9.

NATIONAL LABOR RELATIONS BOARD. See National Labor Re-
lations Act.

NATURAL GAS ACT.
Special rate relief—Escalating royalty costs—Federal Energy Regula-

tory Commission’s authority.—Act does not deny FERC authority to give 
special rate relief to producers where escalating royalty costs are a func-
tion of, or otherwise based upon, an unregulated market price for product 
whose sale in interstate market is regulated by FERC. FERC v. Pennzoil 
Producing Co., p. 508.
NATURAL GAS PRODUCERS. See Judicial Review; Natural Gas Act.
NEBRASKA. See National Bank Act.
NEEDY AGED, BLIND, AND DISABLED. See Constitutional Law,

VII.
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NET LONG-TERM CAPITAL GAINS. See Internal Revenue Code, 1.
NEVADA. See Injunctions.
NEW JERSEY. See Constitutional Law, III, 2; V; VI, 2.
NEWS MEDIA. See Stays, 3, 4, 19, 20.
NEW YORK. See Constitutional Law, III, 3.
NONCONTRIBUTORY, COMPULSORY PENSION PLANS. See Pen-

sions.
NONOWNER’S RIGHT TO CHALLENGE SEARCH OF AUTOMO-

BILE. See Constitutional Law, VIII.
NON VULT PLEAS. See Constitutional Law, III, 2; V; VI, 2.
NO-SOLICITATION RULES. See National Labor Relations Act.
OFFENSIVE COLLATERAL ESTOPPEL. See Constitutional Law, 

VI, 1; Judgments.
OHIO. See Constitutional Law, II, 2.
OPENING OF AUTOMOBILE DEALERSHIPS. See Constitutional

Law, I; II, 1; Federal-State Relations.
OUT-OF-STATE ATTORNEYS. See Constitutional Law, II, 2.
PATIENTS’ MEDICAL RECORDS. See Stays, 8, 9.
PENNSYLVANIA ABORTION CONTROL ACT. See Constitutional

Law, II, 4.
PENSIONS.

Pension plan—Applicability of securities laws.—Securities Act of 1933 
and Securities Exchange Act of 1934 do not apply to a noncontributory, 
compulsory pension plan for employees. Teamsters v. Daniel, p. 551.

PHYSICIANS. See Constitutional Law, II, 4.
PLEAS IN MURDER CASES. See Constitutional Law, III, 2; V; VI, 

2.
“POLICE JURISDICTION’’ STATUTES. See Constitutional Law, II, 

3; III, 4; Jurisdiction.
POLITICAL SUBDIVISIONS. See Voting Rights Act of 1965, 2.
PRESERVATION OF FETUS’ LIFE AND HEALTH. See Constitu-

tional Law, II, 4.
PRIMA FACIE CASE OF EMPLOYMENT DISCRIMINATION. See 

Civil Rights Act of 1964.
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PRIVATE COMMUNICATIONS AS PROTECTED SPEECH. See 
Constitutional Law, IV.

PRIVATE EXPRESS STATUTES. See Stays, 7.

PRIVATE MAIL SERVICE. See Stays, 7.

PRIVILEGE AGAINST SELF-INCRIMINATION. See Constitutional 
Law, V.

PROBABLE CAUSE FOR EXTRADITION. See Extradition.
PROCEDURAL DUE PROCESS. See Constitutional Law, II, 2.
PRODUCTION OF DOCUMENTS. See Stays, 3, 4, 8, 9, 19, 20.

PRO HAC VICE APPEARANCES. See Constitutional Law, II, 2.
PROOF OF PATERNITY OF ILLEGITIMATE CHILDREN. See Con-

stitutional Law, III, 3.
PROPERTY INTERESTS. See Constitutional Law, II, 2.
PROXY STATEMENTS. See Constitutional Law, VI, 1; Judgments.
PUBLIC EMPLOYEES. See Constitutional Law, IV; Voting Rights 

Act of 1965, 1.
PUBLIC SCHOOLS. See Stays, 12-18.

QUASHING OF SERVICE OF PROCESS. See Stays, 22.

RACIAL DISCRIMINATION. See Stays, 12-18.

RAILROAD EMPLOYEES. See Railway Labor Act.
RAILROAD RATES. See Interstate Commerce Act.
RAILROAD RETIREMENT ACT OF 1974.

Benefits—Divisibility under community property law.—Retirement 
benefits payable to railroad employee under Act may not be divided 
under state community property law. Hisquierdo v. Hisquierdo, p. 572.
RAILROAD RETIREMENT AMENDMENTS OF 1973. See Interstate 

Commerce Act.
RAILWAY LABOR ACT.

Untimely appeal from wrongful discharge—National Railroad Adjust-
ment Board’s determination—Unreviewability.—National Railroad Ad-
justment Board’s determination that railroad employee had not filed 
appeal from allegedly wrongful discharge within time prescribed by gov-
erning collective-bargaining agreement was final and binding under §3 
First (q) of Act, and neither District Court nor Court of Appeals had 
authority to disturb such decision. Union Pacific R. Co. v. Sheehan, 
p. 89.
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RATEMAKING AUTHORITY OF FEDERAL ENERGY REGULA-
TORY COMMISSION. See Judicial Review; Natural Gas Act.

RATIONAL BASIS. See Constitutional Law, VII.
REAL PROPERTY TAXES. See Stays, 6.
REBUTTAL OF PRIMA FACIE CASE OF EMPLOYMENT DISCRIM-

INATION. See Civil Rights Act of 1964.
REFERENDUMS. See Injunctions; Stays, 6.
REFUSALS TO QUASH SUBPOENA. See Stays, 19, 20.
REGISTRATION OF PESTICIDES. See Appeals, 1.
REGULATION OF AUTOMOBILE FRANCHISES OR DEALER-

SHIPS. See Constitutional Law, I; II, 1; Federal-State Relations.
REGULATION OF NATURAL GAS RATES. See Judicial Review; 

Natural Gas Act.
REHEARINGS. See Stays, 10.
RELOCATION OF AUTOMOBILE DEALERSHIPS. See Constitu-

tional Law, I; II, 1; Federal-State Relations.
RETIREMENT BENEFITS FOR RAILROAD EMPLOYEES. See 

Railroad Retirement Act of 1974.
RETIREMENT TAXES ON RAILROADS. See Interstate Commerce 

Act.
RETRIALS. See Stays, 11.
REVOCATION OF BAIL. See Bail.
RIGHT OF INHERITANCE BY ILLEGITIMATE CHILDREN. See 

Constitutional Law, III, 3.
RIGHT OF INTERNATIONAL TRAVEL. See Constitutional Law, 

VII.
RIGHT TO JURY TRIAL. See Constitutional Law, VI.
ROYALTIES ON NATURAL GAS. See Judicial Review; Natural Gas 

Act.
SALE OF NATURAL GAS. See Judicial Review; Natural Gas Act.
SCHOOL BOARDS. See Voting Rights Act of 1965.
SCHOOL DESEGREGATION. See Stays, 12-18.
SEARCHES AND SEIZURES. See Constitutional Law, VIII; Stays, 5.
SECURITIES ACT OF 1933. See Pensions.
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SECURITIES EXCHANGE ACT OF 1934. See Pensions.
SECURITIES REGULATION. See Constitutional Law, VI, 1; Judg-

ments; Pensions.
SELECTION OF JURIES. See Constitutional Law, VI, 3-5.

SELF-INCRIMINATION. See Constitutional Law, V.
SENTENCES. See Constitutional Law, II, 5; HI, 2; V; VI, 2.

SERVICE OF PROCESS. See Stays, 22.

SEVENTH AMENDMENT. See Constitutional Law, VI, 1.

SHERMAN ACT. See Federal-State Relations.
SIXTH AMENDMENT. See Constitutional Law, VI, 2-5.

SOCIAL SECURITY ACT. See Constitutional Law, VII.

SOLICITATION OF EMPLOYEES BY LABOR UNIONS. See Na-
tional Labor Relations Act.

STANDARD OF CARE FOR PRESERVING FETUS’ LIFE AND 
HEALTH. See Constitutional Law, II, 4.

STANDING TO RAISE VICARIOUS FOURTH AMENDMENT 
CLAIMS. See Constitutional Law, VIII.

“STATE ACTION” EXEMPTION FROM ANTITRUST LAWS. See 
Federal-State Relations.

STATE JURISDICTION OVER INDIAN RESERVATIONS. See Con-
stitutional Law, III, 1; Indians.

STATE REAL PROPERTY TAXES. See Stays, 6.

STATE REGULATION OF AUTOMOBILE FRANCHISES OR DEAL-
ERSHIPS. See Constitutional Law, I; II, 1; Federal-State Re-
lations.

STAYS.
1. Affirmance of contempt convictions.—Application to stay Court of 

Appeals’ judgment and mandate affirming applicants’ criminal contempt 
convictions for violating District Court’s injunction, is denied. Dolman v. 
United States (Reh nqu is t , J., in chambers), p. 1395.

2. Construction of dam.—Application to stay District Court’s order 
denying injunction against construction of Warm Springs Dam is denied. 
Warm Springs Dam Task Force v. Gribble (Reh nqu is t , J., in chambers), 
p. 1392.

3. Contempt—Newspaper—Refusal to obey subpoena—Criminal trial.— 
Application by newspaper and reporter to stay New Jersey Supreme 
Court’s order denying stay of trial court’s order holding applicants in
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STAYS—Continued.
civil contempt for refusing to obey subpoena for documents for use at 
criminal trial, is denied. New York Times Co. v. Jascalevich (Whit e , J., 
in chambers), p. 1317.

4. Contempt—Newspaper—Refusal to obey subpoena—Criminal trial.— 
Reapplication by newspaper and reporter to stay New Jersey Supreme 
Court’s order declining to stay civil contempt penalties imposed by trial 
court for refusing to obey subpoena to produce documents for in camera 
inspection at criminal trial, is denied. New York Times Co. v. Jascalevich 
(Marsh al l , J., in chambers), p. 1331.

5. Drug convictions—Use of “beeper.”—Application to stay Court of 
Appeals’ mandate affirming drug convictions based on evidence obtained 
from “beeper” attached to airplane used to import drugs, is denied. 
Miroyan v. United States (Rehnquis t , J., in chambers), p. 1338.

6. Injunction—City expenditures supporting referendum proposal.—Ap-
plication to stay Massachusetts Supreme Judicial Court’s judgment en-
joining Boston from expending funds in support of referendum proposal 
changing state real property tax system, is granted. Boston v. Anderson 
(Bre nnan , J., in chambers), p. 1389.

7. Injunction—Private mail service.—Application to stay Court of Ap-
peals’ affirmance of injunction against operation of private hand-delivery 
mail service is denied. Brennan v. United States Postal Service (Mar -
shall , J., in chambers), p. 1345.

8. Mandamus—Production of medical records—Malpractice suit.—Ap-
plication to stay Texas Supreme Court’s order denying mandamus to 
overturn trial judge’s order directing applicant medical clinic to produce 
medical records in malpractice suit against it, is denied conditioned on 
protective order. Reproductive Services, Inc. v. Walker (Bre nnan , J., 
in chambers), p. 1307.

9. Mandamus—Production of medical records—Malpractice suit.—Re-
application to stay Texas Supreme Court’s order denying mandamus to 
overturn trial judge’s order directing applicant medical clinic to produce 
medical records in malpractice suit against it, is granted. Reproductive 
Services, Inc. v. Walker (Bre nnan , J., in chambers), p. 1354.

10. Rehearing—Juvenile—Criminal trial—Admissibility of confession.— 
Application to stay California Supreme Court’s judgment ordering re-
hearing for juvenile on ground confession relied on in finding him guilty 
of murder was inadmissible, is granted. Fare v. Michael C. (Rehn quis t , 
J., in chambers), p. 1310.

11. Retrial of murder prosecution.—Application to stay California Su-
perior Court’s retrial of applicant for murder is denied. Divans v. Cali-
fornia (Rehn quis t , J., in chambers), p. 1367.
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STAYS—Continued.
12. School desegregation order.—Application to stay Court of Appeals’ 

affirmance of desegregation order for Columbus, Ohio, school system is 
granted. Columbus Board of Education v. Penick (Rehn quis t , J., in 
chambers), p. 1348.

13. School desegregation order.—Application to stay Court of Appeals’ 
judgment and mandate ordering school desegregation plan continued in 
Dayton, Ohio, is denied. Dayton Board of Education v. Brinkman 
(Stew art , J., in chambers), p. 1357.

14. School desegregation order.—Reapplication to stay Court of Appeals’ 
judgment and mandate ordering school desegregation plan continued in 
Dayton, Ohio, is denied. Dayton Board of Education v. Brinkman 
(Rehn quis t , J., in chambers), p. 1358.

15. School desegregation order.—Application to stay Court of Appeals’ 
affirmance of order prescribing school desegregation plan for Wilmington, 
Del., and suburban districts is denied. Buchanan v. Evans (Brenn an , 
J., in chambers), p. 1360.

16. School desegregation order.—Reapplication to stay Court of Appeals’ 
affirmance of school desegregation order for Wilmington, Del., and sub-
urban districts is denied. Alexis I. du Pont School District v. Evans 
(Rehn quis t , J., in chambers), p. 1375.

17. School desegregation order.—Application to stay California Su-
preme Court’s order vacating California Court of Appeal’s stay of school 
desegregation order for Los Angeles is denied. Bustop, Inc. v. Los An-
geles Board of Education (Reh nqu is t , J., in chambers), p. 1380.

18. School desegregation order.—Reapplication to stay California Su-
preme Court’s order vacating California Court of Appeal’s stay of school 
desegregation order for Los Angeles is denied. Bustop, Inc. v. Los An-
geles Board of Education (Powel l , J., in chambers), p. 1384.

19. Subpoena—Newspaper—Documents for use at criminal trial.—Ap-
plication by newspaper and reporter to stay New Jersey Supreme Court’s 
order denying stay of trial court’s refusal to quash subpoena directing 
applicants to produce documents for use in criminal trial, is denied. New 
York Times Co. v. Jascalevich (Whit e , J., in chambers), p. 1301.

20. Subpoena—Newspaper—Documents for use at criminal trial.—Re-
application by newspaper and reporter to stay New Jersey Supreme 
Court’s order denying stay of trial court’s refusal to quash subpoena 
directing applicants to produce documents for use at criminal trial, is 
denied. New York Times Co. v. Jascalevich (Marshal l , J., in cham-
bers), p. 1304.

21. Trial proceedings.—Application to stay California Superior Court 
proceedings in which applicant is a defendant is granted temporarily.
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United Methodist Council v. Superior Court (Rehn quis t , J., in cham-
bers), p. 1355.

22. Trial proceedings.—Application to stay California Superior Court 
proceedings in which applicant is a defendant and in which court had 
denied applicant’s motion to quash service of process, is denied. United 
Methodist Council v. Superior Court (Rehnquis t , J., in chambers), p. 
1369.

SUBPOENAS. See Stays, 3, 4, 19, 20.

SUPPLEMENTAL SECURITY INCOME PROGRAM. See Constitu-
tional Law, VII.

SUPPRESSION OF EVIDENCE. See Constitutional Law, VIII.

SUPREMACY CLAUSE. See Railroad Retirement Act of 1974.
SUPREME COURT. See Appeals.
SYSTEMATIC EXCLUSION OF WOMEN FROM JURIES. See Con-

stitutional Law, VI, 3-5.
TAXES. See Internal Revenue Code; Interstate Commerce Act; Stays, 

6.
TEACHERS. See Constitutional Law, IV.
TERMINAL SURCHARGES BY RAILROADS. See Interstate Com-

merce Act.
THREE-JUDGE DISTRICT COURTS. See Appeals; Jurisdiction.
TIME LIMITATIONS FOR APPEAL FROM RAILROAD EMPLOY-

EE’S DISCHARGE. See Railway Labor Act.
TRAVEL RIGHTS. See Constitutional Law, VII.

TRIAL BY JURY. See Constitutional Law, VI.

TRUST FUNDS FOR INTERIM TERMINAL SURCHARGES BY 
RAILROADS. See Interstate Commerce Act.

UNDERREPRESENTATION OF WOMEN ON JURIES. See Consti-
tutional Law, VI, 3-5.

UNFAIR LABOR PRACTICES. See National Labor Relations Act.
UNIFORM CRIMINAL EXTRADITION ACT. See Extradition.
UNIONS. See National Labor Relations Act.
UNPAID-BALANCE FINANCE CHARGES ON CREDIT CARDS.

See National Bank Act.
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UNPAID LEAVES OF ABSENCE FOR PUBLIC EMPLOYEES SEEK-
ING ELECTIVE OFFICE. See Voting Rights Act of 1965, 1.

USURY. See National Bank Act.
VAGUENESS OF ABORTION REQUIREMENTS. See Constitutional

Law, II, 4.
VIABILITY OF FETUSES. See Constitutional Law, II, 4.
VICARIOUS FOURTH AMENDMENT CLAIMS. See Constitutional 

Law, VIII.
VIOLATION OF INJUNCTIONS. See Stays, 1.

VOTING RIGHTS. See Constitutional Law, II, 3; III, 4; Voting Rights 
Act of 1965.

VOTING RIGHTS ACT OF 1965.
1. County school board—Employees seeking elective office—Rule re-

quiring unpaid leaves of absence.—County school board rule requiring em-
ployees to take unpaid leaves of absence while campaigning for elective 
office is “a standard, practice, or procedure with respect to voting” within 
meaning of § 5 of Act. Dougherty County Bd. of Ed. v. White, p. 32.

2. County school board as within Act.—A county school board is a 
political subdivision within purview of Act when it exercises control over 
electoral process. Dougherty County Bd. of Ed. v. White, p. 32.

WARM SPRINGS DAM. See Stays, 2.

WASHINGTON. See Constitutional Law, III, 1; Indians.
WILMINGTON, DEL. See Stays, 15, 16.
WORDS AND PHRASES.

1. “A standard, practice, or procedure with respect to voting.” § 5, 
Voting Rights Act of 1965, 42 U. S. C. § 1973c. Dougherty County Bd. 
of Ed. v. White, p. 32.

2. “Political subdivision.” § 5, Voting Rights Act of 1965, 42 U. S. C. 
§ 1973c. Dougherty County Bd. of Ed. v. White, p. 32.

3. “Security.” §2 (1), Securities Act of 1933, 15 U. S. C. § 77b (1); 
§3 (a) (10), Securities Exchange Act of 1934, 15 U. S. C. § 78c (a) (10). 
Teamsters v. Daniel, p. 551.
WRITE-DOWNS OF EXCESS INVENTORY. See Internal Revenue

Code, 2.
WRITS OF MANDAMUS. See Stays, 8, 9.
WRONGFUL DISCHARGES. See Railway Labor Act.
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