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A 1962 statutory covenant between New Jersey and New York limited the 
ability of the Port Authority of New York and New Jersey to subsidize 
rail passenger transportation from revenues and reserves pledged as 
security for consolidated bonds issued by the Port Authority. A 1974 
New Jersey statute, together with a concurrent and parallel New York 
statute, retroactively repealed the 1962 covenant. Appellant, both as 
a trustee for, and as a holder of, Port Authority bonds, brought suit in 
the New Jersey Superior Court for declaratory relief, claiming that the 
1974 New Jersey statute impaired the obligation of the States’ contract 
with the bondholders in violation of the Contract Clause of the United 
States Constitution. The Superior Court dismissed the complaint after 
trial, holding that the statutory repeal was a reasonable exercise of New 
Jersey’s police power and was not prohibited by the Contract Clause. 
The New Jersey Supreme Court affirmed. Held: The Contract Clause 
prohibits the retroactive repeal of the 1962 covenant. Pp. 14r-32.

(a) The outright repeal of the 1962 covenant totally eliminated an 
important security provision for the bondholders and thus impaired the 
obligation of the States’ contract. Pp. 17-21.

(b) The security provision of the 1962 covenant was purely a financial 
1
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obligation and thus not necessarily a compromise of the States’ reserved 
powers that cannot be contracted away. Pp. 21-25.

(c) The repeal of the 1962 covenant cannot be sustained on the basis 
of Faitoute Iron & Steel Co. n . City of Asbury Park, 316 U. S. 502, and 
W. B. Worthen Co. v. Kavanaugh, 295 U. S. 56, simply because the 
bondholders’ rights were not totally destroyed. Pp. 26-28.

(d) An impairment of contract such as is involved in this case can 
only be upheld if it is both reasonable and necessary to serve an impor-
tant public purpose, but here the impairment was neither necessary to 
achieve the States’ plan to encourage private automobile users to shift 
to public transportation nor reasonable in light of changed circumstances. 
Total repeal of the 1962 covenant was not essential, since the States’ 
plan could have been implemented with a less drastic modification of the 
covenant, and since, without modifying the covenant at all, the States 
could have adopted alternative means of achieving their twin goals of 
discouraging automobile use and improving mass transit. Nor can the 
repeal be claimed to be reasonable on the basis of the need for mass 
transportation, energy conservation, and environmental protection, since 
the 1962 covenant was adopted with knowledge of such concerns. Pp. 
28-32.

69 N. J. 253, 353 A. 2d 514, reversed.

Bla ck mu n , J., delivered the opinion of the Court, in which Bur ger , 
C. J., and Reh nq ui st  and Stev en s , JJ., joined. Burg er , C. J., filed a 
concurring statement, post, p. 32. Bre nn an , J., filed a dissenting opinion, 
in which Whi te  and Mar sha ll , JJ., joined, post, p. 33. Ste wa rt , 
J., took no part in the decision of the case. Pow el l , J., took no part in 
the consideration or decision of the case.

Devereux Milburn argued the cause for appellant. With 
him on the briefs were Robert A. McTamaney and Robert B. 
Meyner.

William F. Hyland, Attorney General of New Jersey, pro se, 
argued the cause for appellees. With him on the brief were 
Michael I. Sovern and Murray J. Laulicht*

*Louis J. Lefkowitz, Attorney General, Samuel A. Hirshowitz, First 
Assistant Attorney General, and Daniel M. Cohen, Assistant Attorney 
General, filed a brief for the State of New York as amicus curiae urging 
affirmance.
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1 Opinion of the Court

Mr . Justice  Blackmun  delivered the opinion of the Court.
This case presents a challenge to a New Jersey statute, 1974 

N. J. Laws, c. 25, as violative of the Contract Clause1 of the 
United States Constitution. That statute, together with a 
concurrent and parallel New York statute, 1974 N. Y. Laws, 
c. 993, repealed a statutory covenant made by the two States 
in 1962 that had limited the ability of The Port Authority of 
New York and New Jersey2 to subsidize rail passenger trans-
portation from revenues and reserves.

The suit, one for declaratory relief, was instituted by ap-
pellant United States Trust Company of New York in the 
Superior Court of New Jersey, Law Division, Bergen County. 
Named as defendants were the State of New Jersey, its Gov-
ernor, and its Attorney General. Plaintiff-appellant sued as 
trustee for two series of Port Authority Consolidated Bonds, 
as a holder of Port Authority Consolidated Bonds, and on 
behalf of all holders of such bonds.3

After a trial, the Superior Court ruled that the statutory 
repeal was a reasonable exercise of New Jersey’s police power, 
and declared that it was not prohibited by the Contract 
Clause or by its counterpart in the New Jersey Constitution, 
Art. IV, § 7, fl 3. Accordingly, appellant’s complaint was 
dismissed. 134 N. J. Super. 124, 338 A. 2d 833 (1975). The 
Supreme Court of New Jersey, on direct appeal and by per 

1 “No State shall . . . pass any . . . Law impairing the Obligation of 
Contracts . . . .” U. S. Const., Art. I, §10, cl. 1.

2 The name originally was “The Port of New York Authority.” 1921 
N. J. Laws, c. 151, p. 416; 1921 N. Y. Laws, c. 154, p. 496. It was 
changed to “The Port Authority of New York and New Jersey,” effective 
July 1, 1972. 1972 N. J. Laws, e. 69; 1972 N. Y. Laws, c. 531.

3 Appellant is trustee for the Fortieth and Forty-first Series of Port 
Authority Consolidated Bonds, with an aggregate principal amount of 
$200 million. At the time the complaint was filed, appellant also held 
approximately $96 million of Consolidated Bonds in its own account, as 
custodian, and as fiduciary in several capacities. There were then over 
$1,600 million of Consolidated Bonds outstanding.
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curiam opinion, affirmed “substantially for the reasons set 
forth in the [trial court’s] opinion.” 69 N. J. 253, 256, 353 
A. 2d 514, 515 (1976). We noted probable jurisdiction. 427 
U. S. 903 (1976).4

I
BACKGROUND

A. Establishment of the Port Authority. The Port Author-
ity was established in 1921 by a bistate compact to effectuate 
“a better co-ordination of the terminal, transportation and 
other facilities of commerce in, about and through the port of 
New York.” 1921 N. J. Laws, c. 151, p. 413; 1921 N. Y. 
Laws, c. 154, p. 493. See N. J. Stat. Ann. §32:1-1 et seq. 
(1940); N. Y. Unconsol. Laws §6401 et seq. (McKinney 
1961). The compact, as the Constitution requires, Art. I, 
§ 10, cl. 3, received congressional consent. 42 Stat. 174.

The compact granted the Port Authority enumerated 
powers and, by its Art. Ill, “such other and additional powers 
as shall be conferred upon it by the Legislature of either State 
concurred in by the Legislature of the other, or by Act or Acts 
of Congress.” The powers are enumerated in Art. VI. 
Among them is “full power and authority to purchase, con-
struct, lease and/or operate any terminal or transportation 
facility within said district.” “Transportation facility” is 
defined, in Art. XXII, to include “railroads, steam or elec-
tric, . . . for use for the transportation or carriage of persons 
or property.”

The Port Authority was conceived as a financially independ-
ent entity, with funds primarily derived from private investors. 
The preamble to the compact speaks of the “encouragement of

4 The State of New York is not a party to this case, although its 
Attorney General has filed a brief as amicus curiae. A challenge to the 
parallel New York statute has been pending in the Supreme Court of 
New York, County of New York, since 1974. United States Trust Co. of 
New York v. New York, No. 09128/74.
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the investment of capital,” and the Port Authority was given 
power to mortgage its facilities and to pledge its revenues to 
secure the payment of bonds issued to private investors.5

See generally E. Bard, The Port of New York Authority 
(1942).

B. Initial Policy Regarding Mass Transit. Soon after the 
Port Authority’s inception, the two States, again with the con-
sent of Congress, 42 Stat. 822, agreed upon a comprehensive 
plan for the entity’s development. 1922 N. J. Laws, c. 9; 
1922 N. Y. Laws, c. 43. This plan was concerned primarily, if 
not solely, with transportation of freight by carriers and not 
with the movement of passengers in the Port Authority dis-
trict. The plan, however, was not implemented. The New 6

5 The Port Authority possessed no taxing power and was unable to 
pledge the credit of either State. The trial court found:

“Under the terms of the Compact the power to levy taxes or to pledge 
the credit of either state was expressly withheld from the Authority. 
From its inception, with the exception of monies advanced as loans by the 
states, the Authority was required to finance its facilities solely with money 
borrowed from the public and to be repaid out of the revenues derived 
from its operations. By reason of these financial limitations two concepts 
initially emerged which have played an important role in the realization of 
the purposes for which the Authority was created: first, the specific proj-
ects undertaken by the Authority should be self-supporting, i. e., the rev-
enues of each should be sufficient to cover its operating expenses and debt 
service requirements; and second, since the Authority is a public agency 
over which its creditors have no direct control, the bondholders should be 
protected by covenants with the Authority and with the states which 
have ultimate control over its operations.” 134 N. J. Super. 124, 139-140, 
338 A. 2d 833, 841 (1975).
The two States subsequently took steps to protect the Port Authority’s 
financial integrity. See, for example, the 1925 statutory declarations not 
to authorize the construction of competitive bridges within the district 
or to limit the right of the Port Authority to levy such charges and tolls 
as it deemed necessary to produce revenues to fund its bonds. 1925 N. J. 
Laws, c. 37, § 5; 1925 N. Y. Laws, c. 210, § 5.

GThe parties are not in agreement as to the original perception of the 
compact and the plan. The appellant claims that the Port Authority 
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Jersey Legislature at that time declared that the plan “does 
not include the problem of passenger traffic,” even though that 
problem “should be considered in co-operation with the port 
development commission.” 1922 Laws, c. 104. The Port 
Authority itself recognized the existence of the passenger 
service problem. 1924 Annual Report 23; 1928 Annual 
Report 64-66; App. 574a-575a.

• In 1927 the New Jersey Legislature, in an Act approved by 
the Governor, directed the Port Authority to make plans 
“supplementary to or amendatory of the comprehensive 
plan ... as will provide adequate interstate and suburban 
transportation facilities for passengers.” 1927 Laws, c. 277. 
The New York Legislature followed suit in 1928, but its bill 
encountered executive veto.7 The trial court observed that 
this veto “to all intents and purposes ended any legislative 
effort to involve the Port Authority in an active role in com-
muter transit for the next 30 years.” 134 N. J. Super., at 149, 
338 A. 2d, at 846.

was organized “as a freight coordinating agency,” Brief for Appellant 5, 
whereas the appellees challenge that description and emphasize the pres-
ence of a mass transit problem as a factor of profound concern in the 
Port Authority’s development. Brief for Appellees 2-5. The trial court 
found that neither the commission which recommended the creation of the 
Port Authority nor the comprehensive plan contemplated responsibility 
of the agency for passenger transit. 134 N. J. Super., at 134^139, 338 A. 
2d, at 838-841.

7 Governor Alfred E. Smith in his statement in support of his veto 
said:
“[I]t has been a great disappointment to me to find that the opposition 
of the railroads has prevented to date the making of real progress in 
working out the program of freight distribution in the port which always 
has been the main object and purpose of the Port of New York Author-
ity. I am satisfied that the Port Authority should stick to this program 
and I am entirely unwilling to give my approval to any measure which 
at the expense of the solution of the great freight distribution problem 
will set the Port Authority off on an entirely new line of problem con-
nected with the solution of the suburban passenger problem.” App. 573a- 
574a.
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C. Port Authority Fiscal Policy. Four bridges for motor 
vehicles were constructed by the Port Authority. A separate 
series of revenue bonds was issued for each bridge. Revenue 
initially was below expectations, but the bridges ultimately 
accounted for much of the Port Authority’s financial strength. 
The legislatures transferred the operation and revenues of 
the successful Holland Tunnel to the Port Authority, and this 
more than made up for the early bridge deficits.

The States in 1931 also enacted statutes creating the general 
reserve fund of the Port Authority. 1931 N. J. Laws, c. 5; 
1931 N. Y. Laws, c. 48. Surplus revenues from all Port 
Authority facilities were to be pooled in the fund to create an 
irrevocably pledged reserve equal to one-tenth of the par value 
of the Port Authority’s outstanding bonds. This level was 
attained 15 years later, in 1946.

In 1952, the Port Authority abandoned the practice of ear-
marking specific facility revenues as security for bonds of 
that facility. The Port Authority’s Consolidated Bond Res-
olution established the present method of financing its activ-
ities; under this method its bonds are secured by a pledge of 
the general reserve fund.8

8 The appellees state that the creation of the general reserve fund 
“made the Port Authority’s fiscal strength possible.” Brief for Appellees 
6 n. 7.

The parties, however, are in disagreement as to the actual and proper 
fiscal policy of the Port Authority. Appellant claims that each facility 
should have prospects of producing sufficient revenue to support itself. 
Appellees’ position is apparent from their assertion that although the self-
supporting-facility concept may have “initially emerged,” as the trial court 
stated, 134 N. J. Super., at 140, 338 A. 2d, at 841, “the concept had no 
practical significance because it was not attained prior to 1931 and was 
unnecessary after 1931,” with the establishment of the general reserve 
fund. Brief for Appellees 7.

The trial court observed that upon the adoption of the Consolidated 
Bonds Resolution in 1952, the self-supporting-facility concept “ceased to 
have the significance previously attached to it.” 134 N. J. Super., at 
143, 338 A. 2d, at 843.
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D. Renewed Interest in Mass Transit. Meanwhile, the 
two States struggled with the passenger transportation prob-
lem. Many studies were made. The situation was recog-
nized as critical, great costs were envisioned, and substantial 
deficits were predicted for any mass transit operation. The 
Port Authority itself financed a study conducted by the 
Metropolitan Rapid Transit Commission which the States 
had established in 1954.

In 1958, Assembly Bill No. 16 was introduced in the New 
Jersey Legislature. This would have had the Port Authority 
take over, improve, and operate interstate rail mass transit 
between New Jersey and New York. The bill was opposed 
vigorously by the Port Authority on legal and financial 
grounds. The Port Authority also retaliated, in a sense, by 
including a new safeguard in its contracts with bondholders. 
This prohibited the issuance of any bonds, secured by the 
general reserve fund, for a new facility unless the Port Au-
thority first certified that the issuance of the bonds would 
not “materially impair the sound credit standing” of the Port 
Authority. App. 812a. Bill No. 16 was not passed.

In 1959, the two States, with the consent of Congress, Pub. 
L. 86-302, 73 Stat. 575, created the New York-New Jersey 
Transportation Agency to deal “with matters affecting public 
mass transit within and between the 2 States.” 1959 N. J. 
Laws, c. 13, § 3.1, as amended by c. 24; 1959 N. Y. Laws, c. 
420, § 3.1.

Also in 1959, the two States enacted legislation providing 
that upon either State’s election the Port Authority would 
be authorized to purchase and own railroad passenger cars for 
the purpose of leasing them to commuter railroads. 1959 N. J. 
Laws, c. 25; 1959 N. Y. Laws, c. 638. Bonds issued for this 
purpose would be guaranteed by the electing State. New 
York so elected, N. Y. Const., Art. X, § 7, effective Janu-
ary 1, 1962, and approximately $100 million of Commuter Car 
Bonds were issued by the Port Authority to purchase about
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500 air-conditioned passenger cars and eight locomotives used 
on the Penn Central and Long Island Railroads.

E. The 1962 Statutory Covenant. In 1960 the takeover of 
the Hudson & Manhattan Railroad by the Port Authority was 
proposed. This was a privately owned interstate electric 
commuter system then linking Manhattan, Newark, and 
Hoboken through the Hudson tubes. It had been in reorga-
nization for many years, and in 1959 the Bankruptcy Court 
and the United States District Court had approved a plan that 
left it with cash sufficient to continue operations for two years 
but with no funds for capital expenditures. In re Hudson & 
Manhattan R. Co., 174 F. Supp. 148 (SDNY 1959), aff’d sub 
nom. Spitzer v. Stichman, 278 F. 2d 402 (CA2 1960). A 
special committee of the New Jersey Senate was formed to 
determine whether the Port Authority was “fulfilling its stat-
utory duties and obligations,” App. 605a. The committee con-
cluded that the solution to bondholder concern was “[1] uniting 
by a constitutionally protected statutory covenant with 
Port Authority bondholders the extent to which the Port 
Authority revenues and reserves pledged to such bondholders 
can in the future be applied to the deficits of possible future 
Port Authority passenger railroad facilities beyond the orig-
inal Hudson & Manhattan Railroad system.” Id., at 656a. 
And the trial court found that the 1962 New Jersey Legisla-
ture “concluded it was necessary to place a limitation on mass 
transit deficit operations to be undertaken by the Authority in 
the future so as to promote continued investor confidence in 
the Authority.” 134 N. J. Super., at 178, 338 A. 2d, at 863- 
864.

The statutory covenant of 1962 was the result. The cov-
enant itself was part of the bistate legislation authorizing the 
Port Authority to acquire, construct, and operate the Hudson 
& Manhattan Railroad and the World Trade Center. The 
statute in relevant part read:

“The 2 States covenant and agree with each other and 



10 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

with the holders of any affected bonds, as hereinafter 
defined, that so long as any of such bonds remain out-
standing and unpaid and the holders thereof shall not 
have given their consent as provided in their contract 
with the port authority, (a) ... and (b) neither the 
States nor the port authority nor any subsidiary corpora-
tion incorporated for any of the purposes of this act will 
apply any of the rentals, tolls, fares, fees, charges, reve-
nues or reserves, which have been or shall be pledged in 
whole or in part as security for such bonds, for any rail-
road purposes whatsoever other than permitted purposes 
hereinafter set forth.” 1962 N. J. Laws, c. 8, § 6; 1962 
N. Y. Laws, c. 209, § 6?

The “permitted purposes” were defined to include (i) the 
Hudson & Manhattan as then existing, (ii) railroad freight 
facilities, (iii) tracks and related facilities on Port Authority 
vehicular bridges, and (iv) a passenger railroad facility if the 
Port Authority certified that it was “self-supporting” or, if 
not, that at the end of the preceding calendar year the general 
reserve fund contained the prescribed statutory amount, and 
that all the Port Authority’s passenger revenues, including 
the Hudson & Manhattan, would not produce deficits in ex-
cess of “permitted deficits.”

A passenger railroad would be deemed “self-supporting” if 
the amount estimated by the Authority as average annual 
net income equaled or exceeded the average annual debt serv-
ice for the following decade. Though the covenant was not 
explicit on the point, the States, the Port Authority, and its 
bond counsel have agreed that any state subsidy might be 
included in the computation of average annual net income of 
the facility.

9 Not at issue in the instant case is part (a) of § 6 of the statutory 
covenant (omitted in the quoted material in the text), which promises
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“Permitted deficits,” the alternative method under per-
mitted purpose (iv), was defined to mean that the annual 
estimated deficit, including debt service, of the Hudson tubes 
and any additional non-self-sustaining railroad facility could 
not exceed one-tenth of the general reserve fund, or 1% of 
the Port Authority’s total bonded debt.

The terms of the covenant were self-evident. Within its 
conditions the covenant permitted, and perhaps even contem-
plated, additional Port Authority involvement in deficit rail 
mass transit as its financial position strengthened, since the 
limitation of the covenant was linked to, and would expand 
with, the general reserve fund.

A constitutional attack on the legislation containing the 
covenant was promptly launched. New Jersey and New 
York joined in the defense. The attack proved unsuccessful. 
Courtesy Sandwich Shop, Inc. v. Port of New York Authority, 
12 N. Y. 2d 379, 190 N. E. 2d 402, appeal dismissed, 375 U. S. 
78 (1963). See Kheel v. Port of New York Authority, 331 
F. Supp. 118 (SDNY 1971), aff’d, 457 F. 2d 46 (CA2), cert, 
denied, 409 U. S. 983 (1972).

With the legislation embracing the covenant thus effective, 
the Port Authority on September 1, 1962, assumed the owner-
ship and operating responsibilities of the Hudson & Man-
hattan through a wholly owned subsidiary, Port Authority 
Trans-Hudson Corporation (PATH). Funds necessary for 
this were realized by the successful sale of bonds to private 
investors accompanied by the certification required by § 7 of 
the Consolidated Bond Resolution that the operation would 
not materially impair the credit standing of the Port Author-
ity, the investment status of the Consolidated Bonds, or the 
ability of the Port Authority to fulfill its commitments to 
bondholders. This § 7 certification was based on a projection

that the States will not impair the Port Authority’s control over its fees 
or services. This provision has not been repealed, even prospectively. 
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that the annual net loss of the PATH system would level off 
at about $6.6 million from 1969 to 1991. At the time the 
certification was made the general reserve fund contained 
$69 million, and thus the projected PATH deficit was close 
to the level of “permitted deficits” under the 1962 covenant. 
134 N. J. Super., at 163, and n. 27, 338 A. 2d, at 855, and n. 27.

The PATH fare in 1962 was 30 cents and has remained at 
that figure despite recommendations for increase. App. 684a- 
686a. As a result of the continuation of the low fare, PATH 
deficits have far exceeded the initial projection. Thus, al-
though the general reserve fund had grown to $173 million by 
1973, substantially increasing the level of permitted deficits 
to about $17 million, the PATH deficit had grown to $24.9 
million. In accordance with a stipulation of the parties, id., at 
682a-683a, the trial court found that the PATH deficit so ex-
ceeded the covenant’s level of permitted deficits that the Port 
Authority was unable to issue bonds for any new passenger 
railroad facility that was not self-supporting. 134 N. J. 
Super., at 163 n. 26, 338 A. 2d, at 855 n. 26.10

F. Prospective Repeal of the Covenant. Governor Cahill 
of New Jersey and Governor Rockefeller of New York in 
April 1970 jointly sought increased Port Authority participa-
tion in mass transit. In November 1972 they agreed upon a

10 Notwithstanding the “permitted deficits” formula, the covenant per-
mits use of Port Authority revenues for mass transit if 60% of the bond-
holders give their consent. The procedures for obtaining such consent 
are provided in § 16 (b) of the Consolidated Bond Resolution. App. 802a- 
809a. The Port Authority commissioned a study by First Boston Corpo-
ration in 1971 that proposed placing a surcharge on bridge and tunnel tolls, 
with the extra revenues going to a special fund to secure bonds for mass 
transportation projects. This proposal would not have diminished the 
historic reserves pledged to secure the bonds. The study concluded, how-
ever, that some increase in the interest rates of existing bonds would have 
been necessary to obtain a favorable vote of the bondholders. Id., at 
696a-699a. There is some evidence in the record that such a proposal 
could not win bondholder approval, partly because the requisite procedures 
are unwieldy. Id., at 191a-192a.
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plan for expansion of the PATH system. This included the 
initiation of direct rail service to Kennedy Airport and the 
construction of a line to Plainfield, N. J., by way of Newark 
Airport. The plan anticipated a Port Authority investment 
of something less than $300 million out of a projected total 
cost of $650 million, with the difference to be supplied by 
federal and state grants. It also proposed to make the cov-
enant inapplicable with respect to bonds issued after the legis-
lation went into effect. This program was enacted, effective 
May 10, 1973, and the 1962 covenant was thereby rendered 
inapplicable, or in effect repealed, with respect to bonds is-
sued subsequent to the effective date of the new legislation. 
1972 N. J. Laws, c. 208; 1972 N. Y. Laws, c. 1003, as amended 
by 1973 N. Y. Laws, c. 318.11

G. Retroactive Repeal of the Covenant. It soon developed 
that the proposed PATH expansion would not take place as 
contemplated in the Governors’ 1972 plan. New Jersey was 
unwilling to increase its financial commitment in response to 
a sharp increase in the projected cost of constructing the 
Plainfield extension. As a result the anticipated federal grant 
was not approved. App. 717a.

New Jersey had previously prevented outright repeal of the 
1962 covenant, but its attitude changed with the election of a 
new Governor in 1973. In early 1974, when bills were pend-
ing in the two States’ legislatures to repeal the covenant 

11 The introductory statement appended to the New Jersey bill recited: 
“The bill is also designed to preclude the application of the 1962 cov-

enant to holders of bonds newly issued after the effective date of this act, 
while maintaining in status quo the rights of the holders of the bonds issued 
after March 27, 1962 (the effective date of the 1962 covenant legislation) 
but prior to the effective date of this act.” Id., at 707a.

Earlier in 1972 the New York Legislature had enacted, and the Gov-
ernor had signed, a bill repealing the 1962 covenant in its entirety. 1972 
N. Y. Laws, c. 1003. New Jersey did not adopt the necessary complemen-
tary legislation at that time. The 1973 amendment to the New York 
legislation, noted in the text, was then enacted to conform to the New 
Jersey statute.
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retroactively, a national energy crisis was developing. On 
November 27, 1973, Congress had enacted the Emergency 
Petroleum Allocation Act, 87 Stat. 627, as amended, 15 U. S. C. 
§ 751 et seq. (1970 ed., Supp. V). In that Act Congress found 
that the hardships caused by the oil shortage “jeopardize the 
normal flow of commerce and constitute a national energy 
crisis which is a threat to the public health, safety, and wel-
fare.” 87 Stat. 628, 15 U. S. C. §751 (a)(3). This time, 
proposals for retroactive repeal of the 1962 covenant were 
passed by the legislature and signed by the Governor of each 
State. 1974 N. J. Laws, c. 25; 1974 N. Y. Laws, c. 993.12

On April 10, 1975, the Port Authority announced an in-
crease in its basic bridge and tunnel tolls designed to raise an 
estimated $40 million annually. App. 405a-407a, 419a-421a, 
528a. This went into effect May 5 and was, it was said, “[t]o 
increase [the Port Authority’s] ability to finance vital mass 
transit improvements.” Id., at 405a.

II
At the time the Constitution was adopted, and for nearly a 

century thereafter, the Contract Clause was one of the few 
express limitations on state power. The many decisions of

12 Governor Wilson of New York, upon signing that State’s repealer, 
observed:

“It is with great reluctance that I approve a bill that overturns a 
solemn pledge of the State. I take this extraordinary step only because 
it will lead to an end of the existing controversy over the validity of the 
statutory covenant, a controversy that can only have an adverse affect 
[sic] upon the administration and financing of the Port Authority, and 
because it will lead to a speedy resolution by the courts of the questions 
and issues concerning the validity of the statutory covenant. Because it 
is the province of the courts to decide questions of constitutionality, I will 
not prevent the covenant issue from being brought before them, especially 
where it is the unanimously expressed desire of the members of both 
houses of the New York State Legislature as well as the expressed will of 
the Governor and both houses of the Legislature of the State of New Jer-
sey to do so.” App. 774a.
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this Court involving the Contract Clause are evidence of its 
important place in our constitutional jurisprudence. Over the 
last century, however, the Fourteenth Amendment has as-
sumed a far larger place in constitutional adjudication con-
cerning the States. We feel that the present role of the 
Contract Clause is largely illuminated by two of this Court’s 
decisions. In each, legislation was sustained despite a claim 
that it had impaired the obligations of contracts.

Home Building & Loan Assn. v. Blaisdell, 290 U. S. 398 
(1934), is regarded as the leading case in the modern era of 
Contract Clause interpretation. At issue was the Minnesota 
Mortgage Moratorium Law, enacted in 1933, during the depth 
of the Depression and when that State was under severe eco-
nomic stress, and appeared to have no effective alternative. 
The statute was a temporary measure that allowed judicial 
extension of the time for redemption; a mortgagor who re-
mained in possession during the extension period was required 
to pay a reasonable income or rental value to the mortgagee. 
A closely divided Court, in an opinion by Mr. Chief Justice 
Hughes, observed that “emergency may furnish the occasion 
for the exercise of power” and that the “constitutional ques-
tion presented in the light of an emergency is whether the 
power possessed embraces the particular exercise of it in 
response to particular conditions.” Id., at 426. It noted 
that the debates in the Constitutional Convention were of 
little aid in the construction of the Contract Clause, but 
that the general purpose of the Clause was clear: to en-
courage trade and credit by promoting confidence in the 
stability of contractual obligations. Id., at 427-428. Never-
theless, a State “continues to possess authority to safeguard 
the vital interests of its people. . . . This principle of 
harmonizing the constitutional prohibition with the neces-
sary residuum of state power has had progressive recogni-
tion in the decisions of this Court.” Id., at 434-435. The 
great clauses of the Constitution are to be considered in the 
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light of our whole experience, and not merely as they would 
be interpreted by its Framers in the conditions and with the 
outlook of their time. Id., at 443.

This Court’s most recent Contract Clause decision is El 
Paso v. Simmons, 379 U. S. 497 (1965). That case concerned 
a 1941 Texas statute that limited to a 5-year period the 
reinstatement rights of an interest-defaulting purchaser of 
land from the State. For many years prior to the enactment 
of that statute, such a defaulting purchaser, under Texas law, 
could have reinstated his claim to the land upon written re-
quest and payment of delinquent interest, unless rights of 
third parties had intervened. This Court held that “it is not 
every modification of a contractual promise that impairs the 
obligation of contract under federal law.” Id., at 506-507. 
It observed that the State “has the ‘sovereign right ... to 
protect the . . . general welfare of the people’ ” and “ ‘we 
must respect the “wide discretion on the part of the legisla-
ture in determining what is and what is not necessary,” ’ ” 
id., at 508-509, quoting East New York Savings Bank n . 
Hahn, 326 U. S. 230, 232-233 (1945). The Court recognized 
that “the power of a State to modify or affect the obligation of 
contract is not without limit,” but held that “the objects of 
the Texas statute make abundantly clear that it impairs no 
protected right under the Contract Clause.” 379 U. S., at 509.

Both of these cases eschewed a rigid application of the 
Contract Clause to invalidate state legislation. Yet neither 
indicated that the Contract Clause was without meaning in 
modern constitutional jurisprudence, or that its limitation on 
state power was illusory. Whether or not the protection of 
contract rights comports with current views of wise public 
policy, the Contract Clause remains a part of our written 
Constitution. We therefore must attempt to apply that 
constitutional provision to the instant case with due respect 
for its purpose and the prior decisions of this Court.
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III
We first examine appellant’s general claim that repeal of 

the 1962 covenant impaired the obligation of the States’ con-
tract with the bondholders. It long has been established 
that the Contract Clause limits the power of the States to 
modify their own contracts as wrell as to regulate those be-
tween private parties. Fletcher v. Peck, 6 Cranch 87,137-139 
(1810); Dartmouth College v. Woodward, 4 Wheat. 518 
(1819). Yet the Contract Clause does not prohibit the States 
from repealing or amending statutes generally, or from en-
acting legislation with retroactive effects.13 Thus, as a pre-
liminary matter, appellant’s claim requires a determination 
that the repeal has the effect of impairing a contractual 
obligation.

In this case the obligation was itself created by a statute, 
the 1962 legislative covenant. It is unnecessary, however, 
to dwell on the criteria for determining whether state legisla-
tion gives rise to a contractual obligation.14 The trial court 

13 The Contract Clause is in the phrase of the Constitution which con-
tains the prohibition against any State’s enacting a bill of attainder or 
ex post facto law. Notwithstanding Mr. Chief Justice Marshall’s refer-
ence to these two other forbidden categories in Fletcher n . Peck, 6 Cranch, 
at 138-139, it is clear that they limit the powers of the States only with 
regard to the imposition of punishment. Cummings n . Missouri, 4 Wall. 
277, 322-326 (1867); Calder v. Bull, 3 Dall. 386, 390-391 (1798). The 
Due Process Clause of the Fourteenth Amendment generally does not pro-
hibit retrospective civil legislation, unless the consequences are particu-
larly “harsh and oppressive.” Welch v. Henry, 305 U. S. 134, 147 (1938). 
See Usery v. Turner Elkhorn Mining Co., 428 U. S. 1, 14—20 (1976).

14 In general, a statute is itself treated as a contract when the language 
and circumstances evince a legislative intent to create private rights of 
a contractual nature enforceable against the State. Compare Dodge v. 
Board of Education, 302 U. S. 74, 78-79 (1937), with Indiana ex rel. 
Anderson v. Brand, 303 U. S. 95, 104-105 (1938). In addition, statutes 
governing the interpretation and enforcement of contracts may be
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found, 134 N. J. Super., at 18.3 n. 38, 338 A. 2d, at 866 n. 38, 
and appellees do not deny, that the 1962 covenant constituted 
a contract between the two States and the holders of the 
Consolidated Bonds issued between 1962 and the 1973 pro-
spective repeal.15 The intent to make a contract is clear 
from the statutory language: “The 2 States covenant and 
agree with each other and with the holders of any affected 
bonds 1962 N. J. Laws, c. 8, § 6; 1962 N. Y. Laws,
c. 209, § 6. Moreover, as the chronology set forth above 
reveals, the purpose of the covenant was to invoke the consti-
tutional protection of the Contract Clause as security against 
repeal. In return for their promise, the States received the 
benefit they bargained for: public marketability of Port 
Authority bonds to finance construction of the World Trade 
Center and acquisition of the Hudson & Manhattan Railroad. 
We therefore have no doubt that the 1962 covenant has been 
properly characterized as a contractual obligation of the two 
States.

The parties sharply disagree about the value of the 1962 

regarded as forming part of the obligation of contracts made under their 
aegis. See n. 17, infra. See generally Hale, The Supreme Court and the 
Contract Clause: II, 57 Harv. L. Rev. 621, 663-670 '(1944).

15 Between the enactment of the 1962 covenant and its retrospective 
repeal in 1974, the Port Authority issued and sold to the public $1,260 
million of Consolidated Bonds. The Fortieth and Forty-first Series, for 
which appellant is trustee, were issued after the 1973 prospective repeal 
and prior to the retrospective repeal. The holders of those bonds were 
not parties to the 1962 covenant, since the States undoubtedly had the 
power to repeal the covenant prospectively. See Ogden v. Saunders, 12 
Wheat. 213 (1827). The subsequent bondholders arguably are like 
third-party beneficiaries of the covenant. There is testimony in the 
record that they were indirectly protected because the bonds outstanding 
at the time of the prospective repeal (in excess of $1 billion) could not 
be expected to be retired in the foreseeable future. App. 1105a. We need 
not decide whether that indirect relationship supports standing to chal-
lenge the retroactive repeal, however. Appellant also sued as a holder of 
Consolidated Bonds (some $72 million) issued between 1962 and 1973. 
Id., at 56a-57a.
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covenant to the bondholders. Appellant claims that after 
repeal the secondary market for affected 'bonds became “thin” 
and the price fell in relation to other formerly comparable 
bonds. This claim is supported by the trial court’s finding 
that “immediately following repeal and for a number of 
months thereafter the market price for Port Authority bonds 
was adversely affected.” 134 N. J. Super., at 180, 338 A. 2d, 
at 865. Appellees respond that the bonds nevertheless re-
tained an “A” rating from the leading evaluating services and 
that after an initial adverse effect they regained a comparable 
price position in the market. Findings of the trial court 
support these claims as well. Id., at 179-182, 338 A. 2d, at 
864-866. The fact is that no one can be sure precisely how 
much financial loss the bondholders suffered. Factors unre-
lated to repeal may have influenced price. In addition, the 
market may not have reacted fully, even as yet, to the cove-
nant’s repeal, because of the pending litigation and the 
possibility that the repeal would be nullified by the courts.

In any event, the question of valuation need not be resolved 
in the instant case because the State has made no effort to 
compensate the bondholders for any loss sustained by the 
repeal.16 As a security provision, the covenant was not super-
fluous; it limited the Port Authority’s deficits and thus pro-
tected the general reserve fund from depletion. Nor was 
the covenant merely modified or replaced by an arguably 
comparable security provision. Its outright repeal totally 
eliminated an important security provision and thus impaired 
the obligation of the States’ contract. See Richmond Mort- 
gage & Loan Corp. v. Wachovia Bank & Trust Co., 300 U. S. 
124, 128-129 (1937).17

16 Contract rights are a form of property and as such may be taken for 
a public purpose provided that just compensation is paid. Contributors 
to Pennsylvania Hospital v. Philadelphia, 245 U. S. 20 (1917); see El Paso 
v. Simmons, 379 U. S. 497, 533-534 (1965) (Black, J., dissenting).

11 The obligations of a contract long have been regarded as including 
not only the express terms but also the contemporaneous state law per-
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The trial court recognized that there was an impairment 
in this case: “To the extent that the repeal of the covenant 
authorizes the Authority to assume greater deficits for such

taining to interpretation and enforcement. “This Court has said that 
'the laws which subsist at the time and place of the making of a con-
tract, and where it is to be performed, enter into and form a part of it, 
as if they were expressly referred to or incorporated in its terms.’ ” 
Home Building & Loan Assn. v. Blaisdell, 290 U. S. 398, 429-430 (1934), 
quoting Von Hoffman v. City of Quincy, 4 Wall. 535, 550 (1867). See 
also Ogden v. Saunders, 12 Wheat., at 259-260, 297-298 (opinions of 
Washington and Thompson, JJ.). This principle presumes that contract-
ing parties adopt the terms of their bargain in reliance on the law in effect 
at the time the agreement is reached.

It is not always unconstitutional, however, for changes in statutory 
remedies to affect pre-existing contracts. During the early years when 
the Contract Clause was regarded as an absolute bar to any impairment, 
this result was reached by treating remedies in a manner distinct from 
substantive contract obligations. Thus, for example, a State could abolish 
imprisonment for debt because elimination of this remedy did not impair 
the underlying obligation. Penniman’s Case, 103 U. S. 714 (1881); 
Mason v. Haile, 12 Wheat. 370 (1827); see Sturges v. Crowninshield, 4 
Wheat. 122, 200-201 (1819).

Yet it was also recognized very early that the distinction between 
remedies and obligations was not absolute. Impairment of a remedy was 
held to be unconstitutional if it effectively reduced the value of sub-
stantive contract rights. Green v. Biddle, 8 Wheat. 1, 75-76, 84-85 
(1823). See also Bronson v. Kinzie, 1 How. 311, 315-318 (1843); Von 
Hoffman v. City of Quincy, 4 Wall., at 552-554. More recent decisions 
have not relied on the remedy/obligation distinction, primarily because it 
is now recognized that obligations as well as remedies may be modified 
without necessarily violating the Contract Clause. El Paso v. Simmons, 
379 U. S., at 506-507, and n. 9; Home Building & Loan Assn. v. Blaisdell, 
290 U. S., at 429-435.

Although now largely an outdated formalism, the remedy/obligation 
distinction may be viewed as approximating the result of a more particu-
larized inquiry into the legitimate expectations of the contracting parties. 
The parties may rely on the continued existence of adequate statutory 
remedies for enforcing their agreement, but they are unlikely to expect 
that state law will remain entirely static. Thus, a reasonable modifica-
tion of statutes governing contract remedies is much less likely to upset 
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purposes, it permits a diminution of the pledged revenues 
and reserves and may be said to constitute an impairment of 
the states’ contract with the bondholders.” 134 N. J. Super., 
at 183, 338 A. 2d, at 866.

Having thus established that the repeal impaired a con-
tractual obligation of the States, we turn to the question 
whether that impairment violated the Contract Clause.

IV
Although the Contract Clause appears literally to proscribe 

“any” impairment, this Court observed in Blaisdell that “the 
prohibition is not an absolute one and is not to be read with 
literal exactness like a mathematical formula.” 290 U. S., 
at 428. Thus, a finding that there has been a technical im-
pairment is merely a preliminary step in resolving the more 
difficult question whether that impairment is permitted under 
the Constitution. In the instant case, as in Blaisdell, we 
must attempt to reconcile the strictures of the Contract Clause 
with the “essential attributes of sovereign power,” id., at 435, 
necessarily reserved by the States to safeguard the welfare 
of their citizens. Id., at 434-440.

The trial court concluded that repeal of the 1962 covenant 
was a valid exercise of New Jersey’s police power because 
repeal served important public interests in mass transporta-
tion, energy conservation, and environmental protection. 134 
N. J. Super., at 194-195, 338 A. 2d, at 873. Yet the Contract 
Clause limits otherwise legitimate exercises of state legisla-
tive authority, and the existence of an important public 
interest is not always sufficient to overcome that limitation. 
“Undoubtedly, whatever is reserved of state power must be 
consistent with the fair intent of the constitutional limitation 
of that power.” Blaisdell, 290 U. S., at 439. Moreover, the 

expectations than a law adjusting the express terms of an agreement. In 
this respect, the repeal of the 1962 covenant is to be seen as a serious dis-
ruption of the bondholders’ expectations.
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scope of the State’s reserved power depends on the nature of 
the contractual relationship with which the challenged law 
conflicts.

The States must possess broad power to adopt general 
regulatory measures without being concerned that private 
contracts will be impaired, or even destroyed, as a result. 
Otherwise, one would be able to obtain immunity from state 
regulation by making private contractual arrangements. This 
principle is summarized in Mr. Justice Holmes’ well-known 
dictum: “One whose rights, such as they are, are subject to 
state restriction, cannot remove them from the power of the 
State by making a contract about them.” Hudson Water Co. 
v. McCarter, 209 U. S. 349, 357 (1908).18

Yet private contracts are not subject to unlimited modifi-
cation under the police power. The Court in Blaisdell recog-
nized that laws intended to regulate existing contractual re-
lationships must serve a legitimate public purpose. 290 U. S., 
at 444-445. A State could not “adopt as its policy the 
repudiation of debts or the destruction of contracts or the 
denial of means to enforce them.” Id., at 439. Legislation 
adjusting the rights and responsibilities of contracting parties 
must be upon reasonable conditions and of a character appro-
priate to the public purpose justifying its adoption. Id., at 
445-447.19 As is customary in reviewing economic and social

18 Accord: Stephenson v. Binford, 287 U. S. 251, 276 (1932) ; Manigault 
v. Springs, 199 U. S. 473, 480 (1905). See Home Building & Loan Assn. 
v. Blaisdell, 290 U. 8., at 437-438.

19 Blaisdell suggested further limitations that have since been subsumed 
in the overall determination of reasonableness. The legislation sustained 
in Blaisdell was adopted pursuant to a declared emergency in the State 
and strictly limited in duration. Subsequent decisions struck down state 
laws that were not so limited. W. B. Worthen Co. v. Thomas, 292 U. S. 
426, 432-434 (1934) (relief not limited as to “time, amount, circumstances, 
or need”); Treigle v. Acme Homestead Assn., 297 U. S. 189, 195 (1936) 
(no emergency or temporary measure). Later decisions abandoned these 
limitations as absolute requirements. Veix v. Sixth Ward Building & 
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regulation, however, courts properly defer to legislative judg-
ment as to the necessity and reasonableness of a particular 
measure. East New York Savings Bank v. Hahn, 326 U. S. 
230 (1945).

When a State impairs the obligation of its own contract, the 
reserved-powers doctrine has a different basis. The initial 
inquiry concerns the ability of the State to enter into an 
agreement that limits its power to act in the future. As early 
as Fletcher v. Peck, the Court considered the argument that 
“one legislature cannot abridge the powers of a succeeding 
legislature.” 6 Cranch, at 135. It is often stated that “the 
legislature cannot bargain away the police power of a State.” 
Stone v. Mississippi, 101 U. S. 814, 817 (1880).20 This doc-
trine requires a determination of the State’s power to create 
irrevocable contract rights in the first place, rather than an 
inquiry into the purpose or reasonableness of the subsequent 
impairment. In short, the Contract Clause does not require 
a State to adhere to a contract that surrenders an essential 
attribute of its sovereignty.

In deciding whether a State’s contract was invalid ab initio 
under the reserved-powers doctrine, earlier decisions relied on 
distinctions among the various powers of the State. Thus, the 

Loan Assn., 310 U. 8., 32, 39-40 (1940) (emergency need not be declared 
and relief measure need not be temporary); East New York Savings 
Bank v. Hahn, 326 U. S. 230 (1945) (approving 10th extension of one- 
year mortgage moratorium). Undoubtedly the existence of an emergency 
and the limited duration of a relief measure are factors to be assessed in 
determining the reasonableness of an impairment, but they cannot be 
regarded as essential in every case.

20 Stone v. Mississippi sustained the State’s revocation of a 25-year 
charter to operate a lottery. Other cases similarly have held that a State 
is without power to enter into binding contracts not to exercise its police 
power in the future. E. g., Pierce Oil Corp. v. City of Hope, 248 U. S. 
498, 501 (1919); Atlantic Coast Line R. Co. v. Goldsboro, 232 U. S. 548, 
558 (1914); Douglas n . Kentucky, 168 U. S. 488, 502-505 (1897). See 
Home Building & Loan Assn. v. Blaisdell, 290 U. S., at 436-437.
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police power and the power of eminent domain were among 
those that could not be “contracted away,” but the State could 
bind itself in the future exercise of the taxing and spending 
powers.21 Such formalistic distinctions perhaps cannot be 
dispositive, but they contain an important element of truth. 
Whatever the propriety of a State’s binding itself to a future 
course of conduct in other contexts, the power to enter into 
effective financial contracts cannot be questioned. Any fi-
nancial obligation could be regarded in theory as a relinquish-
ment of the State’s spending power, since money spent to 
repay debts is not available for other purposes. Similarly, 
the taxing power may have to be exercised if debts are to be 
repaid. Notwithstanding these effects, the Court has regu-
larly held that the States are bound by their debt contracts.22

The instant case involves a financial obligation and thus as 
a threshold matter may not be said automatically to fall

21 In New Jersey v. Wilson, 7 Cranch 164 (1812), the Court held that a 
State could properly grant a permanent tax exemption and that the Con-
tract Clause prohibited any impairment of such an agreement. This hold-
ing has never been repudiated, although tax exemption contracts generally 
have not received a sympathetic construction. See B. Wright, The Con-
tract Clause of the Constitution 179-194 (1938).

By contrast, the doctrine that a State cannot contract away the power 
of eminent domain has been established since West River Bridge Co. v. 
Dix, 6 How. 507 (1848). See Contributors to Pennsylvania Hospital v. 
Philadelphia, 245 U. S., at 23-24. The doctrine that a State cannot be 
bound to a contract forbidding the exercise of its police power is almost 
as old. See n. 20, supra.

22 State laws authorizing the impairment of municipal bond contracts 
have been held unconstitutional. W. B. Worthen Co. v. Kavanaugh, 295 
U. S. 56 (1935); Louisiana v. Pilsbury, 105 U. S. 278 (1882). Similarly, 
a tax on municipal bonds was held unconstitutional because its effect was 
to reduce the contractual rate of interest. Murray v. Charleston, 96 U. S. 
432, 443-446 (1878).

A number of cases have held that a State may not authorize a munici-
pality to borrow money and then restrict its taxing power so that the debt 
cannot be repaid. Louisiana ex rel. Hubert v. New Orleans, 215 U. S. 
170, 175-178 (1909); Wolff v. New Orleans, 103 U. S. 358, 365-368 (1881);
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within the reserved powers that cannot be contracted away.23 
Not every security provision, however, is necessarily financial. 
For example, a revenue bond might be secured by the State’s 
promise to continue operating the facility in question; yet 
such a promise surely could not validly be construed to bind 
the State never to close the facility for health or safety rea-
sons. The security provision at issue here, however, is dif-
ferent : The States promised that revenues and reserves secur-
ing the bonds would not be depleted by the Port Authority’s 
operation of deficit-producing passenger railroads beyond the 
level of “permitted deficits.” Such a promise is purely finan-
cial and thus not necessarily a compromise of the State’s 
reserved powers.

Of course, to say that the financial restrictions of the 1962 
covenant were valid when adopted does not finally resolve this 
case. The Contract Clause is not an absolute bar to sub-
sequent modification of a State’s own financial obligations.24 
As with laws impairing the obligations of private contracts, 
an impairment may be constitutional if it is reasonable and 
necessary to serve an important public purpose. In applying 

Von Hoffman v. City of Quincy, 4 Wall., at 554r-555. See Fisk v. Jefferson 
Police Jury, 116 U. S. 131 (1885) (contract for payment of public 
officer).

See also Wood v. Lovett, 313 U. S. 362 (1941); Indiana ex rel. Ander-
son v. Brand, 303 U. S. 95 (1938).

23 “The truth is, States and cities, when they borrow money and contract 
to repay it with interest, are not acting as sovereignties. They come down 
to the level of ordinary individuals. Their contracts have the same 
meaning as that of similar contracts between private persons. Hence, 
instead of there being in the undertaking of a State or city to pay, a 
reservation of a sovereign right to withhold payment, the contract should 
be regarded as an assurance that such a right will not be exercised. A 
promise to pay, with a reserved right to deny or change the effect of the 
promise, is an absurdity.” Murray n . Charleston, 96 U. S., at 445.

24 See El Paso v Simmons, 379 U. S. 497 (1965); Faitoute Iron & Stedl 
Co. v. City of Asbury Park, 316 U. S. 502 (1942); Louisiana v. New 
Orleans, 102 U. S. 203 (1880).
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this standard, however, complete deference to a legislative 
assessment of reasonableness and necessity is not appropriate 
because the State’s self-interest is at stake. A governmental 
entity can always find a use for extra money, especially when 
taxes do not have to be raised. If a State could reduce its 
financial obligations whenever it wanted to spend the money 
for what it regarded as an important public purpose, the Con-
tract Clause would provide no protection at all.25

The trial court recognized to an extent the special status 
of a State’s financial obligations when it held that total re-
pudiation, presumably for even a worthwhile public purpose, 
would be unconstitutional. But the trial court regarded the 
protection of the Contract Clause as available only in such an 
extreme case: “The states’ inherent power to protect the pub-
lic welfare may be validly exercised under the Contract Clause 
even if it impairs a contractual obligation so long as it does 
not destroy it.” 134 N. J. Super., at 190, 338 A. 2d, at 
870-871.

The trial court’s “total destruction” test is based on what 
we think is a misreading of W. B. Worthen Co. v. Kavanaugh, 
295 U. S. 56 (1935).26 In the first place, the impairment held

25 For similar reasons, a dual standard of review was applied under the 
Fifth Amendment to federal legislation abrogating contractual gold clauses. 
“There is a clear distinction between the power of the Congress to control 
or interdict the contracts of private parties when they interfere with the 
exercise of its constitutional authority, and the power of the Congress to 
alter or repudiate the substance of its own engagements when it has 
borrowed money under the authority which the Constitution confers.” 
Perry v. United States, 294 U. S. 330, 350-351 (1935). Cf. Norman v. 
Baltimore & 0. R. Co., 294 U. S. 240, 304-305 (1935). See also Lynch v. 
United States, 292 U. S. 571, 580 (1934) (need for money is no excuse for 
repudiating contractual obligations); Note, The Constitutionality of the 
New York Municipal Wage Freeze and Debt Moratorium: Resurrection 
of the Contract Clause, 125 U. Pa. L. Rev. 167, 188-191 (1976).

26 In Kavanaugh, the State changed its statutory procedure for enforcing 
certain municipal assessments against property owners. The holders of 
bonds for which the assessments were pledged as security were found to



UNITED STATES TRUST CO. v. NEW JERSEY 27

1 Opinion of the Court

unconstitutional in Kavanaugh was one that affected the 
value of a security provision, and certainly not every bond 
would have been worthless. More importantly, Mr. Justice 
Cardozo needed only to state an “outermost limits” test in 
the Court’s opinion, id., at 60, because the impairment was 
so egregious. He expressly recognized that the actual line 
between permissible and impermissible impairments could 
well be drawn more narrowly. Thus the trial court was not 
correct when it drew the negative inference that any impair-
ment less oppressive than the one in Kavanaugh was neces-
sarily constitutional. The extent of impairment is certainly 
a relevant factor in determining its reasonableness. But we 
cannot sustain the repeal of the 1962 covenant simply because 
the bondholders’ rights were not totally destroyed.

The only time in this century that alteration of a municipal 
bond contract has been sustained by this Court was in Faitoute 
Iron & Steel Co. v. City of Asbury Park, 316 U. S. 502 (1942). 
That case involved the New Jersey Municipal Finance Act, 
which provided that a bankrupt local government could be 
placed in receivership by a state agency. A plan for the com-
position of creditors’ claims was required to be approved by 
the agency, the municipality, and 85% in amount of the 
creditors. The plan would be binding on nonconsenting cred-
itors after a state court conducted a hearing and found that 
the municipality could not otherwise pay off its creditors and 
that the plan was in the best interest of all creditors. Id., at 
504.

have contract rights in the previous statutory scheme. Without classifying 
the enforcement statutes as substantive or remedial, the Court held the 
change unconstitutional because it “[took] from the mortgage the quality 
of an acceptable investment for a rational investor.” 295 U. S., at 60. In 
the instant case the State has repudiated an express promise rather than 
one implied from the statutory scheme in effect at the time of the contract. 
Thus, the instant case may be regarded as a more serious abrogation of 
the bondholders’ expectations than occurred in Kavanaugh. See n. 17, 
supra.
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Under the specific composition plan at issue in Faitoute, the 
holders of revenue bonds received new securities bearing lower 
interest rates and later maturity dates. This Court, however, 
rejected the dissenting bondholders’ Contract Clause objec-
tions. The reason was that the old bonds represented only 
theoretical rights; as a practical matter the city could not 
raise its taxes enough to pay off its creditors under the old 
contract terms. The composition plan enabled the city to 
meet its financial obligations more effectively. “The neces-
sity compelled by unexpected financial conditions to modify an 
original arrangement for discharging a city’s debt is implied 
in every such obligation for the very reason that thereby the 
obligation is discharged, not impaired.” Id., at 511. Thus, 
the Court found that the composition plan was adopted with 
the purpose and effect of protecting the creditors, as evidenced 
by their more than 85% approval. Indeed, the market value 
of the bonds increased sharply as a result of the plan’s adop-
tion. Id., at 513.

It is clear that the instant case involves a much more seri-
ous impairment than occurred in Faitoute. No one has sug-
gested here that the States acted for the purpose of benefiting 
the bondholders, and there is no serious contention that the 
value of the bonds was enhanced by repeal of the 1962 cove-
nant. Appellees recognized that it would have been impracti-
cable to obtain consent of the bondholders for such a change 
in the 1962 covenant, Brief for Appellees 97-98, even though 
only 60% approval would have been adequate. See n. 10, 
supra. We therefore conclude that repeal of the 1962 cove-
nant cannot be sustained on the basis of this Court’s prior 
decisions in Faitoute and other municipal bond cases.

V
Mass transportation, energy conservation, and environmen-

tal protection are goals that are important and of legitimate 
public concern. Appellees contend that these goals are so
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important that any harm to bondholders from repeal of the 
1962 covenant is greatly outweighed by the public benefit. 
We do not accept this invitation to engage in a utilitarian 
comparison of public benefit and private loss. Contrary to 
Mr. Justice Black’s fear, expressed in sole dissent in El Paso 
v. Simmons, 379 U. S., at 517, the Court has not “balanced 
away” the limitation on state action imposed by the Contract 
Clause. Thus a State cannot refuse to meet its legitimate 
financial obligations simply because it would prefer to spend 
the money to promote the public good rather than the private 
welfare of its creditors. We can only sustain the repeal of 
the 1962 covenant if that impairment was both reasonable 
and necessary to serve the admittedly important purposes 
claimed by the State.27

The more specific justification offered for the repeal of the 
1962 covenant was the States’ plan for encouraging users of 
private automobiles to shift to public transportation. The 
States intended to discourage private automobile use by rais-
ing bridge and tunnel tolls and to use the extra revenue from 
those tolls to subsidize improved commuter railroad service. 
Appellees contend that repeal of the 1962 covenant was nec-
essary to implement this plan because the new mass transit 
facilities could not possibly be self-supporting and the cov-
enant’s “permitted deficits” level had already been exceeded. 
We reject this justification because the repeal was neither 
necessary to achievement of the plan nor reasonable in light 
of the circumstances.

The determination of necessity can be considered on two 
levels. First, it cannot be said that total repeal of the cov-

27 The dissent suggests, post, at 41-44, that such careful scrutiny is un-
warranted in this case because the harm to bondholders is relatively small. 
For the same reason, however, contractual obligations of this magnitude 
need not impose barriers to changes in public policy. The States remain 
free to exercise their powers of eminent domain to abrogate such con-
tractual rights, upon payment of just compensation. See n. 16, supra.
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enant was essential; a less drastic modification would have 
permitted the contemplated plan without entirely removing 
the covenant’s limitations on the use of Port Authority reve-
nues and reserves to subsidize commuter railroads.28 Second, 
without modifying the covenant at all, the States could have 
adopted alternative means of achieving their twin goals of 
discouraging automobile use and improving mass transit.29 
Appellees contend, however, that choosing among these al-
ternatives is a matter for legislative discretion. But a 
State is not completely free to consider impairing the obliga-

28 If in fact the States sought to divert only new revenues to subsidize 
mass transit, then the covenant could have been amended to exclude the 
additional bridge and tunnel tolls from the revenue use limitation that was 
imposed. Such a change would not have reduced the covenant to a 
nullity because it would have continued to prevent the diminution of reve-
nues and reserves that historically secured the bonds. And even if the 
plan contemplated use of current revenues and reserves, the formula for 
computing “permitted deficits” perhaps could have been modified without 
totally abandoning an objective limitation on the Port Authority’s involve-
ment in deficit mass transit. Finally, the procedures for obtaining bond-
holder approval could have been modified so that such consent would 
present a feasible means of undertaking new projects. See n. 10, supra.

Of course, we express no opinion as to whether any of these lesser 
impairments would be constitutional.

29 Transportation control strategies are available that do not require 
direct application of revenues from bridge and tunnel tolls to subsidize 
mass transit. In calling for air pollution abatement measures in New 
Jersey, the Administrator of the Environmental Protection Agency en-
couraged “close examination” of such measures as, inter alia, “State taxes 
to encourage VMT [vehicle miles traveled] reductions while raising 
revenues to benefit mass transit” and realignment of toll structures by 
“elimination of commuter discounts” and “possibly an increase in tolls 
during peak commuting times to encourage carpools.” 38 Fed. Reg. 
31389 (1973). Thus, the States could discourage automobile use through 
taxes on gasoline or parking, for example, and use the revenues to sub-
sidize mass transit projects so they would be “self-supporting” within the 
meaning of the covenant. Bridge and tunnel tolls could be increased for 
commuters and decreased at other times, so that there would be no excess 
revenue for purposes of the General Bridge Act of 1946, 33 U. S. C. § 526.
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tions of its own contracts on a par with other policy alterna-
tives. Similarly, a State is not free to impose a drastic im-
pairment when an evident and more moderate course would 
serve its purposes equally well. In El Paso v. Simmons, 
supra, the imposition of a five-year statute of limitations on 
what was previously a perpetual right of redemption was re-
garded by this Court as “quite clearly necessary” to achieve 
the State’s vital interest in the orderly administration of its 
school lands program. 379 U. S., at 515-516. In the in-
stant case the State has failed to demonstrate that repeal of 
the 1962 covenant was similarly necessary.

We also cannot conclude that repeal of the covenant was 
reasonable in light of the surrounding circumstances. In this 
regard a comparison with El Paso n . Simmons, supra, again 
is instructive. There a 19th century statute had effects 
that were unforeseen and unintended by the legislature when 
originally adopted. As a result speculators were placed in 
a position to obtain windfall benefits. The Court held that 
adoption of a statute of limitation was a reasonable means to 
“restrict a party to those gains reasonably to be expected from 
the contract” when it was adopted. 379 U. S., at 515.30

By contrast, in the instant case the need for mass transpor-
tation in the New York metropolitan area was not a new de-
velopment, and the likelihood that publicly owned commuter 
railroads would produce substantial deficits was well known. 
As early as 1922, over a half century ago, there were pressures 
to involve the Port Authority in mass transit. It was with 

30 This Court previously has regarded the elimination of unforeseen 
windfall benefits as a reasonable basis for sustaining changes in statutory 
deficiency judgment procedures. These changes were adopted by several 
States when unexpected reductions in property values during the Depres-
sion permitted some mortgagees to recover far more than their legitimate 
entitlement. See Geljert v. National City Bank, 313 U. S. 221, 233-235 
(1941); Honeyman v. Jacobs, 306 U. S. 539, 542-543 (1939); Richmond 
Mortgage & Loan Corp. v. Wachovia Bank & Trust Co., 30Q U. S. 124, 
130-131 (1937).
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full knowledge of these concerns that the 1962 covenant was 
adopted. Indeed, the covenant was specifically intended to 
protect the pledged revenues and reserves against the pos-
sibility that such concerns would lead the Port Authority into 
greater involvement in deficit mass transit.

During the 12-year period between adoption of the cov-
enant and its repeal, public perception of the importance of 
mass transit undoubtedly grew because of increased general 
concern with environmental protection and energy conserva-
tion. But these concerns were not unknown in 1962, and the 
subsequent changes were of degree and not of kind. We can-
not say that these changes caused the covenant to have a 
substantially different impact in 1974 than when it was 
adopted in 1962. And we cannot conclude that the repeal 
was reasonable in the light of changed circumstances.

We therefore hold that the Contract Clause of the United 
States Constitution prohibits the retroactive repeal of the 
1962 covenant. The judgment of the Supreme Court of New 
Jersey is reversed.

It is so ordered.

Mr . Justi ce  Stewart  took no part in the decision of this 
case.

Mr . Justi ce  Powell  took no part in the consideration or 
decision of this case.

Mr . Chief  Justice  Burge r , concurring.
In my view, to repeal the 1962 covenant without running 

afoul of the constitutional prohibition against the impairment 
of contracts, the State must demonstrate that the impairment 
was essential to the achievement of an important state pur-
pose. Furthermore, the State must show that it did not know 
and could not have known the impact of the contract on that 
state interest at the time that the contract was made. So 
reading the Court’s opinion, I join it.
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For emphasis, I note that the Court pointedly does not hold 
that, on the facts of this case, any particular “less drastic modi-
fication” would pass constitutional muster, ante, at 30, and 
n. 28.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  White  
and Mr . Justice  Marsh all  join, dissenting.

Decisions of this Court for at least a century have con-
strued the Contract Clause largely to be powerless in binding 
a State to contracts limiting the authority of successor legis-
latures to enact laws in furtherance of the health, safety, and 
similar collective interests of the polity. In short, those 
decisions established the principle that lawful exercises of 
a State’s police powers stand paramount to private rights 
held under contract. Today’s decision, in invalidating the 
New Jersey Legislature’s 1974 repeal of its predecessor’s 
1962 covenant, rejects this previous understanding and re-
molds the Contract Clause into a potent instrument for 
overseeing important policy determinations of the state 
legislature. At the same time, by creating a constitutional 
safe haven for property rights embodied in a contract, the 
decision substantially distorts modern constitutional juris-
prudence governing regulation of private economic interests. 
I might understand, though I could not accept, this revival of 
the Contract Clause were it in accordance with some coherent 
and constructive view of public policy. But elevation of the 
Clause to the status of regulator of the municipal bond market 
at the heavy price of frustration of sound legislative policy- 
making is as demonstrably unwise as it is unnecessary. The 
justification for today’s decision, therefore, remains a mystery 
to me, and I respectfully dissent.

I
The Court holds that New Jersey’s repeal of the 1962 cov-

enant constitutes an unreasonable invasion of contract rights 
and hence an impairment of contract. The formulation of 
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the legal standard by which the Court would test asserted 
impairments of contracts is, to me, both unprecedented and 
most troubling. But because the Constitution primarily is 
“ ‘intended to preserve practical and substantial rights, not to 
maintain theories,’ ” Faitoute Iron & Steel Co. v. City of 
Asbury Park, 316 U. S. 502, 514 (1942), it is necessary to 
sketch the factual background of this dispute before discussing 
the reasons for my concern. In my view, the Court’s casual 
consideration both of the substantial public policies that 
prompted New Jersey’s repeal of the 1962 covenant, and of the 
relatively inconsequential burdens that resulted for the Au-
thority’s creditors, belies its conclusion that the State acted 
unreasonably in seeking to relieve its citizens from the stric-
tures of this earlier legislative policy.

A
In an era when problems of municipal planning increasingly 

demand regional rather than local solutions, the Port Author-
ity provides the New York-New Jersey community with a 
readymade, efficient regional entity encompassing some 1,500 
square miles surrounding the Statue of Liberty. As the Court 
notes, from the outset public officials of both New York and 
New Jersey were well aware of the Authority’s heavy depend-
ence on public financing. Consequently, beginning in the 
decade prior to the enactment of the 1962 covenant, the 
Authority’s general reserve bonds, its primary vehicle of 
public finance, have featured two rigid security devices de-
signed to safeguard the investment of bondholders. First, 
pursuant to a so-called “1.3 test,” the Authority has been 
disabled from issuing new consolidated bonds unless the best 
one-year net revenues derived from all of the Authority’s fa-
cilities at least equal 130% of the prospective debt service for 
the calendar year during which the debt Service for all out-
standing and proposed bonds would be at a maximum. 
Second, according to a procedure known as a “section 7 certifi-
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cation,” the Authority may not issue bonds to finance addi-
tional facilities unless it “shall certify” that the issue “will not, 
during the ensuing ten years or during the longest term of any 
such bonds proposed to be issued . . . , whichever shall be 
longer, . . . materially impair the sound credit standing of the 
Authority . . . .” App. 811a-812a.

The 1962 covenant existed alongside these security provi-
sions. Viewed in simplest terms, the covenant served to pre-
clude Authority investment and participation in transporta-
tion programs by shifting the financial focal point from the 
creditworthiness of the Authority’s activities as a whole to 
the solvency of each proposed new transit project. Whereas 
the 1.3 and section 7 tests permit expanded involvement in 
mass transportation provided that the enormous revenue-gen-
erating potential of the Authority’s bridges and tunnels aggre-
gately suffice to secure the investments of creditors, the cov-
enant effectively foreclosed participation in any new project 
that was not individually “self-supporting.” 1 Both parties 
to this litigation are in apparent agreement that few func-
tional mass transit systems are capable of satisfying this 
requirement.

Whether the 1962 New Jersey Legislature acted wisely in 
accepting this new restriction is, for me, quite irrelevant. 
What is important is that the passage of the years conclusively 
demonstrated that this effective barrier to the development 

1 The covenant does enable the Authority to finance passenger railroad 
facilities to a level of “permitted deficits,” defined as one-tenth of the 
General Reserve Fund or 1% of the total bonded indebtedness. While 
the Court notes in passing that this provision “permitted, and perhaps 
even contemplated, additional Port Authority involvement in deficit rail 
mass transit,” ante, at 11, the formula restricts the Authority to a small 
percentage of the fund, even though aggregate reserves and revenues may 
far exceed expenses and creditor claims. In any event, the parties have 
stipulated that as a practical matter the Authority has been unable to 
expand its involvement in rapid transit by reliance on this alternative 
formula. App. 692a.
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of rapid transit in the port region squarely conflicts with the 
legitimate needs of the New York metropolitan community, 
and will persist in doing so into the next century.2 In the 
Urban Mass Transportation Assistance Act of 1970, 49 U. S. C. 
§ 1601a, Congress found that “within urban areas . . . the 
ability of all citizens to move quickly and at a reasonable cost 
[has become] an urgent national problem.” Concurrently, 
the Clean Air Act, as amended, 42 U. S. C. § 1857 et seq., 
advocated the curtailment of air pollution through the devel-
opment of transportation-control strategies that place heavy 
emphasis on rapid transit alternatives to the automobile. For 
northern New Jersey in particular, with ambient air-quality 
levels among the worst in the Nation, the Clean Air Act has 
led to new regulations premised on the policy:

“The development of large-scale mass transit facilities 
and the expansion and modification of existing mass 
transit facilities is essential to any effort to reduce auto-
motive pollution through reductions in vehicle use. The 
planning, acquisition, and operation of a mass transit 
system is, and should remain, a regional or State respon-
sibility. Many improvements are being planned in mass 
transit facilities in the State that will make it possible 
for more people to use mass transit instead of auto-
mobiles.” 38 Fed. Reg. 31389 (1973).

Finally, the Court itself cites the Emergency Petroleum Al-
location Act, 15 U. S. C. §751 (a)(3) (1970 ed., Supp. V), 
which signaled “a national energy crisis which is a threat to 
the public health, safety, and welfare,” and sought to stimulate

2 The 1962 covenant does not merely bind the Authority’s hands for 
the decades of the 1960’s and 1970’s. Rather, the covenant will preclude 
the deployment of the Authority’s toll revenues to public transit needs 
until all the bonds previously issued under the covenant have been retired. 
Appellant trust company advises that the covenant thus continues “as a 
practical matter until the year 2007,” Brief for Appellant 24, even if now 
repealed prospectively as suggested ante, at 18 n. 15.
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further initiatives toward the development of public trans-
portation and similar programs. See ante, at 14.

It was in response to these societal demands that the New 
Jersey and New York Legislatures repealed the 1962 covenant. 
The trial court found:

“In April 1970 Governors Cahill and Rockefeller an-
nounced a joint program to increase the Port Authority’s 
role in mass transportation by building a rail link to John 
F. Kennedy International Airport and extending PATH 
[a commuter rail line under Authority control] to Newark 
International Airport and other parts of New Jersey.” 
134 N. J. Super. 124, 168-169, 338 A. 2d 833, 858 (1975). 

But, the court found, this expansion “was not economically 
feasible under the terms of the 1962 covenant.” Id., at 170, 
338 A. 2d, at 859. Consequently, the States repealed the 
covenant. On signing the New York legislation, Governor 
Rockefeller stated:

“Passed with overwhelming bipartisan support in both 
houses of the Legislature, the bill removes the absolute 
statutory prohibition against the use of the revenues of 
the Port of New York Authority for railroad purposes. 
That statutory covenant, together with the provision of 
the bi-state compact creating the Authority that neither 
State will construct competing facilities within the Port 
District, could forever preclude the two states from 
undertaking vitally needed mass transportation projects. 
In removing the present restriction, the bill would not 
jeopardize the security of Port Authority bondholders or 
their rights to maintain that security.” Quoted ibid.

In following suit, New Jersey also expressly grounded its 
action upon the necessity of overturning “ ‘the restrictions 
imposed by the covenant [that] effectively preclude sufficient 
port authority participation in the development of a public 
transportation system in the port district.’ ” Id., at 172, 338
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A. 2d, at 860. Approximately one year later, on April 10, 
1975, the Port Authority announced an increase in bridge and 
tunnel tolls amounting to $40 million, the resulting revenue 
designed to assist in the financing of passenger transportation 
facilities without jeopardizing the reserve fund set aside for 
the Authority’s creditors.

The Court’s consideration of this factual background is, I 
believe, most unsatisfactory. The Court never explicitly takes 
issue with the core of New Jersey’s defense of the repeal: that 
the State was faced with serious and growing environmental, 
energy, and transportation problems, and the covenant worked 
at cross-purposes with efforts at remedying these concerns. 
Indeed, the Court candidly concedes that the State’s purposes 
in effectuating the 1974 repeal were “admittedly important.” 
Ante, at 29. Instead, the Court’s analysis focuses upon re-
lated, but peripheral, matters.

For example, several hypothetical alternative methods are 
proposed whereby New Jersey might hope to secure funding 
for public transportation, and these are made the basis for 
a holding that repeal of the covenant was not “necessary.” 
Ante, at 29-31. Setting aside the propriety of this surpris-
ing legal standard,3 the Court’s effort at fashioning its own 
legislative program for New York and New Jersey is notably 
unsuccessful. In fact, except for those proffered alternatives 
which also amount to a repeal or substantial modification of 
the 1962 covenant,4 none of the Court’s suggestions is com-

3 See, e. g., infra, at 59, and n. 17.
4 See ante, at 30 n. 28. I am puzzled whether the Court really intends 

these alternatives to be taken seriously in view of the footnote’s closing 
reminder that even these “lesser impairments” also may be found to be 
unconstitutional. If the Court, in fact, means that New Jersey and New 
York could remedy any Contract Clause defects merely by modifying 
their repeal of the 1962 covenant so as to limit transit subsidization solely 
to future toll increases—the policy that is being followed by the States 
in actual practice—then today’s decision would be rendered into a tem-
porary formalism.
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patible with the basic antipollution and transportation-control 
strategies that are crucial to metropolitan New York. As the 
Court itself accurately recognizes, the environmental and 
transportation program for the New York area rests upon a 
two-step campaign: “The States inten[d] [1] to discourage 
private automobile use by raising bridge and tunnel tolls and 
[2] to use the extra revenue from those tolls to subsidize 
improved commuter railroad service.” Ante, at 29. This co-
ordinated two-step strategy has not been arbitrarily or casu-
ally created, but is dictated by contemporaneous federal 
enactments such as the Clean Air Act,5 and stems both from 
New York City’s unique geographic situation6 and from long-
standing provisions in federal law that require the exist-
ence of “reasonable and just” expenses—which may include 
diversion to mass transit subsidies—as a precondition to any 
increase in interstate bridge tolls.7 The Court’s various 

5 Cf. Friends of the Earth v. Carey, 552 F. 2d 25 (CA2 1977); 
Friends of the Earth v. Carey, 535 F. 2d 165 (CA2 1976); Friends of the 
Earth v. EPA, 499 F. 2d 1118 (CA2 1974).

6 Because cars entering or leaving Manhattan must pass over bridges 
or through tunnels, the regulation of tolls offers an unusually convenient 
and effective method of discouraging automobile usage in addition to 
promising a highly lucrative revenue base.

7 Thus, if toll funds cannot be diverted to rapid transit needs, any in-
crease in bridge revenues necessarily would produce an expansion of the 
Authority’s general reserve fund well beyond that necessary or contem-
plated for the protection of bondholders. Faced with such a mere ac-
cumulation of capital, the Federal Highway Administrator, acting under 
§ 503 of the General Bridge Act of 1946, 33 U. S. C. § 526, evidently would 
be obligated to disallow any toll increases as not “reasonable and just” under 
the Act. See generally Delaware River Port Authority v. Tiemann, 531 
F. 2d 699 (CA3 1976). The United States Department of Transportation, 
however, has stated that “in some areas (New York, Philadelphia, San 
Francisco), bridge toll revenues provide significant support for transit 
capital and/or operating costs, thereby providing transit service improve-
ments which promote decreased dependence on automobile travel.” App. 
726a-727a. The Department has recommended that a diversion of funds 
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alternative proposals, while perhaps interesting speculations, 
simply are not responsive to New York’s and New Jersey’s 
real environmental and traffic problems,8 and, in any event, 
intrude the Court deeply into complex and localized policy 
matters that are for the States’ legislatures and not the 
judiciary to resolve.

Equally unconvincing is the Court’s contention that repeal 
of the 1962 covenant was unreasonable because the environ-
mental and energy concerns that prompted such action “were 
not unknown in 1962, and the subsequent changes were of 
degree and not of kind.” Ante, at 32. Nowhere are we told 
why a state policy, no matter how responsive to the general 
welfare of its citizens, can be reasonable only if it confronts 
issues that previously were absolutely unforeseen.9 Indeed,

to serve rapid transit needs should qualify as “reasonable and just,” and, 
therefore, would be capable of supporting a general increase in toll reve-
nues. Ibid. This is in stark contrast with the Court’s suggested alterna-
tive policies outlined ante, at 30 n. 29, which would permit no general 
increase in bridge tolls and no coordination of the bridge toll and transit 
subsidization strategies that are central to the antipollution effort in 
metropolitan New York, and, therefore, until today, have been con-
sidered secondary and inadequate to serve the community’s needs.

8 See, e. g., n. 7, supra. In short, all the alternatives that the Court 
leaves to the States, ante, at 30 n. 29, deny access to the Authority’s 
tolls, even though they represent a potentially lucrative revenue source 
which can be tapped without injury to the bondholders. See Part B, 
infra.

9 Indeed, the Court’s single-minded emphasis on the existence of changed 
circumstances leads it to embrace a rather perverse constellation of values 
in which New Jersey’s desire to care for the health, environmental, and 
energy needs of its citizenry is relegated to lesser importance than the 
desire of Texas in El Paso v. Simmons, 379 U. S. 497 (1965), to deny wind-
fall economic gains to purchasers of school land from the State. Ante, at 
31. I, of course, do not dispute the importance of Texas’ stake in Sim-
mons. But surely any reasonable ordering of values and social objectives 
would compel the conclusion that a State’s concern for its citizens’ health 
and general welfare is far more deserving of this Court’s recognition.
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this arbitrary perspective seems peculiarly inappropriate in 
a case like this where at least three new and independent 
congressional enactments between the years 1962 and 1974 
summoned major urban centers like New York and New 
Jersey to action in the environmental, energy, and transporta-
tion fields. In short, on this record, I can neither under-
stand nor accept the Court’s characterization of New Jersey’s 
action as unreasonable.

B
If the Court’s treatment of New Jersey’s legitimate policy 

interests is inadequate, its consideration of the counter-
vailing injury ostensibly suffered by the appellant is barely 
discernible at all. For the Court apparently holds that a 
mere “technical impairment” of contract suffices to subject 
New Jersey’s repealer to serious judicial scrutiny and invali-
dation under the Contract Clause. Ante, at 21. The Court’s 
modest statement of the economic injury that today attracts 
its judicial intervention is, however, understandable. For 
fairly read, the record before us makes plain that the repeal 
of the 1962 covenant has occasioned only the most minimal 
damage on the part of the Authority’s bondholders.

Obviously, the heart of the obligation to the bondholders— 
and the interests ostensibly safeguarded by the 1962 cov-
enant—is the periodic payment of interest and the repayment 
of principal when due. The Court does not, and indeed cannot, 
contend that either New Jersey or the Authority has called 
into question the validity of these underlying obligations. No 
creditor complains that public authorities have defaulted on a 
coupon payment or failed to redeem a bond that has matured. 
In fact, the Court does not even offer any reason whatever 
for fearing that, as a result of the covenant’s repeal, the 
securities in Appellant’s portfolio are jeopardized. Such a 
contention cannot be made in the face of the finding of the trial 
judge, who, in referring to the increasingly lucrative financial 
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position of the Authority at the date of the covenant’s repeal 
in comparison to 1962, concluded:

“Suffice it to say that between 1962 and 1974 the security 
afforded bondholders had been substantially augmented 
by a vast increase in Authority revenues and reserves, 
and the Authority’s financial ability to absorb greater 
deficits, from whatever source and without any significant 
impairment of bondholder security, was correspondingly 
increased.” 134 N. J. Super., at 194—195, 338 A. 2d, at 
873.10

By simply ignoring this unchallenged finding concerning the 
Authority’s overall financial posture, the Court is able to argue 
that the repeal of the 1962 covenant impaired the Authority’s 
bonds in two particular respects. First, it is suggested that 
repeal of the covenant may have adversely affected the sec-
ondary market for the securities. Ante, at 19. The Court, 
however, acknowledges that appellant has adduced only am-
biguous evidence to support this contention, and that the 
actual price position of Authority bonds was, at most, only 
temporarily affected by the repeal. Ibid.11 In fact, the trial

10 The court found: “Between 1961 and 1973 the net revenues of the 
Authority increased from $68,000,000 to $137,000,000, and over that 
period the Authority had available to it $582,732,000 in excess of its debt 
service requirements .... Through 1974, the corresponding figures are 
$161,283,000 and $649,750,000, respectively.” 134 N. J. Super., at 195 
n. 43, 338 A. 2d, at 873 n. 43. Thus, both prior to and folldwing the 
repeal of the covenant, the Authority’s revenues and earned surplus con-
tinued their unhampered and overwhelmingly impressive growth.

11 Indeed, one of the anomalous aspects of this suit is the Court’s 
willingness to invalidate an Act of the State of New Jersey, and indirectly 
of New York, while apparently recognizing that if this were an action by 
creditors for damages, or an action to fix “just compensation,” the trial 
court’s findings raise serious doubt that any compensable monetary loss 
would be found. Ante, at 19. By sidestepping the damages question, 
ibid., and by mandating reinstatement of the covenant, the Court man-
ages to burden the Port Authority with an unwanted contract, while 
relieving the creditor-appellant of the need to establish any tangible 
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court also explicitly rejected the ultimate significance of this 
alleged injury:

“The bottom line of plaintiff’s proofs on this issue is 
simply that the evidence fails to demonstrate that the 
secondary market price of Authority bonds was adversely 
affected by the repeal of the covenant, except for a short-
term fall-off in price, the effect of which has now been 
dissipated insofar as it can be related to the enactment of 
the repeal.” 134 N. J. Super., at 181-182, 338 A. 2d, at 
866 (emphasis supplied).

Secondly, repeal of the covenant is said to have canceled 
an important security provision enjoyed by the creditors. 
Ante, at 19. Of course, there is no question that appellant 
prefers the retention to the removal of the covenant, but 
surely this alone cannot be an acceptable basis for the Court’s 
wooden application of the Contract Clause or for its con-
clusion that the repeal unfairly diminished bondholder se-
curity. By placing reliance on this superficial allegation of 
economic injury, the Court again is able simply to disregard 
the trial court’s contrary finding that appellant’s complaint of 
insecurity is without factual merit:

“The claim that bondholder security has been materially 
impaired or destroyed by the repeal is simply not sup-
ported by the record. The pledge of the Authority’s net 
revenues and reserves remains intact; the Authority will 
still be barred from the issuance of any new consolidated 
bonds unless the 1.3 test required by the CBR is met, 
and the Authority will continue to be prohibited from the 

economic injury arising from the covenant’s repeal. This suggests that 
any protection afforded bondholders today may well prove to be purely 
illusory. Even after the mandate issues, New Jersey, we are told, may 
again condemn or repeal the covenant and offer just compensation to its 
creditors. See ante, at 29 n. 27. However, in light of the trial court’s 
factual conclusions, this promise of compensation will entitle bondholders 
to little or no financial recovery.
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issuance of any consolidated bonds or other bonds secured 
by a pledge of the general reserve fund without the certi-
fication required by section 7 of the series resolutions, 
to wit, that in the opinion of the Authority the estimated 
expenditures in connection with any additional facility 
for which such bonds are to be issued would not, for the 
ensuing ten years, impair the sound credit standing of 
the Authority, the investment status of its consolidated 
bonds, or the Authority’s obligations to its consolidated 
bondholders.” 134 N. J. Super., at 196, 338 A. 2d, at 
874 (emphasis supplied).12

In brief, only by disregarding the detailed factual findings 
of the trial court in a systematic fashion is the Court today 
able to maintain that repeal of the 1962 covenant was any-
thing but a minimal interference with the realistic economic 
interests of the bondholders. The record in this case fairly 
establishes that we are presented with a relatively inconse-
quential infringement of contract rights in the pursuit of 
substantial and important public ends. Yet, this meager 
record is seized upon by the Court as the vehicle for re-
suscitation of long discarded Contract Clause doctrine—a 
step out of line with both the history of Contract Clause 
jurisprudence and with constitutional doctrine generally in 
its attempt to delineate the reach of the lawmaking power 
of state legislatures in the face of adverse claims by property 
owners.

II
The Court today dusts off the Contract Clause and thereby 

undermines the bipartisan policies of two States that mani-

12 The fundamental soundness of the Authority’s bonds is reflected in 
the ratings received from the principal financial surveys, Moody’s and 
Standard & Poor’s, following repeal of the covenant. The trial court 
found: “The bonds carried the same [“A”] rating prior to the enactment 
of the covenant, after it was enacted, after it was prospectively repealed, 
and after the [retroactive] repeal act of 1974.” 134 N. J. Super., at 179, 
338 A. 2d, at 864.
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festly seek to further the legitimate needs of their citizens. 
The Court’s analysis, I submit, fundamentally misconceives 
the nature of the Contract Clause guarantee.

One of the fundamental premises of our popular democracy 
is that each generation of representatives can and will remain 
responsive to the needs and desires of those whom they 
represent. Crucial to this end is the assurance that new 
legislators will not automatically be bound by the policies 
and undertakings of earlier days. In accordance with this 
philosophy, the Framers of our Constitution conceived of the 
Contract Clause primarily as protection for economic trans-
actions entered into by purely private parties, rather than 
obligations involving the State itself. See G. Gunther, Con-
stitutional Law 604 (1975); B. Schwartz, A Commentary On 
the Constitution of the United States, pt. 2, The Rights of 
Property 274 (1965) ; B. Wright, The Contract Clause of the 
Constitution 15-16 (1938).13 The Framers fully recognized 
that nothing would so jeopardize the legitimacy of a system 
of government that relies upon the ebbs and flows of politics 
to “clean out the rascals” than the possibility that those same 
rascals might perpetuate their policies simply by locking them 
into binding contracts.

Following an early opinion of the Court, however, that 

13 One scholar for example, after undertaking extensive research into 
the history of the Constitutional Convention, concluded that there is 
no evidence that the Constitution’s Framers perceived of the Contract 
Clause as applicable to public agreements. “[I]t is evident that all of 
them discussed the clause only in relation to private contracts, i. e., con-
tracts between individuals.” B. Wright, The Contract Clause of the Con-
stitution 15 (1938). Moreover, “[a] careful search has failed to unearth 
any other statements even suggesting that the contract clause was intended 
to apply to other than private contracts.” Id., at 16. Indeed, Professor 
Wright found that only two antifederalists, neither of whom was a member 
of the Convention, ever suggested that the Clause would support “a 
broader meaning” encompassing public contracts, but “their interpretations 
were denied by members of the Convention, and the denials were not 
challenged.” Ibid.
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took the first step of applying the Contract Clause to public 
undertakings, Fletcher n . Peck, 6 Cranch 87 (1810), later 
decisions attempted to define the reach of the Clause con-
sistently with the demands of our governing processes. The 
central principle developed by these decisions, beginning at 
least a century ago, has been that Contract Clause challenges 
such as that raised by appellant are to be resolved by accord-
ing unusual deference to the lawmaking authority of state 
and local governments. Especially when the State acts in 
furtherance of the variety of broad social interests that came 
clustered together under the rubric of “police powers,” see E. 
Freund, The Police Power (1904)—in particular, matters of 
health, safety, and the preservation of natural resources— 
the decisions of this Court pursued a course of steady 
return to the intention of the Constitution’s Framers by 
closely circumscribing the scope of the Contract Clause.

This theme of judicial self-restraint and its underlying 
premise that a State always retains the sovereign authority 
to legislate in behalf of its people was commonly expressed by 
the doctrine that the Contract Clause will not even recognize 
efforts of a State to enter into contracts limiting the authority 
of succeeding legislators to enact laws in behalf of the health, 
safety, and similar collective interests of the polity14—in

14 Parallel doctrines worked to the same end of freeing the States from 
contractual duties allegedly imposed by earlier legislators. For example, 
it has long been held that in applying the Contract Clause to government 
contracts, every ambiguity and gap is to be strictly construed in behalf of 
the State. “[I]n grants by the public, nothing passes by implication.” 
Charles River Bridge v. Warren Bridge, 11 Pet. 420, 546 (1837). “Every 
reasonable doubt is to be resolved adversely [to the private party claiming 
under the contract]. Nothing is to be taken as conceded but what is 
given in unmistakable terms, or by an implication equally clear. The 
affirmative must be shown. Silence is negation, and doubt is fatal to the 
claim. This doctrine is vital to the public welfare.” Fertilizing Co. v. 
Hyde Park, 97 U. S. 659, 666 (1878).

Along these lines, it is noteworthy that the state law of New Jersey 
itself raises serious doubts concerning the reasonableness of appellant’s
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short, that that State’s police power is inalienable by contract. 
For example, in Fertilizing Co. v. Hyde Park, 97 U. S. 659 
(1878), the Illinois General Assembly granted to a fertilizer 
company an 1867 corporate charter to run for 50 years. 
The corporation thereafter invested in a factory and depot on 
land which it owned within the area designated by the charter. 
Five years later, the village authorities of Hyde Park adopted 
an ordinance that rendered the company’s charter valueless

reliance on the covenant for permanent protection from later laws enacted 
by the state legislature. In a case involving an alleged impairment of a 
township’s municipal bonds, Hourigan v. North Bergen Township, 113 
N. J. L. 143, 149,172 A. 193, 196 (1934), the State’s highest court declared: 
“It is a well established doctrine that the interdiction of statutes impairing 
the obligation of contracts does not prevent the state from exercising such 
powers as are vested in it for the promotion of the common weal, or are 
necessary for the general good of the public, though contracts entered 
into between individuals may thereby be affected. This power, which in 
its various ramifications is known as the police power, is an exercise of the 
sovereign right of the government to protect the lives, health, morals, com-
fort and general welfare of the people, and is paramount to any rights 
under contracts between individuals. While this power is subject to limi-
tations in certain cases, there is wide discretion on the part of the 
legislature in determining what is and what is not necessary—a discretion 
which courts ordinarily will not interfere with.” In my view, therefore, 
appellant should be held to have purchased the Authority’s bonds subject 
to the knowledge that under New Jersey law the State’s obligation was 
conditionally undertaken subject to reasonable future legislative action.

The record raises similiar doubts and ambiguities. Thus, State Senator 
Farley, who chaired the committee that inquired into the status of the 
Authority’s bonds prior to enactment of the covenant, noted: “[W]e well 
appreciate that ... we could not impair any obligation such as contracts of 
bond issues. Likewise, you [Commissioner Clancy of the Port Authority] as 
a lawyer know that one legislature cannot bind the other involving policy 
five, ten, or twenty years hence.” App. 89a (emphasis supplied). It 
may well be that appellant subjectively believed that the covenant was 
unimpeachable under state law. But given the doubts and hesitancies 
contained in the record, the principles established in earlier cases extending 
back to John Marshall should require that such “doubt is fatal to [appel-
lant’s] claim.” Fertilizing Co., supra, at 666.
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by prohibiting the transportation of offal within the village 
and forbidding the operation of a fertilizer factory within the 
village confines. This Court nonetheless rejected the conten-
tion that the new ordinance offended the Contract Clause:

“We cannot doubt that the police power of the State was 
applicable and adequate to give an effectual remedy [to 
the nuisance]. That power belonged to the States when 
the Federal Constitution was adopted. They did not 
surrender it, and they all have it now. . . .

“. . . Pure air. and the comfortable enjoyment of prop-
erty are as much rights belonging to [the village residents] 
as the right of possession and occupancy. . . .

“The [company’s] charter was a sufficient license until 
revoked; but we cannot regard it as a contract guarantee-
ing, in the locality originally selected, exemption for fifty 
years from the exercise of the police power of the State, 
however serious the nuisance might become in the 
future . . . .” Id., at 667, 669, 670.

Two years later, this principle of the Contract Clause’s 
subservience to the States’ broad lawmaking powers was re-
asserted in another context. In 1867, the Mississippi Legis-
lature entered into a contract with a company whereby the 
latter was chartered to operate a lottery within the State “in 
consideration of a stipulated sum in cash . . . .” The next 
year the State adopted a constitutional provision abolishing 
lotteries. The Court once again unhesitantly dismissed a 
challenge to this provision grounded on the Contract Clause, 
Stone v. Mississippi, 101 U. S. 814, 817-818 (1880):

“ ‘Irrevocable grants of property and franchises may be 
made if they do not impair the supreme authority to 
make laws for the right government of the State; but no 
legislature can curtail the power of its successors to make
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such laws as they may deem proper in matters of 
police’.... No one denies . . . that [this legislative 
power] extends to all matters affecting the public health 
or the public morals.”

Later cases continued to read the Contract Clause as quali-
fied by the States’ powers to legislate for the betterment of 
their citizens, while further expanding the range of permis-
sible police powers. For example, in Atlantic Coast Line 
R. Co. v. Goldsboro, 232 U. S. 548 (1914), the State chartered 
and contracted with the plaintiff railway company to operate 
rail lines within the State. Pursuant to this contract, the 
railroad acquired in fee land for use as rights-of-way and 
similar transportation activities. The Court recognized that 
the charter was a binding contract, and that the company, in 
reliance on the agreement, had acquired land which it enjoys 
as “complete and unqualified” owner. Id., at 556, 558. Yet, 
the Court brushed aside a constitutional challenge to subse-
quent ordinances that greatly circumscribed the railroad’s 
activities on its own land:

“For it is settled that neither the ‘contract’ clause nor 
the ‘due process’ clause has the effect of overriding the 
power of the State to establish all regulations that are 
reasonably necessary to secure the health, safety, good 
order, comfort, or general welfare of the community; 
that this power can neither be abdicated nor bargained 
away, and is inalienable even by express grant; and that 
all contract and property rights are held subject to its 
fair exercise.” Id., at 558.

In perfect conformity with these earlier cases that recog-
nized the States’ broad authority to legislate for the welfare 
of their citizens, New Jersey and New York sought to repeal 
the 1962 covenant in furtherance of “admittedly important” 
interests, ante, at 29, in environmental protection, clean air, 
and safe and efficient transportation facilities. The States’ 
policy of deploying excess tolls for the maintenance and ex-



50 OCTOBER TERM, 1976

Bre nn an , J., dissenting 431U. S.

pansion of rapid transit was not oppressively or capriciously 
chosen; rather, it squarely complies with the commands em-
bodied by Congress in several contemporaneous national laws. 
Supra, at 36-37. By invalidating the 1974 New Jersey repeal— 
and, by necessity, like action by New York—the Court regret-
tably departs from the virtually unbroken line of our cases 
that remained true to the principle that all private rights of 
property, even if acquired through contract with the State, are 
subordinated to reasonable exercises of the States’ lawmaking 
powers in the areas of health (Fertilizing Co. v. Hyde Park, 
97 U. S. 659 (1878); Butchers’ Union Co. v. Crescent City Co., 
Ill U. S. 746 (1884)); environmental protection (Hudson 
Water Co. v. McCarter, 209 U. S. 349 (1908); Manigault v. 
Springs, 199 U. S. 473 (1905); cf. Henderson Co. v. Thompson, 
300 U. S. 258, 267 (1937); Illinois Central R. Co. v. Illinois, 
146 U. S. 387, 452-453 (1892)); and transportation (New 
Orleans Pub. Serv. v. New Orleans, 281 U. S. 682 (1930); 
Erie R. Co. v. Public Util. Comm’rs, 254 U. S. 394 (1921); 
Denver &, R. G. R. Co. v. Denver, 250 U. S. 241 (1919); 
Atlantic Coast Line R. Co. v. Goldsboro, supra; Northern Pac. 
R. Co. v. Duluth, 208 U. S. 583 (1908); Chicago, B. & Q. R. 
Co. v. Nebraska ex rel. Omaha, 170 U. S. 57 (1898); New 
York & N. E. R. Co. v. Bristol, 151 U. S. 556 (1894)). In its 
disregard of these teachings, the Court treats New Jersey’s 
social and economic policies with lesser sensitivity than former 
Members of this Court who stressed the protection of con-
tract and property rights. Even Mr. Justice Butler recognized 
that the Contract Clause does not interfere with state legisla-
tive efforts in behalf of its citizens’ welfare unless such actions

“are . . . clearly unreasonable and arbitrary . . . . 
[And in applying this standard] [undoubtedly the city, 
acting as the arm of the State, has a wide discretion in 
determining what precautions in the public interest are 
necessary or appropriate under the circumstances.” New 
Orleans Pub. Serv., supra, at 686.
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Thus, with at best a passing nod to the long history of 
judicial deference to state lawmaking in the face of chal-
lenges under the Contract Clause, see ante, at 23 n. 20, the 
Court today imposes severe substantive restraints on New 
Jersey’s attempt to free itself from a contractual provision 
that it deems inconsistent with the broader interests of its 
citizens. Today’s decision cannot be harmonized with our 
earlier cases by the simple expedient of labeling the covenant 
“purely financial,” ante, at 25, rather than a forfeiture of 
“an essential attribute of [New Jersey’s] sovereignty,” ante, 
at 23. As either an analytical or practical matter, this dis-
tinction is illusory. It rests upon an analytical foundation 
that has long been discarded as unhelpful.15 And as a 

15 Among other difficulties, the question-begging attempt to categorize 
inviolable legislation powers vis-à-vis the Contract Clause depends upon 
a conception of state sovereignty that is both simplistic and unpersuasive. 
We are told that the Contract Clause “does not require a State to adhere 
to a contract that surrenders an essential attribute of its sovereignty,” 
ante, at 23, but in applying this principle, the Court finds that the 
States’ “taxing and spending powers,” unlike the power of eminent domain, 
lie outside this rule, ante, at 24. Before today, one might well have sup-
posed that the States’ authority to tax, spend money, and generally make 
basic financial decisions is among the most important of their govern-
mental powers. Indeed, only last Term, this Court announced that a State’s 
decision to pay its employees less than the minimum wage—a decision of 
far less importance to the citizens generally than efforts to derive funding 
for improving the facilities that directly and vitally affect their health and 
safety—is immune from federal regulation under the Commerce Clause, an 
authority previously thought to be virtually plenary in nature. The 
Court there reasoned that the minimum-wage decision falls within the 
sovereign powers of “States qua States.” National League of Cities v. 
Usery, 426 U. S. 833, 847 (1976). One may rightfully feel unease that 
the Court is in the process of developing a concept of state sovereignty 
that is marked neither by consistency nor intuitive appeal.

In any event, in addition to resting on a most dubious conception of 
sovereignty, the Court’s effort to demonstrate that the States are free to 
contract away their taxing and spending powers—and hence free “to enter 
into effective financial contracts” notwithstanding later exercises of the 
police power—must fail because it is untenable. While it is true that
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purely practical matter, an interference with state policy 
is no less intrusive because a contract prohibits the State from 
resorting to the most realistic and effective financial method of 
preserving its citizens’ legitimate interests in healthy and safe 
transportation systems rather than directly proscribing the 
States from exercising their police powers in this area. The 
day has long since passed when analysis under the Contract 
Clause usefully can turn on such formalistic differences. Cf. 
Home Bldg, de Loan Assn. v. Blaisdell, 290 U. S. 398, 438 
(1934).

Nor is the Court’s reading of earlier constitutional doc-
trine aided by cases where the Contract Clause was held to 
forestall state efforts intentionally to withhold from creditors 
the unpaid interest on, Von Hoffman v. City of Quincy, 4 Wall. 
535 (1867), or principal of, Louisiana ex rel. Hubert v. New 
Orleans, 215 U. S. 170 (1909); Wolff v. New Orleans, 103 
U. S. 358 (1881), outstanding bonded indebtedness. Beyond 
dispute, the Contract Clause has come to prohibit a State from 
embarking on a policy motivated by a simple desire to escape 
its financial obligations or to injure others through “the 
repudiation of debts or the destruction of contracts or the 
denial of means to enforce them.” Home Bldg. & Loan Assn. 
v. Blaisdell, supra, at 439. Nor will the Constitution permit

New Jersey v. Wilson, 7 Cranch 164 (1812) (Contract Clause precludes a 
legislature from repudiating a grant of tax exemption) has never explicitly 
been overruled, subsequent cases have almost uniformly avoided adherence 
to either its reasoning or holding. See, e. g., New York ex rel. Clyde v. 
Gilchrist, 262 U. S. 94 (1923); Seton Hall College v. South Orange, 242 
U. S. 100 (1916); Rochester R. Co. v. Rochester, 205 U. S. 236 (1907); 
Wisconsin & M. R. Co. v. Powers, 191 U. S. 379 (1903); Morgan v. Louisi-
ana, 93 U. S. 217 (1876). These cases appreciate, as today’s decision does 
not, that the operative consideration for constitutional purposes is not 
whether a contract can or cannot be branded as “financial.” Rather, in 
adjudging the constitutionality of “an exercise of the sovereign authority 
of the State,” Seton Hall College, supra, at 106—be it financial or other-
wise—the Contract Clause tolerates reasonable legislative Acts in the serv-
ice of the broader interests of the society generally.
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a State recklessly to pursue its legitimate policies involving 
matters of health, safety, and the like with “studied indiffer-
ence to the interests of the mortgagee or to his appropriate 
protection . . . .” W. B. Worthen Co. v. Kavanaugh, 295 
U. S. 56, 60 (1935). In this regard, the Court merely creates 
its own straw man when it characterizes the choice facing it 
today either as adopting its new, expansive view of the scope of 
the Contract Clause, or holding that the Clause “would provide 
no protection at all.” Ante, at 26. The Constitution properly 
prohibits New Jersey and all States from disadvantaging their 
creditors without reasonable justification or in a spirit of op-
pression, and New Jersey claims no such prerogatives. But if 
a State, as here, manifestly acts in furtherance of its citizens’ 
general welfare, and its choice of policy, even though infring-
ing contract rights, is not “plainly unreasonable and arbitrary,” 
Denver & R. G. R. Co. v. Denver, 250 U. S., at 244, our inquiry 
should end:

“The question is . . . whether the legislation is addressed 
to a legitimate end and the measures taken are reasonable 
and appropriate to that end.” Home Bldg. & Loan Assn. 
v. Blaisdell, supra, at 438.

The Court, however, stands the Contract Clause completely 
on its head, see supra, at 45, and both formulates and strictly 
applies a novel standard for reviewing a State’s attempt to 
relieve its citizens from unduly harsh contracts entered into 
by earlier legislators:16 Such “an impairment may be cou- 

16 The Court makes clear that it contemplates stricter judicial review 
under the Contract Clause when the government’s own obligations are in 
issue, but points to no case in support of this multiheaded view of the 
scope of the Clause. See ante, at 25-26. As noted previously, see n. 13, 
supra, this position finds no support in the historical rationale for inclusion 
of the Contract Clause in the Constitution. And it is clear that the 
Court’s citation to Perry n . United States, 294 U. S. 330 (1935), see 
ante, at 26 n. 25, offers no support for its rewriting of history. In that 
case, one of the Gold Clause Cases, Perry challenged the constitution-
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stitutional if it is reasonable and necessary to serve an im-
portant public purpose.” Ante, at 25. Not only is this 
apparently spontaneous formulation virtually assured of frus-
trating the understanding of court and litigant alike,17 but it

ality of a congressional enactment which authorized the redemption of out-
standing United States gold bonds by payment of legal tender currency 
rather than “ 'by the payment of 10,000 gold dollars each containing 25.8 
grains of gold, .9 fine,’ ” 294 U. S., at 347, the value of the dollar in gold 
when the bonds were acquired. Perry complained that inflation had devalued 
the worth of legal tender with respect to gold and, therefore, claimed 
financial injury by the conversion. The Government defended its actions 
on the ground that the gold clause obstructed Congress’ express power 
to “regulate the Value” of money, Art. I, § 8, and, accordingly, argued 
that Congress was free to repudiate the gold standard under that power. 
Although Perry ultimately was denied recovery, the Court found that 
the authority to “regulate the Value” of money, while permitting Congress 
“to control or interdict the contracts of private parties” with regard to 
the legal exchange rate, 294 U. S., at 350, did not include the power to 
repudiate the Government’s own obligations, which were governed by en-
tirely different constitutional provisions: E. g., Congress may “borrow 
Money on the credit of the United States,” Art. I, §8, cl. 2, and “The 
validity of the public debt of the United States . . . shall not be ques-
tioned,” Arndt. 14, § 4. Thus the differential standard in Perry emerged 
from the collision of competing grants of power to the Federal Govern-
ment, and did not purport to suggest that the Contract Clause—or its 
federal counterpart, the Fifth Amendment—standing alone would produce 
different standards for reviewing governmental interference with public 
and private contractual obligations.

17 The Court’s newly announced standard of review, like all such 
formulations, can merely hope to suggest the direction that a court’s 
inquiry should take, and the relative weight to be afforded a constitu-
tional right. But particular words like “reasonable” and “necessary” 
also are fused with special meaning, for judges have long experience in 
applying such standards to constitutional contexts. Reasonableness gen-
erally has signified the most relaxed regime of judicial inquiry. See, 
e. g., Dandridge v. Williams, 397 U. S. 471, 485 (1970) (“If the classifica-
tion has some 'reasonable basis,’ it does not offend the Constitution”). 
Contrariwise, the element of necessity traditionally has played a key role 
in the most penetrating mode of constitutional review. See e. g., Shapiro 
v. Thompson, 394 U. S. 618, 634 (1969) (a classification which burdens 
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is wholly out of step with the modern attempts of this Court 
to define the reach of the Contract Clause when a State’s 
own contractual obligations are placed in issue.

Mr. Justice Cardozo’s opinion in W. B. Worthen Co. v. 
Kavanaugh, 295 U. S. 56 (1935), is the prime exposition of the 

a fundamental constitutional right must be “necessary to promote a 
compelling governmental interest”). The Court’s new test, therefore, 
represents a most unusual hybrid which manages to merge the two polar 
extremes of judicial intervention, see generally Gunther, Foreword: In 
Search of Evolving Doctrine on A Changing Court: A Model for a Newer 
Equal Protection, 86 Harv. L. Rev. 1,8 (1972), into one synthesis. Plainly, 
courts are apt to face considerable confusion in wielding such a schizo-
phrenic new instrument. And well they might, for until today one 
would have fairly thought that as a matter of common sense as well as 
doctrine, state policies that are “necessary to serve an important public 
purpose.” ante, at 25, a fortiori would be “reasonable.”

The Court, however, seems to discover new meanings in these terms. 
“Necessary” appears to comport with some notion of a less restrictive 
alternative. As applied by the Court in this instance, however, the less 
restrictive alternative bears no relationship to previous uses of that 
analytical tool when economic and social matters were involved. Thus, 
the Court does not actually inquire whether “the government can achieve 
the purposes of the challenged regulation equally effectively by one or 
more narrower regulations.” Struve, The Less-Restrictive-Alternative 
Principle and Economic Due Process, 80 Harv. L. Rev. 1463 (1967). 
Rather, the Court concludes that an impairment of contract was not 
“necessary” because the Court apparently is able to hypothesize other 
means of achieving some or all of the State’s objectives, even though 
these alternatives have long been deemed as secondary in importance, 
nn. 7, 8, supra, or arguably are unconstitutional, ante, at 30 n. 28. 
Under this approach, few, if any, Contract Clause cases in history that 
have deferred to state policymaking have been correctly decided. See 
infra, at 59.

The “reasonableness” test does no better. No longer does it mean 
that this Court will defer to the “reasonable judgments” of the authorized 
policymakers. Knebel v. Hein, 429 U. S. 288, 297 (1977). Instead, the 
Court appears to ask whether changed circumstances took the state legisla-
ture by surprise, ante, at 31-32. Again, I find no basis in this Court’s 
prior cases for adopting such a constrictive view of that constitutional 
test. See infra, at 59-60.
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modern view. As a relief measure for financially depressed 
local governments, Arkansas enacted a statute that greatly 
diminished the remedies available to creditors under their 
bonds. This resulted in a remedial scheme whereby creditors 
were “without an effective remedy” for a minimum of 6% 
years, during which time the government’s obligation to pay 
principal or interest was suspended. Id., at 61. The Court 
invalidated the alteration in remedies. It did so, however, 
only after concluding that the challenged state law cut reck-
lessly and excessively into the value of the creditors’ bonds: 
“[W]ith studied indifference to the interests of the mortgagee 
or to his appropriate protection [the State has] taken from the 
mortgage the quality of an acceptable investment for a rational 
investor.” Id., at 60. “So viewed [the State’s action is] seen 
to be an oppressive and unnecessary destruction of nearly all 
the incidents that give attractiveness and value to collateral 
security.” Id., at 62.

In the present case, the trial court expressly applied the 
Kavanaugh standard to New Jersey’s repeal of the covenant, 
and properly found appellant’s claim to be wanting in all 
material respects: In a detailed and persuasive discussion, the 
court concluded that neither New Jersey nor New York re-
pealed the covenant with the intention of damaging their cred-
itors’ financial position. Rather, the States acted out of “vital 
interestfs],” for “[t]he passage of time and events between 
1962 and 1974 satisfied the Legislatures of the two states that 
the public interest which the Port Authority was intended to 
serve could not be met within the terms of the covenant.” 
134 N. J. Super., at 194, 338 A. 2d, at 873. And the creditors’ 
corresponding injury did not even remotely reach that pro-
scribed in Kavanaugh: Not only have Authority bonds re-
mained “an ‘acceptable investment,’ ” but “[t]he claim that 
bondholder security has been materially impaired or destroyed 
by the repeal is simply not supported by the record.” Id., at 
196, 338 A. 2d, at 874.

The Court, as I read today’s opinion, does not hold that
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the trial court erred in its application of the facts of this case 
to Mr. Justice Cardozo’s formulation. Instead, it manages 
to take refuge in the fact that Kavanaugh left open the pos-
sibility that the test it enunciated may merely represent the
11 ‘outermost limits’ ” of state authority. Ante, at 27. This, I 
submit, is a slender thread upon which to hang a belated re-
vival of the Contract Clause some 40 years later. And, in 
any event, whatever opening remained after Kavanaugh was 
surely closed by Mr. Justice Frankfurter in Faitoute Iron & 
Steel Co. v. City of Asbury Park, 316 U. S. 502 (1942). 
Speaking for a unanimous Court, id., at 515, he employed the 
precise constitutional standard established by Mr. Justice 
Cardozo seven years earlier, and upheld under the Contract 
Clause a New Jersey plan to reorganize the outstanding debt 
obligations held by creditors of Asbury Park. The Court 
thereby authorized an impairment of creditors’ financial in-
terests that was far more substantial than that involved here: 
In fact, the reorganization plan both extended the maturity 
date of the city’s bonds by some 30 years and reduced the rele-
vant coupon rate. Yet, rather than suggesting, as does the 
Court today, that New Jersey possessed lesser authority in the 
public interest to amend its own contracts than to alter private 
undertakings, the Court made clear that the State’s powers are 
more expansive

“[w]here . . . the respective parties are not private per-
sons . . . but are persons or corporations whose rights 
and powers were created for public purposes, by legisla-
tive acts, and where the subject-matter of the contract is 
one which affects the safety and welfare of the public.” 
Id., at 514 n. 2, quoting Chicago, B. <& Q. R. Co. v. 
Nebraska, 170 U. S., at 72.

In my view, the fact that New Jersey’s repeal of the 1962 
covenant satisfies the constitutional standards defined in Kav-
anaugh and Faitoute should, as the state courts concluded, ter-
minate this litigation. But even were I to agree that the test 
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in Kavanaugh remains open to further refinement, that, I re-
peat, would hardly justify the Court’s attempt to deploy the 
Contract Clause as an apparently unyielding instrument for 
policing the policies of New Jersey and New York. For such 
an interpretation plainly is at odds with the principles articu-
lated in Kavanaugh and Faitoute, and subsequently recon-
firmed by El Paso v. Simmons, 379 U. S. 497 (1965). The 
Court there considered a provision of Texas law that abolished 
an unlimited redemption period for landowners whose land had 
been defaulted to the State for nonpayment of interest, sub-
stituting a 5-year reinstatement period in its place. Unlike 
appellant here, Simmons at least could claim to have suffered 
tangible economic injury by virtue of the State’s modification 
of his land-sale contract; indeed, as a result of that “impair-
ment” he permanently lost property to the State. And, of 
course, Texas’ “self-interest [was] at stake,” ante, at 26, since 
it alone was the beneficiary of Simmons’ curtailed right of rein-
statement. Yet, properly applying the teachings of Blaisdell, 
Kavanaugh, and Faitoute, the Court had little difficulty in 
sustaining the measure as a means of removing clouds on 
title arising from pending reinstatement rights, 379 U. S., at 
508-509 (citations omitted):

“The Blaisdell opinion, which amounted to a comprehen-
sive restatement of the principles underlying the appli-
cation of the Contract Clause, makes it quite clear that 
‘[n]ot only is the constitutional provision qualified by the 
measure of control which the State retains over remedial 
processes, but the State also continues to possess author-
ity to safeguard the vital interests of its people. It does 
not matter that legislation appropriate to that end “has 
the result of modifying or abrogating contracts already in 
effect.” . . .’ ‘Once we are in this domain of the reserve 
power of a State we must respect the “wide discretion on 
the part of the legislature in determining what is and 
what is not necessary.” ’ ”
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It need hardly be said that today’s decision is markedly out 
of step with this deferential philosophy. The Court’s will-
ingness to uphold an impairment of contract—no matter how 
“technical” the injury—only on a showing of “necessity” 
ante, at 29-31, is particularly distressing, for this Court 
always will be able to devise abstract alternatives to the con-
crete action actually taken by a State. For example, in 
virtually every decided Contract Clause case, the government 
could have exercised the Court’s “lesser alternative” of re-
sorting to its powers of taxation as a substitute for modifying 
overly restrictive contracts. Ante, at 30 n. 29. Nothing, at 
least on the level of abstraction and conjecture engaged in by 
the Court today, prevented the appropriation of monies by 
Illinois to buy back or modify the corporate charter of the 
polluting fertilizer company in Fertilizing Co. v. Hyde Park, 
97 U. S. 659 (1878); or by New Jersey to ensure the financial 
solvency of Asbury Park bonds, Faitoute Iron & Steel Co. v. 
City of Asbury Park, supra; or by Texas to purchase the un-
limited redemption rights involved in El Paso v. Simmons, 
supra. Yet, in all these cases, modifications of state contracts 
were countenanced, and this Court did not feel compelled or 
qualified to instruct the state legislatures how best to pursue 
their business. In brief, these cases recognized that when eco-
nomic matters are concerned, “the availability of alternatives 
does not render the [decisionmaker’s] choice invalid.” Knebel 
v. Hein, 429 U. S. 288, 294 (1977). State legislation “may not 
be held unconstitutional simply because a court finds it un-
necessary, in whole or in part.” Whalen v. Roe, 429 U. S. 
589, 597 (1977).

By the same token, if unforeseeability is the key to a 
“reasonable” decision, as the Court now contends, ante, at 32, 
almost all prior cases again must be repudiated. Surely the 
legislators of Illinois could not convincingly have claimed sur-
prise because a fertilizer company polluted the air and 
transported fertilizer to its factory, Fertilizing Co. v. Hyde 
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Park, supra. Nor was it unforeseeable to Mississippi that a 
corporation which was expressly chartered to operate a lottery, 
in fact, did so, Stone v. Mississippi, 101 U. S. 814 (1880). And, 
of course, it was “not unknown,” ante, at 32, to either debtor 
or creditor that a municipality’s financial condition might 
falter as in Faitoute Iron & Steel Co. v. City of Asbury Park, 
supra; indeed, the foreseeability of that very risk inheres in 
the process of selecting an appropriate coupon rate. Yet, in 
all of these instances this Court did not construe the Contract 
Clause to prevent the States from confronting their real prob-
lems if and when their legislators came to believe that such 
action was warranted. It is not our province to contest the 
“reasonable judgments” of the duly authorized decisionmakers. 
Knebel v. Hein, supra, at 297.

Thus, as I had occasion to remark only last Term, the Court 
again offers a constitutional analysis that rests upon “abstrac-
tion [s] without substance,” National League of Cities v. Usery, 
426 U. S. 833, 860 (1976) (dissenting opinion). Given that 
this is the first case in some 40 years in which this Court has 
seen fit to invalidate purely economic and social legislation on 
the strength of the Contract Clause, one may only hope that it 
will prove a rare phenomenon, turning on the Court’s partic-
ularized appraisal of the facts before it. But there also is rea-
son for broader concern. It is worth remembering that there is 
nothing sacrosanct about a contract. All property rights, no 
less than a contract, are rooted in certain “expectations” about 
the sanctity of one’s right of ownership. Compare ante, at 
19-21, n. 17, with J. Bentham, Theory of Legislation c. 8 (1911 
ed.). And other constitutional doctrines are akin to the 
Contract Clause in directing their protections to the property 
interests of private parties. Hence the command of the Fifth 
Amendment that “private property [shall not] be taken for 
public use, without just compensation” also “remains a part of 
our written Constitution.” Ante, at 16. And during the hey-
day of economic due process associated with Lochner v. New



UNITED STATES TRUST CO. v. NEW JERSEY 61

1 Bre nna n , J., dissenting

York, 198 U. S. 45 (1905), and similar cases long since dis-
carded, see Whalen v. Roe, supra, at 597, this Court treated 
“the liberty of contract” under the Due Process Clause as vir-
tually indistinguishable from the Contract Clause. G. Gunther 
Constitutional Law, 603-604 (1975); Hale, The Supreme 
Court and the Contract Clause: III, 57 Harv. L. Rev. 852, 890- 
891 (1944). In more recent times, however, the Court wisely 
has come to embrace a coherent, unified interpretation of all 
such constitutional provisions, and has granted wide latitude 
to “a valid exercise of [the States’] police powers,” Goldblatt 
v. Hempstead, 369 U. S. 590, 592 (1962), even if it results in 
severe violations of property rights. See Pittsburgh v. Alco 
Parking Corp., 417 U. S. 369 (1974); Sproles v. Binjord, 286 
U. S. 374, 388-389 (1932); Miller v. Schoene, 276 U. S. 272, 
279-280 (1928); cf. Williamson v. Lee Optical Co., 348 U. S. 
483, 488 (1955). If today’s case signals a return to substan-
tive constitutional review of States’ policies, and a new resolve 
to protect property owners whose interest or circumstances 
may happen to appeal to Members of this Court, then more 
than the citizens of New Jersey and New York will be the 
losers.

Ill
I would not want to be read as suggesting that the States 

should blithely proceed down the path of repudiating their 
obligations, financial or otherwise. Their credibility in the 
credit market obviously is highly dependent on exercising 
their vast lawmaking powers with self-restraint and discipline, 
and I, for one, have little doubt that few, if any, jurisdictions 
would choose to use their authority “so foolish [ly] as to kill 
a goose that lays golden eggs for them,” Erie R. Co. v. Public 
Util. Comm’rs, 254 U. S., at 410. But in the final analysis, 
there is no reason to doubt that appellant’s financial welfare is 
being adequately policed by the political processes and the
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bond marketplace itself.18 The role to be played by the Con-
stitution is at most a limited one. Supra, at 52-53. For this 
Court should have learned long ago that the Constitution—be 
it through the Contract or Due Process Clause—can actively 
intrude into such economic and policy matters only if my 
Brethren are prepared to bear enormous institutional and 
social costs. Because I consider the potential dangers of such 
judicial interference to be intolerable, I dissent.

18 And, of course, there is every reason to expect that appellant, with 
combined trust and fiduciary holdings of Authority bonds amounting to 
some $300 million, is not powerless in protecting its interests either before 
the state legislature or in the economic marketplace. Indeed, a myriad 
of sophisticated investors, investment banks, and market analysts regularly 
oversee the operation of the bond market and the affairs of municipalities 
which appear in search of credit. Accordingly, any city or State that 
enters the marketplace is well aware that, should it treat its creditors 
abusively, the market is apt to exact “justice” that is quicker and surer 
than anything that this Court can hope to offer. In brief, appellant is the 
paradigm of a litigant who is neither “discrete” nor “insular” in appealing 
for this Court’s time or protection.
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BLACKLEDGE, WARDEN, et  al . v . ALLISON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FOURTH CIRCUIT

No. 75-1693. Argued February 22, 1977—Decided May 2, 1977

At the arraignment of respondent, who had been indicted in North 
Carolina for various state criminal offenses, he entered a guilty plea 
to a single count of attempted safe robbery. In response to two of 
various form questions that under then-applicable procedures were put 
by the trial judge to those entering guilty pleas, respondent acknowl-
edged that he understood that he could be imprisoned for a minimum 
of 10 years to a maximum of life and that no one had made promises 
or threats to influence him to plead guilty. Without further questioning, 
the judge accepted the plea on an “Adjudication” form, which, inter alia, 
recited that respondent had pleaded guilty to attempted safe robbery 
“freely, understandingly and voluntarily,” with full awareness of the 
consequences, and “without undue . . . compulsion . . . duress, [or] 
promise of leniency.” At a sentencing hearing three days later respond-
ent was sentenced to 17-21 years. After unsuccessfully exhausting a 
state collateral remedy, respondent sought a writ of habeas corpus in a 
Federal District Court, claiming that his guilty plea had been induced 
by the promise of his attorney, who presumably had consulted with the 
judge and Solicitor, that he would get only a 10-year sentence. He also 
stated that he was aware that he had been questioned by the judge 
before sentencing but thought that he was going to get only 10 years 
and had been instructed to answer the questions so that the court would 
accept the guilty plea. The District Court granted a motion to dis-
miss the petition, on the ground that the form conclusively showed that 
respondent had chosen to plead guilty knowingly, voluntarily, and with 
full awareness of the consequences. The Court of Appeals reversed, 
holding that respondent’s allegation of a broken promise, as amplified by 
the explanation that his lawyer instructed him to deny the existence of 
any promises, was not foreclosed by his responses to the form questions 
and that he was entitled to an evidentiary hearing, at least in the 
absence of counteraffidavits conclusively proving the falsity of respond-
ent’s allegations. Held: In light of the nature of the record of the 
proceeding at which the guilty plea was accepted, and of the ambiguous 
status of the process of plea bargaining at the time the guilty plea was 
made, respondent’s petition for a writ of habeas corpus should not have 
been summarily dismissed. Pp. 71-83.
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(a) Although the plea or sentencing proceeding record constitutes a 
formidable barrier to a collateral attack on a guilty plea, that barrier 
is not insurmountable, and in administering the writ of habeas corpus 
federal courts cannot fairly adopt a per se rule excluding all possibility 
that a defendant’s representations at the time of his guilty plea were 
so much the product of such factors as misunderstanding, duress, or 
misrepresentation as to make that plea a constitutionally inadequate 
basis for imprisonment. Machibroda v. United States, 368 U. S. 487; 
Fontaine v. United States, 411 U. S. 213. Pp. 71-75.

(b) Respondent’s allegations were not so vague or conclusory as to 
warrant dismissal for that reason alone. He elaborated on his claim 
with specific factual allegations, indicating exactly what the terms of 
the promise were; when, where, and by whom it had been made; and 
the identity of a witness to its communication. Pp. 75-76.

(c) The North Carolina plea-bargaining procedure that was in effect 
at the time of respondent’s arraignment reflected the atmosphere of 
secrecy that then characterized plea bargaining, whose legitimacy was 
not finally established until Santo bello v. New York, 404 U. S. 257, 
which was decided not long before respondent’s arraignment. There was 
no transcript of the proceeding but only a standard printed form, and 
there is no way of knowing if the trial judge deviated from the form or 
whether any statements were made regarding promised sentencing con-
cessions; nor is there any record of the sentencing, hearing. The form 
questions did nothing to dispel a defendant’s belief that any plea bargain 
had to be concealed. Particularly, if, as respondent alleged, he was 
advised by counsel to conceal any plea bargain, his denial that promises 
had been made might have been mere courtroom ritual. Pp. 76-78.

(d) Though through such procedures as summary judgment, discov-
ery, or expansion of the record, it may develop that a full evidentiary 
hearing is not required, respondent is “entitled to careful consideration 
and plenary processing of [his claim,] including full opportunity for 
presentation of the relevant facte.” Harris v. Nelson, 394 U. S. 286, 
298. Pp. 80-82.

533 F. 2d 894, affirmed.

Stew art , J., delivered the opinion of the Court, in which Bren na n , 
Whi te , Mar sha ll , Bla ck mun , Pow el l , and Stev en s , JJ., joined. 
Pow ell , J., filed a concurring opinion, post, p. 83. Bur ger , C. J., con-
curred in the judgment. Reh nq ui st , J., took no part in the considera-
tion or decision of the case.

Richard N. League, Assistant Attorney General of North 
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Carolina, argued the cause for petitioners. With him on the 
briefs was Rufus L. Edmisten, Attorney General.

C. Frank Goldsmith, Jr., by appointment of the Court, 429 
U. S. 957, argued the cause and filed a brief for respondent.

Mr . Justice  Stewart  delivered the opinion of the Court.
The respondent, Gary Darrell Allison, an inmate of a North 

Carolina penitentiary, petitioned a Federal District Court for 
a writ of habeas corpus. The court dismissed his petition 
without a hearing, and the Court of Appeals reversed, ruling 
that in the circumstances of this case summary dismissal 
was improper. We granted certiorari to review the judgment 
of the Court of Appeals.

I

Allison was indicted by a North Carolina grand jury for 
breaking and entering, attempted safe robbery, and possession 
of burglary tools. At his arraignment, where he was repre-
sented by court-appointed counsel, he initially pleaded not 
guilty. But after learning that his codefendant planned to 
plead guilty, he entered a guilty plea to a single count of 
attempted safe robbery, for which the minimum prison sen-
tence was 10 years and the maximum was life. N. C. Gen. 
Stat. § 1^-89.1 (1969).

In accord with the procedure for taking guilty pleas then 
in effect in North Carolina, the judge in open court read from 
a printed form 13 questions, generally concerning the defend-
ant’s understanding of the charge, its consequences, and the 
voluntariness of his plea. Allison answered “yes” or “no” 
to each question, and the court clerk transcribed those re-
sponses on a copy of the form, which Allison signed. So far 
as the record shows, there was no questioning beyond this 
routine; no inquiry was made of either defense counsel or 
prosecutor. Two questions from the form are of particular 
relevance to the issues before us: Question No. 8—“Do you
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understand that upon your plea of guilty you could be im-
prisoned for as much as minimum [sic] of 10 years to life?” 
to which Allison answered “Yes”; and Question No. 11—“Has 
the Solicitor, or your lawyer, or any policeman, law officer or 
anyone else made any promises or threat to you to influence 
you to plead guilty in this case?” to which Allison answered 
“No.”

The trial judge then accepted the plea by signing his name 
at the bottom of the form under a text entitled “Adjudica-
tion,” which recited the three charges for which Allison had 
been indicted, that he had been fully advised of his rights, 
was in fact guilty, and pleaded guilty to attempted safe robbery 
“freely, understandingly and voluntarily,” with full awareness 
of the consequences, and “without undue . . . compulsion . . . 
duress, [or] promise of leniency.” 1 Three days later, at a 

irThe only record of the proceeding consists, therefore, of the executed 
form, which reads, in its entirety (Pet. for Cert. 10-13), as follows:

‘Tile #71CrS 15073
“State of North Carolina “Film #..................
“County of Alamance “In the General Court of Justice

“Superior Court Division
“State of North Carolina 

“vs.
“Gary Darrell Allison

“TRANSCRIPT OF PLEA
“The Defendant, being first duly sworn, makes the following answers to 

the questions asked by the Presiding Judge:
“1. Are you able to hear and understand my statements and 

questions? Answer: Yes
“2. Are you now under the influence of any alcohol, drugs, narcotics, 

medicines, or other pills? Answer: No
“3. Do you understand that you are charged with the felony of 

Attempted Safe Cracking? Answer: Yes
“4. Has the charge been explained to you, and are you ready for 

trial? Answer[:] Yes
“5. Do you understand that you have the right to plead not guilty 

and to be tried by a Jury? Answer: Yes
[Footnote 1 is continued on p. 67]
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sentencing hearing, of which there is no record whatsoever, 
Allison was sentenced to 17-21 years in prison.

After unsuccessfully exhausting a state collateral remedy,

“6. How do you plead to the charge of Attempted Safe Cracking— 
Guilty, not Guilty, or nolo contendere? Answer: Guilty

“7. (a) Are you in fact guilty? (Omit if plea is nolo contendere) 
Answer: Yes 

(b) (If applicable) Have you had explained to you and do you 
understand the meaning of a plea of nolo contendere ? Answer: ....

“8. Do you understand that upon your plea of guilty you could be 
imprisoned for as much as minimum of 10 years to life?

Answer: Yes 
“9. Have you had time to subpoena witnesses wanted by you?

Answer: Yes
“10. Have you had time to talk and confer with and have you con-

ferred with your lawyer about this case, and are you satisfied 
with his services? Answer: Yes

“11. Has the Solicitor, or your lawyer, or any policeman, law officer 
or anyone else made any promises or threat to you to influence 
you to plead guilty in this case? Answer: No

“12. Do you now freely, understandingly and voluntarily authorize and 
instruct your lawyer to enter on your behalf a plea of guilty? 

Answer: Yes
“13. Do you have any questions or any statement to make about what 

I have just said to you? Answer: No
“I have read or heard read all of the above questions and answers and 

understand them, and the answers shown are the ones I gave in open 
Court, and they are true and correct.

“Gary Darrell Allison 
“Defendant

“Sworn to and subscribed before me this 24th day of January, 1972- 
“AOC-L Form 158 “Catherine Sykes, Ass’t.
“Rev. 10/69 “Clerk Superior Court

“ADJUDICATION
“The undersigned Presiding Judge hereby finds and adjudges:

“I. That the defendant, Gary Darrell Allison, was sworn in open 
Court and the questions were asked him as set forth in the 
Transcript of Plea by the undersigned Judge, and the answers 
given thereto by said defendant are as set forth therein.

“II. That this defendant, was represented by attorney, M. Glenn 
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Allison filed a pro se petition in a Federal District Court seek-
ing a writ of habeas corpus. The petition alleged:

“[H]is guilty plea was induced by an unkept promise, 
and therefore was not the free and willing choice of the 
petitioner, and should be set aside by this Court. An 
unkept bargain which has induced a guilty plea is grounds 
for relief. Santobello v. New York, 404 U. S. 257, 267 
(1971).” Pet. for Cert. 14.

The petition went on to explain and support this allegation 
as follows:

“The petitioner was led to believe and did believe, by 
Mr. Pickard [Allison’s attorney], that he Mr. N. Glenn

Pickard, who was (court appointed); and the defendant through 
his attorney, in open Court, plead [sic] (guilty) to Attempted Safe 
Cracking as charged in the (warrant) (bill of indictment), of 
Breaking & Entering, Safe Burglary & Possession of Burglary 
Tools and in open Court, under oath further informs the Court 
that:

“1. He is and has been fully advised of his rights and the charges 
against him;

“2. He is and has been fully advised of the maximum punishment for 
said offense (s) charged, and for the offense(s) to which he pleads 
guilty;

“3. He is guilty of the offense(s) to which he pleads guilty;
“4. He authorizes his attorney to enter a plea of guilty to said 

charge (s);
“5. He has had ample time to confer with his attorney, and to sub-

poena witnesses desired by him;
“6. He is ready for trial;
“7. He is satisfied with the counsel and services of his attorney;

“And after further examination by the Court, the Court ascertains, 
determines and adjudges, that the plea of guilty, by the defendant is 
freely, understandingly and voluntarily made, without undue influence, 
compulsion or duress, and without promise of leniency. It is, therefore, 
ORDERED that his plea of guilty be entered in the record, and that the 
Transcript of Plea and Adjudication be filed and recorded.

“This 24th day of January, 1972.
“Marvin Blount Jr.
“Judge Presiding”
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Pickard had talked the case over with the Solicitor and 
the Judge, and that if the petitioner would plea[d] guilty, 
that he would only get a 10 year sentence of penal servi-
tude. This conversation, where the petitioner was as-
sured that if he plea[ded] guilty, he would only get ten 
years was witnessed by another party other than the peti-
tioner and counsel.

“The petitioner believing that he was only going to 
get a ten year active sentence, allowed himself to be pled 
guilty to the charge of attempted safe robbery, and was 
shocked by the Court with a 17-21 year sentence.

“The petitioner was promised by his Attorney, who 
had consulted presumably with the Judge and Solicitor, 
that he was only going to get a ten year sentence, and 
therefore because of this unkept bargain, he is entitled 
to relief in this Court.

“The petitioner is aware of the fact that he was ques-
tioned by the trial Judge prior to sentencing, but as he 
thought he was only going to get ten years, and had been 
instructed to answer the questions, so that the Court 
would accept the guilty plea, this fact does not preclude 
him from raising this matter especially since he was not 
given the promised sentence by the Court.

“. . . The fact that the Judge, said that he could get 
more, did not affect, the belief of the petitioner, that he 
was only going to get a ten year sentence.”

The petitioner here, Warden Blackledge, filed a motion to 
dismiss and attached to it the “transcript” of the plea hearing, 
consisting of nothing more than the printed form filled in by 
the clerk and signed by Allison and the state-court judge. 
The motion contended that the form conclusively showed that 
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Allison had chosen to plead guilty knowingly, voluntarily, and 
with full awareness of the consequences. The Federal District 
Court agreed that the printed form “conclusively shows that 
[Allison] was carefully examined by the Court before the plea 
was accepted. Therefore, it must stand.” Pet. for Cert. 18. 
Construing Allison’s petition as alleging merely that his law-
yer’s prediction of the severity of the sentence turned out to be 
inaccurate, the District Court found no basis for relief and, 
accordingly, dismissed the petition.

One week later Allison filed a petition for rehearing. He 
contended that his statements during the guilty-plea proceed-
ing in the state court were “evidentiary, but NOT conclusory” 
(App. 17); that if true the allegations in his petition entitled 
him to relief; and that he deserved a chance to establish their 
truth. Apparently impressed by these arguments and recog-
nizing that Allison was alleging more than a mere “prediction” 
by his lawyer, the District Court referred the rehearing peti-
tion to a United States Magistrate, who directed Allison to 
submit evidence in support of his allegations. After an incon-
clusive exchange of correspondence, the Magistrate concluded 
that despite “ample opportunity” Allison had failed to comply 
with the directive, and recommended that the petition for 
rehearing be denied. The District Court accepted the Magis-
trate’s recommendation and denied the petition. A motion 
for reconsideration was also denied.

The Court of Appeals for the Fourth Circuit reversed. It 
held that Allison’s allegation of a broken promise, as amplified 
by the explanation that his lawyer instructed him to deny the 
existence of any promises, was not foreclosed by his responses 
to the form questions at the state guilty-plea proceeding. 
The appellate court reasoned that when a pro se, indigent 
prisoner makes allegations that, if proved, would entitle him 
to habeas corpus relief, he should not be required to prove his 
allegations in advance of an evidentiary hearing, at least in 
the absence of counter affidavits conclusively proving their 
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falsity. The case was therefore remanded for an evidentiary 
hearing. 533 F. 2d 894.

The petitioner warden sought review in this Court, 28 
U. S. C. § 1254 (1), and we granted certiorari, 429 U. S. 814, 
to consider the significant federal question presented.

II
Whatever might be the situation in an ideal world, the 

fact is that the guilty plea and the often concomitant plea 
bargain are important components of this country’s criminal 
justice system. Properly administered, they can benefit all 
concerned. The defendant avoids extended pretrial incar-
ceration and the anxieties and uncertainties of a trial; he 
gains a speedy disposition of his case, the chance to acknowl-
edge his guilt, and a prompt start in realizing whatever 
potential there may be for rehabilitation. Judges and prose-
cutors conserve vital and scarce resources. The public is 
protected from the risks posed by those charged with criminal 
offenses who are at large on bail while awaiting completion 
of criminal proceedings.2

These advantages can be secured, however, only if disposi-
tions by guilty plea are accorded a great measure of finality. 
To allow indiscriminate hearings in federal postconviction 
proceedings, whether for federal prisoners under 28 U. S. C. 
§ 2255 or state prisoners under 28 U. S. C. §§2241-2254, 
would eliminate the chief virtues of the plea system—speed, 
economy, and finality. And there is reason for concern about 
that prospect. More often than not a prisoner has everything 
to gain and nothing to lose from filing a collateral attack upon 
his guilty plea. If he succeeds in vacating the judgment of 

2 See generally Santobello v. New York, 404 U. S. 257, 260-261; Brady 
v. United States, 397 U. S. 742, 751-752; ABA Project on Standards for 
Criminal Justice, Pleas of Guilty 1-3 (Approved Draft 1968) (hereinafter 
ABA Standards); ALI Model Code of Pre-Arraignment Procedure § 350.3, 
Commentary (1975) (hereinafter ALI Code).
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conviction, retrial may be difficult. If he convinces a court 
that his plea was induced by an advantageous plea agreement 
that was violated, he may obtain the benefit of its terms. A 
collateral attack may also be inspired by “a mere desire to be 
freed temporarily from the confines of the prison.” Price v. 
Johnston, 334 U. S. 266, 28-4-285; accord, Machibroda v. 
United States, 368 U. S. 487, 497 (Clark, J., dissenting).

Yet arrayed against the interest in finality is the very pur-
pose of the writ of habeas corpus—to safeguard a person’s 
freedom from detention in violation of constitutional guar-
antees. Harris v. Nelson, 394 U. S. 286, 290-291. “The 
writ of habeas corpus has played a great role in the history 
of human freedom. It has been the judicial method of lifting 
undue restraints upon personal liberty.” Price v. Johnston, 
supra, at 269. And a prisoner in custody after pleading guilty, 
no less than one tried and convicted by a jury, is entitled to 
avail himself of the writ in challenging the constitutionality 
of his custody.

In Machibroda v. United States, supra, the defendant had 
pleaded guilty in federal court to bank robbery charges and 
been sentenced to 40 years in prison. He later filed a § 2255 
motion alleging that his plea had been induced by an Assistant 
United States Attorney’s promises that his sentence would not 
exceed 20 years, that the prosecutor had admonished him not 
to tell his lawyer about the agreement, and that the trial judge 
had wholly failed to inquire whether the guilty plea was made 
voluntarily before accepting it. This Court noted that the 
allegations, if proved, would entitle the defendant to relief, and 
that they raised an issue of fact that could not be resolved 
simply on the basis of an affidavit from the prosecutor denying 
the allegations. Because those allegations “related primarily 
to purported occurrences outside the courtroom and upon 
which the record could, therefore, cast no real light,” 368 U. S., 
at 494-495, and were not so “vague [or] conclusory,” id., at
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495, as to permit summary disposition, the Court ruled that 
the defendant was entitled to the opportunity to substantiate 
them at an evidentiary hearing.

The later case of Fontaine v. United States, 411 U. S. 
213, followed the same approach. The defendant there, 
having waived counsel, had also pleaded guilty to federal 
bank robbery charges. Before accepting the plea, the Dis-
trict Judge addressed the defendant personally, and the de-
fendant stated in substance “that his plea was given vol-
untarily and knowingly, that he understood the nature of 
the charge and the consequences of the plea, and that he was 
in fact guilty.” Id., at 213-214. The defendant later filed a 
§ 2255 motion to vacate his sentence on the ground that his 
plea had been coerced “by a combination of fear, coercive 
police tactics, and illness, including mental illness.” 411 U. S., 
at 214. The motion included supporting factual allegations, as 
well as hospital records documenting some of the contentions.

Although noting that in collaterally attacking a plea of 
guilty a prisoner “may not ordinarily repudiate” statements 
made to the sentencing judge when the plea was entered, 
the Court observed that no procedural device for the taking of 
guilty pleas is so perfect in design and exercise as to warrant a 
per se rule rendering it “uniformly invulnerable to subse-
quent challenge.” Id., at 215. Because the record of the 
plea hearing did not, in view of the allegations made, “ ‘con-
clusively show that the prisoner [was] entitled to no relief,’ ” 
28 U. S. C. § 2255, the Court ruled that the prisoner should be 
given an evidentiary hearing.3

These cases do not in the least reduce the force of the origi-
nal plea hearing. For the representations of the defend-

3 Fontaine and Machibroda were by no means the first cases in which 
this Court held that postconviction collateral relief might be available to 
a person convicted after having pleaded guilty. See, e. g., Herman v. 
Claudy, 350 U. S. 116; Waley v. Johnston, 316 U. S. 101; Walker v. 
Johnston, 312 U. S. 275.
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ant, his lawyer, and the prosecutor at such a hearing, as well 
as any findings made by the judge accepting the plea, con-
stitute a formidable barrier in any subsequent collateral pro-
ceedings. Solemn declarations in open court carry a strong 
presumption of verity. The subsequent presentation of conclu- 
sory allegations unsupported by specifics is subject to summary 
dismissal, as are contentions that in the face of the record are 
wholly incredible. Machibroda, supra, at 495-496 (§2255); 
Price v. Johnston, supra, at 286-287 (§ 2243) .4

What Machibroda and Fontaine indisputably teach, how-
ever, is that the barrier of the plea or sentencing proceeding 
record, although imposing, is not invariably insurmountable.5 

4 The standards of §§ 2243 and 2255 differ somewhat in phrasing. Com-
pare § 2243 (A state prisoner seeking a writ of habeas corpus is to be 
granted an evidentiary hearing “unless it appears from the application 
that the applicant ... is not entitled thereto”) with § 2255 (A federal 
prisoner moving for relief is to be granted a hearing “[u]nless the motion 
and the files and records of the case conclusively show that the prisoner 
is entitled to no relief”). However, the remedy under § 2255 was designed 
to be “exactly commensurate” with the federal habeas corpus remedy, 
Swain v. Pressley, 430 U. S. 372, 381; HUI v. United States, 368 U. S. 
424, 427; United States v. Hayman, 342 U. S. 205, 219, and has been con-
strued in accordance with that design, e. g., Sanders n . United States, 373 
U. S. 1, 6-14. See also Developments in the Law—Federal Habeas Cor-
pus, 83 Harv. L. Rev. 1038, 1173, and n. 126 (1970).

Unlike federal habeas corpus proceedings, a motion under § 2255 is 
ordinarily presented to the judge who presided at the original conviction 
and sentencing of the prisoner. In some cases, the judge’s recollection of 
the events at issue may enable him summarily to dismiss a § 2255 motion, 
even though he could not similarly dispose of a habeas corpus petition 
challenging a state conviction but presenting identical allegations. Cf. 
Machibroda, 368 U. 8., at 495 (“Nor were the circumstances alleged of a 
kind that the District Judge could completely resolve by drawing upon 
his own personal knowledge or recollection”). To this extent, the standard 
may be administered in a somewhat different fashion.

5See, e. g., United States v. McCarthy, 433 F. 2d 591, 593 (CAI); 
United States v. LaVallee, 319 F. 2d 308, 314 (CA2); Trotter v. United 
States, 359 F. 2d 419 (CA2); United States v. Valenciano, 495 F. 2d 585 
(CA3); Edwards v. Garrison, 529 F. 2d 1374, 1377 (CA4); Bryan v.
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In administering the writ of habeas corpus and its § 2255 
counterpart, the federal courts cannot fairly adopt a per se 
rule excluding all possibility that a defendant’s representa-
tions at the time his guilty plea was accepted were so much 
the product of such factors as misunderstanding, duress, or 
misrepresentation by others as to make the guilty plea a 
constitutionally inadequate basis for imprisonment.6

Ill
The allegations in this case were not in themselves so 

“vague [or] conclusory,” Machibroda, 368 U. S., at 495, as to 
warrant dismissal for that reason alone.7 Allison alleged as a 
ground for relief that his plea was induced by an unkept 
promise.8 But he did not stop there. He proceeded to

United States, 492 F. 2d 775, 778 (CA5); Mayes v. Pickett, 537 F. 2d 
1080, 1082-1083 (CA9); Jones n . United States, 384 F. 2d 916, 917 (CA9); 
United States v. Simpson, 141 U. S. App. D. C. 8, 11, 436 F. 2d 162, 165. 
In citing these cases we do not necessarily approve the result in any of 
them.

6 An analogy is to be found in the law of contracts. The parol 
evidence rule has as its very purpose the exclusion of evidence designed 
to repudiate provisions in a written integration of contractual terms. Yet 
even a written contractual provision declaring that the contract contains 
the complete agreement of the parties, and that no antecedent or extrinsic 
representations exist, does not conclusively bar subsequent proof that such 
additional agreements exist and should be given force. The provision 
denying the existence of such agreements, of course, carries great weight, 
but it can be set aside by a court on the grounds of fraud, mistake, duress, 
“or on some ground that is sufficient for setting aside other contracts.” 
3 A. Corbin, Contracts § 578, p. 403 (2d ed. 1960); see id., at 405-407, 
and nn. 41, 43.

7 See Advisory Committee Note to Rule 4, Rules Governing Habeas 
Corpus Cases (“ ‘[N]otice’ pleading is not sufficient, for the petition is 
expected to state facts that point to a ‘real possibility of constitutional 
error’ ”), 28 U. S. C. App., p. 266 (1976 ed.).

8 Allison’s petition stated that his lawyer, “who had consulted pre-
sumably with the Judge and Solicitor,” had promised that the maximum 
sentence to be imposed was 10 years. This allegation, in light of the 
other circumstances of this case, raised the serious constitutional question 
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elaborate upon this claim with specific factual allegations. 
The petition indicated exactly what the terms of the promise 
were; when, where, and by whom the promise had been made; 
and the identity of one witness to its communication. The 
critical question is whether these allegations, when viewed 
against the record of the plea hearing, were so “palpably in-
credible,” ibid., so “patently frivolous or false,” Herman v. 
Claudy, 350 U. S. 116, 119, as to warrant summary dismissal. 
In the light of the nature of the record of the proceeding at 
which the guilty plea was accepted, and of the ambiguous status 
of the process of plea bargaining at the time the guilty plea 
was made, we conclude that Allison’s petition should not have 
been summarily dismissed.

Only recently has plea bargaining become a visible practice 
accepted as a legitimate component in the administration of 
criminal justice. For decades it was a sub rosa process 
shrouded in secrecy and deliberately concealed by participat-
ing defendants, defense lawyers, prosecutors, and even judges.9 
Indeed, it was not until our decision in Santobello v. New 
York, 404 U. S. 257, that lingering doubts about the legiti-
macy of the practice were finally dispelled.10

Allison was arraigned a mere 37 days after the Santobello 
decision was announced, under a North Carolina procedure 
that had not been modified in light of Santobello or earlier 

whether his guilty plea was knowingly and voluntarily made. See Santo-
bello v. New York, 404 U. S. 257; Brady v. United States, 397 U. S. 742, 
755.

9 See, e. g., Advisory Committee Notes to 1974 Amendment of Fed. Rule 
Crim. Proc. 11, 18 U. S. C. App., p. 1304 (1970 ed., Supp. V); ABA 
Standards, Commentary 60-64; ALT Code, § 350.5, Note and Commen-
tary; President’s Commission on Law Enforcement and Administration of 
Justice, Task Force Report: The Courts 9, 12-13, 111, 115 (1967) 
(hereinafter Task Force Report).

10 The Santobello opinion declared that plea bargaining was “an essential 
component” of the criminal process which, “[p]roperly administered, . . . 
is to be encouraged.” 404 U. S., at 260.
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decisions of this Court11 recognizing the process of plea bar-
gaining.12 That procedure itself reflected the atmosphere of 
secrecy which then characterized plea bargaining generally. 
No transcript of the proceeding was made. The only record 
was a standard printed form. There is no way of knowing 
whether the trial judge in any way deviated from or supple-
mented the text of the form. The record is silent as to what 
statements Allison, his lawyer, or the prosecutor might have 
made regarding promised sentencing concessions. And there 
is no record at all of the sentencing hearing three days later, 
at which one of the participants might well have made a 
statement shedding light upon the veracity of the allegations 
Allison later advanced.

The litany of form questions followed by the trial judge at 
arraignment nowhere indicated to Allison (or indeed to the 
lawyers involved) that plea bargaining was a legitimate prac-
tice that could be freely disclosed in open court. Neither 
lawyer was asked to disclose any agreement that had been 
reached, or sentencing recommendation that had been 
promised. The process thus did nothing to dispel a defend-
ant’s belief that any bargain struck must remain concealed— 
a belief here allegedly reinforced by the admonition of Alli-
son’s lawyer himself that disclosure could jeopardize the 
agreement. Rather than challenging respondent’s counsel’s 
contention at oral argument in this Court that “at that time in 
North Carolina plea bargains were never disclosed in response 
to such a question on such a form,” Tr. of Oral Arg. 25, counsel 
for the petitioners conceded at oral argument that “[t]hat 
form was a minimum inquiry.” Id., at 49.

Although “[l]ogically the general inquiry should elicit in-
formation about plea bargaining, ... it seldom has in the 

11 See McMann v. Richardson, 397 U. S. 759; Brady v. United States, 
supra.

12 According to the petitioner’s brief, the form of inquiry employed at 
Allison’s arraignment dates from 1967.
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past.” Advisory Committee Notes to 1974 Amendment of 
Fed. Rule Crim. Proc. 11, 18 U. S. C. App., p. 1304 (1970 ed., 
Supp. V) .13 Particularly if, as Allison alleged, he was advised 
by counsel to conceal any plea bargain, his denial that any 
promises had been made might have been a courtroom ritual 
more sham than real.14 We thus cannot conclude that the 
allegations in Allison’s habeas corpus petition, when measured 
against the “record” of the arraignment, were so “patently 
false or frivolous” 15 as to warrant summary dismissal.16

13 See, e. g., United States v. McCarthy, 433 F. 2d, at 593; Walters v. 
Harris, 460 F. 2d 988, 993 (CA4); United States v. Williams, 407 F. 2d 
940, 947-949, and n. 13 (CA4); Bryan v. United States, 492 F. 2d, at 
780-781; Moody v. United States, 497 F. 2d 359, 362-363, and n. 2 
(CA7); United States v. Tweedy, 419 F. 2d 192, 193 (CA9); Jones n . 
United States, 423 F. 2d 252 (CA9); White n . Gaffney, 435 F. 2d 1241 
(CAIO); ABA Standards, Commentary 60-64; Task Force Report 9, 12- 
13, 111, 115; A. Trebach, The Rationing of Justice 159-160 (1964).

14 See Advisory Committee Notes to 1974 Amendment of Fed. Rule 
Crim. Proc. 11, 18 U. S. C. App., p. 1304 (1970 ed., Supp. V); ABA 
Standards, Commentary 61-62; Task Force Report 111.

15 There is another ground to support the view that the allegations were 
not wholly incredible. Allison was indicted on three separate charges. 
All three were listed in the printed arraignment form, but he pleaded 
guilty to only one of them; the other two may well have been dismissed 
pursuant to an agreement. And this is not a case in which there is a 
record of the sentencing proceedings, see, e. g., United States v. Tweedy, 
supra; Lynott v. United States, 360 F. 2d 586 (CA3), or where delay 
by the prisoner in seeking postconviction relief, see, e. g., Raines v. United 
States, 423 F. 2d 526, 528 (CA4); United States v. Tweedy, supra, at 195; 
see also Machibroda v. United States, 368 U. S., at 498-499 (Clark, J., 
dissenting), undercuts the credibility of his allegations.

16 For the reasons stated in the text, the “finding” recorded on the 
printed form that Allison’s plea was entered “understandingly and volun-
tarily, . . . without promise of leniency,” see n. 1, supra, was not binding 
under 28 U. S. C. § 2254 (d) on the District Court. See, e. g., Edwards 
v. Garrison, 529 F. 2d, at 1377-1378, n. 3. See also Machibroda v. United 
States, supra, at 494-495 (“The factual allegations [at issue] related 
primarily to purported occurrences outside the courtroom and upon which 
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North Carolina has recently undertaken major revisions of 
its plea-bargaining procedures, in part to prevent the very 
kind of problem now before us.17 Plea bargaining is expressly 
legitimated. N. C. Gen. Stat. § 15A-1021, and Official Com-
mentary (1975). The judge is directed to advise the defend-
ant that courts have approved plea bargaining and he may 
thus admit to any promises without fear of jeopardizing an 
advantageous agreement or prejudicing himself in the judge’s 
eyes. See Brief for Respondent, App. D. Specific inquiry 
about whether a plea bargain has been struck is then made 
not only of the defendant, but also of his counsel and the 
prosecutor. N. C. Gen. Stat. §§ 15A-1023 (a), (c) (1975). 
Finally, the entire proceeding is to be transcribed verbatim. 
§ 15A-1026, as amended (Int. Supp. 1976).18

Had these commendable procedures been followed in the 
present case, Allison’s petition would have been cast in a very 
different light. The careful explication of the legitimacy of 
plea bargaining, the questioning of both lawyers, and the ver-
batim record of their answers at the guilty-plea proceedings 
would almost surely have shown whether any bargain did 

the record could, therefore, cast no real light”); Friendly, Is Innocence 
Irrelevant? Collateral Attacks on Criminal Judgments, 38 U. Chi. L. 
Rev. 142, 152 (1970).

17 In 1973, the North Carolina Legislature enacted a comprehensive set 
of procedures governing disposition by guilty plea and plea arrangement, 
modeled after the ALI Model Code of Pre-Arraignment Procedure, Art. 
350 (Tent. Draft No. 5, 1972). One of the stated purposes of the reform 
was to allow “defendants to tell the truth in plea proceedings. They 
should not be expected to go before judges after plea negotiations and lie 
by saying no promises or agreements were made.” Official Commentary 
to Art. 58, N. C. Gen. Stat. §§ 15A-1021 to 15A-1027 (1975). Appendices 
to the respondent’s brief indicate that the form used by trial judges in 
conducting plea hearings has twice been amended since the passage of this 
legislation.

18 These reforms are quite similar to those undertaken in the 1974 
Amendment of Fed. Rule Crim. Proc. 11, as well as to the recommenda-
tions of the ABA Standards and the ALI Code.
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exist and, if so, insured that it was not ignored.19 But the 
salutary reforms recently implemented by North Carolina 
highlight even more sharply the deficiencies in the record 
before the District Court in the present case.20

This is not to say that every set of allegations not on its 
face without merit entitles a habeas corpus petitioner to an 
evidentiary hearing. As in civil cases generally, there exists a 
procedure whose purpose is to test whether facially adequate 
allegations have sufficient basis in fact to warrant plenary 
presentation of evidence. That procedure is, of course, the 
motion for summary judgment. Upon remand the warden 
will be free to make such a motion, supporting it with what-
ever proof he wishes to attach.21 If he chooses to do so, 
Allison will then be required either to produce some contrary 
proof indicating that there is a genuine issue of fact to be 

19 A principal purpose of the North Carolina statutory reforms was to 
permit quick disposition of baseless collateral attacks. Official Commen-
tary, supra, n. 17 (“If the procedures of plea negotiation are on the 
record and accurately reflect the things (legitimately) done, the basis for 
later challenge is effectively minimized”). Indeed, a petitioner challenging 
a plea given pursuant to procedures like those now mandated in North 
Carolina will necessarily be asserting that not only his own transcribed 
responses, but those given by two lawyers, were untruthful. Especially 
as it becomes routine for prosecutors and defense lawyers to acknowledge 
that plea bargains have been made, such a contention will entitle a peti-
tioner to an evidentiary hearing only in the most extraordinary 
circumstances.

20 This is not to suggest that a plea of guilty entered pursuant to 
procedures Eke those in effect at Allison’s arraignment is necessarily 
vulnerable to collateral attack. It is simply to say that procedures like 
those now in effect in North Carolina serve (1) to prevent the occurrence 
of constitutional errors in the arraignment process, and (2) to discourage 
the filing of baseless petitions for habeas corpus and facilitate speedy but 
fair disposition of those that are filed.

21 Indeed, it would seem easier for the State than for an indigent, 
untutored prisoner to obtain affidavits from the principals, particularly 
given the potential availability of discovery, see n. 23, infra.



BLACKLEDGE v. ALLISON 81

63 Opinion of the Court

resolved by the District Court or to explain his inability to 
provide such proof. Fed. Rules Civ. Proc. 56 (e), (f).

Moreover, as is now expressly provided in the Rules Gov-
erning Habeas Corpus Cases, the district judge (or a magis-
trate to whom the case may be referred)22 may employ 
a variety of measures in an effort to avoid the need for an 
evidentiary hearing. Under Rule 6,23 a party may request 
and the judge may direct that discovery take place, and 
“there may be instances in which discovery would be appro-
priate [before an evidentiary hearing, and would show such a 
hearing] to be unnecessary . . . .” Advisory Committee note 
to Rule 6, Rules Governing Habeas Corpus Cases, 28 U. S. C., 

22 Title 28 U. S. C. §§ 636 (b) (2), (3) authorize magistrates to assist “a 
district judge in the conduct of pretrial or discovery proceedings in civil 
or criminal actions,” and preliminarily to review “applications for posttrial 
relief made by individuals convicted of criminal offenses . . . .” Rule 10 
of the newly promulgated Rules Governing Habeas Corpus Cases similarly 
authorizes performance by a magistrate of virtually all the duties of a 
district judge, except for the exercise of ultimate decisionmaking authority. 
See Advisory Committee Note to Rule 10, 28 U. S. C., p. 274 (1976 ed.); 
Wingo v. Wedding, 418 U. S. 461, 473-474.

23 Rule 6 of the Rules Governing Habeas Corpus, entitled “Discovery,” 
provides:

“(a) Leave of court required. A party shall be entitled to invoke the 
processes of discovery available under the Federal Rules of Civil Proce-
dure if, and to the extent that, the judge in the exercise of his discretion 
and for good cause shown grants leave to do so, but not otherwise. If 
necessary for effective utilization of discovery procedures, counsel shall 
be appointed by the judge for a petitioner who qualifies for the appoint-
ment of counsel under 18 U. S. C. § 3006A (g).

“(b) Requests for discovery. Requests for discovery shall be accom-
panied by a statement of the questions, interrogatories, or requests for 
admission and a list of the documents, if any, sought to be produced.

“(c) Expenses. If the respondent is granted leave to take the deposi-
tion of the petitioner or any other person the judge may as a condi-
tion of taking it direct that the respondent pay the expenses of travel and 
subsistence and fees of counsel for the petitioner to attend the taking of 
the deposition.”
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p. 268 (1976 ed.). Under Rule 7,24 the judge can direct 
expansion of the record to include any appropriate materials 
that “enable the judge to dispose of some habeas petitions not 
dismissed on the pleadings, without the time and expense 
required for an evidentiary hearing.” 25

In short, it may turn out upon remand that a full eviden-
tiary hearing is not required. But Allison is “entitled to 
careful consideration and plenary processing of [his claim,] 
including full opportunity for presentation of the relevant

24 Rule 7 of the Rules Governing Habeas Corpus Cases, entitled “Expan-
sion of Record,” provides:

“(a) Direction for Expansion. If the petition is not dismissed sum-
marily the judge may direct that the record be expanded by the parties 
by the inclusion of additional materials relevant to the determination of 
the merits of the petition.

“(b) Materials to be added. The expanded record may include, with-
out limitation, letters predating the filing of the petition in the district 
court, documents, exhibits, and answers under oath, if so directed, to 
written interrogatories propounded by the judge. Affidavits may be 
submitted and considered as a part of the record.

“(c) Submission to opposing party. In any case in which an expanded 
record is directed, copies of the letters, documents, exhibits, and affidavits 
proposed to be included shall be submitted to the party against whom 
they are to be offered, and he shall be afforded an opportunity to admit 
or deny their correctness.”

25 There may be cases in which expansion of the record will provide 
“evidence against a petitioner’s extra-record contentions ... so over-
whelming as to justify a conclusion that an [allegation of a dishonored 
plea agreement] does not raise a substantial issue of fact.” Moorhead v. 
United States, 456 F. 2d 992, 996 (CA3). But before dismissing facially 
adequate allegations short of an evidentiary hearing,' ordinarily a district 
judge should seek as a minimum to obtain affidavits from all persons 
likely to have firsthand knowledge of the existence of any plea agree-
ment. See Walters v. Harris, 460 F. 2d, at 992. “ ‘When the issue is one 
of credibility, resolution on the basis of affidavits can rarely be conclusive, 
but that is not to say they may not be helpful.’ ” Advisory Committee 
Note to Rule 7, Rules Governing Habeas Corpus Cases, 28 U. S. C., p. 
269 (1976 ed.), quoting Raines v. United States, 423 F. 2d 526, 530 (CA4).
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facts.” Harris v. Nelson, 394 U. S., at 298. See Shapiro, 
Federal Habeas Corpus: A Study in Massachusetts, 87 Harv. 
L. Rev. 321, 337-338 (1973).26 Upon that understanding, the 
judgment of the Court of Appeals is affirmed.

It is so ordered.

The  Chief  Just ice  concurs in the judgment.

Mr . Justice  Rehnqui st  took no part in the consideration 
or decision of this case.

Mr . Justi ce  Powell , concurring.
I join the opinion of the Court, and write briefly only to 

emphasize the importance of finality to a system of justice.*  
Our traditional concern for “persons whom society has

26 The correspondence between the Magistrate and Allison pertaining 
to Allison’s petition for rehearing, see supra, at 70, did not provide such an 
opportunity. The Magistrate directed Allison to obtain a notarized state-
ment from his codefendant, who allegedly had heard Allison’s attorney 
make the promise as to sentence. Allison was confined in prison and 
without legal assistance. The codefendant was confined in a different 
prison. In these circumstances, the Magistrate imposed upon Allison a 
novel and formless burden of supplying proof, without the benefit of 
compulsory process and without any intimation that dismissal would 
follow if that burden were not met. It can thus hardly be said that 
Allison was granted a “full opportunity for presentation of the relevant 
facts” or that his petition received “careful consideration and plenary 
processing.”

*The importance of finality to the criminal defendant and to society 
was well put by Mr. Justice Harlan:

“Both the individual criminal defendant and society have an interest 
in insuring that there will at some point be the certainty that comes with 
an end to litigation, and that attention will ultimately be focused not on 
whether a conviction was free from error but rather on whether the 
prisoner can be restored to a useful place in the community.” Sanders v. 
United States, 373 U. S. 1, 24-25 (1963) (dissenting opinion).

See also Schneckloth v. Bustamante, 412 U. S. 218, 256-266 (1973) 
(Pow el l , J., concurring).
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grievously wronged and for whom belated liberation is little 
enough compensation,” Fay v. Noia, 372 U. S. 391, 441 (1963), 
has resulted in a uniquely elaborate system of appeals and 
collateral review, even in cases in which the issue presented 
has little or nothing to do with innocence of the accused. The 
substantial societal interest in both innocence and finality of 
judgments is subordinated in many instances to formalisms.

The case before us today is not necessarily an example of 
abuse of the system. It is an example, however, of how 
finality can be frustrated by failure to adhere to proper proce-
dures at the trial court level. I do not prejudge the ultimate 
result in this case by saying that respondent’s guilty plea may 
well have been made knowingly and voluntarily. The case 
is here, five years after respondent’s conviction, and follow-
ing review by the North Carolina courts, the United States 
District Court, and the Court of Appeals for the Fourth Cir-
cuit, primarily because the record before us leaves room for 
some doubt as to the reliability of the procedure followed with 
respect to the guilty plea. All that we have in the record, 
as a basis for testing the possible merit of respondent’s peti-
tion, are answers to a printed form certified by the trial judge. 
We do not know whether anything was said by the judge, the 
prosecutor, or counsel for respondent, other than the questions 
read from the form and the monosyllabic answers by respond-
ent. There was no transcript of the proceedings.

As the Court’s opinion indicates, there is every reason to 
believe that if a procedure similar to that prescribed by the 
new North Carolina statute is followed, a contention such as 
that made by respondent will justify an evidentiary hearing 
“only in the most extraordinary circumstances.” Ante, at 
80 n. 19. If all participants in the process at the plea stage 
are mindful of the importance of adhering carefully to pre-
scribed procedures and of preserving a full record thereof, the 
causes of justice and finality both will be served.
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Syllabus

LINMARK ASSOCIATES, INC., et  al . v . TOWNSHIP OF 
WILLINGBORO et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
THIRD CIRCUIT

No. 76-357. Argued March 2, 1977—Decided May 2, 1977

A township ordinance prohibiting the posting of real estate “For Sale” 
and “Sold” signs for the purpose of stemming what the township per-
ceived as the flight of white homeowners from a racially integrated 
community held to violate the First Amendment. Virginia Pharmacy 
Bd. v. Virginia Citizens Consumer Council, 425 U. S. 748. Pp. 91-98.

(a) The ordinance cannot be sustained on the ground that it restricts 
only one method of communication while leaving ample alternative com-
munication channels open. The alternatives (primarily newspaper ad-
vertising and listing with real estate agents, which involve more cost and 
less autonomy than signs, are less likely to reach persons not deliberately 
seeking sales information, and may be less effective) are far from satis-
factory. And the ordinance is not genuinely concerned with the place 
(front lawns) or the manner (signs) of the speech, but rather proscribes 
particular types of signs based on their content because the township 
fears their “primary” effect—that they will cause those receiving the 
information to act upon it. Pp. 93-94.

(b) Moreover, despite the importance of achieving the asserted goal 
of promoting stable, integrated housing, the ordinance cannot be upheld 
on the ground that it promotes an important governmental objective, 
since it does not appear that the ordinance was needed to achieve that 
objective and, in any event, the First Amendment disables the township 
from achieving that objective by restricting the free flow of truthful 
commercial information. Pp. 94r-97.

535 F. 2d 786, reversed.

Mar sha ll , J., delivered the opinion of the Court, in which all other 
Members joined except Reh nq ui st , J., who took no part in the consider-
ation or decision of the case.

John P. Hauch, Jr., argued the cause for petitioners. With 
him on the brief was Thomas L. Earp.
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Myron H. Gottlieb argued the cause and filed a brief for 
respondents.*

Mr . Just ice  Marsh all  delivered the opinion of the Court.
This case presents the question whether the First Amend-

ment permits a municipality to prohibit the posting of “For 
Sale” or “Sold” signs when the municipality acts to stem 
what it perceives as the flight of white homeowners from a 
racially integrated community.

Petitioner Linmark Associates, a New Jersey corporation, 
owned a piece of realty in the township of Willingboro, N. J. 
Petitioner decided to sell its property, and on March 26, 1974, 
listed it with petitioner Mellman, a real estate agent. To at-
tract interest in the property, petitioners desired to place a 
“For Sale” sign on the lawn. Willingboro, however, narrowly 
limits the types of signs that can be erected on land in the 
township. Although prior to March 1974 “For Sale” and 
“Sold” signs were permitted subject to certain restrictions not 
at issue here, on March 18, 1974, the Township Council 
enacted Ordinance 5-1974, repealing the statutory authoriza-
tion for such signs on all but model homes. Petitioners 
brought this action against both the township and the build-
ing inspector charged with enforcing the ban on “For Sale” 
signs, seeking declaratory and injunctive relief.1 The District

*Joel M. Gora filed a brief for the American Civil Liberties Union et al. 
as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed by Jack Greenberg, 
Charles Stephen Ralston, and Melvyn R. Leventhal for the N. A. A. C. P. 
Legal Defense & Educational Fund, Inc.; by Paul R. Donaldson and 
Donald K. Barclay for the cities of Shaker Heights and Cleveland Heights, 
Ohio; by Burton R. Shifman for the city of Oak Park, Mich.; and by 
Housing Advocates, Inc.

1 Respondents report that according to a deed on file in Burlington 
County, N. J., petitioner Linmark Associates’ property was sold on 
April 21, 1976, while this case was pending in the Court of Appeals. Brief 
for Respondents 8 n. 2. This does not moot this case, however, since at 
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Court granted a declaration of unconstitutionality, but a 
divided Court of Appeals reversed, 535 F. 2d 786 (CA3 1976). 
We granted certiorari, 429 U. S. 938 (1976), and reverse the 
judgment of the Court of Appeals.

I
The township of Willingboro is a residential community 

located in southern New Jersey near Fort Dix, McGuire Air 
Force Base, and offices of several national corporations. The 
township was developed as a middle-income community by 
Levitt & Sons, beginning in the late 1950’s. It is served by 
over 80 real estate agents.

During the 1960’s Willingboro underwent rapid growth. 
The white population increased by almost 350%, and the non-
white population rose from 60 to over 5,000, or from .005% of 
the population to 11.7%. As of the 1970 census, almost 
44,000 people resided in Willingboro. In the 1970’s, however, 
the population growth slowed; from 1970 to 1973, the latest 
year for which figures were available at the time of trial, 
Willingboro’s population rose by only 3%. More signifi-
cantly, the white population actually declined by almost 2,000 
in this interval, a drop of over 5%, while the non white popu-
lation grew by more than 3,000, an increase of approximately 
60%. By 1973, non whites constituted 18.2% of the town-
ship’s population.

At the trial in this case respondents presented testimony 
from two real estate agents, two members of the Township 
Council, and three members of the Human Relations Commis-
sion, all of whom agreed that a major cause in the decline in 

least as to petitioner Mellman, the real estate agent, there plainly is an 
"immediate prospect,” Steffel v. Thompson, 415 U. S. 452, 459-460 (1974), 
that he will desire to place “For Sale” signs on other property in Willing-
boro, and thus there remains a controversy “of sufficient immediacy and 
reality to warrant the issuance of a declaratory judgment.” Maryland 
Cas. Co. v. Pacific Coal & Oil Co., 312 U. S. 270, 273 (1941).
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the white population was “panic selling”—that is, selling by 
whites who feared that the township was becoming all black, 
and that property values would decline. One real estate agent 
estimated that the reason 80% of the sellers gave for their 
decision to sell was that “the whole town was for sale, and 
they didn’t want to be caught in any bind.” App. in No. 
75-1448 (CA3), pp. 219a-220a. Respondents’ witnesses also 
testified that in their view “For Sale” and “Sold” signs were a 
major catalyst of these fears.

William Kearns, the Mayor of Willingboro during the year 
preceding enactment of the ordinance and a member of the 
Council when the ordinance was enacted, testified concerning 
the events leading up to its passage. Id., at 183a-186a. Ac-
cording to Kearns, beginning at least in 1973 the community 
became concerned about the changing population. At a town 
meeting in February 1973, called to discuss “Willingboro, to 
sell or not to sell,” a member of the community suggested that 
real estate signs be banned. The suggestion received the 
overwhelming support of those attending the meeting. Kearns 
brought the proposal to the Township Council, which re-
quested the Township Solicitor to study it. The Council also 
contacted National Neighbors, a nationwide organization pro-
moting integrated housing, and obtained the names of other 
communities that had prohibited “For Sale” signs. After 
obtaining a favorable report from Shaker Heights, Ohio, on its 
ordinance, and after receiving an endorsement of the proposed 
ban from the Willingboro Human Relations Commission, the 
Council began drafting legislation.

Rather than following its usual procedure of conducting a 
public hearing only after the proposed law had received pre-
liminary Council approval, the Council scheduled two public 
meetings on Ordinance 5-1974. The first took place in Feb-
ruary 1974, before the initial Council vote, and the second in 
March 1974, after the vote. At the conclusion of the second 
hearing, the ordinance was approved unanimously.
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The transcripts of the Council hearings were introduced 
into evidence at trial. They reveal that at the hearings the 
Council received important information bearing on the need 
for and likely impact of the ordinance. With respect to the 
justification for the ordinance, the Council was told (a) that 
a study of Willingboro home sales in 1973 revealed that the 
turnover rate was roughly 11%, App. in No. 75-1448 (CA3), 
p. 89a;2 (b) that in February 1974—a typical month—230 
“For Sale” signs were posted among the 11,000 houses in the 
community, id., at 94a, 37a;3 and (c) that the Willingboro 
Tax Assessor had reported that “by and large the increased 
value of Willingboro properties was way ahead of . . . com-
parable communities.” Id., at 106a. With respect to the 
projected effect of the ordinance, several real estate agents 
reported that 30%-35% of their purchaser-clients came to 
them because they had seen one of the agent’s “For Sale” or 
“Sold” signs, id., at 33a, 47a, 49a, 57a,4 and one agent esti-
mated, based on his experience in a neighboring community 
that had already banned signs, that selling realty without signs 
takes twice as long as selling with signs, id., at 42a.

The transcripts of the Council hearings also reveal that the 
hearings provided useful barometers of public sentiment 
toward the proposed ordinance. The Council was told, for 

2 At the beginning of the first hearing, the then Mayor estimated that 
1,100 houses are sold each year, a 10% turnover rate. App. in No. 75- 
1488 (CA3), p. 37a.

3 Another real estate agent reported that on January 7, 1974, in the 
Twin Hills section of Willingboro, 32 signs were posted among the 920 
houses. He further stated that during the preceding year, the highest 
number of signs in Twin Hills at any one time was 62. Id., at 77a-78a.

At trial, one of respondents’ real-estate-agent witnesses testified that he 
had surveyed the number of signs in August 1973 and found more than 
230; he did not recall, however, how many signs were standing at that 
time. Id., at 225a.

4 At trial, petitioner Mellman corroborated this figure based on his own 
business. Id., at 135a.
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example, that surveys in two areas of the township found 
overwhelming support for the law, id., at 29a, 84a.5 In addi-
tion, at least at the second meeting, the citizens, who were not 
real estate agents and who spoke, favored the proposed 
ordinance by a sizable margin. Interestingly, however, at 
both meetings those defending the ordinance focused primarily 
on aesthetic considerations and on the effect of signs—and 
transiency generally—on property values. Few speakers 
directly referred to the changing racial composition of Willing- 
boro in supporting the proposed law.

Although the ordinance had been in effect for nine months 
prior to trial, no statistical data were presented concerning its 
impact. Respondents’ witnesses all agreed, however, that 
the number of persons selling or considering selling their 
houses because of racial fears had declined sharply. But 
several of these witnesses also testified that the number of 
sales in Willingboro had not declined since the ordinance was 
enacted. Moreover, respondents’ real-estate-agent witnesses 
both stated that their business had increased by 25% since the 
ordinance was enacted, id., at 164a, 226a, and one of these 
agents reported that the racial composition of his clientele 
remained unchanged, id., at 160a.

The District Court did not make specific findings of fact. 
In the course of its opinion, however, the court stated that 
Willingboro “is to a large extent a transient community, partly 
due to its proximity to the military facility at Fort Dix and 
in part due to the numerous transfers of real estate.” The 
court also stated that there was “no evidence” that whites 
were leaving Willingboro en masse as “For Sale” signs 
appeared, but “merely an indication that its residents are 
concerned that there may be a large influx of minority groups 
moving in to the town with the resultant effect being a reduc-

5 One of the two “surveys” took the form of an effort by citizens in the 
Rittenhouse Park section of Willingboro to ban “For Sale” signs. That 
effort attracted the support of 70% of the homeowners in the section.
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tion in property values.” The Court of Appeals essentially 
accepted these “findings,” although it found that Willingboro 
was experiencing “incipient” panic selling, 535 F. 2d, at 799, 
and that a “fear psychology [had] developed,” id., at 790.

II

A
The starting point for analysis of petitioners’ First Amend-

ment claim must be the two recent decisions in which 
this Court has eroded the “commercial speech” exception to 
the First Amendment. In Bigelow v. Virginia, 421 U. S. 809 
(1975), decided less than two years ago, this Court for the first 
time expressed its dissatisfaction with the then-prevalent ap-
proach of resolving a class of First Amendment claims simply 
by categorizing the speech as “commercial.” Id., at 826. 
“Regardless of the particular label,” we stated, “a court may 
not escape the task of assessing the First Amendment interest 
at stake and weighing it against the public interest allegedly 
served by the regulation.” Ibid. After conducting such an 
analysis in Bigelow we concluded that Virginia could not con-
stitutionally punish the publisher of a newspaper for printing 
an abortion referral agency’s paid advertisement which not 
only promoted the agency’s services but also contained in-
formation about the availability of abortions.

One year later, in Virginia Pharmacy Bd. v. Virginia Citi-
zens Consumer Council, 425 U. S. 748 (1976), we went further. 
Conceding that “[s]ome fragment of hope for the continuing 
validity of a ‘commercial speech’ exception arguably might 
have persisted because of the subject matter of the advertise-
ment in Bigelow,” id., at 760, we held quite simply, that 
commercial speech is not “wholly outside the protection of the 
First Amendment,” id., at 761. Although recognizing that 
“[s]ome forms of commercial speech regulations”—such as 
regulation of false or misleading speech—“are surely per-
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missible,” id., at 770, we had little difficulty in finding that 
Virginia’s ban on the advertising of prescription drug prices by 
pharmacists was unconstitutional.6

Respondents contend, as they must, that the “For Sale” 
signs banned in Willingboro are constitutionally distinguish-
able from the abortion and drug advertisements we have 
previously considered. It is to the distinctions respondents 
advance that we now turn.

B
If the Willingboro law is to be treated differently from those 

invalidated in Bigelow and Virginia Pharmacy Bd., it cannot 
be because the speakers—or listeners—have a lesser First 
Amendment interest in the subject matter of the speech that is 
regulated here. Persons desiring to sell their homes are just 
as interested in communicating that fact as are sellers of 
other goods and services. Similarly, would-be purchasers of 
realty are no less interested in receiving information about 
available property than are purchasers of other commodities 
in receiving like information about those commodities. And 
the societal interest in “the free flow of commercial informa-
tion,” Virginia Pharmacy Bd., supra, at 764, is in no way 
lessened by the fact that the subject of the commercial infor-
mation here is realty rather than abortions or drugs.

6 The Court of Appeals did not have the benefit of Virginia Pharmacy 
Bd. when it issued its decision in this case. To some extent the court 
anticipated that decision, recognizing that the fact that “a communication 
is commercial in nature does not ipso facto strip the communication of 
its First Amendment protections.” 535 F. 2d 786, 795 (CA3 1976). But 
the court premised its analysis on a sharp dichotomy between commercial 
and “pure” or noncommercial speech, id., at 794, and concluded that com-
mercial speech may be restricted if its “impact be found detrimental” by 
a municipality, and if “the limitation on any pure speech element [is] 
minimal,” id., at 795. After Virginia Pharmacy Bd. it is clear that com-
mercial speech cannot be banned because of an unsubstantiated belief 
that its impact is “detrimental.”
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Respondents nevertheless argue that First Amendment con-
cerns are less directly implicated by Willingboro’s ordinance 
because it restricts only one method of communication. This 
distinction is not without significance to First Amendment 
analysis, since laws regulating the time, place, or manner of 
speech stand on a different footing from laws prohibiting 
speech altogether. Cf., e. g., Kovacs n . Cooper, 336 U. S. 77 
(1949); Adderley v. Florida, 385 U. S. 39 (1966); Grayned v. 
City of Rockford, 408 U. S. 104 (1972). Respondents’ effort 
to defend the ordinance on this ground is unpersuasive, how-
ever, for two reasons.

First, serious questions exist as to whether the ordinance 
“leave [s] open ample alternative channels for communica-
tion,” Virginia Pharmacy Bd., supra, at 771. Although in 
theory sellers remain free to employ a number of different 
alternatives, in practice realty is not marketed through leaflets, 
sound trucks, demonstrations, or the like. The options to 
which sellers realistically are relegated—primarily newspaper 
advertising and listing with real estate agents—involve more 
cost and less autonomy than “For Sale” signs; cf. Martin v. 
City of Struthers, 319 U. S. 141,146 (1943); Kovacs v. Cooper, 
supra, at 102-103 (Black, J., dissenting); are less likely to reach 
persons not deliberately seeking sales information, cf. United 
States v. O’Brien, 391 U. S. 367, 388-389 (1968) (Harlan, J., 
concurring); and may be less effective media for communi-
cating the message that is conveyed by a “For Sale” sign in 
front of the house to be sold, cf. Cohen v. California, 403 U. S. 
15, 25-26 (1971). The alternatives, then, are far from 
satisfactory.

Second, the Willingboro ordinance is not genuinely con-
cerned with the place of the speech—front lawns—or the 
manner of the speech—signs. The township has not pro-
hibited all lawn signs—or all lawn signs of a particular size 
or shape—in order to promote aesthetic values or any other 
value “unrelated to the suppression of free expression,” United 
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States v. O’Brien, supra, at 377.7 Nor has it acted to restrict 
a mode of communication that “intrudes on the privacy of the 
home, . . . makes it impractical for the unwilling viewer or 
auditor to avoid exposure,” Erznoznik v. City of Jacksonville, 
422 U. S. 205, 209 (1975), or otherwise reaches a group the 
township has a right to protect.8 And respondents have not 
demonstrated that the place or manner of the speech produces 
a detrimental “secondary effect” on society, Young v. American 
Mini Theatres, A27 U. S. 50, 71 n. 34 (1976). Rather, Willing- 
boro has proscribed particular types of signs based on their 
content because it fears their “primary” effect—that they will 
cause those receiving the information to act upon it. That the 
proscription applies only to one mode of communication, 
therefore, does not transform this into a “time, place, or man-
ner” case. See, e. g., Erznoznik v. City of Jacksonville, supra; 
Police Department of Chicago v. Mosley, 408 U. S. 92 (1972); 
Tinker v. Des Moines School Dist., 393 U. S. 503, 510 (1969). 
If the ordinance is to be sustained, it must be on the basis of 
the township’s interest in regulating the content of the com-
munication, and not on any interest in regulating the form.

C
Respondents do seek to distinguish Bigelow and Virginia 

Pharmacy Bd. by relying on the vital goal this ordinance 
serves: namely, promoting stable, racially integrated housing. 
There can be no question about the importance of achieving 
this goal. This Court has expressly recognized that substan-
tial benefits flow to both whites and blacks from interracial

7 Accordingly, we do not decide whether a ban on signs or a limitation 
on the number of signs could survive constitutional scrutiny if it were 
unrelated to the suppression of free expression. See Baldwin v. Redwood 
City, 540 F. 2d 1360, 1368-1369 (CA9 1976); cf. Markham Advertising 
Co. n . State, 73 Wash. 2d 405, 439 P. 2d 248 (1968), appeal dismissed, 393 
U. S. 316 (1969).

8 Cf. Capital Broadcasting Co. n . Mitchell, 333 F. Supp. 582, 585-586 
(DC 1971), summarily aff’d, 405 U. S. 1000 (1972).
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association and that Congress has made a strong national 
commitment to promote integrated housing. Trafficante v. 
Metropolitan Life Ins. Co., 409 U. S. 205 (1972).

That this ordinance was enacted to achieve an important 
governmental objective, however, does not distinguish the 
case from Virginia Pharmacy Bd. In that case the State 
argued that its prohibition on prescription drug price adver-
tising furthered the health and safety of state residents by 
preventing low cost, low quality pharmacists from driving 
reputable pharmacists out of business. We expressly recog-
nized the “strong interest” of a State in maintaining “pro-
fessionalism on the part of licensed pharmacists.” 425 U. S., 
at 766. But we nevertheless found the Virginia law uncon-
stitutional because we were unpersuaded that the law was 
necessary to achieve this objective, and were convinced that 
in any event, the First Amendment disabled the State from 
achieving its goal by restricting the free flow of truthful in-
formation. For the same reasons we conclude that the Will- 
ingboro ordinance at issue here is also constitutionally infirm.

The record here demonstrates that respondents failed to 
establish that this ordinance is needed to assure that Willing- 
boro remains an integrated community.9 As the District 
Court concluded, the evidence does not support the Council’s 
apparent fears that Willingboro was experiencing a substan-
tial incidence of panic selling by white homeowners. A for-
tiori, the evidence does not establish that “For Sale” signs 
in front of 2% of Willingboro homes were a major cause 
of panic selling. And the record does not confirm the town-

9 As the District Court itself observed, its finding concerning the lack of 
panic selling distinguishes this case from Barrick Realty, Inc. v. City of 
Gary, 491 F. 2d 161 (CA7 1974), in which Gary, Indiana’s, prohibition on 
“For Sale” signs was upheld on a record indicating that such signs were 
causing “whites to move en masse and blacks to replace them.” Id., at 
163-164. We express no view as to whether Barrick Realty can survive 
Bigelow and Virginia Pharmacy Bd.
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ship’s assumption that proscribing such signs will reduce 
public awareness of realty sales and thereby decrease public 
concern over selling.10

The constitutional defect in this ordinance, however, is far 
more basic. The Township Council here, like the Virginia 
Assembly in Virginia Pharmacy Bd., acted to prevent its 
residents from obtaining certain information. That informa-
tion, which pertains to sales activity in Willingboro, is of vital 
interest to Willingboro residents, since it may bear on one of 
the most important decisions they have a right to make: where 
to live and raise their families. The Council has sought to 
restrict the free flow of these data because it fears that other-
wise homeowners will make decisions inimical to what the 
Council views as the homeowners’ self-interest and the cor-
porate interest of the township: they will choose to leave town. 
The Council’s concern, then, was not with any commercial 
aspect of “For Sale” signs—with offerors communicating offers 
to offerees—but with the substance of the information com-
municated to Willingboro citizens. If dissemination of this 
information can be restricted, then every locality in the country 
can suppress any facts that reflect poorly on the locality, so 
long as a plausible claim can be made that disclosure would 
cause the recipients of the information to act “irrationally.” 
Virginia Pharmacy Bd. denies government such sweeping

10 While this assumption is certainly plausible, it is also possible that 
eliminating signs will cause homeowners to turn to other sources for in-
formation, so that their awareness of—and concern over—selling will be 
unaffected. Indeed, banning signs actually may fuel public anxiety over 
sales activity by increasing homeowners’ dependence on rumor and sur-
mise. See Laska & Hewitt, Are Laws Against “For Sale” Signs Con-
stitutional? Substantive Due Process Revisited, 4 Real Estate L. J. 153, 
160-162 (1975) (reporting on a study finding such an adverse effect from 
a ban on “For Sale” signs).

The fact that sales volume remained unchanged in Willingboro in the 
first nine months after the ordinance was enacted suggests that it did not 
affect public concern over selling, if that concern was a significant cause 
of housing turnover.
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powers. As we said there in rejecting Virginia’s claim that the 
only way it could enable its citizens to find their self-interest 
was to deny them information that is neither false nor 
misleading:

“There is ... an alternative to this highly paternal-
istic approach. That alternative is to assume that this 
information is not in itself harmful, that people will 
perceive their own best interests if only they are well 
enough informed, and that the best means to that 
end is to open the channels of communication rather 
than to close them. . . . But the choice among these 
alternative approaches is not ours to make or the Virginia 
General Assembly’s. It is precisely this kind of choice, 
between the dangers of suppressing information, and the 
dangers of its misuse if it is freely available, that the First 
Amendment makes for us.” 425 U. S., at 770.

Or as Mr. Justice Brandeis put it: “If there be time to expose 
through discussion the falsehood and fallacies, to avert the evil 
by the processes of education, the remedy to be applied is more 
speech, not enforced silence. Only an emergency can justify 
repression.” Whitney v. California, 274 U. S. 357, 377 (1927) 
(concurring opinion).

Since we can find no meaningful distinction between 
Ordinance 5-1974 and the statute overturned in Virginia 
Pharmacy Bd., we must conclude that this ordinance violates 
the First Amendment.

Ill
In invalidating this law, we by no means leave Willingboro 

defenseless in its effort to promote integrated housing. The 
township obviously remains free to continue “the process of 
education” it has already begun. It can give widespread 
publicity—through “Not for Sale” signs or other methods— 
to the number of whites remaining in Willingboro. And it 
surely can endeavor to create inducements to retain individuals 
who are considering selling their homes.
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Beyond this, we reaffirm our statement in Virginia Phar-
macy Bd. that the “commonsense differences between speech 
that does ‘no more than propose a commercial transaction,’ 
Pittsburgh Press Co. v. Human Relations Comm’n, 413 U. S. 
[376,] 385 [(1973)], and other varieties . . . suggest that a 
different degree of protection is necessary to insure that the 
flow of truthful and legitimate commercial information is unim-
paired.” 425 U. 8., at 771-772, n. 24. Laws dealing with 
false or misleading signs, and laws requiring such signs to 
“appear in such a form, or include such additional informa-
tion ... as [is] necessary to prevent [their] being deceptive,” 
ibid., therefore, would raise very different constitutional ques-
tions. We leave those questions for another day, and simply 
hold that the ordinance under review here, which impairs 
“the flow of truthful and legitimate commercial information” 
is constitutionally infirm.

Reversed.

Mr . Justi ce  Rehnqui st  took no part in the consideration 
or decision of this case.
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ENVIRONMENTAL PROTECTION AGENCY v. BROWN, 
GOVERNOR OF CALIFORNIA, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 75-909. Argued January 12, 1977—Decided May 2,1977*

This Court will not review judgments of the Courts of Appeals invalidat-
ing transportation control plan regulations promulgated by the Ad-
ministrator of the Environmental Protection Agency under the Clean 
Air Act and imposed on various States as elements of an implementa-
tion plan, where the federal parties have not only renounced an intent 
to seek review of the invalidation of certain regulations but have 
conceded that those remaining in controversy are invalid unless modified.

No. 75-909, 521 F. 2d 825 and 827; No. 75-960, 530 F. 2d 215; Nos. 75- 
1050 and 75-1055, 172 U. S. App. D. C. 311, 521 F. 2d 971, vacated 
and remanded.

Deputy Solicitor General Randolph argued the cause for 
petitioners in Nos. 75-909 and 75-960, for petitioner in No. 
75-1055, and for respondent in No. 75-1050. With him on 
the briefs were Solicitor General Bork, Assistant Attorney 
General Taft, Harriet S. Shapiro, Edmund B. Clark, Bruce J. 
Chasan, Neil T. Proto, John E. Bonine, and Gerald K. Gleason. 
David G. Hawkins argued the cause and filed briefs for 
Washington Area Bicyclist Assn., Inc., et al., respondents 
under this Court’s Rule 21 (4), in support of petitioners in 
Nos. 75-909, 75-960, and 75-1055. Joel S. Moskowitz, Deputy 

*Together with Environmental Protection Agency n . Arizona et al., also 
on certiorari to the same court (see this Court’s Rule 23 (5)); No. 75-960, 
Environmental Protection Agency n . Maryland, on certiorari to the United 
States Court of Appeals for the Fourth Circuit; and No. 75-1050, Vir-
ginia ex rel. State Air Pollution Control Board v. Costle, Administrator, 
Environmental Protection Agency, and No. 75-1055, Costle, Administrator, 
Environmental Protection Agency v. District of Columbia et al., both on 
certiorari to the United States Court of Appeals for the District of 
Columbia Circuit.
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Attorney General of California, and Henry R. Lord, Deputy 
Attorney General of Maryland, argued the cause for respond-
ents in Nos. 75-909, 75-960, and 75-1055, and for petitioner 
in No. 75-1050. With them on the brief were Bruce E. Babbitt, 
Attorney General of Arizona, and Anthony B. Ching, Assistant 
Attorney General; Evelle J. Younger, Attorney General of 
California, and Mark I. Weinberger, Deputy Attorney Gen-
eral; Francis B. Burch, Attorney General of Maryland, and 
Edward M. Norton, Jr., Assistant Attorney General; Andrew 
P. Miller, Attorney General of Virginia, Walter A. McFarlane, 
Deputy Attorney General, and J. Thomas Steger, Assistant 
Attorney General; John R. Risher, Jr., Corporation Counsel of 
the District of Columbia, Louis P. Robbins, Principal Assistant 
Corporation Counsel, and John C. Salyer, Assistant Corpora-
tion Counsels

Per  Curiam .
These cases arise under the Clean Air Act, as amended by 

the Clean Air Amendments of 1970, 84 Stat. 1676, 42 U. S. C. 
§ 1857 et seq., and raise questions concerning the authority of 
the Administrator of the Environmental Protection Agency to 
compel various types of implementation and enforcement 
actions by the States. Four separate decisions in the Courts 
of Appeals reviewed transportation control plans promulgated 
by the Administrator for several States which had previously 
failed to submit adequate plans of their own. Four petitions 
have been filed seeking review of those decisions which, with 
limited exceptions, invalidated the Administrator’s transporta-
tion control plans which had been adopted in the form of 
regulations.

Those transportation control plans have a variety of aspects 

fW. Bernard Richland and Alexander Gigante, Jr., filed a brief for the 
city of New York as amicus curiae urging reversal in part in Nos. 75-1050 
and 75-1055, and affirmance in Nos. 75-909 and 75-960.

Ronald A. Zumbrun and John H. Findley filed a brief for the Pacific 
Legal Foundation as amicus curiae urging affirmance in all cases.
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which need not be discussed in great detail to explain our dis-
position of these cases. In general, they imposed upon the 
States the obligations (1) to develop an inspection and main-
tenance program pertaining to the vehicles registered in the 
affected Air Quality Control Regions, and to submit to the 
Administrator, by fixed deadlines, both a schedule of compli-
ance and the operative regulations by which the program was 
to be run; (2) to develop various retrofit programs pertaining 
to several classes of older vehicles, in order to minimize sev-
eral different types of emissions; (3) to designate and enforce 
preferential bus and carpool lanes, on streets sometimes 
specifically identified in the regulations and sometimes left 
to be chosen by the State; (4) to develop a program to moni-
tor actual emissions as affected by the foregoing programs; 
and (5) to adopt certain other programs which varied from 
State to State.

The critical fact about all of the foregoing obligations was 
that they were imposed on the States, under 40 CFR § 52.23 
(1976), as elements of an applicable implementation plan. A 
State’s failure to carry out any of them would therefore not 
merely allow the Administrator to step in and carry them out 
himself under § 113 (a)(2) of the Clean Air Act,1 but would, 

1 Section 113 (a) (2), 42 U. S. C. § 1857c-8 (a) (2), provides:
“Whenever, on the basis of information available to him, the Admin-

istrator finds that violations of an applicable implementation plan are 
so widespread that such violations appear to result from a failure of the 
State in which the plan applies to enforce the plan effectively, he shall 
so notify the State. If the Administrator finds such failure extends beyond 
the 30th day after such notice, he shall give public notice of such finding. 
During the period beginning with such public notice and ending when such 
State satisfies the Administrator that it will enforce such plan (hereafter 
referred to in this section as ‘period of federally assumed enforcement’), 
the Administrator may enforce any requirement of such plan with respect 
to any person—

“(A) by issuing an order to comply with such requirement, or
“(B) by bringing a civil action under subsection (b) of this section.”
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in the view of each of the Courts of Appeals, render the State 
“in violation of any requirement of an applicable implementa-
tion plan” and therefore apparently subject to direct enforce-
ment actions against it under the provisions of § 113 (a)(1), 
42 U. S. C. § 1857c-8 (a)(1):

“Whenever, on the basis of any information available 
to him, the Administrator finds that any person is in vio-
lation of any requirement of an applicable implementa-
tion plan, the Administrator shall notify the person in 
violation of the plan and the State in which the plan 
applies of such finding. If such violation extends beyond 
the 30th day after the date of the Administrator’s notifi-
cation, the Administrator may issue an order requiring 
such person to comply with the requirements of such plan 
or he may bring a civil action in accordance with sub-
section (b) of this section.”

Under dual challenges by the States that these regulations 
were not within the mandate of the Act, and that if they were 
they were in violation of the Constitution, the United States 
Courts of Appeals for the Ninth, Fourth, and District of 
Columbia Circuits struck them down. All of the courts 
rested on statutory interpretation, but noted also that serious 
constitutional questions might be raised if the statute were 
read as the United States argued it should be. Brown n . EPA, 
521 F. 2d 827 (CA9 1975); Arizona v. EPA, 521 F. 2d 825 
(CA9 1975); District of Columbia v. Train, 172 U. S. App. 
D. C. 311, 521 F. 2d 971 (1975); Maryland v. EPA, 530 F. 2d 
215 (CA4 1975). The only substantial variation in the out-
come of these decisions2 was that the District of Columbia 
Circuit affirmed regulations requiring the creation of bus 
lanes, the purchase by the affected jurisdictions of a fixed 

2 Prior to the decision of the Ninth Circuit, a similar set of regulations 
pertaining to Pennsylvania had been upheld by the Third Circuit. Penn-
sylvania n . EPA, 500 F. 2d 246 (1974). That decision is not presently 
before the Court.



EPA v. BROWN 103

99 Per Curiam

number of new buses, and the denial of registration to a vehicle 
whose owner is unable to produce a federal certificate of com-
pliance, should a federal inspection program be instituted.

The Solicitor General’s petitions from all three Courts of 
Appeals challenged them only insofar as they invalidated the 
regulations requiring state inspection and maintenance pro-
grams. In addition, we granted the petition for certiorari of 
the Commonwealth of Virginia on its challenge to the regula-
tions which the District of Columbia Circuit had upheld. 
Prior to argument, the Solicitor General informed the Court 
that repeal of the bus purchase regulations was imminent, 
Reply Brief for Federal Parties 25,3 and that issue was thereby 
effectively removed from the case. Thus the litigation has 
undergone a great deal of shrinkage since the decisions below 
due to the federal parties’ exercise of their prerogative not to 
seek review of the invalidation of certain regulations.

But the federal parties have not merely renounced an intent 
to pursue certain specified regulations; they now appear to 
admit that those remaining in controversy are invalid unless 
modified in certain respects:

“The Administrator . . . concedes the necessity of re-
moving from the regulations all requirements that the 
States submit legally adopted regulations; the [Adminis-
trator’s] regulations contain no requirement that the 
State adopt laws.” Brief for Federal Parties 20 n. 14.

The federal parties’ position now appears to be that, while the 
challenged transportation plans do not require the enactment 
of state legislation, they do now contain, and must be modified 
to eliminate, certain requirements that the State promulgate 
regulations. See Reply Brief for Federal Parties 14 n. 22.

We decline the federal parties’ invitation to pass upon the 
EPA regulations, when the only ones before us are admitted to 
be in need of certain essential modifications. Such action on 

3 The regulations were officially rescinded on February 8, 1977. 42 Fed. 
Reg. 7957.
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our part would amount to the rendering of an advisory opin-
ion. For this Court to review regulations normally required to 
be first reviewed in the Court of Appeals, before such review is 
had, is extraordinary. See Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U. S. 579, 584-585 (1952). For it to review reg-
ulations not yet promulgated, the final form of which has 
only been hinted at, would be wholly novel. See generally 
Columbia Broadcasting System v. United States, 316 U. S. 407, 
417-419 (1942); United States v. Los Angeles & Salt Lake R. 
Co., 273 U. S. 299, 309-310 (1927).

The judgments of the respective Courts of Appeals are 
vacated, and the cases are remanded for consideration of 
mootness and such other proceedings as may be consistent 
with this opinion.

It is so ordered.
Mr . Justice  Stevens , dissenting.
The action the Court takes today is just as puzzling as the 

federal parties’ position. Unless and until the Environmental 
Protection Agency rescinds the regulations in dispute, it is 
perfectly clear that the litigation is not moot. Moreover, an 
apparent admission that those regulations are invalid unless 
modified is not a proper reason for vacating the Court of 
Appeals judgments which invalidated the regulations.

If the Court is satisfied that the EPA Administrator will 
modify the regulations regardless of the outcome of the litiga-
tion, the writs of certiorari should be dismissed as improvi- 
dently granted. On the other hand, if the survival of the 
regulations is dependent on our disposition of these cases, we 
should address the merits and resolve the issues which have 
been fully briefed and argued. By vacating the judgments 
below, the Court hands the federal parties a partial victory as 
a reward for an apparent concession that their position is not 
supported by the statute. I respectfully dissent.



DIXON v. LOVE 105

Syllabus

DIXON, SECRETARY OF STATE OF ILLINOIS v. LOVE

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS

No. 75-1513. Argued March 1-2, 1977—Decided May 16, 1977

The Illinois Driver Licensing Law authorizes the Secretary of State of 
Illinois to suspend or revoke a driver’s license without preliminary 
hearing upon a showing by his records or other sufficient evidence that 
the driver’s conduct falls into any of 18 enumerated categories, one of 
which is that the driver has been repeatedly convicted of offenses against 
traffic laws to a degree indicating “lack of ability to exercise ordinary 
and reasonable care in the safe operation of a motor vehicle or disrespect 
for the traffic laws and the safety of other persons upon the highway.” 
(§ 6-206 (a) (3)). Pursuant to this provision the Secretary issued a 
regulation requiring revocation in the event a driver’s license is otherwise 
suspended three times within a 10-year period. Under the statutory 
scheme the Secretary must provide immediate written notice of a discre-
tionary suspension or revocation and within 20 days of his receiving a 
written request from the licensee must schedule a full evidentiary hear-
ing for a date “as early as practical,” and his final decision is subject to 
judicial review. After the license of appellee, a truckdriver, became 
subject to suspension under another section of the statute, the Secretary 
ordered the license revoked under §6-206 (a)(3) and the corresponding 
rule. Without requesting an administrative hearing, appellee brought 
this action challenging the constitutionality of §6-206 (a)(3). A three- 
judge District Court, relying on Bell v. Burson, 402 U. S. 535, granted 
appellee relief on the ground that a license cannot constitutionally be 
revoked under the challenged statute until after a hearing is held to 
determine whether the licensee meets the statutory criteria. Held: The 
Illinois statute, as implemented by the Secretary’s regulations, is consti-
tutionally adequate under the Due Process Clause of the Fourteenth 
Amendment, as analyzed in Mathews v. Eldridge, 424 U. S. 319, 333. 
Pp. 112-116.

(a) The nature of the private interest involved here (the granted 
license to operate a motor vehicle) is not so great as to require a 
departure from “the ordinary principle . . . that something less than an 
■evidentiary hearing is sufficient prior to adverse administrative action,” 
Eldridge, supra, at 343, particularly in light of statutory provisions for 
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hardship and for holders of commercial licenses, who are those most 
likely to be affected by the deprival of driving privileges. P. 113.

(b) The risk of an erroneous deprivation absent a prior hearing is 
not great and additional procedures would not significantly reduce the 
number of erroneous deprivations. Here the Secretary’s regulations 
make suspension and revocation decisions largely automatic, and appellee 
is asserting the right to appear at a prerevocation hearing merely to 
argue for leniency. Pp. 113-114.

(c) The requirement of a pretermination hearing in every case would 
impede the public interests of administrative efficiency as well as 
highway safety, which is promoted by the prompt removal of hazardous 
drivers. Bell v. Burson, supra, distinguished. Pp. 114-115.

Reversed.

Bla ck mun , J., delivered the opinion of the Court, in which Bur ger , 
C. J., and Ste wa rt , Whi te , Mar sha ll , Pow el l , and Ste ve ns , JJ., joined. 
Stev en s , J., filed a concurring opinion, in which Mar sha ll , J., joined, 
post, p. 116. Bre nn an , J., filed an opinion concurring in the result, post, 
p. 117. Reh nq ui st , J., took no part in the consideration or decision of 
the case.

Patricia Rosen, Assistant Attorney General of Illinois, 
argued the cause for appellant. With her on the briefs were 
William J. Scott, Attorney General, and Paul J. Bargiel, 
Stephen R. Swofford, and Mary Stafford, Assistant Attorneys 
General.

James 0. Latturner argued the cause for appellee. With 
him on the brief were Alan M. Freedman, Richard J. Hess, 
and Allen L. Ray.

Mr . Justice  Blackmun  delivered the opinion of the Court.
The issue in this case is whether Illinois has provided 

constitutionally adequate procedures for suspending or revok-
ing the license of a driver who repeatedly has been convicted 
of traffic offenses. The statute and administrative regula-
tions provide for an initial summary decision based on official 
records, with a full administrative hearing available only after 
the suspension or revocation has taken effect.
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I
The case centers on § 6-206 of the Illinois Driver Licensing 

Law (c. 6 of the Illinois Vehicle Code). The section is 
entitled “Discretionary authority to suspend or revoke license 
or permit.” It empowers the Secretary of State to act “with-
out preliminary hearing upon a showing by his records or 
other sufficient evidence” that a driver’s conduct falls into any 
one of 18 enumerated categories. Ill. Rev. Stat., c. 95%, 
§ 6-206 (a) (1975). Pursuant to his rulemaking authority 
under this law, § 6-211 (a),1 the Secretary has adopted ad-
ministrative regulations that further define the bases and 
procedures for discretionary suspensions. These regulations 
generally provide for an initial summary determination based 
on the individual’s driving record.2 The Secretary has estab-
lished a comprehensive system of assigning “points” for 
various kinds of traffic offenses, depending on severity, to 
provide an objective means of evaluating driving records.

One of the statutorily enumerated circumstances justifying 

1 Section 6-211 (a): “The Secretary of State shall administer the provi-
sions of this Chapter and may make and enforce rules and regulations 
relating to its administration.”

2 Rule 6-206 (a) (1975) provides in part:
“The Secretary of State is authorized to exercise discretionary authority 

to suspend or revoke the license or permit of any person without a 
preliminary hearing, or to decline to suspend or revoke such driving 
privileges. In making a determination of the action to be taken, the 
Secretary of State shall take into consideration the severity of the offense 
and conviction, the number of offenses and convictions, and prior suspen-
sions or revocations on the abstract of the driver’s record. The Secretary 
may also take into consideration the points accumulated by the driver and 
noted on his driving record.

“For the purpose of this Rule and its companion rules, a conviction is 
the final adjudication of 'guilty’ by a court of competent jurisdiction, either 
after a bench trial, trial by jury, plea of guilty, order of forfeiture, or 
default, as reported to the Secretary of State, and the Secretary of State 
is not authorized to consider or inquire into the facts and circumstances 
surrounding the conviction.”
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license suspension or revocation is conviction of three moving 
traffic offenses within a 12-month period. § 6-206 (a)(2).3 
This is one of the instances where the Secretary, by regulation, 
has provided a method for determining the sanction according 
to the driver’s accumulated “points.”4

Another circumstance, specified in the statute, supporting 
suspension or revocation is where a licensee

“[h]as been repeatedly involved as a driver in motor 
vehicle collisions or has been repeatedly convicted of

3 The statute authorizes suspension or revocation where a licensee 
“[h]as been convicted of not less than 3 offenses against traffic regula-
tions governing the movement of vehicles with the exception of those 
offenses excluded under the provisions of Section 6-204 (2), committed 
within any 12 month period so as to indicate the disrespect for traffic laws 
and a disregard for the safety of other persons on the highways; convic-
tion upon 3 charges of violation of Section 11-601 of this Act committed 
within a period of 12 months shall be deemed grounds for the revocation 
or suspension of a license or permit under this Section, provided that no 
such revocation or suspension shall be entered more than 6 months subse-
quent to the date of conviction of the 3rd offense.’’ Ill. Rev. Stat. c. 95%, 
§6-206 (a) (2) (1975).

4 Rule 6-206 (a)2 (1975) provides:
“A person who has been convicted of three (3) or more offenses against 

traffic regulations, governing the movement of vehicles, with the exception 
of those offenses excluded under provisions of Section 6-204 (2) and whose 
violations have occurred within a twelve (12) month period may be 
suspended as follows:

“A person who has accumulated sufficient points to warrant a second 
suspension within a 10-year period may be either suspended or revoked,

“Number of points Action

20 to 44 Suspension up to 2 months
45 to 74 Suspension up to 3 months
75 to 89 Suspension up to 6 months
90 to 99 Suspension up to 9 months
100 to 109 Suspension up to 12 months
Over 110 Revocation for not less than 12 months.
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offenses against laws and ordinances regulating the move-
ment of traffic, to a degree which indicates lack of ability 
to exercise ordinary and reasonable care in the safe opera-
tion of a motor vehicle or disrespect for the traffic laws 
and the safety of other persons upon the highway.” 
§6-206 (a)(3).

Here again the Secretary has limited his broad statutory 
discretion by an administrative regulation. This regulation 
allows suspension or revocation, where sufficient points have 
been accumulated to warrant a second suspension within a 
5-year period.5 The regulation concludes flatly: “A. person 
who has been suspended thrice within a 10 year period shall 
be revoked.”

Section 6-206 (c)(1)6 requires the Secretary “immediately” 
to provide written notice of a discretionary suspension or 
revocation under this statute, but no prior hearing is required. 
Within 20 days of his receiving a written request from the 
licensee, the Secretary must schedule a full evidentiary hear-

depending on the number of points. In the event of a second suspension 
in the 10-year period, the length of suspension, determined by the point 
total, is doubled to arrive at the type and duration of action.” 

5 Rule 6-206 (a)3 (1975) provides:
“A person repeatedly involved in collisions or convictions to a degree 

which indicates the lack of ability to exercise ordinary and reasonable care 
in the safe operation of a motor vehicle, or whose record indicates disre-
spect for traffic laws and the safety of other persons on the highway, and 
who has accumulated sufficient points to warrant a second suspension 
within a 5 year period, may either be suspended or revoked by the 
Secretary of State, based upon the number of points in his record. A 
person who has been suspended thrice within a 10 year period shall be 
revoked.”

6 Section 6-206 (c) (1): “Upon suspending or revoking the license or per-
mit of any person as authorized in this Section, the Secretary of State 
shall immediately notify such person in writing of the order revoking or 
suspending the license or permit. Such notice to be deposited in the 
United States mail, postage prepaid, to the last known address of such 
person.”
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ing for a date “as early as practical” in either Sangamon 
County or Cook County, as the licensee may specify. § 2- 
118 (a). The final decision of the Secretary after such hearing 
is subject to judicial review in the Illinois courts. § 2-118 (e). 
In addition, a person whose license is suspended or revoked 
may obtain a restricted permit for commercial use or in case 
of hardship. §§ 6-206 (c) (2) and (3).7

II
Appellee Love, a resident of Chicago, is employed as a truck-

driver. His license was suspended in November 1969, under 
§ 6-206 (a) (2), for three convictions within a 12-month 
period. He was then convicted of a charge of driving while 
his license was suspended, and consequently another suspen-
sion was imposed in March 1970 pursuant to § 6-303 (b). 
Appellee received no further citation until August 1974, when 
he was arrested twice for speeding. He was convicted of both 
charges and then received a third speeding citation in Feb-
ruary 1975. On March 27, he was notified by letter that he 
would lose his driving privileges if convicted of a third 
offense. On March 31 appellee was convicted of the third 
speeding charge.

7 The statutory provision regarding commercial licenses provides that a 
suspension shall not deny “a person’s license to drive a commercial vehicle 
only as an occupation . . . unless 5 offenses were committed, at least 2 of 
which occurred while operating a commercial vehicle in connection with 
his regular occupation.” The statute places the burden on the commer-
cial driver whose license is suspended to submit an affidavit to the 
Secretary within 25 days, setting forth facts establishing his eligibility for 
relief under this section. A commercial driver may obtain the same relief 
by requesting an administrative hearing in lieu of submitting an affidavit. 
In any event, the driver must return his license to the Secretary and in its 
place is issued a permit to drive only a commercial vehicle in his regular 
occupation. § 6-206 (c) (2).

Any driver whose license is suspended or revoked, in order to “relieve 
undue hardship,” may apply for a restricted permit to drive between his 
residence and his place of employment “or within other proper limits.” 
§6-206 (c) (3).
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On June 3, appellee received a notice that his license was 
revoked effective June 6.8 The stated authority for the revo-
cation was § 6-206 (a) (3); the explanation, following the 
language of the statute, was:

“This action has been taken as a result of: Your having 
been repeatedly convicted of offenses against laws and 
ordinances regulating the movement of traffic, to a degree 
which indicates disrespect for the traffic laws.” App. 13.

Appellee, then aged 25, made no request for an administra-
tive hearing. Instead, he filed this purported class action9 on 
June 5 against the Illinois Secretary of State in the United 
States District Court for the Northern District of Illinois. His 
complaint sought a declaratory judgment that § 6-206 (a)(3) 
was unconstitutional, an injunction against enforcement of the 
statute, and damages. Appellee’s application for a temporary 
restraining order was granted on condition that he apply for a 
hardship driving permit. He applied for that permit on 
June 10, and it was issued on July 25.

A three-judge District Court was convened to consider 
appellee’s claim that the Illinois statute was unconstitutional. 
On cross-motions for summary judgment, the court held that 
a license cannot constitutionally be suspended or revoked 
under § 6-206 (a) (3) until after a hearing is held to determine 
whether the licensee meets the statutory criteria of “lack of 
ability to exercise ordinary and reasonable care in the safe 
operation of a motor vehicle or disrespect for the traffic laws 

8 Appellee’s March speeding conviction was his third within a 12-month 
period, and thus § 6-206 (a) (2) authorized suspension of his license. That 
suspension, however, would have been appellee’s third within a 10-year 
period. The Secretary therefore proceeded directly under Rule 6-206 
(a) 3, which makes revocation mandatory under such circumstances. 
The District Court treated this procedure as functionally equivalent to 
suspension under § 6-206 (a)(2), followed by mandatory revocation under 
Rule 6-206 (a)3. See App. 20 n. 2.

9 The class was never certified.



112 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

and the safety of other persons upon the highway.” The 
court regarded such a prior hearing as mandated by this 
Court’s decision in Bell v. Burson, 402 U. S. 535 (1971). 
Accordingly, the court granted judgment for appellee and 
enjoined the Secretary of State from enforcing § 6-206 (a) (3). 
The Secretary appealed, and we noted probable jurisdiction 
sub nom. Howlett v. Love, 429 U. S. 813 (1976).

Ill

It is clear that the Due Process Clause applies to the 
deprivation of a driver’s license by the State:

“Suspension of issued licenses . . . involves state action 
that adjudicates important interests of the licensees. In 
such cases the licenses are not to be taken away without 
that procedural due process required by the Fourteenth 
Amendment.” Bell v. Burson, 402 U. S., at 539.

It is equally clear that a licensee in Illinois eventually can 
obtain all the safeguards procedural due process could be 
thought to require before a discretionary suspension or revo-
cation becomes final. Appellee does not challenge the ade-
quacy of the administrative hearing, noted above, available 
under § 2-118. The only question is one of timing. This 
case thus presents an issue similar to that considered only last 
Term in Mathews v. Eldridge, 424 U. S. 319, 333 (1976), 
namely, “the extent to which due process requires an eviden-
tiary hearing prior to the deprivation of some type of property 
interest even if such a hearing is provided thereafter.” We 
may analyze the present case, too, in terms of the factors 
considered in Eldridge:

“[Identification of the specific dictates of due process 
generally requires consideration of three distinct factors: 
first, the private interest that will be affected by the 
official action; second, the risk of an erroneous depriva-
tion of such interest through the procedures used, and 
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probable value, if any, of additional or substitute proce-
dural safeguards; and finally, the Government’s interest, 
including the function involved and the fiscal and admin-
istrative burdens that the additional or substitute 
procedural requirement would entail.” Id., at 335.

The private interest affected by the decision here is the 
granted license to operate a motor vehicle. Unlike the social 
security recipients in Eldridge, who at least could obtain retro-
active payments if their claims were subsequently sustained, 
a licensee is not made entirely whole if his suspension or 
revocation is later vacated. On the other hand, a driver’s 
license may not be so vital and essential as are social insurance 
payments on which the recipient may depend for his very 
subsistence. See Goldberg v. Kelly, 397 U. S. 254, 264 (1970). 
The Illinois statute includes special provisions for hardship 
and for holders of commercial licenses, who are those most 
likely to be affected by the deprival of driving privileges. 
See n. 7, supra. We therefore conclude that the nature of the 
private interest here is not so great as to require us “to depart 
from the ordinary principle, established by our decisions, that 
something less than an evidentiary hearing is sufficient prior 
to adverse administrative action.” Mathews v. Eldridge, 424 
U. S., at 343. See Arnett v. Kennedy, 416 U. S. 134 (1974).

Moreover, the risk of an erroneous deprivation in the 
absence of a prior hearing is not great. Under the Secretary’s 
regulations, suspension and revocation decisions are largely 
automatic. Of course, there is the possibility of clerical error, 
but written objection will bring a matter of that kind to the 
Secretary’s attention. In this case appellee had the oppor-
tunity for a full judicial hearing in connection with each of 
the traffic convictions on which the Secretary’s decision was 
based. Appellee has not challenged the validity of those con-
victions or the adequacy of his procedural rights at the time 
they were determined. Tr. of Oral Arg. 41, 47. Since appel-
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lee does not dispute the factual basis for the Secretary’s 
decision, he is really asserting the right to appear in person 
only to argue that the Secretary should show leniency and 
depart from his own regulations.10 Such an appearance 
might make the licensee feel that he has received more per-
sonal attention, but it would not serve to protect any substan-
tive rights. We conclude that requiring additional procedures 
would be unlikely to have significant value in reducing the 
number of erroneous deprivations.

Finally, the substantial public interest in administrative 
efficiency would be impeded by the availability of a preter-
mination hearing in every case. Giving licensees the choice 
thus automatically to obtain a delay in the effectiveness of a 
suspension or revocation would encourage drivers routinely 
to request full administrative hearings. See Mathews v. 
Eldridge, 424 U. S., at 347. Far more substantial than the 
administrative burden, however, is the important public inter-
est in safety on the roads and highways, and in the prompt 
removal of a safety hazard. See Perez v. Campbell, 402 U. S. 
637, 657, 671 (1971) (opinion concurring in part and dissent-
ing in part). This factor fully distinguishes Bell v. Burson, 
supra, where the “only purpose” of the Georgia statute there 
under consideration was “to obtain security from which to pay 
any judgments against the licensee resulting from the acci-
dent.” 402 U. S., at 540.11 In contrast, the Illinois statute at 

10 Appellee also contends that a prior hearing would avoid erroneous 
deprivation of a license where the commercial driver or hardship excep-
tions are applicable. See n. 7, supra. It is clear, however, that these 
statutory provisions contemplate relief only after the initial decision to 
suspend or revoke is made, and the licensee has the burden of demon-
strating his eligibility for the relief. An initial suspension or revocation, 
therefore, is not “erroneous” even if the licensee subsequently qualifies for 
relief as a commercial driver or hardship case.

11 Since Bell v. Burson was decided, courts have sustained suspension or 
revocation of driving privileges, without prior hearing, where earlier con-
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issue in the instant case is designed to keep off the roads those 
drivers who are unable or unwilling to respect traffic rules and 
the safety of others.

We conclude that the public interests present under the 
circumstances of this case are sufficiently visible and weighty 
for the State to make its summary initial decision effective 
without a predecision administrative hearing.

The present case is a good illustration of the fact that 
procedural due process in the administrative setting does not 
always require application of the judicial model. When a 
governmental official is given the power to make discretionary 
decisions under a broad statutory standard, case-by-case deci-
sionmaking may not be the best way to assure fairness. Here 
the Secretary commendably sought to define the statutory 
standard narrowly by the use of his rulemaking authority.12 
The decision to use objective rules in this case provides drivers 
with more precise notice of what conduct will be sanctioned 
and promotes equality of treatment among similarly situated 
drivers. The approach taken by the District Court would 
have the contrary result of reducing the fairness of the system, 
by requiring a necessarily subjective inquiry in each case as to 
a driver’s “disrespect” or “lack of ability to exercise ordinary 
and reasonable care.”

The second count of appellee’s complaint challenged § 6- 
206 (a)(3) on the grounds of vagueness and inadequacy of 
standards. The three-judge court did not reach the issue.

victions were on the record. See, e. g., Cox v. HjeUe, 207 N. W. 2d 266, 
269-270 (N. D. 1973); Stauffer v. Weedlun, 188 Neb. 105, 195 N. W. 2d 
218, appeal dismissed, 409 U. S. 972 (1972); Horodner v. Fisher, 38 N. Y. 
2d 680, 345 N. E. 2d 571, appeal dismissed, 429 U. S. 802 (1976); Wright 
v. Malloy, 373 F. Supp. 1011, 1018-1019 (Vt.), summarily aff’d, 419 U. S. 
987 (1974); Scott v. Hill, 407 F. Supp. 301, 304 (ED Va. 1076).

12 See K. Davis, Discretionary Justice, c. Ill, 52-96 (1969). The pro-
mulgation of rules may be of particular value when it is necessary for 
administrative decisions to be made summarily. See Freedman, Summary 
Action by Administrative Agencies, 40 U. Chi. L. Rev. 1, 44r49 (1972).
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App. 22. We regard the claim, in the light of Love’s record, 
as frivolous.

The judgment of the District Court is reversed.

It is so ordered.

Mr . Just ice  Rehnquist  took no part in the consideration 
or decision of this case.

Mr . Justic e Stevens , with whom Mr . Justice  Marshal l  
joins, concurring.

While I join the opinion of the Court, I believe it is 
important to point out that the Court has not rejected the 
constitutional analysis of the District Court. The District 
Court held that a driver’s license may not be revoked on the 
basis of an ex parte determination that certain facts “indi-
cate . . . disrespect for the traffic laws.” This Court does not 
disagree. It merely holds that the District Court erred in its 
assumption that appellee’s license was revoked on the author-
ity of the first sentence of Rule 6-206 (a)3 (1975),1 which the 
District Court construed to require such a determination.2

1 Rule 6-206 (a)3 provides:
“A person repeatedly involved in collisions or convictions to a degree 

which indicates the lack of ability to exercise ordinary and reasonable care 
in the safe operation of a motor vehicle, or whose record indicates disre-
spect for traffic laws and the safety of other persons on the highway, and 
who has accumulated sufficient points to warrant a second suspension 
within a 5 year period, may either be suspended or revoked by the 
Secretary of State, based upon the number of points in his record. A 
person who has been suspended thrice within a 10 year period shall be 
revoked.”

2 The District Court construed Rule 6-206 (a)3 as follows:
“The statute makes suspension or revocation' dependent on a determina-
tion of whether the driver’s repeated involvement in collisions or convic-
tion of offenses indicates lack of ability to use due care or disrespect for 
the traffic laws and the safety of others. The regulation makes suspension 
or revocation dependent both on such a determination and the accumula-
tion of a given number of points, and even then the Secretary ‘may’ but
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The Court interprets the Secretary’s action as resting on 
the second sentence of Rule 6-206 (a)3 which provides that 
a person’s license must be revoked if it has been suspended 
three times in 10 years. Appellee’s license had already been 
suspended twice. A third suspension would have been 
required under a different rule because appellee had three 
convictions in one year.3 Consequently, appellee’s license was 
subject to mandatory revocation, see ante, at 111 n. 8, and no 
prior hearing was necessary.

Mr . Justice  Brennan , concurring in the result.
My Brother Stevens ’ concurring opinion makes clear that 

appellee’s license was revoked under a valid regulation making

is not required to suspend or revoke the driver’s license. Only when a 
driver has been suspended thrice in a ten-year period is the Secretary’s 
action made mandatory.” App. 20.

3 Rule 6-206 (a)2 (1975) provides in pertinent part:
“A person who has been convicted of three (3) or more offenses against 

traffic regulations, governing the movement of vehicles, with the exception 
of those offenses excluded under provisions of Section 6-204 (2) and whose 
violations have occurred within a twelve (12) month period may be 
suspended as follows:

“Number of Points Action

20 to 44 Suspension up to 2 months
45 to 74 Suspension up to 3 months
75 to 89 Suspension up to 6 months
90 to 99 Suspension up to 9 months
100 to 109 Suspension up to 12 months
Over 110 Revocation for not less than 12 months.”

This rule can be fairly construed to leave the Secretary substantial discre-
tion concerning only the length of the suspension. Moreover, this rule 
implements Ill. Rev. Stat. c. 95%, §6-206 (a)(2) (1975), but the com-
plaint does not challenge the constitutionality of that subsection; only 
§ 206 (a)(3) is attacked.

The District Court noted that appellee had previously been “notified by 
letter that a further conviction would result in loss of his driving privileges.” 
App. 17.
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revocation mandatory if his license had been suspended three 
times within 10 years. Rule 6-206 (a)3 (1975). Appellee’s 
license was properly suspended for a third time within a 10- 
year period when he was convicted of a speeding violation on 
March 31, 1976. This suspension, and both earlier suspen-
sions, were based on convictions for traffic offenses which 
appellee does not contest here. Under these circumstances, 
the requirement of a prior hearing mandated by Bell v. 
Burson, 402 U. S. 535 (1971), is not applicable since, as my 
Brother Stevens  demonstrates, a hearing was unnecessary 
to establish what was already clear—that the revocation of 
appellee’s license was mandatory.
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KREMENS, HOSPITAL DIRECTOR, et  al . v . 
BARTLEY et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA

No. 75-1064. Argued December 1, 1976—Decided May 16, 1977

Appellees, five mentally ill individuals who were between 15 and 18 years 
old at the time the complaint was filed, were the named plaintiffs in an 
action challenging the constitutionality of a 1966 Pennsylvania statute 
governing the voluntary admission and voluntary commitment, to state 
mental health institutions of persons aged 18 or younger. Appellees sought 
to vindicate their constitutional rights and to represent a class consisting 
of all persons under 18 “who have been, are, or, may be admitted 
or committed” to state mental health facilities. The statute provided, 
inter alia, that a juvenile might be admitted upon a parent’s application, 
and that, unlike an adult, the admitted person was free to withdraw 
only with the consent of the parent admitting him. After the com-
mencement of the action, regulations were promulgated substantially 
increasing the procedural safeguards afforded minors aged 13 or older. 
After those regulations had become effective, and notwithstanding the 
differentiation therein between juveniles of less than 13 and those 13 to 
18, the District Court certified the class to be represented by the plain-
tiffs as consisting of all persons 18 or younger who have been or may 
be admitted or committed to Pennsylvania mental health facilities 
pursuant to the challenged provisions. The District Court later issued 
a decision holding those provisions violative of due process. In July 
1976, after that decision, and after this Court had noted probable juris-
diction, a new statute was enacted, repealing the provisions held to be 
unconstitutional except insofar as they relate to the mentally retarded. 
Under the 1976 Act a person 14 or over may voluntarily admit himself, 
but his parents may not do so; thus those 14 to 18 who were subject to 
commitment by their parents under the 1966 Act are treated as adults 
by the 1976 Act. Children 13 and younger may still be admitted for 
treatment by a parent. Those 14 and over may withdraw from volun-
tary treatment by giving written notice. Those under 14 may be 
released on the parent’s request, and “any responsible party” may 
petition for release. Held:

1. The enactment of the 1976 Act, which completely repealed and 
replaced the challenged provisions vis-à-vis the named appellees, clearly 
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moots the claims of the named appellees, who are treated as adults 
totally free to leave the hospital and who cannot be forced to return 
unless they consent to do so. Pp. 128-129.

2. The material changes in the status of those included in the class 
certified by the District Court that resulted from the 1976 Act and the 
regulations preclude an informed resolution of that class’ constitutional 
claims. Pp. 129-133.

(a) Though the mootness of the claims of named plaintiffs does not 
“inexorably” require dismissal of the claims of the unnamed members of 
the class, Sosna v. Iowa, 419 U. S. 393; Franks v. Bowman Transporta-
tion Co., 424 U. S. 747, this Court has never adopted a flat rule that the 
mere fact of certification by a district court requires resolution of the 
merits of the claims of the unnamed members of the class when those of 
the named parties had become moot. Pp. 129-130.

(b) Here the status of all members of the class, except those 
individuals who are younger than 13 and mentally retarded, has changed 
materially since this suit began; the intervening legislation has frag-
mented the class. The propriety of the class certification is thus a 
matter of gravest doubt. Cf. Indianapolis School Comm’rs v. Jacobs, 
420 U.S. 128. Pp. 130-133.

(c) Moreover, the issue in this case with respect to a properly 
certified class is not one that is “capable of repetition, yet evading 
review.” Sosna, supra, distinguished. P. 133.

3. Since none of the critical factors that might allow adjudication of 
the claims of a class after mootness of the named plaintiffs’ claims are 
present here, the case must be remanded to the District Court for 
reconsideration of the class definition, exclusion of those whose claims 
are moot, and substitution of class representatives with live claims. 
Pp. 133-135.

402 F. Supp. 1039, vacated and remanded.

Reh nq ui st , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Ste war t , Whi te , Bla ck mu n , Pow ell , and Ste ve ns , JJ., 
joined. Bre nna n , J., filed a dissenting opinion, in which Mars hal l , J., 
joined, post, p. 137.

Norman J. Watkins, Deputy Attorney General of Pennsyl-
vania, argued the cause for appellants. With him on the 
briefs were Robert P. Kane, Attorney General, Barry A. Roth, 
Assistant Attorney General, and J. Justin Blewitt, Jr., Deputy 
Attorney General.
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David Ferleger argued the cause and filed a brief for 
appellees.

Bernard G. Segal argued the cause for the Supreme Court of 
Pennsylvania as amicus curiae. With him on the brief was 
James D. Crawford*

Mr . Justic e  Rehnquist  delivered the opinion of the Court.

I
Appellees Bartley, Gentile, Levine, Mathews, and Weand 

were the named plaintiffs in a complaint challenging the con-
stitutionality of Pennsylvania statutes governing the volun-
tary admission and voluntary commitment to Pennsylvania 
mental health institutions of persons 18 years of age or 
younger. The named plaintiffs alleged that they were then 
being held at Haverford State Hospital, a Pennsylvania 
mental health facility, and that they had been admitted or 
committed pursuant to the challenged provisions of the 

*Briefs of amici curiae urging reversal were filed by Curt T. Schneider, 
Attorney General, and Bruce A. Roby for the State of Kansas; and by 
Bruce A. Miller for the Michigan Association of Emotionally Disturbed 
Children.

Briefs of amici curiae urging affirmance were filed by Lawrence E. 
Walsh, John H. Lashly, and Michael S. Lottman for the American Bar 
Assn.; by Stanley C. Van Ness for the Department of the Public Advocate, 
Division of Mental Health Advocacy of New Jersey; by Gary J. Kolb for 
Michigan Legal Services et al.; and by Robert L. Walker and Peter B. 
Sandmann for the Youth Law Center.

Briefs of amici curiae were filed by Solicitor General Bork, Assistant 
Attorney General Pottinger, Brian K. Landsberg, and Judith E. Wolf for 
the United States; by Patricia M. Wald and Paul R. Friedman for the 
American Orthopsychiatric Assn, et al.; by Allen R. Snyder for the Amer-
ican Psychiatric Assn, et al.; by Bayard M. Graf, Harold E. Kohn, Samuel 
E. Klein, and Frank E. Hahn, Jr., for the Devereux Foundation et al.; 
by Michael A. Wolff for the National Juvenile Law Center; and by 
Stephen P. Berzon, Marian Wright Edelman, Stephen Wizner, and Joseph 
J. Levin, Jr., for the plaintiff’s in Poe et al. v. Mathews et al. and other 
cases.
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Pennsylvania Mental Health and Mental Retardation Act of 
1966, Pa. Stat. Ann., tit. 50, §4101 et seq. (1969). Various 
state and hospital officials were named as defendants.1

Plaintiffs sought to vindicate not only their own constitu-
tional rights, but also sought to represent a class consisting of 

“all persons under eighteen years of age who have been, 
are, or, may be admitted or committed to Haverford State 
Hospital and all other state mental health facilities under 
the challenged provisions of the state statute.” App. 
lOa-lla (complaint fl 7).

A three-judge United States District Court for the Eastern 
District of Pennsylvania struck down the statutes as violative 
of the Due Process Clause of the Fourteenth Amendment. 
402 F. Supp. 1039 (1975). The court also entered a broad 
order requiring the implementation of detailed procedural pro-
tections for those admitted under the Pennsylvania statutes. 
On December 15, 1975, this Court granted appellants’ applica-
tion for a stay of the judgment of the District Court. On 
March 22,1976, we noted probable jurisdiction. 424 U. S. 964.

In general, the 1966 Act, which has been superseded to a 
significant degree, provides for three types of admission to 
a mental health facility for examination, treatment, and care: 
voluntary admission or commitment (§§ 402 and 403), emer-
gency commitment (§405), and civil court commitment 
(§ 406). At issue here was the constitutionality of the vol-
untary admission and commitment statutes,2 §§ 402 and 403,

1 Haverford State Hospital was initially named as a defendant but was 
dismissed by mutual agreement. 402 F. Supp. 1039, 1043 n. 6 (ED Pa. 
1975).

2 The principal distinction between the sections is that a voluntary com-
mitment is not to exceed 30 days, with successive periods not to exceed 30 
days each, as long as care or observation is necessary. There is no time 
limitation following a voluntary admission to a facility. See id., at 1054- 
1055, n. 3 (dissenting opinion). See also n. 4, infra. There has been 
no distinction between the two sections for purposes of this lawsuit. 
Hence, unless otherwise indicated, we shall use the words “admitted” and 
“committed” interchangeably.
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as those statutes regulate the admission of persons 18 years 
of age or younger. The statutes3 provide that juveniles 
may be admitted upon the application of a parent, guardian, 

3 The statutes provide:
§402. “Voluntary admission; application, examination and acceptance; 

duration of admission
“(a) Application for voluntary admission to a facility for examination, 

treatment and care may be made by:
“(1) Any person over eighteen years of age.
“(2) A parent, guardian or individual standing in loco parentis to the 

person to be admitted, if such person is eighteen years of age or younger.
“(b) When an application is made, the director of the facility shall cause 

an examination to be made. If it is determined that the person named in 
the application is in need of care or observation, he may be admitted.

“(c) Except where application for admission has been made under the 
provisions of section 402 (a) (2) and the person admitted is still eighteen 
years of age or younger, any person voluntarily admitted shall be free to 
withdraw at any time. Where application has been made under the 
provisions of section 402 (a)(2), only the applicant or his successor shall 
be free to withdraw the admitted person so long as the admitted person is 
eighteen years of age or younger.

“(d) Each admission under the provisions of this section shall be re-
viewed at least annually by a committee, appointed by the director from 
the professional staff of the facility wherein the person is admitted, to 
determine whether continued care is necessary. Said committee shall make 
written recommendations to the director which shall be filed at the facility 
and be open to inspection and review by the department and such other 
persons as the secretary by regulation may permit.

“Where the admission is under the provisions of section 402 (a) (2), the 
person admitted shall be informed at least each sixty days of the voluntary 
nature of his status at the facility.” Pa. Stat. Ann., tit. 50, § 4402 (1969) 
(footnote omitted).
§ 403. “Voluntary commitment; application, examination and acceptance; 

duration of commitment
“(a) Application for voluntary commitment to a facility for examina-

tion, treatment and care may be made by:
“(1) Any person over eighteen years of age.
“(2) A parent, guardian or individual standing in loco parentis to the 

person to be admitted, if such person is eighteen years of age or younger.
“(b) The application shall be in writing, signed by the applicant in the
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or individual standing in loco parentis and that, unlike adults, 
the admitted person is free to withdraw only with the consent 
of the parent or guardian admitting him.4

There have been two major changes in the Pennsylvania 
statutory scheme that have materially affected the rights of 
juveniles: the promulgation of regulations under the 1966 
Act, and the enactment of the Mental Health Procedures Act 
in 1976. At the time the complaint was filed, the 1966 Act

presence of at least one witness. When an application is made, the 
director of the facility shall cause an examination to be made. If it is 
determined that the person named in the application is in need of care or 
observation, he shall be committed for a period not to exceed thirty days. 
Successive applications for continued voluntary commitment may be made 
for successive periods not to exceed thirty days each, so long as care or 
observation is necessary.

“(c) No person voluntarily committed shall be detained for more than 
ten days after he has given written notice to the director of his intention 
or desire to leave the facility, or after the applicant or his successor has 
given written notice of intention or desire to remove the detained person.

“(d) Each commitment under the provisions of this section shall be 
reviewed at least annually by a committee, appointed by the director from 
the professional staff of the facility wherein the person is cared for, to 
determine whether continued care and commitment is necessary. Said 
committee shall make written recommendations to the director which shall 
be filed at the facility and be open to inspection and review by the depart-
ment and such other persons as the secretary by regulation shall permit.

“Where the commitment is under the provisions of section 403 (a)(2), 
the person committed shall be informed at least each sixty days of the 
voluntary nature of his status at the facility.” Pa. Stat. Ann., tit. 50, 
§4403 (1969) (footnote omitted).

4 With respect to those voluntarily admitted, the 1966 Act explicitly dis-
tinguishes between adults, who are free to withdraw at any time, and those 
18 and younger, who may withdraw only with the consent of the admitting 
parent or guardian. §402 (c). However, §403 (c), relating to with-
drawal after voluntary commitment, does not explicitly make an age dis-
tinction, and, on its face, would allow either the person committed or the 
applicant (i. e., the parent or guardian) to effect the withdrawal. How-
ever, neither the court below nor the parties have read the statute as con-
taining this distinction. E. g., Brief for Appellants 25.
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made little or no distinction between older and younger juve-
niles. Each of the named plaintiffs was at that time between 
15 and 18 years of age. After the commencement of this ac-
tion, but before class certification or decision on the merits by 
the District Court, the Pennsylvania Department of Public 
Welfare promulgated regulations which substantially increased 
the procedural safeguards afforded to minors 13 years of age or 
older. The regulations, promulgated pursuant to statutory 
authority,5 became effective September 1, 1973. The major 
impact of the regulations6 upon this litigation stems from the 
fact that the regulations accord significant procedural protec-
tions to those 13 and older, but not to those less than 13. The 
older juveniles are given notification of their rights, the tele-
phone number of counsel, and the right to institute a § 406 
involuntary commitment proceeding in court within two busi-
ness days. Under § 406,7 a judicial hearing is held after notice 
to the parties. The younger juveniles are not given the right 
to a hearing and are still remitted to relying upon the ad-
mitting parent or guardian.

Although the regulations sharply differentiate between 
juveniles of less than 13 years of age and those 13 to 18, on 
April 29, 1974, the District Court nonetheless certified the 
following class to be represented by the plaintiffs:

“This action shall be maintained as a class action un-
der Rule 23(b)(1) and (2) of the Federal Rules of 
Civil Procedure on behalf of the class comprised of all 
persons eighteen years of age or younger who have been, 
are or may be admitted or committed to mental health 
facilities in Pennsylvania pursuant to the challenged 

5 § 201 (2) of the 1966 Act.
6 Relevant portions of the regulations are set forth in the District 

Court’s opinion. 402 F. Supp., at 1042-1043, n. 5.
7 Section 406 is the statute that provides for the hearing procedures to 

be used in an involuntary civil court commitment. Pa. Stat. Ann., tit. 50, 
§4406 (1969).
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provisions of the state mental health law (i. e., 50 P. S. 
§§ 4402 and 4403). This definition of the class is with-
out prejudice to the possibility that it may be amended 
or altered before the decision on the merits herein.” App. 
270a.

On July 9, 1976, after the decision below and after this 
Court had noted probable jurisdiction, Pennsylvania enacted 
a new statute substantially altering its voluntary admission 
procedures. Mental Health Procedures Act, Pa. Act No. 
143. The new Act completely repeals the provisions de-
clared unconstitutional below except insofar as they relate 
to mentally retarded persons. § 502. Under the new Act, 
any person 14 years of age or over may voluntarily admit 
himself, but his parents may not do so; those 14 to 18 who 
were subject to commitment by their parents under the 1966 
Act are treated essentially as adults under the new Act. 
§ 201.8 Under the new Act children 13 and younger may still 
be admitted for treatment by a parent, guardian, or person 
standing in loco parentis. Ibid. Those 14 and over may 
withdraw from voluntary treatment “at any time by giving 
written notice.” § 206 (a).9 Those under 14 may be released 
by request of the parent; in addition, “any responsible party” 
may petition the Juvenile Division of the Court of Common 

8 Section 201 provides:
“Any person 14 years of age or over who believes that he is in need 

of treatment and substantially understands the nature of voluntary com-
mitment may submit himself to examination and treatment under this 
act, provided that the decision to do so is made voluntarily. A parent, 
guardian, or person standing in loco parentis to a child less than 14 years 
of age may subject such child to examination and treatment under this 
act, and in so doing shall be deemed to be acting for the child. Except 
as otherwise authorized in this act, all of the provisions of this act govern-
ing examination and treatment shall apply.”

9 Section 206 provides:
“(a) A person in voluntary inpatient treatment may withdraw at any 

time by giving written notice unless, as stated in section 203, he has 
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Pleas to request withdrawal of the child or modification of 
his treatment. §206 (b).

Because we have concluded that the claims of the named 
appellees are mooted by the new Act, and that the claims 
of the unnamed members of the class are not properly pre-
sented for review, we do not dwell at any length upon the 
statutory scheme for voluntary commitment in Pennsylvania 
or upon the rationale of the District Court’s holding that the 
1966 Act and regulations did not satisfy due process.

II
This case presents important constitutional issues—issues 

that were briefed and argued before this Court. However, 
for reasons hereafter discussed, we conclude that the claims 
of the named appellees are mooted by the new Act and 

agreed in writing at the time of his admission that his release can be de-
layed following such notice for a period to be specified in the agreement, 
provided that such period shall not exceed 72 hours.

“(b) If the person is under the age of 14, his parent, legal guardian, 
or person standing in loco parentis may effect his release. If any re-
sponsible party believes that it would be in the best interest of a person 
under 14 years of age in voluntary treatment to be withdrawn there-
from or afforded treatment constituting a less restrictive alternative, such 
party may file a petition in the Juvenile Division of the court of common 
pleas for the county in which the person under 14 years of age resides, 
requesting a withdrawal from or modification of treatment. The court 
shall promptly appoint an attorney for such minor person and schedule a 
hearing to determine what inpatient treatment, if any, is in the minor’s 
best interest. The hearing shall be held within ten days of receipt of the 
petition, unless continued upon the request of the attorney for such minor. 
The hearing shall be conducted in accordance with the rules governing 
other Juvenile Court proceedings.

“(c) Nothing in this act shall be construed to require a facility to con-
tinue inpatient treatment where the director of the facility determines 
such treatment is not medically indicated. Any dispute between a facility 
and a county administrator as to the medical necessity for voluntary in-
patient treatment of a person shall be decided by the Commissioner of 
Mental Health or his designate.” (Footnote omitted.)
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decline to adjudicate the claims of the class certified by the 
District Court. That class has been fragmented by the 
enactment of the new Act and the promulgation of the 
regulations.

Constitutional adjudication being a matter of “great gravity 
and delicacy,” see Ashwander v. TVA, 297 U. S. 288, 345 
(1936) (Brandeis, J., concurring), we base our refusal to pass 
on the merits on “the policy rules often invoked by the Court 
‘to avoid passing prematurely on constitutional questions. 
Because [such] rules operate in “cases confessedly within [the 
Court’s] jurisdiction”. . . they find their source in policy, 
rather than purely constitutional, considerations.’ ” Franks 
v. Bowman Transportation Co., 424 U. S. 747, 756 n. 8 (1976).

A
At the time the complaint was filed, each of the named 

plaintiffs was older than 14, and insofar as the record indi-
cates, mentally ill.10 The essence of their position was that, 
as matters stood at that time, a juvenile 18 or younger could 
be “voluntarily” admitted upon application of his parent, 
over the objection of the juvenile himself. Thus, appellees 
urged in their complaint that the Due Process Clause required 
that they be accorded the right to a hearing, as well as other 
procedural protections, to ensure the validity of the commit-
ment. App. 21a-22a (complaint fl 46).

The fact that the Act was passed after the decision below 
does not save the named appellees’ claims from mootness. 
There must be a live case or controversy before this Court, 

10 The following notations are found in various medical records and 
evaluations in the record: (a) appellee Bartley, “Admission Note: Organic 
Brain Syndrome with epilepsy” (App. 137a); (b) appellee Gentile, 
“Schizophrenia” (id., at 145a); appellee Levine, “functioning within the 
average range of intelligence” (id., at 167a); appellee Weand, “dull normal 
range of intelligence” (id., at 169a); appellee Mathews, “functioning on a 
lower average range of intelligence, giving evidence of bright, normal and 
even superior learning capacities” (id., at 175a).
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Sosna v. Iowa, 419 U. S. 393, 402 (1975), and we apply the 
law as it is now, not as it stood below. Fusari v. Steinberg, 
419 U. S. 379 (1975); Sosna v. Iowa, supra. Thus the enact-
ment of the new statute11 clearly moots the claims of the 
named appellees, and all others 14 or older and mentally ill.

These concerns were eradicated with the passage of the 
new Act, which applied immediately to all persons receiving 
voluntary treatment. § 501. The Act, in essence, treats 
mentally ill juveniles 14 and older as adults. They may 
voluntarily commit themselves, but their parents may not do 
so, § 201, and one receiving voluntary treatment may with-
draw at any time by giving written notice. § 206. With 
respect to the named appellees, the Act completely repealed 
and replaced the statutes challenged below, and obviated their 
demand for a hearing, and other procedural protections, since 
the named appellees had total freedom to leave the hospital, 
and could not be forced to return absent their consent. After 
the passage of the Act, in no sense were the named appellees 
“detained and incarcerated involuntarily in mental hospitals,” 
as they had alleged in the complaint, App. 21a.

B
If the only appellees before us were the named appellees, 

the mootness of the case with respect to them would require 
that we vacate the judgment of the District Court with in-
structions to dismiss their complaint. United, States v. Mun- 
singwear, 340 U. S. 36 (1950). But as we have previously 
indicated, the District Court certified, pursuant to Fed. Rule 
Civ. Proc. 23, the class described supra, at 125-126.

In particular types of class actions this Court has held 
that the presence of a properly certified class may provide an 
added dimension to our Art. Ill analysis, and that the moot-

11 Given our view that the Act moots the claims of the named appellees, 
we need not address the issue of whether the promulgation of the new 
regulations had previously mooted their claims.
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ness of the named plaintiffs’ claims does not “inexorably” 
require dismissal of the action. Sosna, supra, at 399-401. 
See also Franks v. Bowman Transportation, Inc., supra, at 752- 
757; Gerstein v. Pugh, 420 U. S. 103, 110-111, n. 11 (1975). 
But we have never adopted a flat rule that the mere fact 
of certification of a class by a district court was sufficient to 
require us to decide the merits of the claims of unnamed class 
members when those of the named parties had become 
moot. Cf. Sosna, supra, at 402. Here, the promulgation of 
the regulations materially changed, prior to class certification, 
the controverted issues with respect to a large number of un-
named plaintiffs; prior to decision by this Court, the con-
troverted issues pertaining to even more unnamed plaintiffs 
have been affected by the passage of the 1976 Act. We do not 
think that the fragmented residual of the class originally 
certified by the District Court may be treated as were the 
classes in Sosna and Franks.

There is an obvious lack of homogeneity among those un-
named members of the class originally certified by the Dis-
trict Court. Analysis of the current status of the various 
subgroups reveals a bewildering lineup of permutations and 
combinations. As we parse it, the claims of those 14 and 
older and mentally ill are moot. They have received by 
statute all that they claimed under the Constitution. Those 
14 and older and mentally retarded are subject to the 1966 
Act, struck down by the District Court, but are afforded 
the protections of the regulations. Their claims are not 
wholly mooted, but are satisfied in many respects by the 
regulations. Those 13 and mentally ill are subject to the 
admissions procedures of the new Act, arguably supplemented 
by the procedural protection of the regulations. The status 
of their claims is unclear. Those 13 and mentally retarded 
are subject to the 1966 Act and the regulations promulgated 
thereunder. Their claims are satisfied in many respects. 
Those younger than 13 and mentally ill are unaided by the 
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regulations and are subject to the admissions procedures of 
the 1976 Act, the constitutional effect of which has not been 
reviewed by the District Court. Those younger than 13 and 
mentally retarded are subject to the 1966 Act, unaffected by 
the regulations. This latter group is thus the only group 
whose status has not changed materially since the outset of 
the litigation. These fragmented subclasses are represented 
by named plaintiffs whose constitutional claims are moot, and 
it is the attorneys for these named plaintiffs who have con-
ducted the litigation in the District Court and in this Court.12

The factors which we have just described make the class 
aspect of this litigation a far cry indeed from that aspect 
of the litigation in Sosna and in Franks, where we adjudi-
cated the merits of the class claims notwithstanding the moot-
ness of the claims of the named parties. In Sosna, the named 
plaintiff had by the time the litigation reached this Court 
fulfilled the residency requirement which she was challenging, 
but the class described in the District Court’s certification 
remained exactly the same. In that case, mootness was due 
to the inexorable passage of time, rather than to any change 
in the law. In Franks, a Title VII discrimination lawsuit, 
the named plaintiff had been subsequently discharged for a 
nondiscriminatory reason, and therefore before this Court 
that plaintiff no longer had a controversy with his employer 
similar to those of the unnamed members of the class. But 

12 Mr . Just ice  Bre nn an  suggests that none of this is relevant to our 
adjudication of the case. Post, at 140-142. Implicit in this suggestion is 
the conclusion that in the present posture of this case certification of a 
class represented by these named plaintiffs would be acceptable. This ap-
proach disregards the prerequisites to class actions contained in Fed. Rule 
Civ. Proc. 23 (a), see n. 14, infra, and pushed to its logical conclusions 
would do away with the standing requirement of Art. III. See, e. g., 
Bailey v. Patterson, 369 U. S. 31, 33 (1962) (parties may not “represent 
a class of whom they are not a part”); Schlesinger v. Reservists to Stop 
the War, 418 U. S. 208, 216 (1974) (class representative must “possess 
the same interest and suffer the same injury” as members of class).
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the metes and bounds of each of those classes remained the 
same; the named plaintiff was simply no longer within them.

Here, by contrast, the metes and bounds of the class certi-
fied by the District Court have been carved up by two changes 
in the law. In Sosna and Franks, the named plaintiffs had 
simply “left” the class, but the class remained substantially 
unaltered. In both of those cases, the named plaintiff’s moot-
ness was not related to any factor also affecting the unnamed 
members of the class. In this case, however, the class has 
been both truncated and compartmentalized by legislative 
action; this intervening legislation has rendered moot not 
only the claims of the named plaintiffs but also the claims of 
a large number of unnamed plaintiffs.13 The legislation, 
coupled with the regulations, has in a word materially changed 
the status of those included within the class description.

For all of the foregoing reasons, we have the gravest doubts 
whether the class, as presently constituted, comports with the 
requirements of Fed. Rule Civ. Proc. 23 (a).14 And it is 

13 Mr . Jus ti ce  Bre nna n , post, at 142, seeks to minimize the extent of 
the changes in the law by asserting that only 20% of the plaintiff class is 
affected by the new Act. Even if this assertion were undisputed, it would 
not affect our disposition of the case. But we have no way to test the 
reliability of that figure. Before the new Act was passed, the distinction 
between mentally ill and mentally retarded was largely irrelevant for ad-
missions purposes; hence the District Court made no findings with respect 
to the proportion of the class in each category, and the dissent does not 
indicate any support in the record for this figure, which first appears 
in the Reply Brief for Appellants 1 n. 2. Since this information was 
supplied by a party seeking a determination on the merits, it cannot be 
treated as a form of “admission against interest” by a litigant on appeal. 
In addition, the suggestion that 80% of the class remains in statu quo 
ante completely overlooks the substantial changes wrought by the regu-
lations, which classified on the basis of age, rather than on the basis of 
mental illness or mental retardation.

14 Rule 23 (a) provides:
“(a) Prerequisites to a Class Action. One or more members of a class 

may sue or be sued as representative parties on behalf of all only if 
(1) the class is so numerous that joinder of all members is impracticable,



KREMENS v. BARTLEY 133

119 Opinion of the Court

only a “properly certified” class that may succeed to the 
adversary position of a named representative whose claim 
becomes moot. Indianapolis School Comm’rs v. Jacobs, 420 
U. S. 128 (1975).

In addition to the differences to which we have already 
adverted, the issues presented by these appellees, unlike 
that presented by the appellant in Sosna, supra, are not “capa-
ble of repetition, yet evading review.” In the latter case there 
is a significant benefit in according the class representative the 
opportunity to litigate on behalf of the class, since otherwise 
there may well never be a definitive resolution of the consti-
tutional claim on the merits by this Court. We stated in 
Franks that “[g]iven a properly certified class action, . . . 
mootness turns on whether, in the specific circumstances of 
the given case at the time it is before this Court, an adversary 
relationship sufficient to fulfill this function exists.” 424 
U. S., at 755-756. We noted that the “evading review” 
element was one factor to be considered in evaluating the 
adequacy of the adversary relationship in this Court. Id., at 
756 n. 8. In this case, not only is the issue one that will not 
evade review, but the existence of a “properly certified class 
action” is dubious, and the initial shortcomings in the certifi-
cation have multiplied. See Indianapolis School Comm’rs v. 
Jacobs, supra.

In sum, none of the critical factors that might require us to 
adjudicate the claims of a class after mootness of the named 
plaintiff’s claims are present here. We are dealing with 
important constitutional issues on the merits, issues which 
are not apt to evade review, in the context of mooted 
claims on the part of all of the named parties and a 
certified class which, whatever the merits of its original

(2) there are questions of law or fact common to the class, (3) the claims 
or defenses of the representative parties are typical of the claims or de-
fenses of the class, and (4) the representative parties will fairly and ade-
quately protect the interests of the class.”



134 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

certification by the District Court, has been fragmented by 
the enactment of legislation since that certification. While 
there are “live” disputes between unnamed members of por-
tions of the class certified by the District Court, on the one 
hand, and appellants, on the other, these disputes are so 
unfocused as to make informed resolution of them almost 
impossible. Cf. Fusari v. Steinberg, 419 U. S. 379 (1976). 
We Accordingly decline to pass on the merits of appellees’ 
constitutional claims.15

We conclude that before the “live” claims of the fragmented 
subclasses remaining in this litigation can be decided on 
the merits, the case must be remanded to the District Court 

15 Mr . Just ice  Bre nna n  suggests that our refusal to review the merits 
of these claims, and our vacation of the District Court’s judgment, are 
simply a confusing and unnecessary exaltation of form over substance. 
While our refusal to pass on the merits rests on discretionary considera-
tions, we have long heeded such discretionary counsel in constitutional 
litigation. See Ashwander n . TV A, 297 U. S. 288, 341 (1936) (Brandeis, 
J., concurring). The dissent’s startling statement that our insistence on 
plaintiffs with live claims is “purely a matter of form,” post, at 142, would 
read into the Constitution a vastly expanded version of Rule 23 while 
reading Art. Ill out of the Constitution. The availability of thoroughly 
prepared attorneys to argue both sides of a constitutional question, and 
of numerous amici curiae ready to assist in the decisional process, even 
though all of them “stand like greyhounds in the slips, straining upon the 
start,” does not dispense with the requirement that there be a live dispute 
between “live” parties before we decide such a question.

The dissent, post, at 137, attaches great weight to the fact that the State 
argues that the case is not moot. As we have pointed out in the text, 
infra, at 136, the fact that the parties desire a decision on the merits 
does not automatically entitle them to receive such a decision. It is not 
at all unusual for all parties in a case to desire an adjudication on the 
merits when the alternative is additional litigation; but their desires can 
be scarcely thought to dictate the result of our inquiry into whether 
the merits should be reached. The dissent’s additional reliance on the 
“numerous amici [who have requested] an authoritative constitutional 
ruling . . .” post, at 140, overlooks the fact that briefs for no fewer than 
eight of these amici argue that the case is moot or suggest that the case be 
remanded for consideration of the intervening legislation.
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for reconsideration of the class definition, exclusion of those 
whose claims are moot, and substitution of class representa-
tives with live claims.

Because the District Court will confront this task on re-
mand, we think it not amiss to remind that court that it is 
under the same obligation as we are to “stop, look, and listen” 
before certifying a class in order to adjudicate constitutional 
claims. That court, in its original certification, ignored the 
effect of the regulations promulgated by appellants which 
made a dramatic distinction between older and younger ju-
veniles,16 and, according to the District Court, 402 F. Supp., at 
1042, accorded the named appellees all of the protections 
which they sought, save two: the right to a precommitment 
hearing, and the specification of the time for the postcom-
mitment hearing.

This distinction between older and younger juveniles, recog-
nized by state administrative authorities (and later by the 
Pennsylvania Legislature in its enactment of the 1976 Act), 
emphasizes the very possible differences in the interests of 
the older juveniles and the younger juveniles. Separate 
counsel for the younger juveniles might well have concluded 
that it would not have been in the best interest of their 
clients to press for the requirement of an automatic pre-
commitment hearing, because of the possibility that such 
a hearing with its propensity to pit parent against child 
might actually be antithetical to the best interest of the 
younger juveniles. In the event that these issues are again 
litigated before the District Court, careful attention must be 
paid to the differences between mentally ill and mentally re-

16 Upon promulgation of the regulations, the named appellees received, 
inter alia, the right to institute a “section 406” involuntary commitment 
proceeding in court within two business days. Under § 406, a judicial 
hearing is held after notice to the parties; counsel is provided for indi- 
gents. It is this right to a hearing that was the gravamen of appellees’ 
complaint. App. 21a-23a (complaint If 46).
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tarded, and between the young and the very young. It may 
be that Pennsylvania’s experience in implementing the new 
Act will shed light on these issues.

Ill
This disposition is made with full recognition of the impor-

tance of the issues, and of our assumption that all parties ear-
nestly seek a decision on the merits. As Mr. Justice Brandeis 
stated in his famous concurrence in Ashwander v. TV A, 297 
U. S7 at 345:

“The fact that it would be convenient for the parties and 
the public to have promptly decided whether the legisla-
tion assailed is valid, cannot justify a departure from 
these settled rules . . . .”

And, as we have more recently observed in the context of 
“ripeness”:

“All of the parties now urge that the ‘conveyance 
taking’ issues are ripe for adjudication. However, be-
cause issues of ripeness involve, at least in part, the exist-
ence of a live ‘Case or Controversy,’ we cannot rely upon 
concessions of the parties and must determine whether 
the issues are ripe for decision in the ‘Case or Controversy’ 
sense. Further, to the extent that questions of ripeness 
involve the exercise of judicial restraint from unnecessary 
decision of constitutional issues, the Court must deter-
mine whether to exercise that restraint and cannot be 
bound by the wishes of the parties.” Regional Rail Reor-
ganization Act Cases, 419 U. S. 102, 138 (1974). (Foot-
note omitted.)

Our analysis of the questions of mootness and of our ability 
to adjudicate the claims of the class in this case is consistent 
with the long-established rule that this Court will not “for-
mulate a rule of constitutional law broader than is required by 
the precise facts to which it is to be applied.” Liverpool, 
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N. Y. & P. S. S. Co. v. Emigration Comm’rs, 113 U. S. 33, 39 
(1885). The judgment of the District Court is vacated, and 
the case is remanded for further proceedings consistent with 
this opinion.

It is so ordered.

Mr . Justic e  Brennan , with whom Mr . Justi ce  Marsha ll  
joins, dissenting.

As was true three Terms ago with respect to another sensi-
tive case brought to this Court, I can “find no justification for 
the Court’s straining to rid itself of this dispute.” DeFunis 
v. Odegaard, 416 U. S. 312, 349 (1974) (Brennan , J., 
dissenting). “Although the Court should, of course, avoid 
unnecessary decisions of constitutional questions, we should 
not transform principles of avoidance of constitutional de-
cisions into devices for sidestepping resolution of difficult 
cases.” Id., at 350.

Pursuant to Fed. Rule Civ. Proc. 23, the District Court, 
on April 29, 1974, certified appellee class consisting of persons 
18 years of age or younger who are or may be committed to 
state mental facilities under Pennsylvania’s Mental Health 
and Mental Retardation Act of 1966. The State not only 
did not then oppose the certification, but to this day urges that 
this Court render a decision on the “important constitutional 
issues . . . that were briefed and argued before this Court.” 
Ante, at 127. Over a score of amici curiae organizations and 
parties similarly joined in presenting their views to us. Or-
dinarily of course, the defendant’s failure to object to a class 
certification waives any defects not related to the “cases or 
controversies” requirement of Art. Ill, cf. O’Shea v. Littleton, 
414 U. S. 488, 494-495 (1974), and would require us to proceed 
to the merits of the dispute.

The Court pointedly does not suggest that the class defini-
tion suffers from constitutionally based jurisdictional defi-
ciencies. Instead, its analysis follows a different route. We 
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are first told that it is likely1 that the claims of the named 
class members are moot. After several pages in which the 
Court parses decisions like Sosna v. Iowa, 419 U. S. 393 
(1975), and Franks v. Bowman Transportation Co., 424 U. S. 
747 (1976), for selected clauses and phrases, thereby attempt-
ing to distinguish the present case from those earlier decisions 
where class claims were allowed to reach decision, the opinion 
ultimately concludes that in their present posture the legal 
claims of the class members “are so unfocused as to make 
informed resolution of them almost impossible,” ante, at 134, 
citing Fusari v. Steinberg, 419 U. S. 379 (1975). Accordingly, 
the Court “decline [s] to pass on the merits of appellees’ 
constitutional claims,” ante, at 134, and remands to the Dis-
trict Court for clarification of the class certification.

What does all this mean? Most importantly, the Court’s 
class-action analysis must be placed in proper perspective, 
for it is obvious that the Court’s extended discussion of 
Sosna, Franks, and like cases is a mere camouflage of dicta 
bearing no relationship to the disposition of this case. Those 
earlier cases merely recognized the continued existence of Art. 
Ill jurisdiction notwithstanding the subsequent mootness of 
the claims of the named parties to a class action. They said 
nothing about this Court’s discretionary authority to remand 
a class claim or any other claim to the lower courts for needed 

1 The statutory modification upon which the Court principally relies for 
mootness pertains solely to mentally ill children 14 or older, whereas the 
class consists of all children who are mentally ill and retarded. Since this 
distinction was irrelevant when the action commenced, the complaint does 
not inform us whether the named class members, while older than 14, 
are mentally ill or mentally retarded. Thus, it is accurate for the Court 
to state that “insofar as the record indicates,” all the named children 
are mentally ill and consequently fall within the purview of the 1976 statu-
tory amendment. Ante, at 128. But, since the record barely scratches 
the surface in this regard, it is possible that some of the children have 
been committed because of retardation. If so, the Court’s supposition 
that the claims of the named parties are mooted is inaccurate and pre-
sumably can be corrected by the District Court on remand.
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clarification. Thus, in the present case, the fact that the 
claims of the named plaintiffs may or may not be mooted, 
ante, at 128-129, is irrelevant, for, if the condition of the 
record so requires, a remand to clarify matters necessary to 
permit proper consideration of the issues in this appeal would 
be warranted regardless of whether the named parties re-
mained in the case. Similarly, the Court’s various sugges-
tions that these named plaintiffs “left” the class in a manner 
distinguishable from those in Sosna and Franks, ante, at 132, 
and that the issues presented herein are “not capable of 
repetition, yet evading review,” ante, at 133, are without 
meaning. This Court’s power to remand cases as in Fusavi v. 
Steinberg is in no way dependent on these factors, and is not 
foreclosed by the existence of Art. Ill jurisdiction as found 
in Franks, Sosna, and their progeny.

Indeed, it is clear that for all the extraneous discussion of 
Sosna and Franks, the decision today follows those cases, for 
it recognizes that an Art. Ill “case or controversy” persists 
in this instance notwithstanding the apparent mootness of the 
claims of named plaintiffs, and, therefore, confirms that our 
jurisdiction is constitutionally viable. Otherwise, of course, 
the Court could not, as it does today, voluntarily “decline” to 
pass on the merits of the suit, ante, at 134, but rather would 
be compelled to avoid any such decision. While, as shall be 
seen, I disagree that the modification of Pennsylvania law 
warrants even a clarifying remand in this instance, I think it 
particularly unwise to hide a purely discretionary decision be-
hind the language of Art. Ill jurisdiction. After all, the action 
actually taken today by the Court—a remand for consideration 
in light of intervening law—is regularly ordered in one or two 
short paragraphs without such fanfare or gratuitous discus-
sion. See, e. g., Philadelphia v. New Jersey, 430 U. S. 141 
(1977) ; cf. Cook v. Hudson, 429 U. S. 165 (1976).

I do not express this objection to the Court’s opinion due to 
a concern for craft alone. Jurisdictional and procedural mat-
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ters regularly dealt with by the Court often involve complex 
and esoteric concepts. An opinion that is likely to lead to 
misapplication of these principles will cost litigants dearly 
and will needlessly consume the time of lower courts in at-
tempting to decipher and construe our commands. Conse-
quently, I have frequently voiced my concern that the recent 
Art. Ill jurisprudence of this Court in such areas as moot-
ness and standing is creating an obstacle course of confusing 
standardless rules to be fathomed by courts and litigants, see, 
e. g., Warth v. Seldin, 422 U. S. 490,519-530 (1975) (Brennan , 
J., dissenting); DeFunis v. Odegaard, 416 U. S., at 348-350 
(Brennan , J., dissenting), without functionally aiding in the 
clear, adverse presentation of the constitutional questions pre-
sented. As written, today’s opinion can only further stir up 
the jurisdictional stew and frustrate the efforts of litigants 
who legitimately seek access to the courts for guidance on the 
content of fundamental constitutional rights.

In this very case, for example, we deny to the parties and 
to numerous amici intervenors an authoritative constitutional 
ruling for a reason that at best has only surface plausibility. 
In truth, the Court’s purported concern for the “lack of homo-
geneity” among the children in the class is meaningless in the 
context of this appeal. The District Court’s judgment estab-
lished and applied a minimum threshold of due process rights 
available across the board to all children who are committed 
to mental facilities by their parents pursuant to Pennsylvania 
law. The core of the mandated rights, essentially the non- 
waivable appointment of counsel for every child and the con-
vening of commitment hearings within specified time periods,2 
applies equally to all Pennsylvania children who are subject 
to parental commitment. In reviewing the propriety of these 

2 In brief, the District Court mandated a probable-cause hearing within 
72 hours of the initial detention followed by a complete postcommitment 
hearing within two weeks thereafter. 402 F. Supp. 1039, 1049 (ED Pa. 
1975).
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threshold constitutional requirements, our inquiry is not to any 
meaningful extent affected by the intervening change in 
Pennsylvania law.3 Indeed, we are informed by Pennsylvania 
officials that the 1976 amendment, by abolishing parental 
commitment of mentally ill children over 14, merely serves 
to eliminate 20% of the members of the certified class from the 
lawsuit. Reply Brief for Appellants 1. The amendment, 
however, bears no relationship whatever to the District Court’s 
judgment insofar as it pertains to the remaining 80% of the 
class—that is, to those children who can still be committed 
by their parents.4 The Commonwealth of Pennsylvania itself 

3 The September 1, 1973, regulations, on which the Court additionally 
places some reliance, are even less relevant to the proper disposition of this 
case. Under these regulations, the procedural rights of juveniles 13 or 
older underwent change following commencement of this suit. These 
older juveniles now must be informed of their rights within 24 hours of 
commitment and must be given the telephone number of an attorney. 
Should the retarded or mentally ill child be capable and willing to take the 
initiative, he may object to this commitment, contact his lawyer, and re-
quest a hearing. The hospital then can file an involuntary commitment 
petition, whereby the child remains in the institution pending the hearing 
on his commitment; the regulations fix no time period in which this hear-
ing must be held. In its consideration of this case, the District Court was 
fully aware of these regulations, but concluded that they do not resolve the 
constitutional infirmities that it found to inhere in Pennsylvania’s statutory 
scheme. Id., at 1042-1043, n. 5. In particular, the regulations fall far 
short of satisfying the lower court’s judgment in its failure to guarantee to 
every child the nonwaivable guidance of an attorney and a prompt com-
mitment hearing within a specified time period. For this reason, the 
Court’s concern that the class is subdivided into “a bewildering lineup of 
permutations and combinations,” ante, at 130, actually is of no constitu-
tional significance to the decision of this suit. For even taking the regu-
lations into account, all the children who can be committed by their 
parents continue to be held pursuant to procedures as to which plaintiffs 
complain, and as to which the District Court concluded, constitutional 
standards are not satisfied.

4 The 1976 Act does provide that, with respect to all children, a “re-
sponsible party” may step forward and challenge a child’s commitment 
by filing a petition in the juvenile court requesting the appointment 



142 OCTOBER TERM, 1976

Bre nn an , J., dissenting 431 U. S.

acknowledges that u[o]ver three-fourths of the plaintiff 
class . . . are subject to the very statutes which the lower 
court examined, declared unconstitutional, and enjoined.” 
Id., at 3. The Court’s disposition of this case, therefore, 
ensures nothing but an opportunity for the waste of valu-
able time and energy. At most, the District Court on re-
mand realistically can be expected to confirm that 20% of 
the children no longer are members of the class, while reaffirm-
ing its carefully considered judgment as to the remaining 80%. 
I do not understand why we do not spare the District Court 
this purely mechanical task of paring down the class, for 
nothing would now prevent us from excluding 20% of the 
children from our consideration of the merits and evaluating 
the District Court’s judgment as it affects the remaining 80%. 
See, e. g., Franks v. Bowman Transportation Co., 424 U. S., at 
755-757.

Nor can the Court’s action be justified by its order to the 
District Court that new class representatives with live claims 
be substituted to press forward with the suit. For, again, in 
the posture of this case, this is purely a matter of form. 
Franks, Sosna, and Gerstein v. Pugh, 420 U. S. 103, 110- 
111, n. 11 (1975), plainly recognize and act upon the 
premise that, given the representative nature of class ac-
tions,5 the elimination of named plaintiffs ordinarily will 
have no effect on the “concrete adverseness which sharp-
ens the presentation of issues upon which the Court so largely 
depends for illumination of difficult constitutional questions.” 

of an attorney and the convening of a hearing. Mental Health Pro-
cedures Act § 206 (b) (1976). Given that the most likely “responsible 
party,” the child’s parents, are the persons seeking his institutionalization, 
Pennsylvania itself recognizes that this amounts to “no real change in the 
law” and to no “additional procedural protections.” Reply Brief for 
Appellants 1-2, n. 3.

5 See, e. g., Craig v. Boren, 429 U. S. 190, 194 (1976); Singleton v. 
Wulfj, 428 U. S. 106, 117-118 (1976) (opinion of Bla ck mu n , J.).
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Baker v. Carr, 369 U. S. 186, 204 (1962). Certainly, in this 
appeal there can be no question of adequate adversity and 
cogency of argument. Attorneys for the class continue dili-
gently to defend their judgment in behalf of the children who 
are still within the purview of Pennsylvania’s parental com-
mitment law. Pennsylvania equally diligently resists the 
District Court’s judgment and pressures for a controlling con-
stitutional decision. And a vast assortment of amici curiae 
ranging from sister States to virtually all relevant professional 
organizations have submitted briefs informing our deliber-
ations from every perspective and orientation plausibly rele-
vant to the case. In brief, the Court’s assertion of its in-
ability “to make informed resolution of” the issues is, in this 
instance, pure fancy.

I do not believe that we discharge our institutional duty 
fairly, or properly service the constituencies who depend on 
our guidance, by issuing meaningless remands that play waste-
ful games with litigants and lower courts.6 Therefore, I re-

6 On several occasions, the Court complains that my position, in char-
acterizing today’s action as meaningless and wasteful, fails to give due 
consideration to the requirements of Art. Ill and Rule 23. Ante, at 
131 n. 12, 134 n. 15. This contention is seriously misleading. When 
the class was duly certified in 1974, both Rule 23 and Art. Ill were 
properly complied with—as I agree they must be. The Rule 23 issue is 
no longer before us, for we cannot, some three years later, sua sponte and 
over the objection of all parties, challenge compliance with a Rule of- 
Civil Procedure, unless, of course, noncompliance or some intervening cir-
cumstance serves to undercut our jurisdiction. That is not the case here, 
however, for both the majority and I are in agreement that no juris-
dictional defect is to be found. In sum, therefore, the inquiry applicable 
to this case is the following: Does this Court properly exercise its discre-
tion through its remand to the District Court when (1) our Art. Ill 
jurisdiction is sound, and (2) the class plaintiff was properly certified 
pursuant to Federal Rule, and (3) no party objected or today objects to the 
certification, and (4) the class continues to possess live claims and a Dis-
trict Court judgment that are unaffected by any constitutionally relevant 
changes in state law, and (5) the substance of the constitutional con-
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spectfully dissent from the Court’s disposition of this case. 
Because the Court does not address the important constitu-
tional questions presented, I too shall defer the expression of 
my views, pending the Court’s inevitable review of those ques-
tions in a later case.

tentions continue to be litigated cogently by both parties? When these 
factors are fairly taken into account, the conclusion is plain that today’s 
action can be justified neither by the quasi-jurisdictional language which 
the Court needlessly includes in its opinion, nor by sound, practical con-
siderations of discretion.
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HENDERSON, CORRECTIONAL SUPERINTENDENT 
v. KIBBE

CERTIORIARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 75-1906. Argued March 1, 1977—Decided May 16, 1977

Respondent and his codefendant, after robbing an intoxicated man in 
their car, abandoned him at night on an unlighted, rural road where 
the visibility was obscured by blowing snow. Twenty or thirty minutes 
later, while helplessly seated in the road, the man was struck and killed 
by a speeding truck. Respondent and his accomplice were subsequently 
convicted in a New York trial court of grand larceny, robbery, and 
second-degree murder. A New York statute provides that a person is 
guilty of second-degree murder when “[u]nder circumstances evincing a 
depraved indifference to human life, he recklessly engages in conduct 
which creates a grave risk of death to another person, and thereby 
causes the death of another person.” Although the element of causa-
tion was stressed in the arguments of both defense counsel and the 
prosecution at the trial, neither party requested an instruction on the 
meaning of the "thereby causes” language of the statute and none was 
given. The trial judge, however, did read to the jury the statute and 
the indictment tracking the statutory language, and advised the jury 
that all elements of the crime charged must be proved beyond a rea-
sonable doubt and that a “person acts recklessly with respect to a result 
or to a circumstance described by a statute defining an offense when he 
is aware of and consciously disregards a substantial and unjustifiable risk 
that such result will occur.” Respondent’s conviction was upheld on 
appeal, the New York Court of Appeals rejecting the argument that 
the truckdriver’s conduct constituted an intervening cause that relieved 
the defendants of criminal responsibility for the victim’s death. Re-
spondent then filed a habeas corpus petition in Federal District Court, 
which refused to review, as not raising a question of constitutional 
dimension, respondent’s attack on the sufficiency of the jury charge. 
The Court of Appeals reversed, holding, on the authority of In re 
Winship, 397 U. S. 358, that since the Constitution requires proof 
beyond a reasonable doubt of every fact necessary to constitute the 
crime charged, the failure to instruct the jury on an essential element 
as complex as the causation issue in this case created an impermissible 
risk that the jury had not made a finding that the Constitution requires.
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Held: The trial judge’s failure to instruct the jury on the issue of 
causation was not constitutional error requiring the District Court to 
grant habeas corpus relief. Pp. 153-157.

(a) The omission of the causation instruction did not create a danger 
that the jury failed to make an essential factual determination as 
required by Winship, supra, where there can be no question from the 
record that the jurors were informed that the issue of causation was 
an element which required decision, and where they were instructed 
that all elements of the crime must be proved beyond a reasonable 
doubt. Pp. 153-154.

(b) The opinion of the New York Court of Appeals makes it clear 
that an adequate instruction would have told the jury that if the 
ultimate harm should have been foreseen as being reasonably related to 
the defendants’ conduct, that conduct should be regarded as having 
caused the victim’s death. There is no reason to believe that the jury 
would have reached a different verdict if such an instruction had been 
given. By returning a guilty verdict the jury necessarily found, in 
accordance with the trial court’s instruction on recklessness, that re-
spondent was “aware of and consciously disregarded a substantial and 
unjustifiable risk” that death would occur. This finding logically 
included a determination that the ultimate harm was foreseeable. Pp. 
154-157.

534 F. 2d 493, reversed.

Stev en s , J., delivered the opinion of the Court, in which Bre nna n , 
Stew art , Whi te , Mar sha ll , Bla ck mu n , and Pow ell , JJ., joined. 
Bur ge r , C. J., filed an opinion concurring in the judgment, post, p. 157. 
Reh nq ui st , J., took no part in the consideration or decision of the case.

Lillian Zeisel Cohen, Assistant Attorney General of New 
York, argued the cause for petitioner. With her on the briefs 
were Louis J. Lefkowitz, Attorney General, Samuel A. Hirsho- 
witz, First Assistant Attorney General, and Margery Evans 
Reifler, Assistant Attorney General.

Sheila Ginsberg argued the cause for respondent. With her 
on the brief were William E. Hellerstein and Phylis Skloot 
Bamberger .*

*Lawrence T. Kurlander filed a brief for Monroe County, N. Y., as 
amicus curiae.
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Mr . Justice  Stevens  delivered the opinion of the Court.
Respondent is in petitioner’s custody pursuant to a con-

viction for second-degree murder. The question presented to 
us is whether the New York State trial judge’s failure to 
instruct the jury on the issue of causation was constitutional 
error requiring a Federal District Court to grant habeas corpus 
relief. Disagreeing with a divided panel of the Court of 
Appeals for the Second Circuit, we hold that it was not.

On the evening of December 30, 1970, respondent and his 
codefendant encountered a thoroughly intoxicated man named 
Stafford in a bar in Rochester, N. Y.1 After observing Staf-
ford display at least two $100 bills,2 they decided to rob him 
and agreed to drive him to a nearby town. While in the 
car, respondent slapped Stafford several times, took his money, 
and, in a search for concealed funds, forced Stafford to lower 
his trousers and remove his boots. They then abandoned him 
on an unlighted, rural road, still in a state of partial undress, 
and without his coat or his glasses. The temperature was 
near zero, visibility was obscured by blowing snow, and snow 
banks flanked the roadway. The time was between 9:30 and 
9:40 p. m.

At about 10 p. m., while helplessly seated in a traffic lane 
about a quarter mile from the nearest lighted building, Stafford 
was struck by a speeding pickup truck. The driver testified 
that while he was traveling 50 miles per hour in a 40-mile 
zone, the first of two approaching cars flashed its lights— 
presumably as a warning which he did not understand. Im-
mediately after the cars passed, the driver saw Stafford sitting 
in the road with his hands in the air. The driver neither 
swerved nor braked his vehicle before it hit Stafford. Staf- 
ford was pronounced dead upon arrival at the local hospital.

1A pathologist testified that the alcohol content in Stafford’s blood was 
indicative of a “very heavy degree of intoxication.” App. 58.

2Tr. 723.
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Respondent and his accomplice were convicted of grand 
larceny, robbery, and second-degree murder.3 Only the con-
viction of murder, as defined in N. Y. Penal Law § 125.25 (2) 
(McKinney 1975), is now challenged. That statute provides 
that “ [a] person is guilty of murder in the second degree” 
when “[u]nder circumstances evincing a depraved indifference 
to human life, he recklessly engages in conduct which creates a 
grave risk of death to another person, and thereby causes the 
death oj another person.” (Emphasis added.)

Defense counsel argued that it was the negligence of the 
truckdriver, rather than the defendants’ action, that had 
caused Stafford’s death, and that the defendants could not 
have anticipated the fatal accident.4 On the other hand, the 
prosecution argued that the death was foreseeable and would 
not have occurred but for the conduct of the defendants who 

3 Respondent was sentenced to concurrent terms of 15 years to life 
on the murder conviction; 5-15 years on the robbery conviction; and an 
indeterminate term of up to four years on the grand larceny conviction.

4 “Let’s look at this indictment. Count 1 says and I will read the 
important part. That the defendant, ‘Felon [i]ously and under circum-
stances evincing a depraved indifference to human life recklessly engaged 
in conduct which created a grave risk of death to another person, to wit, 
George Stafford and thereby caused the death of George Stafford.’ So, you 
can see by the accent that I put on reaching that, the elements of this 
particular crime, and which must be proven beyond a reasonable doubt.

“. . . [Yjou are going to have to honestly come to the conclusion that 
here is three people, all three drinking, and that these two, or at least my 
client were in a position to perceive this grave risk, be aware of it and 
disregard it. Perceive that Mr. Stafford would sit in the middle of the 
northbound lane, that a motorist would come by who was distracted by 
flashing lights in the opposite lane, who then froze at the wheel, who then 
didn’t swerve, didn’t brake, and who was violating the law by speeding, 
and to make matters worse, he had at that particular time, because of 
what the situation was, he had low beams on, that is a lot of anticipation. 
That is a lot of looking forward. Are you supposed to anticipate that 
somebody is going to break the law when you move or do something? 
I think that is a reasonable doubt.” App. 68.
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therefore were the cause of death.5 Neither party requested 
the trial judge to instruct the jury on the meaning of the stat-
utory requirement that the defendants’ conduct “thereby 
cause [d] the death of another person,” and no such instruction 
was given. The trial judge did, however, read the indictment 
and the statute to the jury and explained the meaning of some 
of the statutory language. He advised the jury that a “person 
acts recklessly with respect to a result or to a circumstance 
described by a statute defining an offense when he is aware of 
and consciously disregards a substantial and unjustifiable risk 
that such result will occur or that such circumstance exists.” 
App. 89 (emphasis added).

The Appellate Division of the New York Supreme Court 
affirmed respondent’s conviction. People v. Kibbe, 41 App. 
Div. 2d 228, 342 N. Y. S. 2d 386 (1973). Although respondent 
did not challenge the sufficiency of the instructions to the jury 
in that court, Judge Cardamone dissented on the ground that 
the trial court’s charge did not explain the issue of causation 

5 “As I mentioned not only does the first count contain reference to 
and require proof of a depraved indifference to a human life, it proves 
that the defendant recklessly engaged in conduct which created a risk of 
death in that they caused the death of George Stafford. Now, I very 
well know, members of the jury, you know, that quite obviously the acts 
of both of these defendants were not the only the direct or the most pre-
ceding cause of his death. If I walked with one of you downtown, you 
know, and we went across one of the bridges and you couldn’t swim and I 
pushed you over and you drowned because you can’t swim, I suppose you 
can say, well, you drowned because you couldn’t swim. But of course, the 
fact is that I pushed you over. The same thing here. Sure, the death, the 
most immediate, the most preceding, the most direct cause of Mr. Stafford’s 
death was the motor vehicle .... But how did he get there? Or to put 
it differently, would this man be dead had it not been for the acts of these 
two defendants? And I submit to you, members of the jury, that the 
acts of these two defendants did indeed cause the death of Mr. Stafford. 
He didn’t walk out there on East River Road. He was driven out there. 
His glasses were taken and his identification was taken and his pants were 
around his ankles.” Id., at 75-76.
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or include an adequate discussion of the necessary mental state. 
That judge expressed the opinion that “the jury, upon proper 
instruction, could have concluded that the victim’s death by 
an automobile was a remote and intervening cause.” 6

The New York Court of Appeals also affirmed. 35 N. Y. 
2d 407, 321 N. E. 2d 773 (1974). It identified the causation 
issue as the only serious question raised by the appeal, and 
then rejected the contention that the conduct of the driver 
of the pickup truck constituted an intervening cause which 
relieved the defendants of criminal responsibility for Staf-
ford’s death. The court held that it was “not necessary that 
the ultimate harm be intended by the actor. It will suffice 
if it can be said beyond a reasonable doubt, as indeed it can 
be here said, that the ultimate harm is something which 
should have been foreseen as being reasonably related to the 
acts of the accused.” 7 The court refused to consider the ade-
quacy of the charge to the jury because that question had not 
been raised in the trial court.

641 App. Div. 2d, at 231, 342 N. Y. S. 2d, at 390. He added: 
“There are no statutory provisions dealing with intervening causes—nor is 
civil case law relevant in this context. The issue of causation should have 
been submitted to the jury in order for it to decide whether it would be 
unjust to hold these appellants liable as murderers for the chain of events 
which actually occurred. Such an approach is suggested in the American 
Law Institute Model Penal Code (see Comment, § 2.03, pp. 133, 134 of 
Tentative Draft No. 4).” Id., at 231-232, 342 N. Y. S. 2d, at 390.
The dissent did not cite any New York authority describing the causation 
instruction that should have been given.

7 35 N. Y. 2d, at 412, 321 N. E. 2d, at 776. The New York court added:
“We subscribe to the requirement that the defendants’ actions must be 

a sufficiently direct cause of the ensuing death before there can be any 
imposition of criminal liability, and recognize, of course, that this standard 
is greater than that required to serve as a basis for tort liability. Applying 
these criteria to the defendants’ actions, we conclude that their activities 
on the evening of December 30, 1970 were a sufficiently direct cause of the 
death of George Stafford so as to warrant the imposition of criminal sanc-
tions. In engaging in what may properly be described as a despicable
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Respondent then filed a petition for a writ of habeas corpus 
in the United States District Court for the Northern Dis-
trict of New York, relying on 28 U. S. C. § 2254. The District 
Court held that the respondent’s attack on the sufficiency of 
the charge failed to raise a question of constitutional dimen-
sion and that, without more, “the charge is not reviewable 
in a federal habeas corpus proceeding.” App. 21.

The Court of Appeals for the Second Circuit reversed, 534 
F. 2d 493 (1976). In view of the defense strategy which con-
sistently challenged the sufficiency of the proof of causation, 
the majority held that the failure to make any objection to the 
jury instructions was not a deliberate bypass precluding fed-
eral habeas corpus relief,8 but rather was an “obviously inad-
vertent” omission. Id., at 497. On the merits, the court held 
that since the Constitution requires proof beyond a reasonable 
doubt of every fact necessary to constitute the crime, In re 
Winship, 397 U. S. 358, 364, the failure to instruct the jury on 
an essential element as complex as the causation issue in this 
case created an impermissible risk that the jury had not made 
a finding that the Constitution requires.9

course of action, Kibbe and Krall left a helplessly intoxicated man without 
his eyeglasses in a position from which, because of these attending circum-
stances, he could not extricate himself and whose condition was such that 
he could not even protect himself from the elements. The defendants do 
not dispute the fact that their conduct evinced a depraved indifference to 
human life which created a grave risk of death, but rather they argue that 
it was just as likely that Stafford would be miraculously rescued by a good 
[S]amaritan. We cannot accept such an argument. There can be little 
doubt but that Stafford would have frozen to death in his state of undress 
had he remained on the shoulder of the road. The only alternative left to 
him was the highway, which in his condition, for one reason or another, 
clearly foreboded the probability of his resulting death.” Id., at 413, 321 
N. E. 2d, at 776.

8 Cf. Humphrey v. Cady, 405 U. S. 504, 517; Fay v. Noia, 372 U. S. 391, 
427-428, 438-439.

9 “The omission of any definition of causation, however, permitted the 
jury to conclude that the issue was not before them or that causation
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Because the Court of Appeals decision appeared to con-
flict with this Court’s holding in Cupp v. Naughten, 414 U. S. 
141, we granted certiorari, 429 U. S. 815.

Respondent argues that the decision of the Court of Appeals 
should be affirmed on either of two independent grounds: 
(1) that the omission of an instruction on causation created 
the danger that the jurors failed to make an essential factual 
determination as required by Winship; or (2) assuming that 
they did reach the causation question, they did so without 
adequate guidance and might have rendered a different ver-
dict under proper instructions. A fair evaluation of the omis-
sion in the context of the entire record requires rejection of 
both arguments.10

could be inferred merely from the fact that Stafford’s death succeeded his 
abandonment by Kibbe and Krall.

“. . . The possibility that jurors, as laymen, may misconstrue the evidence 
before them makes mandatory in every case instruction as to the legal 
standards they must apply. . . . Error in the omission of an instruction 
is compounded where the legal standard is complex and requires that fine 
distinctions be made. That is most assuredly the situation in this case. It 
has been held that where death is produced by an intervening force, such 
as Blake’s operation of his truck, the liability of one who put an antecedent 
force into action will depend on the difficult determination of whether the 
intervening force was a sufficiently independent or supervening cause of 
death. See W. LaFave & A. Scott, Criminal Law 257-263 (1972) (collect-
ing cases). The few cases that provide similar factual circumstances 
suggest that the controlling questions are whether the ultimate result was 
foreseeable to the original actor and whether the victim failed to do some-
thing easily within his grasp that would have extricated him from danger.” 
534 F. 2d, at 498-499 (footnotes omitted).

In dissent, Judge Mansfield reasoned that the arguments of counsel, the 
reading of the statutory definition of the crime, and the general instruc-
tions made it clear to the jury that they had to find beyond a reasonable 
doubt that defendants’ conduct was a direct cause of Stafford’s death 
and that the death was not attributable solely to the truckdriver. Even 
though instructions on intervening cause might have been helpful, Judge 
Mansfield concluded that the omission was not constitutional error.

10 “In determining the effect of this instruction on the validity of re-
spondent’s [state] conviction, we accept at the outset the well-established
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I
The Court has held “that the Due Process Clause protects 

the accused against conviction except upon proof beyond a 
reasonable doubt of every fact necessary to constitute the 
crime with which he is charged.” In re Winship, supra, at 
364. One of the facts which the New York statute required 
the prosecution to prove is that the defendants’ conduct caused 
the death of Stafford. As the New York Court of Appeals 
held, the evidence was plainly sufficient to prove that fact 
beyond a reasonable doubt. It is equally clear that the record 
requires us to conclude that the jury made such a finding.

There can be no question about the fact that the jurors 
were informed that the case included a causation issue that 
they had to decide. The element of causation was stressed in 
the arguments of both counsel. The statutory language, 
which the trial judge read to the jury, expressly refers to the 
requirement that defendants’ conduct “cause [d] the death 
of another person.” The indictment tracks the statutory 
language; it was read to the jurors and they were given a copy 
for use during their deliberations. The judge instructed the 
jury that all elements of the crime must be proved beyond a 
reasonable doubt. Whether or not the arguments of counsel 
correctly characterized the law applicable to the causation 
issue, they surely made it clear to the jury that such an issue

proposition that a single instruction to a jury may not be judged in artifi-
cial isolation, but must be viewed in the context of the overall charge. 
Boyd n . United States, 271 U. S. 104, 107 (1926). While this does not 
mean that an instruction by itself may never rise to the level of con-
stitutional error, see Cool v. United States, 409 U. S. 100 (1972), it does 
recognize that a judgment of conviction is commonly the culmination of a 
trial which includes testimony of witnesses, argument of counsel, receipt of 
exhibits in evidence, and instruction of the jury by the judge. Thus not 
only is the challenged instruction but one of many such instructions, but 
the process of instruction itself is but one of several components of the 
trial which may result in the judgment of conviction.” Cupp n . Naughten, 
414 U. S. 141, 146-147.
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had to be decided. It follows that the objection predicated 
on this Court’s holding in Winship is without merit.

II
An appraisal of the significance of an error in the instruc-

tions to the jury requires a comparison of the instructions 
which were actually given with those that should have been 
given. Orderly procedure requires that the respective ad-
versaries’ views as to how the jury should be instructed be 
presented to the trial judge in time to enable him to deliver 
an accurate charge and to minimize the risk of committing 
reversible error.11 It is the rare case in which an improper 
instruction will justify reversal of a criminal conviction when 
no objection has been made in the trial court.12

The burden of demonstrating that an erroneous instruction 
was so prejudicial that it will support a collateral attack on 
the constitutional validity of a state court’s judgment is even 
greater than the showing required to establish plain error 
on direct appeal.13 The question in such a collateral proceed-
ing is “whether the ailing instruction by itself so infected the 
entire trial that the resulting conviction violates due process,” 
Cupp v. Naughten, 414 U. S., at 147, not merely whether “the 
instruction is undesirable, erroneous, or even ‘universally 
condemned,’ ” id., at 146.

11 Allis v. United States, 155 U. S. 117, 122-123; Harvey v. Tyler, 2 Wall. 
328, 339; see, e. g., Lopez v. United States, 373 U. S. 427, 436.

12 In Namet v. United States, 373 U. S. 179, 190, the Court characterized 
appellate consideration of a trial court error which was not obviously 
prejudicial and which the defense did not mention during the trial as 
“extravagant protection.” See Boyd v. United States, 271 U. S. 104, 108.

13 The strong interest in preserving the finality of judgments, see, e. g., 
Blackledge v. Allison, ante, p. 83 (Pow el l , J., concurring); Schneckloth 
n . Bustamonte, 412 U. S. 218, 256-266 (Pow ell , J., concurring), as well 
as the interest in orderly trial procedure, must be overcome before col-
lateral relief can be justified. For a collateral attack may be made many 
years after the conviction when it may be impossible, as a practical mat-
ter, to conduct a retrial.
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In this case, the respondent’s burden is especially heavy 
because no erroneous instruction was given; his claim of prej-
udice is based on the failure to give any explanation—beyond 
the reading of the statutory language itself—of the causation 
element. An omission, or an incomplete instruction, is less 
likely to be prejudicial than a misstatement of the law. 
Since this omission escaped notice on the record until Judge 
Cardamone filed his dissenting opinion at the intermediate 
appellate level, the probability that it substantially affected 
the jury deliberations seems remote.

Because respondent did not submit a draft instruction on 
the causation issue to the trial judge, and because the New 
York courts apparently had no previous occasion to construe 
this aspect of the murder statute, we cannot know with cer-
tainty precisely what instruction should have been given as 
a matter of New York law. We do know that the New York 
Court of Appeals found no reversible error in this case; and 
its discussion of the sufficiency of the evidence gives us guid-
ance about the kind of causation instruction that would have 
been acceptable.

The New York Court of Appeals concluded that the evi-
dence of causation was sufficient because it can be said beyond 
a reasonable doubt that the “ultimate harm” was “some-
thing which should have been foreseen as being reasonably 
related to the acts of the accused.” It is not entirely clear 
whether the court’s reference to “ultimate harm” merely re-
quired that Stafford’s death was foreseeable, or, more nar-
rowly, that his death by a speeding vehicle was foreseeable.14 
In either event, the court was satisfied that the “ultimate 
harm” was one which “should have been foreseen.” Thus, an 
adequate instruction would have told the jury that if the 

14 35 N. Y. 2d, at 412-413, 321 N. E. 2d, at 776. The passage of the 
opinion quoted in n. 7, supra, emphasizes the obvious risk of death by 
freezing, suggesting that defendants need not have foreseen the precise 
manner in which the death did occur.
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ultimate harm should have been foreseen as being reasonably 
related to defendants’ conduct, that conduct should be re-
garded as having caused the death of Stafford.

The significance of the omission of such an instruction may 
be evaluated by comparison with the instructions that were 
given. One of the elements of respondent’s offense is that 
he acted “recklessly,” supra, at 148,149. By returning a guilty 
verdict, the jury necessarily found, in accordance with its 
instruction on recklessness, that respondent was “aware of 
and consciously disregard[ed] a substantial and unjustifiable 
risk” 15 that death would occur. A person who is “aware of 
and consciously disregards” a substantial risk must also fore-
see the ultimate harm that the risk entails. Thus, the jury’s 
determination that the respondent acted recklessly necessarily 
included a determination that the ultimate harm was foresee-
able to him.

In a strict sense, an additional instruction on foreseeability 
would not have been cumulative because it would have related 
to an element of the offense not specifically covered in the 
instructions given. But since it is logical to assume that the 
jurors would have responded to an instruction on causation 
consistently with their determination of the issues that were 
comprehensively explained, it is equally logical to conclude 
that such an instruction would not have affected their ver-
dict.16 Accordingly, we reject the suggestion that the omis-
sion of more complete instructions on the causation issue “so

15 Supra, at 149. In charging the jury on recklessness the trial judge 
quoted the statutory definition of that term in N. Y. Penal Law § 15.05 
(3) (McKinney 1975).

16 In fact, it is not unlikely that a complete instruction on the causation 
issue would actually have been favorable to the prosecution. For exam-
ple, an instruction might have been patterned after the following example 
given in W. LaFave & A. Scott, Criminal Law 260 (1972):
“A, with intent to kill B, only wounds B, leaving him lying uncon-
scious in the unlighted road on a dark night, and then C, driving along 
the road, runs over and kills B. Here C’s act is a matter of coincidence 



HENDERSON v. KIBBE 157

145 Bur ge r , C. J., concurring in judgment

infected the entire trial that the resulting conviction violated 
due process.” Even if we were to make the unlikely assump-
tion that the jury might have reached a different verdict pur-
suant to an additional instruction, that possibility is too 
speculative to justify the conclusion that constitutional error 
was committed.

The judgment is reversed.
It is so ordered.

Mr . Just ice  Rehnquis t  took no part in the consideration 
or decision of this case.

Mr . Chief  Justice  Burger , concurring in the judgment.
I concur in the judgment, but I find it unnecessary to 

resolve the question of New York criminal law considered by 
the Court, ante, at 155-157. In my view, the federal court was 
precluded from granting respondent’s petition for collateral 
relief under 28 U. S. C. § 2254 because he failed to object to 
the jury instructions at the time they were given. By that 
failure he waived any claim of constitutional error. This was 
precisely why the New York Court of Appeals refused to 
consider respondent’s belated claim. Cf. Henry v. Mississippi, 
379 U. S. 443 (1965).

This Court has held that under certain circumstances a 
defendant’s failure to comply with state procedural require-
ments will not be deemed a waiver of federal constitutional 
rights, unless it is shown that such bypass was the result of 
a deliberate tactical decision. See Fay v. Noia, 372 U. S. 391 
(1963); Humphrey v. Cady, 405 U. S. 504 (1972). These 

rather than a response to what A has done, and thus the question is 
whether the subsequent events were foreseeable, as they undoubtedly were 
in the above illustration.”
Such an instruction would probably have been more favorable to the 
prosecution than the instruction on recklessness which the court actually 
gave.
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cases, however, involved posi-trial omissions of a technical 
nature which would be unlikely to jeopardize substantial state 
interests. Midtrial omissions such as occurred in this case, 
on the other hand, are substantially different. “It is one 
thing to fail to utilize the [state] appeal process to cure a de-
fect which already inheres in a judgment of conviction, but it is 
quite another to forgo making an objection or exception which 
might prevent the error from ever occurring.” Mullaney v. 
Wilbur, 421 U. S. 684, 704 n. (1975) (Rehnquist , J., concur-
ring) ;*  see Estelle v. Williams, 425 U. S. 501, 513-514 (1976) 
(Powell , J., concurring). Thus, by failing to object to the 
jury charge, respondent injected into the trial process the very 
type of error which the objection requirement was designed to 
avoid. Federal courts may not overlook such failure on 
collateral attack.

The “deliberate bypass” doctrine of Fay v. Noia, supra, 
should not be extended to midtrial procedural omissions which 
impair substantial state interests. I would simply hold that 
the United States District Court was barred from examining 
the substance of respondent’s constitutional claim, and rest our 
reversal of the Court of Appeals on that ground.

*This is not a case such as Mvllaney, where the State’s highest court 
ruled on the defendant’s claim even though he failed to raise the issue at 
trial. Rather, as the Court notes, ante, at 150, the New York Court of 
Appeals here expressly refused to rule on the adequacy of the charge be-
cause respondent failed to object in the trial court.
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CHAPPELLE v. GREATER BATON ROUGE AIRPORT 
DISTRICT et  al .

ON APPEAL FROM THE COURT OF APPEAL OF LOUISIANA FOR THE 
FIRST CIRCUIT

No. 76-352. Argued April 25, 1977—Decided May 16, 1977

329 So. 2d 810, reversed.

Herschel C. Adcock argued the cause and filed a brief for 
appellant.

Joseph F. Keogh argued the cause and filed a brief for 
appellees.

Per  Curiam .
The judgment is reversed. Turner v. Fouche, 396 U. S. 346, 

361-364 (1970).

Mr . Justi ce  Rehnquist , dissenting.
Appellant, E. C. Chappelle, Jr., wished to serve, upon 

appointment, as a commissioner on the Greater Baton Rouge 
Airport Commission. He, however, was deemed not qualified 
since, at the time of his appointment, he owned no “property 
assessed in East Baton Rouge Parish,” as required by Loui-
siana Act 151 of 1969. The sole requirement is that he own 
property, whether real or personal, that is assessed in that 
parish. We sit to judge the constitutionality, not the wisdom, 
of this restriction. I am unable to agree that the Constitu-
tion, or prior cases from this Court, require today’s declaration 
of unconstitutionality.

This Court has regularly sustained the imposition of city 
or county residency requirements on municipal employees. 
McCarthy v. Philadelphia Civil Serv. Comm’n, 424 U. S. 645 
(1976); Detroit Police Officers Assn. v. Detroit, 405 U. S. 950 
(1972); see also Bute n . Quinn, 535 F. 2d 1285 (CA7), cert. 
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denied, 429 U. S. 1027 (1976). It is dubious at best whether 
the requirement that a public officeholder own any assessable 
property within a parish is any more burdensome, or any less 
rational, than a requirement that he and his family live in 
that parish.

This Court has also sustained durational residency require-
ments of five and seven years for candidates for the office of 
state governor and senator, Kanapaux v. EUisor, 419 U. S. 891 
(1974); Sununu v. Stark, 420 U. S. 958 (1975). If a State 
can impose a five-year residency requirement on its candidates 
for its highest political office, it should be able to impose a 
minimal locational property requirement on persons seeking 
office in this airport district.

The Louisiana Court of Appeal concluded:
“In enacting Act 151 of 1969, the legislature sought to 
insure that the members of the commission would have 
a substantial interest in performing their duties effectively 
and conscientiously. The legislature could have con-
cluded reasonably that property owners of East Baton 
Rouge Parish would have that interest.” App. 22-23.

Surely it was as reasonable to conclude so in this case as it 
is in situations involving residency, or durational residency, 
requirements. Since I believe today’s opinion is inconsistent 
with these cases, and since, in light of these later cases, I 
would not extend Turner v. Fouche, 396 U. S. 346, 361-364 
(1970), I respectfully dissent.
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TEXAS v. LOUISIANA

No. 36, Orig. Decided June 14, 1976—Decree entered May 16, 1977

Opinion reported: 426 U. S. 465.

DECREE
For the purpose of giving effect to the opinion of this 

Court announced on June 14, 1976, 426 U. S. 465:

It  Is Ordere d , Adjudged  and  Decr eed  As  Follo ws :
1. That the extension of the boundary southerly from the 

point where the line forming the boundary between Texas and 
Louisiana southerly from the Arkansas boundary, intersects 
the geographical middle of the Sabine River (Latitude 31°59' 
56.225" North, Longitude 94°02'33.105" West, said point 
being taken from the United States Geological Survey Quad-
rangle Center, Tex.-La. 1958 Edition) to the mid-point be-
tween the gulfward extension of the Sabine Pass jetties Lat-
itude 29°38'37.329" North, Longitude 93°49'30.940" West 
hereby is established.

Said boundary commences at Latitude 31°59'56.225" North 
and Longitude 94°02'33.105" West, thence proceeding in a 
southerly direction along the Sabine River using the federal 
line as shown for the boundary on the United States Geological 
Survey Quadrangle Center, Tex.-La., 1958 Edition (photo-
revised 1969) and signed by Hatley N. Harrison, Jr., for 
Louisiana on February 20, 1974, and by H. H. Forbes, Jr., 
for Texas on February 20, 1974, which is in evidence in this 
case as Texas Exhibit AAA-1.

Thence, on the United States Geological Survey Quadrangle 
Logansport, La.-Tex. Edition of 1956 (photorevised 1969) 
and signed by Hatley N. Harrison, Jr., for Louisiana on Feb-
ruary 20, 1974, and Herman H. Forbes, Jr. for Texas on Feb-
ruary 20, 1974, which is in evidence in this case as Texas 
Exhibit AAA-2, using the federal line as shown along the
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Sabine River as the boundary except for the alignments 
shown in red. These red alignments denote where the bound-
ary follows old oxbows that formerly were the Sabine River 
and are located in the vicinity of:

LATITUDE NORTH 
31°54'36" 
31°53'45" 
31°53'34" 
31°5(y20" 
31°49'22" 
31°47'27" 
31°47'04" 
31°46'16"

LONGITUDE WEST 
93°55'51" 
93°55'54" 
93°54'02" 
93°52'38" 
93°52'09" 
93°50'05" 
93°50'05" 
93°49'30"

Thence, on the United States Geological Survey Quadrangle 
Patroon, Tex.-La., Edition of 1956 (photorevised 1969) and 
signed by Hatley N. Harrison, Jr., for Louisiana on February 
20, 1974, and by Herman H. Forbes, Jr. for Texas on February 
20, 1974, which is in evidence in this case as Texas Exhibit 
AAA-3, using the federal line as shown along the Sabine River 
as the boundary except for the former alignments shown in 
red. These are located in the vicinity of:

LATITUDE NORTH 
31°42'06" 
31°41'12" 
31°36'52" 
31°31'44"

LONGITUDE WEST 
93°48'50" 
93°48'37" 
93°49'33" 
93°45'19"

Thence, on the United States Geological Survey Quadrangle 
Zwolle, La.-Tex., Edition of 1957 (photorevised 1969) and 
signed by Hatley N. Harrison, Jr., for Louisiana on Febru-
ary 20, 1974, and by Herman H. Forbes, Jr., for Texas on 
February 20, 1974, which is in evidence in this case as Texas 
Exhibit AAA-4, using the federal line as shown along the 
Sabine River as the boundary except for the former alignment 
shown in red. It is located in the vicinity of Latitude 
31°31'50" North and Longitude 93°45'00" West.

Thence, on the United States Geological Survey Quadrangle
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Negreet, La.-Tex., Edition of 1954 (photorevised 1969) and 
signed by Hatley N. Harrison, Jr. for Louisiana, on February 
20, 1974 and by Herman H. Forbes, Jr. for Texas on February 
20, 1974, which is in evidence in this case as Texas Exhibit 
AAA-5, using the federal line as shown along the Sabine River 
as the boundary.

Thence, on the United States Geological Survey Quadrangle 
Weirgate, Tex.-La., Edition of 1954 (photorevised 1969) and 
signed by Hatley N. Harrison, Jr. for Louisiana on March 29, 
1974, and by Herman H. Forbes, Jr. for Texas on April 5, 
1974, which is in evidence in this case as Texas Exhibit 
AAA-6, using the federal line as shown along the Sabine River 
as the boundary except for the former alignments shown in 
red. These are located in the vicinity of:

LATITUDE NORTH 
31°11'12" 
31°04'16" 
31°00'14"

LONGITUDE WEST 
93°33'10" 
93°32'03" 
93°34'10"

Thence, on the United States Geological Survey Quadrangle 
Merryville, Tex.-La., Edition of 1959 signed by Hatley N. 
Harrison, Jr. for Louisiana on February 20, 1974, and by 
Herman H. Forbes, Jr. for Texas, on February 20, 1974, which 
is in evidence in this case as Texas Exhibit AAA-7, using the 
federal line as shown along the Sabine River as the boundary 
except for the former alignments shown in red. These are 
located in the vicinity of:

LATITUDE NORTH 
30° 50'39" 
30°45'18"

LONGITUDE WEST 
93°33'37" 
93°36'23"

Thence, on the United States Geological Survey Quadrangle 
Bon Weir, La.-Tex., Edition of 1959 signed by Hatley N. Har-
rison, Jr. for Louisiana on February 20, 1974, and by Herman 
H. Forbes, Jr. for Texas, on February 20, 1974, which is in 
evidence in this case as Texas Exhibit AAA-8, using the fed-
eral line as shown along the Sabine River as the boundary
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except for the former alignments shown in red. These are
located in the vicinity of: 

LATITUDE NORTH 
30°43'27" 
30°38'14" 
30°34'49" 
30°34'40" 
30°30'38"

LONGITUDE WEST 
93°36'47" 
93°40'40" 
93°42'42" 
93°43'13" 
93°42'28"

Thence, on the United States Geological Survey Quadrangle 
Starks, La.-Tex. Edition of 1959 (photorevised 1967) and the 
United States Geological Survey Quadrangle Bessmay, Tex.- 
La., Edition of 1955, each signed by Hatley N. Harrison, Jr., 
for Louisiana on February 20, 1974, and by Herman H. Forbes, 
Jr., for Texas on February 20, 1974, which are in evidence in 
this case as Texas Exhibits AAA-9 and AAA-10, using the 
federal line as shown along the Sabine River as the boundary 
except for the former alignments shown in red. These are
located in the vicinity of: 

LATITUDE NORTH
30°23'40" 
30° 19'17" 
30° 18'40" 
30° 16'58" 
30° 15'25"

LONGITUDE WEST
93°44'36"
93°45'21"
93°44'37"
93°42'12"
93°42'08"

Thence, on the United States Geological Survey Quadrangle 
Orange, La.-Tex., Edition of 1960 signed by Hatley N. Har-
rison, Jr., for Louisiana, on March 29, 1974, and by Herman H. 
Forbes, Jr., for Texas, on May 20, 1974, which is in evidence 
in this case as Texas Exhibit AAA-11, using the federal line 
as shown along the Sabine River as the boundary except for 
the former alignments shown in red. These are located in the 
vicinity of:

LATITUDE NORTH LONGITUDE WEST
30°12'11" 
30° 11'38" 
30°06'04"
30°05'09"

93°42'46" 
93°42'33" 
93°42'37" 
93°43'49"



TEXAS v. LOUISIANA 165

161 Decree

Thence, on the United States Geological Survey Quadrangle, 
Orangefield, Tex.-La., Edition of 1957 signed by Hatley N. 
Harrison, Jr., for Louisiana, on February 20, 1974, and by 
Herman H. Forbes, Jr., for Texas, on February 20, 1974, 
which is in evidence in this case as Texas Exhibit AAA-12, 
using the federal line shown along the Sabine River as the 
boundary to a point on the geographic middle of the Sabine 
River whose position is Latitude 30°00'00.000" North and 
Longitude 93°46'07.952" West.

And thence, as shown on Exhibit 13, which is in evidence 
herein, the boundary from the point last mentioned through 
Middle Pass at the mouth of the Sabine River and through 
Sabine Lake and Pass to the seaward end of the jetties is 
defined by straight lines between points in either Louisiana 
(Lambert) Coordinate System, South Zone, or Texas (Lam-
bert) Coordinate System, South Central Zone, whose geo-
graphic positions are as follows:

Latitude North Longitude West Location
COMMENCE AT 30°00'00.000" 93°46'07.952" River
THROUGH 29°59'51.826" 93°46'09.068" Head of Pass
THROUGH 29°59'47.316" 93°46'13.110" River
THROUGH 29°59'43.790" 93 °46'18.996" River
THROUGH 29° 59'42.357" 93°46'24.193" River
THROUGH 29° 59'41.976" 93°46'31.407" River
THROUGH 29°59'41.857" 93°46'36.751" River
THROUGH 29° 59'41.098" 93°46'41.339" River
THROUGH 29°59'36.127" 93°46'53.104" River
THROUGH 29°59'34.754" 93°46'57.677" Head of Pass
THROUGH 29°59'13.842" 93°47'27.465" Middle Pass
THROUGH 29°59'00.673" 93°47'36.676" Middle Pass
THROUGH 29°58'50.683" 93°47'43.561" Middle Pass
THROUGH 29°58'43.739" 93°47'48.469" Upper Sabine Lake
THROUGH 29°58'37.530" 93°47'54.478" Upper Sabine Lake
THROUGH 29° 58'30.922" 93°48'09.976" Upper Sabine Lake
THROUGH 29°58'03.916" 93°48'20.679" Upper Sabine Lake
THROUGH 29°56'49.422" 93°48'31.283" Upper Sabine Lake
THROUGH 29°56'23.803" 93°48'37.697" Upper Sabine Lake
THROUGH 29°56'19.089" 93°48'43.491" Upper Sabine Lake
THROUGH 29°56'11.739" 93°48'47.345" Upper Sabine Lake
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Latitude North Longitude West Location
THROUGH 29°55'57.322" 93°48'50.454" Upper Sabine Lake
THROUGH 29°55'03.827" 93°49'04.810" Upper Sabine Lake
THROUGH 29°54'36.973" 93°49'16.302" Upper Sabine Lake
THROUGH 29°54'04.585" 93°49'37.656" Upper Sabine Lake
THROUGH 29°53'32.579" 93° 50'03.845" Upper Sabine Lake
THROUGH 29°52'56.560" 93°50'21.747" Upper Sabine Lake
THROUGH 29°52'39.770" 93°50'35.039" Upper Sabine Lake
THROUGH 29°52'25.145" 93°51'09.699" Middle of Sabine

Lake
THROUGH 29°51'50.473" 93°52'07.103" Lower Sabine Lake
THROUGH 29°51'32.542" 93°52'28.004" Lower Sabine Lake
THROUGH 29°51'15.878" 93°52'57.568" Lower Sabine Lake
THROUGH 29°51'05.200" 93°53'19.673" Lower Sabine Lake
THROUGH 29°50'54.303" 93°53'35.182" Lower Sabine Lake
THROUGH 29°50'18.169" 93°54'20.311" Lower Sabine Lake
THROUGH 29°49'49.772" 93°54'49.448" Lower Sabine Lake
THROUGH 29°49'44.849" 93°54'58.065" Lower Sabine Lake
THROUGH 29°49'37.618" 93°55'05.771" Lower Sabine Lake
THROUGH 29°49'20.303" 93°55'20.142" Lower Sabine Lake
THROUGH 29°48'42.959" 93°55'35.809" Lower Sabine Lake
THROUGH 29°48'18.451" 93°55'40.759" Lower Sabine Lake
THROUGH 29°47'36.545" 93°55'39.194" Lower Sabine Lake
THROUGH 29°47'15.758" 93°55'30.254" Lower Sabine Lake
THROUGH 29°47'05.436" 93°55'18.919" Lower Sabine Lake
THROUGH 29°46'58.740" 93° 55'01.889" Lower Sabine Lake
THROUGH 29°46'48.210" 93°54'46.996" Lower Sabine Lake
THROUGH 29°46'36.049" 93°54'25.832" Lower Sabine Lake
THROUGH 29°46'28.073" 93°54'13.425" Lower Sabine Lake
THROUGH 29°46'18.585" 93°53'57591" Lower Sabine Lake
THROUGH 29°46'06.942" 93°53'45.018" Sabine Pass
THROUGH 29°45'54.345" 93°53'30.849" Sabine Pass
THROUGH 29°45'49.978" 93°53'28.808" Sabine Pass
THROUGH 29°45'38.577" 93°53'26.928" Sabine Pass
THROUGH 29 °45' 18.638" 93°53'33.851" Sabine Pass
THROUGH 29°45'05.648" 93°53'32.213" Sabine Pass
THROUGH 29°44'54.133" 93°53'31.124" Sabine Pass
THROUGH 29°44'43.478" 93°53'28.071" Sabine Pass
THROUGH 29°44'35.209" 93°53'18.953" Sabine Pass
THROUGH 29°44'31.543" 93°53'11.427" Sabine Pass
THROUGH 29°44'27.961" 93°53'02.088" Sabine Pass
THROUGH 29°44'22.581" 93°52'40.847" Sabine Pass
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Latitude North Longitude West Location
THROUGH 29°44'11.O18" 93°52'03.826" Sabine Pass
THROUGH 29°44'04.304" 93° 51'54.092" Sabine Pass
THROUGH 29°43'54.534" 93°51'48.229" Sabine Pass
THROUGH 29°43'37.354" 93°51'40.499" Sabine Pass
THROUGH 29°43'32.000" 93°51'35.690" Sabine Pass
THROUGH 29°43'16.198" 93° 51'23.209" Sabine Pass
THROUGH 29°43'07.451" 93°51'24.917" Sabine Pass
THROUGH 29°42'58.535" 93°51'25.146" Sabine Pass
THROUGH 29°42'52.596" 93°51'22.444" Sabine Pass
THROUGH 29°42'37.071" 93°51'08.441" Sabine Pass
THROUGH 29°42'25.303" 93°51'02.416" Sabine Pass
THROUGH 29°42'17.991" 93° 50'56.448" Sabine Pass
THROUGH 29°42'11.305" 93°50'52.934" Sabine Pass
THROUGH 29°41'57.311" 93°50'47.841" Head of Jetties
THROUGH 29°41'15.323" 93°50'11.722" Jetties
TO 29°38'37.329" 93°49'30.940" End of Jetties

2. That the offshore lateral boundary between the States of 
Texas and Louisiana seaward from the point Latitude 29° 38' 
37.329" North, Longitude 93°49'30.940" West (end of jetties) 
is a line running South-Southeasterly from said point on a 
constant bearing of South 13°44'45.8" east true to the sea-
ward limit of Louisiana’s Submerged Lands Act grant. Texas’ 
historic boundary then continues offshore on the same bearing 
to the point Latitude 29°32'06.784" North, Longitude 93°47' 
41.699" West. This offshore lateral boundary and the Texas 
historical boundary are shown upon Exhibit 14 which is in 
evidence in this case.

3. That the United States holds no title to or interest in any 
island in the west half of the Sabine River by virtue of that 
island’s continuous existence since 1848, when the western 
half of that River was part of the territory of the United 
States, but not part of Texas. Louisiana does not hold title 
to or interest in any island in the west half of the Sabine 
River. The United States and Texas do not hold title to or 
interest in any island in the east half of the Sabine River.

4. That Exhibits 1-14, in evidence herein and above men-
tioned, be certified by the Special Master as delineating the 
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boundary between the State of Texas and the State of Louisi-
ana, from Latitude 32° North, as defined herein, to the sea-
ward limits of Louisiana’s Submerged Land Act grant, and 
the seaward limits of Texas’ historical boundary, as defined 
herein, and that the State of Louisiana be directed to deposit 
a copy of these maps, so certified by the Special Master, along 
with a certified copy of this decree, with the Register of the 
State Land Office for the State of Louisiana, and that the 
State of Texas be directed to deposit a set of these maps, so 
certified by the Special Master, along with a certified copy of 
this decree, with the Commissioner of the General Land Office 
of the State of Texas.

5. That the costs be taxed to the parties in accordance with 
their contribution to the fund established by the Special 
Master, and that no costs be taxed for the services of the 
Special Master.

6. That any unexpended funds contributed by the parties 
to the Special Master for necessary expenses be returned to 
the parties.

7. That upon such return of funds the Honorable Robert 
Van Pelt, the Special Master appointed in this cause, will have 
completed his duties, and is thereupon discharged.
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PRESSLER, MEMBER, U. S. HOUSE OF REPRESENT-
ATIVES v. BLUMENTHAL, SECRETARY OF

THE TREASURY, et  al .

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA

No. 76-1005. Decided May 16, 1977

District Court’s judgment dismissing complaint challenging constitutional-
ity of certain provisions of Postal Revenue and Federal Salary Act of 
1967 and 1975 Executive Salary Cost-of-Living Adjustment Act, is 
vacated and case is remanded for further consideration in light of in-
tervening amendment to PRFSA.

428 F. Supp. 302, vacated and remanded.

Per  Curiam .
The motion of We the People for leave to file a brief, as 

amicus curiae, is granted. The motion of James W. Jeffords, 
et al., for leave to file a brief, as amici curiae, is granted.

Appellant challenges the operation of certain provisions of 
the Postal Revenue and Federal Salary Act of 1967, 2 U. S. C. 
§§ 351-361, and of the 1975 Executive Salary Cost-of-Living 
Adjustment Act, 2 U. S. C. § 31 (1970 ed., Supp. V), relating to 
increases in salaries paid members of Congress. He asserts 
that the operation of these Acts violates Art. I, § 1, and § 6, 
cl. 1 (the Ascertainment Clause), of the Constitution.

On April 4, 1977, Congress passed an amendment to the 
Postal Revenue and Federal Salary Act. On April 12, the 
President signed that amendment into law. Pub. L. 95-19, 91 
Stat. 45.

It appearing that the amendment to the Postal Revenue and 
Federal Salary Act will alter materially the scope and perhaps 
the nature of appellant’s suit, the judgment of the District 
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Court is vacated, and the case is remanded to that court for 
further consideration in the light of the new legislation.

It is so ordered.

Mr . Justice  Stevens  would affirm the judgment dismissing 
the complaint.
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ASHCROFT, ATTORNEY GENERAL OF MISSOURI 
v. MATTIS

ON APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT

No. 76-1179. Decided May 16, 1977

Once the District Court had decided that the defendant police officers 
were not liable in appellee’s suit against them for shooting and killing 
his son in an attempted escape from arrest, the suit no longer presented 
a live “case or controversy” entitling appellee to a declaratory judg-
ment as to the constitutionality of Missouri statutes permitting police 
to use deadly force in apprehending a felon, and hence this Court is 
unable to consider the merits of the Court of Appeals’ holding that such 
statutes were unconstitutional. Any emotional satisfaction that appellee 
would obtain from a ruling that his son’s death was wrongful is not 
enough to meet the case-or-controversy requirement.

547 F. 2d 1007, vacated and remanded.

Per  Curiam .
Appellee’s 18-year-old son was shot and killed by police 

while attempting to escape arrest. Appellee filed suit under 
42 U. S. C. § 1983 against the police officers in the United 
States District Court for the Eastern District of Missouri. 
He sought to recover damages, and also to obtain a declara-
tory judgment that the Missouri statutes authorizing the 
police action were unconstitutional.1 The District Court 
held that a defense of good faith had been established, and 
denied both forms of relief. No appeal was taken from the 
denial of damages, but appellee did seek review of the denial 
of declaratory relief. The Eighth Circuit held that declara-
tory relief was available and remanded for consideration of 

1 These statutes pennit police to use deadly force in apprehending a 
person who has committed a felony, following notice of the intent to arrest. 
Mo. Rev. Stat. §§ 559.040 and 544.190 (1969); see Mattis v. Schnarr, 502 
F. 2d 588, 591, and n. 4 (CA8 1974).
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the merits of the constitutional issue. Mattis v. Schnarr, 502 
F. 2d 588 (1974).

On remand, appellee filed an amended complaint, in which 
he made no claim for damages. The Missouri Attorney Gen-
eral was allowed to intervene in defense of the statutes, and 
the case was then submitted on stipulated facts. The District 
Court upheld the statutes, Mattis v. Schnarr, 404 F. Supp. 643 
(1975), but was reversed by a divided Court of Appeals, sitting 
en banc, 547 F. 2d 1007 (1976). The Attorney General 
brought an appeal under 28 U. S. C. § 1254 (2) from the hold-
ing that the state statutes were unconstitutional.

Although we are urged to consider the merits of the Court 
of Appeals’ holding, we are unable to do so, because this suit 
does not now present a live “case or controversy.” This suit 
was brought to determine the police officers’ liability for the 
death of appellee’s son. That issue has been decided, and 
there is no longer any possible basis for a damages claim. Nor 
is there any possible basis for a declaratory judgment. For a 
declaratory judgment to issue, there must be a dispute which 
“calls, not for an advisory opinion upon a hypothetical basis, 
but for an adjudication of present right upon established 
facts.” Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 242 
(1937). See also Maryland Casualty Co. v. Pacific Coal & 
Oil Co., 312 U. S. 270, 273 (1941). Here, the District Court 
was asked to answer the hypothetical question whether the 
defendants would have been liable apart from their defense of 
good faith. No “present right” of appellee was at stake. 
Indeed, appellee’s primary claim of a present interest in the 
controversy is that he will obtain emotional satisfaction from 
a ruling that his son’s death was wrongful.2 Appellee’s

2 The second amended complaint also alleges that appellee has another 
son who “if ever arrested or brought under an attempt at arrest on suspi-
cion of a felony, might flee or give the appearance of fleeing, and would 
therefore be in danger of being killed by these defendants or other police 
officers . . . .” 3 App. in Mattis n . Schnarr, No. 75-1849 (CA8), p. 5



ASHCROFT v. MATTIS 173

171 Per Curiam

Motion to Affirm 5-6, n. 1. Emotional involvement in a law-
suit is not enough to meet the case-or-controversy require-
ment; were the rule otherwise, few cases could ever become 
moot.

The judgment of the Court of Appeals is vacated, and the 
case is remanded with instructions to direct the District Court 
to dismiss the second amended complaint.

It is so ordered.

(emphasis added). Such speculation is insufficient to establish the exist-
ence of a present, live controversy.
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UNITED STATES v. WONG

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 74-635. Argued December 6, 1976—Decided May 23, 1977

A witness who, while under investigation for possible criminal activity, is 
called to testify before a grand jury and is later indicted for perjury 
in the testimony given before the grand jury, is not entitled to suppres-
sion of the false testimony on the ground that no effective warning of 
the Fifth Amendment privilege to remain silent had been given. Pp. 
177-180.

(a) The Fifth Amendment testimonial privilege does not condone 
perjury, which is not justified by even the predicament of being forced 
to choose between incriminatory truth and falsehood, as opposed to a 
refusal to answer. United States v. Knox, 396 U. S. 77; United States 
v. Mandujano, 425 U. S. 564. Pp. 178-179.

(b) Nor do Fifth Amendment due process requirements require sup-
pression, since even where searching questions are made of a witness 
uninformed of the Fifth Amendment privilege of silence, “[o]ur legal 
system provides methods for challenging the Government’s right to 
ask questions—lying is not one of them.” Bryson v. United States, 
396 U. S. 64, 72. Pp. 179-180.

553 F. 2d 576, reversed and remanded.

Bur ge r , C. J., delivered the opinion for a unanimous Court.

William F. Sheehan III argued the cause for the United 
States. On the brief were Solicitor General Bork, Assistant 
Attorney General Thornburgh, and Deputy Solicitor General 
Frey.

Allan Brotsky argued the cause and filed a brief for 
respondent.

Mr . Chief  Justi ce  Burger  delivered the opinion of the 
Court.

We granted certiorari to decide whether a witness who, 
while under investigation for possible criminal activity, is 
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called to testify before a grand jury and who is later indicted 
for perjury committed before the grand jury, is entitled to 
have the false testimony suppressed on the ground that no 
effective warning of the Fifth Amendment privilege to remain 
silent was given.1

(1)
Rose Wong, the respondent, came to the United States from 

China in early childhood. She was educated in public schools 
in San Francisco, where she completed eight grades of ele-
mentary education. Because her husband does not speak 
English, respondent generally speaks in her native tongue in 
her household.

In September 1973 respondent was subpoenaed to testify 
before a federal grand jury in the Northern District of Cal-
ifornia. The grand jury was investigating illegal gambling 
and obstruction of state and local law enforcement in San 
Francisco. At the time of her grand jury appearance, 
the Government had received reports that respondent 
paid bribes to two undercover San Francisco police officers 
and agreed to make future payments to them. Before any 
interrogation began, respondent was advised of her Fifth 
Amendment privilege;2 she then denied having given money 

1 In United States v. Mandujano, 425 U. S. 564 (1976), we held that 
false testimony by a grand jury witness suspected by federal prosecutors of 
criminal involvement was admissible in a subsequent perjury trial. Al-
though the witness in Mandujano had been warned of the Fifth Amend-
ment privilege, the Court of Appeals had mandated suppression of the 
perjurious testimony on the ground that the witness had not been provided 
with full Miranda warnings. In this Court, three separate opinions ex-
pressed varying reasons, but all eight participating Justices agreed that the 
perjured testimony was improperly suppressed.

2 The prosecutor gave respondent the following warnings :
“You . . . need not answer any question which you feel may ... in-

criminate you. . . . [Y]ou [have] the right to refuse to answer any ques-
tion which you feel might incriminate you. ... [I]f you do give an 
answer, that answer may be used against you in a subsequent criminal
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or gifts to police officers or having discussed gambling activi-
ties with them. It is undisputed that this testimony was 
false.

(2)
Respondent was indicted for perjury in violation of 18 

U. S. C. § 1623. She moved to dismiss the indictment on the 
ground that, due to her limited command of English, she 
had not understood the warning of her right not to answer 
incriminating questions. At a suppression hearing, defense 
counsel called an interpreter and two language specialists 
as expert witnesses and persuaded the District Judge that 
respondent had not comprehended the prosecutor’s explana-
tion of the Fifth Amendment privilege;3 the court accepted 
respondent’s testimony that she had thought she was required 
to answer all questions. Based upon informal oral findings to 
this effect, the District Court ordered the testimony suppressed 
as evidence of perjury.

Accepting the District Court’s finding that respondent had 
not understood the warning, the Court of Appeals held that 
due process required suppression where “the procedure em-
ployed by the government was fraught with the danger ... of 
placing [respondent] in the position of either perjuring or in-
criminating herself.” 553 F. 2d 576, 578 (CA9 1974). Absent

prosecution, if in fact the Government should decide to prosecute you for 
any crime. . . . You also have the right to consult with an attorney prior 
to answering any question here today. ... [I]f you cannot afford an 
attorney, ... we would see that an attorney is afforded to represent 
you. ... [I]f you do answer any questions and should you knowingly 
give any false testimony,, or false answers to any questions, you would be 
subject to prosecution for the crime of perjury under the Federal Laws.” 
2 Tr. 52-53.

3 The District Court found, however, that respondent understood the 
oath and the consequences of giving false testimony, and that she under-
stood the questions that were asked of her. Thus, no issue regarding the 
due process consequences, if any, of the absence of either factor was 
addressed by the District Court or the Court of Appeals.
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effective warnings of the right to remain silent, the court 
concluded, a witness suspected of criminal involvement by the 
Government will “not understand the right to remain silent, 
and [will] be compelled by answering to subject himself to 
criminal liability.” Ibid. In the Court of Appeals’ view, the 
ineffectiveness of the prosecutor’s warning meant that “the 
unfairness of the procedure remained undissipated, and due 
process requires the testimony be suppressed.” Id., at 579.

Following our decision in United States v. Mandujano, 
425 U. S. 564 (1976), we granted certiorari. 426 U. S. 905 
(1976). We now reverse.

(3)
Under findings which the Government does not challenge, 

respondent, in legal effect, was unwarned of her Fifth Amend-
ment privilege. Resting on the finding that no effective 
warning was given, respondent contends that both the Fifth 
Amendment privilege and Fifth Amendment due process re-
quire suppression of her false testimony. As to her claim 
under the Fifth Amendment testimonial privilege, respondent 
argues that, without effective warnings, she was in effect 
forced by the Government to answer all questions, and that her 
choice was confined either to incriminating herself or lying 
under oath. From this premise, she contends that such testi-
mony, even if knowingly false, is inadmissible against her as 
having been obtained in violation of the constitutional privi-
lege. With respect to her due process claim, she contends, 
and the Court of Appeals held,4 that, absent warnings, a 
witness is placed in the dilemma of engaging either in self-
incrimination or perjury, a situation so inherently unfair as to 

4 The Court of Appeals rejected respondent’s argument that the Fifth 
Amendment privilege required suppression. The court held:
“[T]he privilege against self-incrimination does not afford a defense to a 
witness under compulsion who, rather than refusing to answer (or, if 
improperly compelled to answer, giving incriminating answers), gives false 
testimony.” 553 F. 2d 576, 577.
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require suppression of perjured testimony. We reject both 
contentions.

As our holding in Mandujano makes clear, and indeed as 
the Court of Appeals recognized, the Fifth Amendment 
privilege does not condone perjury. It grants a privilege to 
remain silent without risking contempt, but it “does not en-
dow the person who testifies with a license to commit per-
jury.” Glickstein v. United States, 222 U. S. 139, 142 (1911). 
The failure to provide a warning of the privilege, in addition 
to the oath to tell the truth, does not call for a different result. 
The contention is that warnings inform the witness of the avail-
ability of the privilege and thus eliminate the claimed dilemma 
of self-incrimination or perjury. Cf. Garner v. United States, 
424 U. S. 648, 657-658 (1976). However, in United States v. 
Knox, 396 U. S. 77 (1969), the Court held that even the pre-
dicament of being forced to choose between incriminatory 
truth and falsehood, as opposed to refusing to answer, does 
not justify perjury. In that case, a taxpayer was charged 
with filing false information on a federal wagering tax return. 
At the time of the offense, federal law commanded the filing 
of a tax return even though the effect of that requirement, in 
some circumstances, was to make it a crime not to supply the 
requested information to the Government.5 To justify the 
deliberate falsehood contained in his tax return, Knox, like 
respondent here, argued that the false statements were not 
made voluntarily, but were compelled by the tax laws and 
therefore violated the Fifth Amendment. The Court rejected 
that contention. Although it recognized that tax laws which 
compelled filing the returns injected an “element of pressure 
into Knox’s predicament at the time he filed the forms,” id., 
at 82, the Court held that by answering falsely the taxpayer 

5 Knox filed the false return prior to this Court’s decisions in Marchetti 
v. United States, 390 U. S. 39 (1968), and Grosso v. United States, 390 
U. S. 62 (1968).
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took “a course that the Fifth Amendment gave him no 
privilege to take.” Ibid.

In this case respondent stands in no better position than 
Knox; her position, in fact, is weaker since her refusal to 
give inculpatory answers, unlike Knox, would not have con-
stituted a crime. It follows that our holding in Mandujano, 
that the Fifth Amendment privilege does not protect perjury, 
is equally applicable to this case.

(4)
Respondent also relies on the Court of Appeals’ holding 

that the failure to inform a prospective defendant of the 
constitutional privilege of silence at the time of a grand jury 
appearance is so fundamentally unfair as to violate due 
process. In the Court of Appeals’ view, the Government’s 
conduct in this case, although in good faith, so thwarted the 
adversary model of our criminal justice system as to require 
suppression of the testimony in any subsequent perjury case 
based on the falsity of the sworn statement.6 We disagree.

First, the “unfairness” urged by respondent was also present 
in the taxpayer’s predicament in Knox, yet the Court there 
found no constitutional infirmity in the taxpayer’s conviction 
for making false statements on his returns. Second, accept-
ing, arguendo, respondent’s argument as to the dilemma posed 
in the grand jury procedures here,7 perjury is nevertheless 
not a permissible alternative. The “unfairness” perceived 
by respondent is not the act of calling a prospective defendant 
to testify before a grand jury8 but rather the failure effec-

6 The Court of Appeals did not suggest why, assuming a due process 
violation had occurred, suppression of respondent’s testimony was con-
stitutionally required.

7 Cf. United States v. Mandujano, 425 U. 8., at 594—598 (Bre nn an , J., 
concurring in judgment).

8 There is no constitutional prohibition against summoning potential 
defendants to testify before a grand jury. United States v. Dionisio, 410 
U. 8. 1, 10 n. 8 (1973); United States v. Mandujano, supra, at 584 n. 9,
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tively to inform a prospective defendant of the Fifth Amend-
ment privilege. Thus, the core of respondent’s due process 
argument, and of the Court of Appeals’ holding, in reality 
relates to the protection of values served by the Fifth Amend-
ment privilege, a privilege which does not protect perjury.

Finally, to characterize these proceedings as “unfair” by 
virtue of inadequate Fifth Amendment warnings is essentially 
to say that the Government acted unfairly or oppressively by 
asking searching questions of a witness uninformed of the 
privilege. But, as the Court has consistently held, perjury is 
not a permissible way of objecting to the Government’s ques-
tions. “Our legal system provides methods for challenging the 
Government’s right to ask questions—lying is not one of them.” 
(Footnote omitted.) Bryson v. United States, 396 U. S. 64, 
72 (1969); United States v. Mandujano, 425 U. S., at 577, 585 
(Brennan , J., concurring in judgment); id., at 609 (Stewart , 
J., concurring in judgment). Indeed, even if the Government 
could, on pain of criminal sanctions, compel an answer to its 
incriminating questions, a citizen is not at liberty to answer 
falsely. United States v. Knox, supra, at 82-83. If the citi-
zen answers the question, the answer must be truthful.

The judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with this 
opinion.

Reversed and remanded.

594 (Bre nn an , J., concurring in judgment). The historic availability 
of the Fifth Amendment privilege in grand jury proceedings, Counselman 
v. Hitchcock, 142 U. S. 547 (1892), attests to the Court’s recognition that 
potentially incriminating questions will frequently be asked of witnesses 
subpoenaed to testify before the grand jury; the very purpose of the 
inquiry is to ferret out criminal conduct, and sometimes potentially guilty 
persons are prime sources of information.
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UNITED STATES v. WASHINGTON

CERTIORARI TO THE DISTRICT OF COLUMBIA COURT OF APPEALS

No. 74-1106. Argued December 6, 1976—Decided May 23, 1977

Respondent, who was suspected, with others, of possible implication in a 
theft, was subpoenaed to appear as a witness before the District of 
Columbia grand jury investigating the crime. The prosecutor did not 
advise respondent before his appearance that he might be indicted for 
the theft, but respondent was given a series of warnings after being 
sworn, including the warning that he had a right to remain silent. 
Respondent nevertheless testified, and subsequently was indicted for the 
theft. The trial court granted respondent’s motion to suppress his grand 
jury testimony and to quash the indictment on the ground that it was 
based on evidence obtained in violation of his Fifth Amendment privilege 
against compelled self-incrimination. The District of Columbia Court 
of Appeals affirmed the suppression order, holding that “the most 
significant failing of the prosecutor was in not advising [respondent] 
that he was a potential defendant” and that “[a]nother shortcoming was 
in the prosecutor’s waiting until after administering the oath in the 
cloister of the grand jury before undertaking to furnish what advice was 
given.” Held: Respondent’s grand jury testimony may properly be used 
against him in a subsequent trial. The comprehensive warnings he 
received, whether or not such warnings were constitutionally required, 
dissipated any element of compulsion to self-incrimination that might 
otherwise have been present. The fact that a subpoenaed grand jury 
witness is a putative or potential defendant neither impairs nor enlarges 
his constitutional rights, and hence it is unnecessary to give such a 
defendant the warnings that the Court of Appeals held were required. 
Pp. 186-190.

328 A. 2d 98, reversed and remanded.

Bur ge r , C. J., delivered the opinion of the Court, in which Stew art , 
Whi te , Bla ck mun , Pow el l , Reh nq ui st , and Ste ve ns , JJ., joined. 
Bre nna n , J., filed a dissenting opinion, in which Mar sha ll , J., joined, 
post, p. 191.

William F. Sheehan III argued the cause for the United 
States. With him on the brief were Solicitor General Bork, 
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Assistant Attorney General Thornburgh, Deputy Solicitor 
General Frey, and Sidney M. Glazer.

Frederick H. Weisberg argued the cause for respondent. 
With him on the brief were Robert M. Weinberg and Mervin 
N. Cherrin.

Mr . Chief  Justice  Burger  delivered the opinion of the 
Court.

The question presented in this case is whether testimony 
given by a grand jury witness suspected of wrongdoing may be 
used against him in a later prosecution for a substantive 
criminal offense when the witness was not informed in advance 
of his testimony that he was a potential defendant in danger of 
indictment.1

(1)
The facts are not in dispute. Zimmerman and Woodard 

were driving respondent’s van truck when a Washington, 
D. C., policeman stopped them for a traffic offense. Seeing a 
motorcycle in the rear of the van which he identified as 
stolen, the officer arrested both men and impounded respond-
ent’s vehicle. When respondent came to reclaim the van, he 
told police that Zimmerman and Woodard were •friends who 
were driving the van with his permission.

He explained the presence of the stolen motorcycle by say-
ing that while driving the van himself he had stopped to assist 
an unknown motorcyclist whose machine had broken down. 
Respondent then allowed the motorcycle to be placed in his 
van to take it for repairs. Soon after this the van stalled and 
he walked to a nearby gasoline station to call Zimmerman 
and Woodard for help, leaving the van with the unknown

1With United States v. Mandujano, 425 U. S. 564 (1976), and United 
States v. Wong, ante, p. 174, we have settled that grand jury witnesses, 
including those already targeted for indictment, may be convicted of per-
jury on the basis of their false grand jury testimony even though they were 
not first advised of their Fifth Amendment privilege against compelled self-
incrimination.
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motorcyclist. After reaching Zimmerman by phone, respond-
ent waited at the gasoline station for his friends, then returned 
to the spot he had left the van when they failed to appear; 
by that time the van had disappeared. Respondent said he 
was not alarmed, assuming his friends had repaired the van 
and driven it away. Shortly thereafter, Zimmerman and 
Woodard were arrested with the stolen motorcycle in the van.

Not surprisingly, the officer to whom respondent related 
this tale was more than a little skeptical; he told respondent 
he did not believe his story, and advised him not to repeat it 
in court, “because you’re liable to be in trouble if you [do so].” 
The officer also declined to release the van. Respondent then 
repeated this story to an Assistant United States Attorney 
working on the case. The prosecutor, too, was dubious of 
the account; nevertheless, he released the van to respondent. 
At the same time, he served respondent with a subpoena 
to appear before the grand jury investigating the motorcycle 
theft.

When respondent appeared before the grand jury, the As-
sistant United States Attorney in charge had not yet decided 
whether to seek an indictment against him. The prosecutor 
was aware of respondent’s explanation, and was also aware of 
the possibility that respondent could be indicted by the grand 
jury for the theft if his story was not believed.

The prosecutor did not advise respondent before his ap-
pearance that he might be indicted on a criminal charge in 
connection with the stolen motorcycle. But respondent, after 
reciting the usual oath to tell the truth, was given a series of 
other warnings, as follows:

“Q . . . .
“You have a right to remain silent. You are not 

required to say anything to us in this Grand Jury at any 
time or to answer any question.[2]

2 This was an obvious overstatement of respondent’s constitutional 
rights; the very purpose of the grand jury is to elicit testimony, and it can
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“Anything you say can be used against you in Court. 
“You have the right to talk to a lawyer for advice be-

fore we question you and have him outside the Grand 
Jury during any questioning.

“If you cannot afford a lawyer and want one a lawyer 
will be provided for you.

“If you want to answer questions now without a lawyer 
present you will still have the right to stop answering 
at any time.

“You also have the right to stop answering at any time 
until you talk to a lawyer.

“Now, do you understand those rights, sir?
“A Yes, I do.
“Q And do you want to answer questions of the Grand 

Jury in reference to a stolen motorcycle that was found 
in your truck?

“A Yes, sir.
“Q And do you want a lawyer here or outside the 

Grand Jury room while you answer those questions?
“A No, I don’t think so.”

In response to questions, respondent again related his version 
of how the stolen motorcycle came to be in the rear of his van. 
Subsequently, the grand jury indicted respondent, Zimmer-
man, and Woodard for grand larceny and receiving stolen 
property.

Respondent moved to suppress his testimony and quash the 
indictment, arguing that it was based on evidence obtained in 
violation of his Fifth Amendment privilege against compelled 
self-incrimination. The Superior Court for the District of

compel answers, by use of contempt powers, to all except self-incriminating 
questions.

After the oral warnings, respondent was also handed a card containing 
all the warnings prescribed by Miranda v. Arizona, 384 U. S. 436 (1966), 
and a waiver form acknowledging that the witness waived the privilege 
against compelled self-incrimination. Respondent signed the waiver.
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Columbia suppressed the testimony and dismissed the indict-
ment, holding that before the Government could use respond-
ent’s grand jury testimony at trial, it had first to demonstrate 
that respondent had knowingly waived his privilege against 
compelled self-incrimination. Notwithstanding the compre-
hensive warnings described earlier, the court found no effective 
waiver had been made, holding that respondent was not prop-
erly advised of his Fifth Amendment rights. The court 
thought the Constitution required, at a minimum, that

“inquiry be made of the suspect to determine what his 
educational background is, and what his formal education 
is and whether or not he understands that this is a con-
stitutional privilege and whether he fully understands the 
consequences of what might result in the event that he 
does waive his constitutional right and in the event that 
he does make incriminatory statements . . . .”

The court also held that respondent should have been told 
that his testimony could lead to his indictment by the grand 
jury before which he was testifying, and could then be used 
to convict him in a criminal prosecution.

The District of Columbia Court of Appeals affirmed the 
suppression order. 328 A. 2d 98 (1974).3 That court also 
took the position that “the most significant failing of the 
prosecutor was in not advising [respondent] that he was a 
potential defendant. Another shortcoming was in the prose-
cutor’s waiting until after administering the oath in the cloister 

3 The Court of Appeals declined to dismiss the indictment, however, 
relying on a line of cases in this Court holding that an indictment returned 
by a properly constituted grand jury is not subject to challenge on the 
ground that it was based on unconstitutionally obtained evidence. See 
United States V. Calandra, 414 U. S. 338 (1974); United States v. Blue, 
384 U. S. 251 (1966); Lawn v. United States, 355 U. S. 339 (1958). 
Respondent’s cross-petition seeking review of this portion of the Court of 
Appeals’ ruling was denied, 426 U. S. 905 (1976), and the validity of the 
indictment is not an issue in this case.
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of the grand jury before undertaking to furnish what advice 
was given.” Id., at 100.4

(2)
The implicit premise of the District of Columbia Court of 

Appeals’ holding is that a grand jury inquiry, like police 
custodial interrogation, is an “interrogation of persons sus-
pected or accused of crime [that] contains inherently com-
pelling pressures which work to undermine the individual’s 
will to resist and to compel him to speak where he would not 
otherwise do so freely.” Miranda v. Arizona, 384 U. S. 436, 
467 (1966). But this Court has not decided that the grand 
jury setting presents coercive elements which compel witnesses 
to incriminate themselves. Nor have we decided whether any 
Fifth Amendment warnings whatever are constitutionally 
required for grand jury witnesses; moreover, we have no 
occasion to decide these matters today, for even assuming that 
the grand jury setting exerts some pressures on witnesses 
generally or on those who may later be indicted, the compre-
hensive warnings respondent received in this case plainly 
satisfied any possible claim to warnings. Accordingly, re-
spondent’s grand jury testimony may properly be used against 
him in a subsequent trial for theft of the motorcycle.

Although it is well settled that the Fifth Amendment 
privilege extends to grand jury proceedings, Counselman 
v. Hitchcock, 142 U. S. 547 (1892), it is also axiomatic 
that the Amendment does not automatically preclude self-
incrimination, whether spontaneous or in response to ques-
tions put by government officials. “It does not preclude

4 Though both courts below found no effective waiver of Fifth Amend-
ment rights, neither court found, and no one suggests here, that respond-
ent’s signing of the waiver-of-rights form was involuntary or was made 
without full appreciation of all the rights of which he was advised. The 
Government does not challenge, and we do not disturb, the finding that at 
the time of his grand jury appearance respondent was a potential defend-
ant whose indictment was considered likely by the prosecution.
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a witness from testifying voluntarily in matters which 
may incriminate him,” United States v. Mania, 317 U. S. 
424, 427 (1943), for “those competent and freewilled to 
do so may give evidence against the whole world, themselves 
included.” United States v. Kimball, 117 F. 156, 163 (CC 
SDNY 1902); accord, Miranda, supra, at 478; Michigan v. 
Tucker, 417 U. S. 433 (1974); Hoffa v. United States, 385 
U. S. 293 (1966). Indeed, far from being prohibited by the 
Constitution, admissions of guilt by wrongdoers, if not co-
erced, are inherently desirable. In addition to guaranteeing 
the right to remain silent unless immunity is granted, the 
Fifth Amendment proscribes only self-incrimination obtained 
by a “genuine compulsion of testimony.” Michigan v. 
Tucker, supra, at 440. Absent some officially coerced self-
accusation, the Fifth Amendment privilege is not violated 
by even the most damning admissions. Accordingly, unless 
the record reveals some compulsion, respondent’s incriminat-
ing testimony cannot conflict with any constitutional guar-
antees of the privilege.5

The Constitution does not prohibit every element which 
influences a criminal suspect to make incriminating admissions. 
See Garner v. United States, 424 U. S. 648 (1976), Beckwith n . 
United States, 425 U. S. 341.(1976); Schneckloth v. Busta-
mante, 412 U. S. 218, 223-227 (1973). Of course, for many 
witnesses the grand jury room engenders an atmosphere con-
ducive to truthtelling, for it is likely that upon being brought 

5 In Miranda, the Court saw as inherently coercive any police custodial 
interrogation conducted by isolating the suspect with police officers; there-
fore, the Court established a per se rule that all incriminating statements 
made during such interrogation are barred as “compelled.” All Miranda’s 
safeguards, which are designed to avoid the coercive atmosphere, rest on the 
overbearing compulsion which the Court thought was caused by isolation 
of a suspect in police custody. See Oregon v. Mathias on, 429 U. S. 492 
(1977); Beckwith n . United States, 425 U. S. 341 (1976); Garner v. United 
States, 424 U. S. 648, 653-654 (1976); Michigan v. Tucker, 417 U. S., at 
444.
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before such a body of neighbors and fellow citizens, and having 
been placed under a solemn oath to tell the truth, many wit-
nesses will feel obliged to do just that. But it does not offend 
the guarantees of the Fifth Amendment if in that setting a 
witness is more likely to tell the truth than in less solemn sur-
roundings. The constitutional guarantee is only that the wit-
ness be not compelled to give self-incriminating testimony. 
The test is whether, considering the totality of the circum-
stances, the free will of the witness was overborne. Rogers v. 
Richmond, 365 U. S. 534, 544 (1961).

(3)
After being sworn, respondent was explicitly advised that 

he had a right to remain silent and that any statements he 
did make could be used to convict him of crime. It is in-
conceivable that such a warning would fail to alert him to his 
right to refuse to answer any question which might incrim-
inate him. This advice also eliminated any possible compul-
sion to self-incrimination which might otherwise exist. To 
suggest otherwise is to ignore the record and reality. Indeed, 
it seems self-evident that one who is told he is free to refuse to 
answer questions is in a curious posture to later complain that 
his answers were compelled. Moreover, any possible coercion 
or unfairness resulting from a witness’ misimpression that he 
must answer truthfully even questions with incriminatory 
aspects is completely removed by the warnings given here. 
Even in the presumed psychologically coercive atmosphere of 
police custodial interrogation, Miranda does not require that 
any additional warnings be given simply because the suspect 
is a potential defendant; indeed, such suspects are potential 
defendants more often than not. United States v. Binder, 
453 F. 2d 805, 810 (CA2 1971), cert, denied, 407 U. S. 920 
(1972).

Respondent points out that unlike one subject to custodial 
interrogation, whose arrest should inform him only too clearly 
that he is a potential criminal defendant, a grand jury witness
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may well be unaware that he is targeted for possible prosecu-
tion. While this may be so in some situations, it is an over-
drawn generalization. In any case, events here clearly put 
respondent on notice that he was a suspect in the motorcycle 
theft. He knew that the grand jury was investigating that 
theft and that his involvement was known to the authorities. 
Respondent was made abundantly aware that his exculpatory 
version of events had been disbelieved by the police officer, 
and that his friends, whose innocence his own story supported, 
were to be prosecuted for the theft. The interview with the 
prosecutor put him on additional notice that his implausible 
story was not accepted as true. The warnings he received in 
the grand jury room served further to alert him to his own 
potential criminal liability. In sum, by the time he testi-
fied respondent knew better than anyone else of his potential 
defendant status.

However, all of this is largely irrelevant, since we do not 
understand what constitutional disadvantage a failure to give 
potential defendant warnings could possibly inflict on a grand 
jury witness, whether or not he has received other warnings. 
It is firmly settled that the prospect of being indicted does not 
entitle a witness to commit perjury, and witnesses who are not 
grand jury targets are protected from compulsory self-in-
crimination to the same extent as those who are. Because 
target witness status neither enlarges nor diminishes the con-
stitutional protection against compelled self-incrimination, 
potential-defendant warnings add nothing of value to protec-
tion of Fifth Amendment rights.

Respondent suggests he must prevail under Garner v. 
United States, supra. There, the petitioner was charged with 
a gambling conspiracy. As part of its case, the Government 
introduced Garner’s income tax returns, in one of which he 
had identified his occupation as “professional gambler,” and 
in all of which he had reported substantial income from wa-
gering. The Court recognized that Garner was indeed com-
pelled by law to file a tax return, but held that this did not 
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constitute compelled self-incrimination. The Court noted 
that Garner did not claim his Fifth Amendment privilege, 
instead making the incriminating disclosure that he was 
a professional gambler. Garner holds that the Self-Incrim-
ination Clause is violated only when the Government com-
pels disclosures which it knows will incriminate the declar-
ant—that is, only when it intentionally places the individual 
under “compulsions to incriminate, not merely compulsions 
to make unprivileged disclosures.” 424 U. S., at 657. 
But the distinction between compulsion to incriminate and 
compulsion to disclose what the Government is entitled to 
know is of no help to respondent; in this case there was no 
compulsion to do either.

In Beckwith v. United States, decided shortly after Garner, 
we reaffirmed the need for showing overbearing compulsion as 
a prerequisite to a Fifth Amendment violation. There, the 
Government agent interrogated the taxpayer for the explicit 
purpose of securing information that would incriminate him. 
There, as here, the interrogation was not conducted in an 
inherently coercive setting; hence the claim of compelled self-
incrimination was rejected.6

(4)
Since warnings were given, we are not called upon to decide 

whether such warnings were constitutionally required. How-

6 Although the District of Columbia Court of Appeals rested its holding 
solely on the Self-Incrimination Clause of the Fifth Amendment, respond-
ent urges the Fifth Amendment Due Process Clause. He contends it is 
fundamentally unfair to elicit incriminating testimony from a potential 
defendant without first informing him of his target status. This, it is 
argued, would alert the witness more pointedly so as to enable him to 
decide whether to invoke the privilege against compelled self-incrimination. 
This line of argument simply restates respondent’s claims under the Self- 
Incrimmation Clause and is rejected for the same reasons. Moreover, 
there is no evidence of any governmental misconduct which undermined 
the fairness of the proceedings.
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ever, the District of Columbia Court of Appeals held that 
whatever warnings are required are insufficient if given “in the 
cloister of the grand jury.” 328 A. 2d, at 100. That court 
gave no reason for its view that warnings must be given 
outside the presence of the jury, but respondent now advances 
two justifications. First, it could be thought that warnings 
given to respondent before the grand jury came too late, 
because of the short time to assimilate their significance, and 
because of the presence of the grand jurors. But respondent 
does not contend that he did not understand the warnings 
given here. In any event, it is purely speculative to attribute 
any such effects to warnings given in the presence of the jury 
immediately before taking the stand. If anything, the prox-
imity of the warnings to respondent’s testimony and the 
solemnity of the grand jury setting seem likely to increase their 
effectiveness.

Second, respondent argues that giving the oath in the 
presence of the grand jury undermines assertion of the Fifth 
Amendment privilege by placing the witness in fear that the 
grand jury will infer guilt from invocation of the privilege. 
But this argument entirely overlooks that the grand jury’s 
historic role is as an investigative body; it is not the final ar-
biter of guilt or innocence. Moreover, it is well settled that 
invocation of the Fifth Amendment privilege in a grand jury 
proceeding is not admissible in a criminal trial, where guilt or 
innocence is actually at stake.

The judgment of the Court of Appeals is reversed, and the 
cause is remanded for further proceedings not inconsistent 
with this opinion.

Reversed and remanded.

Mr . Just ice  Brennan , with whom Mr . Justice  Marshall  
joins, dissenting.

The general rule that a witness must affirmatively claim the 
privilege against compulsory self-incrimination must in my 
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view admit of an exception in the case of a grand jury witness 
whom the prosecutor interrogates with the express purpose of 
getting evidence upon which to base a criminal charge against 
him. In such circumstances, even warnings, before interro-
gation, of his right to silence do not suffice. The privilege is 
emptied of substance unless the witness is further advised by 
the prosecutor that he is a potential defendant. Only if the 
witness then nevertheless intentionally and intelligently waives 
his right to be free from compulsory self-incrimination and 
submits to further interrogation should use of his grand jury 
testimony against him be sanctioned. As I stated in United 
States v. Mandujano, 425 U. S. 564, 598-600 (1976) (concur-
ring in judgment):

“I would hold that, in the absence of an intentional and 
intelligent waiver by the individual of his known right to 
be free from compulsory self-incrimination, the Govern-
ment may not call before a grand jury one whom it has 
probable cause—as measured by an objective standard— 
to suspect of committing a crime, and by use of judicial 
compulsion compel him to testify with regard to that 
crime. In the absence of such a waiver, the Fifth 
Amendment requires that any testimony obtained in this 
fashion be unavailable to the Government for use at trial. 
Such a waiver could readily be demonstrated by proof 
that the individual was warned prior to questioning that 
he is currently subject to possible criminal prosecution 
for the commission of a stated crime . . . .”

In this case, although respondent Washington was advised of 
his rights to silence and to talk to a lawyer before he appeared 
before the grand jury, he was “only told that he was needed 
as a witness in prosecuting the two who were occupants of the 
van at the time of its impoundment.” 328 A. 2d 98, 100 
(1974). He was never told that he was in danger of being 
indicted himself, even though “at the time of his grand jury 
appearance respondent was a potential defendant whose
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indictment was considered likely by the prosecution.” Ante, 
at 186 n. 4.

The ancient privilege of a witness against being compelled 
to incriminate himself is precious to free men as a shield 
against high-handed and arrogant inquisitorial practices. It 
has survived centuries of controversies, periodically kindled by 
popular impatience that its protection sometimes allows the 
guilty to escape punishment. But it has endured as a wise 
and necessary protection of the individual against arbitrary 
power, and the price of occasional failures of justice is paid 
in the larger interest of general personal security.

I would hold that a failure to warn the witness that he is a 
potential defendant is fatal to an indictment of him when it is 
made unmistakably to appear, as here, that the grand jury 
inquiry became an investigation directed against the witness 
and was pursued with the purpose of compelling him to give 
self-incriminating testimony upon which to indict him. I 
would further hold that without such prior warning and the 
witness’ subsequent voluntary waiver of his privilege, there is 
such gross encroachment upon the witness’ privilege as to 
render worthless the values protected by it unless the self-
incriminating testimony is unavailable to the Government for 
use at any trial brought pursuant to even a valid indictment.

It should be remarked that, of course, today’s decision 
applies only to application of the privilege against self-
incrimination secured by the Fifth Amendment to the United 
States Constitution.*  The holding does not affect the author-
ity of state courts to construe counterpart provisions of state 
constitutions—even identically phrased provisions—“to give 
the individual greater protection than is provided” by the 

*0f course, it is still open to the District of Columbia Court of Appeals, 
under its supervisory powers, on remand to order and enforce compliance 
with what it considers proper procedures before the grand jury, Ristaino v. 
Ross, 424 U. S. 589, 597 n. 9 (1976); United States v. Jacobs, 547 F. 2d 772 
(CA2 1976), cert, pending, No. 76-1193.
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federal provision. State v. Johnson, 68 N. J. 349, 353, 346 A. 
2d 66, 67-68 (1975). See generally Brennan, State Constitu-
tions and the Protection of Individual Rights, 90 Harv. L. 
Rev. 489 (1977).

A number of state courts have recognized that a defendant 
or potential defendant called before a grand jury is privileged 
against the State’s using his self-incriminating testimony to 
procure an indictment or using it to introduce against him at 
trial, even in the absence of an affirmative claim of his privilege 
against self-incrimination. See, e. g., People v. Laino, 10 
N. Y. 2d 161, 176 N. E. 2d 571 (1961); State v. Fary, 19 N. J. 
431, 437-438, 117 A. 2d 499, 503 (1955); Taylor n . Common-
wealth, 274 Ky. 51, 118 S. W. 2d 140 (1938); State v. Corteau, 
198 Minn. 433, 270 N. W. 144 (1936); Culbreath v. State, 
22 Ala. App. 143, 113 So. 465 (1927). See additional cases in 
Annot., Privilege Against Self-incrimination as to Testimony 
before Grand Jury, 38 A. L. R. 2d 225, 290-294 (1954). One 
court has specifically held that interrogating a potential 
defendant “under [the] guise of examining him as to the guilt 
of someone else” is a violation of the defendant’s privilege 
against self-incrimination. People v. Cochran, 313 Ill. 508, 
526, 145 N. E. 207, 214 (1924). See also Newman, The Sus-
pect and the Grand Jury: A Need for Constitutional Protec-
tion, 11 U. Rich. L. Rev. 1 (1976); Comment, The Grand Jury 
Witness’ Privilege Against Self-Incrimination, 62 Nw. U. L. 
Rev. 207, 223 (1967); Meshbesher, Right to Counsel before 
Grand Jury, 41 F. R. D. 189, 191 (1966). The rationale of 
these decisions—which I would find applicable to the case now 
before us—is that where the grand jury investigation is in fact 
a proceeding against the witness, or even if begun as a general 
investigation it becomes a proceeding against the witness, the 
encroachment upon the witness’ privilege requires that a court 
deny to the prosescution the use of the witness’ self-incrimi-
nating testimony.
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TERRITORY OF GUAM v. OLSEN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 76-439. Argued March 29, 1977—Decided May 23, 1977

Provision of § 22 of the 1950 Organic Act of Guam that the District 
Court of Guam “shall have such appellate jurisdiction as the [Guam] 
legislature may determine” held not to authorize the Guam Legislature 
to divest the District Court’s appellate jurisdiction under the Act to 
hear appeals from local Guam courts, and to transfer that jurisdiction 
to the newly created Guam Supreme Court, but to empower the legis-
lature to “determine” that jurisdiction only in the sense of the selection 
of what should constitute appealable causes. This conclusion is sup-
ported not only by the text of § 22, which expressly authorizes only a 
“transfer” of the District Court’s original local jurisdiction, but also by 
the absence of any clear signal from Congress that it intended to allow 
the Guam Legislature to foreclose appellate review by Art. Ill courts, 
including this Court, of territorial courts’ decisions in federal-question 
cases; by the Act’s legislative history; and by the fact that if the word 
“determine” were read as giving Guam the power to transfer the 
District Court’s appellate jurisdiction to the Guam Supreme Court and 
at the same time to authorize Guam to deny review of the District 
Court’s decisions by any Art. Ill tribunal, Congress would have given 
Guam a power not granted to any other Territory. Pp. 199-204.

540 F. 2d 1011, affirmed.

Bre nna n , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Whi te , Bla ck mu n , and Pow ell , JJ., joined. Mar sha ll , J., filed a 
dissenting opinion, in which Ste wa rt , Reh nq ui st , and Stev en s , JJ., 
joined, post, p. 204.

Charles H. Troutman, Attorney General of Guam, argued 
the cause for petitioner. With him on the briefs was Charles 
D. Stake, Assistant Attorney General.

Howard Trapp argued the cause for respondent. With him 
on the brief were Laurence Vogel and Norman Dorsen.
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Walter S. Ferenz argued the cause and filed a brief for the 
Guam Bar Assn, as amicus curiae urging affirmance.

Mr . Justic e Brennan  delivered the opinion of the Court.
The question for decision in this case is whether the pro-

vision of § 22 of the 1950 Organic Act of Guam that the Dis-
trict Court of Guam “shall have such appellate jurisdiction 
as the [Guam] legislature may determine” authorizes the 
Legislature of Guam to divest the appellate jurisdiction of the 
District Court under the Act to hear appeals from local Guam 
courts, and to transfer that jurisdiction to the Supreme Court 
of Guam, newly created by the Guam Legislature.

I
Section 22 (a) of the Organic Act, 64 Stat. 389, before an 

amendment not relevant here, provided:
“There is hereby created a court of record to be desig-

nated the ‘District Court of Guam,’ and the judicial 
authority of Guam shall be vested in the District Court 
of Guam and in such court or courts as may have been 
or may hereafter be established by the laws of Guam. 
The District Court of Guam shall have, in all causes 
arising under the laws of the United States, the jurisdic-
tion of a district court of the United States as such court 
is defined in section 451 of title 28, United States Code, 
and shall have original jurisdiction in all other causes in 
Guam, jurisdiction over which has not been transferred 
by the legislature to other court or courts established by it, 
and shall have such appellate jurisdiction as the legislature 
may determine. The jurisdiction of and the procedure 
in the courts of Guam other than the District Court of 
Guam shall be prescribed by the laws of Guam.” 1 (Em-
phasis supplied.)

xThe “District Court of Guam” rather than “United States District 
Court of Guam” was chosen as the court’s title, since it was created under 
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In 1951, under the authority of the Organic Act, the Guam 
Legislature created three local courts for local matters and de-
fined cases appealable from those courts to the District Court.2 
That structure continued without substantial change for 23 
years until 1974 when the Guam Legislature adopted the 
Court Reorganization Act of 1974. Guam Pub. L. 12-85. 
The former Island, Police, and Commissioners’ Courts, were 
replaced by a Guam Superior Court with “original jurisdiction 
in all cases arising under the laws of Guam, civil or criminal, 
in law or equity, regardless of the amount in controversy, 
except for causes arising under the Constitution, treaties, laws 
of the United States and any matter involving the Guam 
Territorial Income Tax.” 3 The Act also repealed the provi-
sions of the Guam Code of Civil Procedure governing appeals 
to the District Court,4 and created the Supreme Court of

Art. IV, § 3, of the Federal Constitution rather than under Art. Ill, and 
since § 22 vested the court with original jurisdiction to decide both local 
and federal-question matters. S. Rep. No. 2109, 81st Cong., 2d Sess., 12 
(1950).

2 The local courts were the Commissioners’ Courts, the Police Court, and 
the Island Court. Guam Code Civ. Proc. §81-278 (1953).

The District Court was vested with a wide-ranging appellate jurisdiction 
respecting criminal and civil decisions of the Island Court. §§ 62, 63, 82. 
A single judge constituted the District Court as a trial court. However, 
§ 65 constituted the appellate division as a court of three judges. Con-
gress approved this measure in a 1958 amendment to § 22 of the Act, 72 
Stat. 178. See Corn v. Guam Coral Co., 318 F. 2d 622, 627 (CA9 1963) ; 
letter of Judge Albert B. Maris, judicial advisor to Guam, to Chairman, 
Committee on Interior and Insular Affairs, House of Representatives, 
Mar. 14, 1957, reproduced in S. Rep. No. 1582, 85th Cong., 2d Sess., 7-9 
(1958); id., at 4-5.

3 The Court of Appeals for the Ninth Circuit held that the Superior 
Court’s original jurisdiction is exclusive and not concurrent with the 
District Court. Agana Bay Dev. Co. (Hong Kong) Ltd. v. Supreme 
Court of Guam, 529 F. 2d 952, 955 n. 4 (1976). This holding is not con-
tested here.

4 The Code of Civil Procedure provisions repealed by the Court Reor-
ganization Act had provided that the District Court “shall have jurisdic-
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Guam. The Act transferred to the Supreme Court essentially 
the same appellate jurisdiction as had previously been exer-
cised by the District Court, providing that the Supreme Court 
“shall have jurisdiction of appeals from the judgments, orders 
and decrees of the Superior Court in criminal cases . . . and 
in civil causes.” Pub. L. 12-85, § 3. Other provisions of the 
Reorganization Act amended various territorial laws to change 
the references to the Supreme Court of Guam from the 
Appellate Division of the District Court as the appellate court.

Respondent was convicted of criminal charges in the Su-
perior Court, and appealed to the District Court of Guam. 
The District Court dismissed the appeal on the authority of a 
divided panel decision of the Court of Appeals for the Ninth 
Circuit holding that the 1974 Court Reorganization Act val-
idly divested the District Court of its appellate jurisdiction 
and transferred that jurisdiction to the newly created Supreme 
Court. Agana Bay Dev. Co. (Hong Kong) Ltd. v. Supreme 
Court of Guam, 529 F. 2d 952 (1976). In this case, however, 
the Court of Appeals for the Ninth Circuit, overruled en 
banc5 the panel decision in Agana Bay, and reversed the dis-
missal of respondent’s appeal. 540 F. 2d 1011 (1976). The 
Court of Appeals held that “the appellate jurisdiction of the 
district court may not be transferred without congressional 
authorization and pursuant to such provisions and safeguards 
as Congress may provide.” Id., at 1012. Certain judgments 
of the appellate division of the District Court were made 
appealable to the Court of Appeals for the Ninth Circuit, and 
to this Court, by § 23 of the Organic Act of Guam of 1950, as 

tion of appeals from the judgments, orders and decrees of the Island Court 
in criminal causes as provided in the Penal Code, Part II, Title VIII, and 
in civil causes . . . .” Guam Code Civ. Proc. § 63 (1953).

5 The Court of Appeals convened en banc after respondent unsuccess-
fully sought certiorari before judgment in this Court. 425 U. S. 960 
(1976).
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amended, 65 Stat. 726,6 but Congress has not similarly pro-
vided for appeals from judgments of the Supreme Court of 
Guam. In that circumstance, the Court of Appeals held that 
§22 (a) did not authorize the transfer of the District Court’s 
appellate jurisdiction to the Supreme Court of Guam because, 
under existing statutes “litigation in the territorial court 
[that] may involve substantial federal questions . . . cannot 
be reviewed by the United States Supreme Court or by any 
other Article III court . . . .” 540 F. 2d, at 1012. We 
granted certiorari, 429 U. S. 959 (1976). We affirm.

II
We emphasize at the outset that the 1974 Court Reorgani-

zation Act in no respect affects the exclusive 7 original federal- 

6 Section 23 (a), as enacted in 1950, authorized appeals from final judg-
ments of the District Court of Guam to the Court of Appeals in federal 
question, habeas corpus, and “all other civil cases where the value in 
controversy exceed [ed] $5,000 . . . .” Congress repealed this provision in 
1951, 65 Stat. 729, but transferred its coverage to 28 U. S. C. § 1291 and 
thus expanded appealability to criminal cases raising only issues of local 
law, and to civil cases raising only issues of local law with value in contro-
versy of less than $5,000. 65 Stat. 726. Review of certain interlocutory 
orders was also authorized by including the District Court of Guam within 
the coverage of 28 U. S. C. § 1292. 65 Stat. 726. See S. Rep. No. 1020, 
82d Cong., 1st Sess., 16 (1951).

Under § 23 (b) as enacted in 1950 direct appeals from the District Court 
to this Court were available in cases to which the United States was a party 
and in which the District Court held an Act of Congress unconstitutional. 
This provision was continued without significant change in 1951 by includ-
ing the District Court of Guam within the coverage of 28 U. S. C. § 1252. 
65 Stat. 726.

7 The Organic Act of 1950 does not on its face require that the original 
jurisdiction of the District Court over questions arising under federal law 
be exclusive, but the implementing legislation passed by Guam in 1951 left 
federal-question jurisdiction exclusively in the District Court by granting 
jurisdiction to the Guam courts only over cases arising under local law. 
Guam Code Civ. Proc. §§82, 102, 112 (1953). This interpretation in 
Agana Bay Dev. Co. (Hong Kong) Ltd. v. Supreme Court of Guam, supra, 
at 954, is also not contested here. See n. 3, supra.
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question jurisdiction of the District Court granted by the 
first clause of the second sentence of § 22 (a), which now 
provides that the “District Court of Guam shall have the 
jurisdiction of a district court of the United States in all causes 
arising under the constitution, treaties, and laws of the United 
States . . . .” 48 U. S. C. § 1424 (a). Decisions in such 
cases brought in the District Court are appealable to the 
Court of Appeals for the Ninth Circuit or to this Court.8 The 
question presented for decision here rather concerns appeals 
to the District Court from decisions of local courts in cases 
arising under local law. The language we must construe im-
mediately follows in the same sentence, providing that the 
District Court “shall have original jurisdiction in all other 
causes in Guam, jurisdiction over which has not been trans-
ferred by the legislature to other court or courts established by 
it, and shall have such appellate jurisdiction as the legislature 
may determine.” (Emphasis supplied.)

We first observe that Congress used different language in 
its grant of power to the Guam Legislature over the District 
Court’s original jurisdiction from its grant of power over that 
court’s appellate jurisdiction. The Act expressly provides 
that original jurisdiction might be “transferred” to “other 
court or courts” created by the legislature. As to appellate 
jurisdiction, however, the wording is that the District Court 
“shall have such appellate jurisdiction as the legislature may 
determine.” The question immediately arises why, if Congress 
contemplated authority to eliminate the District Court’s ap-
pellate jurisdiction by transferring it to a local court, Con-
gress did not, as in the case of “original jurisdiction,” explicitly 
provide that appellate jurisdiction too might be “transferred.” 
Moreover, if Congress contemplated such a broad grant of 
authority, it might be expected that it would have referred, 
as in the case of original jurisdiction, to “other court or courts” 
that would be established to assume the appellate jurisdiction 

8 See n. 6, supra.
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transferred from the District Court. Clearly, the word 
“determine” is not used as a synonym for “transfer,” and it 
is not obvious that the power to “determine” the appellate 
jurisdiction of the District Court includes the power to abolish 
it by “transfer” to another court. We fully agree with Judge 
Kennedy dissenting in Agana Bay, 529 F. 2d, at 959, that 
Congress used “determine” because Congress “more likely in-
tended to permit the local legislature to decide what cases were 
serious enough to be appealable,” and we note that the Guam 
Legislature found no broader authority in the term for the 23 
years from 1951 to 1974. We therefore conclude that Congress 
expressly authorized a “transfer” of the District Court’s orig-
inal jurisdiction but withheld a like power respecting the 
court’s appellate jurisdiction, empowering Guam to “deter-
mine” the District Court’s appellate jurisdiction only in the 
sense of the selection of what should constitute appealable 
causes.9

Other considerations besides our reading of the bare text 
support the conclusion that the power to “determine” should 
not be construed to include the power to “transfer” without 
more persuasive indicia of a congressional purpose to clothe 
the Guam Legislature with this authority.

First, we should be reluctant without a clear signal from 
Congress to conclude that it intended to allow the Guam 
Legislature to foreclose appellate review by Art. Ill courts, 
including this Court, of decisions of territorial courts in cases 
that may turn on questions of federal law. Important federal 
issues can be presented in cases which do not fall within the 
District Court’s federal-question jurisdiction, because they do 
not “arise under” federal law, but instead fall within the ex-
clusive jurisdiction vested in the Superior and Supreme Courts 
by the Reorganization Act. For example, criminal convic-

9 This case does not present, and we intimate no view upon, the question 
of what categories of cases the Guam Legislature is authorized to determine 
are nonappealable under § 22 of the Act.
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tions returned in the Superior Court and appealable under the 
Court Reorganization Act only to the Supreme Court, may be 
challenged as violating federal constitutional guarantees. It 
is no answer that rejection of a federal constitutional defense 
by the Guam courts, though not presently directly reviewable 
by the Court of Appeals for the Ninth Circuit or by this Court, 
may nevertheless be reviewable in federal habeas corpus. Tr. 
of Oral Arg. 9. Habeas corpus review has different historical 
roots from direct review and different jurisprudential functions 
and limitations. See, e. g., Fay v. Noia, 372 U. S. 391 (1963). 
As respects civil cases, though the “arising under” jurisdiction 
vested in the District Court by § 22 (a) tracks the general 
federal-question statute, 28 U. S. C. § 1331 (a), clearly—what-
ever may be the ambiguities of the phrase “arising under”—it 
does not embrace all civil cases that may present questions of 
federal law. See, e. g., Gully v. First Nat. Bank, 299 U. S. 109 
(1936); Cohen, The Broken Compass: The Requirement that 
a Case Arise “Directly” under Federal Law, 115 U. Pa. L. Rev. 
890 (1967). We are therefore reluctant to conclude that, 
merely because power to “determine” may as a matter of 
dictionary definition include power to “transfer,” Congress 
intended to confer on the Guam Legislature the power to 
eliminate review in Art. Ill courts of all federal issues 
presented in cases brought in the local courts.

Second, nothing in the legislative history of the Organic 
Act of 1950 even remotely suggests that Congress intended by 
its use of the word “determine” to give the Guam Legislature 
the option of creating a local Supreme Court having the power 
of ultimate review of cases involving local matters. Rather, 
the legislative history points the other way. Three bills in-
troduced in the 81st Congress provided for a judicial system 
for Guam. Hearings on S. 185, S. 1892, and H. R. 7273 before 
the Subcommittee of the Senate Committee on Interior and 
Insular Affairs, 81st Cong., 2d Sess., 1-25 (1950) (hereafter 
Hearings). All three provided for appellate review by Art. Ill 
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courts of territorial court decisions. The bill that became the 
Organic Act, H. R. 7273, originally established a Supreme 
Court of Guam whose decisions were to be reviewable by the 
Court of Appeals for the Ninth Circuit and by this Court. 
Hearings 22-23. The proposal for a congressionally created 
Supreme Court was rejected in favor of a Federal District 
Court. This was done in part to provide “litigants in the 
Western Pacific with direct access to the federal court system.” 
Agana Bay Dev. Co., Ltd. v. Supreme Court of Guam, supra, 
at 961 (Kennedy, J., dissenting); S. Rep. No. 2109, 81st Cong., 
2d Sess., 4 (1950). But another concern accounts for the 
provision giving the District Court jurisdiction in local mat-
ters. Our independent review of the pertinent legislative 
materials confirms, and we therefore adopt, Judge Kennedy’s 
conclusion expressed in dissent in Agana Bay, supra, at 961:

“Because of concern that there would not be sufficient 
federal question litigation to justify a separate district 
court in Guam, the court was given original jurisdiction 
in local matters. It was also envisioned that the district 
court would serve as an appellate body once local courts 
were established. The apparent reason for eliminating 
the provision for a local supreme court was to avoid 
duplicative judicial machinery, rather than to allow local 
authorities to put certain controversies beyond review by 
the federal court system.”

Third, if the word “determine” is to be read as giving 
Guam the power to transfer the District Court’s appellate 
jurisdiction to the Supreme Court and, by the same stroke, 
to authorize Guam to deny review of the court’s decisions by 
any Art. Ill tribunal, Congress has given Guam a power not 
granted any other Territory. Congress has consistently pro-
vided for appellate review by Art. Ill courts of decisions 
of local courts of the other Territories.10 What history there 

10See, e. g., 31 Stat. 141 (§86), 36 Stat. 1087, 43 Stat. 936 (Hawaii);
31 Stat. 321 (§§504, 507) (Alaska); 31 Stat. 77 (§35), 38 Stat. 803, 39
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is points to a purpose to create a similar system for Guam. 
Hearings, supra; S. Rep. No. 2109, 81st Cong., 2d Sess. (1950). 
We are unwilling to say that Congress made an extraordinary 
exception in the case of Guam, at least without some clearer 
indication of that purpose than the word “determine” provides. 
Moreover, we should hesitate to attribute such a purpose to 
Congress since a construction that denied Guam litigants 
access to Art. Ill courts for appellate review of local-court 
decisions might present constitutional questions. See gen-
erally Hart, The Power of Congress to Limit the Jurisdiction 
of Federal Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 
1362 (1953).

Affirmed.

Mr . Just ice  Marshall , with whom Mr . Justice  Stewart , 
Mr . Justice  Rehnquis t , and Mr . Justice  Stevens  join, 
dissenting.

Although this case may at first glance seem unimportant 
to anyone but the residents of Guam, the result of the Court’s

Stat. 951 (§§ 42, 43) (Puerto Rico); 76A Stat. 51 (Canal Zone); 39 Stat. 
1132 (§2), 43 Stat. 936, 49 Stat. 1807 (§§25, 30), 48 U. S. C. §1612, 
90 Stat. 2899 (Virgin Islands); 90 Stat. 263 (§§ 402, 403) (Northern 
Mariana Islands).

*We note that Pub. L. 94-584, enacted in 1976 about a month before 
our grant of certiorari in this case, authorizes Guam to adopt a constitu-
tion for its own self-government but expressly provides that a provision of 
the territorial constitution establishing a system of local courts “shall 
become effective no sooner than upon the enactment of legislation reg-
ulating the relationship between the local courts of Guam with the Federal 
judicial system.” §2 (b)(7), 90 Stat. 2899. This suggests that Con-
gress contemplates that Guam’s judiciary should be treated like the 
judiciaries of other Territories whose judgments are subject to review by 
Art. Ill courts. The Guam Legislature has already enacted legislation to 
provide for a constitutional convention. Act of Dec. 10, 1976, Guam 
Pub. L. 13-202. Although this may eventually produce a judicial system 
complying with § 2 (b) (7) of Pub. L. 94r-584 and subject to appellate 
review in Art. Ill courts, we perceive nothing in this prospect that should 
cause us to abstain from decision of the issues presented in this case.
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decision is perhaps unprecedented in our history. The Court 
today abolishes the Supreme Court of Guam, a significant part 
of the system of self-government established by some 85,000 
American citizens through their freely elected legislature.1

The Court’s error, in my view, lies in its misinterpretation 
of the Organic Act of Guam. I do not doubt that Congress 
has the authority in the exercise of its plenary power over 
Territories of the United States, Art. IV, § 3, to reverse Guam’s 
decision to reorganize its local court system. In this case, 
however, Congress has plainly authorized enactment of the 
challenged legislation, while there has been no corresponding 
delegation to this Court of the congressional power to veto 
such laws. Because “our judicial function” is limited “to ap-
ply [ing] statutes on the basis of what Congress has written, 
not what Congress might have written,” United States v. 
Great Northern R. Co., 343 U. S. 562, 575 (1952), I must re-
spectfully dissent.

In reaching its decision, the Court focuses exclusively on 
the meaning of the second half of the second sentence of 
§ 22 (a) of the Organic Act of Guam, 64 Stat. 389.2 With all 
respect, this approach ignores the horse while concentrating on 
minute details of the cart’s design. If the sentences of § 22

1 See U. S. Dept, of Commerce, Statistical Abstract of the United 
States 855, 856 (1976); 8 U. S. C. § 1407; Guam Govt. Code § 2056 (1970).

2 This statute, prior to a 1958. amendment, provided in pertinent part: 
“There is hereby created a court of record to be designated the ‘District 

Court of Guam’, and the judicial authority of Guam shall be vested in the 
District Court of Guam and in such court or courts as may have been or 
may hereafter be established by the laws of Guam. The District Court 
of Guam shall have, in all causes arising under the laws of the United 
States, the jurisdiction of a district court of the United States as such 
court is defined in section 451 of title 28, United States Code, and shall 
have original jurisdiction in all other causes in Guam, jurisdiction over 
which has not been transferred by the legislature to other court or courts 
established by it, and shall have such appellate jurisdiction as the legis-
lature may determine. The jurisdiction of and the procedure in the courts 
of Guam other than the District Court of Guam shall be prescribed by the 
laws of Guam.”
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(a) are simply read in the order in which they are written, 
their meaning is plain without resort to complex exegesis.

The first sentence creates the federal “District Court of 
Guam.” It goes on to provide that “the judicial authority of 
Guam shall be vested in the District Court of Guam and in 
such court or courts as may have been or may hereafter be 
established by the laws of Guam.” This language is strik-
ingly similar to the familiar words of Art. Ill, § 1: “The judi-
cial Power of the United States, shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may 
from time to time ordain and establish.” Both provisions 
describe the bodies that will exercise the judicial power. 
They name one court and mandate its establishment. They 
leave the creation of the remainder of the court system to the 
legislature. But there is one key distinction: Where Art. Ill 
expressly describes the relationship among the courts, making 
one “supreme” and the others “inferior,” § 22 (a) is silent.

The only reasonable conclusion that can be drawn from 
this distinction is that the Organic Act, unlike our Constitu-
tion, was intended to allow the elected representatives of the 
people governed by the courts to control the relationship 
among the courts. The absence of any indication of a superior-
inferior structure in § 22 (a) also indicates that there is no 
reason to consider the federal and local courts other than co-
equal in matters as to which they share jurisdiction, i. e., cases 
that might be appealed. Rather, the conspicuously incom-
plete emulation of the well-known Art. Ill model suggests 
that the people of Guam may terminate the District Court’s 
appellate jurisdiction.

The Court ascribes great significance to the different lan-
guage used to describe the legislature’s power to “transfer” 
trial jurisdiction to the local courts, as contrasted with the 
power to “determine” appellate jurisdiction. The words, read 
in context, seem to me to be no more than alternative expres-
sions for the same concept, used in the interest of avoiding 
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repetition. Thus, the first sentence of § 22 (a) gives Guam 
the authority to establish any courts it deems necessary. The 
last sentence of the section, also ignored in the Court’s analysis, 
gives Guam the power to prescribe the “jurisdiction of and 
procedure in” such local courts. “Determine” as used in the con-
text of the second sentence of § 22 (a) is an obvious synonym 
for “grant.” If the Guam Legislature may grant the District 
Court appellate jurisdiction in the first instance, it has the 
converse power to withdraw it. Read as a whole, § 22 (a) 
plainly encompasses the power to give all appellate jurisdic-
tion to a local court.

The Court relies on the fact that this interpretation of the 
Organic Act might insulate decisions of the local courts that 
involve questions of federal constitutional or statutory law 
from review in Art. Ill courts, something which other ter-
ritorial charters have apparently not granted. With respect 
to the latter point, it is worth noting that Guam is a small 
and isolated possession that Congress might well have wished 
to give unusual autonomy in local affairs. No doubt, too, 
Congress’ sense of the proper way to govern far-distant citi-
zens has changed considerably in recent decades from the 
expansionist ethic which prevailed when Hawaii was annexed, 
the Spanish possessions (including Guam) ceded, and the Vir-
gin Islands purchased. It is thus not surprising to find a 
broad authorization for self-government granted by the Or-
ganic Act passed in 1950. And it speaks well for the good sense 
of the people of Guam that they observed the functioning of 
the judicial system on their island for 23 years before decid-
ing that a local appellate court would best serve their needs. 
This hiatus, therefore, does not indicate that Guam lacked 
the power to act, as the Court assumes, ante, at 201, but rather 
that the people deemed it unwise at that stage in their devel-
opment to do so. Moreover, as careful analysis of the rele-
vant sections of other territorial charters demonstrates, see 
Agana Bay Dev. Co., Ltd. v. Supreme Court of Guam, 529
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F. 2d 952, 957-958 (CA9 1976), “the Guam Organic Act 
is unique and it delegates the widest powers of any of the 
territories to the legislature for the creation of appellate 
courts.” Id., at 957.

If there are constitutional problems with this interpre-
tation of the Organic Act, see ante, at 201-202, 204, they do 
not arise from the action of the Guam Legislature in creating 
a local appellate court. Rather, they stem from the absence 
of a statute expressly providing for appeals from the Guam 
courts to an Art. Ill tribunal. As petitioner notes, Brief for 
Petitioner 15-19, Congress has in its dealings with Guam his-
torically reacted to the developing legal needs of the island 
rather than anticipating them. See, e. g., Corn v. Guam Coral 
Co., 318 F. 2d 622, 624-627 (CA9 1963). This is not sur-
prising; since the Organic Act did not set up a local court 
structure, it was impossible for Congress to foresee the manner 
in which the system as actually established would mesh with 
the Art. Ill courts. Most recently, Congress authorized Guam 
to design a local court system as part of the drafting of a new 
constitution, recognizing that it would thereafter be necessary 
to enact legislation “regulating the relationship between the 
local courts of Guam and the Federal judicial system.” Pub. 
L. No. 94-584, 90 Stat. 2899, § 2 (b) (7).

In view of the willingness of Congress to accommodate both 
the aspirations of the people of Guam and the requirements 
of federal jurisdiction, I think there is no need to search for 
constitutional questions where none yet exist.3 In the mean-
time, we should not eviscerate the court system carefully 
devised by the people of Guam in the exercise of their right 
of self-government.

I respectfully dissent.

3 Nowhere in respondent’s presentation to this Court is there any claim 
of federal constitutional or statutory infirmities in his conviction for vio-
lation of the laws of Guam.
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ABOOD ET AL. v. DETROIT BOARD OF 
EDUCATION et  al .

APPEAL FROM THE COURT OF APPEALS OF MICHIGAN

No. 75-1153. Argued November 9, 1976—Decided May 23, 1977

A Michigan statute authorizing union representation of local governmental 
employees permits an “agency shop” arrangement, whereby every 
employee represented by a union, even though not a union member, 
must pay to the union, as a condition of employment, a service charge 
equal in amount to union dues. Appellant teachers filed actions (later 
consolidated) in Michigan state court against appellee Detroit Board of 
Education and appellee Union (which represented teachers employed by 
the Board) and Union officials, challenging the validity of the agency-
shop clause in a collective-bargaining agreement between the Board and 
the Union. The complaints alleged that appellants were unwilling or 
had refused to pay Union dues, that they opposed collective bargaining 
in the public sector, that the Union was engaged in various political and 
other ideological activities that appellants did not approve and that were 
not collective-bargaining activities, and prayed that the agency-shop 
clause be declared invalid under state law and under the United States 
Constitution as a deprivation of appellants’ freedom of association 
protected by the First and Fourteenth Amendments. The trial court 
dismissed the actions for failure to state a claim upon which relief could 
be granted. The Michigan Court of Appeals, while reversing and 
remanding on other grounds, upheld the constitutionality of the agency-
shop clause, and, although recognizing that the expenditure of com-
pulsory service charges to further “political purposes” unrelated to 
collective bargaining could violate appellants’ First and Fourteenth 
Amendment rights, held that since the complaints had failed to allege 
that appellants had notified the Union as to those causes and candidates 
to which they objected, appellants were not entitled to restitution of 
any portion of the service charges. Held:

1. Insofar as the service charges are used to finance expenditures 
by the Union for collective-bargaining, contract-administration, and 
grievance-adjustment purposes, the agency-shop clause is valid. Rail-
way Employes’ Dept. v. Hanson, 351 U. S. 225; Machinists v. Street, 
367 U. S. 740. Pp. 217-232.

(a) That government employment is involved, rather than private 
employment, does not mean that Hanson, supra, and Street, supra, can 
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be distinguished by relying in this case upon the doctrine that public 
employment cannot be conditioned upon the surrender of First Amend-
ment rights, for the railroad employees’ claim in Hanson that a 
union-shop agreement was invalid failed not because there was no 
governmental action but because there was no First Amendment viola-
tion. Pp. 226-227.

(b) Although public employee unions’ activities are political to the 
extent they attempt to influence governmental policymaking, the differ-
ences in the nature of collective bargaining between the public and 
private sectors do not mean that a public employee has a weightier 
First Amendment interest than a private employee in not being com-
pelled to contribute to the costs of exclusive union representation. A 
public employee who believes that a union representing him is urging a 
course that is unwise as a matter of public policy is not barred from 
expressing his viewpoint, but, besides voting in accordance with his 
convictions, every public employee is largely free to express his views, in 
public or private, orally or in writing, and, with some exceptions not 
pertinent here, is free to participate in the full range of political and 
ideological activities open to other citizens. Pp. 227-232.

2. The principles that under the First Amendment an individual 
should be free to believe as he will and that in a free society one’s 
beliefs should be shaped by his mind and his conscience rather than 
coerced by the State, prohibit appellees from requiring any of the 
appellants to contribute to the support of an ideological cause he may 
oppose as a condition of holding a job as a public school teacher. 
Pp. 232-237.

(a) That appellants are compelled to make, rather than prohibited 
from making, contributions for political purposes works no less an 
infringement of their constitutional rights. P. 234.

(b) The Constitution requires that a union’s expenditures for 
ideological causes not germane to its duties as a collective-bargaining 
representative be financed from charges, dues, or assessments paid by 
employees who do not object to advancing such causes and who are not 
coerced into doing so against their will by the threat of loss of govern-
mental employment. Pp. 234r-235.

3. The Michigan Court of Appeals erred in holding that appellants 
were entitled to no relief even if they can prove their allegations and in 
depriving them of their right to such remedies as enjoining the Union 
from expending the service charges for ideological causes opposed by 
appellants, or ordering a refund of a portion of such charges, in the 
proportion such expenditures bear to the total Union expenditures. 
Hanson, supra; Railway Clerks v. Allen, 373 U. S. 113. In view,
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however, of the fact that since the commencement of this litigation 
appellee Union has adopted an internal Union remedy for dissenters, it 
may be appropriate to defer further judicial proceedings pending the 
voluntary utilization by the parties of that internal remedy as a possible 
means of settling the dispute. Pp. 237-242.

60 Mich. App. 92, 230 N. W. 2d 322, vacated and remanded.

Ste wa rt , J., delivered the opinion of the Court, in which Bre nn an , 
Whi te , Mar sha ll , Reh nq ui st , and Ste ve ns , JJ., joined. Reh nq ui st , 
J., post, p. 242, and Ste ve ns , J., post, p. 244, filed concurring opinions. 
Pow ell , J., filed an opinion concurring in the judgment, in which Burg er , 
C. J., and Bla ck mu n , J., joined, post, p. 244.

Sylvester Petro argued the cause for appellants. With him 
on the briefs was John L. Kilcullen.

Theodore Sachs argued the cause and filed a brief for 
appellees.*

Mr . Justice  Stewart  delivered the opinion of the Court.
The State of Michigan has enacted legislation authorizing 

a system for union representation of local governmental 
employees. A union and a local government employer are 
specifically permitted to agree to an “agency shop” arrange-
ment, whereby every employee represented by a union— 
even though not a union member—must pay to the union, 
as a condition of employment, a service fee equal in amount 
to union dues. The issue before us is whether this arrange-
ment violates the constitutional rights of government em-
ployees who object to public-sector unions as such or to various 
union activities financed by the compulsory service fees.

I
After a secret ballot election, the Detroit Federation of 

Teachers (Union) was certified in 1967 pursuant to Michigan 
* Ronald A. Zumbrun and John H. Findley filed a brief for the Pacific 

Legal Foundation as amicus curiae urging reversal.
Robert H. Chanin and David Rubin filed a brief for the National Edu-

cation Assn, as amicus curiae urging affirmance.
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law as the exclusive representative of teachers employed by 
the Detroit Board of Education (Board).1 The Union and the 
Board thereafter concluded a collective-bargaining agreement 
effective from July 1, 1969, to July 1, 1971. Among the 
agreement’s provisions was an “agency shop” clause, requiring 
every teacher who had not become a Union member within 60 
days of hire (or within 60 days of January 26, 1970, the 
effective date of the clause) to pay the Union a service charge 
equal to the regular dues required of Union members. A 
teacher who failed to meet this obligation was subject to 
discharge. Nothing in the agreement, however, required any 
teacher to join the Union, espouse the cause of unionism, or 
participate in any other way in Union affairs.

On November 7, 1969—more than two months before the 
agency-shop clause was to become effective—Christine Warc- 
zak and a number of other named teachers filed a class 
action in a state court, naming as defendants the Board, 
the Union, and several Union officials. Their complaint, as 
amended, alleged that they were unwilling or had refused 
to pay dues2 and that they opposed collective bargaining in

xThe certification was authorized by Mich. Comp. Laws §423.211 
(1970), which provides:

“Representatives designated or selected for purposes of collective bar-
gaining by the majority of the public employees in a unit appropriate for 
such purposes, shall be the exclusive representatives of all the public 
employees in such unit for the purposes of collective bargaining in respect 
to rates of pay, wages, hours of employment or other conditions of 
employment, and shall be so recognized by the public employer: Pro-
vided, That any individual employee at any time may present grievances 
to his employer and have the grievances adjusted, without intervention 
of the bargaining representative, if the adjustment is not inconsistent 
with the terms of a collective bargaining contract or agreement then in 
effect, provided that the bargaining representative has been given oppor-
tunity to be present at such adjustment.”

2 Some of the plaintiffs were Union members and were paying agency-
shop fees under protest; others had refused either to pay or to join the 
Union; still others had joined the Union and paid the fees without any
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the public sector. The amended complaint further alleged 
that the Union “carries on various social activities for the 
benefit of its members which are not available to non-
members as a matter of right,” and that the Union is 
engaged

“in a number and variety of activities and programs 
which are economic, political, professional, scientific and 
religious in nature of which Plaintiffs do not approve, 
and in which they will have no voice, and which are 
not and will not be collective bargaining activities, i. e., 
the negotiation and administration of contracts with De-
fendant Board, and that a substantial part of the sums 
required to be paid under said Agency Shop Clause are 
used and will continue to be used for the support of 
such activities and programs, and not solely for the 
purpose of defraying the cost of Defendant Federation 
of its activities as bargaining agent for teachers employed 
by Defendant Board.” 3

The complaint prayed that the agency-shop clause be declared 
invalid under state law and also under the United States 
Constitution as a deprivation of, inter alia, the plaintiffs’ 
freedom of association protected by the First and Fourteenth 
Amendments, and for such further relief as might be deemed 
appropriate.

Upon the defendants’ motion for summary judgment, the 
trial court dismissed the action for failure to state a claim 
upon which relief could be granted.4 Warczak v. Board of

apparent protest. The agency-shop clause itself prohibits the discharge 
of an employee engaged in litigation concerning his service charge obliga-
tion until his legal remedies have been exhausted, and no effort to 
enforce the clause against any of the plaintiffs has been made.

3 The nature of these activities and of the objections to them were not 
described in any further detail.

4 A grant of summary judgment under Mich. Gen. Ct. Rule 117.2 (1) is 
equivalent to dismissal under Fed. Rule Civ. Proc. 12 (b) (6) for failure 
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Education, 73 LRRM 2237 (Cir. Ct. Wayne County). The 
plaintiffs appealed, and while their appeal was pending the 
Michigan Supreme Court ruled in Smigel v. Southgate Comr 
munity School Dist., 388 Mich. 531, 202 N. W. 2d 305, 
that state law prohibited an agency shop in the public sector. 
Accordingly, the judgment in the Warczak case was vacated 
and remanded to the trial court for further proceedings con-
sistent with the Smigel decision.

Meanwhile, D. Louis Abood and other named teachers 
had filed a separate action in the same state trial court. 
The allegations in the complaint were virtually identical to 
those in Warczak,5 and similar relief was requested.6 This 
second action was held in abeyance pending disposition of 
the Warczak appeal, and when that case was remanded the 
two cases were consolidated in the trial court for consideration 
of the defendants’ renewed motion for summary judgment.

On November 5, 1973, that motion was granted. The 
trial court noted that following the Smigel decision, the 
Michigan Legislature had in 1973 amended its Public Em-
ployment Relations Act so as expressly to authorize an agency 
shop. 1973 Mich. Pub. Acts, No. 25, codified as Mich. Comp. 
Laws § 423.210 (l)(c).7 This amendment was applied retro-

to state a claim upon which relief can be granted. See Bielski v. 
Wolverine Ins. Co., 379 Mich. 280, 150 N. W. 2d 788; Hiers x. Brownell, 
376 Mich. 225, 136 N. W. 2d 10; Handwerk x. United Steelworkers of 
America, 67 Mich. App. 747, 242 N. W. 2d 514; Crowther v. Ross Chern. & 
Mfg. Co., 42 Mich. App. 426, 202 N. W. 2d 577.

5 The only material difference was that Abood was not a class action.
6 The Abood complaint prayed for declaratory and injunctive relief 

against discharge of any teacher for failure to pay the service charge, 
and for such other relief as might be deemed appropriate.

7 That section provides in relevant part:
“[N]othing in this act or in any law of this state shall preclude a 
public employer from making an agreement with an exclusive bargaining 
representative as defined in section 11 to require as a condition of em-
ployment that all employees in the bargaining unit pay to the 
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actively by the trial court to validate the agency-shop clause 
predating 1973 as a matter of state law, and the court ruled 
further that such a clause does not violate the Federal 
Constitution.

The plaintiffs’ appeals were consolidated by the Michigan 
Court of Appeals, which ruled that the trial court had erred 
in giving retroactive application to the 1973 legislative 
amendment. The appellate court proceeded, however, to 
consider the constitutionality of the agency-shop clause, and 
upheld its facial validity on the authority of this Court’s 
decision in Railway Employes’ Dept. v. Hanson, 351 U. S. 225, 
which upheld the constitutionality under the First Amend-
ment of a union-shop clause, authorized by the Railway Labor 
Act, requiring financial support of the exclusive bargaining 
representative by every member of the bargaining unit. Id., 
at 238. Noting, however, that Michigan law also permits 
union expenditures for legislative lobbying and in support of 
political candidates, the state appellate court identified an 
issue explicitly not considered in Hanson—the constitutional-
ity of using compulsory service charges to further “political 
purposes” unrelated to collective bargaining. Although rec-
ognizing that such expenditures “could violate plaintiffs’ First 
and Fourteenth Amendment rights,” the court read this 
Court’s more recent decisions to require that an employee 
who seeks to vindicate such rights must “make known to 
the union those causes and candidates to which he objects.” 
Since the complaints had failed to allege that any such 
notification had been given, the court held that the plaintiffs 
were not entitled to restitution of any portion of the service 
charges. The trial court’s error on the retroactivity ques-
tion, however, led the appellate court to reverse and remand 

exclusive bargaining representative a service fee equivalent to the 
amount of dues uniformly required of members of the exclusive bargain-
ing representative . . .
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the case.8 60 Mich. App. 92, 230 N. W. 2d 322. After the 
Supreme Court of Michigan denied review, the plaintiffs 
appealed to this Court, 28 U. S. C. § 1257 (2), and we noted 
probable jurisdiction, 425 U. S. 949.9

8 The purpose of the remand was not expressly indicated. The trial 
court had entered judgment for the defendants upon the ground that the 
complaint failed to state a claim on which relief could be granted. The 
state appellate court’s ruling that the 1973 amendment was not to be 
given retroactive effect did not undermine the validity of the trial court’s 
judgment, for the Court of Appeals’ determination that any possibly 
meritorious claims raised by the plaintiffs were prematurely asserted 
required the same result as that ordered by the trial court. The remand 
“as to the retroactive application given to [the 1973 amendment]” must, 
therefore, have been only for a ministerial purpose, such as the correction 
of language in the trial court’s judgment for the defendants. In these 
circumstances, the judgment of the Court of Appeals is final for purposes 
of 28 U. S. C. § 1257 (2). See, e. g., Pope n . Atlantic Coast Line R. 
Co., 345 U. S. 379, 382; Republic Natural Gas Co. V. Oklahoma, 334 IT. S. 
62, 67-68; Richfield Oil Corp. v. State Bd. of Equalization, 329 U. S. 
69, 72-74.

9 At oral argument the suggestion was made that this case might be 
moot. The only agency-shop clause placed in issue by the complaints 
was contained in a collective-bargaining agreement that expired in 1971. 
That clause was unenforceable as a matter of state law after the decision 
in Smigel and the ruling of the State Court of Appeals in the present 
cases that the 1973 statute should not be given retroactive application.

But both sides acknowledged in their briefs submitted to the Michigan 
Court of Appeals that a successor collective-bargaining agreement effec-
tive in 1973 contained substantially the identical agency-shop provision. 
The Court of Appeals appears to have taken judicial notice of this agree-
ment in rendering its decision, for otherwise its ruling that the 1973 
amendment was not retroactive would have disposed of the case without 
the need to consider any constitutional questions. Since the state appel-
late court considered the 1973 agreement to be part of the record in 
making its ruling, we proceed upon the same premise.

The fact that the 1973 agreement may have expired since the state 
appellate court rendered its decision does not affect the continuing 
vitality of this controversy for Art. Ill purposes. Some of the plaintiffs 
in both Warczak and Abood either refused to pay the service charge or 
paid it under protest. See n. 2, supra. Their contention that they cannot 
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II
A

Consideration of the question whether an agency-shop pro-
vision in a collective-bargaining agreement covering govern-
mental employees is, as such, constitutionally valid must 
begin with two cases in this Court that on their face go 
far toward resolving the issue. The cases are Railway Em-
ployes’ Dept. v. Hanson, supra, and Machinists v. Street, 367 
U. S. 740.

In the Hanson case a group of railroad employees brought 
an action in a Nebraska court to enjoin enforcement of a 
union-shop agreement.10 The challenged clause was author-

constitutionally be compelled to contribute the service charge, or at least 
some portion of it, thus survives the expiration of the collective-bargaining 
agreement itself.

10 Under a union-shop agreement, an employee must become a member 
of the union within a specified period of time after hire, and must as a 
member pay whatever union dues and fees are uniformly required. 
Under both the National Labor Relations Act and the Railway Labor 
Act, “[i]t is permissible to condition employment upon membership, but 
membership, insofar as it has significance to employment rights, may in 
turn be conditioned only upon payment of fees and dues.” NLRB v. 
General Motors, 373 U. S. 734, 742. See 29 U. S. C. §158 (a) (3); 
45 U. S. C. § 152 Eleventh, quoted in n. 11, infra. Hence, although a 
union shop denies an employee the option of not formally becoming a union 
member, under federal law it is the “practical equivalent” of an agency 
shop, NLRB n . General Motors, supra, at 743. See also Lathrop v. 
Donohue, 367 U. S. 820, 828.

Hanson was concerned simply with the requirement of financial sup-
port for the union, and did not focus on the question whether the addi-
tional requirement of a union-shop arrangement that each employee 
formally join the union is constitutionally permissible. See NLRB v. Gen-
eral Motors, supra, at 744 (“Such a difference between the union and 
agency shop may be of great importance in some contexts . . .”); cf. 
Storer v. Brown, 415 U. S. 724, 745-746. As the agency shop before 
us does not impose that additional requirement, we have no occasion to 
address that question.
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ized, and indeed shielded from any attempt by a State to 
prohibit it, by the Railway Labor Act, 45 U. S. C. § 152 
Eleventh.11 The trial court granted the relief requested. 
The Nebraska Supreme Court upheld the injunction on the 
ground that employees who disagreed with the objectives 
promoted by union expenditures were deprived of the freedom 
of association protected by the First Amendment. This 
Court agreed that “justiciable questions under the First and 
Fifth Amendments were presented,” 351 U. S., at 231,12

11 In relevant part, that section provides:
“Notwithstanding any other provisions of this chapter, or of any 

other statute or law of the United States, or Territory thereof, or of any 
State, any carrier or carriers as defined in this chapter and a labor 
organization or labor organizations duly designated and authorized to 
represent employees in accordance with the requirements of this chapter 
shall be permitted—

“(a) to make agreements, requiring, as a condition of continued em-
ployment, that within sixty days following the beginning of such employ-
ment, or the effective date of such agreements, whichever is the later, all 
employees shall become members of the labor organization representing 
their craft or class: Provided, That no such agreement shall require such 
condition of employment with respect to employees to whom membership 
is not available upon the same terms and conditions as are generally 
applicable to any other member or with respect to employees to whom 
membership was denied or terminated for any reason other than the 
failure of the employee to tender the periodic dues, initiation fees, and 
assessments (not including fines and penalties) uniformly required as a 
condition of acquiring or retaining membership.”

12 Unlike § 14 (b) of the National Labor Relations Act, 29 U. S. C. 
§ 164 (b), the Railway Labor Act pre-empts any attempt by a State to 
prohibit a union-shop agreement. Had it not been for that federal 
statute, the union-shop provision at issue in Hanson would have been 
invalidated under Nebraska law. The Hanson Court accordingly reasoned 
that government action was present: “[T]he federal statute is the source 
of the power and authority by which any private rights are lost or sacri-
ficed. . . . The enactment of the federal statute authorizing union shop 
agreements is the governmental action on which the Constitution oper-
ates . . . .” 351 U. S., at 232. See also id., at 232 n. 4 (“Once courts en-
force the agreement the sanction of government is, of course, put behind
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but reversed the judgment of the Nebraska Supreme Court 
on the merits. Acknowledging that “[m]uch might be said 
pro and con” about the union shop as a policy matter, the 
Court noted that it is Congress that is charged with identi-
fying “[t]he ingredients of industrial peace and stabilized 
labor-management relations . . . .” Id., at 233-234. Con-
gress determined that it would promote peaceful labor relations 
to permit a union and an employer to conclude an agreement 
requiring employees who obtain the benefit of union represen-
tation to share its cost, and that legislative judgment was 
surely an allowable one. Id., at 235.

The record in Hanson contained no evidence that union 
dues were used to force ideological conformity or otherwise 
to impair the free expression of employees, and the Court 
noted that “[i]f ‘assessments’ are in fact imposed for pur-
poses not germane to collective bargaining, a different prob-
lem would be presented.” Ibid, (footnote omitted). But the 
Court squarely held that “the requirement for financial sup-
port of the collective-bargaining agency by all who receive the 
benefits of its work . . . does not violate . . . the First . . . 
Amendmen[t].” Id., at 238.

The Court faced a similar question several years later 
in the Street case, which also involved a challenge to the 
constitutionality of a union shop authorized by the Railway 
Labor Act. In Street, however, the record contained findings 
that the union treasury to which all employees were required 
to contribute had been used “to finance the campaigns of 
candidates for federal and state offices whom [the plaintiffs] 
opposed, and to promote the propagation of political and eco-
nomic doctrines, concepts and ideologies with which [they] 
disagreed.” 367 U. S., at 744.

The Court recognized, id., at 749, that these findings pre-
sented constitutional “questions of the utmost gravity” not 

them. See Shelley v. Kraemer, 334 U. S. 1; Hurd v. Hodge, 334 U. S. 
24; Barrows v. Jackson, 346 U. S. 249”).
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decided in Hanson, and therefore considered whether the Act 
could fairly be construed to avoid these constitutional issues. 
367 U. S., at 749-750.13 The Court concluded that the Act 
could be so construed, since only expenditures related to 
the union’s functions in negotiating and administering the 
collective-bargaining agreement and adjusting grievances and 
disputes fell within “the reasons . . . accepted by Congress 
why authority to make union-shop agreements was justified,” 
id., at 768. The Court ruled, therefore, that the use of com-
pulsory union dues for political purposes violated the Act 
itself. Nonetheless, it found that an injunction against en-
forcement of the union-shop agreement as such was impermis-
sible under Hanson, and remanded the case to the Supreme 
Court of Georgia so that a more limited remedy could be 
devised.

The holding in Hanson, as elaborated in Street, reflects 
familiar doctrines in the federal labor laws. The principle of 
exclusive union representation, which underlies the National 
Labor Relations Act14 as well as the Railway Labor Act, 
is a central element in the congressional structuring of in-
dustrial relations. E. g.} Emporium Capwell Co. v. Western 
Addition Community Org., 420 U. S. 50, 62-63; NLRB v. 
Allis-Chalmers Mjg. Co., 388 U. S. 175, 180; Medo Corp. 
n . NLRB, 321 U. S. 678, 684-685; Virginian R. Co. v. 
System Federation No. ^0, 300 U. S. 515, 545-549. The 
designation of a single representative avoids the confusion 
that would result from attempting to enforce two or more 
agreements specifying different terms and conditions of em-
ployment. It prevents inter-union rivalries from creating

13 In suggesting that Street “significantly undercut,” and constituted a 
“rethinking” of, Hanson, post, at 247, the opinion concurring in the judg-
ment loses sight of the fact that the record in Street, unlike that in 
Hanson, potentially presented constitutional questions arising from union 
expenditures for ideological purposes unrelated to collective bargaining.

14 29 U. S. C. § 151 et seq.
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dissension within the work force and eliminating the advan-
tages to the employee of collectivization. It also frees the 
employer from the possibility of facing conflicting demands 
from different unions, and permits the employer and a single 
union to reach agreements and settlements that are not subject 
to attack from rival labor organizations. See generally 
Emporium Capwell Co. v. Western Addition Community 
Org., supra, at 67-70; S. Rep. No. 573, 74th Cong., 1st Sess., 
13 (1935).

The designation of a union as exclusive representative 
carries with it great responsibilities. The tasks of negotiating 
and administering a collective-bargaining agreement- and 
representing the interests of employees in settling disputes 
and processing grievances are continuing and difficult ones. 
They often entail expenditure of much time and money. 
See Street, 367 U. S., at 760. The services of lawyers, expert 
negotiators, economists, and a research staff, as well as general 
administrative personnel, may be required. Moreover, in 
carrying out these duties, the union is obliged “fairly and 
equitably to represent all employees . . . , union and non-
union,” within the relevant unit. Id., at 761.15 A union-

15 See Hines v. Anchor Motor Freight, Inc., 424 U. S. 554, 564:
“Because ‘[t]he collective bargaining system as encouraged by Congress 

and administered by the NLRB of necessity subordinates the interests 
of an individual employee to the collective interests of all employees 
in a bargaining unit,’ Vaca v. Sipes, 386 U. S. 171, 182 (1967), the 
controlling statutes have long been interpreted as imposing upon the 
bargaining agent a responsibility equal in scope to its authority, ‘the 
responsibility and duty of fair representation.’ Humphrey n . Moore, 
supra, at 342. The union as the statutory representative of the em-
ployees is ‘subject always to complete good faith and honesty of purpose 
in the exercise of its discretion.’ Ford Motor Co. v. Huffman, [345 U. S. 
330, 338]. Since Steele v. Louisville & N. R. Co., 323 U. S. 192 (1944), 
with respect to the railroad industry, and Ford Motor Co. n . Huffman, 
supra, and Syres v. Oil Workers, 350 U. S. 892 (1955), with respect to 
those industries reached by the National Labor Relations Act, the duty 
of fair representation has served as a ‘bulwark to prevent arbitrary union 
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shop arrangement has been thought to distribute fairly the 
cost of these activities among those who benefit, and it 
counteracts the incentive that employees might otherwise 
have to become “free riders”—to refuse to contribute to the 
union while obtaining benefits of union representation that 
necessarily accrue to all employees. Ibid.; see Oil Workers n . 
Mobil Oil Corp., 426 U. S. 407, 415-416; NLRB v. General 
Motors, 373 U. S. 734, 740-741.

To compel employees financially to support their collective-
bargaining representative has an impact upon their First 
Amendment interests. An employee may very well have 
ideological objections to a wide variety of activities under-
taken by the union in its role as exclusive representative. 
His moral or religious views about the desirability of abortion 
may not square with the union’s policy in negotiating a med-
ical benefits plan. One individual might disagree with a 
union policy of negotiating limits on the right to strike, believ-
ing that to be the road to serfdom for the working class, 
while another might have economic or political objections to 
unionism itself. An employee might object to the union’s 
wage policy because it violates guidelines designed to limit 
inflation, or might object to the union’s seeking a clause in 
the collective-bargaining agreement proscribing racial discrim-
ination. The examples could be multiplied. To be required 
to help finance the union as a collective-bargaining agent 
might well be thought, therefore, to interfere in some way with 
an employee’s freedom to associate for the advancement of 
ideas, or to refrain from doing so, as he sees fit.16 But the 
judgment clearly made in Hanson and Street is that such inter-
ference as exists is constitutionally justified by the legislative 
assessment of the important contribution of the union shop to 
the system of labor relations established by Congress. “The

conduct against individuals stripped of traditional forms of redress by 
the provisions of federal labor law? Vaca v. Sipes, supra, at 182?’

16 See infra, at 233-235.
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furtherance of the common cause leaves some leeway for 
the leadership of the group. As long as they act to promote 
the cause which justified bringing the group together, the 
individual cannot withdraw his financial support merely be-
cause he disagrees with the group’s strategy. If that were 
allowed, we would be reversing the Hanson case, sub silentio.” 
Machinists v. Street, 367 U. S., at 778 (Douglas, J., concurring).

B
The National Labor Relations Act leaves regulation of the 

labor relations of state and local governments to the States. 
See 29 U. S. C. § 152 (2). Michigan has chosen to establish 
for local government units a regulatory scheme which, al-
though not identical in every respect to the NLRA or the 
Railway Labor Act,17 is broadly modeled after federal law. 
E. g., Rockwell v. Crestwood School Dist. Bd. of Ed., 393 Mich. 
616, 635-636, 227 N. W. 2d 736, 744-745, appeal dismissed 
sub nom. Crestwood Ed. Assn. v. Board of Ed. of Crestwood, 
427 U. S. 901; Detroit Police Officers Assn. v. Detroit, 391 
Mich. 44, 53, 214 N. W. 2d 803, 807-808; Michigan Employ-
ment Relations Comm’n v. Reeths-Puffer School Dist., 391 
Mich. 253, 260, and n. 11, 215 N. W. 2d 672, 675, and n. 
11. Under Michigan law employees of local government 
units enjoy rights parallel to those protected under federal 
legislation: the rights to self-organization and to bargain col-
lectively, Mich. Comp. Laws §§ 423.209, 423.215 (1970); see 29 
U. S. C. § 157; 45 U. S. C. § 152 Fourth; and the right 
to secret-ballot representation elections, Mich. Comp. Laws 
§423.212 (1970); see 29 U. S. C. § 159 (e)(1); 45 U. S. C. 
§ 152 Ninth.

Several aspects of Michigan law that mirror provisions 
of the Railway Labor Act are of particular importance here. 
A union that obtains the support of a majority of employees 

17 See, e. g., infra, at 229.
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in the appropriate bargaining unit is designated the exclusive 
representative of those employees. Mich. Comp. Laws 
§ 423.211 (1970).18 A union so designated is under a duty of 
fair representation to all employees in the unit, whether or not 
union members. E. g., Lowe v. Hotel & Restaurant Em-
ployees Local 705, 389 Mich. 123, 145-152, 205 N. W. 2d 
167, 177-180; Wayne County Community College Federa-
tion of Teachers Local 2000 n . Poe, 1976 Mich. Emp. Rei. 
Comm’n 347, 350-353; Local 836, AFSCME v. Solomon, 
1976 Mich. Emp. Rei. Comm’n 84, 89. And in carrying out 
all of its various responsibilities, a recognized union may seek 
to have an agency-shop clause included in a collective-bargain-
ing agreement. Mich. Comp. Laws § 423.210 (l)(c) (1970). 
Indeed, the 1973 amendment to the Michigan law19 was 
specifically designed to authorize agency shops in order that 
“employees in the bargaining unit . . . share fairly in the 
financial support of their exclusive bargaining representa-
tive . . . .” §423.210 (2).

The governmental interests advanced by the agency-shop 
provision in the Michigan statute are much the same as those 
promoted by similar provisions in federal labor law. The 
confusion and conflict that could arise if rival teachers’ 
unions, holding quite different views as to the proper class 
hours, class sizes, holidays, tenure provisions, and grievance 
procedures, each sought to obtain the employer’s agreement, 
are no different in kind from the evils that the exclusivity 
rule in the Railway Labor Act was designed to avoid. See 
Madison School Dist. v. Wisconsin Employment Relations 
Comm’n, 429 U. S. 167, 178 (Brennan , J., concurring in judg-
ment) . The desirability of labor peace is no less important in 
the public sector, nor is the risk of “free riders” any smaller.

Our province is not to judge the wisdom of Michigan’s

18 See n. 1, supra.
19 See supra, at 214, and n. 7.
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decision to authorize the agency shop in public employment.20 
Rather, it is to adjudicate the constitutionality of that deci-
sion. The same important government interests recognized 
in the Hanson and Street cases presumptively support the 
impingement upon associational freedom created by the agency 
shop here at issue. Thus, insofar as the service charge is used 
to finance expenditures by the Union for the purposes of 
collective bargaining, contract administration, and grievance 

20 See Hanson, 351 U. S., at 233-234 (footnote omitted):
“Powerful arguments have been made here that the long-run interests 
of labor would be better served by the development of democratic tradi-
tions in trade unionism without the coercive element of the union or the 
closed shop. Mr. Justice Brandeis, who had wide experience in labor- 
mangement relations prior to his appointment to the Court, wrote force-
fully against the closed shop. He feared that the closed shop would swing 
the pendulum in the opposite extreme and substitute ‘tyranny of the 
employee’ for ‘tyranny of the employer.’ But the question is one of 
policy with which the judiciary has no concern, as Mr. Justice Brandeis 
would have been the first to concede. Congress, acting within its con-
stitutional powers, has the final say on policy issues. If it acts unwisely, 
the electorate can make a change. The task of the judiciary ends once 
it appears that the legislative measure adopted is relevant or appro-
priate to the constitutional power which Congress exercises. The ingre-
dients of industrial peace and stabilized labor-management relations are 
numerous and complex. They may well vary from age to age and from 
industry to industry. What would be needful one decade might be 
anathema the next. The decision rests with the policy makers, not with 
the judiciary.”
See also Adair v. United States, 208 U. S. 161, 191-192 (Holmes, J., 
dissenting):
“I quite agree that the question what and how much good labor unions 
do, is one on which intelligent people may differ,—I think that laboring 
men sometimes attribute to them advantages, as many attribute to 
combinations of capital disadvantages, that really are due to economic 
conditions of a far wider and deeper kind—but I could not pronounce 
it unwarranted if Congress should decide that to foster a strong union 
was for the best interest, not only of the men, but of the railroads and 
the country at large.”
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adjustment, those two decisions of this Court appear to require 
validation of the agency-shop agreement before us.

While recognizing the apparent precedential weight of 
the Hanson and Street cases, the appellants advance two 
reasons why those decisions should not control decision of 
the present case. First, the appellants note that it is gov-
ernment employment that is involved here, thus directly im-
plicating constitutional guarantees, in contrast to the private 
employment that was the subject of the Hanson and Street 
decisions. Second, the appellants say that in the public 
sector collective bargaining itself is inherently “political,” 
and that to require them to give financial support to it is to 
require the “ideological conformity” that the Court expressly 
found absent in the Hanson case. 351 U. S., at 238. We 
find neither argument persuasive.

Because it is employment by the State that is here in-
volved, the appellants suggest that this case is governed by 
a long line of decisions holding that public employment 
cannot be conditioned upon the surrender of First Amend-
ment rights.21 But, while the actions of public employers 
surely constitute “state action,” the union shop, as authorized 
by the Railway Labor Act, also was found to result from 
governmental action in Hanson.22 The plaintiffs’ claims in 
Hanson failed, not because there was no governmental action, 
but because there was no First Amendment violation.23 The

21 See, e. g., cases cited, infra, at 233-235.
22 See supra, at 218, and n. 12.
23 Nothing in our opinion embraces the “premise that public employers 

are under no greater constitutional constraints than their counterparts 
in the private sector,” post, at 245 (Pow ell , J., concurring in judgment), 
or indicates that private collective-bargaining agreements are, without 
more, subject to constitutional constraints, see post, at 252. We compare 
the agency-shop agreement in this case to those executed under the Railway 
Labor Act simply because the existence of governmental action in both 
contexts requires analysis of the free expression question.

It is somewhat startling, particularly in view of the concession that 
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appellants’ reliance on the “unconstitutional conditions” doc-
trine is therefore misplaced.

The appellants’ second argument is that in any event col-
lective bargaining in the public sector is inherently “political” 
and thus requires a different result under the First and 
Fourteenth Amendments. This contention rests upon the 
important and often-noted differences in the nature of collec-
tive bargaining in the public and private sectors.24 A public 
employer, unlike his private counterpart, is not guided by the 
profit motive and constrained by the normal operation of the 
market. Municipal services are typically not priced, and 

Hanson was premised on a finding that governmental action was present, 
see post, at 246 (Pow ell , J., concurring in judgment), to read in Mr . 
Just ice  Pow ell ’s concurring opinion that Hanson and Street “provide 
little or no guidance for the constitutional issues presented in this case,” 
post, at 254. Hanson nowhere suggested that the constitutional scrutiny 
of the agency-shop agreement was watered down because the governmental 
action operated less directly than is true in a case such as the present 
one. Indeed, Mr. Justice Douglas, the author of Hanson, expressly 
repudiated that suggestion:
“Since neither Congress nor the state legislatures can abridge [First 
Amendment] rights, they cannot grant the power to private groups to 
abridge them. As I read the First Amendment, it forbids any abridgment 
by government whether directly or indirectly.” Street, 367 U. S., at 777 
(concurring opinion).

24 See, e. g., K. Hanslowe, The Emerging Law of Labor Relations in 
Public Employment (1967); H. Wellington & R. Winter, Jr., The Unions 
and the Cities (1971); Hildebrand, The Public Sector, in J. Dunlop 
and N. Chamberlain (eds.), Frontiers of Collective Bargaining 125-154 
(1967); Rehmus, Constraints on Local Governments in Public Employee 
Bargaining, 67 Mich. L. Rev. 919 (1969); Shaw & Clark, The Practical 
Differences Between Public and Private Sector Collective Bargaining, 19 
U. C. L. A. L. Rev. 867 (1972); Smith, State and Local Advisory Reports 
on Public Employment Labor Legislation: A Comparative Analysis, 67 
Mich. L. Rev. 891 (1969); Summers, Public Employee Bargaining: A 
Political Perspective, 83 Yale L. J. 1156 (1974); Project, Collective 
Bargaining and Politics in Public Employment, 19 U. C. L. A. L. Rev. 887 
(1972). The general description in the text of the differences between pri-
vate- and public-sector collective bargaining is drawn from these sources.
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where they are they tend to be regarded as in some sense 
“essential” and therefore are often price-inelastic. Although 
a public employer, like a private one, will wish to keep costs 
down, he lacks an important discipline against agreeing to 
increases in labor costs that in a market system would require 
price increases. A public-sector union is correspondingly less 
concerned that high prices due to costly wage demands will 
decrease output and hence employment.

The government officials making decisions as the public 
“employer” are less likely to act as a cohesive unit than are 
managers in private industry, in part because different levels 
of public authority—department managers, budgetary offi-
cials, and legislative bodies—are involved, and in part because 
each official may respond to a distinctive political constitu-
ency. And the ease of negotiating a final agreement with 
the union may be severely limited by statutory restrictions, 
by the need for the approval of a higher executive authority 
or a legislative body, or by the commitment of budgetary 
decisions of critical importance to others.

Finally, decisionmaking by a public employer is above all 
a political process. The officials who represent the public 
employer are ultimately responsible to the electorate, which 
for this purpose can be viewed as comprising three overlap-
ping classes of voters—taxpayers, users of particular govern-
ment services, and government employees. Through exercise 
of their political influence as part of the electorate, the em-
ployees have the opportunity to affect the decisions of gov-
ernment representatives who sit on the other side of the 
bargaining table. Whether these representatives accede to 
a union’s demands will depend upon a blend of political 
ingredients, including community sentiment about unionism 
generally and the involved union in particular, the degree 
of taxpayer resistance, and the views of voters as to the 
importance of the service involved and the relation between 
the demands and the quality of service. It is surely arguable,
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however, that permitting public employees to unionize and 
a union to bargain as their exclusive representative gives the 
employees more influence in the decisionmaking process than 
is possessed by employees similarly organized in the private 
sector.

The distinctive nature of public-sector bargaining has led 
to widespread discussion about the extent to which the 
law governing labor relations in the private sector provides 
an appropriate model. To take but one example, there has 
been considerable debate about the desirability of prohibiting 
public employee unions from striking,25 a step that the State 
of Michigan itself has taken, Mich. Comp. Laws § 423.202 
(1970). But although Michigan has not adopted the federal 
model of labor relations in every respect, it has determined 
that labor stability will be served by a system of exclusive 
representation and the permissive use of an agency shop in 
public employment. As already stated, there can be no 
principled basis for according that decision less weight in 
the constitutional balance than was given in Hanson to the 
congressional judgment reflected in the Railway Labor 
Act.26 The only remaining constitutional inquiry evoked by 
the appellants’ argument, therefore, is whether a public em-
ployee has a weightier First Amendment interest than a 
private employee in not being compelled to contribute to the 
costs of exclusive union representation. We think he does not.

Public employees are not basically different from private 
employees; on the whole, they have the same sort of skills, the 

25 See, e. g., Anderson, Strikes and Impasse Resolution in Public Em-
ployment, 67 Mich. L. Rev. 943 (1969); Burton & Krider, The Role 
and Consequences of Strikes by Public Employees, 79 Yale L. J. 418 
(1970); Hildebrand, supra, n. 24; Kheel, Strikes and Public Employment, 
67 Mich. L. Rev. 931 (1969); Wellington & Winter, The Limits of Col-
lective Bargaining in Public Employment, 78 Yale L. J. 1107 (1969); 
Wellington & Winter, More on Strikes by Public Employees, 79 Yale 
L. J. 441 (1970).

26 See n. 20, supra.
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same needs, and seek the same advantages. “The uniqueness 
of public employment is not in the employees nor in the work 
performed; the uniqueness is in the special character of the 
employer.” Summers, Public Sector Bargaining: Problems of 
Governmental Decisionmaking, 44 U. Cin. L. Rev. 669, 670 
(1975) (emphasis added). The very real differences between 
exclusive-agent collective bargaining in the public and private 
sectors are not such as to work any greater infringement 
upon the First Amendment interests of public employees. A 
public employee who believes that a union representing him 
is urging a course that is unwise as a matter of public policy 
is not barred from expressing his viewpoint. Besides voting 
in accordance with his convictions, every public employee is 
largely free to express his views, in public or private, orally or 
in writing. With some exceptions not pertinent here,27 public 
employees are free to participate in the full range of political 
activities open to other citizens. Indeed, just this Term we 
have held that the First and Fourteenth Amendments protect 
the right of a public school teacher to oppose, at a public 
school board meeting, a position advanced by the teachers’ 
union. Madison School Dist. v. Wisconsin Employment Rela-
tions Common, 429 U. S. 167. In so ruling we recognized that 
the principle of exclusivity cannot constitutionally be used to 
muzzle a public employee who, like any other citizen, might 
wish to express his view about governmental decisions concern-
ing labor relations, id., at 174.

27 Employees of state and local governments may be subject to a “little 
Hatch Act” designed to ensure that government operates effectively and 
fairly, that public confidence in government is not undermined, and that 
government employees do not become a powerful political machine con-
trolled by incumbent officials. See, e. g., Broadrick n . Oklahoma, 413 U. S. 
601, 603-604; CSC v. Letter Carriers, 413 U. S. 548, 554-567. Moreover, 
there may be limits on the extent to which an employee in a sensitive 
or policymaking position may freely criticize his superiors and the policies 
they espouse. See Pickering v. Board of Education, 391 U. S. 563, 570 
n. 3. '
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There can be no quarrel with the truism that because public 
employee unions attempt to influence governmental policy- 
making, their activities—and the views of members who dis-
agree with them—may be properly termed political. But that 
characterization does not raise the ideas and beliefs of public 
employees onto a higher plane than the ideas and beliefs of 
private employees. It is no doubt true that a central purpose 
of the First Amendment “ ‘was to protect the free discussion of 
governmental affairs.’ ” Post, at 259, quoting Buckley v. 
Valeo, 424 U. S. 1,14, and Mills v. Alabama, 384 U. S. 214, 218. 
But our cases have never suggested that expression about 
philosophical, social, artistic, economic, literary, or ethical 
matters—to take a nonexhaustive list of labels—is not entitled 
to full First Amendment protection.28 Union members in 
both the public and private sectors may find that a variety of 
union activities conflict with their beliefs. Compare, e. g., 

28 See, e. g., Wooley v. Maynard, 430 U. S. 705, 714 (the First Amend-
ment “secures the right to proselytize religious, political, and ideological 
causes”) (emphasis supplied); Young n . American Mini Theatres, 427 
U. S. 50, 70 (plurality opinion) (protection of the First Amendment 
is fully applicable to the communication of social, political, or philosophical 
messages); id., at 87 (dissenting opinion) (even offensive speech that does 
not address “important topics” is not less worthy of constitutional protec-
tion) ; Police Dept, of Chicago n . Mosley, 408 U. S. 92, 95-96; Cohen 
v. California, 403 U. S. 15, 25, quoting Winters v. New York, 333 U. 8. 507, 
528 (Frankfurter, J., dissenting); Street v. New York, 394 U. S. 576, 593, 
quoting West Virginia Bd. of Ed. N. Barnette, 319 U. S. 624, 641-642 
(“ ‘[N]o official, high or petty, can prescribe what shall be orthodox in 
politics, nationalism, religion, or other matters of opinion’ ”) (emphasis 
supplied); NAACP v. Button, 371 U. S. 415, 444-445; Kingsley Pictures 
Corp. n . Regents, 360 U. S. 684, 688 (suppression of a motion picture be-
cause it expresses the idea that under certain circumstances adultery may 
be proper behavior strikes at the very heart of First Amendment protec-
tion) ; NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 460 (“it is 
immaterial whether the beliefs sought to be advanced . . . pertain to 
political, economic, religious, or cultural matters”); Roth v. United States, 
354 U. S. 476, 488, quoting Thornhill v. Alabama, 310 U. S. 88, 101-102.
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supra, at 222, with post, at 256-257. Nothing in the First 
Amendment or our cases discussing its meaning makes the 
question whether the adjective “political” can properly be 
attached to those beliefs the critical constitutional inquiry.

The differences between public- and private-sector collective 
bargaining simply do not translate into differences in First 
Amendment rights. Even those commentators most acutely 
aware of the distinctive nature of public-sector bargaining 
and most seriously concerned with its policy implications 
agree that “[t]he union security issue in the public sector . . . 
is fundamentally the same issue ... as in the private sec-
tor. ... No special dimension results from the fact that 
a union represents public rather than private employees.” 
H. Wellington & R. Winter, Jr., The Unions and the Cities 
95-96 (1971). We conclude that the Michigan Court of 
Appeals was correct in viewing this Court’s decisions in 
Hanson and Street as controlling in the present case insofar as 
the service charges are applied to collective-bargaining, con-
tract administration, and grievance-adjustment purposes.

C
Because the Michigan Court of Appeals ruled that state 

law “sanctions the use of nonunion members’ fees for pur-
poses other than collective bargaining,” 60 Mich. App., at 
99, 230 N. W. 2d, at 326, and because the complaints allege 
that such expenditures were made, this case presents consti-
tutional issues not decided in Hanson or Street. Indeed 
Street embraced an interpretation of the Railway Labor Act 
not without its difficulties, see 367 U. S., at 784-786 (Black, 
J., dissenting); id., at 799-803 (Frankfurter, J., dissenting), 
precisely to avoid facing the constitutional issues presented 
by the use of union-shop dues for political and ideological 
purposes unrelated to collective bargaining, id., at 749-750. 
Since the state court’s construction of the Michigan statute
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is authoritative, however, we must confront those issues in 
this case.29

Our decisions establish with unmistakable clarity that the 
freedom of an individual to associate for the purpose of 
advancing beliefs and ideas is protected by the First and 
Fourteenth Amendments. E. g., Elrod v. Burns, 427 U. S. 
347, 355-357 (plurality opinion); Cousins v. Wigoda, 419 
U. S. 477, 487; Kusper v. Pontikes, 414 U. S. 51, 56-57; 
NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 460-461. 

29 In Lathrop v. Donohue, 367 U. S. 820, a companion case to Street, 
a lawyer sued for the refund of dues paid (under protest) to the inte-
grated Wisconsin State Bar. The dues were required as a condition of 
practicing law in Wisconsin. The plaintiff contended that the require-
ment violated his constitutionally protected freedom of association 
because the dues were used by the State Bar to formulate and to support 
legislative proposals concerning the legal profession to which the plaintiff 
objected.

A plurality of four Justices found that the requirement was not on its 
face unconstitutional, relying on the analogy to Hanson. And the 
plurality ruled, as had the Court in Hanson, that the constitutional ques-
tions tendered were not ripe, for the Court was nowhere “clearly apprised 
as to the views of the appellant on any particular legislative issues on 
which the State Bar has taken a position, or as to the way in which and 
the degree to which funds compulsorily exacted from its members are 
used to support the organization’s political activities.” 367 U. S., at 845- 
846. The other five Members of the Court disagreed with the plurality 
and thought that the constitutional questions ought to be reached. Three 
Justices would have upheld the constitutionality of using compulsory dues 
to finance the State Bar’s legislative activities even where opposed by 
dissenting members. See id., at 848 (Harlan, J., concurring in judgment); 
id., at 865 (Whittaker, J., concurring in result). The other two Justices 
would have held such activities to be unconstitutional. See ibid. (Black, 
J., dissenting); id., at 877 (Douglas, J., dissenting).

The only proposition about which a majority of the Court in Lathrop 
agreed was that the constitutional issues should be reached. However, 
due to the disparate views of those five Justices on the merits and the 
failure of the other four Members of the Court to discuss the constitu-
tional questions, Lathrop does not provide a clear holding to guide us in 
adjudicating the constitutional questions here presented.



234 OCTOBER TERM, 1976

Opinion of the Court 431 TJ. S.

Equally clear is the proposition that a government may not 
require an individual to relinquish rights guaranteed him 
by the First Amendment as a condition of public employ-
ment. E. g., Elrod v. Burns, supra, at 357-360, and cases 
cited; Perry v. Sindermann, 408 U. S. 593; Keyishian v. 
Board of Regents, 385 U. S. 589. The appellants argue 
that they fall within the protection of these cases because 
they have been prohibited, not from actively associating, but 
rather from refusing to associate. They specifically argue 
that they may constitutionally prevent the Union’s spending 
a part of their required service fees to contribute to political 
candidates and to express political views unrelated to its 
duties as exclusive bargaining representative. We have con-
cluded that this argument is a meritorious one.

One of the principles underlying the Court’s decision in 
Buckley v. Valeo, 424 U. S. 1, was that contributing to an 
organization for the purpose of spreading a political message 
is protected by the First Amendment. Because “[m]aking 
a contribution . . . enables like-minded persons to pool their 
resources in furtherance of common political goals,” id., at 
22, the Court reasoned that limitations upon the freedom to 
contribute “implicate fundamental First Amendment inter-
ests,” id., at 23.30

The fact that the appellants are compelled to make, rather 
than prohibited from making, contributions for political pur-
poses works no less an infringement of their constitutional 
rights.31 For at the heart of the First Amendment is the

30 See also Shelton v. Tucker, 364 U. S. 479 (state statute which 
required every teacher to file annually an affidavit listing every organiza-
tion to which he had belonged or regularly contributed is unconstitutional 
because of its unlimited and indiscriminate interference with freedom of 
association).

31 This view has long been held. James Madison, the First Amend-
ment’s author, wrote in defense of religious liberty: “Who does not see . . . 
[t]hat the same authority which can force a citizen to contribute three 
pence only of his property for the support of any one establishment, may 
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notion that an individual should be free to believe as he 
will, and that in a free society one’s beliefs should be shaped 
by his mind and his conscience rather than coerced by the 
State. See Elrod v. Burns, supra, at 356-357; Stanley v. 
Georgia, 394 U. S. 557, 565; Cantwell v. Connecticut, 310 
U. S. 296, 303-304. And the freedom of belief is no inciden-
tal or secondary aspect of the First Amendment’s protections:

“If there is any fixed star in our constitutional con-
stellation, it is that no official, high or petty, can pre-
scribe what shall be orthodox in politics, nationalism, 
religion, or other matters of opinion or force citizens to 
confess by word or act their faith therein.” West Vir-
ginia Bd. of Ed. v. Barnette, 319 U. S. 624,642.

These principles prohibit a State from compelling any 
individual to affirm his belief in God, Torcaso v. Watkins, 
367 U. S. 488, or to associate with a political party, Elrod 
v. Burns, supra; see 427 U. S., at 363-364, n. 17, as a condition 
of retaining public employment. They are no less applicable 
to the case at bar, and they thus prohibit the appellees from 
requiring any of the appellants to contribute to the support 
of an ideological cause he may oppose as a condition of holding 
a job as a public school teacher.

We do not hold that a union cannot constitutionally spend 
funds for the expression of political views, on behalf of political 
candidates, or toward the advancement of other ideological 
causes not germane to its duties as collective-bargaining rep-
resentative.32 Rather, the Constitution requires only that 

force him to conform to any other establishment in all cases whatsoever?” 
2 The Writings of James Madison 186 (Hunt ed. 1901). Thomas Jeffer-
son agreed that “ 'to compel a man to furnish contributions of money for 
the propagation of opinions which he disbelieves, is sinful and tyrannical? ” 
I. Brant, James Madison: The Nationalist 354 (1948).

32 To the extent that this activity involves support of political candi-
dates, it must, of course, be conducted consistently with any applicable 
(and constitutional) system of election campaign regulation. See gen-



236 OCTOBER TERM, 1976

Opinion of the Court 431U. 8.

such expenditures be financed from charges, dues, or assess-
ments paid by employees who do not object to advancing 
those ideas and who are not coerced into doing so against 
their will by the threat of loss of governmental employment.

There will, of course, be difficult problems in drawing lines 
between collective-bargaining activities, for which contribu-
tions may be compelled, and ideological activities unrelated 
to collective bargaining, for which such compulsion is pro-
hibited.83 The Court held in Street, as a matter of statutory 
construction, that a similar line must be drawn under the 
Railway Labor Act, but in the public sector the line may be 
somewhat hazier. The process of establishing a written 
collective-bargaining agreement prescribing the terms and 
conditions of public employment may require not merely 
concord at the bargaining table, but subsequent approval by 
other public authorities; related budgetary and appropria-
tions decisions might be seen as an integral part of the 
bargaining process. We have no occasion in this case, how-
ever, to try to define such a dividing line. The case comes 
to us after a judgment on the pleadings, and there is 
no evidentiary record of any kind. The allegations in 
the complaints are general ones, see supra, at 212-213, and the 
parties have neither briefed nor argued the question of what 
specific Union activities in the present context properly fall 
under the definition of collective bargaining. The lack of 
factual concreteness and adversary presentation to aid us in 
approaching the difficult line-drawing questions highlights the

erally Buckley n . Valeo, 424 U. 8. 1; Developments in the Law—Elections, 
88 Harv. L. Rev. 1111, 1237-1271 (1975).

33 The appellants’ complaints also alleged that- the Union carries on 
various “social activities” which are not open to nonmembers. It is 
unclear to what extent such activities fall outside the Union’s duties as 
exclusive representative or involve constitutionally protected rights of 
association. Without greater specificity in the description of such activities 
and the benefit of adversary argument, we leave those questions in the 
first instance to the Michigan courts.
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importance of avoiding unnecessary decision of constitutional 
questions.34 All that we decide is that the general allegations 
in the complaints, if proved, establish a cause of action under 
the First and Fourteenth Amendments.

Ill
In determining what remedy will be appropriate if the 

appellants prove their allegations, the objective must be to de-
vise a way of preventing compulsory subsidization of ideolog-
ical activity by employees who object thereto without restrict-
ing the Union’s ability to require every employee to contribute 
to the cost of collective-bargaining activities.35 This task is 
simplified by the guidance to be had from prior decisions. 
In Street, the plaintiffs had proved at trial that expenditures 
were being made for political purposes of various kinds, and 

34 A further reason to avoid anticipating difficult constitutional ques-
tions in this case is the possibility that the dispute may be settled by 
resort to a newly adopted internal Union remedy. See infra, at 240, and 
n. 41.

35 It is plainly not an adequate remedy to limit the use of the actual dol-
lars collected from dissenting employees to collective-bargaining purposes: 
“[Such a limitation] is of bookkeeping significance only rather than a mat-
ter of real substance. It must be remembered that the service fee is ad-
mittedly the exact equal of membership initiation fees and monthly 
dues . . . and that . . . dues collected from members may be used for a 
'variety of purposes, in addition to meeting the union’s costs of collective 
bargaining.’ Unions 'rather typically’ use their membership dues 'to do 
those things which the members authorize the union to do in their interest 
and on their behalf.’ If the union’s total budget is divided between collec-
tive bargaining and institutional expenses and if nonmember payments, 
equal to those of a member, go entirely for collective bargaining costs, the 
nonmember will pay more of these expenses than his pro rata share. 
The member will pay less and to that extent a portion of his fees and 
dues is available to pay institutional expenses. The union’s budget is 
balanced. By paying a larger share of collective bargaining costs the 
nonmember subsidizes the union’s institutional activities.” Retail Clerks 
n . Schermerhorn, 373 U. S. 746, 753-754.
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the Court found those expenditures illegal under the Railway 
Labor Act. See supra, at 219-220. Moreover, in that case 
each plaintiff had “made known to the union representing his 
craft or class his dissent from the use of his money for political 
causes wThich he opposes.” 367 U. S., at 750; see id., at 771. 
The Court found that “[i]n that circumstance, the respective 
unions were without power to use payments thereafter tend-
ered by them for such political causes.” Ibid. Since, how-
ever, Hanson had established that the union-shop agreement 
was not unlawful as such, the Court held that to enjoin its 
enforcement would “[sweep] too broadly.” 367 U. S., at 771. 
The Court also found that an injunction prohibiting the union 
from expending dues for political purposes would be inappro-
priate, not only because of the basic policy reflected in the 
Norris-La Guardia Act36 against enjoining labor unions, but 
also because those union members who do wish part of their 
dues to be used for political purposes have a right to associate 
to that end “without being silenced by the dissenters.” Id., 
at 772-773.37

After noting that “dissent is not to be presumed” and that 
only employees who have affirmatively made known to the 
union their opposition to political uses of their funds are 
entitled to relief, the Court sketched two possible remedies: 
First, “an injunction against expenditure for political causes 
opposed by each complaining employee of a sum, from those 
moneys to be spent by the union for political purposes, 
which is so much of the moneys exacted from him as is 
the proportion of the union’s total expenditures made for 
such political activities to the union’s total budget”; and 
second, restitution of a fraction of union dues paid equal to the 
fraction of total union expenditures that were made for politi-
cal purposes opposed by the employee. Id., at 774-775.38

36 29 U. S. C. §§ 101-115.
37 See supra, at 234, and n. 30.
38 In proposing a restitution remedy, the Street opinion made clear 
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The Court again considered the remedial question in Rail-
way Clerks v. Allen, 373 U. S. 113. In that case employees 
who had refused to pay union-shop dues obtained injunctive 
relief in state court against enforcement of the union-shop 
agreement. The employees had not notified the union prior 
to bringing the lawsuit of their opposition to political expendi-
tures, and at trial, their testimony was principally that they 
opposed such expenditures, as a general matter. Id., at 118— 
119, n. 5. The Court held that the employees had adequately 
established their cause of action by manifesting “opposition to 
any political expenditures by the union,” id., at 118 (emphasis 
in original), and that the requirement in Street that dissent be 
affirmatively indicated was satisfied by the allegations in the 
complaint that was filed, 373 U. S., at 118—119, and n. 6.39 The 
Court indicated again the appropriateness of the two remedies 
sketched in Street; reversed the judgment affirming issuance 
of the injunction; and remanded for determination of which 
expenditures were properly to be characterized as political and 
what percentage of total union expenditures they constituted.40

that “[t]here should be no necessity, however, for the employee to trace 
his money up to and including its expenditure; if the money goes into 
general funds and no separate accounts of receipts and expenditures of 
the funds of individual employees are maintained, the portion of his 
money the employee would be entitled to recover would be in the same 
proportion that the expenditures for political purposes which he had 
advised the union he disapproved bore to the total union budget.” 367 
U. 8., at 775.

39 Allen can be viewed as a relaxation of the conditions established in 
Street governing eligibility for relief. See Allen, 373 U. 8., at 129-131 
(Harlan, J., concurring in part and dissenting in part). Street seemed to 
imply that an employee would be required to identify the particular 
causes which he opposed. 367 U. 8., at 774-775. Any such implication 
was clearly disapproved in Allen, and, as explained today, see infra, at 241, 
there are strong reasons for preferring the approach of Allen.

40 The Court in Allen went on to elaborate:
"Since the unions possess the facts and records from which the pro-

portion of political to total union expenditures can reasonably be calcu-
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The Court in Allen described a “practical decree” that 
could properly be entered, providing for (1) the refund of a 
portion of the exacted funds in the proportion that union 
political expenditures bear to total union expenditures, and 
(2) the reduction of future exactions by the same proportion. 
373 U. S., at 122. Recognizing the difficulties posed by judi-
cial administration of such a remedy, the Court also suggested 
that it would be highly desirable for unions to adopt a “vol-
untary plan by which dissenters would be afforded an in-
ternal union remedy.” Ibid. This last suggestion is particu-
larly relevant to the case at bar, for the Union has adopted 
such a plan since the commencement of this litigation.41

Although Street and Allen were concerned with statutory 
rather than constitutional violations, that difference surely 
could not justify any lesser relief in this case. Judged by 
the standards of those cases, the Michigan Court of Ap-
peals’ ruling that the appellants were entitled to no relief 
at this juncture was unduly restrictive. For all the reasons

lated, basic considerations of fairness compel that they, not the individ-
ual employees, bear the burden of proving such proportion. Absolute 
precision in the calculation of such proportion is not, of course, to be 
expected or required; we are mindful of the difficult accounting problems 
that may arise. And no decree would be proper which appeared likely 
to infringe the unions’ right to expend uniform exactions under the union-
shop agreement in support of activities germane to collective bargaining 
and, as well, to expend nondissenters’ such exactions in support of political 
activities.” 373 U. 8., at 122.

41 Under the procedure adopted by the Union, as explained in the 
appellees’ brief, a dissenting employee may protest at the beginning of 
each school year the expenditure of any part of his agency-shop fee for 
“ ‘activities or causes of a political nature or involving controversial issues 
of public importance only incidentally related to wages, hours, and condi-
tions of employment.’ ” The employee is then entitled to a pro rata 
refund of his service charge in accordance with the calculation of the 
portion of total Union expenses for the specified purposes. The calcula-
tion is made in the first instance by the Union, but is subject to review 
by an impartial board.
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outlined in Street, the court was correct in denying the broad 
injunctive relief requested. But in holding that as a pre-
requisite to any relief each appellant must indicate to the 
Union the specific expenditures to which he objects, the Court 
of Appeals ignored the clear holding of Allen. As in Allen, 
the employees here indicated in their pleadings that they op-
posed ideological expenditures of any sort that are unrelated 
to collective bargaining. To require greater specificity 
would confront an individual employee with the dilemma 
of relinquishing either his right to withhold his support of 
ideological causes to which he objects or his freedom to 
maintain his own beliefs without public disclosure.42 It 
would also place on each employee the considerable burden of 
monitoring all of the numerous and shifting expenditures 
made by the Union that are unrelated to its duties as exclu-
sive bargaining representative.

The Court of Appeals thus erred in holding that the 
plaintiffs are entitled to no relief if they can prove the 

42 In Buckley v. Valeo, the Court recognized that compelled disclosure 
of political campaign contributions and expenditures “can seriously 
infringe on privacy of association and belief guaranteed by the First 
Amendment.” 424 U. S., at 64. See, e. g., Gibson v. Florida Legislative 
Comm., 372 U. S. 539; Bates v. Little Rock, 361 U. S. 516; NAACP v. 
Alabama ex rel. Patterson, 357 U. S. 449. The Court noted that “the 
invasion of privacy of belief may be as great when the information sought 
concerns the giving and spending of money as when it concerns the joining 
of organizations,” and that therefore our past decisions have extended con-
stitutional protection to contributors and members interchangeably. 424 
U. S., at 66, citing California Bankers Assn. v. Shultz, 416 U. S. 21, 78-79 
(Pow ell , J., concurring); Bates v. Little Rock, supra, at 518; and United 
States v. Rumely, 345 U. S. 41.

Disclosure of the specific causes to which an individual employee is 
opposed (which necessarily discloses, by negative implication, those causes 
the employee does support) may subject him to “economic reprisal, . . . 
threat of physical coercion, and other manifestations of public hostility,” 
and might dissuade him from exercising the right to withhold support 
“because of fear of exposure of [his] beliefs . . . and of the consequences 
of this exposure.” NAACP n . Alabama ex rel. Patterson, supra, at 462-463.
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allegations contained in their complaints,43 and in depriving 
them of an opportunity to establish their right to appropriate 
relief, such, for example, as the kind of remedies described in 
Street and Allen.44 In view of the newly adopted Union 
internal remedy, it may be appropriate under Michigan law, 
even if not strictly required by any doctrine of exhaustion of 
remedies, to defer further judicial proceedings pending the 
voluntary utilization by the parties of that internal remedy as 
a possible means of settling the dispute.45

The judgment is vacated, and the case is remanded for 
further proceedings not inconsistent with this opinion.

It is so ordered.

Mr . Justice  Rehnqui st , concurring.
Had I joined the plurality opinion in Elrod n . Burns, 427 

U. S. 347 (1976), I would find it virtually impossible to join 
the Court’s opinion in this case. In Elrod, the plurality 
stated:

“The illuminating source to which we turn in performing 
the task [of constitutional adjudication] is the system

43 Although the appellants did not specifically pray for either of the 
remedies described in Street and Allen, the complaints in both Abood and 
Warczak included a general prayer for “such further and other relief as 
may be necessary, or may to the Court seem just and equitable.”

The Warczak complaint was styled as a class action, but the trial 
court dismissed the complaint without addressing the propriety of class 
relief under Michigan law. We therefore have no occasion to address 
the question whether an individual employee who is not a named plain-
tiff but merely a member of the plaintiff class is, without more, entitled 
to relief under Street and Allen as a matter of federal law.

44 See supra, at 237-240, and nn. 38, 40.
45 We express no view as to the constitutional sufficiency of the internal 

remedy described by the appellees. If the appellants initially resort to 
that remedy and ultimately conclude that it is constitutionally deficient 
in some respect, they would of course be entitled to judicial consideration 
of the adequacy of the remedy.
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of government the First Amendment was intended to 
protect, a democratic system whose proper functioning is 
indispensably dependent on the unfettered judgment of 
each citizen on matters of political concern. Our deci-
sion in obedience to the guidance of that source does not 
outlaw political parties or political campaigning and 
management. Parties are free to exist and their con-
comitant activities are free to continue. We require 
only that the rights of every citizen to believe as he will 
and to act and associate according to his beliefs be free 
to continue as well.” Id., at 372.

I do not read the Court’s opinion as leaving intact the “un-
fettered judgment of each citizen on matters of political con-
cern” when it holds that Michigan may, consistently with the 
First and Fourteenth Amendments, require an objecting mem-
ber of a public employees’ union to contribute to the funds 
necessary for the union to carry out its bargaining activities. 
Nor does the Court’s opinion leave such a member free “to 
believe as he will and to act and associate according to his 
beliefs.” I agree with the Court, and with the views ex-
pressed in Mr . Justi ce  Powell ’s opinion concurring in the 
judgment, that the positions taken by public employees’ unions 
in connection with their collective-bargaining activities inev-
itably touch upon political concern if the word “political” be 
taken in its normal meaning. Success in pursuit of a par-
ticular collective-bargaining goal will cause a public program 
or a public agency to be administered in one way; failure will 
result in its being administered in another way.

I continue to believe, however, that the dissenting opinion 
of Mr . Just ice  Powell  in Elrod v. Burns, supra, which I 
joined, correctly stated the governing principles of First and 
Fourteenth Amendment law in the case of public employees 
such as this. I am unable to see a constitutional distinction 
between a governmentally imposed requirement that a public 
employee be a Democrat or Republican or else lose his job, 



244 OCTOBER TERM, 1976

Pow el l , J., concurring in judgment 431 U. S.

and a similar requirement that a public employee contribute 
to the collective-bargaining expenses of a labor union. I 
therefore join the opinion and judgment of the Court.

Mr . Justice  Stevens , concurring.
By joining the opinion of the Court, including its discussion 

of possible remedies, I do not imply—nor do I understand the 
Court to imply—that the remedies described in Machinists v. 
Street, 367 U. S. 740, and Railway Clerks v. Allen, 373 U. S. 
113, would necessarily be adequate in this case or in any 
other case. More specifically, the Court’s opinion does not 
foreclose the argument that the Union should not be permitted 
to exact a service fee from nonmembers without first establish-
ing a procedure which will avoid the risk that their funds will 
be used, even temporarily, to finance ideological activities 
unrelated to collective bargaining. Any final decision on the 
appropriate remedy must await the full development of the 
facts at trial.*

Mr . Justice  Powell , with whom The  Chief  Justic e  and 
Mr . Justi ce  Blackmu n  join, concurring in the judgment.

The Court today holds that a State cannot constitutionally 
compel public employees to contribute to union political ac-
tivities which they oppose. On this basis the Court concludes 
that “the general allegations in the complaints, if proved, 
establish a cause of action under the First and Fourteenth 
Amendments.” Ante, at 237. With this much of the Court’s 
opinion I agree, and I therefore join the Court’s judgment 
remanding this case for further proceedings.

*The case is before us on the equivalent of a motion to dismiss. Ante, 
at 213-214, n. 4. Our knowledge of the facts is limited to a bald asser-
tion that the Union engages “ ‘in a number and variety of activities and 
programs which are economic, political, professional, scientific and religious 
in nature of which Plaintiffs do not approve Ante, at 213, and n. 3. 
What, if anything, will be proved at trial is a matter for conjecture.
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But the Court’s holding and judgment are but a small 
part of today’s decision. Working from the novel premise 
that public employers are under no greater constitutional 
constraints than their counterparts in the private sector, the 
Court apparently rules that public employees can be compelled 
by the State to pay full union dues to a union with which they 
disagree, subject only to a possible rebate or deduction if they 
are willing to step forward, declare their opposition to the 
union, and initiate a proceeding to establish that some portion 
of their dues has been spent on “ideological activities unrelated 
to collective bargaining.” Ante, at 236. Such a sweeping 
limitation of First Amendment rights by the Court is not only 
unnecessary on this record; it is in my view unsupported by 
either precedent or reason.

I
The Court apparently endorses the principle that the State 

infringes interests protected by the First Amendment when 
it compels an individual to support the political activities of 
others as a condition of employment. See ante, at 222-223, 
233-235. One would think that acceptance of this principle 
would require a careful inquiry into the constitutional inter-
ests at stake in a case of this importance. But the Court 
avoids such an inquiry on the ground that it is foreclosed by 
this Court’s decisions in Railway Employes’ Dept. v. Hanson, 
351 U. S. 225 (1956), and Machinists v. Street, 367 U. S. 740 
(1961). With all respect, the Court’s reliance on these cases, 
which concerned only congressional authorization of union-
shop agreements in the private sector, is misplaced.

A
The issue before the Court in Hanson was the constitution-

ality of the Railway Labor Act’s authorization of union-shop 
agreements in the private sector. Section 2 Eleventh of that 
Act, 45 U. S. C. § 152 Eleventh, provides in essence that, 
notwithstanding any contrary provision of state law, employers 
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and unions are permitted to enter into voluntary agreements 
whereby employment is conditioned on payment of full union 
dues and fees. See ante, at 218 n. 11. The suit was brought 
by nonunion members who claimed that Congress had forced 
them into “ideological and political associations which violate 
their right to freedom of conscience, freedom of association, 
and freedom of thought protected by the Bill of Rights.” 351 
U. S., at 236.

Acceptance of this claim would have required adoption by 
the Court of a series of far-reaching propositions: (i) that 
there was sufficient governmental involvement in the private 
union-shop agreement to justify inquiry under the First 
Amendment; (ii) that a refusal to pay money to a union could 
be “speech” protected by the First Amendment; (iii) that 
Congress had interfered with or infringed that protected speech 
interest by authorizing union shops; and (iv) that the inter-
ference was unwarranted by any overriding congressional ob-
jective. The Court adopted only the first of these proposi-
tions : It agreed with the Supreme Court of Nebraska that § 2 
Eleventh, by authorizing union-shop agreements that other-
wise might be forbidden by state law, had involved Congress 
sufficiently to justify examination of the First Amendment 
claims.

On the merits the Court concluded that there was no viola-
tion of the First Amendment. The reasoning behind this con-
clusion was not elaborate. Some language in the opinion 
appears to suggest that even if Congress had compelled em-
ployers and employees to enter into union-shop agreements, 
the required financial support for the union would not infringe 
any protected First Amendment interest? But the Court

1 The Court compared the union shop to the organized bar: “On the 
present record, there is no more an infringement or impairment of First 
Amendment rights than there would be in the case of a lawyer who by 
state law is required to be a member of an integrated bar.” 351 U. 8., 
at 238. Mr. Justice Douglas, author of the Court’s opinion in Hanson,
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did not lose sight of the distinction between governmentally 
compelled financial support and the actual effect of the Rail-
way Labor Act: “The union shop provision of the Railway 
Labor Act is only permissive. Congress has not compelled 
nor required carriers and employees to enter into union shop 
agreements.” (Footnote omitted.) 351 U. S., at 231. As 
the Court later reflected in Street:

“ [ A] 11 that was held in Hanson was that § 2, Eleventh was 
constitutional in its bare authorization of union-shop 
contracts requiring workers to give ‘financial support’ to 
unions legally authorized to act as their collective bar-
gaining agents. . . .” 367 U. S., at 749.

To the extent that Hanson suggests that withholding finan-
cial support from unions is unprotected by the First Amend-
ment against governmental compulsion, it is significantly 
undercut by the subsequent decision in Street. The claim 
before the Court in Street was similar to that in Hanson: 
minority employees complained that they were being forced 
by a union-shop agreement to pay full union dues. This time, 
however, the employees specifically complained that part of 
their dues was being used for political activities to which they 
were opposed. And this time the Court perceived that the 
constitutional questions were “of the utmost gravity.” 367 
U. S., at 749. In order to avoid having to decide those difficult 
questions, the Court read into the Act a restriction on a 
union’s use of an employee’s money for political activities: 
“[W]e hold . . . that § 2, Eleventh is to be construed to deny 
the unions, over an employee’s objection, the power to use his 
exacted funds to support political causes which he opposes.” 
Id., at 768-769.

In so reading § 2 Eleventh to avoid “unnecessary constitu-
tional decisions,” 367 U. S., at 749, Street suggests a rethinking

later remarked that “on reflection the analogy fails.” Lathrop n . Donohue, 
367 U. S. 820, 879 (1961) (dissenting opinion).
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of the First Amendment issues decided so summarily—indeed, 
almost viewed as inconsequential—in Hanson. To be sure, 
precisely because the decision in Street does not rest explicitly 
on the Constitution, the opinion for the Court supplies no 
more reasoned analysis of the constitutional issues than did 
the opinion in Hanson. But examination of the Court’s 
strained construction of the Railway Labor Act in light of the 
various separate opinions in Street suggests that the Court 
sought to leave open three important constitutional questions 
by taking the course that it did.

First, the Court’s reading of the Act made it unnecessary to 
decide whether the withholding of financial support from a 
union’s political activities is a type of “speech” protected 
against governmental abridgment by the First Amendment. 
Mr. Justice Douglas, who wrote the opinion for the Court in 
Hanson and provided the necessary fifth vote in Street, be-
lieved that “use of union funds for political purposes sub-
ordinates the individual’s First Amendment rights to the 
views of the majority.” 367 U. S., at 778. Mr. Justice Black 
expressed a similar view in dissent. Id., at 790-791. But Mr. 
Justice Frankfurter, joined by Mr. Justice Harlan, strongly 
disagreed, id., at 806, and the Court’s reading of the statute 
made it unnecessary to resolve the dispute.

Second, the Court’s approach made it possible to reserve 
judgment on whether, assuming protected First Amendment 
interests were implicated, Congress might go further in ap-
proving private arrangements that would interfere with those 
interests than it could in commanding such arrangements. 
Mr. Justice Douglas had no doubts that the constraints on 
Congress were the same in either case:

“Since neither Congress nor the state legislatures can 
abridge [First Amendment] rights, they cannot grant the 
power to private groups to abridge them. As I read the 
First Amendment, it forbids any abridgment by govern-
ment whether directly or indirectly.” Id., at 777.
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But here, too, Mr. Justice Frankfurter disagreed:
“[W]e must consider the difference between . . . com-
pulsion and the absence of compulsion when Congress acts 
as platonically as it did, in a wholly non-coercive way. 
Congress has not commanded that the railroads shall 
employ only those workers who are members of author-
ized unions. . . . When we speak of the Government 
'acting’ in permitting the union shop, the scope and force 
of what Congress has done must be heeded. There is not 
a trace of compulsion involved—no exercise of restriction 
by Congress on the freedom of the carriers and the 
unions. . . Id., at 806-807.

And here, too, the Court’s reading of the statute permitted it 
to avoid an unnecessary constitutional decision.2

Finally, by placing its decision on statutory grounds, the 
Court was able to leave open the question whether, assuming 
the Act intruded on protected First Amendment interests, the 
intrusion could be justified by the governmental interests 
asserted on its behalf. Hanson made it unnecessary to address 
this issue with respect to funds exacted solely for collective 
bargaining.3 And by reading the Railway Labor Act to pro-

2 The Court today simply reads the separate opinion of Mr. Justice 
Douglas in Street as expressing the holding of the Court in Hanson. Ante, 
at 227 n. 23; see ante, at 222-223. While it may be possible to read 
Hanson this way, see n. 1, supra, it is certainly unnecessary to do so in 
light of the issues actually presented and resolved in that case. The Court 
offers no explanation of why Justices Frankfurter and Harlan, who believed 
that “the scope and force of what Congress has done must be heeded,” 367 
U. S., at 807, would acquiesce in the finding of governmental action in 
Hanson if that finding represented a definitive ruling that governmental 
authorization of a private union-shop agreement subjects the agreement 
itself to the full constraints of the First Amendment.

3 Whether because no First Amendment interests were implicated, or 
because Congress had done nothing affirmatively to infringe, such interests, 
or because any infringement of First Amendment interests was necessary to 
serve overriding governmental purposes, the Court was unanimous that the
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hibit a union’s use of exacted funds for political purposes, 
Street made it unnecessary to discuss whether authorizing such 
a use of union-shop funds might ever be justified.4

In my view, these cases can and should be read narrowly. 
The only constitutional principle for which they clearly stand 
is the narrow holding of Hanson that the Railway Labor Act’s 
authorization of voluntary union-shop agreements in the pri-
vate sector does not violate the First Amendment. They do 
not hold that the withholding of financial support from a 
union is protected speech; nor do they signify that the gov-
ernment could constitutionally compel employees, absent a 
private union-shop agreement, to pay full union dues to a 
union representative as a condition of employment; nor do 
they say anything about the kinds of governmental interests 
that could justify such compulsion, if indeed justification were 
required by the First Amendment.

B
The Court’s extensive reliance on Hanson and Street re-

quires it to rule that there is no constitutional distinction 
between what the government can require of its own employ-
ees and what it can permit private employers to do. To me 
the distinction is fundamental. Under the First Amendment 
the government may authorize private parties to enter into 
voluntary agreements whose terms it could not adopt as its 
own.

We stressed the importance of this distinction only recently,

Railway Labor Act was constitutional insofar as it protected private agree-
ments that would compel payment of sufficient fees to cover collective-
bargaining costs. 367 U. S., at 771; 778 (Douglas, J., concurring); 779 
(opinion of Whittaker, J.); 791 (Black, J., dissenting); 804 (Frankfurter, 
J., dissenting).

4 The Court explicitly reserved judgment on “the matter of expenditures 
for activities in the area between the costs which led directly to the 
complaint as to 'free riders,’ and the expenditures to support union 
political activities.” Id., at 769-770.
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in Jackson v. Metropolitan Edison Co., 419 U. S. 345 (1974). 
There a New York resident had brought suit against a private 
utility, claiming that she had been denied due process when 
the utility terminated her service without notice or a hearing 
and alleging that the utility’s summary termination proce-
dures had been “specifically authorized and approved” by the 
State. In sustaining dismissal of the complaint, we held that 
authorization and approval did not transform the procedures 
of the company into the procedures of the State:

“The nature of governmental regulation of private utili-
ties is such that a utility may frequently be required by 
the state regulatory scheme to obtain approval for prac-
tices a business regulated in less detail would be free to 
institute without any approval from a regulatory body. 
Approval by a state utility commission of such a request 
from a regulated utility, where the commission has not 
put its own weight on the side of the proposed practice by 
ordering it, does not transmute a practice initiated by the 
utility and approved by the commission into ‘state 
action.’ ” Id., at 357.

Had the State itself adopted the procedures it approved for 
the utility, it would have been subject to the full constraints 
of the Constitution.5

5 This is not to say, of course, that governmental authorization of private 
action is free from constitutional scrutiny under the Bill of Rights and the 
Fourteenth Amendment. The historical, context of a facially permissive 
enactment may demonstrate that its purpose and effect are to bring about a 
result that the Constitution forbids the legislature to achieve by direct com-
mand. It is well established, for example, that a State cannot promote 
racial discrimination by laws designed to foster and encourage discriminatory 
practices in the private sector. See Reitman v. Mulkey, 387 U. S. 369 
(1967); cf. Moose Lodge No. 107 v. Irvis, 407 U. S. 163, 176-177 (1972). 
And the Court in Street would not have read the Railway Labor Act as 
restrictively as it did, had it not been concerned that a broader reading 
might result in the indirect curtailment of First Amendment rights by 
Congress. But I am not aware that the Court has ever before held, as it 
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An analogy is often drawn between the collective-bargaining 
agreement in labor relations and a legislative code. This 
Court has said, for example, that the powers of a union under 
the Railway Labor Act are “comparable to those possessed 
by a legislative body both to create and restrict the rights of 
those whom it represents . . . .” Steele v. Louisville &N.R. 
Co., 323 U. S. 192, 202 (1944). Some have argued that this 
analogy requires each provision of a private collective- 
bargaining agreement to meet the same limitations that the 
Constitution imposes on congressional enactments.6 But this 
Court has wisely refrained from adopting this view and gen-
erally has measured the rights and duties embodied in a 
collective-bargaining agreement only against the limitations 
imposed by Congress. See Emporium Capwell Co. v. Western 
Addition Community Org., 420 U. S. 50, 62-65 (1975); NLRB 
v. Allis-Chalmers Mfg. Co., 388 U. S. 175, 180-181 (1967).7

Similar constitutional restraint would be wholly inappro-
priate in the public sector. The collective-bargaining agree-
ment to which a public agency is a party is not merely 
analogous to legislation, it has all of the attributes of legisla-

apparently has today, that the same constitutional constraints invariably 
apply when the government fosters or encourages a result in the private 
sector by permissive legislation as when it commands that result by the 
full force of law.

6 See Note, Individual Rights in Industrial Self-Government—A “State 
Action” Analysis, 63 Nw. U. L. Rev. 4 (1968); cf. Blumrosen, Group 
Interests in Labor Law, 13 Rutgers L. Rev. 432, 482-483 (1959).

7 If collective-bargaining agreements were subjected to the same consti-
tutional constraints as federal rules and regulations, it would be difficult to 
find any stopping place in the constitutionalization of regulated private 
conduct. “Most private activity is infused with the governmental in much 
the way that the union shop is. . . . Enacted and decisional law every-
where conditions and shapes the nature of private arrangements in our 
society. This is true with the commercial contract—regulated as it is by 
comprehensive uniform statutes—no less than with the collective bargain-
ing agreement . . . .” H. Wellington, Labor and the Legal Process 244- 
245 (1968).
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tion. for the subjects with which it deals. Where a teachers’ 
union, for example, acting pursuant to a state statute author-
izing collective bargaining in the public sector, obtains the 
agreement of the school board that teachers residing outside 
the school district will not be hired, the provision in the bar-
gaining agreement to that effect has the same force as if the 
school board had adopted it by promulgating a regulation. In-
deed, the rule in Michigan is that where a municipal collective-
bargaining agreement conflicts with an otherwise valid munic-
ipal ordinance, the ordinance must yield to the agreement. 
Detroit Police Officers Assn. v. Detroit, 391 Mich. 44, 214 
N. W. 2d 803 (1974) (holding that a duly enacted residency 
requirement for police must yield to any contrary agreement 
reached by collective bargaining).

The State in this case has not merely authorized agency- 
shop agreements between willing parties; it has negotiated and 
adopted such an agreement itself. Acting through the Detroit 
Board of Education, the State has undertaken to compel 
employees to pay full fees equal in amount to dues to a union 
as a condition of employment. Accordingly, the Board’s 
collective-bargaining agreement, like any other enactment of 
state law, is fully subject to the constraints that the Constitu-
tion imposes on coercive governmental regulation.8

8Cf. Summers, Public Sector Bargaining: Problems of Governmental 
Decisionmaking, 44 U. Cin. L. Rev. 669, 670 (1975):

“The uniqueness of public employment is not in the employees nor in 
the work performed; the uniqueness is in the special character of the 
employer. The employer is government; the ones who act on behalf of the 
employer are public officials; and the ones to whom those officials are 
answerable are citizens and voters. We have developed a whole structure 
of constitutional and statutory principles, and a whole culture of political 
practices and attitudes as to how government is to be conducted, what 
powers public officials are to exercise, and how they are to be made 
answerable for their actions. Collective bargaining by public employers 
must fit within the governmental structure and must function consistently 
with our governmental processes; the problems of the public employer
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Because neither Hanson nor Street confronted the kind of 
governmental participation in the agency shop that is involved 
here, those cases provide little or no guidance for the constitu-
tional issues presented in this case.9 With the understanding, 
therefore, that the Court writes on a clean constitutional slate 
in the field of public-sector collective bargaining, I turn to the 
merits.

II
The Court today holds that compelling an employee to 

finance a union’s “ideological activities unrelated to collective 
bargaining” violates the First Amendment, regardless of any 
asserted governmental justification. Ante, at 236. But the 
Court also decides that compelling an employee to finance any 
union activity that may be “related” in some way to collective 
bargaining is permissible under the First Amendment because 
such compulsion is “relevant or appropriate” to asserted gov-
ernmental interests. Ante, at 222-223, 225 n. 20. And the 
Court places the burden of litigation on the individual. In 
order to vindicate his First Amendment rights in a union 

accommodating its collective bargaining function to government structures 
and processes is what makes public sector bargaining unique.”

9 The Court’s reliance on Hanson and Street is ambivalent, to say the 
least. Street construed § 2 Eleventh of the Railway Labor Act “to deny 
the unions, over an employee’s objection, the power to use his exacted 
funds to support political causes which he opposes.” 367 U. S., at 768- 
769. The opinion distinguishes not only between those union activities 
which are related to collective bargaining and those which are not, but 
“between the use of union funds for political purposes and their expendi-
ture for nonpolitical purposes.” Id., at 769 n. 17. Yet the Court today 
repudiates the latter distinction, holding that nothing turns on whether 
union activity may be characterized as political. Ante, at 231-232. If it 
is true, as the Court believes, that Hanson and Street declare the limits 
of constitutional protection from a governmental union shop, ante, at 222- 
223, the Court’s abandonment of the political-nonpolitical distinction 
drawn by those cases can only be explained by a desire to avoid its full 
implications in the public sector, where the subjects of bargaining are 
inherently political. See infra, at 256-258.
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shop, the individual employee apparently must declare his 
opposition to the union and initiate a proceeding to determine 
what part of the union’s budget has been allocated to activi-
ties that are both “ideological” and “unrelated to collective 
bargaining.” Ante, at 237-241.

I can agree neither with the Court’s rigid two-tiered analysis 
under the First Amendment, nor with the burden it places on 
the individual. Under First Amendment principles that 
have become settled since Hanson and Street were decided, it 
is now clear, first, that any withholding of financial support 
for a public-sector union is within the protection of the First 
Amendment; and, second, that the State should bear the bur-
den of proving that any union dues or fees that it requires of 
nonunion employees are needed to serve paramount govern-
mental interests.

A
The initial question is whether a requirement of a school 

board that all of its employees contribute to a teachers’ union 
as a condition of employment impinges upon the First Amend-
ment interests of those who refuse to support the union, 
whether because they disapprove of unionization of public em-
ployees or because they object to certain union activities or po-
sitions. The Court answers this question in the affirmative: 
“The fact that [government employees] are compelled to 
make . . . contributions for political purposes works ... an in-
fringement of their constitutional rights,” ante, at 234, and any 
compelled support for a union “has an impact upon” and may 
be thought to “interfere in some way with” First Amendment 
interests. Ante, at 222. I agree with the Court as far as it 
goes, but I would make it more explicit that compelling a 
government employee to give financial support to a union in 
the public sector—regardless of the uses to which the union 
puts the contribution—impinges seriously upon interests in 
free speech and association protected by the First Amendment.

In Buckley v. Valeo, 424 U. S. 1 (1976), we considered the 



256 OCTOBER TERM, 1976

Pow ell , J., concurring in judgment 431 U. S.

constitutional validity of the Federal Election Campaign Act 
of 1971, as amended in 1974, which in one of its provisions 
limited the amounts that individuals could contribute to fed-
eral election campaigns. We held that these limitations on 
political contributions “impinge on protected associational 
freedoms” :

“Making a contribution, like joining a political party, 
serves to affiliate a person with a candidate. In addition, 
it enables like-minded persons to pool their resources in 
furtherance of common political goals. The Act’s con-
tribution ceilings thus limit one important means of 
associating with a candidate or committee . . . Id., 
at 22.

That Buckley dealt with a contribution limitation rather 
than a contribution requirement does not alter its importance 
for this case. An individual can no more be required to 
affiliate with a candidate by making a contribution than 
he can be prohibited from such affiliation. The only question 
after Buckley is whether a union in the public sector is 
sufficiently distinguishable from a political candidate or com-
mittee to remove the withholding of financial contributions 
from First Amendment protection. In my view no principled 
distinction exists.

The ultimate objective of a union in the public sector, like 
that of a political party, is to influence public decisionmaking 
in accordance with the views and perceived interests of its 
membership. Whether a teachers’ union is concerned with 
salaries and fringe benefits, teacher qualifications and in-
service training, pupil-teacher ratios, length of the school day, 
student discipline, or the content of the high school cur-
riculum, its objective is to bring school board policy and deci-
sions into harmony with its own views. Similarly, to the 
extent that school board expenditures and policy are guided 
by decisions made by the municipal, State, and Federal Gov-
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ernments, the union’s objective is to obtain favorable deci-
sions—and to place persons in positions of power who will be 
receptive to the union’s viewpoint. In these respects, the 
public-sector union is indistinguishable from the traditional 
political party in this country.10

What distinguishes the public-sector union from the political 
party—and the distinction is a limited one—is that most of 
its members are employees who share similar economic in-
terests and who may have a common professional perspec-
tive on some issues of public policy. Public school teachers, 
for example, have a common interest in fair teachers’ salaries 
and reasonable pupil-teacher ratios. This suggests the possi-
bility of a limited range of probable agreement among the 
class of individuals that a public-sector union is organized to 
represent. But I am unable to see why the likelihood of an 
area of consensus in the group should remove the protection 
of the First Amendment for the disagreements that inevitably 
will occur. Certainly, if individual teachers are ideologically 
opposed to public-sector unionism itself, as are the appellants 
in this case, ante, at 212-213, one would think that compelling 
them to affiliate with the union by contributing to it infringes 
their First Amendment rights to the same degree as com-
pelling them to contribute to a political party. Under the 
First Amendment, the protection of speech does not turn on 
the likelihood or frequency of its occurrence.

Nor is there any basis here for distinguishing “collective- 
bargaining activities” from “political activities” so far as the 
interests protected by the First Amendment are concerned. 
Collective bargaining in the public sector is “political” in any 
meaningful sense of the word. This is most obvious when 

10 The leadership of the American Federation of Teachers, with which 
the local union involved in this case is affiliated, has apparently taken the 
position that collective bargaining should extend to every aspect of educa-
tional policy within the purview of the school board. See J. Weitzman, 
The Scope of Bargaining in Public Employment 85-88 (1975).



258 OCTOBER TERM, 1976

Pow ell , J., concurring in judgment 431 U. S.

public-sector bargaining extends—as it may in Michigan 11—to 
such matters of public policy as the educational philosophy 
that will inform the high school curriculum. But it is also 
true when public-sector bargaining focuses on such “bread 
and butter” issues as wages, hours, vacations, and pensions. 
Decisions on such issues will have a direct impact on the level 
of public services, priorities within state and municipal 
budgets, creation of bonded indebtedness, and tax rates. The 
cost of public education is normally the largest element of a 
county or municipal budget.» Decisions reached through col-
lective bargaining in the schools will affect not only the teach-
ers and the quality of education, but also the taxpayers and 
the beneficiaries of other important public services. Under 
our democratic system of government, decisions on these criti-
cal issues of public policy have been entrusted to elected 
officials who ultimately are responsible to the voters.12

Disassociation with a public-sector union and the expression 
of disagreement with its positions and objectives therefore lie 
at “the core of those activities protected by the First Amend-
ment.” Elrod v. Bums, 427 U. S. 347, 356 (1976) (plurality 
opinion).

“Although First Amendment protections are not confined

11 Michigan law requires public agencies to bargain with authorized 
unions on all “conditions of employment,” Mich. Comp. Laws §423.211 
(1970), but does not limit the permissible scope of public-sector bargaining 
to such conditions.

12 See Summers, supra, n. 8, at 672:
“The major decisions made in bargaining with public employees are ines-
capably political decisions. . . . Directly at issue are political questions of 
the size and allocation of the budget, the tax rates, the level of public 
services, and the long term obligations of the government. These deci-
sions . . . are to be made by the political branches of government—by 
elected officials who are politically responsible to the voters. . . .”
See also Hortonville School Dist. v. Hortonville Ed. Assn., 426 U. S. 482, 
495 (1976); Wellington & Winter, Structuring Collective Bargaining in 
Public Employment, 79 Yale L. J. 805, 858-860 (1970).



ABOOD v. DETROIT BOARD OF EDUCATION 259

209 Pow ell , J., concurring in judgment

to ‘the exposition of ideas/ Winters v. New York, 333 U. S. 
507, 510 (1948), ‘there is practically universal agreement 
that a major purpose of th[e] Amendment was to protect 
the free discussion of governmental affairs . . . .’ Mills 
v. Alabama, 384 U. S. 214, 218 (I960).” Buckley, 424 
U. S., at 14.

As the public-sector agency shop unquestionably impinges 
upon the interests protected by the First Amendment, I turn 
to the justifications offered for it by the Detroit Board of 
Education.13

B
“Neither the right to associate nor the right to participate 

in political activities is absolute ....” CSC v. Letter Carriers, 
413 U. S. 548, 567 (1973). This is particularly true in the 
field of public employment, where “the State has interests as 
an employer in regulating the speech of its employees that 
differ significantly from those it possesses in connection with 
regulation of the speech of the citizenry in general.” Pickering 
v. Board of Education, 391 U. S. 563, 568 (1968). Neverthe-
less, even in public employment, “a significant impairment of 
First Amendment rights must survive exacting scrutiny.” 
Elrod v. Burns, 427 U. S., at 362 (plurality opinion); accord, 
id., at 381 (Powell , J., dissenting).

“The [governmental] interest advanced must be para-
mount, one of vital importance, and the burden is on the 

13 Compelled support of a private association is fundamentally different 
from compelled support of government. Clearly, a local school board does 
not need to demonstrate a compelling state interest every time it spends 
a taxpayer’s money in ways the taxpayer finds abhorrent. But the reason 
for permitting the government to compel the payment of taxes and to 
spend money on controversial projects is that the government is repre-
sentative of the people. The same cannot be said of a union, which is 
representative only of one segment of the population, with certain common 
interests. The withholding of financial support is fully protected as speech 
in this context.
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government to show the existence of such an interest. . . . 
[C]are must be taken not to confuse the interest of 
partisan organizations with governmental interests. Only 
the latter will suffice. Moreover, . . . the government 
must ‘emplo [y] means closely drawn to avoid unnecessary 
abridgment . . . .’ Buckley v. Valeo, supra, at 25.” Id., 
at 362-363 (plurality opinion).

The justifications offered by the Detroit Board of Education 
must be tested under this settled standard of review.14

As the Court points out, ante, at 224-226, the interests 
advanced for the compulsory agency shop that the Detroit 
Board of Education has entered into are much the same as 
those advanced for federal legislation permitting voluntary 
agency-shop agreements in the private sector. The agency 
shop is said to be a necessary adjunct to the principle of 
exclusive union representation; it is said to reduce the risk 
that nonunion employees will become “free riders” by fairly 
distributing the costs of exclusive representation; and it is 
said to promote the cause of labor peace in the public sector. 
Ante, at 220-221. While these interests may well justify 
encouraging agency-shop arrangements in the private sector, 
there is far less reason to believe they justify the intrusion

14 The Court’s failure to apply the established First Amendment stand-
ards articulated in Elrod v. Burns and Buckley n . Valeo is difficult to ex-
plain in light of its concession that disassociation with a union’s activities 
is entitled to full First Amendment protection regardless of whether those 
activities may be characterized as political. Ante, at 231-232, and n. 28. 
One may only surmise that those in the majority today who joined the 
plurality opinion in Elrod hold the unarticulated belief that compelled 
support of a public-sector union makes better public policy than compelled 
support of a political party. I am at a loss to understand why the State’s 
decision to adopt the agency shop in the public sector should be worthy of 
greater deference, when challenged on First Amendment grounds, than its 
decision to adhere to the tradition of political patronage. See Elrod, 427 
U. S., at 376-380, 382-387 (Pow el l , J., dissenting).
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upon First Amendment rights that results from compelled 
support for a union as a condition of government employment.

In Madison School Dist. v. Wisconsin Employment Rela-
tions Comm’n, 429 U. S. 167,175 (1976), we expressly reserved 
judgment on the constitutional validity of the exclusivity 
principle in the public sector. The Court today decides this 
issue summarily:

“The confusion and conflict that could arise if rival 
teachers’ unions, holding quite different views as to the 
proper class hours, class sizes, holidays, tenure provisions, 
and grievance procedures, each sought to obtain the 
employer’s agreement, are no different in kind from the 
evils that the exclusivity rule in the Railway Labor Act 
was designed to avoid.” Ante, at 224.

I would have thought that “conflict” in ideas about the way in 
which government should operate was among the most funda-
mental values protected by the First Amendment. See New 
York Times Co. v. Sullivan, 376 U. S. 254, 270 (1964). That 
the “Constitution does not require all public acts to be done in 
town meeting or an assembly of the whole,” Bi-Metallic 
Investment Co. v. State Bd. of Equalization, 239 U. S. 441, 
445 (1915), does not mean that a State or municipality may 
agree to set public policy on an unlimited range of issues in 
closed negotiations with “one category of interested indi-
viduals.” Madison School Dist., supra, at 175. Such a 
commitment by a governmental body to exclude minority 
viewpoints from the councils of government would violate 
directly the principle that “government must afford all points 
of view an equal opportunity to be heard.” Police Dept, of 
Chicago v. Mosley, 408 U. S. 92,96 (1972).15

15 By stressing the Union’s duty of fair representation, ante, at 221-222, 
the Court may be suggesting that the State has provided an adequate 
means for minority viewpoints to be heard within the Union. But even if 
Michigan law could be read to impose a broad obligation on the union to 
listen to and represent the viewpoints of all employees on such issues as 
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The Court points out that the minority employee is not 
barred by the exclusivity principle from expressing his view-
point, see ante, at 230. In a limited sense, this may be true. 
The minority employee is excluded in theory only from engag-
ing in a meaningful dialogue with his employer on the subjects 
of collective bargaining, a dialogue that is reserved to the 
union. It is possible that paramount governmental interests 
may be found—at least with respect to certain narrowly 
defined subjects of bargaining—that would support this 
restriction on First Amendment interests. But “the burden is 
on the government to show the existence of such an interest.” 
Elrod v. Burns, 427 U. S., at 362 (plurality opinion). Because 
this appeal reaches this Court on a motion to dismiss, the 
record is barren of any demonstration by the State that exclud-
ing minority views from the processes by which governmental 
policy is made is necessary to serve overriding governmental 
objectives. For the Court to sustain the exclusivity principle 
in the public sector in the absence of a carefully documented 
record is to ignore, rather than respect, “the importance of 
avoiding unnecessary decision of constitutional questions.” 
Ante, at 236-237.

The same may be said of the asserted interests in eliminating 
the “free rider” effect and in preserving labor peace. It may 
be that the Board of Education is in a position to demonstrate

curriculum reform, imposition of such an obligation on the Union could 
not relieve the school board of its responsibilities—at least, it could not do 
so unless the Union were declared to be a public agency to which the State 
had delegated some part of the school board’s power. Yet such a delega-
tion of state power, covering an unlimited range of the school board’s re-
sponsibility to set school policy, see nn. 10 and 11, supra, would itself raise 
grave constitutional issues. If power to determine school policy were 
shifted in part from officials elected by the population of the school district 
to officials elected by the school board’s employees, the voters of the district 
could complain with force and reason that their voting power and influence 
on the decisionmaking process had been unconstitutionally diluted. See 
Kramer v. Union School Dist., 395 U. S. 621 (1969); Hadley v. Junior 
College Dist., 397 U. S. 50 (1970).
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that these interests are of paramount importance and that 
requiring public employees to pay certain union fees and dues 
as a condition of employment is necessary to serve those 
interests under an exclusive bargaining scheme. On the pres-
ent record there is no assurance whatever that this is the case.16

Before today it had been well established that when state 
law intrudes upon protected speech, the State itself must 
shoulder the burden of proving that its action is justified by 
overriding state interests. See Elrod v. Burns, supra, at 363; 
Healy v. James, 408 U. S. 169, 184 (1972); Speiser v. Randall, 
357 U. S. 513, 525-526 (1958). The Court, for the first time 
in a First Amendment case, simply reverses this principle. 
Under today’s decision, a nonunion employee who would vindi-

16 Unions in the public sector may be expected to spend money in a 
broad variety of ways, some of which are more closely related to collective 
bargaining than others, and some of which are more likely to stimulate 
“ideological” opposition than others. With respect to many of these 
expenditures, arriving at the appropriate reconciliation of the employees’ 
First Amendment interests with the asserted governmental interests will be 
difficult.

I should think that on some narrowly defined economic issues—teachers’ 
salaries and pension benefits, for example—the case for requiring the 
teachers to speak through a single representative would be quite strong, 
while the concomitant limitation of First Amendment rights would be 
relatively insignificant. On such issues the case for requiring all teachers 
to contribute to the clearly identified costs of collective bargaining also 
would be strong, while the interest of the minority teacher, who is benefited 
directly, in withholding support would be comparatively weak. On other 
issues—including such questions as how best to educate the young—the 
strong First Amendment interests of dissenting employees might be ex-
pected to prevail.

The same may be said of union activities other than bargaining. The 
processing of individual grievances may be an important union service 
for which a fee could be exacted with minimal intrusion on First Amend-
ment interests. But other union actions—such as a strike against a public 
agency—may be so controversial and of such general public concern that 
compelled financial support by all employees should not be permitted 
under the Constitution.
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cate his First Amendment rights apparently must initiate a 
proceeding to prove that the union has allocated some portion 
of its budget to “ideological activities unrelated to collective 
bargaining.” Ante, at 237-241. I would adhere to established 
First Amendment principles and require the State to come 
forward and demonstrate, as to each union expenditure for 
which it would exact support from minority employees, that 
the compelled contribution is necessary to serve overriding 
governmental objectives. This placement of the burden of 
litigation, not the Court’s, gives appropriate protection to First 
Amendment rights without sacrificing ends of government that 
may be deemed important.
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DOUGLAS, COMMISSIONER, VIRGINIA MARINE 
RESOURCES COMMISSION v. SEACOAST

PRODUCTS, INC., et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA

No. 75-1255. Argued January 17, 1977—Decided May 23,1977

The federal enrollment and licensing laws, under which vessels engaged 
in domestic or coastwise trade or used for fishing are “enrolled” for the 
purpose of evidencing their national character and to enable them to 
obtain licenses regulating the use to which the vessels may be put held 
to pre-empt Virginia statutes that in effect prohibit nonresidents of 
Virginia from catching menhaden in the Virginia portion of Chesapeake 
Bay and that bar noncitizens (regardless of where they reside) from 
obtaining commercial fishing licenses for any kind of fish from Virginia. 
Hence, under the Supremacy Clause, the Virginia laws cannot prevent 
appellees, whose fishing vessels, though foreign owned, have been 
federally licensed, from fishing for menhaden in Virginia’s waters. 
Pp. 271-287.

(a) Gibbons v. Ogden, 9 Wheat. 1 (1824), decided three decades 
after the federal enrollment and licensing laws were enacted (and 
which have been re-enacted without substantial change), established 
the invalidity of discriminatory state regulation of shipping as applied 
to vessels federally licensed to engage in the coasting trade, though 
subsequent decisions have permitted States to impose upon federal 
licensees reasonable nondiscriminatory conservation and environmental 
protection measures otherwise within the state police power. Pp. 274- 
279.

(b) The license does not merely establish the nationality of the vessel 
(which is performed by the enrollment) but “implies, unequivocally, an 
authority to licensed vessels to carry on” the activity for which they 
are licensed. Gibbons, supra, at 212. Pp. 280-282.

(c) The Virginia statutes, by prohibiting federally licensed vessels 
owned by nonresidents of Virginia from fishing in Chesapeake Bay and 
by not allowing such ships owned by noncitizens to catch fish anywhere 
in the Commonwealth, deny licensees their federally granted right to 
engage in fishing activities on the same terms as state residents. P. 283.
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(d) The broad language of the Submerged Lands Act did not 
impliedly repeal the federal licensing laws. Pp. 283-284.

432 F. Supp. 1, affirmed.

Mar sha ll , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Bre nn an , Whi te , Stew art , Bla ck mu n , and Stev en s , JJ., 
joined, and in all but Parts II-D and III of which Pow ell  and Rehn -
qui st , JJ., joined. Reh nq ui st , J., filed an opinion concurring in the 
judgment and concurring in part and dissenting in part, in which Pow el l , 
J., joined, post, p. 287.

James E. Moore, Assistant Attorney General of Virginia, 
argued the cause for appellant. With him on the briefs were 
Andrew P. Miller, Attorney General, and Anthony F. Troy 
and James E. Kulp, Deputy Attorneys General.

John J. Loftin, Jr., argued the cause for appellees. With him 
on the brief were Thomas H. Willcox, Jr., James C. Howell, 
and Franklin G. Hunt*

*Briefs of amici curiae urging reversal were filed by Joseph E. Bren-
nan, Attorney General of Maine, Edward F. Bradley, Jr., Assistant At-
torney General, David H. Souter, Attorney General of New Hampshire, 
Donald W. Stever, Jr., Assistant Attorney General, and Julius C. Michael-
son, Attorney General of Rhode Island, for the States of Maine, New 
Hampshire, and Rhode Island; by Francis X. Bellotti, Attorney General, 
and Terence P. O’Malley and Howard Whitehead, Assistant Attorneys 
General, for the Commonwealth of Massachusetts; by Louis J. Lefkowitz, 
Attorney General, Samuel A. Hirshowitz, First Assistant Attorney General, 
and Philip Weinberg and John G. Proudfit, Assistant Attorneys General, 
for the State of New York; and by Ammon G. Dunton, Jr., and Philip B. 
Kurland for the Virginia Seafood Council et al.

Solicitor General Bork, Assistant Attorney General Taft, Deputy Solici-
tor General Randolph, Bruce C. Rashkow, and Ralph J. Gillis filed a brief 
for the United States as amicus curiae urging affirmance.

Briefs of amici curiae were filed by Richard R. Wier, Jr., Attorney Gen-
eral, and June D. MacArtor and Harrison F. Turner, Deputy Attorneys 
General, for the State of Delaware; and by Francis B. Burch, Attorney 
General, Henry R. Lord, Deputy Attorney General, and Warren K. Rich, 
Assistant Attorney General, for the State of Maryland.
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Mr . Justice  Marshall  delivered the opinion of the Court.
The issue in this case is the validity of two Virginia statutes 

that limit the right of nonresidents and aliens to catch fish 
in the territorial waters of the Commonwealth.

I

Persons or corporations wishing to fish commercially in Vir-
ginia must obtain licenses. Section 28.1-81.1 of the Virginia 
Code (§ 81.1) (Supp. 1976),1 enacted in 1975, limits the 

1 Section 28.1-81.1 provides:
"Licenses for taking of fish restricted to United States citizens.— 

(a) No commercial license for the taking of food fish or fish for the manu-
facture into fish meal, fish oil, fish scrap or other purpose shall be granted 
to any person not a citizen of the United States, nor to any firm, partner-
ship, or association unless each participant therein shall be a citizen of the 
United States, nor to any corporation unless the same be a citizen of the 
United States as hereinafter defined. This requirement shall be in addi-
tion to, and not in lieu of, any other requisite to the issuance of a license 
imposed by this chapter or any other provision of the Code of Virginia 
as amended from time to time.

"(b) Within the meaning of this section, no corporation shall be deemed 
a citizen of the United States unless seventy-five per centum of the interest 
therein shall be owned by citizens of the United States and unless its 
president or other chief executive officer and the chairman of its board of 
directors are citizens of the United States and unless no more of its 
directors than a minority of the number necessary to constitute a quorum 
are noncitizens and the corporation is organized under the laws of the 
United States or of a state, territory, district, or possession thereof.

"(c) Seventy-five per centum of the interest in a corporation shall not 
be deemed to be owned by citizens of the United States (i) if the title to 
seventy-five per centum of its stock is not vested in such citizens free from 
any trust or fiduciary obligation in favor of any person not a citizen of the 
United States; or (ii) if seventy-five per centum of the voting power in 
such corporation is not vested in citizens of the United States; or (iii) if, 
through any contract or understanding, it is so arranged that more than 
twenty-five per centum of the voting power in such corporation may be 
exercised, directly or indirectly, in behalf of any person who is not a 
citizen of the United States; or (iv) if by any other means whatsoever
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issuance of commercial fishing licenses to United States citi-
zens. Under this law, participants in any licensed partnership, 
firm, or association must be citizens. A fishing business 
organized in corporate form may be licensed only if it is 
chartered in this country; American citizens own and control 
at least 75% of its stock; and its president, board chairman, 
and controlling board majority are citizens.

Section 28.1-60 of the Virginia Code (§ 60) (Supp. 1976)2

control of any interest in the corporation in excess of twenty-five per 
centum is conferred upon or permitted to be exercised by any person who 
is not a citizen of the United States.”

2Section 28.1-60 provides in pertinent part:
“Nonresidents generally.—(1) Catching fish for oil or guano pro-

hibited.—No nonresident of this State shall take or catch any fish, in the 
waters of the Commonwealth, or in the waters under its joint jurisdiction, 
for the purpose of converting the same into oil, fish scrap, fish meal or 
guano, except as hereinafter provided; nor shall any nonresident be con-
cerned or interested with any resident as partner or otherwise, except as 
a stockholder in a domestic corporation, in taking or catching fish in any 
of the waters of this State to be manufactured, into oil, fish scrap, fish meal 
or guano, or in such manufacture, except as hereinafter provided.

“(2) Resident not to be interested.—Nor shall any resident of this State 
be concerned or interested with any nonresident as partner or otherwise, 
except as stockholder in a domestic corporation, in taking or catching fish 
in any of the waters of this State to be manufactured into oil, fish scrap, 
fish meal or guano, or in such manufacture, except as hereinafter provided, 
or knowingly permit any nonresident to use his name for either purpose.

“(3) License for taking menhaden fish.—A nonresident person, firm or 
corporation may take or catch the fish known as ‘menhaden,’ within the 
three-mile limit on the seacoast of Virginia and east of a straight line 
drawn from Cape Charles Lighthouse to Cape Henry Lighthouse for the 
purpose of converting the same into oil, fish scrap, fish meal or guano 
between the third Monday of May and the third Friday of November, 
inclusive, of each year; provided such person, firm or corporation has 
applied for and obtained license to take and catch such fish within the 
above-defined area and in accordance with the following requirements.

“(6) Penalty for violation.—Any person, firm or corporation violating 
any of the provisions of this section shall be guilty of a misdemeanor.”
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governs licensing of nonresidents of Virginia to fish for men-
haden, an inedible but commercially valuable species of fin 
fish.3 Section 60 allows nonresidents who meet the citizenship 
requirements of § 81.1 to obtain licenses to fish for menhaden 
in the three-mile-wide belt of Virginia’s territorial sea off the 
Commonwealth’s eastern coastline. At the same time, how-
ever, § 60 prohibits nonresidents from catching menhaden in 
the Virginia portion of Chesapeake Bay.

Appellee Seacoast Products, Inc., is one of three companies 
that dominate the menhaden industry. The other two firms, 
unlike Seacoast, have fish-processing plants in Virginia and 
are owned by American citizens. Hence, they are not affected 
by either of the restrictions challenged in this case. Seacoast 
was founded in New Jersey in 1911 and maintains its princi-
pal offices in that State; it is incorporated in Delaware and 
qualified to do business in Virginia. The other appellees are 
subsidiaries of Seacoast; they are incorporated and main-
tain plants and offices in States other than Virginia. In 1973, 

3 The menhaden industry is, in terms of landed tonnage, the largest 
fishery in the United States, accounting for about 45% of our total 
commercial fish catch. The 1975 harvest was valued at about $50 million 
fresh and $80 million after processing. Menhaden are processed and used 
for industrial purposes including the manufacture of antibiotics, poultry 
and animal feed, paint, soap, lubricants, and, in Canada and Europe, 
margarine. The fish spend much of their life cycle in coastal estuaries or 
shallow water close to the ocean shore. Indeed, over 95% of the 
1.8 billion pounds of menhaden taken in 1975 were caught within three 
miles of the coast. The fish are only found far offshore in deep water 
during the winter months along the South Atlantic coast. In March, they 
begin a northward migration traveling up the east coast in enormous 
schools, with some ultimately reaching north of Cape Cod. Most of the 
fish reverse this migration path in the fall. It is feasible to fish commer-
cially for menhaden only during the migratory period when they are in 
large, dense schools close to the surface. Estuaries like the Chesapeake 
Bay are important nurturing grounds for the species. See U. S. Depart-
ment of Commerce, Fisheries of the United States, 1975, pp. 18, 37 (1976); 
App. 24-25, 32-33, 73-89, 92-113.
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the family of Seacoast’s founder sold the business to Hanson 
Trust, Ltd., a United Kingdom company almost entirely 
owned by alien stockholders. Seacoast continued its opera-
tions unchanged after the sale. All of its officers, directors, 
boat captains, and crews are American citizens, as are over 
95% of its plant employees.

At the time of its sale, Seacoast’s fishing vessels were en-
rolled and licensed American-flag ships. See infra, at 272-274. 
Under 46 U. S. C. §§ 808, 835, the transfer of these vessels to a 
foreign-controlled corporation required the approval of the 
Department of Commerce. This was granted unconditionally 
over the opposition of Seacoast’s competitors after a full 
public hearing that considered the effect of the transfer on fish 
conservation and management, on American workers and 
consumers, and on competition and other social and economic 
concerns. See 38 Fed. Reg. 29239-29240 (1973); 39 Fed. Reg. 
7819, 33812-33813 (1974); App. 29-32. Following this ap-
proval, appellees’ fishing vessels were re-enrolled and relicensed 
pursuant to 46 U. S. C. §§ 251-252, 263. They remain subject 
to all United States laws governing maritime commerce.

In past decades, although not recently, Seacoast had op-
erated processing plants in Virginia and was thereby entitled 
to fish in Chesapeake Bay as a resident. Tr. of Oral Arg. 28- 
29, 34. More recently, Seacoast obtained nonresident men-
haden licenses as restricted by § 60 to waters outside Chesa-
peake Bay. In 1975, however, § 81.1 was passed by the 
Virginia Legislature, c. 338, 1975 Va. Acts, and appellant 
James E. Douglas, Jr., the Commissioner of Marine Resources 
for Virginia, denied appellees’ license applications on the basis 
of the new law. Seacoast and its subsidiaries were thereby 
completely excluded from the Virginia menhaden fishery.

Appellees accordingly filed a complaint in the District 
Court for the Eastern District of Virginia, seeking to have 
§§60 and 81.1 declared unconstitutional and their enforce-
ment enjoined. A three-judge court was convened and it
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struck down both statutes. It held that the citizenship re-
quirement of § 81.1 was pre-empted by the Bartlett Act, 16 
U. S. C. § 1081 et seq., and that the residency restriction of 
§ 60 violated the Equal Protection Clause of the Fourteenth 
Amendment. We noted probable jurisdiction of the Commis-
sioner’s appeal, 425 U. S. 949 (1976), and we affirm.4

II
Seacoast advances a number of theories to support affirm-

ance of the judgment below. See Fusari v. Steinberg, 419 
U. S. 379, 387 n. 13 (1975); Dandridge v. Williams, 397 U. S. 
471, 475 n. 6 (1970). Among these is the claim that the 
Virginia statutes are pre-empted by federal enrollment and 
licensing laws for fishing vessels.5 The United States has 
filed a brief as amicus curiae supporting this contention. Al-

4 Appellant’s contention that the District Court should have abstained in 
this case to allow the Virginia courts to decide the validity of the statutes is 
without merit. Appellant suggests that under recent decisions, e. g., In re 
Griffiths, 413 U. S. 717 (1973); Sugarman v. Dougall, 413 U. S. 634 
(1973); Graham v. Richardson, 403 U. S. 365 (1971), the alienage classi-
fication established in §81.1 might well be ruled unconstitutional by 
the state courts as applied to individual resident aliens. That result is 
certainly plausible. See Takahashi v. Fish & Game Comm’n, 334 U. S. 
410 (1948). It is also irrelevant.

Abstention is proper in this context only where it can be “fairly con-
cluded that the underlying state statute is susceptible of an interpretation 
that might avoid the necessity for constitutional adjudication.” Kusper 
v. Pontikes, 414 U. S. 51, 55 (1973). But appellant’s suggestion would 
not resolve any of the claims raised by appellees. In such circumstances, 
it is the “solemn responsibility” of “all levels of the federal judiciary to 
give due respect to a suitor’s choice of a federal forum for the hearing and 
decision of his federal constitutional claims.” Zwickler v. Koota, 389 
U.S. 241, 248 (1967).

5 Appellees argue in addition that federal fisheries law constitutes a 
comprehensive regulatory scheme not admitting of conflicting state laws. 
They also urge that the Virginia statutes violate the Equal Protection and 
Commerce Clauses and interfere with federal control of international 
relations.
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though the claim is basically constitutional in nature, deriving 
its force from the operation of the Supremacy Clause, Art. VI, 
cl. 2, it is treated as “statutory” for purposes of our practice 
of deciding statutory claims first to avoid unnecessary con-
stitutional adjudications. See Hagans v. Lavine, 415 U. S. 
528, 549 (1974).6 Since we decide the case on this ground, 
we do not reach the constitutional issues raised by the parties.

The well-known principles of pre-emption have been re-
hearsed only recently in our decisions. See, e. g., Jones v. 
Rath Packing Co., 430 U. S. 519, 525-526 (1977); De Canas v. 
Bica, 424 U. S. 351 (1976). No purpose would be served by 
repeating them here. It is enough to note that we deal in this 
case with federal legislation arguably superseding state law in 
a “field which . . . has been traditionally occupied by the 
States.” Jones v. Rath Packing Co., supra, at 525. Pre-
emption accordingly will be found only if “ That was the clear 
and manifest purpose of Congress.’ Rice v. Santa Fe Elevator 
Corp., 331 U. S. 218, 230 (1947).” Ibid. We turn our focus, 
then, to the congressional intent embodied in the enrollment 
and licensing laws.

A
The basic form for the comprehensive federal regulation 

of trading and fishing vessels was established in the earliest 
days of the Nation and has changed little since. Ships en-
gaged in trade with foreign lands are “registered,” a documen-
tation procedure set up by the Second Congress in the Act of 
Dec. 31, 1792, 1 Stat. 287,7 and now codified in 46 U. S. C., c. 2. 
“The purpose of a register is to declare the nationality of a

6 The claim is, of course, statutory in the sense that it depends on inter-
pretation of an Act of Congress, and like any other statutory decision, the 
result we reach here is subject to legislative overruling.

7 Vessel documentation actually dates from the first months of the 
Federal Government. See Act of Sept. 1, 1789, 1 Stat. 55, repealed by 
the Acts discussed in the text.
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vessel . . . and to enable her to assert that nationality wher-
ever found.” The Mohawk, 3 Wall. 566, 571 (1866); Ander-
son v. Pacific Coast S. S. Co., 225 U. S. 187, 199 (1912). 
Vessels engaged in domestic or coastwise trade or used for 
fishing are “enrolled” under procedures established by the 
Enrollment and Licensing Act of Feb. 18, 1793, 1 Stat. 305, 
codified in 46 U. S. C., c. 12. “The purpose of an enrollment 
is to evidence the national character of a vessel . . . and to 
enable such vessel to procure a . . . license.” The Mohawk, 
supra; Anderson v. Pacific Coast S. S. Co., supra.

A “license,” in turn, regulates the use to which a vessel 
may be put and is intended to prevent fraud on the revenue 
of the United States. See 46 U. S. C. §§ 262, 263, 319, 325; 
46 CFR § 67.01-13 (1976). The form of a license is statu-
torily mandated: “license is hereby granted for the . . . [ves-
sel] to be employed in carrying on the (. . . ‘coasting trade/ 
‘whale fishery,’ ‘mackerel fishery/ or ‘cod fishery/ C8] as the 
case may be), for one year from the date hereof, and no 
longer.” 46 U. S. C. § 263. The law also provides that 
properly enrolled and licensed vessels9 “and no others, shall 
be deemed vessels of the United States entitled to the privi-
leges of vessels employed in the coasting trade or fisheries.” 
§ 251. Appellees’ vessels were granted licenses for the “mack-

8 The quaint categories of the statute have remained unchanged since 
the “mackerel fishery” was added by the Act of May 24, 1828, c. 119, 4 
Stat. 312. They seem to correspond to the only three types of sea 
creatures sought by organized fishing fleets at that time. See L. Sabine, 
Report on the Principal Fisheries of the American Seas, H. R. Exec. Doc. 
No. 23, 32d Cong., 2d Sess., 181 (1853).

A license for the “mackerel fishery” entitles the holder to catch “cod or 
fish of any other description whatever.” Act of Apr. 20, 1836, c. 55, 
5 Stat. 16, 46 U. S. C. §325; 46 CFR §67.07-13 (b) (1976).

9 A vessel of more than 5 but less than 20 tons need not be enrolled 
in order to obtain a license. See 46 U. S. C. §§ 251, 262, 263; 46 CFR 
§§67.01-1, 67.07-13 (a) (1976). No documentation is required for a 
vessel of less than five net tons. 46 CFR § 67.01-11 (a) (5) (1976).
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erel fishery”10 after their transfer was approved by the 
Department of Commerce.

The requirements for enrollment and registration are the 
same. 46 U. S. C. § 252; The Mohawk, supra, at 571-572. 
Insofar as pertinent here, enrolled and registered vessels must 
meet identification, measurement, and safety standards, gen-
erally must be built in the United States, and must be owned 
by citizens. An exception to the latter rule permits a corpora-
tion having alien stockholders to register or enroll ships if it is 
organized and chartered under the laws of the United States 
or of any State, if its president or chief executive officer and 
the chairman of its board of directors are American citizens, 
and if no more of its directors than a minority of the number 
necessary to constitute a quorum are noncitizens. 46 U. S. C. 
§ 11 ; 46 CFR § 67.02-5 (a) (1976). The Shipping Act, 1916, 
further limits foreign ownership of American vessels by requir-
ing the Secretary of Commerce to approve any transfer of an 
American-owned vessel to noncitizens. 46 U. S. C. § 808.11

B
Deciphering the intent of Congress is often a difficult task, 

and to do so with a law the vintage of the Enrollment and 
Licensing Act verges on the impossible. There is virtually no 
surviving legislative history for the Act.12 What we do have,

10 See n. 8, supra.
11A corporation is considered to be a citizen for purposes of this 

requirement only if it meets the same citizenship tests imposed for regis-
tration of a vessel and, in addition, if citizens own a controlling interest 
in it, or for a vessel used in the coastwise trade, if citizens own a 75% 
interest. 46 U. S. C. § 802.

As noted above, appellees received approval from the Secretary of 
Commerce for the transfer of their vessels to the ultimate ownership of 
the noncitizen Hanson Trust, Ltd.

12 See 3 Annals of Cong. 671,728,738,748,750,752 (1972). This history 
contains no debates; it merely records the legislative steps in passage of 
the Act. There are no committee reports available.
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however, is the historic decision of Mr. Chief Justice John 
Marshall in Gibbons v. Ogden, 9 Wheat. 1 (1824), rendered 
only three decades after passage of the Act. Gibbons invali-
dated a discriminatory state regulation of shipping as applied 
to vessels federally licensed to engage in the coasting trade. 
Although its historic importance lies in its general discussion 
of the commerce power, Gibbons also provides substantial 
illumination on the narrower question of the intended mean-
ing of the Licensing Act.

The case challenged a New York law intended to encourage 
development of steamboats by granting Robert Fulton and 
Robert Livingston the exclusive right to operate steam-powered 
vessels in all of the State’s territorial waters. The right to 
navigate steamboats between Elizabethtown Point, N. J., and 
New York City was, by assignment from Fulton and Living-
ston, granted to Aaron Ogden. Thomas Gibbons began op-
erating two passenger ferries in violation of Ogden’s sub-
monopoly. Gibbons’ steamboats had been enrolled and 
granted “license ... to be employed in carrying on the 
coasting trade” under the Enrollment and Licensing Act. 
Id., at 203.

Ogden nevertheless obtained an injunction from the New 
York courts enforcing the monopoly by restraining Gibbons 
from running his ferries in New York waters. Chancellor 
James Kent rejected Gibbons’ pre-emption claim based upon 
his federal licenses. Kent found that the sole purpose of the 
license was to “giv[e] to the vessel an American character,” 
i. e., to establish its nationality as an American-flag ship. 
This would have reduced various duties and taxes assessed 
under federal law, but in Kent’s view, it did not oust the 
power of the State to regulate the use of chattels within its 
borders. 4 Johns. Ch. 150, 156-159 (1819). The highest state 
court affirmed, ruling that “the only effect” of the license was 
“to determine [the vessel’s] national character, and the rate 
of duties which she is to pay.” 17 Johns. 488, 509 (1820).
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On appeal to this Court, Mr. Chief Justice Marshall held 
that the rights granted to Gibbons by federal law superseded 
the conflicting state-created rights asserted by Ogden. 
Marshall first considered the power of Congress under the 
Commerce Clause. He concluded that “[c]ommerce among 
the States, cannot stop at the external boundary line of each 
State, but may be introduced into the interior,” 9 Wheat., at 
194, and that “[t]he power of Congress . . . , whatever it may 
be, must be exercised within the territorial jurisdiction of the 
several States.” Id., at 196. The Court next defined the 
nature of the commerce power: “the power to regulate; that is, 
to prescribe the rule by which commerce is to be governed.” 
Ibid. Ogden’s claim that the States may exercise concurrent 
power over commerce, or even exercise their police powers, 
where that exercise conflicts with express federal law was re-
jected. Id., at 200-210.

The Court then turned to the question whether “the laws of 
New-York” did “come into collision with an act of Congress” 
so that “the acts of New-York must yield to the law of 
Congress.” Id., at 210. Mr. Chief Justice Marshall found the 
conflict unquestionable: “To the Court it seems very clear, that 
the whole act on the subject of the coasting trade, accord-
ing to those principles which govern the construction of 
statutes, implies, unequivocally, an authority to licensed ves-
sels to carry on the coasting trade.” Id., at 212. The license 
granted to Gibbons under the Act “must be understood to be 
what it purports to be, a legislative authority to [Gibbons’] 
steamboat ... ‘to be employed in carrying on the coasting 
trade, for one year from this date.’ ” Id., at 214. The Court 
rejected Ogden’s argument—and the holding of the New York 
courts—that the license “gives no right to trade; and that its 
sole purpose is to confer the American character.” Ibid. 
Finally, the Court decided that the statutory phrase “coast-
ing trade” encompassed the carriage of passengers for hire as 
well as the transport of goods. Id., at 215-219.
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Although Gibbons is written in broad language which might 
suggest that the sweep of the Enrollment and Licensing Act 
ousts all state regulatory power over federally licensed vessels, 
neither the facts before the Court nor later interpretations 
extended that far. Gibbons did not involve an absolute ban 
on steamboats in New York waters. Rather, the monopoly 
law allowed some steam vessels to ply their trade while exclud-
ing others that were federally licensed. The case struck down 
this discriminatory treatment. Subsequent decisions spelled 
out the negative implication of Gibbons: that States may im-
pose upon federal licensees reasonable, nondiscriminatory con-
servation and environmental protection measures otherwise 
within their police power.

For example, in Smith v. Maryland, 18 How. 71 (1855), the 
Court upheld a conservation law which limited the fishing 
implements that could be used by a federally licensed vessel 
to take oysters from state waters. The Court held that an 
“enrolment and license confer no immunity from the opera-
tion of valid laws of a State,” id., at 74, and that the law was 
valid because the State “may forbid all such acts as would 
render the public right [of fishery] less valuable, or destroy it 
altogether,” id., at 75. At the same time, the Court explicitly 
reserved the question of the validity of a statute discriminat-
ing against nonresidents. Ibid. To the same effect is the 
holding in Manchester v. Massachusetts, 139 U. S. 240 (1891). 
There, state law prohibited the use by any person of certain 
types of fishing tackle in specified areas. Though Manchester 
was a Rhode Island resident basing a claim on his federal 
fisheries license, the Court held that the statute

“was evidently passed for the preservation of the fish, and 
makes no discrimination in favor of citizens of Massachu-
setts and against citizens of other States. ... [T]he 
statute may well be considered as an impartial and 
reasonable regulation . . . and the subject is one which 
a State may well be permitted to regulate within its 
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territory, in the absence of any regulation by the United 
States. The preservation of fish ... is for the common 
benefit; and we are of opinion that the statute is not 
repugnant to the Constitution and the laws of the United 
States.” Id., at 265.

More recently, the same principle was applied in Huron 
Portland Cement Co. v. Detroit, 362 U. S. 440 (1960), where 
we held that the city’s Smoke Abatement Code was properly 
applicable to licensed vessels. Relying on earlier cases, we 
noted that “[t]he mere possession of a federal license .. . does 
not immunize a ship from the operation of the normal inci-
dents of local police power.” Id., at 447. As an “[e]ven-
handed local regulation to effectuate a legitimate local public 
interest,” id., at 443, the ordinance was valid.

Although it is true that the Court’s view in Gibbons of the 
intent of the Second Congress in passing the Enrollment and 
Licensing Act is considered incorrect by commentators,13 its

13 Criticism began in the concurring opinion of Mr. Justice Johnson, 9 
Wheat., at 222, 231-233. He thought the Enrollment and Licensing Act 
was simply the American formulation of a navigation Act, commonly used 
by commercial nations to encourage shipping on vessels owned and manned 
by their citizens to promote the local economy and assure maritime 
strength in case of war. See generally G. Gilmore & C. Black, Jr., The 
Law of Admiralty §§ 11-3, 11-4 (2d ed. 1975).

Chancellor Kent soon exercised his prerogative as the country’s foremost 
legal scholar to take sharp exception to Marshall’s statutory construction: 
“If congress had intended that a coasting license should confer power and 
control, and a claim of sovereignty subversive of local laws of the states 
within their own jurisdictions, it was supposed they would have said so in 
plain and intelligible language, and not have left their claim of supremacy 
to be hidden from the observation and knowledge of the state govern-
ments, in the unpretending and harmless shape of a coasting license, 
obviously intended for other purposes.

“The only great point on which the Supreme Court of the United States, 
and the courts of this state, have differed, is in the construction and effect 
given to a coasting license.... The formidable effect which has been given 
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provisions have been repeatedly re-enacted in substantially 
the same form.14 We can safely assume that Congress was 
aware of the holding, as well as the criticism,15 of a case so 
renowned as Gibbons. We have no doubt that Congress has 
ratified the statutory interpretation of Gibbons and its prog-
eny. See Albemarle Paper Co. v. Moody, 422 U. S. 405, 
414 n. 8 (1975); Snyder v. Harris, 394 U. S. 332, 339 (1969); 
Francis v. Southern Pacific Co., 333 U. S. 445, 449-450 (1948). 
We consider, then, its impact on the Virginia statutes chal-
lenged in this case.

to a coasting license, was a perfect surprise upon the judicial authorities 
of this state; and none of the persons concerned in the former decisions in 
our state courts on this subject, ever entertained the idea, as I apprehend, 
that congress intended, by a coasting license, a grant of power that was to 
bear down all state regulations of internal commerce that stood in its way.” 
1 J. Kent, Commentaries on American Law 408, 411 (1st ed. 1826).

Mr. Justice Frankfurter agreed, calling Marshall’s view “esoteric statu-
tory construction.” F. Frankfurter, The Commerce Clause 15, 17, 20 
(1937). See also R. Faulkner, The Jurisprudence of John Marshall 85 
(1968); M. Baxter, The Steamboat Monopoly 34-35, 52 (1972); Camp-
bell, Chancellor Kent, Chief Justice Marshall and the Steamboat Cases, 
25 Syracuse L. Rev. 497, 519-532 (1974); Mann, The Marshall Court: 
Nationalization of Private Rights and Personal Liberty from the Authority 
of the Commerce Clause, 38 Ind. L. J. 117, 180-181, 209-212, 236-237 
(1963).

14 See Act of May 24, 1828, c. 119, 4 Stat. 312 (adding “mackerel 
fishery” category); Act of Apr. 20, 1836, c. 55, 5 Stat. 16 (permitting 
capture of all types of fish on mackerel license); Rev. Stat. §§4311, 4321 
(1878) (codifying license provisions); Act of Apr. 18, 1874, c. 110, 18 Stat. 
31 (exempting canal boats); Act of May 20, 1936, c. 434, 49 Stat. 1367 
(license form amended and re-enacted). Cf. Act of Feb. 28, 1887, c. 288, 
24 Stat. 435 (temporarily applying a fishing season for mackerel to federal 
licenses).

15 In addition to the contemporary comments of Mr. Justice Johnson and 
Chancellor Kent, see n. 13, supra, Thomas Jefferson’s well-publicized 
letters were highly critical of what he saw as undue expansion of federal 
power, exemplified by Gibbons. See 1 C. Warren, The Supreme Court in 
United States History 620-621 (1937 ed.).
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c
The federal licenses granted to Seacoast are, as noted above, 

identical in pertinent part to Gibbons’ licenses except that 
they cover the “mackerel fishery” rather than the “coasting 
trade.” Appellant contends that because of the difference 
this case is distinguishable from Gibbons. He argues that 
Gibbons upheld only the right of the federal licensee, as an 
American-flag vessel, to navigate freely in state territorial 
waters. He urges that Congress could not have intended to 
grant an additional right to take fish from the waters of an 
unconsenting State. Appellant points out that the challenged 
statutes in no way interfere with the navigation of Seacoast’s 
fishing boats. They are free to cross the State’s waters in 
search of fish in jurisdictions where they may lawfully catch 
them, and they may transport fish through the State’s waters 
with equal impunity.

Appellant’s reading of Gibbons is too narrow. Gibbons 
emphatically rejects the argument that the license merely 
establishes the nationality of the vessel. That function is 
performed by the enrollment. 9 Wheat., at 214. Rather, 
the license “implies, unequivocally, an authority to licensed 
vessels to carry on” the activity for which they are licensed. 
Id., at 212. In Gibbons, the “authority ... to carry on” the 
licensed activity included not only the right to navigate in, or 
to travel across, state waters, but also the right to land pas-
sengers in New York and thereby provide an economically 
valuable service. The right to perform that additional act 
of landing cargo in the State—which gave the license its real 
value—was part of the grant of the right to engage in the 
“coasting trade.” See Harman v. Chicago, 147 U. S. 396, 405 
(1893).

The same analysis applies to a license to engage in the 
mackerel fishery. Concededly, it implies a grant of the right 
to navigate in state waters. But, like the trading license, 
it must give something more. It must grant “author-
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ity . . . to carry on” the “mackerel fishery.” And just as 
Gibbons and its progeny found a grant of the right to trade 
in a State without discrimination, we conclude that appellees 
have been granted the right to fish in Virginia waters on the 
same terms as Virginia residents.

Moreover, 46 U. S. C. § 251 states that properly documented 
vessels “and no others” are “entitled to the privileges of 
vessels employed in the coasting trade or fisheries.” Referring 
to this section, Gibbons held: “[T]hese privileges . . . cannot 
be enjoyed, unless the trade may be prosecuted. The grant of 
the privilege . . . convey [s] the right [to carry on the licensed 
activity] to which the privilege is attached.” 9 Wheat., at 
213. Thus, under § 251 federal licensees are “entitled” to the 
same “privileges” of fishery access as a State affords to its 
residents or citizens.

Finally, our interpretation of the license is reaffirmed by 
the specific discussion in Gibbons of the section granting the 
license, now 46 U. S. C. § 263. The Court pointed out that 
“a license to do any particular thing, is a permission or author-
ity to do that thing; and if granted by a person having power 
to grant it, transfers to the grantee the right to do whatever 
it purports to authorize. It certainly transfers to him all 
the right which the grantor can transfer, to do what is within 
the terms of the license.” 9 Wheat., at 213-214. Gibbons 
recognized that the “grantor” was Congress. Id., at 213. 
Thus Gibbons expressly holds that the words used by Con-
gress in the vessel license transfer to the licensee “all the 
right” which Congress has the power to convey. While ap-
pellant may be correct in arguing that at earlier times in our 
history there was some doubt whether Congress had power 
under the Commerce Clause to regulate the taking of fish in 
state waters,16 there can be no question today that such power 

16 See, e. g., McCready v. Virginia, 94 U. S. 391, 395 (1877) (“There 
has been . . . no . . . grant of power over the fisheries [to the United 
States]. These remain under the exclusive control of the State . . .”);
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exists where there is some effect on interstate commerce. 
Perez v. United States, 402 U. S. 146 (1971); Heart of Atlanta 
Motel v. United States, 379 U. S. 241 (1964); Wickard v. FU- 
burn, 317 U. S. Ill (1942). The movement of vessels from 
one State to another in search of fish, and back again to proc-
essing plants, is certainly activity which Congress could con-
clude affects interstate commerce. Cf. Toomer v. Witsell, 334 
U. S. 385, 403-406 (1948).17 Accordingly, we hold that, at 
the least, when Congress re-enacted the license form in 1936,18 
using language which, according to Gibbons, gave licensees “all 
the right which the grantor can transfer,” it necessarily ex-
tended the license to cover the taking of fish in state waters, 
subject to valid state conservation regulations.19

Manchester v. Massachusetts, 139 U. S. 240, 258-260 (1891); Geer v. 
Connecticut, 161 U. S. 519 (1896); 17 Cong. Rec. 4734 (1886) (conserva-
tion amendment to fisheries license, Act of Feb. 28, 1887, c. 288, 24 Stat. 
435, see n. 14, supra, believed not to apply to state territorial waters).

17 Appellant also cites cases describing fishing as a “local activity,” 
Alaska v. Arctic Maid, 366 U. S. 199, 203 (1961), and as one that “occurs 
before the [fish] can be said to have entered the flow of interstate com-
merce,” Toomer v. Witsell, 334 U. S., at 395. But these statements were 
made in upholding the right of States to tax what was argued to be inter-
state commerce. Pronouncements made in that context are not used in-
terchangeably as statements of law where the issue is the power of 
Congress to regulate under the Commerce Clause. The restrictions im-
posed by the Commerce Clause standing alone may well be less than the 
pre-emptive reach of statutes passed by Congress pursuant to the power. 
Cf. Wickard v. Filburn, 317 U. S., at 121-122. No federal statutory 
claim was raised in Toomer or Arctic Maid, and in both cases the Court 
noted that the challenged statute did not discriminate against interstate 
commerce.

18 Act of May 20, 1936, c. 434, 49 Stat. 1367. We are confident that 
Congress, in the midst of the New Deal legislative program, broadly 
construed its powers under the Commerce Clause at this time. See, e. g., 
Wickard n . Filburn.

19 Indeed, an amendment to the license form made at the time of the 
1936 re-enactment specifically authorizes “the taking of fish.” Acting to 
reverse a Circuit Court of Appeals decision, The Pueblos, 77 F. 2d 618
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D
Application of the foregoing principles to the present case 

is straightforward. Section 60 prohibits federally licensed 
vessels owned by nonresidents of Virginia from fishing in the 
Chesapeake Bay. Licensed ships owned by noncitizens are 
prevented by § 81.1 from catching fish anywhere in the 
Commonwealth. On the other hand, Virginia residents are 
permitted to fish commercially for menhaden subject only to 
seasonal and other conservation restrictions not at issue here. 
The challenged statutes thus deny appellees their federally 
granted right to engage in fishing activities on the same terms 
as Virginia residents. They violate the “indisputable” pre-
cept that “no State may completely exclude federally 
licensed commerce.” Florida Lime & Avocado Growers v. 
Paul, 373 U. S. 132, 142 (1963). They must fall under the 
Supremacy Clause.

Appellant seeks to escape this conclusion by arguing that 
the Submerged Lands Act, 67 Stat. 29, 43 U. S. C. §§ 1301- 
1315, and a number of this Court’s decisions 20 recognize that 
the States have a title or ownership interest in the fish swim-
ming in their territorial waters. It is argued that because the 
States “own” the fish, they can exclude federal licensees. The 
contention is of no avail.

The Submerged Lands Act does give the States “title,” 
“ownership,” and “the right and power to manage, administer, 
lease, develop, and use” the lands beneath the oceans and 

(CA2 1935), Congress authorized issuance of licenses for the “coasting 
trade and mackerel fishery.” The amendment explains that vessels so 
documented “shall be deemed to have sufficient license for engaging in the 
coasting trade and the taking of fish of every description, including shell-
fish.” 49 Stat. 1368, 46 U. S. C. § 263. See also S. Rep. No. 83, 24th 
Cong., 1st Sess. (1836), describing the modification in the Enrollment and 
Licensing Act, 5 Stat. 16, see nn. 8, 14, supra, as intended “to enable those 
engaged in the mackerel fishery to take other fish without incurring a 
penalty.”

20 See cases cited in n. 16, supra.
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natural resources in the waters within state territorial juris-
diction. 43 U. S. C. §1311 (a). But when Congress made 
this grant pursuant to the Property Clause of the Constitu-
tion, see Alabama v. Texas, 347 U. S. 272 (1954), it expressly 
retained for the United States “all constitutional powers of 
regulation and control” over these lands and waters “for pur-
poses of commerce, navigation, national defense, and inter-
national affairs.” United States v. Louisiana, 363 U. S. 1, 10 
(I960); see 43 U. S. C. § 1314 (a). Since the grant of the 
fisheries license is made pursuant to the commerce power, 
see supra, at 281-282; Wiggins Ferry Co. v. East St. Louis, 107 
U. S. 365, 377 (1883), the Submerged Lands Act did not alter 
its pre-emptive effect. Certainly Congress did not repeal 
by implication, in the broad language of the Submerged 
Lands Act, the Licensing Act requirement of equal treatment 
for federal licensees.

In any event, “[t]o put the claim of the State upon title 
is,” in Mr. Justice Holmes’ words, “to lean upon a slender 
reed.” Missouri v. Holland, 252 U. S. 416, 434 (1920). A 
State does not stand in the same position as the owner of a 
private game preserve and it is pure fantasy to talk of “own-
ing” wild fish, birds, or animals. Neither the States nor 
the Federal Government, any more than a hopeful fisherman 
or hunter, has title to these creatures until they are reduced 
to possession by skillful capture. Ibid.; Geer v. Connecticut, 
161 U. S. 519, 539-540 (1896) (Field, J., dissenting). The 
“ownership” language of cases such as those cited by appel-
lant must be understood as no more than a 19th-century legal 
fiction expressing “the importance to its people that a State 
have power to preserve and regulate the exploitation of an 
important resource.” Toomer v. Witsell, 334 U. S., at 402; 
see also Takahashi v. Fish & Game Comm’n, 334 U. S. 410, 
426-421 (1948). Under modern analysis, the question is 
simply whether the State has exercised its police power in
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conformity with the federal laws and Constitution. As we 
have demonstrated above, Virginia has failed to do so here.21

Ill
Our decision is very much in keeping with sound policy 

considerations of federalism. The business of commercial 
fishing must be conducted by peripatetic entrepreneurs mov-
ing, like their quarry, without regard for state boundary lines. 
Menhaden that spawn in the open ocean or in coastal waters 
of a Southern State may swim into Chesapeake Bay and live 
there for their first summer, migrate south for the following 
winter, and appear off the shores of New York or Massachu-
setts in succeeding years. A number of coastal States have 
discriminatory fisheries laws,22 and with all natural resources 

21 Appellant claims that the challenged statutes have a legitimate con-
servation purpose. He argues that § 81.1 is a valid response to the grave 
problem of overfishing of American marine stocks by foreign fleets. Simi-
larly, § 60 is said to be an essential enforcement mechanism for net-size 
restrictions on menhaden fishermen.

The claims are specious. Virginia makes no attempt to restrict the 
quantity of menhaden caught by her own residents. A statute that 
leaves a State’s residents free to destroy a natural resource while excluding 
aliens or nonresidents is not a conservation law at all. It bears repeating 
that a “state may not use its admitted powers to protect the health and 
safety of its people as a basis for suppressing competition.” H. P. Hood & 
Sons, Inc. v. Du Mond, 336 U. S. 525, 538 (1949). A State cannot escape 
this principle by cloaking objectionable legislation in the currently fashion-
able garb of environmental protection. Moreover, despite its foreign 
ownership, Seacoast is subject to all United States shipping and fisheries 
laws. And the record does not support the claim based on enforcement 
of the net-size restriction.

Furthermore, the cases upon which appellant relies are factually dis-
tinguishable. In McCready v. Virginia and Geer n . Connecticut neither 
petitioner asserted a claim under a pre-emptive Act of Congress. Smith v. 
Maryland, 18 How. 71 (1855), Manchester n . Massachusetts, 139 U. S. 240 
(1891), and Huron Portland Cement Co. v. Detroit, 362 U. S. 440 (1960), 
did raise Licensing Act claims, but the statutes there upheld operated 
equally against residents and nonresidents.

22 Among those States filing briefs as amici curiae in support of Virginia,
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becoming increasingly scarce and more valuable, more such 
restrictions would be a likely prospect, as both protective and 
retaliatory measures.23 Each State’s fishermen eventually 
might be effectively limited to working in the territorial 
waters of their residence, or in the federally controlled fishery 
beyond the three-mile limit.24 Such proliferation of residency 
requirements for commercial fishermen would create precisely 
the sort of Balkanization of interstate commercial activity 
that the Constitution was intended to prevent. See, e. g., 
H. P. Hood de Sons, Inc. v. Du Mond, 336 U. S. 525, 532-539 
(1949); cf. Altenberg Cotton Co. v. Pittman, 419 U. S. 20 
(1974). We cannot find that Congress intended to allow 
any such result given the well-known construction of federal 
vessel licenses in Gibbons.

For these reasons, we conclude that §§60 and 81.1 are pre-
empted by the federal Enrollment and Licensing Act. Inso-
far as these state laws subject federally licensed vessels owned 
by nonresidents or aliens to restrictions different from those 
applicable to Virginia residents and American citizens, they

see, e. g., Md. Nat. Res. Ann. Code §§ 4-703, 4-704 (b) (1974); Mass. Gen. 
Laws Ann. c. 130, §99 (1974); Act of Feb. 20, 1923, 1923 Mass. Acts 
c. 35, as amended by Act of Mar. 13, 1962, 1962 Mass. Acts c. 219; Act 
of Mar. 23, 1936, 1936 Mass. Acts c. 158; N. Y. Envir. Conserv. Law 
§§ 13-0333 (4), 13-0335 (2), 13-0341 (7) (McKinney 1973). See also 
Va. Code Ann. §28.1-57 (1973).

23 The Court was aware of this threat in Gibbons. A number of States 
had enacted steamboat monopoly legislation. See, e. g., Abel, Commerce 
Regulation before Gibbons v. Ogden: Interstate Transportation Facilities, 
25 N. C. L. Rev. 121, 159-160 (1947); M. Baxter, The Steamboat 
Monopoly 7, 16 (1972). Connecticut and Ohio retaliated against the 
Livingston-Fulton monopoly by forbidding its licensees from entering their 
waters; New Jersey not only did that, but also granted a right of action 
for treble damages against anyone obtaining an injunction under New 
York law. See Gibbons v. Ogden, 9 Wheat., at 4-5 (argument of Daniel 
Webster); Abel, supra, at 160; Baxter, supra, at 25-30.

24 As of March 1, 1977, United States jurisdiction for fishery manage-
ment was extended from 12 to 200 nautical miles from our coasts. 90 
Stat. 336, 16 U. S. C. § 1811 (1976 ed.).
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must fall under the Supremacy Clause. As we have noted 
above, however, reasonable and evenhanded conservation 
measures, so essential to the preservation of our vital marine 
sources of food supply, stand unaffected by our decision.

The judgment of the District Court is
Affirmed.

Mr . Justi ce  Rehnqui st , with whom Mr . Justi ce  Powell  
joins, concurring in the judgment and concurring in part and 
dissenting in part.

I concur in the judgment of the Court and join in all but 
Parts II-D, and III of its opinion. As the Court states, it 
appears that licenses issued to appellees’ ships under the 
federal licensing statute, 46 U. S. C. § 263, confer upon their 
grantees an affirmative right to engage in fishing activities in 
the coastal waters of the United States on the same terms as 
any other fishermen. I also agree that the federal statute 
pre-empts similar state licensing legislation which would allow 
some to engage in the fishery while absolutely excluding any 
federal licensees. This, I believe, is as much as need be said 
to decide the case before us. Rather than stopping there, 
however, the Court embroiders upon this holding a patchwork 
of broader language whose purpose is almost as uncertain as 
its long-run effect.

The Court’s treatment of the States’ interests in their 
coastal fisheries appears to me to cut a somewhat broader 
swath than is justifiable in this context. True enough, the 
States do not “own” free-swimming creatures within their 
territorial limits in any conventional sense of that term, 
Missouri v. Holland, 252 U. S. 416, 434 (1920); Pierson v. 
Post, 3 Cai. 175 (N. Y. 1805). It is therefore no answer to 
an assertion of federal pre-emptive power that such action 
amounts to an unconstitutional appropriation of state prop-
erty. But it is also clear that the States have a substantial 
proprietary interest—sometimes described as “common own-
ership,” Geer v. Connecticut, 161 U. S. 519, 529 (1896)—in 
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the fish and game within their boundaries. This is worthy of 
mention not because it is inconsistent with anything contained 
in the Court’s opinion, but because I am not sure that the 
States’ substantial regulatory interests are given adequate 
shrift by a single sentence casting the issue of state regulation 
as “simply whether the State has exercised its police power in 
conformity with the federal laws and Constitution.” Ante, 
at 284-285.

The precedents of this Court, none of which are disputed 
today, have upheld a variety of regulations designed to con-
serve and maintain the collective natural resources of the 
State. Huron Portland Cement Co. v. Detroit, 362 IT. S. 440 
(1960); Patsone v. Pennsylvania, 232 U. S. 138 (1914); Geer 
v. Connecticut, supra; Manchester v. Massachusetts, 139 U. S. 
240 (1891); McCready v. Virginia, 94 U. S. 391 (1877); Smith 
y. Maryland, 18 How. 71 (1855); see Takahashi v. Fish & 
Game Comm’n, 334 IT. S. 410, 420-421 (1948). The exact 
bases for these decisions vary, but the cases are consistent in 
recognizing that the retained interests of States in such com-
mon resources as fish and game are of substantial legal 
moment, whether or not they rise to the level of a tradi-
tional property right. The range of regulations which a State 
may invoke under these circumstances is extremely broad. 
Neither mere displeasure with the asymmetry of the pattern of 
state regulation, nor a sensed tension with a federal statute 
will suffice to override a state enactment affecting exploita-
tion of such a resource. Barring constitutional infirmities, 
only a direct conflict with the operation of federal law—such 
as exists here—will bar the state regulatory action. See Jones 
v. Rath Packing Co., 430 U. S. 519 (1977); Florida Lime & 
Avocado Growers v. Paul, 373 IT. S. 132, 142 (1963). This is 
true no matter how “peripatetic” the objects of the regulation 
or however “Balkanized” the resulting pattern of commercial 
activity. Ante, at 285-287.

Also, I think the Court has decided more than it properly
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can in its reading of the Submerged Lands Act. While recog-
nizing the Act as effecting a conveyance to the States of 
primary ownership and control of both “the lands beneath the 
oceans and natural resources in the waters within state ter-
ritorial jurisdiction,” ante, at 283-284, the Court makes more 
than can be justified of the statute’s clause reserving federal 
control for “purposes of commerce, navigation, national 
defense, and international affairs.” 43 U. S. C. § 1314 (a). 
It concludes on the basis of this reservation clause that since 
the enrollment and licensing statute was enacted under the 
commerce power, the Submerged Lands Act cannot have 
altered its pre-emptive effect.

I agree that the Submerged Lands Act does not countermand 
the pre-emption worked by the federal licensing legislation, 
but this is not because that legislation was enacted pursuant 
to one of the four categories of constitutional powers explicitly 
reserved to the Federal Government in the Act. It seems to 
me a difficult issue, not to be decided in a single sentence, 
whether the States take only a statutory title and right of 
control subject to those encumbrances previously created by 
exercise of the commerce, navigation, national defense, and 
international affairs powers. An alternative reading would be 
that the reservation-of-powers clause only gives fair warning 
of the possibility that the Government may, at some future 
time and in furtherance of these specified powers, find it 
necessary to intrude upon state ownership and management of 
the coastal submerged lands and natural resources. Such a 
view would take the statute for what it appears to be on its 
face—a quitclaim of the entire interest held by the Govern-
ment when the Act was enacted—rather than a transfer of that 
interest subject to regulatory enactments previously passed 
under one of the four powers.

Interpretation of this reservation clause seems unnecessary 
to me at this time because the primary grant of the Act does 
not extend to any interest over free-swimming fish. The 
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title of the statutory section, as originally enacted and as 
codified, is “Lands Beneath Navigable Waters Within State 
Boundaries.” 67 Stat. 30, 43 U. S. C., c. 29, subch. II. From 
this and from its language, the statute appears primarily to be 
a transfer of all property interest in land and natural resources 
within the three-mile limit. See United States v. Alaska, 422 
U. S. 184, 187 (1975). Section 1311 (a)(1) conveys “title” 
and “ownership”—to such land and resources and for that 
reason could not reasonably refer to free-swimming fish which 
are incapable of such ownership. Section 1311 (a)(2) confers 
right of administration and control, and identifies the object 
of the conveyance again as the land and natural resources. 
Unless the Federal Government had an exclusive power of 
administration and control over fish—and the background 
of the legislation does not suggest that it did, see United 
States v. California, 332 U. S. 19, 36 (1947) ; Skiriotes v. Flor-
ida, 313 U. S. 69, 74-75 (1941)—then the § 1311 (a)(2) 
transfer of the power of administration did not, in fact, alter 
the pre-existing powers of the States over fish at all, even 
assuming that it purported to encompass “natural resources” 
beyond those as to which title was transferred in § 1311 (a) 
(1). Such legislation which neither affects the actual regula-
tory powers of the States, nor is explicit in stating that pre-
existing federal regulatory measures are repealed, lacks the 
indicia of intent that would justify finding an implied repeal 
of federal legislation licensing the taking of fish in the coastal 
area. This is true quite apart from the reservation of powers 
in § 1314. I would limit our holding accordingly.
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SMITH v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT

No. 75-1439. Argued December 8, 1976—Decided May 23, 1977

Petitioner, who had been indicted in the Southern District of Iowa for 
mailing obscene materials in violation of 18 U. S. C. § 1461, unavailingly 
sought to propound questions to the jury panel on voir dire relating to 
the panel members’ knowledge of the contemporary community stand-
ards in that District with regard to the depiction of sex and nudity. 
The case proceeded to trial and at the close of the Government’s case 
and later, petitioner unsuccessfully moved for a directed verdict of 
acquittal on the grounds, inter alia, that the Iowa obscenity statute in 
effect at the time of petitioner’s conduct, which proscribed only the 
dissemination of obscene materials to minors, set forth the applicable 
community standard, and that the prosecution had not proved that the 
materials at issue had offended that standard. Petitioner was convicted. 
The Court of Appeals affirmed, concluding (1) that petitioner’s proposed 
community standards questions were impermissible since they concerned 
the ultimate question of guilt or innocence rather than juror qualifica-
tions, and (2) that the issue of offense to contemporary community 
standards was a federal question and was not to be determined on the 
basis of the state obscenity law. Held:

1. State law cannot define the contemporary community standards 
for appeal to the prurient interest and patent offensiveness that under 
Miller v. California, 413 U. S. 15, are applied in determining whether 
or not material is obscene, and the Iowa obscenity statute is therefore 
not conclusive as to those standards. In federal prosecutions, such as 
this for violation of § 1461, those issues are fact questions for the jury, 
to be judged in light of its understanding of contemporary community 
standards. Pp. 299-308.

(a) Though state legislatures are not completely foreclosed from 
setting substantive limitations for obscenity cases, they cannot declare 
what community standards shall be, any more than they could under-
take to define “reasonableness.” Of. Hamling v. United States, 418 
U. S. 87, 104-105. Pp. 301-303.

(b) The community standards aspects of § 1461 implicate federal, 
not state, law. It is not material that the mailings here were solely 
intrastate, since § 1461 was enacted under Congress’ constitutional 
postal power, not the commerce power. Pp. 303-305.
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(c) Obscenity convictions remain reviewable on various grounds. 
Pp. 305-306.

(d) This Court’s holding that the Iowa statute (which was properly 
admitted into evidence) is not conclusive on the issue of contemporary 
community standards does not nullify state law, but a State’s right not 
to regulate in the obscenity field cannot correlatively compel the Federal 
Government to allow the mails to be used to send obscene materials 
into that State. Pp. 306-307.

2. The District Court did not abuse its discretion in refusing to ask 
the questions tendered by petitioner for voir dire about the jurors’ 
understanding of community standards, which were no more appropriate 
than a request for a description of the meaning of “reasonableness” 
would have been. P. 308.

3. Section 1461 is not unconstitutionally vague as applied here since 
the type of conduct covered by the statute can be ascertained with 
sufficient ease to avoid due process pitfalls. Cf. Hamling v. United 
States, supra. Pp. 308-309.

Affirmed.

Bla ck mu n , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Pow el l , and Reh nq ui st , JJ., joined. Powe ll , J., 
filed a concurring opinion, post, p. 309. Bre nn an , J., filed a dissenting 
opinion, in which Ste wa rt  and Mar sha ll , JJ., joined, post, p. 310. 
Ste ve ns , J., filed a dissenting opinion, post, p. 311.

Tefft W. Smith argued the cause and filed briefs for 
petitioner.

Howard E. Shapiro argued the cause for the United States. 
On the brief were Solicitor General Bork, Assistant Attorney 
General Thornburgh, and Jerome M. Feit*

Mr . Justice  Blackmu n  delivered the opinion of the Court.
In Miller v. California, 413 U. S. 15 (1973), this Court 

rejected a plea for a uniform national standard as to what 

*Briefs of amici curiae urging reversal were filed by William D. North 
for the American Library Assn, et al.; and by Henry R. Kaufman and 
Ira M. Millstein for the Association of American Publishers, Inc., et al.

Charles H. Keating, Jr., and James J. Clancy filed a brief for Citizens 
for Decency Through Law, Inc., as amicus curiae urging affirmance.
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appeals to the prurient interest and as to what is patently 
offensive; the Court held, instead, that these essentially were 
questions of fact to be measured by contemporary standards 
of the community. Id., at 30-34. The instant case presents 
the issue of the constitutional effect of state law that leaves 
unregulated the distribution of obscene material to adults, on 
the determination of contemporary community standards in a 
prosecution under 18 U. S. C. § 1461 for a mailing that is 
wholly intrastate. The case also raises the question whether 
§ 1461 is unconstitutionally vague as applied in these circum-
stances, and the question whether the trial court, during the 
voir dire of prospective jurors, correctly refused to ask prof-
fered questions relating to community standards.

I
Between February and October 1974 petitioner, Jerry Lee 

Smith, knowingly caused to be mailed various materials from 
Des Moines, Iowa, to post office box addresses in Mount Ayr 
and Guthrie Center, two communities in southern Iowa. This 
was done at the written request of postal inspectors using 
fictitious names. The materials so mailed were delivered 
through the United States postal system to the respective 
postmasters serving the addresses. The mailings consisted of 
(1) issues of “Intrigue” magazine, depicting nude males and 
females engaged in masturbation, fellatio, cunnilingus, and 
sexual intercourse; (2) a film entitled “Lovelace,” depicting 
a nude male and a nude female engaged in masturbation and 
simulated acts of fellatio, cunnilingus, and sexual intercourse ; 
and (3) a film entitled “Terrorized Virgin,” depicting two 
nude males and a nude female engaged in fellatio, cunnilingus, 
and sexual intercourse.

II
For many years prior to 1974 the statutes of Iowa made 

it a misdemeanor to sell or offer to sell or to give away “any 
obscene, lewd, indecent, lascivious, or filthy book, pamphlet, 
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paper, . . . picture, photograph, writing . . .” or to deposit 
in any post office within Iowa any article of that kind. Iowa 
Code §§ 725.5 and 725.6 (1973).

In 1973, however, the Supreme Court of Iowa, in re-
sponse to the standards enunciated in Miller v. California, 
supra, unanimously held that a related and companion Iowa 
statute, § 725.3 of the 1973 Code, prohibiting the presentation 
of any obscene or immoral drama, play, exhibition, or enter-
tainment, was unconstitutionally vague and overbroad. State 
v. Wedelstedt, 213 N. W. 2d 652.1 Wedelstedt, at least by 
implication—and we so assume—invalidated §§ 725.5 and 
725.6 as well.

On July 1, 1974, Laws of Iowa 1974, cc. 1267 and 1268, 
became effective. These specifically repealed §§ 725.3, 725.5, 
and 725.6 of the 1973 Code. In addition, however, c. 1267 (there-
after codified as the first 10 sections of c. 725 of the 1975 Iowa 
Code) defined, among other things, “obscene material,” and 
made it “a public offense” to disseminate obscene material to 
minors (defined as persons “under the age of eighteen”). 
Dissemination of obscene material to adults was not made 
criminal or even proscribed. Section 92 of c. 1267 (now 
§ 725.9 of the 1975 Code) insured that the law would be 
applied uniformly throughout the State, and that no lesser 

1 See also State ex rel. Faches v. N. D. D., Inc., 228 N. W. 2d 191 (Iowa 
1975) (State cannot enjoin the showing of certain movies under a statute 
relating to the use of premises “for the purpose of lewdness,” when 
“lewdness” is not statutorily defined).

2 “Sec . 9. . . . In order to provide for the uniform application of the 
provisions of this Act relating to obscene material applicable to minors 
within this state, it is intended that the sole and only regulation of obscene 
material shall be under the provisions of this Act, and no municipality, 
county or other governmental unit within this state shall make any law, 
ordinance or regulation relating to the availability of obscene materials. 
All such laws, ordinances or regulations, whether enacted before or after 
this Act, shall be or become void, unenforceable and of no effect upon the 
effective date of this Act” (July 1, 1974).



SMITH v. UNITED STATES 295

291 Opinion of the Court

governmental unit would impose more stringent regulations 
on obscene material.

In 1976, the Iowa Legislature enacted a “complete revi-
sion” of the State’s “substantive criminal laws.” This is 
entitled the “Iowa Criminal Code” and is generally effective 
January 1, 1978. The existing definition of “obscene mate-
rial” remains unchanged, but a new provision, § 2804 of the 
Criminal Code, Iowa Code Ann. (Spec. Pamphlet 1977), 
although limited in scope, applies by its terms to adults. It 
reads:

“Any person who knowingly sells or offers for sale mate-
rial depicting a sex act involving sado-masochistic abuse, 
excretory functions, a child, or bestiality which the aver-
age adult taking the material as a whole in applying 
contemporary community standards would find that it 
appeals to the prurient interest and is patently offensive; 
and the material, taken as a whole, lacks serious literary, 
scientific, political,, or artistic value shall, upon conviction 
be guilty of a simple misdemeanor.”

In summary, therefore, we have in Iowa (1) until 1973 
state statutes that proscribed generally the dissemination of 
obscene writings and pictures; (2) the judicial nullification of 
some of those statutory provisions in that year for reasons of 
overbreadth and vagueness; (3) the enactment, effective 
July 1, 1974, of replacement obscenity statutes restricted in 
their application to dissemination to minors; and (4) the 
enactment in 1976 of a new Code, effective in 1978, with 
obscenity provisions, somewhat limited in scope, but not 
restricted in application to dissemination to minors.

Petitioner’s mailings, described above and forming the basis 
of his federal prosecution, took place in 1974, after the there-
tofore existing Iowa statutes relating to obscene material had 
been nullified by Wedelstedt, but obviously before the 1976 
legislation imposing misdemeanor liability with respect to 
certain transactions with adults becomes effective. Because 
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there is no contention that the materials petitioner mailed 
went to any minor, the 1974 legislation has no application to 
his case. And the 1976 legislation, of course, has no effect on 
petitioner’s criminal liability. Cf. Marks v. United States, 
430 U. S. 188 (1977).

Thus, what petitioner did clearly was not a violation of 
state law at the time he did it. It is to be observed, also, 
that there is no suggestion that petitioner’s mailings went to 
any nonconsenting adult or that they were interstate.

Ill
Petitioner was indicted on seven counts of violating 18 

U. S. C. § 1461, which prohibits the mailing of obscene mate-
rials.3 He pleaded not guilty. At the start of his trial peti-
tioner proposed and submitted six questions for voir dire.4 

3Section 1461 provides, in relevant part:
“Every obscene, lewd, lascivious, indecent, filthy or vile article, matter, 

thing, device, or substance; . . .

“Is declared to be nonmailable matter and shall not be conveyed in the 
mails or delivered from any post office or by any letter carrier.

“Whoever knowingly uses the mails for the mailing, carriage in the 
mails, or delivery of anything declared by this section ... to be non-
mailable, or knowingly causes to be delivered by mail according to the 
direction thereon . . . shall be fined not more than $5,000 or imprisoned 
not more than five years, or both, for the first such offense, and shall be 
fined not more than $10,000 or imprisoned not more than ten years, or 
both, for each such offense thereafter.”

4 Petitioner’s proposed questions were:
“1. Are any members of the panel a member of or are in sympathy 

with any organization which has for its purpose the regulating or banning 
of alleged obscene materials?

“2. Will those jurors raise their hands who have any knowledge of the 
contemporary community standards existing in this federal judicial district 
relative to the depiction of sex and nudity in magazines and books?

“(The following individual questions are requested for each juror who 
answers the above question in the affirmative.)

[Footnote 4 is continued on page 297]
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The court accepted in substance and utilized the first ques-
tion; this was designed to reveal whether any juror was con-
nected with an organization devoted to regulating or banning 
obscene materials. The court declined to ask the other five. 
One of the questions made inquiry as to whether the jurors 
had any knowledge of contemporary community standards in 
the Southern District of Iowa with regard to the depiction 
of sex and nudity. Two sought to isolate the source of the 
jurors’ knowledge and their understanding of those standards. 
The remaining two would have explored the jurors’ knowl-
edge of Iowa law on the subject.

At the trial the Government introduced into evidence the 
actual materials covered by the indictment. It offered noth-
ing else on the issue of obscenity vel non. Petitioner did not 
testify. Instead, in defense, he introduced numerous sexually 
explicit materials that were available for purchase at “adult” 
bookstores in Des Moines and Davenport, Iowa, several ad-
vertisements from the Des Moines Register and Tribune, and 
a copy of what was then c. 725 of the Iowa Code, prohibiting 
the dissemination of “obscene material” only to minors. At 
the close of the Government’s case, and again at the close of 
all the evidence, petitioner moved for a directed verdict of 
acquittal on the grounds, inter alia, that the Iowa obscenity 
statute, proscribing only the dissemination of obscene mate-
rials to minors, set forth the applicable community standard, 
and that the prosecution had not proved that the materials at 
issue offended that standard.

The District Court denied those motions and submitted the 
case to the jury. The court instructed the jury that con-
temporary community standards were set by what is in fact 

“3. Where did you acquire such information?
“4. State what your understanding of those contemporary community 

standards are?
“5. In arriving at this understanding, did you take into consideration 

the laws of the State of Iowa which regulate obscenity?
“6. State what your understanding of those laws are?” App. 8.



298 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

accepted in the community as a whole. In making that deter-
mination, the jurors were entitled to draw on their own 
knowledge of the views of the average person in the com-
munity as well as the evidence presented as to the state law 
on obscenity and as to materials available for purchase. App. 
22-23.

The jury found petitioner guilty on all seven counts. He 
was sentenced to concurrent three-year terms of imprison-
ment, all but three months of which were suspended, and 
three years’ probation.

In his motion for a new trial, petitioner again asserted that 
Iowa law defined the community standard in a § 1461 pros-
ecution. In denying this motion, the District Court held 
that § 1461 was “a federal law which neither incorporates nor 
depends upon the laws of the states,” App. 33; the federal 
policy was simply different in this area. Furthermore, the 
court observed, Iowa’s decision not to regulate distribution 
of obscene material did not mean that the people of Iowa nec-
essarily “approve [d] of the permitted conduct,” ibid.; whether 
they did was a question of fact for the jury. The court re-
jected petitioner’s argument that it was error not to ask the 
jurors the question about the extent of their knowledge of 
contemporary community standards. It held that the jurors 
were entitled to draw on their own knowledge; voir dire on 
community standards would be no more appropriate than 
voir dire on the jurors’ concept of “reasonableness.” The 
court refused to hold that the Government was required to 
introduce evidence on a community standard in order to 
sustain its burden of proof. The materials introduced “can 
and do speak for themselves.” Id., at 34. The court did not 
address petitioner’s vagueness point.5

The United States Court of Appeals for the Eighth Circuit, 

5 Despite the District Court’s failure to discuss this point, we are 
satisfied that petitioner adequately preserved it for appellate review. See 
If 7 of his motion for a new trial. App. 30.
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by per curiam opinion, agreed with the District Court that 
the questions submitted by petitioner on community stand-
ards, except for the first, were impermissible, since they con-
cerned the ultimate question of guilt or innocence rather than 
juror qualification. The court noted, however, that it was 
not holding that no questions whatsoever could be asked in 
that area. With respect to the effect of state law, the court 
held that the issue of offense to contemporary community 
standards was a federal question, and was to be determined by 
the jury in a federal prosecution. The court noted the admis-
sion of Iowa’s obscenity statute into evidence but stated that 
this was designed to give the jury knowledge of the State’s 
policy on obscenity when it determined the contemporary com-
munity standard. The state policy was not controlling, since 
the determination was for the jury. The conviction, there-
fore, was affirmed.

We granted certiorari in order to review the relationship 
between state legislation regulating or refusing to regulate 
the distribution of obscene material, and the determination of 
contemporary community standards in a federal prosecution. 
426 U. S. 946 (1976).

IV
The “basic guidelines” for the trier of fact in a state ob-

scenity prosecution were set out in Miller v. California in the 
form of a three-part test:

“(a) whether The average person, applying contem-
porary community standards’ would find that the work, 
taken as a whole, appeals to the prurient interest ... ; 
(b) whether the work depicts or describes, in a patently 
offensive way, sexual conduct specifically defined by the 
applicable state law; and (c) whether the work, taken as 
a whole, lacks serious literary, artistic, political, or scien-
tific value.” 413 U. S., at 24 (citations omitted).

In two companion cases, the Court held that the Miller stand-
ards were equally applicable to federal legislation. United 
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States v. 12 200-ft. Reels of Film, 413 U. S. 123, 129-130 
(1973) (importation of obscene material, 19 U. S. C. § 1305 
(a)); United States v. Orito, 413 U. S. 139, 145 (1973) 
(movement of obscene material in interstate commerce, 18 
U. S. C. § 1462). In Hamling v. United States, 418 U. S. 
87 (1974), it held, specifically, that the Miller standards ap-
plied in a § 1461 prosecution.

The phrasing of the Miller test makes clear that contem-
porary community standards take on meaning only when 
they are considered with reference to the underlying questions 
of fact that must be resolved in an obscenity case.6 The test 

6 The phrase “contemporary community standards” was first used in 
Roth v. United States, 354 U. S. 476 (1957). See generally F. Schauer, 
The Law of Obscenity 116-135 (1976). The Roth Court explained the 
derivation and importance of the community standards test as follows:

“The early leading standard of obscenity allowed material to be judged 
merely by the effect of an isolated excerpt upon particularly susceptible 
persons. Regina v. Hicklin, [1868] L. R. 3 Q. B. 360. Some American 
courts adopted this standard but later decisions have rejected it and sub-
stituted this test: whether to the average person, applying contemporary 
community standards, the dominant theme of the material taken as a 
whole appeals to prurient interest. The Hicklin test, judging obscenity 
by the effect of isolated passages upon the most susceptible persons, might 
well encompass material legitimately treating with sex, and so it must be 
rejected as unconstitutionally restrictive of the freedoms of speech and 
press. On the other hand, the substituted standard provides safeguards 
adequate to withstand the charge of constitutional infirmity.” 354 U. S., 
at 488-489 (footnotes omitted).
Although expressions in opinions vacillated somewhat before coming to the 
position that a national community standard was not constitutionally 
mandated, compare Manual Enterprises, Inc. v. Day, 370 U. S. 478, 488, 
and n. 10 (1962) (opinion of Harlan, J.), and Jacobellis v. Ohio, 378 U. S. 
184, 195 (1964) (opinion of Bre nn an , J.), with Miller v. California,, 413 
U. 8., at 30, the Court has never varied from the Roth position that the 
community as a whole should be the judge of obscenity, and not a small, 
atypical segment of the community. The only exception to this rule that 
has been recognized is for material aimed at a clearly defined deviant 
sexual group. Mishkin v. New York, 383 U. S. 502, 508 (1966). See 
Paris Adult Theatre I v. Slaton, 413 U. S. 49, 56 n. 6 (1973).



SMITH v. UNITED STATES 301

291 Opinion of the Court

itself shows that appeal to the prurient interest is one such 
question of fact for the jury to resolve. The Miller opinion 
indicates that patent offensiveness is to be treated in the 
same way. 413 U. S., at 26, 30. See Hamling v. United 
States, 418 U. S., at 104-105.7 The fact that the jury must 
measure patent offensiveness against contemporary commu-
nity standards does not mean, however, that juror discretion in 
this area is to go unchecked. Both in Hamling and in Jenkins 
v. Georgia, 418 U. S. 153 (1974), the Court noted that part 
(b) of the Miller test contained a substantive component as 
well. The kinds of conduct that a jury would be permitted 
to label as “patently offensive” in a § 1461 prosecution are 
the “hard core” types of conduct suggested by the examples 
given in Miller.6 See Hamling v. United States, 418 U. S., 
at 114; cf. Jenkins v. Georgia, 418 U. S., at 160-161. Literary, 
artistic, political, or scientific value, on the other hand, is 
not discussed in Miller in terms of contemporary community 
standards. See generally F. Schauer, The Law of Obscenity 
123-124 (1976).

The issue we must resolve is whether the jury’s discretion 
to determine what appeals to the prurient interest and what 
is patently offensive is circumscribed in any way by a state 
statute such as c. 725 of the Iowa Code. Put another way, 

7 See also Jacobellis v. Ohio, 378 U. S., at 191-192 (opinion of Bre nn an , 
J.); Roth v. United States, 354 U. 8., at 487 n. 20; United States v. 
Kennerley, 209 F. 119, 121 (SDNY 1913) (L. Hand, J.) (obscenity should 
be determined in accordance with the “present critical point in the com-
promise between candor and shame at which the community may have 
arrived here and now”). Cf. Manual Enterprises, Inc. v. Day, 370 U. S., 
at 486 (opinion of Harlan, J.) (usually the elements of prurient interest 
and patent offensiveness will coalesce for this kind of material).

8 The Court in Miller gave two “plain examples” of what a state statute 
could define for regulation:

“(a) Patently offensive representations or descriptions of ultimate 
sexual acts, normal or perverted, actual or simulated.

“(b) Patently offensive representations or descriptions of masturbation, 
excretory functions, and lewd exhibition of the genitals.” 413 U. S., at 25.
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we must decide whether the jury is entitled to rely on its 
own knowledge of community standards, or whether a state 
legislature (or a smaller legislative body) may declare what 
the community standards shall be, and, if such a declaration 
has been made, whether it is binding in a federal prosecution 
under § 1461.

Obviously, a state legislature would not be able to define 
contemporary community standards in a vacuum. Rather, 
community standards simply provide the measure against 
which the jury decides the questions of appeal to prurient in-
terest and patent offensiveness. In Handing v. United States, 
the Court recognized the close analogy between the function 
of “contemporary community standards” in obscenity cases 
and “reasonableness” in other cases:

“A juror is entitled to draw on his own knowledge of the 
views of the average person in the community or vicinage 
from which he comes for making the required determi-
nation, just as he is entitled to draw on his knowledge of 
the propensities of a ‘reasonable’ person in other areas of 
the law.” 418 U. S., at 104-105.

It would be just as inappropriate for a legislature to attempt 
to freeze a jury to one definition of reasonableness as it would 
be for a legislature to try to define the contemporary com-
munity standard of appeal to prurient interest or patent of-
fensiveness, if it were even possible for such a definition to be 
formulated.

This is not to say that state legislatures are completely fore-
closed from enacting laws setting substantive limitations for 
obscenity cases. On the contrary, we have indicated on 
several occasions that legislation of this kind is permissible. 
See Handing v. United States, 418 U. S., at 114; Miller v. 
California, 413 U. S., at 25. State legislation must still define 
the kinds of conduct that will be regulated by the State. For 
example, the Iowa law in effect at the time this prosecution 
was instituted was to the effect that no conduct aimed at 
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adults was regulated.9 At the other extreme, a State might 
seek to regulate all the hard-core pornography that it con-
stitutionally could. The new Iowa law, which will regulate 
only material “depicting a sex act involving sado-masochistic 
abuse, excretory functions, a child, or bestiality,” provides 
an example of an intermediate approach. Iowa Criminal 
Code § 2804.

If a State wished to adopt a slightly different approach to 
obscenity regulation, it might impose a geographic limit on 
the determination of community standards by defining the 
area from which the jury could be selected in an obscenity 
case, or by legislating with respect to the instructions that 
must be given to the jurors in such cases. In addition, the 
State might add a geographic dimension to its regulation of 
obscenity through the device of zoning laws. Cf. Young 
v. American Mini Theatres, Inc., 427 U. S. 50 (1976). It is 
evident that ample room is left for state legislation even 
though the question of the community standard to apply, 
when appeal to prurient interest and patent offensiveness are 
considered, is not one that can be defined legislatively.

An even stronger reason for holding that a state law regu-
lating distribution of obscene material cannot define contem-
porary community standards in the case before us is the 
simple fact that this is a federal prosecution under § 1461. 
The Court already has held, in Hamling, that the substantive 
conduct encompassed by § 1461 is confined to “the sort of 
‘patently offensive representations or descriptions of that spe-
cific “hard core” sexual conduct given as examples in Miller 
v. California.’” 418 U. S., at 114. The community standards 
aspects of § 1461 likewise present issues of federal law, 
upon which a state statute such as Iowa’s cannot have con- 

9 See also Paris Adult Theatre I v. Slaton, 413 U. S., at 64 (the States 
are free to adopt a “laissez-faire” policy “and drop all controls on com-
mercialized obscenity, if that is what they prefer”); United States v. 
Heidel, 402 U. S. 351, 357 (1971) (nonregulation of obscenity for adults 
“may prove to be the desirable and eventual legislative course”).



304 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

elusive effect.10 The kinds of instructions that should be given 
to the jury are likewise a federal question. For example, the 
Court has held that § 1461 embodies a requirement that local 
rather than national standards should be applied.11 Handing 
v. United States, supra. Similarly, obscenity is to be judged 
according to the average person in the community, rather than 
the most prudish or the most tolerant. Handing v. United 
States, supra; Miller v. California, supra; Roth v. United 
States, 354 U. S. 476 (1957). Both of these substantive 
limitations are passed on to the jury in the form of 
instructions.

10 The language of § 1461 gives no indication that Congress intended to 
adopt state laws relating to distribution of obscene material for purposes 
of the federal statute, nor does its history. See n. 12, infra. Further-
more, none of the usual reasons advanced in favor of such adoption are 
present here. The regulation of the mails is a matter of particular federal 
concern, and the nationwide character of the postal system argues in 
favor of a nationally uniform construction of § 1461. The Constitution 
itself recognizes this fact, in the specific grant to Congress of power over 
the postal system. Art. I, § 8, cl. 7. Obscenity in general has been a 
matter of both national and local concern. To the extent that local 
concern is relevant, however, the jurors’ application of contemporary 
community standards fully satisfies that interest. Finally, to the extent 
that the state law and the federal law conflict, traditional principles of 
federal supremacy require us to follow the federal policy. See Clearfield 
Trust Co. v. United States, 318 U. S. 363 (1943); United States v. Stand-
ard Oil Co., 332 U. S. 301 (1947); DeSylva v. Ballentine, 351 U. S. 570 
(1956); United States v. Little Lake Misere Land Co., 412 U. S. 580 
(1973). See generally Comment, Adopting State Law as the Federal Rule 
of Decision: A Proposed Test, 43 U. Chi. L. Rev. 823 (1976). We 
therefore decline petitioner’s invitation to adopt state law relating to 
distribution for purposes of the federal statute regulating use of the mails.

11 It is to be noted that Miller held only that the States could not be 
compelled to adopt a national standard. 413 U. S., at 30. If a state 
legislature decided that it wanted a national community standard for 
purposes of instructing state juries, or if Congress amended the federal 
legislation in such a way as to require reference to a national standard, a 
different question would be presented. We express no view upon any 
such question.
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The fact that the mailings in this case were wholly intra-
state is immaterial for a prosecution under § 1461. That 
statute was one enacted under Congress’ postal power, granted 
in Art. I, § 8, cl. 7, of the Constitution, and the Postal Power 
Clause does not distinguish between interstate and intrastate 
matters. This Court consistently has upheld Congress’ exer-
cise of that power to exclude from the mails materials that 
are judged to be obscene. See, e. g., Ex parte Jackson, 96 
U. S. 727, 736 (1878); Public Clearing House v. Coyne, 194 
U. S. 497, 507-508 (1904) (power to exclude from the mail 
“information of a character calculated to debauch the public 
morality”); Roth v. United States, supra; United States v. 
Reidel, 402 U. S. 351 (1971). See also In re Rapier, 143 U. S. 
110 (1892).12

Our decision that contemporary community standards must 
be applied by juries in accordance with their own understand-
ing of the tolerance of the average person in their community 
does not mean, as has been suggested, that obscenity convic-
tions will be virtually unreviewable. We have stressed before 
that juries must be instructed properly, so that they consider 
the entire community and not simply their own subjective 
reactions, or the reactions of a sensitive or of a callous minor-
ity. See Miller v. California, 413 U. S., at 30. The type of 
conduct depicted must fall within the substantive limitations 
suggested in Miller and adopted in Hamling with respect to 
§ 1461. Cf. Jenkins v. Georgia, 418 U. S. 153 (1974). The 
work also must lack serious literary, artistic, political, or scien-
tific value before a conviction will be upheld; this determina-
tion is particularly amenable to appellate review. Finally, it 

12 For a detailed summary of the history of § 1461, see generally Manual 
Enterprises, Inc. v. Day, 370 U. S., at 500-511 (opinion of Bre nn an , J.); 
Cairns, Paul, & Wishner, Sex Censorship: The Assumptions of Anti-
Obscenity Laws and the Empirical Evidence, 46 Minn. L. Rev. 1009, 
1010-1011, n. 2 (1962); Paul, The Post Office and Non-Mailability of 
Obscenity: An Historical Note, 8 UCLA L. Rev. 44 (1961); Schauer, 
supra, n. 6, at 8-29.
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is always appropriate for the appellate court to review the 
sufficiency of the evidence. Cf. Ginzburg v. United States, 
383 U. S. 463 (1966).

Petitioner argues that a decision to ignore the Iowa law 
will have the practical effect of nullifying that law. We do 
not agree. In the first place, the significance of Iowa’s de-
cision in 1974 not to regulate the distribution of obscene 
materials to adults is open to question. Iowa may have 
decided that the resources of its prosecutors’ offices should be 
devoted to matters deemed to have greater priority than the 
enforcement of obscenity statutes. Such a decision would 
not mean that Iowa affirmatively desired free distribution of 
those materials; on the contrary, it would be consistent with 
a hope or expectation on the State’s part that the Federal 
Government’s prosecutions under statutes such as § 1461 
would be sufficient for the State’s purposes. The State might 
also view distribution over the counter as different from dis-
tribution through the mails. It might conclude that it is 
easier to keep obscene materials out of the hands of minors 
and unconsenting adults in retail establishments than it is 
when a letter or package arrives at a private residence. Fur-
thermore, the history of the Iowa law suggests that the State 
may have left distribution to consenting adults unregulated 
simply because it was not then able to arrive at a compromise 
statute for the regulation of obscenity.

Arguments similar to petitioner’s “nullification” thesis 
were made in cases that followed Stanley v. Georgia, 394 U. S. 
557 (1969). In United States v. 12 200-ft. Reels of Film, 
413 U. S. 123 (1973), the question was whether the United 
States constitutionally might prohibit the importation of 
obscene material that was intended solely for private, personal 
use and possession. See 19 U. S. C. § 1305 (a). Stanley had 
upheld the individual’s right to possess obscene material in the 
home, and the argument was made that this right would be 
virtually meaningless if the Government could prevent impor-
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tation of, and hence access to, the obscene material. 413 U. 8., 
at 126-127. The Court held that Stanley had been based on 
the privacy of the home, and that it represented a considered 
line of demarcation in the obscenity area. Id., at 127. Conse-
quently, despite the incidental effect that the importation 
prohibition had on the privacy right to possess obscene mate-
rial in the home, the Court upheld the statute. A similar 
result was reached, in the face of similar argument, in United 
States v. Orito, 413 U. S. 139 (1973). There, 18 U. S. C. 
§ 1462, the statute prohibiting knowing transportation of 
obscene material in interstate commerce, was at issue. The 
Court held that Stanley did not create a right to receive, trans-
port, or distribute obscene material, even though it had 
established the right to possess the material in the privacy of 
the home. 413 U. 8., at 141. See also United States v. 
Reidel, supra.

In this case, petitioner argues that the Court has recognized 
the right of States to adopt a laissez-faire attitude toward 
regulation of pornography, and that a holding that § 1461 
permits a federal prosecution will render the States’ right 
meaningless. See Paris Adult Theatre I v. Slaton, 413 U. S. 
49, 64 (1973); United States v. Reidel, 402 U. S., at 357. 
Just as the individual’s right to possess obscene material in 
the privacy of his home, however, did not create a correlative 
right to receive, transport, or distribute the material, the 
State’s right to abolish all regulation of obscene material does 
not create a correlative right to force the Federal Government 
to allow the mails or the channels of interstate or foreign 
commerce to be used for the purpose of sending obscene 
material into the permissive State.

Even though the State’s law is not conclusive with regard 
to the attitudes of the local community on obscenity, nothing 
we have said is designed to imply that the Iowa statute should 
not have been introduced into evidence at petitioner’s trial. 
On the contrary, the local statute on obscenity provides rele-
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vant evidence of the mores of the community whose legisla-
tive body enacted the law. It is quite appropriate, therefore, 
for the jury to be told of the law and to give such weight to 
the expression of the State’s policy on distribution as the jury 
feels it deserves. We hold only that the Iowa statute is not 
conclusive as to the issues of contemporary community stand-
ards for appeal to the prurient interest and patent offen-
siveness. Those are questions for the jury to decide, in its 
traditional role as factfinder. United States v. Danley, 523 
F. 2d 369 (CA9 1975), cert, denied, 424 U. S. 929 (197$).

V
A. We also reject petitioner’s arguments that the prospec-

tive jurors should have been asked about their understanding 
of Iowa’s community standards and Iowa law, and that § 1461 
was unconstitutionally vague as applied to him. The par-
ticular inquiries requested by petitioner would not have elic-
ited useful information about the jurors’ qualifications to 
apply contemporary community standards in an objective 
way. A request for the jurors’ description of their under-
standing of community standards would have been no more 
appropriate than a request for a description of the meaning of 
“reasonableness.” Neither term lends itself to precise defini-
tion. This is not to preclude other more specific and less 
conclusory questions for voir dire. For example, it might be 
helpful to know how long a juror has been a member of the 
community, how heavily the juror has been involved in the 
community, and with what organizations having an interest 
in the regulation of obscenity the juror has been affiliated. 
The propriety of a particular question is a decision for the 
trial court to make in the first instance. In this case, how-
ever, we cannot say that the District Court abused its discre-
tion in refusing to ask the specific questions tendered by 
petitioner.

B. Neither do we find § 1461 unconstitutionally vague as 
applied here. Our construction of the statute flows directly 
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from the decisions in Hamling, Miller, Reidel, and Roth. As 
construed in Hamling, the type of conduct covered by the 
statute can be ascertained with sufficient ease to avoid due 
process pitfalls. Similarly, the possibility that different juries 
might reach different conclusions as to the same material does 
not render the statute unconstitutional. Roth v. United 
States, 354 U. S., at 492 n. 30; Miller v. California, 413 U. S., 
at 26 n. 9. We find no vagueness defect in the statute 
attributable to the fact that federal policy with regard to 
distribution of obscene material through the mail was different 
from Iowa policy with regard to the intrastate sale of like 
material.

VI
Since the Iowa law on obscenity was introduced into evi-

dence, and the jurors were told that they could consider it as 
evidence of the community standard, petitioner received 
everything to which he was entitled. To go further, and to 
make the state law conclusive on the issues of appeal to 
prurient interest and patent offensiveness, in a federal prose-
cution under § 1461, would be inconsistent with our prior 
cases. We hold that those issues are fact questions for the 
jury, to be judged in light of the jurors’ understanding of 
contemporary community standards. We also hold that 
§ 1461 is not unconstitutionally vague as so applied, and that 
petitioner’s proposed voir dire questions were not improperly 
refused.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

Mr . Just ice  Powell , concurring.
I join the Court’s opinion and write to express my under-

standing of the relative narrowness of the questions presented.
At the time petitioner engaged in the conduct at issue here, 

Iowa law placed no limits on the distribution of obscene 
materials to adults. If Iowa law governs in this federal 
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prosecution, petitioner’s conviction must be reversed. Our 
decision therefore turns on the answers to two questions, one 
requiring interpretation of a federal statute, the other calling 
for application of the constitutional standards announced in 
Miller v. California, 413 U. S. 15 (1973).

The first question, easily answered, is whether Congress 
intended to incorporate state obscenity statutes into 18 U. S. C. 
§ 1461. I agree with the Court’s opinion, ante, at 303-304, 
and n. 10, that no such intent existed.

The federal statute goes to the constitutional limit, reach-
ing all pornographic materials not protected under the First 
Amendment. See Marks v. United States, 430 U. S. 188, 195 
(1977). Under Miller local community standards play an 
important role in defining that limit. The second question, 
therefore, is whether “community standards,” as that concept 
is used in Miller, necessarily follow changes in a State’s statu-
tory law. Again, I agree with the Court’s conclusion that they 
do not. A community may still judge that materials are 
patently offensive and that they appeal to the prurient interest 
even though its legislature has chosen, for whatever reason, 
not to apply state criminal sanctions to those who distribute 
them. The state statute is relevant evidence of evolving 
community standards, and it was properly brought to the 
attention of the jury here. But it is not controlling in a 
prosecution under federal law.

I emphasize, however, that this case presents no question 
concerning the limits on a State’s power to design its obscen-
ity statutes as it sees fit or to define community standards as 
it chooses for purposes of applying its own laws. Within the 
boundaries staked out by Miller, the States retain broad lati-
tude in this respect.

Mr . Justi ce  Brennan , with whom Mr . Justice  Stewart  
and Mr . Justice  Marshall  join, dissenting.

Petitioner was convicted after a jury trial in the United 
States District Court for the Southern District of Iowa of 
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mailing obscene material in violation of 18 U. S. C. § 1461. 
The Court of Appeals for the Eighth Circuit affirmed.

I would reverse. I have previously stated my view that 
this statute is “ ‘clearly overbroad and unconstitutional on its 
face,’ ” see, e. g., Millican v. United States, 418 U. S. 947, 948 
(1974) (dissenting from denial of certiorari), quoting United 
States v. Orito, 413 U. S. 139, 148 (1973) (dissenting opinion).

Mr . Justice  Stevens , dissenting.
Petitioner has been sentenced to prison for violating a 

federal statute enacted in 1873? In response to a request, he 
mailed certain pictures and writings from one place in Iowa to 
another. The transaction itself offended no one 2 and violated 
no Iowa law. Nevertheless, because the materials proved 
“offensive” to third parties who were not intended to see them, 
a federal crime was committed.

Although the Court’s affirmance of this conviction repre-
sents a logical extension of recent developments in this area 
of the law, it sharply points up the need for a principled 
re-examination of the premises on which it rests. Because so 
much has already been written in this area, I shall merely 
endeavor to identify certain weaknesses in the Court’s “offen-
siveness” touchstone3 and then to explain why I believe 

117 Stat. 598, 18 U. S. C. § 1461. The statute “was passed with 
less than an hour of Congressional debate, and there was no objection to 
its enactment in either the House or the Senate. Reflecting its origin, 
the law is still known as the Comstock Act.” F. Schauer, The Law of 
Obscenity 13 (1976).

2 It is, of course, possible that the postal inspectors, who had used 
fictitious names to request the materials, were offended by them. There 
was, however, no such testimony. Moreover, persons examining materials 
of this kind as a part of their routine duties must surely develop an in-
sensitivity to them.

3 Although appeal to the “prurient” interest and “patently offensive” 
character are identified as separate parts of the legal standard for deter-
mining whether materials are obscene, the two concepts overlap to some 
extent. But whether or not the two standards are different, sexually
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criminal prosecutions are an unacceptable method of abating 
a public nuisance which is entitled to at least a modicum of 
First Amendment protection.

I
A federal statute defining a criminal offense should prescribe 

a uniform standard applicable throughout the country. This 
proposition is so obvious that it was not even questioned dur-
ing the first 90 years of enforcement of the Comstock Act 
under which petitioner was prosecuted.4 When the reach of 
the statute is limited by a constitutional provision, it is even 
more certain that national uniformity is appropriate.5 Never-
theless, in 1963, when Mr. Chief Justice Warren concluded that 

oriented material is constitutionally protected if it is not patently offensive.
4 In 1962, Mr. Justice Harlan wrote:
“There must first be decided the relevant ‘community’ in terms of 

whose standards of decency the issue must be judged. We think that the 
proper test under this federal statute, reaching as it does to all parts of the 
United States whose population reflects many different ethnic and cul-
tural backgrounds, is a national standard of decency. We need not decide 
whether Congress could constitutionally prescribe a lesser geographical 
framework for judging this issue which would not have the intolerable 
consequence of denying some sections of the country access to material, 
there deemed acceptable, which in others might be considered offensive to 
prevailing community standards of decency.” Manual Enterprises, Inc. v. 
Day, 370 U. S. 478, 488 (footnote omitted).

5 As Mr . Jus ti ce  Bre nna n  has written:
“It is true that local communities throughout the land are in fact 

diverse, and that in cases such as this one the Court is confronted with 
the task of reconciling the rights of such communities with the rights of 
individuals. Communities vary, however, in many respects other than 
their toleration of alleged obscenity, and such variances have never been 
considered to require or justify a varying standard for application of the 
Federal Constitution. The Court has regularly been compelled, in re-
viewing criminal convictions challenged under the Due Process Clause of 
the Fourteenth Amendment, to reconcile the conflicting rights of the 
local community which brought the prosecution and of the individual de-
fendant. Such a task is admittedly difficult and delicate, but it is inherent 
in the Court’s duty of determining whether a particular conviction worked 
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a national standard for judging obscenity was not provable, he 
suggested the substitution of community standards as an ac-
ceptable alternative.6 He thereby planted the seed which 
eventually blossomed into holdings such as Miller,7 Hamling,8 
and today’s pronouncement that the relevant standard “is 
not one than can be defined legislatively.” Ante, at 303.

The conclusion that a uniformly administered national 
standard is incapable of definition or administration is an 
insufficient reason for authorizing the federal courts to engage 
in ad hoc adjudication of criminal cases. Quite the con-
trary, it is a reason for questioning the suitability of criminal 
prosecution as the mechanism for regulating the distribution 
of erotic material.

The most significant reasons for the failure to define a 
national standard for obscenity apply with equal force to the 
use of local standards. Even the most articulate craftsman 
finds it easier to rely on subjective reaction rather than concrete 
descriptive criteria as a primary definitional source.9 The 
diversity within the Nation which makes-a single standard of 
offensiveness impossible to identify is also present within each 
of the so-called local communities in which litigation of this 

a deprivation of rights guaranteed by the Federal Constitution. The 
Court has not shrunk from discharging that duty in other areas, and 
we see no reason why it should do so here. The Court has explicitly re-
fused to tolerate a result whereby 'the constitutional limits of free ex-
pression in the Nation would vary with state lines,’ Pennekamp v. Florida, 
supra, 328 U. S., at 335; we see even less justification for allowing such 
limits to vary with town or county lines. We thus reaffirm the position 
taken in Roth to the effect that the constitutional status of an allegedly 
obscene work must be determined on the basis of a national standard. 
It is, after all, a national Constitution we are expounding.” Jacobellis v. 
Ohio, 378 U. S. 184, 194-195 (footnote omitted).

6 Id., at 200-201 (dissenting opinion).
7 Miller v. California, 413 U. S. 15.
8 Hamling v. United States, 418 U. S. 87.
9 Mr . Just ice  Ste wa rt , concurring in Jacobellis v. Ohio, supra, at 

197, wrote that criminal prosecution in the obscenity area is constitution-
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kind is prosecuted.10 Indeed, in Miller itself, the jury was 
asked to apply the contemporary community standard of 
California. A more culturally diverse State of the Union 
hardly can exist, and yet its standard for judging obscenity 
was assumed to be more readily ascertainable than a national 
standard.

Indeed, in some ways the community standard concept is 
even more objectionable than a national standard. As we 
have seen in prior cases, the geographic boundaries of the 
relevant community are not easily defined, and sometimes ap-
pear to be subject to elastic adjustment to suit the needs of the

ally limited to prosecution of “hard-core pornography.” He went on to 
note:
“I shall not today attempt further to define the kinds of material I under-
stand to be embraced within that shorthand description; and perhaps I 
could never succeed in intelligibly doing so. But I know it when I see 
it, and the motion picture involved in this case is not that.”

10 The opinion in Miller, supra, at 30-31, assumes that jurors could 
more easily “draw on the standards of their community” than some “hy-
pothetical and unascertainable ‘national standar[d]/ ” Yet, that assump-
tion can only relate to isolated communities where jurors are well enough 
acquainted with members of their community to know their private tastes 
and values. The assumption does not apply to most segments of our 
diverse, mobile, metropolitan society. For surely, the standard for a 
metropolitan area is just as “hypothetical and unascertainable” as any na-
tional standard. For a juror, it would be almost as hard to determine the 
community standard for any large urban area as it would be to determine a 
national standard. Metropolitan areas typically contain some commercial 
districts devoted to the exploitation of sex, in bookshops, adult theaters, 
nightclubs, or burlesque houses; a juror might have seen respectable citi-
zens frequenting the entertainments of such areas and therefore conclude 
that the community standard was one of “anything goes.” Another juror 
might predicate his standard on residential enclaves which include nothing 
even closely resembling an adult bookstore, and decide that such an area 
reflects the proper standard. Under that test, the juror would probably 
conclude that any magazine sold from under the local drugstore counter 
must be obscene because its presence on the magazine rack might offend 
customers. A third juror might try to apply a hybrid standard.
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prosecutor.11 Moreover, although a substantial body of evi-
dence and decisional law concerning the content of a national 
standard could have evolved through its consistent use, the 
derivation of the relevant community standard for each of our 
countless communities is necessarily dependent on the percep-
tions of the individuals who happen to compose the jury in a 
given case.

The question of offensiveness to community standards, 
whether national or local, is not one that the average juror 
can be expected to answer with evenhanded consistency. 
The average juror may well have one reaction to sexually 
oriented materials in a completely private setting and an en-
tirely different reaction in a social context. Studies have 
shown that an opinion held by a large majority of a group 
concerning a neutral and objective subject has a significant 
impact in distorting the perceptions of group members who 
would normally take a different position.12 Since obscenity is 
by no means a neutral subject, and since the ascertainment of 
a community standard is such a subjective task, the expression 
of individual jurors’ sentiments will inevitably influence the 
perceptions of other jurors, particularly those who would 
normally be in the minority.13 Moreover, because the record 

11 See Handing n . United States, supra, at 142-145 (Bre nn an , J., 
dissenting); United States v. McManus, 535 F. 2d 460 (CA8 1976), cert, 
denied, 429 U. S. 1052. Edelstein & Mott, Collateral Problems in 
Obscenity Regulation: A Uniform Approach to Prior Restraints, Com-
munity Standards and Judgment Preclusion, 7 Seton Hall L. Rev. 543, 
566-571 (1976).

12 Rosenblatt & Rosenblatt, Six Member Juries in Criminal Cases: 
Legal and Psychological Considerations, 47 St. John’s L. Rev. 615, 631- 
632 (1973); Asch, Effects of Group Pressure upon the Modification and 
Distortion of Judgments, reprinted in D. Cartwright, Group Dynamics 
189-200 (1960).

13 A juror might well find certain materials appealing and yet be un-
willing to say so. He may assume, without necessarily being correct, that 
his reaction is aberrant and at odds with the prevailing community view, 
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never discloses the obscenity standards which the jurors 
actually apply, their decisions in these cases are effectively 
unreviewable by an appellate court.14 In the final analysis, 
the guilt or innocence of a criminal defendant in an obscenity 
trial is determined primarily by individual jurors’ subjective 
reactions to the materials in question rather than by the 
predictable application of rules of law.

This conclusion is especially troubling because the same 
image—whether created by words, sounds, or pictures—may 
produce such a wide variety of reactions. As Mr. Justice 
Harlan noted: “[It is] often true that one man’s vulgarity 
is another’s lyric. Indeed, we think it is largely because 
government officials [or jurors] cannot make principled 
distinctions in this area that the Constitution leaves matters 
of taste and style so largely to the individual.” Cohen 
v. California, 403 U. S. 15, 25. In my judgment, the line 
between communications which “offend” and those which do 
not is too blurred to identify criminal conduct. It is also 
too blurred to delimit the protections of the First Amendment,

especially if the first members of the jury to speak indicate that they con-
sider the material offensive. Perhaps one reason that the Comstock Act 
was passed unanimously, see n. 1, supra, is that it is much more popular 
to be against sin than to be tolerant of it.

14 The introduction of evidence on the question of contemporary com-
munity standards will rarely enable an appellate judge to differentiate be-
tween the jurors’ own reactions to the materials in question and the re-
actions of the average resident of the community. For instance, in the 
present case, the defendant entered into evidence as exhibits materials 
which were freely and lawfully available at stores in Iowa. These ex-
hibits were more salacious, lewd, and open in their treatment of sex than 
were the materials upon which the defendants were convicted. Yet a 
reviewing court could not use this evidence to overturn a jury verdict, 
for the jury’s view may quite correctly have been that these materials, 
although freely available, were appreciated only by a deviant minority of 
the community and did not conform to the community standard. Testi-
mony of experts would have to be similarly discounted.
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II
Although the variable nature of a standard dependent on 

local community attitudes is critically defective when used 
to define a federal crime, that very flexibility is a desirable 
feature of a civil rule designed to protect the individual’s right 
to select the kind of environment in which he wants to live.

In his dissent in Jacobellis v. Ohio, 378 U. S. 184, Mr. Chief 
Justice Warren reminded us that obscene material “may be 
proscribed in a number of ways,” id., at 201, and that a 
lesser standard of review is required in civil cases than in 
criminal. Moreover, he identified a third dimension in the 
obscenity determination that is ignored in the Court’s cur-
rent formulation of the standard:

“In my opinion, the use to which various materials are 
put—not just the words and pictures themselves—must 
be considered in determining whether or not the mate-
rials are obscene. A technical or legal treatise on por-
nography may well be inoffensive under most circum-
stances but, at the same time, ‘obscene’ in the extreme 
when sold or displayed to children.” Ibid, (footnote 
omitted).

The standard now applied by the Court focuses its attention 
on the content of the materials and their impact on the 
average person in the community. But that impact is not 
a constant; it may vary widely with the use to which the 
materials are put. As Mr. Justice Sutherland wrote in a 
different context, a “nuisance may be merely a right thing in 
the wrong place,—like a pig in the parlor instead of the barn-
yard.” 15 Whether a pig or a picture is offensive is a question 
that cannot be answered in the abstract.

In Roth v. United States, 354 U. S. 476, 485, the Court 
held “that obscenity is not within the area of constitutionally 
protected speech or press.” That holding rests, in part, on 

15 Euclid v. Ambler Realty Co., 272 U. S. 365, 388.
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the assumed premise that all communications within the pro-
tected area are equally immune from governmental restraint, 
whereas those outside that area are utterly without social 
value and, hence, deserving of no protection. Last Term the 
Court expressly rejected that premise. Young v. American 
Mini Theatres, Inc., 427 U. S. 50, 66-71; Virginia Pharmacy 
Bd. v. Virginia Consumer Council, 425 U. S. 748, 771-773. 
The fact that speech is protected by the First Amendment 
does not mean that it is wholly immune from state regulation. 
Although offensive or misleading statements in a political 
oration cannot be censored, offensive language in a court-
room 16 or misleading representations in a securities prospectus 
may surely be regulated. Nuisances such as sound trucks17 
and erotic displays in a residential area may be abated under 
appropriately flexible civil standards even though the First 
Amendment provides a shield against criminal prosecution.

As long as the government does not totally suppress pro-
tected speech and is faithful to its paramount obligation of 
complete neutrality with respect to the point of view ex-
pressed in a protected communication, I see no reason why 
regulation of certain types of communication may not take 
into account obvious differences in subject matter. See Leh-
man v. City of Shaker Heights, 418 U. S. 298. It seems to me 
ridiculous to assume that no regulation of the display of sex-
ually oriented material is permissible unless the same regula-

16 In deciding what comments on litigation may be punished, the content 
of the comment, whether it is uttered inside or outside the courtroom, and 
whether it concerns pending litigation, all have relevance. See In re Little, 
404 U. S. 553; Pennekamp v. Florida, 328 IT. S. 331; Bridges v. California, 
314 U. S. 252. See also In re Dellinger, 502 F. 2d 813, 815 (CA7 1974), 
cert, denied sub nom. Dellinger v. United States, 420 U. S. 990; Theriault 
v. United States, 481 F. 2d 1193, 1196 (CA5 1973), cert, denied, 414 U. S. 
1114. Such factors are always relevant in applying the clear-and-present- 
danger test: Only the combination of content (the word “fire”) and place 
(a crowded theater) allows prohibition in Mr. Justice Holmes’ famous ex-
ample, Schenck v. United States, 249 U. S. 47, 52.

17 See Sain. v. New York. 334 U. S. 558: Kovacs v. Cooper, 336 IT. S. 77.
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tion could be applied to political comment.18 On the other 
hand, I am not prepared to rely on either the average citizen’s 
understanding of an amorphous community standard or on 
my fellow judges’ appraisal of what has serious artistic merit 
as a basis for deciding what one citizen may communicate to 
another by appropriate means.19

I do not know whether the ugly20 pictures in this record 
have any beneficial value. The fact that there is a large 
demand for comparable materials indicates that they do pro-

18 This assumption must underlie the suggestion in Miller that a na-
tional standard would require that “the people of Maine or Mississippi ac-
cept public depiction of conduct found tolerable in Las Vegas, or New York 
City.” 413 U. S., at 32 (footnote omitted). That suggestion misreads the 
First Amendment in at least two ways. The constitutional protection of 
the speaker’s right to communicate does not deprive the local conununity of 
all authority to regulate the time, place, and manner of communication; 
Nevada’s approval of public displays would not necessarily require Maine 
or Mississippi to approve use of identical means of expression. More 
fundamentally, the constitutional inquiry is not confined to the question 
of what an unwilling recipient must accept; rather, the critical First 
Amendment question in this kind of case involves the interested indi-
vidual’s right of access to materials he desires. See the passage from 
Kleindienst v. Mandel, 408 U. S. 753, 762-763, quoted in Virginia 
Pharmacy Bd. v. Virginia Consumer Council, 425 U. S. 748, 757, which 
recognizes that the First Amendment necessarily protects the right to 
“receive information and ideas.”

19 As Mr. Justice Douglas once noted: “The First Amendment makes 
confidence in the common sense of our people and in their maturity of 
judgment the great postulate of our democracy.” Dennis v. United States, 
341 U. S. 494, 590 (dissenting opinion).

20 If First Amendment protection is properly denied to materials that 
are “patently offensive” to the average citizen, I question whether the 
element of erotic appeal is of critical importance. For the average person 
may find some portrayals of violence, of disease, or of intimate bodily 
functions (such as the birth of a child) equally offensive—at least when 
they are viewed for the first time. It is noteworthy that one of the ex-
amples of an unprotected representation identified by the Court, ante, at 
301 n. 8, surely would have no erotic appeal to the average person.
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vide amusement or information, or at least satisfy the curios-
ity of interested persons.21 Moreover, there are serious well- 
intentioned people who are persuaded that they serve a worth-
while purpose.22 Others believe they arouse passions that 
lead to the commission of crimes; if that be true, surely there 
is a mountain of material just within the protected zone that 
is equally capable of motivating comparable conduct.23 More-
over, the dire predictions about the baneful effects of these 

21 As Mr. Justice Harlan wrote in Cohen n . California, 403 U. S. 15, 
25-26:

“Additionally, we cannot overlook the fact . . . that much linguistic ex-
pression serves a dual communicative function: it conveys not only ideas 
capable of relatively precise, detached explication, but otherwise inexpres-
sible emotions as well. In fact, words are often chosen as much for their 
emotive as their cognitive force. We cannot sanction the view that the 
Constitution, while solicitous of the cognitive content of individual speech, 
has little or no regard for that emotive function which, practically speaking, 
may often be the more important element of the overall message sought to 
be communicated.”
To a similar effect, this Court wrote in Winters v. New York, 333 U. S. 
507, 510:
“We do not accede to appellee’s suggestion that the constitutional protec-
tion for a free press applies only to the exposition of ideas. The line be-
tween the informing and the entertaining is too elusive for the protection 
of that basic right. Everyone is familiar with instances of propaganda 
through fiction. What is one man’s amusement, teaches another’s doctrine. 
Though we can see nothing of any possible value to society in these mag-
azines, they are as much entitled to the protection of free speech as the 
best of literature.”

22 See the Final Report of the President’s Commission on Obscenity 
and Pornography (1970).

23 Anthony Comstock, who is given credit for the enactment of the 
statute involved in this case, understood this point. He wrote: “ ‘No em-
bellishment of art can rob lust of its power for evil upon the human 
nature,”’ J. Kilpatrick, The Smut Peddlers 42 (1960). According to 
Professor Schauer “[a]mong the objects of Comstock’s scorn were light 
literature, pool halls, lotteries, gambling dens, popular magazines, and 
weekly newspapers. Artistic motive was irrelevant.” The Law of Ob-
scenity 12 n. 51 (1976).
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materials are disturbingly reminiscent of arguments formerly 
made about the availability of what are now valued as works 
of art. In the end, I believe we must rely on the capacity of 
the free marketplace of ideas to distinguish that which is use-
ful or beautiful from that which is ugly or worthless.24

In this case the petitioner’s communications were intended 
to offend no one. He could hardly anticipate that they would 
offend the person who requested them. And delivery in sealed 
envelopes prevented any offense to unwilling third parties. 
Since his acts did not even constitute a nuisance, it neces-
sarily follows, in my opinion, that they cannot provide the 
basis for a criminal prosecution.

I respectfully dissent.

24 Mr. Justice Holmes has written:
“[W]hen men have realized that time has upset many fighting faiths, they 
may come to believe even more than they believe the very foundations of 
their own conduct that the ultimate good desired is better reached by free 
trade in ideas—that the best test of truth is the power of the thought to 
get itself accepted in the competition of the market, and that truth is the 
only ground upon which their wishes safely can be carried out. That at 
any rate is the theory of our Constitution.” Abrams v. United States, 250 
U. S. 616, 630 (dissenting opinion).
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MASSACHUSETTS v. WESTCOTT

ON WRIT OF CERTIORARI TO THE SUPREME JUDICIAL COURT OF 
MASSACHUSETTS

No. 75-1775. Argued January 17, 1977—Decided May 23, 1977

Where it appears that there may be a statutory basis for providing relief 
to respondent owner of a federally enrolled and licensed fishing vessel 
against enforcement of a Massachusetts statute prohibiting nonresidents 
from dragging for fish by beam or otter trawl in Vineyard Sound dur-
ing certain months, Douglas v. Seacoast Products, Inc., ante, p. 265, 
this Court will not decide the question presented as to the constitu-
tionality of the statute.

344 N. E. 2d 411, vacated and remanded.

Per  Curiam .
Respondent Westcott was arrested for violating a Massa-

chusetts statute that prohibits nonresidents of the Common-
wealth of Massachusetts from dragging for fish by beam or 
otter trawl in Vineyard Sound during July, August, and Sep-
tember.1 After he was found guilty, he pursued his right to de 
novo review and filed a motion to dismiss the complaint. The 
Massachusetts Supreme Judicial Court granted direct appel-
late review and ordered the complaint dismissed on the ground 
that the statute violated the Privileges and Immunities Clause 

1The Act of Feb. 20, 1923, c. 35, 1923 Mass. Acts 17, as amended by 
the Act of Mar. 13, 1962, c. 219,1962 Mass. Acts 107:

“It shall be unlawful during the months of July, August and September 
for any person who has not been a legal resident of this commonwealth 
during the preceding year to use beam or otter trawls to drag for fish in 
that part of the waters of Vineyard Sound lying in the towns of Chilmark, 
Gay Head and Gosnold, and included between an imaginary line running 
from the extreme western point of Gay Head to the extreme western point 
of Nashawena island and another imaginary line running from Cape 
Higgon to Tarpaulin Cove Light. Violation of this act shall be punished 
by a fine of not less than five hundred nor more than one thousand 
dollars.”
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of the United States Constitution, Art. IV, § 3, cl. 2. 344 
N. E. 2d 411. We granted certiorari. 429 U. S. 815 (1976).

Our decision today in Douglas v. Seacoast Products, Inc., 
ante, p. 265, suggests that there may be a statutory basis to 
provide respondent the relief he seeks, thereby making it un-
necessary to decide the constitutional. question presented. 
Douglas holds that federal law pre-empts the States from 
denying vessels that are federally enrolled and licensed for the 
fisheries the right to fish in state waters on the same terms as 
state residents. Respondent’s vessel is federally enrolled and 
licensed “to be employed in carrying on the mackerel fishery,” 
the same license that was held by appellees in Douglas.2 In 
accordance with our longstanding principle of deciding con-
stitutional questions only when necessary, Hagans v. Lavine, 
415 U. S. 528, 543 (1974) ; Ashwander v. TVA, 297 U. S. 288, 
347 (1936) (Brandeis, J., concurring), we decline to decide the 
privileges and immunities question presented in this case, and 
vacate the judgment and remand the case for further consid-
eration in light of Douglas. See McGoldrick v. Compagnie 
Generale Transatlantique, 309 U. S. 430 ( 1940).

It is so ordered.

Just ice  Rehnqui st  concurs in the judgment on the 
authority of Douglas v. Seacoast Products, Inc., ante, p. 265.

2 The fact that respondent holds such a license has been ascertained 
from the records of the Merchant Vessel Documentation Division of the 
Coast Guard. These records may be judicially noticed. See, e. g., Bowles 
v. United States, 319 U. S. 33 (1943); Tempel v. United States, 248 U. S. 
121 (1918); Jones v. United States, 137 U. S. 202 (1890); cf. Fed. Rule 
Evid. 201 (b) (“A judicially noticed fact must be one not subject to reason-
able dispute in that it is . . . capable of accurate and ready determination 
by resort to sources whose accuracy cannot reasonably be questioned”). 
The parties were given, an opportunity to comment on the propriety of our 
taking notice of the license, and both sides agreed that we could properly 
do so. See supplemental briefs filed by the parties.
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INTERNATIONAL BROTHERHOOD OF TEAMSTERS v. 
UNITED STATES et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 75-636. Argued January 10,1977—Decided May 31,1977*

The United States instituted this litigation under Title VII of the Civil 
Rights Act of 1964 against petitioners, a nationwide common carrier of 
motor freight, and a union representing a large group of the company’s 
employees. The Government alleged that the company had engaged in 
a pattern or practice of discriminating against Negroes and Spanish- 
surnamed persons (hereinafter sometimes collectively “minority mem-
bers”) who were hired as servicemen or local city drivers, which were 
lower paying, less desirable jobs than the positions of line drivers 
(over-the-road, long-distance drivers), which went to whites, and that 
the seniority system in the collective-bargaining agreements between 
petitioners perpetuated (“locked in”) the effects of past racial and 
ethnic discrimination because under that system a city driver or service-
man who transferred to a line-driver job had to forfeit all the com-
petitive seniority he had accumulated in his previous bargaining unit 
and start at the bottom of the line drivers’ “board.” The Government 
sought a general injunctive remedy and specific “make whole” relief for 
individual discriminatees, which would allow them an opportunity to 
transfer to line-driver jobs with full company seniority. Section 703 (a) 
of Title VII makes it an unlawful employment practice, inter alia, for 
an employer to fail or refuse to hire any individual or otherwise 
discriminate against him with regard to his employment because of his 
race or national origin. Section 703 (h) provides in part that notwith-
standing other provisions, it shall not be an unlawful employment 
practice for an employer to apply different employment standards 
“pursuant to a bona fide seniority . . . system, . . . provided that 
such differences are not the result of an intention to discriminate . . . .” 
The District Court after trial, with respect to both the employment 
discrimination and the seniority system in the collective-bargaining 
agreements, held that petitioners had violated Title VII and enjoined 
both the company and the union from committing further violations 
thereof. With respect to individual relief, the court determined that 

*Together with No. 75-672, T. I. M. E.-D. C., Inc. v. United States et 
al., also on certiorari to the same court.
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the “affected class” of discriminatees included all minority members who 
had been hired as city drivers or servicemen at every company terminal 
with a line-driver operation, whether they were hired before or after 
Title Vil’s effective date. The discriminatees thereby became entitled 
to preference over all other line-driver applicants in the future. Finding 
that members of the affected class had been injured in varying degrees, 
the court created three subclasses, and applied to each a different 
formula for filling line-driver jobs and for establishment of seniority, 
giving retroactive seniority to the effective date of the Act to those who 
suffered “severe injury.” The right of any class member to a fine-driver 
vacancy was made subject to the prior recall rights under the collective-
bargaining agreement of line drivers who had been on layoff for not 
more than three years. Although agreeing with the District Court’s 
basic conclusions, the Court of Appeals rejected the affected-class 
trisection, holding that the minority members could bid for future line-
driver jobs on the basis of their company seniority and that once a 
class member became a fine driver he could use his full company 
seniority even if it antedated Title Vil’s effective date, limited only by 
a “qualification date” formula, under which seniority could not be 
awarded for periods prior to the date when (1) a line-driver job was 
vacant, and (2) the. class member met (or, given the opportunity, 
would have met) the line-driver qualifications. Holding that the three- 
year priority in favor of laid-off workers “would unduly impede the 
eradication of past discrimination,” the Court of Appeals directed that 
when a not purely temporary line-driver vacancy arose a class member 
might compete against any line driver on layoff on the basis of the 
member’s retroactive seniority. Held:

1. The Government sustained its burden of proving that the company 
engaged in a systemwide pattern or practice of employment discrimina-
tion against minority members in violation of Title VII by regularly 
and purposefully treating such members less favorably than white 
persons. The evidence, showing pervasive statistical disparities in line-
driver positions between employment of the minority members and 
whites, and bolstered by considerable testimony of specific instances of 
discrimination, was not adequately rebutted by the company and 
supported the findings of the courts below. Pp. 334-343.

2. Since the Government proved that the company engaged in a 
post-Act pattern of discriminatory employment policies, retroactive 
seniority may be awarded as relief for post-Act discriminatees even if 
the seniority system agreement makes no provision for such relief. 
Franks v. Bowman Transportation Co., 424 U. S. 747, 778-779. Pp. 
347-348.
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3. The seniority system was protected by § 703 (h) and therefore the 
union’s conduct in agreeing to and maintaining the system did not 
violate Title VII. Employees who suffered only pre-Act discrimination 
are not entitled to relief, and no person may be given retroactive 
seniority to a date earlier than the Act’s effective date. The District 
Court’s injunction against the union must consequently be vacated. 
Pp. 348-356.

(a) By virtue of § 703 (h) a bona fide seniority system does not 
become unlawful simply because it may perpetuate pre-Title VII 
discrimination, for Congress (as is manifest from the language and 
legislative history of the Act) did not intend to make it illegal for 
employees with vested seniority rights to continue to exercise those 
rights, even at the expense of pre-Act discriminatees. Thus here because 
of the company’s intentional pre-Act discrimination the disproportionate 
advantage given by the seniority system to the white fine drivers with 
the longest tenure over the minority member employees who might by 
now have enjoyed those advantages were it not for the pre-Act 
discrimination is sanctioned by § 703 (h). Pp. 348-355.

(b) The seniority system at issue here is entirely bona fide, applying 
to all races and ethnic groups, and was negotiated and is maintained 
free from any discriminatory purpose. Pp. 355-356.

4. Every post-Act minority member applicant for a line-driver position 
is presumptively entitled to relief, subject to a showing by the company 
that its earlier refusal to place the applicant in a line-driver job was 
not based on its policy of discrimination. Cf. Franks, supra, at 773 n. 
32. Pp. 357-362.

5. An incumbent employee’s failure to apply for a job does not 
inexorably bar an award of retroactive seniority, and individual non-
applicants must be afforded an opportunity to undertake their difficult 
task of proving that they should be treated as applicants and therefore 
are presumptively entitled to relief accordingly. Pp. 362-371.

(a) Congress’ purpose in vesting broad equitable powers in Title 
VII courts was “to make possible the ‘fashion [ing] [of] the most 
complete relief possible,”’ Albemarle Paper Co. v. Moody, 422 U. S. 
405, 421. Measured against the broad prophylactic purposes of Title 
VII, the company’s assertion that a person who has not actually applied 
for a job can never be awarded seniority relief cannot prevail, for a 
consistently enforced discriminatory policy can surely deter job applica-
tions from those who are aware of it and are unwilling to subject 
themselves to the humiliation of explicit and certain rejection Pp 
364-367.

(b) However, a nonapplicant must still show that he was a potential 
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victim of unlawful discrimination and that he would have applied for a 
line-driver job but for the company’s discriminatory practices. The 
known prospect of discriminatory rejection shows only that employees 
who wanted line-driving jobs may have been deterred from applying for 
them but does not show which of the nonapplicants actually wanted 
such jobs or were qualified. Consequently, the Government has the 
burden of proving at a remedial hearing to be conducted by the District 
Court which specific nonapplicants would have applied for line-driver 
jobs but for their knowledge of the company’s discriminatory policies. 
Pp. 367-371.

6. At such hearing on remand the District Court will have to identify 
which of the minority members were actual victims of discrimination 
and, by application of the basic principles of equity, to balance their 
interest against the legitimate expectations of other employees innocent 
of wrongdoing. Pp. 371-376.

517 F. 2d 299, vacated and remanded.

Ste war t , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Whi te , Bla ck mun , Pow ell , Reh nq ui st , and Ste ve ns , JJ., joined. 
Mars hal l , J., filed an opinion concurring in part and dissenting in part, 
in which Bre nn an , J., joined, post, p. 377.

L. N. D. Wells, Jr., argued the cause for petitioner in No. 
75-636. With him on the briefs were David Previant and 
G. William Baab. Robert D. Shuler argued the cause for 
petitioner in No. 75-672. With him on the brief was John W. 
Ester.

Deputy Solicitor General Wallace argued the cause for 
the United States et al. in both cases. With him on the brief 
were Solicitor General Bork, Assistant Attorney General Pot-
tinger, Thomas S. Martin, Brian K. Landsberg, David L. Rose, 
William B. Fenton, Jessica Dunsay Silver, and Abner W. 
SibalA

^Jack Greenberg, 0. Peter Sherwood, Barry L. Goldstein, and Eric 
Schnapper filed a brief for the NAACP Legal Defense and Educational 
Fund, Inc., as amicus curiae urging affirmance.

Briefs of amici curiae were filed by Michael A. Warner, Robert E. 
Williams, and Douglas S. McDowell for the Equal Employment Advisory 
Council; and by W. Walton Garrett for the Over the Road Drivers Assn., 
Inc.
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Mr . Justice  Stewart  delivered the opinion of the Court.
This litigation brings here several important questions under 

Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as 
amended, 42 U. S. C. § 2000e et seq. (1970 ed. and Supp. V). 
The issues grow out of alleged unlawful employment practices 
engaged in by an employer and a union. The employer is 
a common carrier of motor freight with nationwide operations, 
and the union represents a large group of its employees. The 
District Court and the Court of Appeals held that the em-
ployer had violated Title VII by engaging in a pattern and 
practice of employment discrimination against Negroes and 
Spanish-surnamed Americans, and that the union had violated 
the Act by agreeing with the employer to create and maintain 
a seniority system that perpetuated the effects of past racial 
and ethnic discrimination. In addition to the basic questions 
presented by these two rulings, other subsidiary issues 
must be resolved if violations of Title VII occurred—issues 
concerning the nature of the relief to which aggrieved in-
dividuals may be entitled.

I
The United States brought an action in a Tennessee federal 

court against the petitioner T. I. M. E.-D. C., Inc. (com-
pany), pursuant to § 707 (a) of the Civil Rights Act of 1964, 
42 U. S. C. § 2000e-6 (a).1 The complaint charged that the

1 At the time of suit the statute provided as follows:
"(a) Whenever the Attorney General has reasonable cause to believe 

that any person or group of persons is engaged in a pattern or practice of 
resistance to the full enjoyment of any of the rights secured by this sub-
chapter, and that the pattern or practice is of such a nature and is intended 
to deny the full exercise of the rights herein described, the Attorney 
General may bring a civil action in the appropriate district court of the 
United States by filing with it a complaint (1) signed by him (or in his 
absence the Acting Attorney General), (2) setting forth facts pertaining 
to such pattern or practice, and (3) requesting such relief, including an 
application for a permanent or temporary injunction, restraining order or 
other order against the person or persons responsible for such pattern or
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company had followed discriminatory hiring, assignment, 
and promotion policies against Negroes at its terminal in 
Nashville, Tenn.2 The Government brought a second ac-
tion against the company almost three years later in a 
Federal District Court in Texas, charging a pattern and 
practice of employment discrimination against Negroes and 
Spanish-surnamed persons throughout the company’s trans-
portation system. The petitioner International Brotherhood 
of Teamsters (union) was joined as a defendant in that 
suit. The two actions were consolidated for trial in the 
Northern District of Texas.

The central claim in both lawsuits was that the company 
had engaged in a pattern or practice of discriminating against 
minorities in hiring so-called line drivers. Those Negroes and 
Spanish-surnamed persons who had been hired, the Govern-
ment alleged, were given lower paying, less desirable jobs as 
servicemen or local city drivers, and were thereafter discrim-
inated against with respect to promotions and transfers.3 In

practice, as he deems necessary to insure the full enjoyment of the rights 
herein described.”

Section 707 was amended by § 5 of the Equal Employment Opportunity 
Act of 1972, 86 Stat. 107, 42 U. S. C. § 2000e-6 (c) (1970 ed., Supp. V), to 
give the Equal Employment Opportunity Commission, rather than the 
Attorney General, the authority to bring “pattern or practice” suits under 
that section against private-sector employers. In 1974, an order was 
entered in this action substituting the EEOC for the United States but 
retaining the United States as a party for purposes of jurisdiction, appeal-
ability, and related matters. See 42 U. S. C. § 2000e-6 (d) (1970 ed., 
Supp. V).

2 The named defendant in this suit was T. I. M. E. Freight, Inc., a 
predecessor of T. I. M. E.-D. C., Inc. T. I. M. E.-D. C., Inc., is a nation-
wide system produced by 10 mergers over a 17-year period. See United 
States v. T. I. M. E.-D. C., Inc., 517 F. 2d 299, 304, and n. 6 (CA5). It 
currently has 51 terminals and operates in 26 States and three Canadian 
Provinces.

3 Line drivers, also known as over-the-road drivers, engage in long-
distance hauling between company terminals. They compose a separate 
bargaining unit at the company. Other distinct bargaining units include
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this connection the complaint also challenged the seniority 
system established by the collective-bargaining agreements 
between the employer and the union. The Government 
sought a general injunctive remedy and specific “make whole” 
relief for all individual discriminatees, which would allow 
them an opportunity to transfer to line-driver jobs with full 
company seniority for all purposes.

The cases went to trial4 and the District Court found that 

servicemen, who service trucks, unhook tractors and trailers, and perform 
similar tasks; and city operations, composed of dockmen, hostlers, and 
city drivers who pick up and deliver freight within the immediate area of 
a particular terminal. All of these employees were represented by the 
petitioner union.

4 Following the receipt of evidence, but before decision, the Government 
and the company consented to the entry of a Decree in Partial Resolution 
of Suit. The consent decree did not constitute an adjudication on the 
merits. The company agreed, however, to undertake a minority recruiting 
program; to accept applications from all Negroes and Spanish-sumamed 
Americans who inquired about employment, whether or not vacancies 
existed, and to keep such applications on file and notify applicants of job 
openings; to keep specific employment and recruiting records open to 
inspection by the Government and to submit quarterly reports to the 
District Court; and to adhere to certain uniform employment qualifications 
respecting hiring and promotion to line driver and other jobs.

The decree further provided that future job vacancies at any company 
terminal would be filled first “[b]y those persons who may be found 
by the Court, if any, to be individual or class discriminatees suffering the 
present effects of past discrimination because of race or national origin 
prohibited by Title VII of the Civil Rights Act of 1964.” Any remaining 
vacancies could be filled by “any other persons,” but the company obligated 
itself to hire one Negro or Spanish-surnamed person for every white person 
hired at any terminal until the percentage of minority workers at that 
terminal equaled the percentage of minority group members in the popula-
tion of the metropolitan area surrounding the terminal. Finally, the 
company agreed to pay $89,500 in full settlement of any backpay obliga-
tions. Of this sum, individual payments not exceeding $1,500 were to be 
paid to “alleged individual and class discriminatees” identified by the 
Government.

The Decree in Partial Resolution of Suit narrowed the scope of the 
litigation, but the District Court still had to determine whether unlawful 
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the Government had shown “by a preponderance of the evi-
dence that T. I. M. E.-D. C. and its predecessor companies 
were engaged in a plan and practice of discrimination in 
violation of Title VII . 5 The court further found that
the seniority system contained in the collective-bargaining 
contracts between the company and the union violated Title 
VII because it “operate [d] to impede the free transfer of 
minority groups into and within the company.” Both the 
company and the union were enjoined from committing 
further violations of Title VII.

With respect to individual relief the court accepted the 
Government’s basic contention that the “affected class” of 
discriminatees included all Negro and Spanish-sumamed in-
cumbent employees who had been hired to fill city operations 
or serviceman jobs at every terminal that had a line-driver 
operation.6 All of these employees, whether hired before or 
after the effective date of Title VII, thereby became entitled 
to preference over all other applicants with respect to consid-
eration for future vacancies in line-driver jobs.7 Finding that 
members of the affected class had been injured in different de-
grees, the court created three subclasses. Thirty persons who 
had produced “the most convincing evidence of discrimination 
and harm” were found to have suffered “severe injury.” The 
court ordered that they be offered the opportunity to fill line-
driver jobs with competitive seniority dating back to July 2, 

discrimination had occurred. If so, the court had to identify the actual 
discriminatees entitled to fill future job vacancies under the decree. The 
validity of the collective-bargaining contract’s seniority system also re-
mained for decision, as did the question whether any discriminatees should 
be awarded additional equitable relief such as retroactive seniority.

5 The District Court’s memorandum decision is reported at 6 FEP Cases 
690 (1974) and 6 EPD ^8979 (1973-1974).

6 The Government did not seek relief for Negroes and Spanish-sumamed 
Americans hired at a particular terminal after the date on which that 
terminal first employed a minority group member as a line driver.

7 See n. 4, supra.
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1965, the effective date of Title VII.8 A second subclass in-
cluded four persons who were “very possibly the objects of 
discrimination” and who “were likely harmed,” but as to 
whom there had been no specific evidence of discrimination 
and injury. The court decreed that these persons were en-
titled to fill vacancies in line-driving jobs with competitive 
seniority as of January 14, 1971, the date on which the Gov-
ernment had filed its systemwide lawsuit. Finally, there were 
over 300 remaining members of the affected class as to whom 
there was “no evidence to show that these individuals were 
either harmed or not harmed individually.” The court or-
dered that they be considered for line-driver jobs9 ahead of 
any applicants from the general public but behind the two 
other subclasses. Those in the third subclass received no 
retroactive seniority; their competitive seniority as line drivers 
would begin with the date they were hired as line drivers. 
The court further decreed that the right of any class member 
to fill a line-driver vacancy was subject to the prior recall 
rights of laid-off line drivers, which under the collective-bar-
gaining agreements then in effect extended for three years.10

8 If an employee in this class had joined the company after July 2, 1965, 
then the date of his initial employment rather than the effective date of 
Title VII was to determine his competitive seniority.

9 As with the other subclasses, there were a few individuals in the third 
group who were found to have been discriminated against with respect to 
jobs other than line driver. There is no need to discuss them separately 
in this opinion.

10 This provision of the decree was qualified in one significant respect. 
Under the Southern Conference Area Over-the-Road Supplemental Agree-
ment between the employer and the union, line drivers employed at 
terminals in certain Southern States work under a “modified” seniority 
system. Under the modified system an employee’s seniority is not confined 
strictly to his home terminal. If he is laid off at his home terminal he can 
move to another terminal covered by the Agreement and retain his 
seniority, either by filling a vacancy at the other terminal or by “bumping” 
a junior fine driver out of his job if there is no vacancy. The modified 
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The Court of Appeals for the Fifth Circuit agreed with the 
basic conclusions of the District Court: that the company had 
engaged in a pattern or practice of employment discrimination 
and that the seniority system in the collective-bargaining 
agreements violated Title VII as applied to victims of prior 
discrimination. 517 F. 2d 299. The appellate court held, 
however, that the relief ordered by the District Court was 
inadequate. Rejecting the District Court’s attempt to trisect 
the affected class, the Court of Appeals held that all Negro 
and Spanish-surnamed incumbent employees were entitled to 
bid for future line-driver jobs on the basis of their company 
seniority, and that once a class member had filled a job, he 
could use his full company seniority—even if it predated the 
effective date of Title VII—for all purposes, including bidding 
and layoff. This award of retroactive seniority was to be 
limited only by a “qualification date” formula, under which 
seniority could not be awarded for periods prior to the date 
when (1) a line-driving position was vacant,11 and (2) the 
class member met (or would have met, given the opportunity) 
the qualifications for employment as a line driver.12 Finally, 

system, also requires that any new vacancy at a covered terminal be offered 
to laid-off line drivers at all other covered terminals before it is filled by 
any other person. The District Court’s final decree, as amended slightly 
by the Court of Appeals, 517 F. 2d 299, 323, altered this system by 
requiring that any vacancy be offered to all members of all three subclasses 
before it may be filled by laid-off line drivers from other terminals.

11 Although the opinion of the Court of Appeals in this case did not 
specifically mention the requirement that a vacancy exist, it is clear 
from earlier and later opinions of that court that this requirement is a 
part of the Fifth Circuit’s “qualification date” formula. See, e. g., 
Rodriguez v. East Texas Motor Freight, 505 F. 2d 40, 63 n. 29, rev’d on 
other grounds, post, p. 395, cited in 517 F. 2d, at 318 n. 35; Sagers v. 
Yellow Freight System, Inc., 529 F. 2d 721, 731-734.

12 For example, if a class member began his tenure with the company 
on January 1, 1966, at which time he was qualified as a line driver and a 
line-driving vacancy existed, his competitive seniority upon becoming a 
line driver would date back to January 1, 1966. If he became qualified
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the Court of Appeals modified that part of the District Court’s 
decree that had subjected the rights of class members to fill 
future vacancies to the recall rights of laid-off employees. 
Holding that the three-year priority in favor of laid-Qff work-
ers “would unduly impede the eradication of past discrimina-
tion,” id., at 322, the Court of Appeals ordered that class 
members be allowed to compete for vacancies with laid-off 
employees on the basis of the class members’ retroactive senior-
ity. Laid-off line drivers would retain their prior recall rights 
with respect only to “purely temporary” vacancies. Ibid.13

The Court of Appeals remanded the case to the District 
Court to hold the evidentiary hearings necessary to apply 
these remedial principles. We granted both the company’s 
and the union’s petitions for certiorari to consider the sig-
nificant questions presented under the Civil Rights Act of 
1964, 425 U. S. 990.

II
In this Court the company and the union contend that 

their conduct did not violate Title VII in any respect, as-
serting first that the evidence introduced at trial was insuf-
ficient to show that the company engaged in a “pattern or 
practice” of employment discrimination. The union further 
contends that the seniority system contained in the collective-
bargaining agreements in no way violated Title VII. If these 
contentions are correct, it is unnecessary, of course, to reach 
any of the issues concerning remedies that so occupied the 
attention of the Court of Appeals.

A
Consideration of the question whether the company en-

gaged in a pattern or practice of discriminatory hiring prac-

or if a vacancy opened up only at a later date, then that later date would 
be used.

13 The Court of Appeals also approved (with slight modification) the 
part of the District Court’s order that allowed class members to fill 



TEAMSTERS v. UNITED STATES 335

324 Opinion of the Court

tices involves controlling legal principles that are relatively 
clear. The Government’s theory of discrimination was simply 
that the company, in violation of § 703 (a) of Title VII,14 
regularly and purposefully treated Negroes and Spanish- 
surnamed Americans less favorably than white persons. The 
disparity in treatment allegedly involved the refusal to recruit, 
hire, transfer, or promote minority group members on an equal 
basis with white people, particularly with respect to line-
driving positions. The ultimate factual issues are thus simply 
whether there was a pattern or practice of such disparate treat-
ment and, if so, whether the differences were “racially 
premised.” McDonnell Douglas Corp. v. Green, 411 U. S. 792, 
805 n. 18.15

vacancies at a particular terminal ahead of line drivers laid off at other 
terminals. See n. 10, supra.

14 Section 703 (a) of Title VII, 42 U. S. C. §2000e-2 (a) (1970 ed. and 
Supp. V), provides:

“(a) It shall be an unlawful employment practice for an employer—
“(1) to fail or refuse to hire or to discharge any individual, or otherwise 

to discriminate against any individual with respect to his compensation, 
terms, conditions, or privileges of employment, because of such individual’s 
race, color, religion, sex, or national origin; or

“(2) to limit, segregate, or classify his employees or applicants for 
employment in any way which would deprive or tend to deprive any 
individual of employment opportunities or otherwise adversely affect his 
status as an employee, because of such individual’s race, color, religion, sex, 
or national origin.”

15 “Disparate treatment” such as is alleged in the present case is the most 
easily understood type of discrimination. The employer simply treats some 
people less favorably than others because of their race, color, religion, sex, 
or national origin. Proof of discriminatory motive is critical, although it 
can in some situations be inferred from the mere fact of differences in 
treatment. See, e. g., Arlington Heights v. Metropolitan Housing Dev. 
Corp., 429 U. S. 252, 265-266. Undoubtedly disparate treatment was 
the most obvious evil Congress had in mind when it enacted Title VII. 
See, e. g., 110 Cong. Rec. 13088 (1964) (remarks of Sen. Humphrey) 
(“What the bill does ... is simply to make it an illegal practice to use 
race as a factor in denying employment. It provides that men and 
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As the plaintiff, the Government bore the initial burden of 
making out a prima facie case of discrimination. Albemarle 
Paper Co. v. Moody, 422 U. S. 405, 425; McDonnell Douglas 
Corp. v. Green, supra, at 802. And, because it alleged a 
systemwide pattern or practice of resistance to the full en-
joyment of Title VII rights, the Government ultimately had 
to prove more than the mere occurrence of isolated or “acci-
dental” or sporadic discriminatory acts. It had to establish 
by a preponderance of the evidence that racial discrimination 
was the company’s standard operating procedure—the regular 
rather than the unusual practice.16

women shall be employed on the basis of their qualifications, not as 
Catholic citizens, not as Protestant citizens, not as Jewish citizens, not as 
colored citizens, but as citizens of the United States”).

Claims of disparate treatment may be distinguished from claims that 
stress “disparate impact.” The latter involve employment practices that 
are facially neutral in their treatment of different groups but that in fact 
fall more harshly on one group than another and cannot be justified by 
business necessity. See infra, at 349. Proof of discriminatory motive, we 
have held, is not required under a disparate-impact theory. Compare, e. g., 
Griggs v. Duke Power Co., 401 U. S. 424, 430-432, with McDonneU Douglas 
Corp. v. Green, 411 U. S. 792, 802-806. See generally B. Schlei & P. 
Grossman, Employment Discrimination Law 1-12 (1976); Blumrosen, 
Strangers in Paradise: Griggs v. Duke Power Co. and the Concept of 
Employment Discrimination, 71 Mich. L. Rev. 59 (1972). Either theory 
may, of course, be applied to a particular set of facts.

16 The “pattern or practice” language in § 707 (a) of Title VII, supra, 
at 328 n. 1, was not intended as a term of art, and the words reflect only 
their usual meaning. Senator Humphrey explained:
“[A] pattern or practice would be present only where the denial of 
rights consists of something more than an isolated, sporadic incident, but 
is repeated, routine, or of a generalized nature. There would be a pattern 
or practice if, for example, a number of companies or persons in the same 
industry or line of business discriminated, if a chain of motels or restaurants 
practiced racial discrimination throughout all or a significant part of its 
system, or if a company repeatedly and regularly engaged in acts prohibited 
by the statute.

“The point is that single, insignificant, isolated acts of discrimination by 
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We agree with the District Court and the Court of Appeals 
that the Government carried its burden of proof. As of 
March 31, 1971, shortly after the Government filed its com-
plaint alleging systemwide discrimination, the company had 
6,472 employees. Of these, 314 (5%) were Negroes and 257 
(4%) were Spanish-surnamed Americans. Of the 1,828 line 
drivers, however, there were only 8 (0.4%) Negroes and 5 
(0.3%) Spanish-surnamed persons, and all of the Negroes 
had been hired after the litigation had commenced. With one 
exception—a man who worked as a line driver at the Chicago 
terminal from 1950 to 1959—the company and its predecessors 
did not employ a Negro on a regular basis as a line driver until 
1969. And, as the Government showed, even in 1971 there 
were terminals in areas of substantial Negro population where 
all of the company’s line drivers were white.17 A great major-
ity of the Negroes (83%) and Spanish-surnamed Americans 

a single business would not justify a finding of a pattern or practice . . . .” 
110 Cong. Rec. 14270 (1964).

This interpretation of “pattern or practice” appears throughout the 
legislative history of § 707 (a), and is consistent with the understanding of 
the identical words as used in similar federal legislation. See 110 Cong. 
Rec. 12946 (1964) (remarks of Sen. Magnuson) (referring to § 206 (a) of 
the Civil Rights Act of 1964, 42 U. S. C. § 2000a-5); 110 Cong. Rec. 13081 
(1964) (remarks of Sen. Case); id., at 14239 (remarks of Sen. Humphrey); 
id., at 15895 (remarks of Rep. Celler). See also United States v. Jackson-
ville Terminal Co., 451 F. 2d 418, 438, 441 (CA5); United States v. Iron-
workers Local 86, 443 F. 2d 544, 552 (CA9); United States v. West Peach-
tree Tenth Corp., 437 F. 2d 221, 227 (CA5); United States v. Mayton, 
335 F. 2d 153, 158-159 (CA5).

17 In Atlanta, for instance, Negroes composed 22.35% of the population 
in the surrounding metropolitan area and 51.31% of the population in the 
city proper. The company’s Atlanta terminal employed 57 line drivers. 
All were white. In Los Angeles, 10.84% of the greater metropolitan 
population and 17.88% of the city population were Negro. But at the 
company’s two Los Angeles terminals there was not a single Negro among 
the 374 line drivers. The proof showed similar disparities in San Francisco, 
Denver, Nashville, Chicago, Dallas, and at several other terminals.



338 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

(78%) who did work for the company held the lower paying 
city operations and serviceman jobs,18 whereas only 39% of 
the nonminority employees held jobs in those categories.

The Government bolstered its statistical evidence with the 
testimony of individuals who recounted over 40 specific in-
stances of discrimination. Upon the basis of this testimony 
the District Court found that “[n]umerous qualified black 
and Spanish-surnamed American applicants who sought line 
driving jobs at the company over the years, either had their 
requests ignored, were given false or misleading information 
about requirements, opportunities, and application procedures, 
or were not considered and hired on the same basis that whites 
were considered and hired.” Minority employees who wanted 
to transfer to line-driver jobs met with similar difficulties.19

18 Although line-driver jobs pay more than other jobs, and the District 
Court found them to be “considered the most desirable of the driving jobs,” 
it is by no means clear that all employees, even driver employees, would 
prefer to be line drivers. See infra, at 369-370, and n. 55. Of course, Title 
VII provides for equal opportunity to compete for any job, whether it is 
thought better or worse than another. See, e. g., United States v. Hayes 
Int’l Corp., 456 F. 2d 112, 118 (CA5); United States v. National Lead Co., 
438 F. 2d 935, 939 (CA8).

19 Two examples are illustrative:
George Taylor, a Negro, worked for the company as a city driver in 

Los Angeles, beginning late in 1966. In 1968, after hearing that a white 
city driver had transferred to a line-driver job, he told the terminal 
manager that he also would like to consider line driving. The manager 
replied that there would be “a lot of problems on the road . . . with 
different people, Caucasian, et cetera,” and stated: “I don’t feel that the 
company is ready for this right now. . . . Give us a little time. It will 
come around, you know.” Mr. Taylor made similar requests some months 
later and got similar responses. He was never offered a line-driving job 
or an application.

Feliberto Trujillo worked as a dockman at the company’s Denver 
terminal. When he applied for a line-driver job in 1967, he was told by a 
personnel officer that he had one strike against him. He asked what that 
was and was told: “You’re a Chicano, and as far as we know, there isn’t 
a Chicano driver in the system.”
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The company’s principal response to this evidence is that 
statistics can never in and of themselves prove the existence 
of a pattern or practice of discrimination, or even establish 
a prima facie case shifting to the employer the burden of re-
butting the inference raised by the figures. But, as even our 
brief summary of the evidence shows, this was not a case in 
which the Government relied on “statistics alone.” The in-
dividuals who testified about their personal experiences with 
the company brought the cold numbers convincingly to life.

In any event, our cases make it unmistakably clear that 
“[statistical analyses have served and will continue to serve 
an important role” in cases in which the existence of discrim-
ination is a disputed issue. Mayor of Philadelphia v. Educa-
tional Equality League, 415 U. S. 605, 620. See also McDon-
nell Douglas Corp. v. Green, 411 U. S., at 805. Cf. Washing-
ton v. Davis, 426 U. S. 229, 241-242. We have repeatedly ap-
proved the use of statistical proof, where it reached proportions 
comparable to those in this case, to establish a prima facie 
case of racial discrimination in jury selection cases, see, e. g., 
Turner v. Fouche, 396 U. S. 346; Hernandez v. Texas, 347 
U. S. 475; Norris v. Alabama, 294 U. S. 587. Statistics are 
equally competent in proving employment discrimination.20 

20 Petitioners argue that statistics, at least those comparing the racial 
composition of an employer’s work force to the composition of the popula-
tion at large, should never be given decisive weight in a Title VII case 
because to do so would conflict with § 703 (j) of the Act, 42 U. S. C. 
§2000e-2 (j). That section provides:

“Nothing contained in this subchapter shall be interpreted to require 
any employer ... to grant preferential treatment to any individual or to 
any group because of the race ... or national origin of such individual or 
group on account of an imbalance which may exist with respect to the total 
number or percentage of persons of any race ... or national origin em-
ployed by any employer ... in comparison with the total number or per-
centage of persons of such race ... or national origin in any community, 
State, section, or other area, or in the available work force in any com-
munity, State, section, or other area.”

The argument fails in this case because the statistical evidence was not
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We caution only that statistics are not irrefutable; they come 
in infinite variety and, like any other kind of evidence, they 
may be rebutted. In short, their usefulness depends on all of 
the surrounding facts and circumstances. See, e. g., Hester n . 
Southern R. Co., 497 F. 2d 1374,1379-1381 (CA5).

In addition to its general protest against the use of statistics 
in Title VII cases, the company claims that in this case the 
statistics revealing racial imbalance are misleading because 
they fail to take into account the company’s particular busi-

offered or used to support an erroneous theory that Title VII requires an 
employer’s work force to be racially balanced. Statistics showing racial or 
ethnic imbalance are probative in a case such as this one only because such 
imbalance is often a telltale sign of purposeful discrimination; absent 
explanation, it is ordinarily to be expected that nondiscriminatory hiring 
practices will in time result in a work force more or less representative of 
the racial and ethnic composition of the population in the community from 
which employees are hired. Evidence of longlasting and gross disparity 
between the composition of a work force and that of the general popula-
tion thus may be significant even though § 703 (j) makes clear that Title 
VII imposes no requirement that a work force mirror the general popula-
tion. See, e. g., United States v. Sheet Metal Workers Local 36, 416 F. 2d 
123, 127 n. 7 (CA8). Considerations such as small sample size may, of 
course, detract from the value of such evidence, see, e. g., Mayor of Phila-
delphia v. Educational Equality League, 415 U. S. 605, 620-621, and 
evidence showing that the figures for the general population might not 
accurately reflect the pool of qualified job applicants would also be relevant. 
Ibid. See generally Schlei & Grossman, supra, n. 15, at 1161-1193.

“Since the passage of the Civil Rights Act of 1964, the courts have 
frequently relied upon statistical evidence to prove a violation. ... In 
many cases the only available avenue of proof is the use of racial statistics 
to uncover clandestine and covert discrimination by the employer or union 
involved.” United States v. Ironworkers Local 86, 443 F. 2d, at 551. 
See also, e. g., Pettway v. American Cast Iron Pipe Co., 494 F. 2d 211, 
225 n. 34 (CA5); Brown v. Gaston County Dyeing Mach. Co., 457 F. 2d 
1377, 1382 (CA4); United States v. Jacksonville Terminal Co., 451 F. 2d, 
at 442; Parham v. Southwestern Bell Tel. Co., 433 F. 2d 421, 426 (CA8); 
Jones v. Lee Way Motor Freight, Inc., 431 F. 2d 245, 247 (CAIO).
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ness situation as of the effective date of Title VII. The com-
pany concedes that its line drivers were virtually all white in 
July 1965, but it claims that thereafter business conditions 
were such that its work force dropped. Its argument is that 
low personnel turnover, rather than post-Act discrimination, 
accounts for more recent statistical disparities. It points to 
substantial minority hiring in later years, especially after 1971, 
as showing that any pre-Act patterns of discrimination were 
broken.

The argument would be a forceful one if this were an em-
ployer who, at the time of suit, had done virtually no new 
hiring since the effective date of Title VII. But it is not. 
Although the company’s total number of employees apparently 
dropped somewhat during the late 1960’s, the record shows 
that many line drivers continued to be hired throughout this 
period, and that almost all of them were white.21 To be sure, 
there were improvements in the company’s hiring practices. 
The Court of Appeals commented that “T. I. M. E.-D. C.’s 
recent minority hiring progress stands as a laudable good faith 
effort to eradicate the effects of past discrimination in the area 
of hiring and initial assignment.” 22 517 F. 2d, at 316. But 
the District Court and the Court of Appeals found upon sub-
stantial evidence that the company had engaged in a course 
of discrimination that continued well after the effective date 
of Title VII. The company’s later changes in its hiring and 

21 Between July 2, 1965, and January 1, 1969, hundreds of line drivers 
were hired systemwide, either from the outside or from the ranks of 
employees filling other jobs within the company. None was a Negro. 
Government Exhibit 204.

22 For example, in 1971 the company hired 116 new line drivers, of 
whom 16 were Negro or Spanish-surnamed Americans. Minority em-
ployees composed 7.1% of the company’s systemwide work force in 1967 
and 10.5% in 1972. Minority hiring increased greatly in 1972 and 1973, 
presumably due at least in part to the existence of the consent decree. 
See 517 F. 2d, at 316 n. 31.
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promotion policies could be of little comfort to the victims of 
the earlier post-Act discrimination, and could not erase its 
previous illegal conduct or its obligation to afford relief to those 
who suffered because of it. Cf. Albemarle Paper Co. n . 
Moody, 422 U. S., at 413-423.23

The District Court and the Court of Appeals, on the basis 
of substantial evidence, held that the Government had proved 
a prima facie case of systematic and purposeful employment 
discrimination, continuing well beyond the effective date of 
Title VII. The company’s attempts to rebut that conclusion 
were held to be inadequate.24 For the reasons we have sum-

23 The company’s narrower attacks upon the statistical evidence—that 
there was no precise delineation of the areas referred to in the general 
population statistics, that the Government did not demonstrate that 
minority populations were located close to terminals or that transportation 
was available, that the statistics failed to show what portion of the 
minority population was suited by age, health, or other qualifications to 
hold trucking jobs, etc.—are equally lacking in force. At best, these 
attacks go only to the accuracy of the comparison between the composition 
of the company’s work force at various terminals and the general popula-
tion of the surrounding communities. They detract little from the Govern-
ment’s further showing that Negroes and Spanish-surnamed Americans who 
were hired were overwhelmingly excluded from line-driver jobs. Such 
employees were willing to work, had access to the terminal, were healthy 
and of working age, and often were at least sufficiently qualified to hold 
city-driver jobs. Yet they became line drivers with far less frequency 
than whites. See, e. g., Pretrial Stipulation 14, summarized in 517 F. 2d, 
at 312 n. 24 (of 2,919 whites who held driving jobs in 1971, 1,802 (62%) 
were line drivers and 1,117 (38%) were city drivers; of 180 Negroes and 
Spanish-surnamed Americans who held driving jobs, 13 (7%) were line 
drivers and 167 (93%) were city drivers).

In any event, fine tuning of the statistics could not have obscured the 
glaring absence of minority line drivers. As the Court of Appeals re-
marked, the company’s inability to rebut the inference of discrimination 
came not from a misuse of statistics but from “the inexorable zero.” Id., 
at 315.

24 The company’s evidence, apart from the showing of recent changes in 
hiring and promotion policies, consisted mainly of general statements that
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marized, there is no warrant for this Court to disturb the find-
ings of the District Court and the Court of Appeals on this 
basic issue. See Blau v. Lehman, 368 U. S. 403, 408-409; 
Faulkner v. Gibbs, 338 U. S. 267, 268; United States v. Dick-
inson, 331 U. S. 745, 751; United States v. Commercial Credit 
Co., 286 U. S. 63, 67; United States v. Chemical Foundation, 
Inc., 272 U. S. 1, 14; Baker v. Schofield, 243 U. S. 114, 118; 
Towson v. Moore, 173 U. S. 17, 24.

B
The District Court and the Court of Appeals also found 

that the seniority system contained in the collective-bargain-
ing agreements between the company and the union operated 
to violate Title VII of the Act.

For purposes of calculating benefits, such as vacations, pen-
sions, and other fringe benefits, an employee’s seniority under 
this system runs from the date he joins the company, and 
takes into account his total service in all jobs and bargaining 
units. For competitive purposes, however, such as deter-
mining the order in which employees may bid for particular 
jobs, are laid off, or are recalled from layoff, it is bargaining-
unit seniority that controls. Thus, a line driver’s seniority, 

it hired only the best qualified applicants. But “affirmations of good 
faith in making individual selections are insufficient to dispel a prima facie 
case of systematic exclusion.” Alexander v. Louisiana, 405 U. S. 625, 632.

The company also attempted to show that all of the witnesses who 
testified to specific instances of discrimination either were not discriminated 
against or suffered no injury. The Court of Appeals correctly ruled that 
the trial judge was not bound to accept this testimony and that it com-
mitted no error by relying instead on the other overpowering evidence in 
the case. 517 F. 2d, at 315. The Court of Appeals was also correct in 
the view that individual proof concerning each class member’s 
specific injury was appropriately left to proceedings to determine in-
dividual relief. In a suit brought by the Government under § 707 (a) 
of the Act the District Court’s initial concern is in deciding whether 
the Government has proved that the defendant has engaged in a 
pattern or practice of discriminatory conduct. See infra, at 360-362. 
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for purposes of bidding for particular runs25 and protection 
against layoff, takes into account only the length of time he 
has been a line driver at a particular terminal.26 The prac-
tical effect is that a city driver or serviceman who transfers 
to a line-driver job must forfeit all the competitive seniority 
he has accumulated in his previous bargaining unit and start 
at the bottom of the line drivers’ “board.”

The vice of this arrangement, as found by the District 
Court and the Court of Appeals, was that it “locked” minority 
workers into inferior jobs and perpetuated prior discrimina-
tion by discouraging transfers to jobs as line drivers. While 
the disincentive applied to all workers, including whites, it 
was Negroes and Spanish-surnamed persons who, those courts 
found, suffered the most because many of them had been 
denied the equal opportunity to become line drivers when they 
were initially hired, whereas whites either had not sought or 
were refused line-driver positions for reasons unrelated to their 
race or national origin.

The linchpin of the theory embraced by the District Court 
and the Court of Appeals was that a discriminatee who must 
forfeit his competitive seniority in order finally to obtain a 
line-driver job will never be able to “catch up” to the seniority 
level of his contemporary who was not subject to discrimina-
tion.27 Accordingly, this continued, built-in disadvantage to

25 Certain long-distance runs, for a variety of reasons, are more desirable 
than others. The best runs are chosen by the line drivers at the top of 
the “board”—a list of drivers arranged in order of their bargaining-unit 
seniority.

26 Both bargaining-unit seniority and company seniority rights are 
generally limited to service at one particular terminal, except as modified 
by the Southern Conference Area Over-the-Road Supplemental Agreement. 
See n. 10, supra.

27 An example would be a Negro who was qualified to be a line driver 
in 1958 but who, because of his race, was assigned instead a job as a city 
driver, and is allowed to become a line driver only in 1971. Because he 
loses his competitive seniority when he transfers jobs, he is forever junior 
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the prior discriminatee who transfers to a line-driver job was 
held to constitute a continuing violation of Title VII, for 
which both the employer and the union who jointly created 
and maintain the seniority system were liable.

The union, while acknowledging that the seniority sys-
tem may in some sense perpetuate the effects of prior discrim-
ination, asserts that the system is immunized from a finding 
of illegality by reason of § 703 (h) of Title VII, 42 U. S. C. 
§ 2000e-2 (h), which provides in part:

“Notwithstanding any other provision of this subchap-
ter, it shall not be an unlawful employment practice for 
an employer to apply different standards of compensation, 
or different terms, conditions, or privileges of employ-
ment pursuant to a bona fide seniority . . . system, . . . 
provided that such differences are not the result of an in-
tention to discriminate because of race ... or national 
origin . ..

It argues that the seniority system in this case is “bona 
fide” within the meaning of § 703 (h) when judged in light 
of its history, intent, application, and all of the circumstances 
under which it was created and is maintained. More spe-
cifically, the union claims that the central purpose of 
§ 703 (h) is to ensure that mere perpetuation of pre-Act dis-
crimination is not unlawful under Title VII. And, whether 
or not § 703 (h) immunizes the perpetuation of post-Act dis-
crimination, the union claims that the seniority system in 
this litigation has no such effect. Its position in this Court, 
as has been its position throughout this litigation, is that 
the seniority system presents no hurdle to post-Act discrim- 

to white line drivers hired between 1958 and 1970. The whites, rather 
than the Negro, will henceforth enjoy the preferable runs and the greater 
protection against layoff. Although the original discrimination occurred 
in 1958—before the effective date of Title VII—the seniority system 
operates to carry the effects of the earlier discrimination into the present.
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inatees who seek retroactive seniority to the date they would 
have become line drivers but for the company’s discrimina-
tion. Indeed, the union asserts that under its collective-bar-
gaining agreements the union will itself take up the cause of 
the post-Act victim and attempt, through grievance procedures, 
to gain for him full “make whole” relief, including appropri-
ate seniority.

The Government responds that a seniority system that per-
petuates the effects of prior discrimination—pre-Act or post- 
Act—can never be “bona fide” under § 703 (h); at a minimum 
Title VII prohibits those applications of a seniority system 
that perpetuate the effects on incumbent employees of prior 
discriminatory job assignments.

The issues thus joined are open ones in this Court.28 We 
considered § 703 (h) in Franks v. Bowman Transportation Co., 
424 U. S. 747, but there decided only that § 703 (h) does not 
bar the award of retroactive seniority to job applicants who 
seek relief from an employer’s post-Act hiring discrimination. 
We stated that “the thrust of [§ 703 (h) ] is directed toward

28 Concededly, the view that § 703 (h) does not immunize seniority 
systems that perpetuate the effects of prior discrimination has much 
support. It was apparently first adopted in Quarles v. Philip Morris, Inc., 
279 F. Supp. 505 (ED Va.). The court there held that “a departmental 
seniority system that has its genesis in racial discrimination is not a bona 
fide seniority system.” Id., at 517 (first emphasis added). The Quarles 
view has since enjoyed wholesale adoption in the Courts of Appeals. See, 
e. g., Local 189, United Papermakers & Paperworkers n . United States, 416 
F. 2d 980, 987-988 (CA5); United States v. Sheet Metal Workers Local 36, 
416 F. 2d, at 133-134, n. 20; United States v. Bethlehem Steel Corp., 446 
F. 2d 652, 658-659 (CA2); United States v. Chesapeake & Ohio R. Co., 
471 F. 2d 582, 587-588 (CA4). Insofar as the result in Quarles and in the 
cases that followed it depended upon findings that the seniority systems 
were themselves “racially discriminatory” or had their “genesis in racial 
discrimination,” 279 F. Supp., at 517, the decisions can be viewed as 
resting upon the proposition that a seniority system that perpetuates 
the effects of pre-Act discrimination cannot be bona fide if an intent to 
discriminate entered into its very adoption.
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defining what is and what is not an illegal discriminatory prac-
tice in instances in which the post-Act operation of a seniority 
system is challenged as perpetuating the effects of discrimina-
tion occurring prior to the effective date of the Act.” 424 
U. S., at 761. Beyond noting the general purpose of the 
statute, however, we did not undertake the task of statutory 
construction required in this litigation.

(1)
Because the company discriminated both before and after 

the enactment of Title VII, the seniority system is said to 
have operated to perpetuate the effects of both pre- and post- 
Act discrimination. Post-Act discriminatees, however, may 
obtain full “make whole” relief, including retroactive seniority 
under Franks v. Bowman, supra, without attacking the legal-
ity of the seniority system as applied to them. Franks made 
clear and the union acknowledges that retroactive seniority 
may be awarded as relief from an employer’s discriminatory 
hiring and assignment policies even if the seniority system 
agreement itself makes no provision for such relief.20 424 
U. S., at 778-779. Here the Government has proved that the 
company engaged in a post-Act pattern of discriminatory 
hiring, assignment, transfer, and promotion policies. Any 
Negro or Spanish-surnamed American injured by those policies

29 Article 38 of the National Master Freight Agreement between the 
company and the union in effect as of the date of the systemwide lawsuit 
provided:

“The Employer and the Union agree not to discriminate against any 
individual with respect to his hiring, compensation, terms or conditions of 
employment because of such individual’s race, color, religion, sex, or 
national origin, nor will they limit, segregate or classify employees in any 
way to deprive any individual employee of employment opportunities 
because of his race, color, religion, sex, or national origin.”

Any discrimination by the company would apparently be a “grievable” 
breach of this provision of the contract.
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may receive all appropriate relief as a direct remedy for this 
discrimination.30

What remains for review is the judgment that the seniority 
system unlawfully perpetuated the effects of pre-Act discrim-
ination. We must decide, in short, whether § 703 (h) vali-
dates otherwise bona fide seniority systems that afford no con-
structive seniority to victims discriminated against prior to 
the effective date of Title VII, and it is to that issue that we 
now turn.

The primary purpose of Title VII was “to assure equality 
of employment opportunities and to eliminate those discrim-
inatory practices and devices which have fostered racially 
stratified job environments to the disadvantage of minority 
citizens.” McDonnell Douglas Corp. N. Green, 411 U. 8., at 
800.31 See also Albemarle Paper Co. v. Moody, 422 U. 8., at

30 The legality of the seniority system insofar as it perpetuates post-Act 
discrimination nonetheless remains at issue in this case, in light of the in-
junction entered against the union. See supra, at 331. Our decision today 
in United Air Lines, Inc. v. Evans, post, p. 553, is largely dispositive of this 
issue. Evans holds that the operation of a seniority system is not unlawful 
under Title VII even though it perpetuates post-Act discrimination that 
has not been the subject of a timely charge by the discriminatee. Here, of 
course, the Government has sued to remedy the post-Act discrimination 
directly, and there is no claim that any relief would be time barred. But 
this is simply an additional reason not to hold the seniority system 
unlawful, since such a holding would in no way enlarge the relief to be 
awarded. See Franks v. Bowman Transportation Co., 424 U. S. 747, 778- 
779. Section 703 (h) on its face immunizes all bona fide seniority systems, 
and does not distinguish between the perpetuation of pre- and post-Act 
discrimination.

31 We also noted in McDonnell Douglas:
“There are societal as well as personal interests on both sides of this 

[employer-employee] equation. The broad, overriding interest, shared by 
employer, employee, and consumer, is efficient and trustworthy workman-
ship assured through fair and racially neutral employment and personnel 
decisions. In the implementation of such decisions, it is abundantly clear 
that Title VII tolerates no racial discrimination, subtle or otherwise.” 411 
U. 8., at 801.
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417-418; Alexander v. Gardner-Denver Co., 415 U. S. 36, 44; 
Griggs v. Duke Power Co., 401 U. 8., at 429-431. To achieve 
this purpose, Congress “proscribe [d] not only overt discrimi-
nation but also practices that are fair in form, but discrimi-
natory in operation.” Id., at 431. Thus, the Court has 
repeatedly held that a prima facie Title VII violation may 
be established by policies or practices that are neutral on their 
face and in intent but that nonetheless discriminate in effect 
against a particular group. General Electric Co. v. Gilbert, 
429 U. S. 125, 137; Washington v. Davis, 426 U. S., at 246- 
247; Albemarle Paper Co. v. Moody, supra, at 422, 425; 
McDonnell Douglas Corp. v. Green, supra, at 802 n. 14; 
Griggs v. Duke Power Co., supra.

One kind of practice “fair in form, but discriminatory 
in operation” is that which perpetuates the effects of prior 
discrimination.32 As the Court held in Griggs: “Under 
the Act, practices, procedures, or tests neutral on their face, 
and even neutral in terms of intent, cannot be maintained if 
they operate to ‘freeze’ the status quo of prior discriminatory 
employment practices.” 401 U. S., at 430.

Were it not for § 703 (h), the seniority system in this case 
would seem to fall under the Griggs rationale. The heart of 
the system is its allocation of the choicest jobs, the greatest 
protection against layoffs, and other advantages to those 
employees who have been line drivers for the longest time. 
Where, because of the employer’s prior intentional discrim-

32 Asbestos Workers Local 53 v. Vogler, 407 F. 2d 1047 (CA5), provides 
an apt illustration. There a union had a policy of excluding persons not 
related to present members by blood or marriage. When in 1966 suit was 
brought to challenge this policy, all of the union’s members were white, 
largely as a result of pre-Act, intentional racial discrimination. The court 
observed: “While the nepotism requirement is applicable to black and 
white alike and is not on its face discriminatory, in a completely white 
union the present effect of its continued application is to forever deny to 
negroes and Mexican-Americans any real opportunity for membership.” 
Id., at 1054.
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ination, the line drivers with the longest tenure are without 
exception white, the advantages of the seniority system flow 
disproportionately to them and away from Negro and Span- 
ish-surnamed employees who might by now have enjoyed 
those advantages had not the employer discriminated before 
the passage of the Act. This disproportionate distribution of 
advantages does in a very real sense “operate to ‘freeze’ the 
status quo of prior discriminatory employment practices.” 
But both the literal terms of § 703 (h) and the legislative 
history of Title VII demonstrate that Congress considered 
this very effect of many seniority systems and extended a 
measure of immunity to them.

Throughout the initial consideration of H. R. 7152, later 
enacted as the Civil Rights Act of 1964, critics of the bill 
charged that it would destroy existing seniority rights.33 The 
consistent response of Title Vil’s congressional proponents 
and of the Justice Department was that seniority rights would 
not be affected, even where the employer had discriminated 
prior to the Act.34 An interpretive memorandum placed in 
the Congressional Record by Senators Clark and Case stated:

“Title VII would have no effect on established seniority 
rights. Its effect is prospective and not retrospective. 
Thus, for example, if a business has been discriminating 
in the past and as a result has an all-white working 
force, when the title comes into effect the employer’s ob-
ligation would be simply to fill future vacancies on a non- 
discriminatory basis. He would not be obliged—or in-

33 E. g., H. R. Rep. No. 914, 88th Cong., 1st Sess., 65-66, 71 (1963) 
(minority report); 110 Cong. Rec. 486-488 (1964) (remarks of Sen. Hill); 
id., at 2726 (remarks of Rep. Dowdy); id., at 7091 (remarks of Sen. 
Stennis).

34 In addition to the material cited in Franks v. Bowman Transportation 
Co., 424 U. S., at 759-762, see 110 Cong. Rec. 1518 (1964) (remarks of 
Rep. Celler); id., at 6549 (remarks of Sen. Humphrey); id., at 6564 
(remarks of Sen. Kuchel).
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deed, permitted—to fire whites in order to hire Negroes, 
or to prefer Negroes for future vacancies, or, once Negroes 
are hired, to give them special seniority rights at the 
expense of the white workers hired earlier.” 110 Cong. 
Rec. 7213 (1964) (emphasis added).35

A Justice Department statement concerning Title VII, placed 
in the Congressional Record by Senator Clark, voiced the same 
conclusion :

“Title VII would have no effect on seniority rights exist-
ing at the time it takes effect. If, for example, a collec-
tive bargaining contract provides that in the event of 
layoffs, those who were hired last must be laid off first, 
such a provision would not be affected in the least by 
title VII. This would be true even in the case where 
owing to discrimination prior to the effective date of the 
title, white workers had more seniority than Negroes.” 
Id., at 7207 (emphasis added).36

35 Senators Clark and Case were the “bipartisan captains” responsible 
for Title VII during the Senate debate. Bipartisan captains were selected 
for each title of the Civil Rights Act by the leading proponents of the Act 
in both parties. They were responsible for explaining their title in detail, 
defending it, and leading discussion on it. See id., at 6528 (remarks of 
Sen. Humphrey); Vaas, Title VII: Legislative History, 7 B. C. Ind. & 
Com. L. Rev. 431, 444-445 (1966).

36 The full text of the statement is set out in Franks v. Bowman Trans-
portation Co., supra, at 760 n. 16. Senator Clark also introduced a set of 
answers to questions propounded by Senator Dirksen, which included the 
following exchange:

“Question. Would the same situation prevail in respect to promotions, 
when that management function is governed by a labor contract calling for 
promotions on the basis of seniority? What of dismissals? Normally, 
labor contracts call for 'last hired, first fired.’ If the last hired are Negroes, 
is the employer discriminating if his contract requires they be first fired 
and the remaining employees are white?

“Answer. Seniority rights are in no way affected by the bill. If under 
a ‘last hired, first fired’ agreement a Negro happens to be the ‘last hired,’ 
he can still be ‘first fired’ as long as it is done because of his status as ‘last 
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While these statements were made before § 703 (h) was 
added to Title VII, they are authoritative indicators of that 
section’s purpose. Section 703 (h) was enacted as part of the 
Mansfield-Dirksen compromise substitute bill that cleared the 
way for the passage of Title VII.37 The drafters of the com-
promise bill stated that one of its principal goals was to resolve 
the ambiguities in the House-passed version of H. R. 7152. 
See, e. g., 110 Cong. Rec. 11935-11937 (1964) (remarks of Sen. 
Dirksen); id., at 12707 (remarks of Sen. Humphrey). As the 
debates indicate, one of those ambiguities concerned Title 
Vil’s impact on existing collectively bargained seniority rights. 
It is apparent that § 703 (h) was drafted with an eye toward 
meeting the earlier criticism on this issue with an explicit pro-
vision embodying the understanding and assurances of the 
Act’s proponents, namely, that Title VII would not outlaw 
such differences in treatment among employees as flowed from 
a bona fide seniority system that allowed for full exercise of 
seniority accumulated before the effective date of the Act. 
It is inconceivable that § 703 (h), as part of a compromise bill, 
was intended to vitiate the earlier representations of the Act’s 
supporters by increasing Title Vil’s impact on seniority sys-
tems. The statement of Senator Humphrey, noted in Franks, 
424 U. S., at 761, confirms that the addition of § 703 (h) 
“merely clarifies [Title Vil’s] present intent and effect.” 110 
Cong. Rec. 12723 (1964).

In sum, the unmistakable purpose of § 703 (h) was to make 
clear that the routine application of a bona fide seniority 
system would not be unlawful under Title VII. As the legis-
lative history shows, this was the intended result even where 
the employer’s pre-Act discrimination resulted in whites hav-
ing greater existing seniority rights than Negroes. Although 
a seniority system inevitably tends to perpetuate the effects of

hired’ and not because of his race.” 110 Cong. Rec. 7217 (1964). See 
Franks, supra, at 760 n. 16.

37 See Franks v. Bowman Transportation Co., supra, at 761; Vaas, supra, 
n. 35, at 435.
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pre-Act discrimination in such cases, the congressional judg-
ment was that Title VII should not outlaw the use of existing 
seniority lists and thereby destroy or water down the vested 
seniority rights of employees simply because their employer 
had engaged in discrimination prior to the passage of the Act.

To be sure, § 703 (h) does not immunize all seniority sys-
tems. It refers only to “bona fide” systems, and a proviso 
requires that any differences in treatment not be “the result 
of an intention to discriminate because of race ... or national 
origin . . . .” But our reading of the legislative history com-
pels us to reject the Government’s broad argument that no 
seniority system that tends to perpetuate pre-Act discrimina-
tion can be “bona fide.” To accept the argument would re-
quire us to hold that a seniority system becomes illegal simply 
because it allows the full exercise of the pre-Act seniority 
rights of employees of a company that discriminated before 
Title VII was enacted. It would place an affirmative obliga-
tion on the parties to the seniority agreement to subordinate 
those rights in favor of the claims of pre-Act discriminatees 
without seniority. The consequence would be a perversion of 
the congressional purpose. We cannot accept the invitation to 
disembowel § 703 (h) by reading the words “bona fide” as the 
Government would have us do.38 Accordingly, we hold that 
an otherwise neutral, legitimate seniority system does not be-
come unlawful under Title VII simply because it may per-

38 For the same reason, we reject the contention that the proviso in 
§ 703 (h), which bars differences in treatment resulting from “an intention 
to discriminate,” applies to any application of a seniority system that may 
perpetuate past discrimination. In this regard the language of the Justice 
Department memorandum introduced at the legislative hearings, see supra, 
at 351, is especially pertinent: “It is perfectly clear that when a worker is 
laid off or denied a chance for promotion because under established 
seniority rules he is ‘low man on the totem pole’ he is not being discrimi-
nated against because of his race. . . . Any differences in treatment based 
on established seniority rights would not be based on race and would not 
be forbidden by the title.” 110 Cong. Rec. 7207 (1964).
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petuate pre-Act discrimination. Congress did not intend to 
make it illegal for employees with vested seniority rights to 
continue to exercise those rights, even at the expense of pre- 
Act discriminatees.39

That conclusion is inescapable even in a case, such as this 
one, where the pre-Act discriminatees are incumbent employ-
ees who accumulated seniority in other bargaining units. Al-
though there seems to be no explicit reference in the legislative 
history to pre-Act discriminatees already employed in less 
desirable jobs, there can be no rational basis for distinguishing 
their claims from those of persons initially denied any job but 
hired later with less seniority than they might have had in the 
absence of pre-Act discrimination.40 We rejected any such

39 The legislative history of the 1972 amendments to Title VII, sum-
marized and discussed in Franks, 424 U. 8., at 764-765, n. 21; id., at 796- 
797, n. 18 (Pow el l , J., concurring in part and dissenting in part), in no 
way points to a different result. As the discussion in Franks indicates, 
that history is itself susceptible of different readings. The few broad 
references to perpetuation of pre-Act discrimination or “de facto segre-
gated job ladders,” see, e. g., 8. Rep. No. 92-415, pp. 5, 9 (1971); H. R. 
Rep. No. 92-238, pp. 8, 17 (1971), did not address the specific issue 
presented by this case. And the assumption of the authors of the Con-
ference Report that “the present case law as developed by the courts 
would continue to govern the applicability and construction of Title VII,” 
see Franks, supra, at 765 n. 21, of course does not foreclose our considera-
tion of that issue. More importantly, the section of Title VII that we 
construe here, §703 (h), was enacted in 1964, not 1972. The views of 
members of a later Congress, concerning different sections of Title VII, 
enacted after this litigation was commenced, are entitled to little if any 
weight. It is the intent of the Congress that enacted § 703 (h) in 1964, 
unmistakable in this case, that controls.

40 That Title VII did not proscribe the denial of fictional seniority to 
pre-Act discriminatees who got no job was recognized even in Quarles v. 
Philip Morris, Inc., 279 F. Supp. 505 (ED Va.), and its progeny. 
Quarles stressed the fact that the references in the legislative history were 
to employment seniority rather than departmental seniority. Id., at 516. 
In Local 189, United Papermakers & Paperworkers v. United States, 416 
F. 2d 980 (CA5), another leading case in this area, the court observed: 
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distinction in Franks, finding that it had “no support any-
where in Title VII or its legislative history,” 424 U. S., at 
768. As discussed above, Congress in 1964 made clear that 
a seniority system is not unlawful because it honors em-
ployees’ existing rights, even where the employer has en-
gaged in pre-Act discriminatory hiring or promotion practices. 
It would be as contrary to that mandate to forbid the exercise 
of seniority rights with respect to discriminatees who held 
inferior jobs as with respect to later hired minority employees 
who previously were denied any job. If anything, the latter 
group is the more disadvantaged. As in Franks, “ fit would 
indeed be surprising if Congress gave a remedy for the one 
[group] which it denied for the other.’ ” Ibid., quoting 
Phelps Dodge Corp. n . NLRB, 313 U. S. 177,187.41

(3)
The seniority system in this litigation is entirely bona fide. 

It applies equally to all races and ethnic groups. To the ex-
tent that it “locks” employees into non-line-driver jobs, it 

“No doubt, Congress, to prevent 'reverse discrimination’ meant to protect 
certain seniority rights that could not have existed but for previous racial 
discrimination. For example a Negro who had been rejected by an 
employer on racial grounds before passage of the Act could not, after being 
hired, claim to outrank whites who had been hired before him but after his 
original rejection, even though the Negro might have had senior status 
but for the past discrimination.” Id., at 994.

41 In addition, there is no reason to suppose that Congress intended in 
1964 to extend less protection to legitimate departmental seniority systems 
than to plantwide seniority systems. Then, as now, seniority was meas-
ured in a number of ways, including length of time with the employer, in a 
particular plant, in a department, in a job, or in a line of progression. 
See Aaron, Reflections on the Legal Nature and Enforceability of Seniority 
Rights, 75 Harv. L. Rev. 1532, 1534 (1962); Cooper & Sobol, Seniority 
and Testing under Fair Employment Laws: A General Approach to 
Objective Criteria of Hiring and Promotion, 82 Harv. L. Rev. 1598, 1602 
(1969). The legislative history contains no suggestion that any one system 
was preferred.



356 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

does so for all. The city drivers and servicemen who are dis-
couraged from transferring to line-driver jobs are not all 
Negroes or Spanish-surnamed Americans; to the contrary, the 
overwhelming majority are white. The placing of line drivers 
in a separate bargaining unit from other employees is rational, 
in accord with the industry practice, and consistent with 
National Labor Relation Board precedents.42 It is conceded 
that the seniority system did not have its genesis in racial 
discrimination, and that it was negotiated and has been main-
tained free from any illegal purpose. In these circumstances, 
the single fact that the system extends no retroactive seniority 
to pre-Act discriminatees does not make it unlawful.

Because the seniority system was protected by § 703 (h), 
the union’s conduct in agreeing to and maintaining the system 
did not violate Title VII. On remand, the District Court’s 
injunction against the union must be vacated.43

Ill
Our conclusion that the seniority system does not violate 

Title VII will necessarily affect the remedy granted to 
individual employees on remand of this litigation to the 
District Court. Those employees who suffered only pre-Act 
discrimination are not entitled to relief, and no person may

42 See Georgia Highway Express, 150 N. L. R. B. 1649, 1651: “The 
Board has long held that local drivers and over-the-road drivers constitute 
separate appropriate units where they are shown to be clearly defined, 
homogeneous, and functionally distinct groups with separate interests which 
can effectively be represented separately for bargaining purposes. ... In 
view of the different duties and functions, separate supervision, and different 
bases of payment, it is clear that the over-the-road drivers have divergent 
interests from those of the employees in the [city operations] unit . . . and 
should not be included in that unit.”

43 The union will properly remain in this litigation as a defendant so 
that full relief may be awarded the victims of the employer’s post-Act 
discrimination. Fed. Rule Civ. Proc. 19 (a). See EEOC v. Mac-
Millan Bloedel Containers, Inc., 503 F. 2d 1086, 1095 (CA6).
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be given retroactive seniority to a date earlier than the effec-
tive date of the Act. Several other questions relating to the 
appropriate measure of individual relief remain, however, for 
our consideration.

The petitioners argue generally that the trial court did 
not err in tailoring the remedy to the “degree of injury” suf-
fered by each individual employee, and that the Court of 
Appeals’ “qualification date” formula sweeps with too broad 
a brush by granting a remedy to employees who were not 
shown to be actual victims of unlawful discrimination. Spe-
cifically, the petitioners assert that no employee should be en-
titled to relief until the Government demonstrates that he was 
an actual victim of the company’s discriminatory practices; 
that no employee who did not apply for a line-driver job 
should be granted retroactive competitive seniority; and that 
no employee should be elevated to a line-driver job ahead 
of any current line driver on layoff status. We consider each 
of these contentions separately.

A
The petitioners’ first contention is in substance that the 

Government’s burden of proof in a pattern-or-practice case 
must be equivalent to that outlined in McDonnell Douglas v. 
Green. Since the Government introduced specific evidence 
of company discrimination against only some 40 employ-
ees, they argue that the District Court properly refused to 
award retroactive seniority to the remainder of the class of 
minority incumbent employees.

In McDonnell Douglas the Court considered “the order 
and allocation of proof in a private, non-class action challeng-
ing employment discrimination.” 411 U. S., at 800. We 
held that an individual Title VII complainant must carry the 
initial burden of proof by establishing a prima facie case of 
racial discrimination. On the specific facts there involved, 
we concluded that this burden was met by showing that a 
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qualified applicant, who was a member of a racial minority 
group, had unsuccessfully sought a job for which there was 
a vacancy and for which the employer continued thereafter 
to seek applicants with similar qualifications. This initial 
showing justified the inference that the minority applicant 
was denied an employment opportunity for reasons prohibited 
by Title VII, and therefore shifted the burden to the employer 
to rebut that inference by offering some legitimate, nondis- 
criminatory reason for the rejection. Id., at 802.

The company and union seize upon the McDonnell Douglas 
pattern as the only means of establishing a prima facie case of 
individual discrimination. Our decision in that case, how-
ever, did not purport to create an inflexible formulation. We 
expressly noted that “[t]he facts necessarily will vary in Title 
VII cases, and the specification ... of the prima facie proof 
required from [a plaintiff] is not necessarily applicable in 
every respect to differing factual situations.” Id., at 802 n. 
13. The importance of McDonnell Douglas lies, not in its 
specification of the discrete elements of proof there required, 
but in its recognition of the general principle that any Title 
VII plaintiff must carry the initial burden of offering evidence 
adequate to create an inference that an employment decision 
was based on a discriminatory criterion illegal under the Act.44

In Franks v. Bowman Transportation Co., the Court applied

44 The McDonnell Douglas case involved an individual complainant 
seeking to prove one instance of unlawful discrimination. An employer’s 
isolated decision to reject an applicant who belongs to a racial minority 
does not show that the rejection was racially based. Although the 
McDonnell Douglas formula does not require direct proof of discrimina-
tion, it does demand that the alleged discriminatee demonstrate at least 
that his rejection did not result from the two most common legitimate 
reasons on which an employer might rely to reject a job applicant: an 
absolute or relative lack of qualifications or the absence of a vacancy in 
the job sought. Elimination of these reasons for the refusal to hire is 
sufficient, absent other explanation, to create an inference that the decision 
was a discriminatory one.
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this principle in the context of a class action. The Franks 
plaintiffs proved, to the satisfaction of a District Court, that 
Bowman Transportation Co. “had engaged in a pattern of 
racial discrimination in various company policies, including 
the hiring, transfer, and discharge of employees.” 424 U. S., 
at 751. Despite this showing, the trial court denied seniority 
relief to certain members of the class of discriminatees because 
not every individual had shown that he was qualified for the 
job he sought and that a vacancy had been available. We held 
that the trial court had erred in placing this burden on the 
individual plaintiffs. By “demonstrating the existence of a 
discriminatory hiring pattern and practice” the plaintiffs had 
made out a prima facie case of discrimination against the 
individual class members; the burden therefore shifted to the 
employer “to prove that individuals who reapply were not in 
fact victims of previous hiring discrimination.” Id., at 772. 
The Franks case thus illustrates another means by which 
a Title VII plaintiff’s initial burden of proof can be met. The 
class there alleged a broad-based policy of employment dis-
crimination; upon proof of that allegation there were reason-
able grounds to infer that individual hiring decisions were 
made in pursuit of the discriminatory policy and to require 
the employer to come forth with evidence dispelling that 
inference.45

45 The holding in Franks that proof of a discriminatory pattern and prac-
tice creates a rebuttable presumption in favor of individual relief is consist-
ent with the manner in which presumptions are created generally. Pre-
sumptions shifting the burden of proof are often created to reflect judicial 
evaluations of probabilities and to conform with a party’s superior access 
to the proof. See C. McCormick, Law of Evidence §§ 337, 343 (2d ed. 
1972); James, Burdens of Proof, 47 Va. L. Rev. 51, 61 (1961). See also 
Keyes v. School Dist. No. 1, 413 U. S. 189, 208-209. These factors were 
present in Franks. Although the prima facie case did not conclusively 
demonstrate that all of the employer’s decisions were part of the proved 
discriminatory pattern and practice, it did create a greater likelihood that 
any single decision was a component of the overall pattern. Moreover, the 
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Although not all class actions will necessarily follow the 
Franks model, the nature of a pattern-or-practice suit brings 
it squarely within our holding in Franks. The plaintiff in a 
pattern-or-practice action is the Government, and its initial 
burden is to demonstrate that unlawful discrimination has 
been a regular procedure or policy followed by an employer or 
group of employers. See supra, at 336, and n. 16. At the 
initial, “liability” stage of a pattern-or-practice suit the Gov-
ernment is not required to offer evidence that each person for 
whom it will ultimately seek relief was a victim of the em-
ployer’s discriminatory policy. Its burden is to establish a 
prima facie case that such a policy existed. The burden then 
shifts to the employer to defeat the prima facie showing of a 
pattern or practice by demonstrating that the Government’s 
proof is either inaccurate or insignificant. An employer might 
show, for example, that the claimed discriminatory pattern is 
a product of pre-Act hiring rather than unlawful post-Act 
discrimination, or that during the period it is alleged to have 
pursued a discriminatory policy it made too few employment 
decisions to justify the inference that it had engaged in a 
regular practice of discrimination.46

finding of a pattern or practice changed the position of the employer to 
that of a proved wrongdoer. Finally, the employer was in the best position 
to show why any individual employee was denied an employment oppor-
tunity. Insofar as the reasons related to available vacancies or the 
employer’s evaluation of the applicant’s qualifications, the company’s 
records were the most relevant items of proof. If the refusal to hire was 
based on other factors, the employer and its agents knew best what those 
factors were and the extent to which they influenced the decisionmaking 
process.

46 The employer’s defense must, of course, be designed to meet the prima 
facie case of the Government. We do not mean to suggest that there are 
any particular limits on the type of evidence an employer may use. The 
point is that at the liability stage of a pattem-or-practice trial the focus 
often will not be on individual hiring decisions, but on a pattern of 
discriminatory decisionmaking. While a pattern might be demonstrated 
by examining the discrete decisions of which it is composed, the Govern- 
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If an employer fails to rebut the inference that arises from 
the Government’s prima facie case, a trial court may then 
conclude that a violation has occurred and determine the ap-
propriate remedy. Without any further evidence from the 
Government, a court’s finding of a pattern or practice justifies 
an award of prospective relief. Such relief might take the 
form of an injunctive order against continuation of the dis-
criminatory practice, an order that the employer keep records 
of its future employment decisions and file periodic reports 
with the court, or any other order “necessary to ensure the 
full enjoyment of the rights” protected by Title VII.47

When the Government seeks individual relief for the victims 
of the discriminatory practice, a district court must usually 
conduct additional proceedings after the liability phase of the 
trial to determine the scope of individual relief. The peti-
tioners’ contention in this case is that if the Government has 
not, in the course of proving a pattern or practice, already 
brought forth specific evidence that each individual was dis- 
criminatorily denied an employment opportunity, it must 
carry that burden at the second, “remedial” stage of trial. 
That basic contention was rejected in the Franks case. As 
was true of the particular facts in Franks, and as is typical of 
Title VII pattern-or-practice suits, the question of individual 
relief does not arise until it has been proved that the employer 
has followed an employment policy of unlawful discrimination. 
The force of that proof does not dissipate at the remedial stage 

merit’s suits have more commonly involved proof of the expected result 
of a regularly followed discriminatory policy. In such cases the employer’s 
burden is to provide a nondiscriminatory explanation for the apparently 
discriminatory result. See n. 20, supra, and cases cited therein.

47 The federal courts have freely exercised their broad equitable discre-
tion to devise prospective relief designed to assure that employers found 
to be in violation of § 707 (a) eliminate their discriminatory practices and 
the effects therefrom. See, e. g., cases cited in n. 51, infra. In this case 
prospective relief was incorporated in the parties’ consent decree. See 
n. 4, supra.
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of the trial. The employer cannot, therefore, claim that there 
is no reason to believe that its individual employment deci-
sions were discriminatorily based; it has already been shown to 
have maintained a policy of discriminatory decisionmaking.

The proof of the pattern or practice supports an inference 
that any particular employment decision, during the period in 
which the discriminatory policy was in force, was made in 
pursuit of that policy. The Government need only show that 
an alleged individual discriminatee unsuccessfully applied for 
a job48 and therefore was a potential victim of the proved 
discrimination. As in Franks, the burden then rests on the 
employer to demonstrate that the individual applicant was 
denied an employment opportunity for lawful reasons. See 
424 U. S., at 773 n. 32.

In Part II-A, supra, we have held that the District Court 
and Court of Appeals were not in error in finding that the 
Government had proved a systemwide pattern and practice 
of racial and ethnic discrimination on the part of the company. 
On remand, therefore, every post-Act minority group appli-
cant 49 for a line-driver position will be presumptively entitled 
to relief, subject to a showing by the company that its earlier 
refusal to place the applicant in a line-driver job was not 
based on its policy of discrimination.60

B
The Court of Appeals’ “qualification date” formula for re-

lief did not distinguish between incumbent employees who

48 Nonapplicants are discussed in Part III-B, infra.
49 Employees who initially applied for line-driver jobs and were hired in 

other jobs before the effective date of the Act, and who did not later apply 
for transfer to line-driver jobs, are part of the group of nonapplicants 
discussed infra.

50 Any nondiscriminatory justification offered by the company will be 
subject to further evidence by the Government that the purported reason 
for an applicant’s rejection was in fact a pretext for unlawful discrimina-
tion. McDonnell Douglas Corp. v. Green, 411 U. S., at 804-806.
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had applied for line-driver jobs and those who had not. The 
appellate court held that where there has been a showing of 
classwide discriminatory practices coupled with a seniority 
system that perpetuates the effects of that discrimination, an 
individual member of the class need not show that he unsuc-
cessfully applied for the position from which the class had 
been excluded. In support of its award of relief to all non-
applicants, the Court suggested that “as a practical matter . . . 
a member of the affected class may well have concluded that 
an application for transfer to an all White position such as 
[line driver] was not worth the candle.” 517 F. 2d, at 320.

The company contends that a grant of retroactive seniority 
to these nonapplicants is inconsistent with the make-whole 
purpose of a Title VII remedy and impermissibly will require 
the company to give preferential treatment to employees 
solely because of their race. The thrust of the company’s 
contention is that unless a minority-group employee actually 
applied for a line-driver job, either for initial hire or for 
transfer, he has suffered no injury from whatever discrimina-
tion might have been involved in the refusal of such jobs to 
those who actually applied for them.

The Government argues in response that there should be 
no “immutable rule” that nonapplicants are nonvictims, and 
contends that a determination whether nonapplicants have 
suffered from unlawful discrimination will necessarily vary 
depending on the circumstances of each particular case. The 
Government further asserts that under the specific facts of 
this case, the Court of Appeals correctly determined that all 
qualified nonapplicants were likely victims and were therefore 
presumptively entitled to relief.

The question whether seniority relief may be awarded to 
nonapplicants was left open by our decision in Franks, since 
the class at issue in that case was limited to “identifiable 
applicants who were denied employment . . . after the effec-
tive date ... of Title VII.” 424 U. S., at 750. We now 
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decide that an incumbent employee’s failure to apply for a job 
is not an inexorable bar to an award of retroactive seniority. 
Individual nonapplicants must be given an opportunity to 
undertake their difficult task of proving that they should be 
treated as applicants and therefore are presumptively entitled 
to relief accordingly.

(1)
Analysis of this problem must begin with the premise that 

the scope of a district court’s remedial powers under Title VII 
is determined by the purposes of the Act. Albemarle Paper 
Co. n . Moody, 422 U. S., at 417. In Griggs n . Duke Power Co., 
and again in Albemarle, the Court noted that a primary 
objective of Title VII is prophylactic: to achieve equal em-
ployment opportunity and to remove the barriers that have 
operated to favor white male employees over other employees. 
401 U. S., at 429-430; 422 U. 8., at 417. The prospect of 
retroactive relief for victims of discrimination serves this 
purpose by providing the “ ‘spur or catalyst which causes 
employers and unions to self-examine and to self-evaluate 
their employment practices and to endeavor to eliminate, so 
far as possible, the last vestiges’ ” of their discriminatory 
practices. Id., at 417-418. An equally important purpose of 
the Act is “to make persons whole for injuries suffered on 
account of unlawful employment discrimination.” Id., at 
418. In determining the specific remedies to be afforded, a 
district court is “to fashion such relief as the particular cir-
cumstances of a case may require to effect restitution.” 
Franks, 424 U. S., at 764.

Thus, the Court has held that the purpose of Congress in 
vesting broad equitable powers in Title VII courts was “to 
make possible the ‘fashion [ing] [of] the most complete relief 
possible,’ ” and that the district courts have “ ‘not merely the 
power but the duty to render a decree which will so far as 
possible eliminate the discriminatory effects of the past as 
well as bar like discrimination in the future.’ ” Albemarle,
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supra, at 421, 418. More specifically, in Franks we decided 
that a court must ordinarily award a seniority remedy unless 
there exist reasons for denying relief “ ‘which, if applied gen-
erally, would not frustrate the central statutory purposes of 
eradicating discrimination . . . and making persons whole for 
injuries suffered.’ ” 424 U. S., at 771, quoting Albemarle, 
supra, at 421.

Measured against these standards, the company’s assertion 
that a person who has not actually applied for a job can 
never be awarded seniority relief cannot prevail. The effects 
of and the injuries suffered from discriminatory employment 
practices are not always confined to those who were expressly 
denied a requested employment opportunity. A consistently 
enforced discriminatory policy can surely deter job applica-
tions from those who are aware of it and are unwilling to sub-
ject themselves to the humiliation of explicit and certain 
rejection.

If an employer should announce his policy of discrimina-
tion by a sign reading “Whites Only” on the hiring-office door, 
his victims would not be limited to the few who ignored the 
sign and subjected themselves to personal rebuffs. The same 
message can be communicated to potential applicants more 
subtly but just as clearly by an employer’s actual practices— 
by his consistent discriminatory treatment of actual appli-
cants, by the manner in which he publicizes vacancies, his re-
cruitment techniques, his responses to casual or tentative 
inquiries, and even by the racial or ethnic composition of that 
part of his work force from which he has discriminatorily 
excluded members of minority groups.51 When a person’s 

51 The far-ranging effects of subtle discriminatory practices have not 
escaped the scrutiny of the federal courts, which have provided relief 
from practices designed to discourage job applications from minority-group 
members. See, e. g., Franks v. Bowman Transportation Co., 495 F. 2d 
398, 418-419 (CA5) (public recruitment and advertising), rev’d on other 
grounds, 424 U. S. 747; Carter v. Gallagher, 452 F. 2d 315, 319 (CA8)
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desire for a job is not translated into a formal application 
solely because of his unwillingness to engage in a futile gesture 
he is as much a victim of discrimination as is he who goes 
through the motions of submitting an application.

In cases decided under the National Labor Relations Act, 
the model for Title Vil’s remedial provisions, Albemarle, 
supra, at 419; Franks, supra, at 769, the National Labor Rela-
tions Board, and the courts in enforcing its orders, have rec-
ognized that the failure to submit a futile application does 
not bar an award of relief to a person claiming that he was 
denied employment because of union affiliation or activity. 
In NLRB v. Nevada Consolidated Copper Corp., 316 U. S. 
105, this Court enforced an order of the Board directing an 
employer to hire, with retroactive benefits, former employees 
who had not applied for newly available jobs because of the 
employer’s well-known policy of refusing to hire union mem-
bers. See In re Nevada Consolidated Copper Corp., 26 
N. L. R. B. 1182, 1208, 1231. Similarly, when an application 
would have been no more than a vain gesture in light of em-
ployer discrimination, the Courts of Appeals have enforced 
Board orders reinstating striking workers despite the failure 
of individual strikers to apply for reinstatement when the 
strike ended. E. g., NLRB v. Park Edge Sheridan Meats, 
Inc., 323 F. 2d 956 (CA2); NLRB v. Valley Die Cast Corp., 
303 F. 2d 64 (CA6); Eagle-Picher Mining & Smelting Co. v. 
NLRB, 119 F. 2d 903 (CA8). See also Piasecki Aircraft Corp. 
v. NLRB, 280 F. 2d 575 (CA3); NLRB v. Anchor Rome Mills,

(recruitment); United States v. Jacksonville Terminal Co., 451 F. 2d, at 
458 (posting of job vacancies and job qualification requirements); United 
States v. Local No. 86, Ironworkers, 315 F. Supp. 1202, 1238, 1245-1246 
(WD Wash.) (dissemination of information), aff’d, 443 F. 2d 544 (CA9). 
While these measures may be effective in preventing the deterrence of 
future applicants, they afford no relief to those persons who in the past 
desired jobs but were intimidated and discouraged by employment 
discrimination.
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228 F. 2d 775 (CA5); NLRB v. Lummus Co., 210 F. 2d 377 
(CA5). Consistent-with the NLRA model, several Courts of 
Appeals have held in Title VII cases that a nonapplicant can 
be a victim of unlawful discrimination entitled to make-whole 
relief when an application would have been a useless act serv-
ing only to confirm a discriminatee’s knowledge that the job 
he wanted was unavailable to him. Acha v. Beame, 531 F. 2d 
648, 656 (CA2); Hairston v. McLean Trucking Co., 520 F. 2d 
226, 231-233 (CA4); Bing v. Roadway Express, Inc., 485 F. 2d 
441, 451 (CA5); United States v. N. L. Industries, Inc., 479 
F. 2d 354, 369 (CA8).

The denial of Title VII relief on the ground that the claim-
ant had not formally applied for the job could exclude from 
the Act’s coverage the victims of the most entrenched forms 
of discrimination. Victims of gross and pervasive discrimina-
tion could be denied relief precisely because the unlawful prac-
tices had been so successful as totally to deter job applica-
tions from members of minority groups. A per se prohibition 
of relief to nonapplicants could thus put beyond the reach 
of equity the most invidious effects of employment discrimina-
tion—those that extend to the very hope of self-realization. 
Such a per se limitation on the equitable powers granted to 
courts by Title VII would be manifestly inconsistent with the 
“historic purpose of equity to ‘secur [e] complete justice’ ” and 
with the duty of courts in Title VII cases “ ‘to render a decree 
which will so far as possible eliminate the discriminatory 
effects of the past.’ ” Albemarle Paper Co. v. Moody, 422 
U. S., at 418.

(2)
To conclude that a person’s failure to submit an application 

for a job does not inevitably and forever foreclose his entitle-
ment to seniority relief under Title VII is a far cry, however, 
from holding that nonapplicants are always entitled to such 
relief. A nonapplicant must show that he was a potential 
victim of unlawful discrimination. Because he is necessarily 
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claiming that he was deterred from applying for the job by the 
employer’s discriminatory practices, his is the not always easy 
burden of proving that he would have applied for the job had 
it not been for those practices. Cf. Mt. Healthy City Board 
of Education v. Doyle, 429 U. S. 274. When this burden is 
met, the nonapplicant is in a position analogous to that of an 
applicant and is entitled to the presumption discussed in Part 
III-A, supra.

The Government contends that the evidence it presented 
in this case at the liability stage of the trial identified all non-
applicants as victims of unlawful discrimination “with a fair 
degree of specificity,” and that the Court of Appeals’ deter-
mination that qualified nonapplicants are presumptively en-
titled to an award of seniority should accordingly be affirmed. 
In support of this contention the Government cites its proof 
of an extended pattern and practice of discrimination as evi-
dence that an application from a minority employee for a 
line-driver job would have been a vain and useless act. It 
further argues that since the class of nonapplicant discrimi- 
natees is limited to incumbent employees, it is likely that 
every class member was aware of the futility of seeking a line-
driver job and was therefore deterred from filing both an ini-
tial and a followup application.52

52 The limitation to incumbent employees is also said to serve the same 
function that actual job applications served in Franks: providing a means 
of distinguishing members of the excluded minority group from minority 
members of the public at large. While it is true that incumbency in 
this case and actual applications in Franks both serve to narrow what 
might otherwise be an impossible task, the statuses of nonincumbent 
applicant and nonapplicant incumbent differ substantially. The refused 
applicants in Franks had been denied an opportunity they clearly sought, 
and the only issue to be resolved was whether the denial was pursuant to 
a proved discriminatory practice. Resolution of the nonapplicant’s claim, 
however, requires two distinct determinations: that he would have applied 
but for discrimination and that he would have been discriminatorily 
rejected had he applied. The mere fact of incumbency does not resolve 
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We cannot agree. While the scope and duration of the 
company’s discriminatory policy can leave little doubt that 
the futility of seeking line-driver jobs was communicated to 
the company’s minority employees, that in itself is insufficient. 
The known prospect of discriminatory rejection shows only 
that employees who wanted line-driving jobs may have been 
deterred from applying for them. It does not show which of 
the nonapplicants actually wanted such jobs, or which pos-
sessed the requisite qualifications.53 There are differences 
between city- and line-driving jobs.54 for example, but the 
desirability of the latter is not so self-evident as to warrant 
a conclusion that all employees would prefer to be line drivers 
if given a free choice.55 Indeed, a substantial number of white 

the first issue, although it may tend to support a nonapplicant’s claim to 
the extent that it shows he was willing and competent to work as a driver, 
that he was familiar with the tasks of line drivers, etc. An incumbent’s 
claim that he would have applied for a line-driver job would certainly be 
more superficially plausible than a similar claim by a member of the general 
public who may never have worked in the trucking industry or heard of 
the company prior to suit.

53 Inasmuch as the purpose of the nonapplicant’s burden of proof will be 
to establish that his status is similar to that of the applicant, he must bear 
the burden of coming forward with the basic information about his quali-
fications that he would have presented in an application. As in Franks, 
and in accord with Part III-A, supra, the burden then will be on the 
employer to show that the nonapplicant was nevertheless not a victim of 
discrimination. For example, the employer might show that there were 
other, more qualified persons who would have been chosen for a particular 
vacancy, or that the nonapplicant’s stated qualifications were insufficient. 
See Franks, 424 U. 8., at 773 n. 32.

54 Of the employees for whom the Government sought transfer to line-
driving jobs, nearly one-third held city-driver positions.

55 The company’s line drivers generally earned more annually than its 
city drivers, but the difference varied from under $1,000 to more than $5,000 
depending on the terminal and the year. In 1971 city drivers at two 
California terminals, “LOS” and San Francisco, earned substantially more 
than the line drivers at those terminals. In addition to earnings, line 
drivers have the advantage of not being required to load and unload their 
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city drivers who were not subjected to the company’s dis-
criminatory practices were apparently content to retain their 
city jobs.56

In order to fill this evidentiary gap, the Government argues 
that a nonapplicant’s current willingness to transfer into a 
line-driver position confirms his past desire for the job. An 
employee’s response to the court-ordered notice of his entitle-
ment to relief57 demonstrates, according to this argument, that

trucks. City drivers, however, have regular working hours, are not 
required to spend extended periods away from home and family, and do 
not face the hazards of long-distance driving at high speeds. As the Gov-
ernment acknowledged at argument, the jobs are in some sense "parallel”— 
some may prefer one job and some may prefer another.

The District Court found generally that line-driver jobs "are considered 
the most desirable of the driving jobs.” That finding is not challenged 
here, and we see no reason to disturb it. We observe only that the 
differences between city and line driving were not such that it can be said 
with confidence that all minority employees free from the threat of dis-
criminatory treatment would have chosen to give up city for line driving.

56 In addition to the futility of application, the Court of Appeals seems to 
have relied on the minority employees’ accumulated seniority in non-line-
driver positions in concluding that nonapplicants had been unlawfully de-
terred from applying. See 517 F. 2d, at 318, 320. The Government adopts 
that theory here, arguing that a nonapplicant who has accrued time at the 
company would be unlikely to have applied for transfer because he would 
have had to forfeit all of his competitive seniority and the job security 
that went with it. In view of our conclusion in Part II-B, supra, this 
argument detracts from rather than supports a nonapplicant’s entitlement 
to refief. To the extent that an incumbent was deterred from applying by 
his desire to retain his competitive seniority, he simply did not want a 
line-driver job requiring him to start at the bottom of the “board.” Those 
nonapplicants who did not apply for transfer because they were unwilling 
to give up their previously acquired seniority suffered only from a lawful 
deterrent imposed on all employees regardless of race or ethnicity. The 
nonapplicant’s remedy in such cases is limited solely to the relief, if any, 
to which he may be entitled because of the discrimination he encountered 
at a time when he wanted to take a starting line-driver job.

57 The District Court’s final order required that the company notify each 
minority employee of the relief he was entitled to claim. The employee was 
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the employee would have sought a line-driver job when he 
first became qualified to fill one, but for his knowledge of the 
company’s discriminatory policy.

This assumption falls short of satisfying the appropriate 
burden of proof. An employee who transfers into a line-
driver unit is normally placed at the bottom of the seniority 
“board.” He is thus in jeopardy of being laid off and must, 
at best, suffer through an initial period of bidding on only the 
least desirable runs. See supra, at 343-344, and n. 25. Non-
applicants who chose to accept the appellate court’s post hoc 
invitation, however, would enter the line-driving unit with 
retroactive seniority dating from the time they were first 
qualified. A willingness to accept the job security and bid-
ding power afforded by retroactive seniority says little about 
what choice an employee would have made had he previously 
been given the opportunity freely to choose a starting line-
driver job. While it may be true that many of the nonappli-
cant employees desired and would have applied for line-driver 
jobs but for their knowledge of the company’s policy of dis-
crimination, the Government must carry its burden of proof, 
with respect to each specific individual, at the remedial hear-
ings to be conducted by the District Court on remand.58

C
The task remaining for the District Court on remand 

will not be a simple one. Initially, the court will have to 
make a substantial number of individual determinations in 
deciding which of the minority employees were actual victims 

then required to indicate, within 60 days, his willingness to accept the relief. 
Under the decision of the Court of Appeals, the relief would be qualifica-
tion-date seniority.

58 While the most convincing proof would be some overt act such as a 
pre-Act application for a line-driver job, the District Court may find 
evidence of an employee’s informal inquiry, expression of interest, or even 
unexpressed desire credible and convincing. The question is a factual one 
for determination by the trial judge.
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of the company’s discriminatory practices. After the victims 
have been identified, the court must, as nearly as possible, 
11 ‘recreate the conditions and relationships that would have 
been had there been no’ ” unlawful discrimination. Franks, 
424 U. S., at 769. This process of recreating the past will 
necessarily involve a degree of approximation and imprecision. 
Because the class of victims may include some who did not 
apply for line-driver jobs as well as those who did, and because 
more than one minority employee may have been denied each 
line-driver vacancy, the court will be required to balance the 
equities of each minority employee’s situation in allocating 
the limited number of vacancies that were discriminatorily 
refused to class members.

Moreover, after the victims have been identified and their 
rightful place determined, the District Court will again be 
faced with the delicate task of adjusting the remedial interests 
of discriminatees and the legitimate expectations of other 
employees innocent of any wrongdoing. In the pre judgment 
consent decree, see n. 4, supra, the company and the Gov-
ernment agreed that minority employees would assume 
line-driver positions that had been discriminatorily denied to 
them by exercising a first-priority right to job vacancies at the 
company’s terminals. The decree did not determine what 
constituted a vacancy, but in its final order the trial court 
defined “vacancy” to exclude any position that became avail-
able while there were laid-off employees awaiting an oppor-
tunity to return to work. Employees on layoff were given a 
preference to fill whatever openings might occur at their ter-
minals during a three-year period after they were laid off.59

59 Paragraph 9 (a) of the trial court’s final order provided:
“A ‘vacancy’ as used in this Order, shall include any opening which is 

caused by the transfer or promotion to a position outside the bargaining 
unit, death, resignation or final discharge of an incumbent, or by an 
increase in operations or business where, ordinarily, additional employees 
would be put to work. A vacancy shall not exist where there are laid 
off employees on the seniority roster where the opening occurs. Such laid 



TEAMSTERS v. UNITED STATES 373

324 Opinion of the Court

The Court of Appeals rejected the preference and held that all 
but “purely temporary” vacancies were to be filled according 
to an employee’s seniority, whether as a member of the class 

off employees shall have a preference to fill such laid off positions when 
these again become open without competition from the individuals granted 
relief in this case. However, if such layoff continues for three consecutive 
years the position will be deemed as 'vacant’ with the right of all concerned 
to compete for the position, using their respective seniority dates, including 
those provided for in this Order.”

The trial court’s use of a three-year recall right is apparently derived 
from provisions in the collective-bargaining agreements. Article 5 of the 
National Master Freight Agreement (NMFA) establishes the seniority 
rights of employees covered by the Agreement. Under Art. 5, “[seniority 
rights for employees shall prevail .... Seniority shall only be broken by 
discharge, voluntary quit, [or] more than a three (3) year layoff.” § 1. 
As is evident, the three-year layoff provision in the NMFA determines only 
when an employee shall lose all of his accumulated seniority; it does not 
determine either the order of layoff or the order of recall. Subject to 
other terms of the NMFA, Art. 2, §2, “[t]he extent to which seniority 
shall be applied as well as the methods and procedures of such application” 
are left to the Supplemental Agreements. Art. 5, § 1. The Southern 
Conference Area Over-the-Road Supplemental Agreement, covering line 
drivers in the Southern Conference, also provides for a complete loss of 
seniority rights after a three-year layoff, Art. 42, § 1, and further provides 
that in the event of a reduction in force “the last employee hired shall be 
laid off first and when the force is again increased, the employees are to be 
returned to work in the reverse order in which they were laid off,” Art. 42, 
§3.

This order of layoff and recall, however, is limited by the NMFA in at 
least two situations involving an influx of employees from outside a ter-
minal. Art. 5, §3 (a)(1) (merger with a solvent company), §5 (b)(2) 
(branch closing with transfer of operations to another branch). In these 
cases the NMFA provides for “dovetailing” the seniority rights of active 
and laid-off employees at the two facilities involved. Ibid.; see also 
NMFA, Art 15 (honoring Military Selective Service Act of 1967).» The 
NMFA also recognizes that “questions of accrual, interpretation or applica-
tion of seniority rights may arise which are not covered by the general 
rules set forth,” and provides a procedure for resolution of unforeseen 
seniority problems. Art. 5, § 7. Presumably § 7 applies to persons claim-
ing discriminatory denial of jobs and seniority in violation of Art. 38, 
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discriminated against or as an incumbent line driver on layoff. 
517 F. 2d, at 322-323.

As their final contention concerning the remedy, the com-
pany and the union argue that the trial court correctly made 
the adjustment between the competing interests of discrim- 
inatees and other employees by granting a preference to laid- 
off employees, and that the Court of Appeals erred in disturb-
ing it. The petitioners therefore urge the reinstatement of 
that part of the trial court’s final order pertaining to the rate 
at which victims will assume their rightful places in the line-
driver hierarchy.60

Although not directly controlled by the Act,61 the extent to

which prohibits discrimination in hiring as well as classification of employees 
so as to deprive them of employment opportunities on account of race or 
national origin. See n. 29, supra. The District Court apparently did not 
consider these provisions when it determined the recall rights of employees 
on layoff.

60 In their briefs the petitioners also challenge the trial court’s modifica-
tion of the interterminal transfer rights of line drivers in the Southern 
Conference. See n. 10, supra. This question was not presented in either 
petition for certiorari and therefore is not properly before us. This Court’s 
Rule 23 (l)(c). Our disposition of the claim that is presented, however, 
will permit the trial court to reconsider any part of the balance it struck 
in dealing with this issue.

61 The petitioners argue that to permit a victim of discrimination to use 
his rightful-place seniority to bid on a line-driver job before the recall of 
all employees on layoff would amount to a racial or ethnic preference in 
violation of § 703 (j) of the Act. Section 703 (j) provides no support for 
this argument. It provides only that Title VII does not require an 
employer to grant preferential treatment to any group in order to rectify 
an imbalance between the composition of the employer’s work force and the 
makeup of the population at large. See n. 20, supra. To allow identifiable- 
victims of unlawful discrimination to participate in a layoff recall is not 
the kind of “preference” prohibited by §703 (j). If a discriminatee is 
ultimately allowed to secure a position before a laid-off line driver, a 
question we do not now decide, he will do so because of the bidding power 
inherent in his rightful-place seniority, and not because of a preference 
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which the legitimate expectations of nonvictim employees 
should determine when victims are restored to their rightful 
place is limited by basic principles of equity. In devising and 
implementing remedies under Title VII, no less than in for-
mulating any equitable decree, a court must draw on the 
“qualities of mercy and practicality [that] have made equity 
the instrument for nice adjustment and reconciliation between 
the public interest and private needs as well as between com-
peting private claims.” Hecht Co. v. Bowles, 321 U. S. 321, 
329-330. Cf. Phelps Dodge Corp. v. NLRB, 313 U. S., at 
195-196, modifying 113 F. 2d 202 (CA2); 19 N. L. R. B. 
547, 600; Franks, 424 U. S., at 798-799 (Powell , J., con-
curring in part and dissenting in part). Especially when 
immediate implementation of an equitable remedy threatens 
to impinge upon the expectations of innocent parties, the 
courts must “look to the practical realities and necessities 
inescapably involved in reconciling competing interests,” in 
order to determine the “special blend of what is necessary, 
what is fair, and what is workable.” Lemon v. Kurtzman, 
411 V. S. 192, 200-201 (opinion of Burge r , C. J.).

Because of the limited facts now in the record, we decline 
to strike the balance in this Court. The District Court did 
not explain why it subordinated the interests of class members 
to the contractual recall expectations of other employees on 
layoff. When it made that determination, however, it was 
considering a class of more than 400 minority employees, all 
of whom had been granted some preference in filling line-
driver vacancies. The overwhelming majority of these were 
in the District Court’s subclass three, composed of those 
employees with respect to whom neither the Government nor 
the company had presented any specific evidence on the ques-
tion of unlawful discrimination. Thus, when the court consid-
ered the problem of what constituted a line-driver “vacancy” 

based on race. See Franks, 424 U. S., at 792 (Pow el l , J., concurring in 
part and dissenting in part).
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to be offered to class members, it may have been influenced 
by the relatively small number of proved victims and the 
large number of minority employees about whom it had no 
information. On the other hand, the Court of Appeals rede-
fined “vacancy” in the context of what it believed to be a class 
of more than 400 employees who had actually suffered from 
discrimination at the behest of both the company and the 
union, and its determination may well have been influenced 
by that understanding. For the reasons discussed in this 
opinion, neither court’s concept was completely valid.

After the evidentiary hearings to be conducted on remand, 
both the size and the composition of the class of minority 
employees entitled to relief may be altered substantially. 
Until those hearings have been conducted and both the num-
ber of identifiable victims and the consequent extent of neces-
sary relief have been determined, it is not possible to evaluate 
abstract claims concerning the equitable balance that should 
be struck between the statutory rights of victims and the 
contractual rights of nonvictim employees. That determina-
tion is best left, in the first instance, to the sound equitable 
discretion of the trial court.62 See Franks n . Bowman Trans-
portation Co., supra, at 779; Albemarle Paper Co. v. Moody, 
422 U. S., at 416. We observe only that when the court exer-
cises its discretion in dealing with the problem of laid-off 
employees in light of the facts developed at the hearings on 
remand, it should clearly state its reasons so that meaningful 
review may be had on appeal. See Franks, supra, at 774; 
Albemarle Paper Co. n . Moody, supra, at 421 n. 14.

For all the reasons we have discussed, the judgment of the 
Court of Appeals is vacated, and the cases are remanded to the

62 Other factors, such as the number of victims, the number of non-
victim employees affected and the alternatives available to them, and the 
economic circumstances of the industry may also be relevant in the exer-
cise of the District Court’s discretion. See Franks, supra, at 796 n. 17 
(Pow el l , J., concurring in part and dissenting in part).
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District Court for further proceedings consistent with this 
opinion.

It is so ordered.

Mr . Just ice  Marsh all , with whom Mr . Justice  Brennan  
joins, concurring in part and dissenting in part.

I agree with the Court that the United States proved 
that petitioner T. I. M. E.-D. C. was guilty of a pattern or 
practice of discriminating against blacks and Spanish-surnamed 
Americans in hiring line drivers. I also agree that incumbent 
minority-group employees who show that they applied for a 
line-driving job or that they would ,bave applied but for the 
company’s unlawful acts are presumptively entitled to the full 
measure of relief set forth in our decision last Term in Franks 
v. Bowman Transportation Co., 424 U. S. 747 (1976).1 But I 
do not agree that Title VII permits petitioners to treat Negro 
and Spanish-surnamed line drivers differently from other 
drivers who were hired by the company at the same time sim-
ply because the former drivers were prevented by the company 
from acquiring seniority over the road. I therefore dissent 

1 In stating that the task nonapplicants face in proving that they should 
be treated like applicants is “difficult,” ante, at 364, I understand the 
Court simply to be addressing the facts of this case. There may well be 
cases in which the jobs that the nonapplicants seek are so clearly more 
desirable than their present jobs that proving that but for the employer’s 
discrimination the nonapplicants previously would have applied will be 
anything but difficult.

Even in the present case, however, I believe the Court unnecessarily 
adds to the nonapplicants’ burden. While I agree that proof of a 
nonapplicant’s current willingness to accept a line-driver job is not 
dispositive of the question of whether the company’s discrimination deterred 
the nonapplicant from applying in the past, I do not agree that current 
willingness “says little,” see ante, at 371, about past willingness. In my 
view, we would do well to leave questions of this sort concerning the 
weight to be given particular pieces of evidence to the district courts, 
rather than attempting to resolve them through overly broad and ulti-
mately meaningless generalizations.
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from that aspect of the Court’s holding, and from the limita-
tions on the scope of the remedy that follow from it.

As the Court quite properly acknowledges, ante, at 349-350, 
the seniority provision at issue here clearly would violate Title 
VII absent § 703 (h), 42 U. S. C. § 2000e-2 (h), which ex-
empts at least some seniority systems from the reach of the 
Act. Title VII prohibits an employer from “classify [ing] his 
employees ... in any way which would deprive or tend to 
deprive any individual of employment opportunities or other-
wise adversely affect his status as an employee, because of 
such individual’s race, color, religion, sex or national origin.” 
42 U. S. C. § 2000e-2 (M)(2) (1970 ed., Supp. V). “Under 
the Act, practices, procedures, or tests neutral on their face, 
and even neutral in terms of intent, cannot be maintained if 
they operate to ‘freeze’ the status quo of prior discriminatory 
employment practices.” Griggs v. Duke Power Co., 401 U. S. 
424, 430 (1971) (emphasis added). Petitioners’ seniority sys-
tem does precisely that: it awards the choicest jobs and other 
benefits to those possessing a credential—seniority—which, 
due to past discrimination, blacks and Spanish-surnamed 
employees were prevented from acquiring. Consequently, 
“[e]very time a Negro worker hired under the old segregated 
system bids against a white worker in his job slot, the old 
racial classification reasserts itself, and the Negro suffers anew 
for his employer’s previous bias.” Local 189, United Paper-
makers & Paperworkers v. United States, 416 F. 2d 980, 988 
(CA5 1969) (Wisdom, J.), cert, denied, 397 U. S. 919 (1970).

As the Court also concedes, with a touch of understatement, 
“the view that § 703 (h) does not immunize seniority systems 
that perpetuate the effects of prior discrimination has much 
support.” Ante, at 346 n. 28. Without a single dissent, 
six Courts of Appeals have so held in over 30 cases,2 and two

2 Acha v. Beame, 531 F. 2d 648 (CA2 1976); United States v. Bethlehem 
Steel Corp., 446 F. 2d 652 (CA2 1971); Nance v. Union Carbide Corp., 
540 F. 2d 718 (CA4 1976), cert, pending, Nos. 76-824, 76-838; Patterson
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other Courts of Appeals have indicated their agreement, also 
without dissent.3 In an unbroken line of cases, the Equal 
Employment Opportunity Commission has reached the same

v. American Tobacco Co., 535 F, 2d 257 (CA4), cert, denied, 429 U. S. 920 
(1976); Russell v. American Tobacco Co., 528 F. 2d 357 (CA4 1975), cert, 
denied, 425 U. S. 935 (1976); Hairston v. McLean Trucking Co., 520 F. 2d 
226 (CA4 1975); United States v. Chesapeake & Ohio R. Co., 471 F. 2d 
582 (CA4 1972), cert, denied sub nom. Railroad Trainmen v. United States, 
411 U. S. 939 (1973); Robinson v. Lorillard Corp., 444 F. 2d 791 (CA4), 
cert, dismissed, 404 U. S. 1006 (1971); Griggs v. Duke Power Co., 
420 F. 2d 1225 (CA4 1970), rev’d on other grounds, 401 U. S. 424 (1971); 
Swint v. Pullman-Standard, 539 F. 2d 77 (CA5 1976); Sagers v. Yellow 
Freight System, 529 F. 2d 721 (CA5 1976); Sdbdla v. Western Gillette, 
Inc., 516 F. 2d 1251 (CA5 1975), cert, pending, Nos. 75-788, 76-1060; 
Gamble v. Birmingham Southern R. Co., 514 F. 2d 678 (CA5 1975); 
Resendis n . Lee Way Motor Freight, Inc., 505 F. 2d 69 (CA5 1974); 
Herrera v. Yellow Freight System, Inc., 505 F. 2d 66 (CA5 1974); Carey v. 
Greyhound Bus Co., 500 F. 2d 1372 (CA5 1974); Pettway v. American Cast 
Iron Pipe Co., 494 F. 2d 211 (CA5 1974); Johnson v. Goodyear Tire & 
Rubber Co., 491 F. 2d 1364 (CA5 1974); Bing v. Roadway Express, Inc., 
485 F. 2d 441 (CA5 1973); United States v. Georgia Power Co., 474 F. 2d 
906 (CA5 1973); United States v. Jacksonville Terminal Co., 451 F. 2d 418 
(CA5 1971), cert, denied, 406 U. S. 906 (1972); Long v. Georgia Krajt Co., 
450 F. 2d 557 (CA5 1971); Taylor v. Armco Steel Corp., 429 F. 2d 498 
(CA5 1970); Local 189, United Papermakers & Paperworkers v. United 
States, 416 F. 2d 980 (CA5 1969), cert, denied, 397 U. S. 919 (1970); 
EEOC v. Detroit Edison Co., 515 F. 2d 301 (CA6 1975), cert, pending, 
Nos. 75-220, 75-221, 75-239, 75-393; Palmer v. General Mills, Inc., 513 
F. 2d 1040 (CA6 1975); Head v. Timken Roller Bearing Co., 486 F. 2d 870 
(CA6 1973); Bailey v. American Tobacco Co., 462 F. 2d 160 (CA6 1972); 
Rogers v. International Paper Co., 510 F. 2d 1340 (CA8), summarily va-
cated and remanded, 423 U. S. 809 (1975); United States v. N. L. Indus-
tries, Inc., 479 F. 2d 354 (CA8 1973); Gibson n . Longshoremen, 543 F. 2d 
1259 (CA9 1976); United States n . Navajo Freight Lines, Inc., 525 F. 2d 
1318 (CA9 1975).

The leading case in this line is a District Court decision, Quarles v. Philip 
Morris, Inc., 279 F. Supp. 505 (ED Va. 1968).

3 Bowe v. Colgate, Palmolive Co., 489 F. 2d 896 (CA7 1973); Jones v. 
Lee Way Motor Freight, Inc., 431 F. 2d 245 (CAIO 1970), cert, denied, 
401 U. S.954 (1971).

I agree with the Court, ante, at 346 n. 28, that the results in a large 
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conclusion.4 And the overwhelming weight of scholarly 
opinion is in accord.5 Yet for the second time this Term, see 
General Electric Co. n . Gilbert, 429 U. S. 125 (1976), a major-
ity of this Court overturns the unanimous conclusion of the 
Courts of Appeals and the EEOC concerning the scope of 
Title VII. Once again, I respectfully disagree.

number of the Quarles line of cases can survive today’s decision. That the 
instant seniority system “is rational, in accord with the industry prac-
tice, . . . consistent with NLRB precedents [,] . . . did not have its genesis 
in racial discrimination, and . . . was negotiated and has been maintained 
free from any illegal purpose,” ante, at 356, distinguishes the facts of this 
case from those in many of the prior decisions.

4CCH Empl. Prac. Guide (1976) fl 6481, 6448, 6441, 6400, 6399, 6395, 
6382; CCH EEOC Decisions (1973) fl6373, 6370, 6366, 6365, 6355, 6334, 
6313, 6272, 6223, 6217, 6214, 6211, 6197, 6195, 6188, 6176, 6169, 6044.

5Blumrosen, Seniority & Equal Employment Opportunity: A Glimmer 
of Hope, 23 Rutgers L. Rev. 268 (1969); Cooper & Sobol, Seniority and 
Testing Under Fair Employment Laws: A General Approach to Objective 
Criteria of Hiring and Promotion, 82 Harv. L. Rev. 1598 (1969); Fine: 
Plant Seniority and Minority Employees: Title Vil’s Effect on Layoffs, 47 
U. Colo. L. Rev. 73 (1975); Gould, Seniority and the Black Worker: 
Reflections on Quarles and its Implications, 47 Texas L. Rev. 1039 (1969); 
Poplin, Fair Employment in a Depressed Economy: The Layoff Problem, 
23 UCLA L. Rev. 177 (1975); S. Ross, Reconciling Plant Seniority 
with Affirmative Action and Anti-Discrimination, in New York University, 
Twenty-Eighth Annual Conference on Labor 231 (1976); Developments in 
the Law—Employment Discrimination and Title VII of the Civil Rights 
Act of 1964, 84 Harv. L. Rev. 1109, 1157-1164 (1971); Comment, Last 
Hired, First Fired Seniority, Layoffs, and Title VII: Questions of Liability 
and Remedy, 11 Colum. J. Law & Soc. Prob. 343 (1975); Note, The 
Problem of Last Hired, First Fired: Retroactive Seniority as a Remedy 
Under Title VII, 9 Ga. L. Rev. 611 (1975); Note, Last Hired, First Fired 
Layoffs and Title VII, 88 Harv. L. Rev. 1544 (1975); Note, Title VII, 
Seniority Discrimination, and the Incumbent Negro, 80 Harv. L. Rev. 1260 
(1967); Comment, Title VII and Seniority Systems: Back to the Foot of 
the Line? 64 Ky. L. Rev. 114 (1975); Comment, Layoffs and Title VII: 
The Conflict Between Seniority and Equal Employment Opportunities, 
1975 Wis. L. Rev. 791; 1969 Duke L. J. 1091; 46 N. C. L. Rev. 891 (1968).
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I
Initially, it is important to bear in mind that Title VII is a 

remedial statute designed to eradicate certain invidious em-
ployment practices. The evils against which it is aimed are 
defined broadly: “to fail ... to hire or to discharge . . . or 
otherwise to discriminate . . . with respect to . . . compensa-
tion, terms, conditions, or privileges of employment,” and 
“to limit, segregate, or classify . . . in any way which would 
deprive or tend to deprive any individual of employment op-
portunities or otherwise adversely affect his status.” 42 
U. S. C. § 2000e-2 (a) (1970 ed., Supp. V) (emphasis added). 
Section 703 (h) carves out an exemption from these broad 
prohibitions. Accordingly, under longstanding principles of 
statutory construction, the Act should “be given a liberal 
interpretation . . . [and] exemptions from its sweep should 
be narrowed and limited to effect the remedy intended.” 
Piedmont & Northern R. Co. v. ICC, 286 U. S. 299, 311—312 
(1932); see also Spokane & Inland R. Co. v. United States, 
241 U. S. 344, 350 (1916); United States v. Dickson, 15 Pet. 
141, 165 (1841) (Story, J.). Unless a seniority system that 
perpetuates discrimination falls “plainly and unmistakably 
within [the] terms and spirit” of § 703 (h), A. H. Phillips, Inc. 
v. Walling, 324 U. S. 490, 493 (1945), the system should be 
deemed unprotected. I submit that whatever else may be 
true of the section, its applicability to systems that perpetuate 
past discrimination is not “plainly and unmistakably” clear.

The language of § 703 (h) provides anything but clear sup-
port for the Court’s holding. That section provides, in per-
tinent part:

“[I]t shall not be an unlawful employment practice for 
an employer to apply different standards of compensation, 
or different terms, conditions or privileges of employment 
pursuant to a bona fide seniority . . . system . . . provided 
that such differences are not the result of an intention to 
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discriminate because of race, color, religion, sex, or na-
tional origin . . . .” (Emphasis added.)

In this case, however, the different “privileges of employment” 
for Negroes and Spanish-surnamed Americans, on the one 
hand, and for all others, on the other hand, produced by 
petitioners’ seniority system are precisely the result of prior, 
intentional discrimination in assigning jobs; but for that dis-
crimination, Negroes and Spanish-surnamed Americans would 
not be disadvantaged by the system. Thus, if the proviso is 
read literally, the instant case falls squarely within it, thereby 
rendering § 703 (h) inapplicable. To avoid this result the 
Court is compelled to reconstruct the proviso to read: pro-
vided that such a seniority system “did not have its genesis in 
racial discrimination, and that it was negotiated and has been 
maintained free from any illegal purpose.” Ante, at 356.

There are no explicit statements in the legislative history of 
Title VII that warrant this radical reconstruction of the 
proviso. The three documents placed in the Congressional 
Record by Senator Clark concerning seniority all were written 
many weeks before the Mansfield-Dirksen amendment con-
taining § 703 (h) was introduced. Accordingly, they do not 
specifically discuss the meaning of the proviso.6 More im-

6 The three documents, quoted in full in Franks v. Bowman Transpor-
tation Co., 424 U. S. 747, 759-761, nn. 15-16 (1976), and in substantial part 
in today’s decision, ante, at 350-351, and n. 36, are (1) the Clark-Case 
Interpretive Memorandum, 110 Cong. Rec. 7212-7215 (1964); (2) the 
Justice Department Reply to Arguments Made by Senator Hill, id., at 7207; 
and (3) Senator Clark’s Response to the Dirksen Memorandum, id., at 
7216-7218. They were all placed in the Congressional Record of April 8, 
1964, but were not read aloud during the debates. The Mansfield-Dirksen 
amendment was presented by Senator Dirksen on May 26, 1964. Id., at 
11926.

A few general statements also were made during the course of the 
debates concerning Title Vil’s impact on seniority, but these statements 
add nothing to the analysis contained in the documents. See id., at 1518 
(Rep. Cellar); id., at 6549, 11848 (Sen. Humphrey); id., at 6563-6564
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portantly, none of the documents addresses the general prob-
lem of seniority systems that perpetuate discrimination. 
Not surprisingly, Congress simply did not think of such sub-
tleties in enacting a comprehensive, pathbreaking Civil Rights 
Act.7 To my mind, this is dispositive. Absent unambiguous 
statutory language or an authoritative statement in the legis-
lative history legalizing seniority systems that continue past 
wrongs, I do not see how it can be said that the § 703 (h) 
exemption “plainly and unmistakably” applies.

II
Even if I were to agree that this case properly can be 

decided on the basis of inferences as to Congress’ intent, I 
still could not accept the Court’s holding. In my view, the 
legislative history of the 1964 Civil Rights Act does not sup-
port the conclusion that Congress intended to legalize seniority 
systems that perpetuate discrimination, and administrative 
and legislative developments since 1964 positively refute that 
conclusion. .

The Court’s decision to uphold seniority systems that per-
petuate post-Act discrimination—that is, seniority systems 
that treat Negroes and Spanish-sumamed Americans who be-
come line drivers as new employees even though, after the 
effective date of Title VII, these persons were discriminatorily 
assigned to city-driver jobs where they accumulated senior-
ity—is explained in a single footnote. Ante, at 348 n. 30. 
That footnote relies almost entirely on United Air Lines, Inc.

(Sen. Kuchel); id., at 9113 (Sen. Keating); id., at 15893 (Rep. 
McCulloch).

7 In amending Title VII in 1972, Congress acknowledged its own prior 
naivete:

"In 1964, employment discrimination tended to be viewed as a series of 
isolated and distinguishable events, for the most part due to ill-will on the 
part of some identifiable individual or organization. . . . Experience has 
shown this view to be false.” S. Rep. No. 92-415, p. 5 (1971).
See H. R. Rep. No. 92-238, p. 8 (1971).
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v. Evans, post, p. 553. But like the instant decision, Evans is 
devoid of any analysis of the legislative history of § 703 (h); 
it simply asserts its conclusion in a single paragraph. For the 
Court to base its decision here on the strength of Evans is 
sheer bootstrapping.

Had the Court objectively examined the legislative history, 
it would have been compelled to reach the opposite conclusion. 
As we stated just last Term, “it is apparent that the thrust 
of [§ 703 (h)] is directed toward defining what is and what is 
not an illegal discriminatory practice in instances in which the 
post-Act operation of a seniority system is challenged as per-
petuating the effects of discrimination occurring prior to the 
effective date of the Act.”8 Franks v. Bowman Transporta-
tion Co., 424 U. 8., at 761 (emphasis added). Congress was 
concerned with seniority expectations that had developed prior 
to the enactment of Title VII, not with expectations arising 
thereafter to the extent that those expectations were depend-
ent on whites benefiting from unlawful discrimination. Thus, 
the paragraph of the Clark-Case Interpretive Memorandum 
dealing with seniority systems begins:

“Title VII would have no effect on established seniority 
rights. Its effect is prospective and not retrospective.” 
110 Cong. Rec. 7213 (1964) (emphasis added).

Similarly, the Justice Department memorandum that Senator 
Clark introduced explains:

“Title VII would have no effect on seniority rights exist-
ing at the time it takes effect. If, for example a collective 
bargaining contract provides that in the event of lay-
offs, those who were hired last must be laid off first, such 
a provision would not be affected ... by title VII. This

8 This understanding of § 703 (h) underlies Franks’ holding that con-
structive seniority is the presumptively correct remedy for discriminatory 
refusals to hire, even though awarding such seniority necessarily disrupts 
the expectations of other employees.
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would be true even in the case where owing to discrim-
ination prior to the effective date of the title, white work-
ers had more seniority than Negroes .... Any differ-
ences in treatment based on established seniority rights 
would not be based on race and would not be forbidden by 
the title.” Id., at 7207 (emphasis added).

Finally, Senator Clark’s prepared answers to questions pro-
pounded by Senator Dirksen stated:

“Question. If an employer is directed to abolish his 
employment list because of discrimination what happens 
to seniority?

“Answer. The bill is not retroactive, and it will not 
require an employer to change existing seniority lists.” 
Id., at 7217 (emphasis added).

For the Court to ignore this history while reaching a conclu-
sion contrary to it is little short of remarkable.

B
The legislative history of § 703 (h) admittedly affords some-

what stronger support for the Court’s conclusion with respect 
to seniority systems that perpetuate pre-Act discrimination— 
that is, seniority systems that treat Negroes and Spanish- 
surnamed Americans who become line drivers as new em-
ployees even though these persons were discriminatorily 
assigned to city-driver jobs where they accumulated seniority 
before the effective date of Title VII. In enacting § 703 (h), 
Congress intended to extend at least some protection to senior-
ity expectations that had developed prior to the effective date 
of the Act. But the legislative history is very clear that the 
only threat to these expectations that Congress was seeking to 
avert was nonremedial, fictional seniority. Congress did not 
want minority group members who were hired after the effec-
tive date of the Act to be given superseniority simply because 
they were members of minority groups, nor did it want the 
use of seniority to be invalidated whenever it had a disparate 
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impact on newly hired minority employees. These are the 
evils—and the only evils—that the opponents of Title VII 
raised9 and that the Clark-Case Interpretive Memorandum 
addressed.10 As the Court acknowledges, “there seems to be 
no explicit reference in the legislative history to pre-Act dis- 
criminatees already employed in less desirable jobs.” Ante, 
at 354.

Our task, then, assuming still that the case properly can 
be decided on the basis of imputed legislative intent, is “to put 
to ourselves the question, which choice is it the more likely 
that Congress would have made,” Burnet v. Guggenheim, 288

9 The most detailed attack on Title Vil’s effect on seniority rights was 
voiced in the minority report to the House Judiciary Committee Report, 
H. R. Rep. No. 914, 88th Cong., 1st Sess. (1963):

“The provisions of this act grant the power to destroy union senior-
ity. . . . [T]he extent of actions which would be taken to destroy the 
seniority system is unknown and unknowable.

. . Under the power granted in this bill, if a carpenters’ hiring hall, 
say, had 20 men awaiting call, the first 10 in seniority being white car-
penters, the union could be forced to pass them over in favor of carpenters 
beneath them in seniority, but of the stipulated race.” Id., at 71 (emphasis 
in original).
The Senate opponents of the bill who discussed its effects on workers 
generally followed this line, although the principal argument advanced in 
the Senate was that Title VII would require preferential hiring of minor-
ities. See 110 Cong. Rec. 487 (1964) (Sen. Hill); id., at 7091 (Sen. 
Stennis); id., at 7878 (Sen. Russell).

10 The Clark-Case Memorandum states:
“Title VII would have no effect on established seniority rights. . . . 

Thus, for example, if a business has been discriminating in the past and as a 
result has an all-white working force, when the title comes into effect the 
employer’s obligation would be simply to fill future vacancies on a nondis- 
criminatory basis. He would not be obliged—or indeed, permitted—to fire 
whites in order to hire Negroes, or to prefer Negroes for future vacancies, 
or, once Negroes are hired, to give them special seniority rights at the 
expense of the white workers.” Id., at 7213.
The remaining documents, see n. 6, supra, while phrased more generally, 
are entirely consistent with the focus of Senators Clark and Case.
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U. S. 280, 285 (1933) (Cardozo, J.), had it focused on the prob-
lem: would it have validated or invalidated seniority sys-
tems that perpetuate pre-Act discrimination? To answer that 
question, the devastating impact of today’s holding validating 
such systems must be fully understood. Prior to 1965 blacks 
and Spanish-surnamed Americans who were able to find em-
ployment were assigned the lowest paid, most menial jobs in 
many industries throughout the Nation but especially in the 
South. In many factories, blacks were hired as laborers while 
whites were trained and given skilled positions;11 in the trans-
portation industry blacks could only become porters;12 and in 
steel plants blacks were assigned to the coke ovens and blast-
ing furnaces, “the hotter and dirtier” places of employment.13 
The Court holds, in essence, that while after 1965 these in-
cumbent employees are entitled to an equal opportunity to 
advance to more desirable jobs, to take advantage of that op-
portunity they must pay a price: they must surrender the 
seniority they have accumulated in their old jobs. For many, 
the price will be too high, and they will be locked into their 
previous positions.14 Even those willing to pay the price will 

11E. g., Johnson v. Goodyear Tire & Rubber Co., 491 F. 2d 1364 (CA5 
1974); United States v. N. L Industries, Inc., 479 F. 2d 354 (CA8 1973); 
Griggs v. Duke Power Co., 420 F. 2d 1225 (CA4 1970).

12 E. g., Carey v. Greyhound Bus Co., 500 F. 2d 1372 (CA5 1974); 
United States v. Jacksonville Terminal Co., 451 F. 2d 418 (CA5 1971).

13 United States v. Bethlehem Steel Corp., 446 F. 2d, at 655.
14 This “lock-in” effect explains why, contrary to the Court’s assertion, 

ante, at 354, there is a “rational basis for distinguishing . . . claims [of 
persons already employed in less desirable jobs] from those of persons 
initially denied any job.” Although denying constructive seniority to the 
latter group will prevent them from assuming the position they would 
have occupied but for the pre-Act discrimination, it will not deter them 
from moving into higher paying jobs.

In comparing incumbent employees with pre-Act discriminatees who 
were refused jobs, however, the Court assumes that § 703 (h) must mean 
that the latter group need not be given constructive seniority if they are 
later hired. The only clear effect of § 703 (h), however, is to prevent 



388 OCTOBER TERM, 1976

Opinion of Mar sha ll , J. 431 U. S.

have to reconcile themselves to being forever behind subse-
quently hired whites who were not discriminatorily assigned. 
Thus equal opportunity will remain a distant dream for all in-
cumbent employees.

I am aware of nothing in the legislative history of the 1964 
Civil Rights Act to suggest that if Congress had focused on 
this fact it nonetheless would have decided to write off an 
entire generation of minority-group employees. Nor can I 
believe that the Congress that enacted Title VII would have 
agreed to postpone for one generation the achievement of 
economic equality. The backers of that Title viewed eco-
nomic equality as both a practical necessity and a moral im-
perative.15 They were well aware of the corrosive impact 
employment discrimination has on its victims, and on 
society generally.16 They sought, therefore, “to eliminate 
those discriminatory practices and devices which have fostered 
racially stratified job environments to the disadvantage of 
minority citizens”; McDonnell Douglas Corp. v. Green, 411 
U. S. 792, 800 (1973); see also Griggs v. Duke Power Co., 
401 U. S., at 429—431; Alexander v. Gardner-Denver Co., 415 
U. S. 36, 44 (1974); and “to make persons whole for injuries 
suffered on account of unlawful employment discrimination,” 
Albemarle Paper Co. v. Moody, 422 U. S. 405, 418 (1975). In

persons who were not discriminated against from obtaining special seniority 
rights because they are members of minority groups. See supra, at 385- 
386, and n. 10. Although it is true, as the Court notes, ante, at 354-355, 
n. 40, that in Quarles and United Papermakers the courts concluded that 
persons refused jobs prior to the Act need not be given fictional seniority, 
the EEOC, CCH EEOC Decisions (1973) If 6217, and several commentators, 
e. g., Cooper & Sobol, supra, n. 5; Note, supra, n. 5, 88 Harv. L. Rev., at 
1544, have rejected this conclusion, and more recent decisions have 
questioned it, e. g., Watkins v. Steel Workers, 516 F. 2d 41 (CA5 1975).

15 See, e. g., 110 Cong. Rec. 6547 (1964) (remarks of Sen. Humphrey); 
id., at 6562 (remarks of Sen. Kuchel); id., at 7203-7204 (remarks of Sen. 
Clark); H. R. Rep. No. 914, Pt. 2, 88th Cong., 1st Sess., 26-29 (1963).

16 See sources cited in n. 15, supra.
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short, Congress wanted to enable black workers to assume 
their rightful place in society.

It is, of course, true that Congress was not willing to in-
validate seniority systems on a wholesale basis in pursuit of 
that goal.17 But the United States, as the plaintiff suing on 
behalf of the incumbent minority group employees here, does 
not seek to overturn petitioners’ seniority system. It seeks only 
to have the “time actually worked in [minority group] jobs 
[recognized] as the equal of [the majority group’s] time,” 
Local 189, United Papermakers & Paperworkers v. United 
States, 416 F. 2d, at 995, within the existing seniority system. 
Admittedly, such recognition would impinge on the seniority 
expectations white employees had developed prior to the effec-
tive date of the Act. But in enacting Title VII, Congress 
manifested a willingness to do precisely that. For example, 
the Clark-Case Interpretive Memorandum, see n. 6, supra, 
makes clear that Title VII prohibits unions and employers 
from using discriminatory waiting lists, developed prior to the 
effective date of the Title, in making selections for jobs or 
training programs after that date. 110 Cong. Rec. 7213 
(1964). Such a prohibition necessarily would disrupt the 
expectations of those on the lists. More generally, the very 
fact that Congress made Title VII effective shortly after its 
enactment demonstrates that expectations developed prior to 
passage of the Act were not considered sacrosanct, since Title 
Vil’s general ban on employment discrimination inevitably 
interfered with the pre-existing expectations of whites who 
anticipated benefiting from continued discrimination. Thus 
I am in complete agreement with Judge Butzner’s conclusion 

17 As one commentator has stated:
“[T]he statute conflicts with itself. While on the one hand Congress did 
wish to protect established seniority rights, on the other it intended to 
expedite black integration into the economic mainstream and to end, 
once and for all, the de facto discrimination which replaced slavery at the 
end of the Civil War.” Poplin, supra, n. 5, at 191.
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in his seminal decision in Quarles v. Philip Morris, Inc., 279 
F. Supp. 505, 516 (ED Va. 1968): “It is . . . apparent that 
Congress did not intend to freeze an entire generation of 
Negro employees into discriminatory patterns that existed 
before the Act.” 18

C
If the legislative history of § 703 (h) leaves any doubt con-

cerning the section’s applicability to seniority systems that 
perpetuate either pre- or post-Act discrimination, that doubt 
is entirely dispelled by two subsequent developments. The 
Court all but ignores both developments; I submit they are 
critical.

First, in more than a score of decisions beginning at least 
as early as 1969, the Equal Employment Opportunity Com-
mission has consistently held that seniority systems that per-
petuate prior discrimination are unlawful.19 While the Court 
may have retreated, see General Electric Co. v. Gilbert, 429 
U. S. 125, 141-142 (1976), from its prior view that the inter-
pretations of the EEOC are “ ‘entitled to great deference,’ ” 
Albemarle Paper Co. v. Moody, supra, at 431, quoting Griggs

18 See also Gould, supra, n. 5, at 1042:
“If Congress intended to bring into being an integrated work force, . . . 
and not merely to create a paper plan meaningless to Negro workers, the 
only acceptable legislative intent on past discrimination is one that requires 
unions and employers to root out the past discrimination embodied in 
presently nondiscriminatory seniority arrangements so that black and 
white workers have equal job advancement rights.”

19 See cases cited in n. 4, supra.
The National Labor Relations Board has reached a similar conclusion 

in interpreting the National Labor Relations Act, 29 U. S. C. § 151 et seq. 
In Local 269, Electrical Workers, 149 N. L. R. B. 769 (1964), enforced, 
357 F. 2d 51 (CA3 1966), the Board held that a union hiring hall commits 
present acts of discrimination when it makes referrals based on experience 
if, in the past, the union has denied nonunion members the opportunity 
to develop experience. See also Houston Maritime Assn., 168 N. L. R. B. 
615 (1967), enforcement denied, 426 F. 2d 584 (CA5 1970).
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v. Duke Power Co., supra, at 434,1 have not. Before I would 
sweep aside the EEOC’s consistent interpretation of the stat-
ute it administers, I would require “ ‘compelling indications 
that it is wrong.’ ” Espinoza n . Farah Mjg. Co., 414 U. S. 86, 
94-95 (1973), quoting Red Lion Broadcasting Co. v. FCC, 395 
U. S. 367, 381 (1969). I find no such indications in the 
Court’s opinion.

Second, in 1972 Congress enacted the Equal Employment 
Opportunity Act of 1972, Pub. L. 92-261, 86 Stat. 103, 
amending Title VII. In so doing, Congress made very clear 
that it approved of the lower court decisions invalidating se-
niority systems that perpetuate discrimination. That Congress 
was aware of such cases is evident from the Senate and House 
Committee Reports which cite the two leading decisions, as 
well as several prominent law review articles. S. Rep. No. 92- 
415, p. 5 n. 1 (1971); H. R. Rep. No. 92-238, p. 8 n. 2 (1971). 
Although Congress took action with respect to other lower 
court opinions with which it was dissatisfied,20 it made no 
attempt to overrule the seniority cases. To the contrary, both 
the Senate and House Reports expressed approval of the “per-
petuation principle” as applied to seniority systems21 and 

20 For example, the 1972 Act added to the definitional section of Title 
VII, 42 U. S. C. § 2000e (1970 ed., Supp. V), a new subsection (j) defining 
“religion” to include “religious observance ¿nd practice, as well as belief.” 
This subsection was added “to provide the statutory basis for EEOC to 
formulate guidelines on discrimination because of religion such as those 
challenged in Dewey v. Reynolds Meted Company, 429 F. 2d [324] (6th 
Cir. 1970), Affirmed by an equally divided court, 402 U. S. 689 (1971).” 
118 Cong. Rec. 7167 (1972) (Section-by-Section Analysis of H. R. 1746, 
the Equal Employment Opportunity Act of 1972, prepared by Sens. 
Williams and Javits). Dewey had questioned the authority of the EEOC 
to define “religion” to encompass religious practices. Dewey v. Reynolds 
Metals Co., 429 F. 2d 324, 331 n. 1, 334-335 (CA6 1970).

21 After acknowledging the naive assumptions of the 1964 Civil Rights 
Act, see n. 7, supra, both Committee Reports went on to state:

“Employment discrimination as 'viewed today is a far more complex 
and pervasive phenomenon. Experts familiar with the subject now gen-
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invoked the principle to justify the Committees’ recommenda-
tions to extend Title Vil’s coverage to state and local gov-
ernment employees,22 and to expand the powers of the 
EEOC.23 Moreover, the Section-by-Section Analysis of the

erally describe the problem in terms of 'systems’ and 'effects’ rather than 
simply intentional wrongs, and the literature on the subject is replete with 
discussions of, for example, the mechanics of seniority and Unes of pro-
gression, [and] perpetuation of the present effect of pre-act discriminatory 
practices through various institutional devices .... In short, the problem 
is one whose resolution in many instances requires not only expert assist-
ance, but also the technical perception that the problem exists in the first 
instance, and that the system complained of is unlawful.” S. Rep. No. 
92-415, p. 5 (1971).
See H. R. Rep. No. 92-238, p. 8 (1971).

In addition, in discussing "pattern or practice” suits and the recom-
mendation to transfer the power to bring them to the EEOC, the House 
Report singled out several seniority cases, including United Papermakers, 
as examples of suits that "have contributed significantly to the Federal 
effort to combat employment discrimination.” H. R. Rep. No. 92-238, 
supra, at 13, and n. 4.

It is difficult to imagine how Congress could have better “address[ed] 
the specific issue presented by this case,” ante, at 354 n. 39, than by 
referring to “the mechanics of seniority . . . [and] perpetuation of the 
present effect of pre-act discriminatory practices” and by citing Quarles 
and United Papermakers.

22 Both Reports stated that state and local governments had discrim-
inated in the past and that “the existence of discrimination is perpetuated 
by both institutional and overt discriminatory practices . . . [such as] 
de facto segregated job ladders.” S. Rep. No. 92-415, supra, at 10; H. R. 
Rep. No. 92-238, supra, at 17. The same points were made in the debate 
in the House and Senate. 118 Cong. Rec. 1815 (1972) (remarks of Sen. 
Williams); 117 Cong. Rec. 31961 (1971) (remarks of Rep. Perkins).

23 The Senate Report stated :
“It is expected that through the administrative process, the Commission 
will continue to define and develop the approaches to handling serious 
problems of discrimination that are involved in the area of employ-
ment . . . (including seniority systems).” S. Rep. No. 92-415, supra, 
at 19.
The House Report argued:

“Administrative tribunals are better equipped to handle the complicated 
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Conference Committee bill, which was prepared and placed 
in the Congressional Record by the floor managers of the bill, 
stated in “language that could hardly be more explicit,” 
Franks v. Bowman Transportation Co., 424 U. S., at 765 n. 21, 
that, “in any areas where a specific contrary intention is not 
indicated, it was assumed that the present case law . . . would 
continue to govern the applicability and construction of Title 
VII.” 118 Cong. Rec. 7166, 7564 (1972). And perhaps most 
important, in explaining the section of the 1972 Act that 
empowers the EEOC “to prevent any person from engaging 
in any unlawful employment practice as set forth in section 
2000e-2 or 2000e-3,” 42 U. S. C. § 2000e-5 (a) (1970 ed., 
Supp. V), the Section-by-Section Analysis declared:

“The unlawful employment practices encompassed by 
sections 703 and 704 which were enumerated in 1964 by 
the original Act, and as defined and expanded by the 
courts, remain in effect.” 118 Cong.- Rec. 7167, 7564 
(1972) (emphasis added).24

We have repeatedly held: “When several acts of Con-
gress are passed touching the same subject matter, subsequent 
legislation may be considered to assist in the interpretation 
of prior legislation upon the same subject.” Tiger v. Western 
Investment Co., 221 U. S. 286, 309 (1911) ; see NLRB v. Bell 
Aerospace Co., 416 U. S. 267, 275 (1974) (subsequent legisla-

issues involved in employment discrimination cases. . . . Issues that have 
perplexed courts include plant-wide restructuring of pay-scales and pro-
gression lines, seniority rosters and testing.” H. R. Rep. No. 92-238, supra, 
at 10.

24 By enacting a new section defining the EEOC’s powers with reference 
to §§ 703 and 704 of the 1964 Act, Congress in 1972 effectively re-enacted 
those sections, and the judicial gloss that had been placed upon them. See 
2A C. Sands, Sutherland’s Statutes and Statutory Construction §49.10 
(1973) and cases cited; cf. Albemarle Paper Co. v. Moody, 422 U. S. 405, 
414 n. 8 (1975) (finding that re-enactment in 1972 of backpay provision 
of 1964 Act “ratified” Courts of Appeals decisions awarding backpay to 
unnamed class members who had not filed charges with the EEOC).
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tion entitled to “significant weight”); Red Lion Broadcasting 
Co. v. FCC, 395 U. S., at 380; United States v. Stajofj, 260 
U. S. 477, 480 (1923) (Holmes, J.); New York & Norfolk R. 
Co. v. Peninsula Produce Exchange, 240 U. S. 34, 39 (1916) 
(Hughes, J.); United States v. Weeks, 5 Cranch 1, 8 (1809). 
Earlier this Term, we implicitly followed this canon in 
using a statute passed in 1976 to conclude that the Adminis-
trative Procedure Act, 5 U. S. C. §§ 701-706, enacted in 1946, 
was not intended as an independent grant of jurisdiction to the 
federal courts. Calif ano v. Sanders, 430 U. S. 99 (1977). 
The canon is particularly applicable here for two reasons. 
First, because there is no explicit legislative history discussing 
seniority systems that perpetuate discrimination, we are re-
quired to “‘[seize] every thing from which aid can be de-
rived ...,’” Brown v. GSA, 425 U. S. 820, 825 (1976), quot-
ing, United States v. Fisher, 2 Cranch 358, 386 (1805), if we 
are to reconstruct congressional intent. Second, because peti-
tioners’ seniority system was readopted in collective-bargain-
ing agreements signed after the 1972 Act took effect, any 
retroactivity problems that ordinarily inhere in using a later 
Act to interpret an earlier one are not present here. Cf. 
Stockdale v. Insurance Cos., 20 Wall. 323, 331-332 (1874). 
Thus, the Court’s bald assertion that the intent of the Congress 
that enacted the 1972 Act is “entitled to little if any weight,” 
ante, at 354 n. 39, in construing § 703 (h) is contrary to both 
principle and precedent.

Only last Term, we concluded that the legislative materials 
reviewed above “completely [answer] the argument that Con-
gress somehow intended seniority relief to be less available” 
than backpay as a remedy for discrimination. Franks v. 
Bowman Transportation Co., supra, at 765 n. 21. If any-
thing, the materials provide an even more complete answer 
to the argument that Congress somehow intended to immunize 
seniority systems that perpetuate past discrimination. To the 
extent that today’s decision grants immunity to such systems, 
I respectfully dissent.
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EAST TEXAS MOTOR FREIGHT SYSTEM, INC. v. 
RODRIGUEZ et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 75-718. Argued January 10-11, 1977—Decided May 31, 1977*

Respondents, Mexican-Americans, brought suit against petitioners, their 
unions and their employer, a common carrier that employs city and 
over-the-road (“line”) drivers, claiming that their rejection for line-
driver jobs under the company’s “no-transfer” policy in conjunction 
with the discriminatory effect of the seniority system applicable under 
collective-bargaining agreements between the company and the unions 
was racially and ethnically discriminatory and violated Title VII of the 
Civil Rights Act of 1964. Although respondents alleged that the case 
was a class action brought on behalf of the named plaintiffs and all 
Negroes and Mexican-Americans who had been denied equal employment 
opportunities with the company because of their race or national origin, 
they did not make a pretrial motion pursuant to Fed. Rule Civ. Proc. 23 
to have the action certified as a class action, and the District Court 
made no such certification. Respondents had stipulated before trial that 
they had not been discriminated against when they were first hired and 
that the only issue before the court was whether (he company’s failure 
to consider respondents’ line-driver applications violated Title VII, and 
their evidence and arguments at trial were confined to respondents’ 
individual claims, with petitioners’ defense showing that respondents 
were not qualified to be line drivers. The District Court following trial 
dismissed the class-action allegations (stressing respondents’ failure to 
move for class certification, their focus on individual claims, the lack of 
evidence, the stipulation, and the fact that a large majority of the 
union membership had recently rejected a proposal for the merger of 

*Together with No. 75-651, Teamsters Local Union 657 v. Rodriguez 
et al.; Teamsters Local Union 657 v. Herrera et al.; and Teamsters Local 
Union 657 v. Resendis et al. (see this Court’s Rule 23 (5)); and No. 
75-715, Southern Conference of Teamsters v. Rodriguez et al.; Southern 
Conference of Teamsters v. Herrera et al.; and Southern Conference of 
Teamsters n . Resendis et al. (see this Court’s Rule 23(5)), also on 
certiorari to the same court.
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city-driver and line-driver seniority lists with free transfer between 
jobs), and the individual claims (ruling that the challenged policies were 
neutrally applied, were proper business policies, and that respondents 
lacked line-driver qualifications). The Court of Appeals reversed, dis-
counting respondents’ failure to move for certification (“a responsibility 
[that] falls to the court”), and the court itself certifying the class, after 
which it found classwide company and union liability on the basis of the 
proof adduced at trial. The trial court lack-of-qualification finding was 
not disturbed, the Court of Appeals ruling only that it was “premature” 
because each plaintiff as a member of the class would be entitled to 
have his application considered on the merits when future line-driver 
vacancies arose. Held: The Court of Appeals plainly erred in certifying 
a class action and in imposing classwide liability on petitioners. 
Pp. 403-406.

(a) The trial court proceedings made clear that respondents were not 
members of the class of discriminatees that they purported to represent, 
since there was abundant evidence that they were unqualified to be line 
drivers, which, in addition to the stipulation of each named plaintiff that 
he had not been discriminated against with respect to his initial employ-
ment, made them ineligible to represent a class of persons who did 
allegedly suffer injury or to attack the no-transfer rule and seniority 
system on the ground that these practices perpetuated past discrimina-
tion and locked minorities into the less desirable jobs to which they 
had been discriminatorily assigned. Pp. 403-404.

(b) The named plaintiffs’ failure to protect the interest of class 
members by moving for certification strongly implies the inadequacy of 
the representation class members might receive. P. 405.

(c) The union vote against merging city-driver and line-driver 
seniority lists was at odds with respondents’ demand for such a merger. 
P. 405.

505 F. 2d 40 (Nos. 75-718, 75-651, and 75-715); 505 F. 2d 66 and 69 
(Nos. 75-651 and 75-715), vacated and remanded.

Stew art , J., delivered the opinion for a unanimous Court.

Richard C. Hotvedt argued the cause for petitioner in No. 
75-718. With him on the briefs were Harry A. Rissetto, 
George E. Seay, William C. Strock, and Theo F. Weiss. 
Edward W. Penshorn argued the cause and filed a brief for 
petitioner in No. 75-651. G. William Baab argued the cause
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for petitioner in No. 75-715. With him on the briefs were 
David Previant and L. N. D. Wells, Jr.

Vilma S. Martinez argued the cause for respondents 
Rodriguez et al. in all cases. With her on the brief were 
Joel G. Contreras, Morris J. Baller, and James M. Heidelberg, 
Jr. Reuben Montemayor argued the cause for respondents 
Herrera et al. in Nos. 75-651 and 75-715. With him on the 
brief was Harry A. Nass, Jr A

Mr . Justice  Stewart  delivered the opinion of the Court.
These cases, like Teamsters v. United States, ante, p. 324, 

involve alleged employment discrimination on the part of an 
employer and unions in the trucking industry. The employer, 
East Texas Motor Freight System, Inc., is a common carrier 
that employs city and over-the-road, or “line,” truckdrivers. 
The company has a “no-transfer” policy, prohibiting drivers 
from transferring between terminals or from city-driver to 
line-driver jobs.1 In addition, under the applicable collective-
bargaining agreements between the company and the unions, 
competitive seniority runs only from the date an employee 
enters a particular bargaining unit, so that a line driver’s

} Solicitor General Bork, Assistant Attorney General Pottinger, and 
Abner W. Sibal filed a memorandum for the United States et al. as amici 
curiae in all cases. Briefs of amici curiae in all cases were filed by Michael 
A. Warner, Robert E. Williams, and Douglas S. McDowell for the Equal 
Employment Advisory Council; and by Jack Greenberg, 0. Peter Sherwood, 
Barry L. Goldstein, and Eric Schnapper for the NAACP Legal Defense and 
Educational Fund, Inc. Stephen J. Pollak, John D. Aldock, and John 
Townsend Rich filed a brief for the National Railway Labor Conference as 
amicus curiae in Nos. 75-651 and 75-715.

1 Under this policy a city driver must resign his job and forfeit all 
seniority in order to be eligible for a line-driver job. He gets no priority 
over other line-driver applicants by virtue of formerly having been with 
the company, and if he fails to become a line driver he is not automatically 
entitled to be restored to his city job.
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competitive seniority does not take into account any time he 
may have spent in other jobs with the company.2

The respondents brought this suit against the company and 
the unions in a Federal District Court, challenging the above 
practices. Although their complaint denominated the cause 
as a class action, they did not move for class certification in 
the trial court. After a two-day hearing the court dismissed 
the class allegations of the complaint and decided against the 
individual respondents on the merits. The Court of Appeals 
for the Fifth Circuit reversed, after itself certifying what it 
considered an appropriate class and holding that the no-
transfer rule and the seniority system violated the statutory 
rights of that class under 42 U. S. C. § 1981 and Title VII of 
the Civil Rights Act of 1964, 78 Stat. 253, as amended, 42 
U. S. C. § 2000e et seq. (1970 ed. and Supp. V). 505 F. 2d 
40. This Court granted certiorari to review the judgment of 
the Court of Appeals. 425 U. S. 990.

I
The respondents are three Mexican-Americans who initiated 

this litigation as the named plaintiffs, Jesse Rodriguez, Sadrach 
Perez, and Modesto Herrera. They were employed as city 
drivers at the company’s San Antonio terminal, and were 
members of Teamsters Local Union 657 and of the Southern 
Conference of Teamsters. There was no line-driver opera-
tion at the San Antonio terminal, and the respondents stipu-
lated that they had not been discriminated against when they 
were first hired. In August 1970, some years after they 
were hired, each of them applied in writing for a line-driver 
job. In accord with its no-transfer policy, the company 
declined to consider these applications on their individual 
merits. The respondents then filed complaints with the Equal 
Employment Opportunity Commission, and after receiving

2 For a fuller description of a similar seniority system, see Teamsters v.
United States, ante, at 343-344.
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“right to sue” letters from the Commission, see 42 U. S. C. 
§ 2000e-5 (e), they brought this lawsuit.

According to the complaint, the suit was brought on behalf 
of the named plaintiffs and all Negroes and Mexican- 
Americans who had been denied equal employment oppor-
tunities with the company because of their race or national 
origin. The complaint specifically alleged that the appro-
priate class should consist of all “East Texas Motor Freight’s 
Mexican-American and Black in-city drivers included in the 
collective bargaining agreement entered into between East 
Texas Motor Freight and the Southern Conference of Team-
sters covering the State of Texas. Additionally that such 
class should properly be composed of all Mexican-American 
and Black applicants for line driver positions with East Texas 
Motor Freight . . . from July 2, 1965 [the effective date of 
Title VII] to present.”3

Despite the class allegations in their complaint, the plaintiffs 
did not move prior to trial to have the action certified as a 
class action pursuant to Fed. Rule Civ. Proc. 23, and no such 
certification was made by the District Judge. Indeed, the 
plaintiffs had stipulated before trial that “ The only issue 
presently before the Court pertaining to the company is 
whether the failure of the Defendant East Texas Motor 

3 In addition to attacking the legality of the company’s no-transfer and 
seniority policies, the complaint charged that the company excluded 
Negroes and Mexican-Americans from line-driver jobs, and that it had 
discharged plaintiff Perez and harassed plaintiff Rodriguez in retaliation 
for their having filed charges with the EEOC. The Southern Conference 
of Teamsters and Teamsters Local 657 were charged with participating in 
the exclusion of minority persons from fine-driver jobs, acquiescing in the 
company’s other discriminatory practices, and entering into collective-
bargaining agreements that perpetuated the discrimination against 
Mexican-Americans and Negroes and erected “dual lines of seniority.” In 
addition to other relief, the plaintiffs demanded that the company “merge 
its line-driver and city-driver seniority lists so as to provide for a singular 
seniority system based solely on an employee’s anniversary date with the 
company.”
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Freight to consider Plaintiffs’ line driver applications consti-
tuted a violation of Title VII and 42 U. S. C. § 1981.’ ” 
App. 82. And the plaintiffs confined their evidence and argu-
ments at trial to their individual claims. The defendants 
responded accordingly, with much of their proof devoted to 
showing that Rodriguez, Perez, and Herrera were not qualified 
to be line drivers.

Following trial, the District Court dismissed the class-action 
allegations. It stressed the plaintiffs’ failure to move for a 
prompt determination of the propriety of class certification, 
their failure to offer evidence on that question, their concen-
tration at the trial on their individual claims, their stipulation 
that the only issue to be determined concerned the company’s 
failure to act on their applications, and the fact that, contrary 
to the relief the plaintiffs sought, see n. 3, supra, a large 
majority of the membership of Local 657 had recently rejected 
a proposal calling for the merger of city-driver and line-driver 
seniority lists w’ith free transfer between jobs.4

The District Court also held against the named plaintiffs on 
their individual claims. It ruled that the no-transfer policy 
and the seniority system were proper business practices, neu-
trally applied, and that the company had not discriminated 
against the plaintiffs or retaliated against them for filing 
charges with the EEOC. The court further found: “None 
of the plaintiff employees could satisfy all of the qualifications 
for a road driver position according to the company manual due 
to age or weight or driving record. . . . The driving, work, 
and/or physical records of the plaintiffs are of such nature 
that only casual consideration need be given to determine that 
the plaintiffs cannot qualify to become road drivers.” App. 
64.

4 The large majority of the members of Local 657 at the meeting that 
rejected the proposal were Mexican-American or Negro city drivers, 
negating any possibility that the vote was controlled by white persons or 
by line drivers.
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The Court of Appeals for the Fifth Circuit reversed. With 
respect to the propriety of the class action, the appellate court 
discounted entirely the plaintiffs’ failure to move for certifica-
tion. Determination of the class nature of a suit, the court 
ruled, is a “responsibility [that] falls to the court.” 505 F. 
2d, at 50. Although the plaintiffs had acknowledged on 
appeal that only their individual claims had been tried, and 
had requested no more than that the case be remanded to the 
trial court for consideration of the class-action allegations, the 
Court of Appeals itself certified a class consisting of all of the 
company’s Negro and Mexican-American city drivers covered 
by the applicable collective-bargaining agreements for the 
State of Texas. Stating that “the requirements of Rule 23 (a) 
must be read liberally in the context of suits brought under 
Title VII and Section 1981,” ibid., the court found that 
the named plaintiffs could “ ‘fairly and adequately protect 
the interests of the class.’ ” Ibid. The court minimized the 
antagonism between the plaintiffs and other city drivers with 
respect to the complaint’s demand that seniority lists be 
merged, since “[t]he disagreement . . . concerned only the 
proper remedy; there was no antagonism with regard to the 
contention that the defendants practiced discrimination 
against the plaintiff class.” Id., at 51.5

After certifying the class, the Court of Appeals went on to 
find classwide liability against the company and the union on 
the basis of the proof adduced at the trial of the individual 
claims. Contrary to the understanding of the judge who had 
tried the case, the appellate court determined that the trial 
had proceeded “as in a class action,” with the acquiescence of 

5 The court also stated that possible antagonism could be cured by 
tailoring the award of relief, but it did not suggest how such tailoring 
could be accomplished short of doing what it in fact did: awarding retro-
active seniority to discriminatees and ignoring the named plaintiffs’ sep-
arate demand that the seniority lines be merged.
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the judge and the defendants. Id., at 52.6 The parties’ 
stipulation that the only issue before the trial court concerned 
the company’s failure to consider the named plaintiffs’ appli-
cations for line-driver jobs was discounted as no more than 
“an attempt to eliminate some confusion in the exposition of 
evidence at trial.” Ibid.

Accordingly, the Court of Appeals concluded, upon the trial 
record, that the company had discriminated against Negroes 
and Mexican-Americans in hiring line drivers, that the com-
pany’s no-transfer rule and seniority system perpetuated the 
past discrimination and were not justified by business neces-
sity, that the company’s requirement of three years of imme-
diately prior line-haul experience was an illegal employment 
qualification, and that the unions had violated Title VII and 
42 U. S. C. § 1981 by “their role in establishing separate 
seniority rosters that failed to make allowance for minority 
city drivers who had been discriminatorily relegated to city 
driver jobs.” 505 F. 2d, at 61. The Court of Appeals did 
not disturb the trial court’s finding that none of the named 
plaintiffs was qualified to be a line driver; rather, it held only 
that that finding had been “premature,” because each plain-
tiff, as a member of the class, would be entitled to have his 
application considered on the merits when future line-driver 
vacancies arose.7

6 The Court of Appeals apparently concluded on the basis of a colloquy 
appearing in the trial transcript that the parties and the trial judge 
understood the trial to concern the class claims as well as the individual 
claims. 505 F. 2d, at 52, and n. 14. This was contrary to the under-
standing of the trial judge as reflected in his findings. Moreover, as the 
full colloquy reveals, the trial judge ruled that evidence concerning general 
company practice would be admitted, not because of the class allegations, 
but only because it was probative with respect to the plaintiffs’ individual 
claims.

7 The Court of Appeals ordered that all class members be given an 
opportunity to transfer to line-driver jobs with retroactive seniority to be 
determined under the Fifth Circuit’s “qualification date” principle. See 
Teamsters v. United States, ante, at 333.
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II
It is our conclusion that on the record before it the Court of 

Appeals plainly erred in declaring a class action and in 
imposing upon the petitioners classwide liability. In arriving 
at this conclusion we do not reach the question whether a 
court of appeals should ever certify a class in the first 
instance. For it is inescapably clear that the Court of Appeals 
in any event erred in certifying a class in this case, for the 
simple reason that it was evident by the time the case reached 
that court that the named plaintiffs were not proper class 
representatives under Fed. Rule Civ. Proc. 23 (a).8

In short, the trial court proceedings made clear that Rod-
riguez, Perez, and Herrera were not members of the class of 
discriminatees they purported to represent. As this Court has 
repeatedly held, a class representative must be part of the class 
and “possess the same interest and suffer the same injury” as 
the class members. Schlesinger v. Reservists Committee to 
Stop the War, 418 U. S. 208, 216. See, e. g., Kremens v. 
Bartley, ante, at 131 n. 12; Sosna v. Iowa, 419 U. S. 393, 
403; Rosario v. Rockefeller, 410 U. S. 752, 759 n. 9; Hall v. 
Beals, 396 U. S. 45, 49; Bailey v. Patterson, 369 U. S. 31, 
32-33. The District Court found upon abundant evidence 
that these plaintiffs lacked the qualifications to be hired as 
line drivers.9 Thus, they could have suffered no injury as a 

8 Rule 23 (a) provides:
“(a) Prerequisites to a Class Action. One or more members of a class 

may sue or be sued as representative parties on behalf of all only if (1) the 
class is so numerous that joinder of all members is impracticable, (2) there 
are questions of law or fact common to the class, (3) the claims or defenses 
of the representative parties are typical of the claims or defenses of the 
class, and (4) the representative parties will fairly and adequately protect 
the interests of the class.”

9 Jesse Rodriguez did not have prior over-the-road experience with a 
truck line. His record as a city driver included at least three accidents 
and at least five personal injuries. Modesto Herrera had been involved in 
at least three accidents and seven injuries, resulting in much time lost from 
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result of the alleged discriminatory practices, and they were, 
therefore, simply not eligible to represent a class of persons 
who did allegedly suffer injury. Furthermore, each named 
plaintiff stipulated that he had not been discriminated against 
with respect to his initial hire. In the light of that stipula-
tion they were hardly in a position to mount a classwide 
attack on the no-transfer rule and seniority system on the 
ground that these practices perpetuated past discrimination 
and locked minorities into the less desirable jobs to which 
they had been discriminatorily assigned.

Apart from the named plaintiffs’ evident lack of class 
membership, the record before the Court of Appeals disclosed 
at least two other strong indications that they would not

work. He had received four warning letters from the company, of which 
three concerned abnormally low productivity. Sadrach Perez had been 
fired from his city-driver job by the time of suit. The District Court 
found that on occasion Perez had claimed to be totally and permanently 
disabled and had then returned to work, and that customers had com-
plained of his disrespect and discourteousness. The company had placed 
at least four warning letters in his file before discharging him, referring to 
his failure to make deliveries, poor production, absence from work, and 
violation of instructions and company policy. More than 10 customers 
had notified the company that they would refuse freight if Perez was sent 
to deliver it and would refuse to give up freight if Perez was sent to 
receive it. An arbitration committee convened in connection with Perez’ 
discharge had decided in the company’s favor.

In fight of this evidence, the District Court’s finding that none of the 
respondents was qualified to be a line driver was not clearly erroneous. 
Nor was this finding in any way “premature.” The trial had concerned 
the company’s failure to consider the respondents’ individual line-driver 
applications, and the plaintiffs had requested backpay and transfer with 
carryover seniority in addition to other relief. Even assuming, arguendo, 
that the company’s failure even to consider the applications was dis-
criminatory, the company was entitled to prove at trial that the respond-
ents had not been injured because they were not qualified and would not 
have been hired in any event. See, e. g., Teamsters v. United States, ante, 
at 369 n. 53. Cf. Mt. Healthy City Board of Education v. Doyle, 429 
U. S. 274, 285-287.
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“fairly and adequately protect the interests of the class.” 10 
One was their failure to move for class certification prior to 
trial. Even assuming, as a number of courts have held, that a 
district judge has an obligation on his own motion to deter-
mine whether an action shall proceed as a class action, see, 
e. g., Senter v. General Motors Corp., 532 F. 2d 511, 520-521 
(CA6) ; Garrett n . City of Hamtramck, 503 F. 2d 1236, 1243 
(CA6) ; Castro v. Beecher, 459 F. 2d 725, 731 (CAI), the 
named plaintiffs’ failure to protect the interests of class mem-
bers by moving for certification surely bears strongly on the 
adequacy of the representation that those class members might 
expect to receive. See, e. g., Nance v. Union Carbide Corp., 
540 F. 2d 718, 722-725 (CA4), cert, pending, Nos. 76-828, 
76-834; Danner v. Phillips Petroleum Co., 447 F. 2d 159, 
164 (CA5) ; Beasley v. Kroehler Mjg. Co., 406 F. Supp. 
926, 931 (ND Tex.) ; Walker v. Columbia University, 62 
F. R. D. 63, 64 (SDNY) ; Glodgett v. Betit, 368 F. Supp. 
211, 214 (Vt); Herbst v. Able, 45 F. R. D. 451, 453 
(SDNY). Another factor, apparent on the record, suggesting 
that the named plaintiffs were not appropriate class repre-
sentatives was the conflict between the vote by members of 
the class rejecting a merger of the city- and line-driver collec-
tive-bargaining units,11 and the demand in the plaintiffs’ com-
plaint for just such a merger. See, e. g., Hansberry v. Lee, 
311 U. S. 32, 44-45.

We are not unaware that suits alleging racial or ethnic 
discrimination are often by their very nature class suits, 
involving classwide wrongs. Common questions of law or fact 
are typically present. But careful attention to the require-
ments of Fed. Rule Civ. Proc. 23 remains nonetheless indis-
pensable. The mere fact that a complaint alleges racial or 
ethnic discrimination does not in itself ensure that the party 
who has brought the lawsuit will be an adequate representa-

10 See Fed. Rule Civ. Proc. 23 (a), quoted in n. 8, supra.
11 See supra, at 400.



406 OCTOBER TERM, 1976

431 U. S.Opinion of the Court

tive of those who may have been the real victims of that 
discrimination.

For the reasons we have discussed, the District Court did 
not err in denying individual relief or in dismissing the class 
allegations of the respondents’ complaint.12 The judgment of 
the Court of Appeals is, accordingly, vacated, and the cases are 
remanded to that court for further proceedings consistent 
with this opinion.13

It is so ordered.

12 Obviously, a different case would be presented if the District Court 
had certified a class and only later had it appeared that the named 
plaintiffs were not class members or were otherwise inappropriate class 
representatives. In such a case, the class claims would have already been 
tried, and, provided the initial certification was proper and decertification 
not appropriate, the claims of the class members would not need to be 
mooted or destroyed because subsequent events or the proof at trial had 
undermined the named plaintiffs’ individual claims. See, e. g., Franks v. 
Bowman Transportation Co., 424 U. S. 747, 752-757; Moss v. Lane Co., 
471 F. 2d 853, 855-856 (CA4). Where no class has been certified, how-
ever, and the class claims remain to be tried, the decision whether the 
named plaintiffs should represent a class is appropriately made on the 
full record, including the facts developed at the trial of the plaintiffs’ 
individual claims. At that point, as the Court of Appeals recognized in 
this case, “there [are] involved none of the imponderables that make the 
[class-action] decision so difficult early in litigation.” 505 F. 2d, at 51. 
See also Cox v. Babcock & Wilcox Co., 471 F. 2d 13, 15-16 (CA4).

13 The union petitioners, in Nos. 75-651 and 75-715, also attack the 
judgments entered against them in Herrera n . Yellow Freight System, Inc., 
505 F. 2d 66 (CA5), and Resendis n . Lee Way Motor Freight, Inc., 505 
F. 2d 69 (CA5). The judgments against the unions in those related cases 
are also vacated, and the cases are remanded to the Court of Appeals for 
further consideration in light of this opinion and our opinion in Teamsters 
v. United States, ante, p. 324.
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CONNOR ET AL. v. FINCH, GOVERNOR OF 
MISSISSIPPI, ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF MISSISSIPPI

No. 76-777. Argued February 28, 1977—Decided May 31, 1977*

1. The Federal District Court’s legislative reapportionment plan for 
Mississippi’s Senate and House of Repi^sentatives held not to embody 
the equitable discretion necessary to effectuate the standards of the 
Equal Protection Clause of the Fourteenth Amendment in that the plan 
failed to meet that Clause’s most elemental requirement that legislative 
districts be “as nearly of equal population as is practicable.” Reynolds 
v. Sims, 377 U. S. 533, 577. Pp. 413-121.

(a) A court is held to stricter standards than a state legislature in 
devising a legislative reapportionment plan, and “unless there are 
persuasive justifications, a court-ordered reapportionment plan of a 
state legislature must avoid use of multimember districts, and, as well, 
must ordinarily achieve the goal of population equality with little more 
than de minimis variation.” Chapman v. Meier, 420 U. S. 1, 26-27. 
Here, where the District Court’s plan departed from the “population 
equality” norm in deference to Mississippi’s historic respect for the 
integrity of county boundaries in conjunction with legislative districts, 
the resulting maximum population deviations of 16.5% in the Senate 
districts and 19.3% in the House districts cannot be characterized as 
de minimis. Pp. 414-417.

(b) “With a court plan, any deviation from approximate population 
equality must be supported by enunciation of historically significant 
state policy or unique features,” Chapman v. Meier, supra, at 26, and 
the District Court failed here to identify any such “unique features” of 
the Mississippi political structure as would permit a judicial protection 
of county boundaries in the teeth of the judicial duty to “achieve the 
goal of population equality with little more than de minimis variation.” 
Pp. 417-420.

*Together with No. 76-933, Finch, Governor of Mississippi, et al. v. 
Connor et al.; No. 76-934, United States v. Finch, Governor of Mississippi, 
et al.; and 76-935, Connor et al. v. Finch, Governor of Mississippi, et al., 
also on appeal from the same court.
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2. With respect to the claims that the District Court plan’s reapportion-
ment of some districts impermissibly dilutes Negro voting strength, the 
District Court on remand should either draw legislative districts that 
are reasonably contiguous and compact, so as to put to rest suspicions 
that Negro voting strength is being purposefully diluted, or explain 
precisely why in a particular instance that goal cannot be accomplished. 
Pp. 421-426.

Reversed and remanded.

Ste wa rt , J., delivered the opinion of the Court, in which Bre nna n , 
Whi te , Mar sha ll , and Ste va ns , J J., joined, and in Parts I and II of 
which Bur ge r , C. J., and Bla ck mu n , J., joined. Bla ck mu n , J., filed an 
opinion concurring in part and concurring in the judgment, in which 
Bur ge r , C. J., joined, post, p. 426. Pow el l , J., filed a dissenting opinion, 
post, p. 430. Reh nq ui st , J., took no part in the consideration or decision 
of the cases.

Frank R. Parker argued the cause for appellants in Nos. 
76-777 and 76-935 and appellees in No. 76-933. With him 
on the briefs were Robert A. Murphy, Elizabeth R. Rindskopf, 
and William E. Caldwell.

A. F. Summer, Attorney General of Mississippi, and Jerris 
Leonard argued the cause for appellees in Nos. 76-777, 76- 
934, and 76-935 and appellants in No. 76-933. With them on 
the briefs were Giles W. Bryant, Special Assistant Attorney 
General, and William A. Allain.

Deputy Solicitor General Wallace argued the cause for the 
United States in No. 76-934. With him on the briefs were 
Acting Solicitor General Friedman, Assistant Attorney Gen-
eral Pottinger, Howard E. Shapiro, Brian K. Landsberg, John 
C. Hoyle, and Jessica Dunsay Silver.

Mr . Justice  Stewar t  delivered the opinion of the Court.
The question in this litigation concerns the constitutional 

validity of a legislative reapportionment plan devised by a 
three-judge Federal District Court for Mississippi’s Senate and 
House of Representatives. In Nos. 76-777 and 76-935, the 
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appellants are the Mississippi voters who originally brought 
this class action in the District Court. They challenge the 
court’s entire Senate plan, and aspects of the House plan, as 
failing to meet the basic one-person, one-vote requirements 
of the Equal Protection Clause of the Fourteenth Amendment, 
and particularly the constitutional and equitable requirements 
of a court-ordered reapportionment plan.1 In No. 76-934 
the appellant is the Government, an intervenor in the District 
Court.2 These appellants join in asserting that the District 
Court’s plan works an impermissible dilution, of Negro voting 
strength, and they challenge as well the District Court’s decree 
for its failure to order special elections in all legislative dis-
tricts where new or significantly stronger Negro voting major-
ities were created by the District Court’s plan. In No. 76- 
933 the appellants are the state officers who were named as 
defendants in the District Court. These appellants assert 
that the District Court should have accorded greater deference 
to Mississippi’s historic policy of respecting county boundaries 
and thus should have established multimember legislative 
districts, and they further assert that the court erred in order-
ing any special elections at all.

We do not reach all the complicated issues raised by the 
various appellants, because we have concluded that both the 
Senate and the House reapportionments ordered by the Dis-
trict Court fail to meet the most elemental requirement of 
the Equal Protection Clause in this area—that legislative dis-

1 These appellants also challenge the District Court’s failure to award 
them reasonable attorneys’ fees, as authorized by § 402 of the 1975 amend-
ments to the Voting Rights Act of 1965, 42 U. S. C. § 1973Z (e) (1970 ed., 
Supp. V), and the recent Civil Rights Attorney’s Fees Awards Act of 1976, 
90 Stat. 2641, 42 U. S. C. § 1988 (1976 ed.). Because we reverse and 
remand this cause for further proceedings, we do not resolve this problem, 
but simply instruct the District Court to make a determination of this 
question at an appropriate time in the proceedings on remand.

2 The appellants in Nos. 76-777, 76-934, and 76-935 will sometimes 
hereinafter be referred to as the plaintiffs.
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tricts be “as nearly of equal population as is practicable.” 
Reynolds v. Sims, 377 U. S. 533, 577; Chapman v. Meier, 420 
U. S. 1.

I
The effort to reapportion the Mississippi Legislature in 

accordance with constitutional requirements has occupied the 
attention of the federal courts for 12 years. This painfully 
protracted process of litigation began in the wake of Reynolds 
v. Sims, supra, when the appellants in No. 76-777 challenged 
in the District Court for the Southern District of Mississippi, 
the extreme population variances of the legislative apportion-
ment that had been enacted by the state legislature in 1962. 
The District Court invalidated that plan. Connor v. Johnson, 
256 F. Supp. 962.3 After waiting for an ultimately unsuccess-
ful attempt by the legislature to enact a constitutional reap-
portionment, the District Court then promulgated its own 
plan for the 1967 quadrennial elections, relying rather exten-
sively on multimember districting in both legislative houses to 
achieve substantial population equality.4 Connor v. Johnson, 
265 F. Supp. 492.

In 1971, the state legislature enacted another apportion-
ment; that legislation was held unconstitutional because the 
District Court could find no justification for the continuing 
substantial population variances among the various legislative 
districts. Connor v. Johnson, 330 F. Supp. 506. The court 
consequently formulated its own plan to govern the 1971 
elections, continuing to rely extensively on multimember dis-
tricts,6 and failing altogether to formulate a final plan with

3 Under the 1962 regime a majority of the House of Representatives 
could have been elected by some 40% of the State’s voters; a majority 
of the Senate could have been elected by less than 38% of them. Connor 
v. Johnson, 256 F. Supp., at 976-977.

4 Thirty-four of the 52 House districts and 10 of the 36 Senate districts
were multimember districts under this court plan.

6 Most of the House districts and almost half of the Senate districts were 
constituted as multimember districts under this plan. Thus 52 Senators
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respect to the State’s three largest counties—Hinds, Harrison, 
and Jackson. Those counties instead were given interim 
multimember representation. In an interlocutory appeal from 
that order, this Court pointed out that single-member districts 
are preferable to large multimember districts in court-ordered 
reapportionment plans, and accordingly stayed the judgment 
of the District Court and instructed it “absent insurmountable 
difficulties, to devise and put into effect a single-member dis-
trict plan for Hinds County.”6 Connor v. Johnson, 402 U. S. 
690, 692. The District Court found itself confronted by in-
surmountable difficulties, however, and did not divide Hinds 
County into single-member districts before the 1971 election. 
Connor v. Johnson, 330 F. Supp. 521.

On direct appeal, after the 1971 elections had taken place 
pursuant to the District Court’s plan, this Court declined to 
consider the prospective validity of the 1971 plan in the 
continued absence of a final plan redistricting Hinds, Harrison, 
and Jackson Counties. Connor v. Williams, 404 U. S. 549. 
Relying on the District Court’s stated intention to appoint a 
Special Master in January 1972 to consider the subdivision 
of those counties into single-member districts, we vacated the 
judgment and remanded with directions to the District Court 
that “[s]uch proceedings should go forward and be promptly 
concluded.” Id., at 551.

No Special Master was appointed. In anticipation of the 
1975 elections, however, the Mississippi Legislature in April 
1973 enacted a new apportionment. A hearing was not held 
on the plaintiffs’ prompt objections to that legislation until 
February 1975. Before the District Court reached a decision, 

were to be elected from 33 senatorial districts, and 122 Members of the 
House of Representatives were to be elected from 46 House districts. 
Connor v. Johnson, 330 F. Supp., at 509-516.

6 This Court was advised at that time that acceptable single-member 
district plans had been worked out for Hinds County, but not for Harrison 
or Jackson County. Connor v. Johnson, 402 U. S. 690.
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however, the Mississippi Legislature enacted yet another 
apportionment almost identical to the 1971 court-ordered 
plan, but permanently adopting multimember districts for 
Hinds, Harrison, and Jackson Counties. The District Court 
ordered the filing of a new complaint addressing the 1975 
legislation, and concluded that it was constitutional. Connor 
v. Waller, 396 F. Supp. 1308.7 We reversed, holding that the 
legislative apportionment could not be effective as law until 
it had been submitted and had received clearance under § 5 
of the Voting Rights Act of 1965, as amended, 42 U. S. C. 
§ 1973c, and that the District Court had accordingly erred in 
considering its constitutional validity. Connor v. Waller, 421 
U. S. 656.

In compliance with § 5 of the Voting Rights Act, Mississippi 
then submitted the 1975 legislation to the Attorney General 
of the United States. When he objected to the legislation,8 
the District Court proceeded to formulate another temporary 
reapportionment plan using multimember districts for the 
conduct of the 1975 elections. When the District Court 
delayed consideration of a permanent plan for the 1979 elec-
tions, this Court allowed the filing of a petition for a writ of 
mandamus to compel the District Court to enter a final 
judgment embodying a permanent reapportionment plan for 

7 The 1975 legislative plan contained 14 multimember districts for the 
Senate, and 24 multimember districts and 34 floterial districts and 
subdistricts for the House. (Floterial districts are a form of multi-
member districting in which one or more legislators are elected from 
subdistricts and one or more legislators are elected districtwide.) Connor 
v. Waller, 396 F. Supp., at 1324-1325,1333-1339.

8 On June 10, 1975, the Attorney General objected to the 1975 Acts 
reapportioning the House and Senate on the ground that Mississippi had 
failed to show that the legislation did not have the purpose and would 
not have the effect of denying or abridging the right to vote on account 
of race. The United States was subsequently permitted to intervene in 
the District Court as a party plaintiff. Connor v. Finch, 419 F. Supp. 
1089, 1090-1091.
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the Mississippi Legislature. Connor v. Coleman, 425 U. S. 
675.9 The District Court thereupon held hearings and entered 
a judgment adopting a final plan. See 419 F. Supp. 1072, 419 
F. Supp. 1089, 422 F. Supp. 1014. We noted probable juris-
diction of these appeals challenging that judgment. 429 U. S. 
1010 and 1060.

II
In approaching the task of devising a reapportionment plan 

for the 122-member House and 52-member Senate, the District 
Court announced certain guidelines to structure its analysis, 
drawn from previous cases in this court and other courts and 
from Mississippi policy. Population variances were to be as 
“near de minimis as possible”; districts were to be reasonably 
contiguous and compact; Negro voting strength would not be 
minimized or canceled; and every effort would be made to 
maintain the integrity of county lines.10 The plaintiffs do not 
really challenge the criteria enunciated by the District Court, 
but rather argue that the court failed to abide by its criteria 
in putting together the reapportionment plans. The defend-

9 This Court directed the District Court promptly to bring this case to 
trial, and not to await this Court’s decisions in other cases raising reap-
portionment questions. On the assumption that the District Court would 
hold a hearing within 30 days of the entry of this Court’s order, we 
deferred consideration of the petition for writ of mandamus until June 17, 
1976.

10 The District Court postulated two specific guidelines on county 
boundary integrity:

“1. If a county has more than enough population for the election 
of a Representative or Senator, then there shall be one complete district 
within that county, thus at least one Senator or Representative will be 
chosen solely by that county. In practical effect this will largely preserve 
the integrity of county boundaries and conform, to a degree, with the 
state policy on that subject, Mahan v. Howell [410 U. S. 315].

“2. Except where two or more districts may properly be set up within 
the same county as authorized by Mississippi Constitution, Section 254, no 
county will be split into more than two segments.” (Emphasis in original.) 
Connor v. Finch, 419 F. Supp. 1072, 1076.
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ants, as cross-appellants, argue by contrast that the District 
Court went too far, and that the Mississippi policy of respect-
ing county lines required the court to continue the utilization 
of multimember districts.

This litigation is a classic example of the proposition that 
" ‘the federal courts are often going to be faced with hard re-
medial problems’ in minimizing friction between their reme-
dies and legitimate state policies.” Taylor v. McKeithen, 407 
U. S. 191, 194, quoting Sixty-seventh Minnesota State Senate 
v. Beens, 406 U. S. 187, 204 (dissenting opinion). The essen-
tial question here is whether the District Court properly exer-
cised its equitable discretion in reconciling the requirements 
of the Constitution with the goals of state political policy.

Although every state reapportionment plan is fraught with 
its own peculiar factual difficulties, it can hardly be said that 
this Court has given no guidance of general applicability to a 
court confronted with the need to devise a legislative reappor-
tionment plan when the state legislature has failed. We have 
made clear that in two important respects a court will be held 
to stricter standards in accomplishing its task than will a state 
legislature: “[U]nless there are persuasive justifications, a 
court-ordered reapportionment plan of a state legislature must 
avoid use of multimember districts, and, as well, must ordinar-
ily achieve the goal of population equality with little more 
than de minimis variation.” Chapman n . Meier, 420 U. S., 
at 26-27.

These high standards reflect the unusual position of federal 
courts as draftsmen of reapportionment plans. We have 
repeatedly emphasized that “legislative reapportionment is 
primarily a matter for legislative consideration and deter-
mination,” Reynolds v. Sims, 317 U. S., at 586,11 for a state 
legislature is the institution that is by far the best situated to 

11 See also Chapman v. Meier, 420 U. S. 1, 27; Connor v. Williams, 404 
U. S. 549, 552 n. 4; Burns v. Richardson, 384 U. S. 73, 85.
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identify and then reconcile traditional state policies within the 
constitutionally mandated framework of substantial popula-
tion equality. The federal courts by contrast possess no dis-
tinctive mandate to compromise sometimes conflicting state 
apportionment policies in the people’s name. In the wake 
of a legislature’s failure constitutionally to reconcile these con-
flicting state and federal goals, however, a federal court is left 
with the unwelcome obligation of performing in the legisla-
ture’s stead, while lacking the political authoritativeness that 
the legislature can bring to the task. In such circumstances, 
the court’s task is inevitably an exposed and sensitive one 
that must be accomplished circumspectly, and in a manner 
“free from any taint of arbitrariness or discrimination.” 
Roman v. Sincock, 377 U. S. 695, 710.

A
Because the practice of multimember districting can con-

tribute to voter confusion, make legislative representatives 
more remote from their constituents, and tend to submerge 
electoral minorities and overrepresent electoral majorities, 
this Court has concluded that single-member districts are to 
be preferred in court-ordered legislative reapportionment plans 
unless the court can articulate a “singular combination of 
unique factors” that justifies a different result. Mahan v. 
Howell, 410 U. S. 315, 333; Chapman v. Meier, supra, at 
21; East Carroll Parish School Board v. Marshall, 424 U. S. 
636, 639. In its final plan, and over the defendants’ objec-
tion, the District Court in the present case accordingly aban-
doned—albeit reluctantly—its previous adherence to multi-
member districting. The defendants’ unallayed reliance on 
Mississippi’s historic policy against fragmenting counties is 
insufficient to overcome the strong preference for single-mem-
ber districting that this Court originally announced in this 
very litigation. Connor v. Johnson, 402 U. S., at 692; Connor 
v. Williams, 404 U. S., at 551.
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B
The Equal Protection Clause requires that legislative dis-

tricts be of nearly equal population, so that each person’s 
vote may be given equal weight in the election of representa-
tives. Reynolds v. Sims, supra. It was recognition of that 
fundamental tenet that motivated judicial involvement in the 
first place in what had been called the “political thicket” of 
legislative apportionment. Baker v. Carr, 369 U. S. 186. 
The District Court’s plan nevertheless departs from that norm 
in deference to Mississippi’s historic respect for the integrity 
of county boundaries in conjunction with legislative districts. 
The result, as the District Court itself recognized, was “greater 
variances in population percentages in some instances than 
ordinarily would have been preferred.” 419 F. Supp., at 
1076.

Given the 1970 Mississippi population of 2,216,912 to be 
apportioned among 52 Senate districts,12 the population norm 
for a Senate seat if absolute population equality were to be 
achieved would be 42,633. As computed by the District 
Court,13 the Senate plan contains a maximum deviation from 

12 Miss. Const., Art. 13, § 255.
13 In gauging the total population deviations from the House and Sen-

ate norms, we accept the District Court’s calculation of district popula-
tions and population deviations. As is not unusual in cases such as this, 
there is considerable controversy among the parties as to what the proper 
population figures are. The census is itself at best an approximate esti-
mate of a State’s population at a frozen moment in time. Because it is 
taken by census tract rather than along supervisory district or voting pre-
cinct lines, relevant population figures for these political districts have to be 
extrapolated. That process is complicated by the recognition that major 
shifts in population and in voting precinct lines have occurred since the 
1970 census, and by the fact that proportionally more Negroes than whites 
are ineligible to vote because of age.

We need not “enter this imbroglio of mathematical manipulation,” but 
instead “confine our consideration to the figures actually found by the 
court.” Mahan v. Howell, 410 U. 8. 315, 319 n. 6. See also Bums v. 
Richardson, supra, at 91-93. On remand, however, to avoid the sub-
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population equality of 16.5%,14 with the largest variances oc-
curring in District 6 (8.2% above the norm) and in District 38 
(8.3% below the norm). Fourteen of the court’s 52 Senate 
districts have variances from population equality of over 5%, 
plus or minus, and four of those have variances of 8% or 
more, plus or minus. In the House plan, with 122 seats,15 
and a population norm of 18,171, there is a maximum devia-
tion of 19.3%, with the largest variances occurring in District 
5 (9.4% over the norm) and District 47 (9.9% below the 
norm).16 Forty-eight districts vary more than 5% either 
way, and 11 of those districts vary more than 8% either way.

Such substantial deviations from population equality simply 
cannot be tolerated in a court-ordered plan, in the absence of 
some compelling justification:

“With a court plan, any deviation from approximate 
population equality must be supported by enunciation of 
historically significant state policy or unique features.

“. . . [A] court-ordered reapportionment plan of a state 
legislature . . . must ordinarily achieve the goal of popu-
lation equality with little more than de minimis variation. 
Where important and significant state considerations 
rationally mandate departure from these standards, it is 
the reapportioning court’s responsibility to articulate pre-

stantial confusion that characterizes the record now before us, the District 
Court should explain the genesis of the population figures on which it 
relies.

14 We note that the appellants in No. 76-935 assert that simple mathe-
matical error resulted in understating the population variance in Senate 
District 29. According to their figures, that district has a variance of 
9.96%, resulting in a maximum deviation in the court’s Senate plan of 
18.29%.

15 Miss. Const., Art. 13, § 254.
16 The District Court originally calculated the total variance at 18.5%, 

but its December 21, 1976, order, amending its previous judgment, in-
creased the variance in District 47 from —9.1% to —9.9%.
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cisely why a plan of single-member districts with minimal 
population variance cannot be adopted.” Chapman v. 
Meier, 420 U. S., at 26-27 (footnote omitted).

The maximum population deviations of 16.5% in the Senate 
districts and 19.3% in the House districts can hardly be 
characterized as de minimis; they substantially exceed the 
“under-10%” deviations the Court has previously considered 
to be of prima facie constitutional validity only in the context 
of legislatively enacted apportionments.17 See Gaffney v. 
Cummings, 412 U. S. 735 (7.83% maximum deviation from 
the population norm); White v. Reg ester, 412 U. S. 755 (9.9% 
maximum deviation from the population norm). Hence even 
a legislatively crafted apportionment with deviations of this 
magnitude could be justified only if it were “based on legiti-
mate considerations incident to the effectuation of a rational 
state policy.” Reynolds v. Sims, 377 U. S., at 579, quoted in 
Mahan v. Howell, 410 U. S., at 325.

As justification for both the Senate and House plans, the 
District Court pointed to a fairly consistent state policy of 
maintaining the borders of its 82 counties when allotting seats 
in the legislature, and to the fact that this policy is rationalized 
in part by the lack of legislative powers entrusted to the 
counties, whose legislative needs must instead be met by 
reliance on private bills introduced by members of the state 
legislature.18 But the District Court itself recognized at an 

17 The Court refused to assume in Chapman v. Meier that even a 5.95% 
deviation from the norm would necessarily satisfy the high standards 
required of court-ordered plans.

18 As justification for the high population deviations in the House plan, 
the District Court also “emphasize [d] that the exceedingly low 1% 
population norm of 181 persons has made our task ... far more diffi-
cult”—i. e., the small population of the House districts means that, any 
underinchision or overinclusion of 181 persons in a district results in an 
incremental 1% deviation from the population norm for that district. 419 
F. Supp., at 1112. The 1% population norm in the sparsely populated 
State of North Dakota was 121, but the Court did not consider that a
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earlier stage in this litigation that the policy against breaking 
county boundary lines is virtually impossible of accomplish-
ment in a State where population is unevenly distributed 
among 82 counties, from which 52 Senators and 122 House 
members are to be elected. Only 11 of 82 counties have 
enough people to elect a Senator, and only 44 counties have 
enough people to elect a Representative. Connor v. Johnson, 
330 F. Supp., at 509.

The policy of maintaining the inviolability of county lines 
in such circumstances, if strictly adhered to, must inevitably 
collide with the basic equal protection standard of one person, 
one vote. Indeed, Mississippi’s insistent adherence to that 
policy resulted in the invalidation of three successive legisla-
tive apportionments as constitutionally impermissible. See 
Connor v. Johnson, 256 F. Supp. 962; Connor v. Johnson, 265 
F. Supp. 492; Connor v. Johnson, 330 F. Supp. 506.

Recognition that a State may properly seek to protect the 
integrity of political subdivisions or historical boundary lines 
permits no more than “minor deviations” from the basic 
requirement that legislative districts must be “as nearly of 
equal population as is practicable.” Roman v. Sincock, 377 
U. S., at 710; Reynolds v. Sims, supra, at 577. The ques-
tion is one of degree. In Chapman v. Meier, however, it was 
established that the latitude in court-ordered plans for de-
parture from the Reynolds standards in order to maintain 
county lines is considerably narrower than that accorded ap-
portionments devised by state legislatures, and that the bur-
den of articulating special reasons for following such a policy 
in the face of substantial population inequalities is correspond-

“legitimate basis for a departure from the goal of equality” in Chapman 
v. Meier, 420 U. S., at 24. Instead we recognized that “each individual 
vote may be more important to the result of an election” in such circum-
stances, and concluded that “particular emphasis should be placed on 
establishing districts with as exact population equality as possible.” Id., 
at 25.
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ingly higher. The District Court failed here to identify 
any such “unique features” of the Mississippi political struc-
ture as would permit a judicial protection of county bound-
aries in the teeth of the judicial duty to “achieve the goal of 
population equality with little more than de minimis varia-
tion.” Chapman v. Meier, supra, at 26-27.

Under the less stringent standards governing legislatively 
adopted apportionments, the goal of maintaining political 
subdivisions as districts sufficed to justify a 16.4% population 
deviation in the plan for the Virginia House of Delegates. 
Mahan v. Howell, 410 U. S. 315. But in Mahan, there was 
uncontradicted evidence that the legislature’s plan “ ‘produces 
the minimum deviation above and below the norm, keeping 
intact political boundaries.’ ” Id., at 326. By contrast, 
the plaintiffs in this case submitted to the District Court an 
alternative Senate plan that served the state policy against 
fragmenting county boundaries better than did the plan the 
court ultimately adopted, and also came closer to achieving 
districts that are “as nearly of equal population as is prac-
ticable.” Reynolds v. Sims, supra, at 577. The 19 county 
boundaries cut by the court plan would have been reduced to 
15 in the so-called “Modified Henderson Plan” submitted by 
the plaintiffs; the maximum population deviation in any 
district would have been reduced from 16.5% to 13.66%, and 
the number of districts deviating by more than 5% from the 
population norm, plus or minus, would have been reduced 
from 15 to 9. As in Chapman, “our reference to the 
[Henderson] plan is to show that the factors cited by the 
District Court cannot be viewed as controlling and persuasive 
when other, less statistically offensive, plans already devised 
are feasible.” 420 U. S., at 26. See also Kilgarlin v. Hill, 
386 U. S. 120, 124; Swann v. Adams, 385 U. S. 440, 445—446.

In the absence of a convincing justification for its continued 
adherence to a plan that even in state policy terms is less 
efficacious than another plan actually proposed, there can be 
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no alternative but to set aside the District Court’s decree for 
its failure to embody the equitable discretion necessary to 
effectuate the established standards of the Equal Protection 
Clause.19

Ill
Since the District Court’s legislative reapportionment decree 

is invalid under the elementary standards of Reynolds v. 
Sims, we do not reach the more particularized challenges 
to certain aspects of that reapportionment plan made by 
the plaintiffs—challenges based upon claims that the plan’s 
apportionment of some districts impermissibly dilutes Negro 
voting strength. Swann v. Adams, supra, at 446-447.20 

19 The appellants in No. 76-935 challenged the Senate reapportionment 
as a whole under Reynolds v. Sims. They did not make a blanket chal-
lenge to the entire House plan under the Reynolds v. Sims doctrine, since 
they viewed it as “gofing] a long way toward alleviating the dilution 
of black voting strength present in the 1971 and 1975 . . . court-ordered 
House plans.” They did, however, challenge several districts in the House 
plan as excessively malapportioned (arguing, for example, that the plan 
created a total deviation of 18.2% for four House districts in Washington 
and Issaquena Cormties), and all of the plaintiffs supported their claims of 
fragmentation of Negro voting strength by pointing to significant devia-
tions from the House population norm.

In the context of a court-ordered plan that results in the sort of systemic 
violation revealed by the figures in this record, it is hardly appropriate to 
confine our scrutiny to particularly egregious, but localized examples of 
violations specifically relied on by the parties. And even if the constitu-
tional validity of the entire court-ordered House plan could not appro-
priately be viewed as an issue implicitly raised by the parties, this Court 
has the authority and the duty in exceptional circumstances to notice 
federal-court errors to which no exception has been taken, when they 
“seriously affect the fairness, integrity or public reputation of judicial pro-
ceedings.” United States v. Atkinson, 297 U. S. 157, 160, quoted in 
Silber v. United States, 370 U. S. 717, 718. See also Blonder-Tongue 
Laboratories v. University Foundation, 402 U. S. 313, 320 n. 6; Sibbach v. 
Wilson, 312 U. S. 1, 16; R. Stem & E. Gressman, Supreme Court Practice 
§6.37 (4th ed. 1969).

20 The plaintiffs also argue that special elections should have been 
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But since the 1979 elections are on the horizon and a constitu-
tionally permissible legislative reapportionment plan for the 
State of Mississippi has yet to be drawn, it is appropriate to 
give some further guidance to the District Court with these 
challenges in mind.21 Cf. Chapman v. Meier, 420 U. S., at 26.

To support their claim of impermissible racial dilution,22 
the plaintiffs point to unexplained departures from the neutral 
guidelines the District Court adopted to govern its formula-
tion of a reapportionment plan—departures which have the 
apparent effect of scattering Negro voting concentrations 
among a number of white majority districts. They point in 
particular to the District Court’s failure adequately to explain 
its adoption of irregularly shaped districts when alternative 
plans exhibiting contiguity, compactness, and lower or accept-
able population variances were at hand. The plaintiffs have 
referred us to two types of situations in which the District 
Court’s decree fails to meet its own goal that legislative dis-
tricts be reasonably contiguous and compact: in its subdivi-
sions of large counties whose population entitles them to elect 
several legislative representatives to both houses, and in its 
aggregations of smaller counties to put together enough people 
to elect one legislator.

ordered in a number of House and Senate districts to remedy the serious 
deficiencies in the 1975 court-ordered plan under which the present state 
legislature was elected. These arguments, too, become moot in view of the 
invalidity of the entire reapportionment decree now before us.

21 The plaintiffs assert that the reapportionment decree, if found to 
dilute Negro voting strength, is unconstitutional under the Fourteenth 
and Fifteenth Amendments. Our limited comments here, however, are 
addressed only to the question of the District Court’s appropriate exercise 
of its discretion in remedying the Mississippi Legislature’s failure to enact 
a valid apportionment under the equal protection standards established 
by Reynolds v. Sims. Cf. Ashwander v. TV A, 297 U. S. 288, 347 (Brandeis, 
J., concurring).

22 See, e. g., White v. Regester, 412 U. S. 755; Whitcomb v. Chavis, 403 
U. S. 124; Abate v. Mundt, 403 U. S. 182, 184 n. 2; Burns v. Richardson, 
384 U. 8., at 88-89; Fortson v. Dorsey, 379 U. 8.433,439.
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Hinds County exemplifies the large county problem.23 It is 
the site of the State’s largest city, Jackson, and is the most 
populous Mississippi county, with a total of 214,973 residents, 
84,064 of whom are Negroes. As are all Mississippi counties, 
Hinds is divided into five supervisory districts or “beats”; each 
beat elects one supervisor to sit on the Board of Supervisors, 
which is charged with executive and judicial local government 
responsibilities. The Board of Supervisors reapportioned 
itself in 1969, creating five oddly shaped beats that extend 
from the far corners of the county in long corridors that frag-
ment the city of Jackson, where much of the Negro population 
is concentrated. See Kirksey v. Board of Supervisors of 
Hinds County, 402 F. Supp. 658 (SD Miss.), aff’d, 528 
F. 2d 536 (CA5), awaiting decision after rehearing en banc. 
The irregular shapes of the beats were assertedly justified as 
necessary to achieve equalization of road mileage, bridges, and 
land area among the districts, so as to equalize the primary 
responsibilities of the supervisors—maintenance of the roads 
and bridges.24 Whatever may be the validity of those justi-
fications for a Hinds County Board of Supervisors’ apportion-
ment first adopted in 1969, they are irrelevant to the problem 
of apportioning state senate seats, whose holders will pre-
sumably concern themselves with something other than 
maintaining roads and bridges. The District Court neverthe-
less concluded that each Hinds County beat should elect one 
Senator.

23 The textual examples are meant to be illustrative rather than an ex-
haustive catalogue of possible deficiencies in the District Court’s plan. 
Similar criticisms could possibly be made of the districting contours in a 
number of other counties.

24 The validity of these justifications for apportionment of the supervisor 
beats is currently under attack in Kirksey v. Board of Supervisors of 
Hinds County, pending in the Court of Appeals for the Fifth Circuit after 
reargument en banc. Our discussion of the Hinds County Senate district-
ing problem is not to be understood as pretermitting that court’s considera-
tion of the county supervisor districting issue raised in the Kirksey 
litigation.
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The District Court did not explain its preference for the 
Hinds County Board of Supervisors’ plan, although it did 
note generally that “we have had to take the Counties, Beats, 
and [voting] precincts as they actually are.” There is, how-
ever, no longstanding state policy mandating separate repre-
sentation of individual beats in the legislature.25 And there 
is no practical barrier that requires apportioning a large county 
on the basis of beat lines; Mississippi’s 410 beats are in turn 
divided into 2,094 voting precincts, each of which is sufficiently 
small as the basic voting unit to allow considerable flexi-
bility in putting together legislative districts. On this record, 
neither custom nor practical necessity can thus be said to 
justify reliance for state senatorial districting purposes upon 
the beats adopted by the Hinds County Board of Supervisors 
to govern their own election.

The District Court’s treatment of Jefferson and Claiborne 
Counties illustrates a departure from its own announced 
standards in aggregating small counties to form a single-
member legislative district. Jefferson and Claiborne Counties 
are contiguous counties on the western border of Mississippi. 
Claiborne has a total population of 10,086, of whom 7,522 are 
Negroes. Jefferson has a total population of 9,295 of whom 
6,996 are Negroes. The plaintiffs suggested combining these 
two counties with Copiah County to make a compact Senate 
district with a 55% Negro voting-age population. Instead, 
and without explanation, the District Court combined Clai-
borne County with Lincoln County and with Beat 3 of Copiah 
County to make a white majority senatorial district; Jefferson 
County was combined with Beats 1, 2, 4, and 5 of Adams 

25 Unlike counties with “boundaries . . . fixed by statute for generations,” 
beats are not units of state government, and their boundaries are fre-
quently changed by the Boards of Supervisors. According to the District 
Court: “Beat lines generally follow governmental land lines as laid down 
by section, township, and range—in other words invisible to all, and 
unknown to most. It is a rare individual who knows where a beat line is at 
any given point . . . .” Connor v. Johnson, 330 F. Supp., at 518.



CONNOR V. FINCH 425

407 Opinion of the Court

County to make an irregularly shaped senatorial district with 
a slight Negro voting-age majority. Compared to the plain-
tiffs’ proposals, the District Court’s senatorial districts are less 
compact, and in addition require the fragmentation of two 
counties while the plaintiffs’ proposal would have fragmented 
none.

Such unexplained departures from the results that might 
have been expected to flow from the District Court’s own 
neutral guidelines can lead, as they did here, to a charge that 
the departures are explicable only in terms of a purpose to 
minimize the voting strength of a minority group. The Dis-
trict Court could have avoided this charge by more carefully 
abiding by its stated intent of adopting reasonably contiguous 
and compact districts, and by fully explaining any departures 
from that goal.

Twelve years have passed since this litigation began, but 
there is still no constitutionally permissible apportionment 
plan for the Mississippi Legislature. It is therefore impera-
tive for the District Court, in drawing up a new plan, to make 
every effort not only to comply with established constitutional 
standards, but also to allay suspicions and avoid the creation 
of concerns that might lead to new constitutional challenges.26 
In view of the serious questions raised concerning the purpose 
and effect of the present decree’s unusually shaped legislative 
districts in areas with concentrations of Negro population, the 
District Court on remand should either draw legislative dis-
tricts that are reasonably contiguous and compact, so as to put 
to rest suspicions that Negro voting strength is being imper-

26 The District Court did take a substantial step forward in its final 
decree by eliminating multimember districts. In setting aside this decree 
we do not mean to obscure the significance of that advance. Although 
the court’s order to hold special elections in two districts to make more 
immediately available the fruits of its decree cannot be affirmed in the 
face of our judgment today that vacates the entire decree, the District 
Court will retain the power to order such special elections on remand as 
the circumstances may require or permit.
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missibly diluted, or explain precisely why in a particular 
instance that goal cannot be accomplished.

The task facing the District Court on remand must be 
approached not only with great care, but with a compelling 
awareness of the need for its expeditious accomplishment, so 
that the citizens of Mississippi at long last will be enabled to 
elect a legislature that properly represents them.

Reversed and remanded.

Mr . Justic e  Rehnquist  took no part in the consideration 
or decision of these cases.

Mr . Just ice  Blackmu n , with whom The  Chief  Justic e  
joins, concurring in part and concurring in the judgment.

I join Parts I and II of the Court’s opinion and concur in 
its judgment. I do not understand the Court to disapprove 
the District Court’s decision to use county lines as districting 
boundaries wherever possible, even though this policy may 
cause a greater variation in district population than would 
otherwise be appropriate for a court-ordered plan. The final 
plan adopted in this case appears to produce even greater 
population disparities than necessary to effectuate the county 
boundary policy. Cf. Mahan v. Howell, 410 U. S. 315, 326 
(1973). This being so, the District Court should have articu-
lated precise reasons for not adopting a more evenly appor-
tioned plan. Chapmdn v. Meier, 420 U. S. 1, 27 (1975).

The appeals by the private parties and the United States in 
this case, however, were not primarily concerned with equal-
population apportionment. Their more serious objections in-
volved aspects of the District Court’s plan that were claimed 
to dilute Negro voting power.1 The two issues are quite 

1In fact, several of the districting alternatives proposed by these ap-
pellants as a means of improving black representation also would have 
involved greater population disparities than the plan adopted by the 
District Court. See, e. g., Brief for United States 49a (Hinds County
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distinct: Equal apportionment is a majoritarian principle, but 
racial representation is a question of minority rights. See 
Smith, The Failure of Reapportionment: The Effect of Reap-
portionment on the Election of Blacks to Legislative Bodies, 
18 How. L. J. 639 (1975). I think the Court’s opinion does 
not sufficiently focus upon the potential dissonance between 
the one-person, one-vote ideal and a goal of fair representation 
for minorities.

The Court does not decide the racial dilution issue at this 
time, but the observations in Part III of its opinion indicate 
an approach that I think is not entirely appropriate. Details 
of districting are interrelated, and it is not helpful to look at 
isolated aspects of a statewide apportionment plan in order 
to determine whether a racial or other improperly motivated 
gerrymander has taken place. Districts that disfavor a 
minority group in one part of the State may be counterbal-
anced by favorable districts elsewhere. A better approach, 
therefore, is to examine the overall effect of the apportion-
ment plan on the opportunity for fair representation of minor-
ity voters.

Statistics from the 1970 census reveal that the black voting-
age population of Mississippi is 31.4%. Brief for United 
States 44 n. 40. Under the District Court’s apportionment 
plan, nine of the 52 Senate districts (17.3%) and 24 of the 
122 House districts (19.7%) have black majorities of the 
voting-age population. Id., at 66. These statistics indicate 
that the plan would be unlikely to provide black voters with 
representation in the legislature equivalent to their electoral 
strength.2 But I do not think that the plan improperly dilutes

Senate districts); id., at 55a (Warren County House districts); Brief 
for Private Appellants 45-46 (Adams County House districts). 

2 The racial-dilution challenge in this case is predicated on the common 
but questionable assumption that voting will take place along racial lines, 
and thus that blacks receive effective representation only in districts where 
they compose a majority of the voting-age population. See Brief for 
Private Appellants 28-36; Brief for United States 33-59. Such an as-
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black voting strength just because it fails to provide propor-
tional. representation. See Whitcomb n . Chavis, 403 U. S. 
124, 149-155 (1971).

The normal system of legislative apportionment in the 
United States is direct territorial representation by single-
member districts. Such system does not normally provide 
electoral minorities with proportional representation in the 
legislature. The extent to which electoral strength is trans-
lated into legislative representation depends on a number of 
factors, including (1) the size of the voting group, (2) its 
geographical dispersion, (3) the size of the legislative districts, 
and (4) the way district boundaries are drawn.3 The first 
three factors are probably sufficient to explain the result in 
the present case without raising an inference that the district 
boundaries were drawn so as further to minimize or dilute 
overall black voting strength.

Of course, the fact that a plan seems generally to provide 
fair representation would not preclude a showing that a par-
ticular aspect was adopted with an impermissibly discrimina-
tory intent. But where the only claim is based on disparate 
effect, then piecemeal review of an apportionment plan may 
well be misleading. For example, the Court’s opinion sug-
gests that the District Court may have erred in not adopting 
an alternative plan combining Jefferson and Claiborne Coun-
ties into a single Senate district (with Copiah County). 
Ante, at 424-425. But the District Court’s plan does combine 
Jefferson and Claiborne Counties into a single House dis-
trict (number 81), with a 70% black majority of the voting-

sumption perhaps would be appropriate in situations where blacks con-
tinue to be excluded from the political process. See White v. Regester, 
412 U. S. 755, 765-770 (1973). Separate representation by race, however, 
is certainly not an optimal solution and at best can provide only a tem-
porary, expedient remedy.

3 See generally D. Rae, The -Political Consequences of Electoral Laws 
(1967); Tufte, The Relationship between Seats and Votes in Two-Party 
Systems, 67 Am. Pol. Sci. Rev. 540 (1973).



CONNOR V. FINCH 429

407 Opinion of Bla ck mu n , J.

age population. Moreover, there is no reason to believe that 
the alternative Senate districting would have entailed less 
fragmentation of county boundaries in the overall plan. The 
alternative proposal would have required the formation of an 
additional Senate district starting with three noncontiguous 
areas—Simpson County, Lincoln County, and part of Adams 
County. A complete reshuffle of the Senate districts in south-
western Mississippi thus would be necessary to implement 
the alternative. One can only speculate on the effect of such 
a reshuffle with respect to either county boundary integrity 
or overall black voter representation.

The Court’s opinion also suggests that adherence to the 
criteria of contiguity and compactness would assure neutral 
districting. Ante, at 425-426. These normally are desirable 
characteristics of a districting plan, but I doubt that such an 
approach will be very effective in assuring fair representation 
for racial or other minority groups.4

A better constraint on potential gerrymandering is imposed 
by the use of established political boundaries. It is at this 
point that the goals of equal apportionment and minority 
representation may well conflict. To the extent that the at-
tainment of precisely equal districts requires abandonment of 
longstanding political boundaries, gerrymandering is that much 
easier.5 Conversely, the requirement of equal apportionment 

4 It is not clear that workable standards of evaluating compactness are 
available, and in any event a requirement of compactness would not 
necessarily promote minority group representation. See R. Dixon, Demo-
cratic Representation 460-461 (1968); Mayhew, Congressional Repre-
sentation: Theory and Practice in Drawing the Districts, in N. Polsby, ed., 
Reapportionment in the 1970s, pp. 253-255 (1971).

5 Reynolds v. Sims, 377 U. S. 533, 578-579 (1964); Wells n . Rockefeller, 
394 U. S. 542, 551-552 (1969) (Harlan, J., dissenting); id., at 554-555 
(Whi te , J., dissenting). See Baker, Gerrymandering: Privileged Sanc-
tuary or Next Judicial Target?, in N. Polsby, ed., Reapportionment in 
the 1970s, pp. 137-138 (1971); Elliott, The Political Consequences of 
Reapportionment, 37 U. Chi. L. Rev. 474,481-490 (1970).
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places very little constraint on the possibility of a gerry-
mander, as the Court’s discussion of the Hinds County Senate 
districts illustrates. Ante, at 423-424. Those districts are 
almost exactly equal in population, with variances from the 
norm ranging only from 4- 0.3% to + 1.3%.

None of my preceding comments are meant to suggest that 
intentional gerrymandering is a serious problem with court- 
ordered apportionment plans. But even a plan adopted with 
the purest of motives will have an unavoidable effect on the 
representation of various political groups in the legislature. 
Where there is an established policy of respecting political or 
natural boundaries in districting, then I believe that a court 
may best avoid any appearance of partisanship by using those 
boundaries as much as possible in its districting.

Mr . Justi ce  Powell  dissenting.
The Court today strikes down the entire Mississippi reap-

portionment plan ordered by the District Court as violative 
of the one-person, one-vote principles announced in Reynolds 
v. Sims, 377 U. S. 533 (1964). In my view, this result—which 
no party to this protracted litigation has urged in this 
Court1—is both unnecessary and erroneous. The question, as 
the Court correctly states, is “whether the District Court prop-
erly exercised its equitable discretion in reconciling the require-
ments of the Constitution with the goals of state political 
policy.” Ante, at 414. Although I believe further proceedings 
are necessary with respect to certain aspects of the District 
Court’s plan, I find no basis on this record for holding that the 
District Court abused the broad discretion that it necessarily 
must exercise in cases of this kind.

In my view the District Court’s overall plan is sound, and 

1 The United States, the appellant in No. 76-934, does not challenge the 
plan as failing to meet the one-person, one-vote requirement of the Equal 
Protection Clause. The private appellants challenge only the Senate plan 
and limited aspects of the House plan on this basis.
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does not impermissibly depart from the one-person, one-vote 
requirements of our prior cases. The court’s plan contains 
maximum deviations from absolute population equality of 
16.5% (Senate) and 19.3% (House). In Mahan v. Howell, 
410 U. S. 315 (1973), we sustained a legislative reapportion-
ment plan for the Virginia House of Delegates in which the 
maximum variation was 16.4%. We held that this deviation 
was justified by the State’s policy of maintaining the integrity 
of political subdivision lines, id., at 325; see Davis v. Mann, 
377 U. S. 678, 686 (1964). The same policy justifies the 
comparable deviations in the District Court’s plan for Mis-
sissippi, a State which also has a tradition of respecting the 
integrity of political subdivision lines in drawing legislative 
districts.

To be sure, the plan before us was ordered by a federal 
court, and we have said that such a plan must be examined 
more critically than one adopted by a state legislature. 
Chapman v. Meier, 420 U. S. 1 (1975). But the theory 
underlying that more demanding standard of review is that 
legislative plans are likely to reflect a State’s political policy 
and the will of its people more accurately than a decision by 
unelected federal judges. Where the deviations in a court’s 
plan are attributable, as in this case, to an explicit policy of 
deference to the State’s traditional district lines, the distinc-
tion becomes relatively unimportant.2 And where the devia-
tions are also accepted by all parties to the litigation, as is 
true of the basic House plan, the distinction seems wholly 
irrelevant.

The issue primarily presented and argued in these appeals 
is whether the District Court plan impermissibly dilutes 
Negro voting strength. I agree generally with Mr . Justice  
Blackmu n ’s concurring opinion on this aspect of the case.

2 We noted in Chapman: “It is far from apparent that North Dakota 
policy currently requires or favors strict adherence to political lines.” 420 
U. 8., at 25.
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I find no evidence in this record to suggest that the plan, 
which assures substantial Negro representation in the State, 
Brief for United States 22, has had the overall effect of dilut-
ing the Negro vote. *

The United States and the private appellants, however, have 
called our attention to a number of specific concentrations of 
Negro voters in the State which are fragmented among two or 
more districts by the court’s plan. The United States focuses 
in particular on six counties for which it claims that alterna-
tive district lines proposed by the parties would preserve an 
appropriate reconciliation of competing interests—population 
equality, geographic compactness, adherence to traditional 
political boundaries—without fragmenting the Negro vote.3 
Because the District Court failed to explain why it rejected 
the proposed alternatives, these contentions are virtually im-
possible to review. Accordingly, I would remand the case to 
the District Court for further findings comparing in detail the 
challenged lines in the court’s plan to those proposed by the 
United States. But I would limit the scope of the remand to 
the districts specifically challenged in this appeal by the United 
States for unnecessary racial dilution and to the districts which 
would require readjustment under the alternatives the United 
States has proposed.4 In all other respects I would affirm the 
judgment of the District Court.6

3 The counties and challenged districts are as follows: Hinds (Senate 
Districts 31-35); Warren (House Districts 53-55); Forrest (House Dis-
tricts 103-106); Washington (House Districts 32-35), and Claiborne and 
Jefferson (Senate Districts 37-38). Brief for United States 74-92, 45a-71a.

4 The alternative proposed for Warren County (House Districts 53-55) 
would require redistricting in House Districts 47 and 56. Id., at 54a n. *. 
The alternative proposed in Claiborne and Jefferson Counties (Senate Dis-
tricts 37 and 38) apparently would require readjustment in the surround-
ing counties. Id., at 68a-71a.

As the Court notes, the validity of the apportionment in Hinds County 
is now pending in the Court of Appeals for the Fifth Circuit after rehear-
ing en banc. Kirksey v. Board of Supervisors of Hinds County, No. 75- 

[Footnote 5 is on p. J33]
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2212. I agree that we should not pretermit that court’s consideration of 
issues before it. If the Fifth Circuit in Kirksey were to order the super-
visory districts to be redrawn, the District Court necessarily would have 
to reexamine the corresponding legislative districts in its apportionment 
plan.

Although the private appellants challenge additional aspects of the 
court’s Senate plan for unnecessary racial dilution, they do not offer alter-
natives limited to the affected districts in the court’s plan but instead 
urge that the entire plan be set aside. Because I believe the basic plan is 
sound for the reasons stated in text, I would reject these additional 
challenges. The private appellants also challenge the court’s House plan 
for Adams County, claiming that the court should have adopted a district 
with a larger Negro voting-age population (59.5%) than that which obtains 
in District 89 (50.7%). In my view this contention is without merit.

5 The Court’s disposition of the case makes it unnecessary to discuss 
the further issue of special elections.
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TRAINOR, DIRECTOR, ILLINOIS DEPARTMENT OF 
PUBLIC AID, et  al . v. HERNANDEZ et  ux .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS

No. 75-1407. Argued January 18,1977—Decided May 31,1977

Rather than charging appellees with the crime of fraudulently concealing 
assets while applying for and receiving public assistance, the Illinois 
Department of Public Aid (IDPA) brought a civil action against 
appellees in state court seeking only a return of the welfare payments 
alleged to have been wrongfully received, and as part of the action a 
writ of attachment was issued and executed pursuant to the Illinois 
Attachment Act against appellees’ property without notice or hearing. 
Instead of seeking a prompt hearing in the state court or moving there 
to quash the attachment on federal constitutional grounds, appellees 
filed suit against appellant IDPA officials in Federal District Court, 
alleging that the Attachment Act was unconstitutional in that it provided 
for deprivation of debtors’ property without due process of law, and 
seeking, inter alia, return of the attached property. Declining to dismiss 
the complaint under the doctrine of Younger v. Harris, 401 U. S. 37, 
and Huffman v. Pursue, Ltd., 420 U. S. 592, a three-judge court held 
the Act unconstitutional and issued an injunction directing return of 
appellees’ attached property. Held: The District Court should have 
dismissed appellees’ complaint under Younger, supra, and Huffman, 
supra, unless their state remedies were inadequate to litigate their 
federal due process claim, since the injunction asked for and issued by 
the court interfered with Illinois’ efforts to utilize the Attachment Act 
as an integral part of the State’s enforcement action. Pp. 440-447.

(a) The principles of Younger and Huffman are broad enough to 
apply to interference by a federal court with an ongoing civil enforce-
ment action such as this, brought by the State in its sovereign capacity. 
Pp. 443-444.

(b) For the federal court to have proceeded with the case rather 
than remitting appellees to their remedies in the pending state suit 
confronts the State with the choice of engaging in duplicative litigation, 
thereby risking a temporary federal injunction, or of interrupting its 
enforcement proceedings pending the federal court’s decision at some 
unknown time in the future; and forecloses the state court’s opportunity 
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to construe the challenged statute in the face of the federal constitutional 
challenges that would also be pending for decision before it. P. 445.

(c) There was no basis for the District Court’s proceeding to judg-
ment on the ground that extraordinary circumstances warranted federal 
interference. There is no suggestion that the pending state action was 
brought in bad faith or to harass appellees and no basis for finding that 
the Attachment Act violated “express constitutional provisions in every 
clause, sentence and paragraph and in whatever manner and against 
whomever an effort might be made to apply it.” Pp. 446-447.

405 F. Supp. 757, reversed and remanded.

Whi te , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Bla ck mu n , Pow ell , and Reh nq ui st , JJ., joined. Bla ck mun , J., 
filed a concurring opinion, post, p. 448. Bre nn an , J., filed a dissenting 
opinion, in which Mar shal l , J., joined, post, p. 450. Ste wa rt , J., filed a 
dissenting statement, post, p. 448. Ste ve ns , J., filed a dissenting opinion, 
post, p. 460.

Paul J. Bargiel, Assistant Attorney General of Illinois, 
argued the cause for appellants. With him on the briefs were 
William J. Scott, Attorney General, and Stephen R. Swo fjord, 
Assistant Attorney General.

John Dienner III argued the cause for appellees Finley et 
al. in support of appellants. With him on the briefs were 
Bernard Carey and Paul P. Biebel, Jr.

Fred L. Lieb argued the cause for appellees Hernandez et 
ux. With him on the brief were Alan Dockterman, James 0. 
Latturner, and Sheldon Roodman.

Mr . Just ice  White  delivered the opinion of the Court.
The Illinois Department of Public Aid (IDPA) filed a law-

suit in the Circuit Court of Cook County, Ill., on Octo-
ber 30, 1974, against appellees Juan and Maria Hernandez, 
alleging that they had fraudulently concealed assets while 
applying for and receiving public assistance. Such conduct 
is a crime under Illinois law, Ill. Rev. Stat., c. 23, § 11-21 
(1973). The IDPA, however, proceeded civilly and sought 
only return of the money alleged to have been wrongfully 



436 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

received. The IDPA simultaneously instituted an attach-
ment proceeding against appellees’ property. Pursuant to 
the Illinois Attachment Act, Ill. Rev. Stat., c. 11 (1973) 
(Act), the IDPA filed an affidavit setting forth the nature 
and amount of the underlying claim and alleging that the 
appellees had obtained money from the IDPA by fraud.1 
The writ of attachment was issued automatically2 by the 
clerk of the court upon receipt of this affidavit.3 The writ 

1 Under § 1 of the Act, a writ will issue only upon allegation in the affi-
davit of one of the following nine grounds:

“First: Where the debtor is not a resident of this State.
“Second: When the debtor conceals himself or stands in defiance of an 

officer, so that process cannot be served upon him.
“Third: Where the debtor has departed from this State with the inten-

tion of having his effects removed from this State.
“Fourth: Where the debtor is about to depart from this State with the 

intention of having his effects removed from this State.
“Fifth: Where the debtor is about to remove his property from this 

State to the injury of such creditor.
“Sixth: Where the debtor has within 2 years preceding the filing of the 

affidavit required, fraudulently conveyed or assigned his effects, or a part 
thereof, so as to hinder or delay his creditors.

“Seventh: Where the debtor has, within 2 years prior to the filing of 
such affidavit, fraudulently concealed or disposed of his property so as to 
hinder or delay his creditors.

“Eighth: Where the debtor is about fraudulently to conceal, assign, or 
otherwise dispose of his property or effects, so as to hinder or delay his 
creditors.

“Ninth: Where the debt sued for was fraudulently contracted on the 
part of the debtor: Provided, the statements of the debtor, his agent or 
attorney, which constitute the fraud, shall have been reduced to writing, 
and his signature attached thereto, by himself, agent or attorney.”

2 Under § 2 of the Act, in cases sounding in tort the writ is. not issued 
until a judge has examined the plaintiff under oath and determined that 
the damages suffered exceed the amount of the attachment.

3 Section 2 of the Act provides in part:
“2. Affidavit—Statement—Examination under oath. § 2. To entitle a 

creditor to such a writ of attachment, he or his agent or attorney shall 
make and file with the clerk of the circuit court, an affidavit setting forth
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was then given to the sheriff who executed it, on November 5, 
1974, on money belonging to appellees in a credit union. 
Appellees received notice of the attachment, freezing their 
money in the credit union, on November 8, 1974, when they 
received the writ, the complaint, and the affidavit in support 
of the writ. The writ indicated a return date for the attach-
ment proceeding of November 18, 1974.4 Appellees appeared 
in court on November 18, 1974, and were informed that the 
matter would be continued until December 19, 1974. Ap-
pellees never filed an answer either to the attachment or to 
the underlying complaint.5 They did not seek a prompt hear-

the nature and amount of the claim, so far as practicable, after allowing 
all just credits and set-offs, and any one or more of the causes mentioned 
in section 1, and also stating the place of residence of the defendants, if 
known, and if not known, that upon diligent inquiry the affiant has not 
been able to ascertain the same together with a written statement, either 
embodied in such affidavit or separately in writing, executed by the 
attorney or attorneys representing the creditor, to the effect that the 
attachment action invoked by such affidavit does or does not sound in 
tort, also a designation of the return day for the summons to be issued in 
said action.”
Since the State was a party, the normal requirement that the plaintiff 
post a bond in an amount equal to twice the amount sued for, did not 
apply and no bond was posted. See § 4a of the Act.

4 Section 6 of the Act provides:
“The writ of attachment required in the preceding section shall be 

directed to the sheriff (and, for purpose only of service of summons, to 
any person authorized to serve writs of summons), or in case the sheriff 
is interested, or otherwise disqualified or prevented from acting, to the 
coroner of the county in which the suit is commenced, and shall be made 
returnable on a return day designated by the plaintiff, which day shall not 
be less than ten days or more than sixty days after its date.”

6 Section 27 of the Act provides:
“The defendant may answer, traversing the facts stated in the affidavit 

upon which the attachment issued, which answer shall be verified by 
affidavit; and if, upon the trial thereon, the issue shall be found for the 
plaintiff, the defendant may answer the complaint or file a motion directed 
thereto as in other cases, but if found for the defendant, the attachment 
shall be quashed, and the costs of the attachment shall be adjudged against
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ing, nor did they attempt to quash the attachment on the 
ground that the procedures surrounding its issuance rendered 
it and the Act unconstitutional. Instead appellees filed the 
instant lawsuit in the United States District Court for the 
Northern District of Illinois on December 2; 1974, seeking, 
inter alia, return of the attached money. The federal com-
plaint alleged that the appellees’ property had been attached 
pursuant to the Act and that the Act was unconstitutional 
in that it provided for the deprivation of debtors’ property 
without due process of law. Appellees as plaintiffs sought to 
represent a class of those “who have had or may have their 
property attached without notice or hearing upon the creditor’s 
mere allegation of fraudulent conduct pursuant to the Illinois 
Attachment Act.” App. 6-7. They named as defendants 
appellants Trainor and O’Malley, officials of the IDPA, and 
sought declaration of a defendant class made up of all the 
court clerks in the Circuit Courts of Illinois, and of another 
defendant class of all sheriffs in Illinois. They sought an 
injunction against Trainor and O’Malley forbidding them to 
seek attachments under the Act and an injunction against the 
clerks and sheriffs forbidding them to issue or serve writs of 
attachment under the Act. Appellees also sought preliminary 
relief in the form of an order directing the Sheriff of Cook 
County to release the property which had been attached. 
Finally, appellees sought the convening of a three-judge court 
pursuant -to 28 U. S. C. § 2284.

The District Court declined to rule on the request for pre-
liminary relief because the parties had agreed that one-half 
of the money in the credit union would be returned. A 
three-judge court was convened. It certified the suit as a 
plaintiff and defendant class action as appellees had requested. 
App. 63. In an opinion dated December 19, 1975, almost one 
year after the return date of the attachment in state court, it 

the plaintiff, but the suit shall proceed to final judgment as though 
commenced by summons.”
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declined to dismiss the case under the doctrine of Younger 
v. Harris, 401 U. S. 37 (1971), and Huffman v. Pursue, Ltd., 
420 U. S. 592 (1975), stating:

“In Huffman, the State of Ohio proceeded under a statute 
which gave an exclusive right of action to the state. By 
contrast, the Illinois Attachment Act provides a cause of 
action for any person, public or private. It is mere hap-
penstance that the State of Illinois was the petitioner in 
this attachment proceeding. It is likewise coincidental 
that the pending state proceedings may arguably be 
quasi-criminal in nature; under the Illinois Attachment 
Act, they need not be. These major distinctions pre-
clude this Court from extending the principles of Younger, 
based on considerations of equity, comity and federalism, 
beyond the quasi-criminal situation set forth in Huffman.” 
Hernandez v. Danaher, 405 F. Supp. 757, 760 (1975).

Proceeding to the merits, it held §§ 1, 2, 2a, 6, 8, 10, and 14 
of the Act to be “on [their face] patently violative of the due 
process clause of the Fourteenth Amendment to the United 
States Constitution.” 405 F. Supp., at 762. It ordered the 
clerk of the court and the Sheriff of Cook County to return to 
appellees the rest of their attached property; it enjoined all 
clerks and all sheriffs from issuing or serving attachment writs 
pursuant to the Act and ordered them to release any currently 
held attached property to its owner; and it enjoined appel-
lants Trainor and O’Malley from authorizing applications for 
attachment writs pursuant to the Act. App. 65-66. Appel-
lants appealed to this Court under 28 U. S. C. § 1253, claiming 
that under Younger and Huffman principles the District Court 
should have dismissed the suit without passing on the consti- 
tionality of the Act and that the Act is in any event constitu-
tional.6 Since we agree with appellants that Younger and 

6 Appellees argue that the sheriffs and clerks have not perfected their 
appeals and that the IDPA officials cannot litigate in connection with 
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Huffman principles do apply here, we do not reach their sec-
ond claim.

Because our federal and state legal systems have over-
lapping jurisdiction and responsibilities, we have frequently 
inquired into the proper role of a federal court, in a case pend-
ing before it and otherwise within its jurisdiction, when liti-
gation between the same parties and raising the same issues 
is or apparently soon will be pending in a state court. More 
precisely, when a suit is filed in a federal court challenging the 
constitutionality of a state law under the Federal Constitution 
and seeking to have state officers enjoined from enforcing it, 
should the federal court proceed to judgment when it appears 
that the State has already instituted proceedings in the state 
court to enforce the challenged statute against the federal 
plaintiff and the latter could tender and have his federal 
claims decided in the state court?

Younger n . Harris, supra, and Samuels v. Mack ell, 401 U. S. 
66 (1971), addressed these questions where the already pend-
ing state proceeding was a criminal prosecution and the fed-
eral plaintiff sought to invalidate the statute under which the 
state prosecution was brought. In these circumstances, the 
Court ruled that the Federal District Court should issue 
neither a declaratory judgment nor an injunction but should 
dismiss the case. The first justification the Court gave for 
this rule was simply the “basic doctrine of equity jurispru-
dence that courts of equity should not act, and particularly 
should not act to restrain a criminal prosecution, when the 
moving party has an adequate remedy at law and will not 

their appeals the validity of the injunction directing the clerk of the court 
to return appellees’ property in the credit union. The argument is merit-
less. The IDPA officials were parties below; the order directing the 
clerk to return the property attached for the benefit of IDPA affects their 
interests in a vital way; and their ability to obtain review of such an order 
cannot depend on whether the clerk—over whom IDPA has no control— 
chooses to perfect his appeal.
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suffer irreparable injury if denied equitable relief.” Younger 
v. Harris, supra, at 43—44.

Beyond the accepted rule that equity will ordinarily not 
enjoin the prosecution of a crime, however, the Court voiced a 
“more vital consideration,” 401 U. S., at 44, namely, that in a 
Union where both the States and the Federal Government 
are sovereign entities, there are basic concerns of federalism 
which counsel against interference by federal courts, through 
injunctions or otherwise, with legitimate state functions, par-
ticularly with the operation of state courts. Relying on cases 
that declared that courts of equity should give “scrupulous 
regard [to] the rightful independence of state governments,” 
Beal v. Missouri Pacific R. Co., 312 U. S. 45, 50 (1941), the 
Court held, that in this intergovernmental context, the two 
classic preconditions for the exercise of equity jurisdiction as-
sumed new dimensions. Although the existence of an ade-
quate remedy at law barring equitable relief normally would 
be determined by inquiring into the remedies available in the 
federal rather than in the state courts, Great Lakes Co. 
n . Huffman, 319 U. S. 293, 297 (1943), here the inquiry was 
to be broadened to focus on the remedies available in the 
pending state proceeding. “ ‘The accused should first set up 
and rely upon his defense in the state courts, even though this 
involves a challenge of the validity of some statute, unless it 
plainly appears that this course would not afford adequate 
protection.’ ” Younger v. Harris, supra, at 45, quoting Fenner 
v. Boykin, 271 U. S. 240, 243-244 (1926). Dismissal of 
the federal suit “naturally presupposes the opportunity to 
raise and have timely decided by a competent state tribunal 
the federal issues involved.” Gibson v. Berryhill, 411 U. S. 
564, 577 (1973). “The policy of equitable restraint ... is 
founded on the premise that ordinarily a pending state prose-
cution provides the accused a fair and sufficient opportunity 
for vindication of federal constitutional rights.” Kugler v. 
Helfant, 421 U. S. 117, 124 (1975).
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The Court also concluded that the other precondition for 
equitable relief—irreparable injury—would not be satisfied 
unless the threatened injury was both great and immediate. 
The burden of conducting a defense in the criminal prosecu-
tion was not sufficient to warrant interference by the federal 
courts with legitimate state efforts to enforce state laws; 
only extraordinary circumstances would suffice.7 As the

7 See Kugler v. Hetfant, 421 U. S. 117, 124-125 (1975):
“Although the cost, anxiety, and inconvenience of having to defend 

against a single criminal prosecution alone do not constitute ‘irreparable 
injury’ in the ‘special legal sense of that term,’ [Younger v. Harris, 401 
U. S.,] at 46, the Court in Younger left room for federal equitable inter-
vention in a state criminal trial where there is a showing of ‘bad faith’ or 
‘harassment’ by state officials responsible for the prosecution, id., at 54, 
where the state law to be applied in the criminal proceeding is ‘ “flagrantly 
and patently violative of express constitutional prohibitions,” ’ id., at 53, 
or where there exist other ‘extraordinary circumstances in which the 
necessary irreparable injury can be shown even in the absence of the usual 
prerequisites of bad faith and harassment.’ Ibid. In the companion case 
of Perez v. Ledesma, 401 U. S. 82, the Court explained that ‘[o]nly in cases 
of proven harassment or prosecutions undertaken by state officials in bad 
faith without hope of obtaining a valid conviction and perhaps in other 
extraordinary circumstances where irreparable injury can be shown is 
federal injunctive relief against pending state prosecutions appropriate.’ 
Id., at 85. See Mitchum v. Foster, AW! U. S. 225,230-231.

“The policy of equitable restraint expressed in Younger v. Harris, in 
short, is founded on the premise that ordinarily a pending state prosecu-
tion provides the accused a fair and sufficient opportunity for vindication 
of federal constitutional rights. See Steffel v. Thompson, 415 U. S. 452, 
460. Only if ‘extraordinary circumstances’ render the state court incapable 
of fairly and fully adjudicating the federal issues before it, can there be 
any relaxation of the deference to be accorded to the state criminal 
process. The very nature of ‘extraordinary circumstances,’ of course, 
makes it impossible to anticipate and define every situation that might 
create a sufficient threat of such great, immediate, and irreparable injury 
as to warrant intervention in state criminal proceedings. [Footnote 
omitted.] But whatever else is required, such circumstances must be 
‘extraordinary’ in the sense of creating an extraordinarily pressing need 
for immediate federal equitable relief, not merely in the sense of presenting 
a highly unusual factual situation.”
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Court later explained, to restrain a state proceeding that 
afforded an adequate vehicle for vindicating the federal plain-
tiff’s constitutional rights “would entail an unseemly failure 
to give effect to the principle that state courts have the solemn 
responsibility equally with the federal courts” to safeguard 
constitutional rights and would “reflectt] negatively upon the 
state court’s ability” to do so. Steffel v. Thompson, 415 U. S. 
452, 460-461, 462 (1974). The State would be prevented 
not only from “effectuating its substantive policies, but also 
from continuing to perform the separate function of providing 
a forum competent to vindicate any constitutional objections 
interposed against those policies.” Huffman v. Pursue, Ltd., 
420 U. S., at 604.

Huffman involved the propriety of a federal injunction 
against the execution of a judgment entered in a pending 
state-court suit brought by the State to enforce a nuisance 
statute. Although the state suit was a civil rather than a 
criminal proceeding, Younger principles were held to require 
dismissal of the federal suit. Noting that the State was a 
party to the nuisance proceeding and that the nuisance 
statute was “in aid of and closely related to criminal statutes,” 
the Court concluded that a federal injunction would be “an 
offense to the State’s interest in the nuisance litigation 
[which] is likely to be every bit as great as it would be were 
this a criminal proceeding.” 420 U. S./ at 604. Thus, while 
the traditional maxim that equity will not enjoin a criminal 
prosecution strictly speaking did not apply to the nuisance 
proceeding in Huffman, the “ ‘more vital consideration’ ” of 
comity, id., at 601, quoting Younger v. Harris, 401 IL S., at 44, 
counseled restraint as strongly in the context of the pending 
state civil enforcement action as in the context of a pending 
criminal proceeding. In these circumstances, it was proper 
that the federal court stay its hand.

We have recently applied the analysis of Huffman to pro-
ceedings similar to state civil enforcement actions—judicial 
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contempt proceedings. Juidice n . Vail, 430 U. S. 327 (1977). 
The Court again stressed the “more vital consideration” of 
comity underlying the Younger doctrine and held that the 
state interest in vindicating the regular operation of its ju-
dicial system through the contempt process—whether that 
process was labeled civil, criminal, or quasi-criminal—was suf-
ficiently important to preclude federal injunctive relief unless 
Younger standards were met.

These cases control here. An action against appellees was 
pending in state court when they filed their federal suit. The 
state action was a suit by the State to recover from appellees 
welfare payments that allegedly had been fraudulently ob-
tained. The writ of attachment issued as part of that action. 
The District Court thought that Younger policies were irrele-
vant because suits to recover money and writs of attachment 
were available to private parties as well as the State; it was 
only because of the coincidence that the State was a party 
that the suit was “arguably” in aid of the criminal law. But 
the fact remains that the State was a party to the suit in its 
role of administering its public-assistance programs. Both the 
suit and the accompanying writ of attachment were brought 
to vindicate important state policies such as safeguarding the 
fiscal integrity of those programs. The state authorities also 
had the option of vindicating these policies through criminal 
prosecutions. See supra, at 435. Although, as in Juidice, the 
State’s interest here is “[p]erhaps . . . not quite as important 
as is the State’s interest in the enforcement of its criminal 
laws ... or even its interest in the maintenance of a quasi- 
criminal proceeding . . . ,” 430 U. S., at 335, the principles of 
Younger and Huffman are broad enough to apply to inter-
ference by a federal court with an ongoing civil enforcement 
action such as this, brought by the State in its sovereign 
capacity.8

8 Title 28 U. S. C. § 2283 provides that “[a] court of the United States 
may not grant an injunction to stay proceedings in a State court except as
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For a federal court to proceed with its case rather than to 
remit appellees to their remedies in a pending state enforce-
ment suit would confront the State with a choice of engaging 
in duplicative litigation, thereby risking a temporary federal 
injunction, or of interrupting its enforcement proceedings 
pending decision of the federal court at some unknown time in 
the future. It would also foreclose the opportunity of the 
state court to construe the challenged statute in the face of the 
actual federal constitutional challenges that would also be 
pending for decision before it, a privilege not wholly shared 
by the federal courts. Of course, in the case before us the

expressly authorized by Act of Congress, or where necessary in aid of its 
jurisdiction, or to protect or effectuate its judgments.” The section is not 
applicable here because this 42 U. S. C. § 1983 action is an express stat-
utory exception to its application, Mitchum v. Foster, 407 U. S. 225 (1972); 
but it is significant for present purposes that the section does not dis-
criminate between civil and criminal proceedings pending in state courts. 
Furthermore, 28 IT. S. C. § 1341 provides that district courts shall not 
enjoin, suspend, or restrain the levy or collection of any tax under state 
law where there are adequate remedies available in state tribunals.

Prior cases in this Court that at the time counseled restraint in actions 
seeking to enjoin state officials from enforcing state statutes or implement-
ing public policies, did not necessarily distinguish between the type of 
proceedings—civil or criminal—pending or contemplated by state officers. 
Wilson v. Schnettler, 365 IT. S. 381, 384-385 (1961); Allegheny County v. 
Mashuda Co., 360 U. S. 185, 189-190 (1959); Alabama Public Service 
Comm’n v. Southern R. Co., 341 U. S. 341, 349-350 (1951); Burford v. Sun 
OU Co., 319 U. S. 315, 317-318 (1943); Great Lakes Co. v. Huffman, 319 
U. S. 293, 297-298 (1943); Brillhart v. Excess Ins. Co., 316 U. S. 
491, 494-495 (1942); Watson v. Buck, 313 IT. S. 387, 400-401 (1941); 
Beal v. Missouri Pacific R. Co., 312 U. S. 45, 49-50 (1941); Spielman 
Motor Sales Co. v. Dodge, 295 U. S. 89, 95-97 (1935); Pennsylvania, v. 
Williams, 294 U. S. 176, 185 (1935); Hawks v. Hamill, 288 U. S. 52, 
60-61 (1933); Matthews v. Rodgers, 284 U. S. 521, 525-526 (1932); 
Massachusetts State Grange v. Benton, 272 IT. S. 525, 527 (1926); Fenner 
v. Boykin, 271 U. S. 240,243 (1926).

As in Juidice v. Vail, 430 U. S. 327, 336 n. 13 (1977), we have no occasion 
to decide whether Younger principles apply to all civil litigation. 
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state statute was invalidated and a federal injunction pro-
hibited state officers from using or enforcing the attachment 
statute for any purpose. The eviscerating impact on many 
state enforcement actions is readily apparent.9 This disrup-
tion of suits by the State in its sovereign capacity, when 
combined with the negative reflection on the State’s ability 
to adjudicate federal claims that occurs whenever a federal 
court enjoins a pending state proceeding, leads us to the 
conclusion that the interests of comity and federalism on 
which Younger and Samuels v. Mackell primarily rest apply 
in full force here. The pendency of the state-court action 
called for restraint by the federal coiirt and for the dismissal 
of appellees’ complaint unless extraordinary circumstances 
were present warranting federal interference or unless their 
state remedies were inadequate to litigate their federal due 
process claim.

No extraordinary circumstances warranting equitable relief 
were present here. There is no suggestion that the pending 
state action was brought in bad faith or for the purpose of 
harassing appellees. It is urged that this case comes within 
the exception that we said in Younger might exist where a 

9 Appellees argue that the injunction issued below in no way interfered 
with a pending state case. They point to the fact that only the attach-
ment proceeding was interfered with—the underlying fraud action may 
continue unimpeded—and claim that the attachment proceeding is not a 
court proceeding within the doctrine of Younger and Huffman. In this 
regard they rely on Lynch v. Household Finance Corp., 405 U. S. 538 
(1972); Fuentes v. Shevin, 407 U. S. 67 (1972); and Gerstein v. Pugh, 
420 U. S. 103 (1975). None of these cases control here.

In this case the attachment was issued by a court clerk and is very much 
a part of the underlying action for fraud. Moreover, the attachment in 
this case contained a return date on which the parties were to appear in 
court and at which time the appellees would have had an opportunity to 
contest the validity of the attachment. Thus the attachment proceeding 
was “pending” in the state courts within the Younger and Huffman doc-
trine at the time of the federal suit.
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state statute is “ ‘flagrantly and patently violative of express 
constitutional prohibitions in every clause, sentence and para-
graph, and in whatever manner and against whomever an 
effort might be made to apply it.’ ” 401 U. S., at 53-54, quot-
ing Watson v. Buck, 313 U. S. 387, 402 (1941). Even if such 
a finding was made below, which we doubt (see supra, at 439), 
it would not have been warranted in light of our cases. Com-
pare North Georgia Finishing, Inc. n . Di-Chem, Inc., 419 U. S. 
601 (1975), with Mitchell v. W. T. Grant Co., 416 U. S. 600 
(1974).

As for whether appellees could have presented their federal 
due process challenge to the attachment statute in the pend-
ing state proceeding, that question, if presented below, was 
not addressed by the District Court, which placed its rejection 
of Younger and Huffman on broader grounds. The issue is 
heavily laden with local law, and we do not rule on it here in 
the first instance.10

The grounds on which the District Court refused to apply 
the principles of Younger and Huffman were infirm; it was 
therefore error, on those grounds, to entertain the action on 
behalf of either the named or the unnamed plaintiffs and to 
reach the issue of the constitutionality of the Illinois attach-
ment statute.11

The judgment is therefore reversed, and the case is remanded 

10 The parties are in disagreement on this issue, the State squarely as-
serting, and the appellees denying, that the federal due process claim 
could have been presented and decided in the pending attachment proceed-
ing. Mr . Just ic e  Ste ve ns , in dissent, offers additional reasons—not relied 
on by appellees and not addressed by the State—for concluding that the 
state suit did not offer an adequate forum for litigating the federal claim. 
We do not resolve these conflicting views.

11 Appellees have argued here that the relief granted in favor of other 
class members is not barred by Younger and Huffman because state cases 
were not pending against some of them. Since the class should never 
have been certified, we need not address this argument.
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to the District Court for further proceedings consistent with 
this opinion.

It is so ordered.

Mr . Justice  Stewart  substantially agrees with the views 
expressed in the dissenting opinions of Mr . Justice  Brennan  
and Mr . Justice  Stevens . Accordingly, he respectfully dis-
sents from the opinion and judgment of the Court.

Mr . Justic e Blackmun , concurring.
I join the Court’s opinion and write only to stress that the 

substantiality of the State’s interest in its proceeding has 
been an important factor in abstention cases under Younger v. 
Harris, 401 U. S. 37 (1971), from the beginning. In discussing 
comity, the Court in Younger clearly indicated that both 
federal and state interests had to be taken into account:

“The concept does not mean blind deference to ‘States’ 
Rights’ any more than it means centralization of control 
over every important issue in our National Government 
and its courts. The Framers rejected both these courses. 
What the concept does represent is a system in which 
there is sensitivity to the legitimate interests of both 
State and National Governments, and in which the Na-
tional Government, anxious though it may be to vindicate 
and protect federal rights and federal interests, always 
endeavors to do so in ways that will not unduly interfere 
with the legitimate activities of the States.” Id., at 44.

Consistently with this requirement of balancing the federal 
and state interests, the Court in previous Younger cases has 
imposed a requirement that the State must show that it has 
an important interest to vindicate in its own courts before 
the federal court must refrain from exercising otherwise proper 
federal jurisdiction. In Younger itself, the Court relied on 
the State’s vital concern in the administration of its criminal 
laws. In Huffman v. Pursue, Inc., 420 U. S. 592 (1975), the
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Court stressed the fact that it dealt with a quasi-criminal state 
proceeding to which the State was a party. The proceeding 
was both in aid of and closely related to criminal statutes. 
Thus, the State’s underlying policy interest in the litigation 
was deemed to be as great as the interest found in Younger. 
Similarly, in Juidice v. Vail, 430 U. S. 327 (1977), the Court 
found that the State’s interest in its contempt procedures was 
substantial.

In cases where the State’s interest has been more attenuated, 
the Court has refused to order Younger abstention. Thus, in 
Steffel v. Thompson, 415 U. S. 452 (1974), in which a state 
prosecution was merely threatened, the federal court was 
free to reach the merits of the claim for a declaratory judg-
ment. Id., at 462. In such a case, “the opportunity for ad-
judication of constitutional rights in a federal forum, as 
authorized by the Declaratory Judgment Act, becomes para-
mount.” Ellis v. Dyson, 421 U. S. 426, 432 (1975). See 
generally Kanowitz, Deciding Federal Law Issues in Civil 
Proceedings: State Versus Federal Trial Courts, 3 Hastings 
Const. L. Q. 141 (1976).

Application of these principles to the instant case leads me 
to agree with the Court’s order reversing and remanding the 
case. Like the Court, I am satisfied that a state proceeding 
was pending. Ante, at 444, 446 n. 9. I, too, find significant 
the fact that the State was a party in its sovereign capacity to 
both the state suit and the federal suit. Ante, at 444. Here, 
I emphasize the importance of the fact that the state in-
terest in the pending state proceeding was substantial. In 
my view, the fact that the State had the option of 
proceeding either civilly or criminally to impose sanc-
tions for a fraudulent concealment of assets while one ap-
plies for and receives public assistance demonstrates that 
the underlying state interest is of the same order of importance 
as the interests in Younger and Huffman. The propriety of 
abstention should not depend on the State’s choice to vindi-
cate its interests by a less drastic, and perhaps more lenient, 
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route. In addition, as the Court notes, the state-court pro-
ceeding played an important role in safeguarding the fiscal 
integrity of the public assistance programs. Since the benefits 
of the recovery of fraudulently obtained funds are enjoyed by 
all the taxpayers of the State, it is reasonable to recognize 
a distinction between the State’s status as creditor and the 
status of private parties using the same procedures.

For me, the existence of the foregoing factors brings this 
case squarely within the Court’s prior Younger abstention 
rulings.

Mr . Justice  Brennan , with whom Mr . Justice  Marshall  
joins, dissenting.

The Court continues on, to me, the wholly improper course 
of extending Younger principles to deny a federal forum to 
plaintiffs invoking 42 U. S. C. § 1983 for the decision of 
meritorious federal constitutional claims when a civil action 
that might entertain such claims is pending in a state court. 
Because I am of the view that the decision patently disregards 
Congress’ purpose in enacting § 1983—to open federal courts 
to the decision of such claims without regard to the pendency 
of such state civil actions—and because the decision inde-
fensibly departs from prior decisions of this Court, I 
respectfully dissent.

I
An attachment proceeding against appellees’ credit union 

savings was instituted by the Illinois Department of Public 
Aid (IDPA) under the Illinois Attachment Act simultane-
ously with the filing of a civil lawsuit in state court for the 
recovery of public welfare funds allegedly fraudulently ob-
tained. The attachment was initiated when IDPA filled in 
the blanks on a standard-form “Affidavit for Attachment” 
stating:

“The defendants Juan and Maria Hernandez within 
two years preceding the filing of this affidavit fraudu-
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lently concealed or disposed of property so as to hinder 
or delay their creditors.” (Italics indicate matter inserted 
in blanks by IDPA.) App. 18.

The wording of the affidavit repeats almost verbatim the 
language of the Illinois Act,1 and provides no underlying 
factual allegations upon which a determination can be made 
whether the conclusion of fraudulent concealment or disposi-
tion of property is justified.2 The writ of attachment was 
issued as a matter of course by the clerk of the court upon 
receipt of the affidavit, and the writ was executed on Novem-
ber 5, 1974.

Appellees appeared in state court on the return date, 
November 18, 1974, and were informed that the hearing on 

1 Illinois Rev. Stat., c. 11, § 1 (1973), provides:
“In any court of competent jurisdiction, a creditor having a money 
claim . . . may have an attachment against the property of his 
debtor . . . either at the time of instituting suit or thereafter ... in any 
one of the following cases:

“Seventh: Where the debtor has, within 2 years prior to the filing of such 
affidavit, fraudulently concealed or disposed of his property so as to 
hinder or delay his creditors.”

2 In fact, it appears that appellees had not “concealed or disposed of 
property so as to hinder or delay their creditors” even if the allegations of 
the unsworn attachment complaint are taken as true. The complaint only 
alleges that they fraudulently concealed personal property in order to 
obtain public assistance, not that this concealment was undertaken to 
avoid payment to creditors. If any part of the form affidavit is applicable 
to appellees, it appears to be § 1 (i), which tracks Ill. Rev. Stat., c. 11, 
§1 (Ninth) (1973):
“The debt sued for was fraudulently contracted on the part of the 
defendant---------------and statements of---------------- agent---------------- or
attorney, which constitute the fraud, have been reduced to writing 
and --------------- signature --------------- attached thereto, by ---------------
sel[f] ---------------agent---------------- or attorney---------------- .” App. 18.
However, IDPA did not fill in the blanks of this portion of the form, and 
did not rely on it in seeking the writ of attachment.
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the validity of the attachment was continued until Decem-
ber 19, 1974. In the meantime appellees—deprived of the 
use of their savings—faced pending rent and car repair bills, 
and past due electricity, gas, and telephone bills. On Decem-
ber 2, appellees filed a complaint under 42 U. S. C. § 1983 in 
Federal District Court seeking a declaratory judgment and an 
injunction against enforcement of the Illinois Attachment 
Act. On December 5, two weeks before the continued state-
court hearing, appellees sought a temporary restraining order 
to release their credit union savings from the custody of the 
sheriff. The District Court effected an agreement between 
the parties whereby IDPA agreed to the release of one-half of 
the attached funds, and accordingly did not act on the motion 
for the temporary restraining order.3

A three-judge District Court was convened. The District 
Court found that it was not required to abstain from deciding 
the constitutional merits of appellees’ challenge, and enjoined 
the enforcement of the Act on the ground that the Act 
was' “patently and flagrantly violative of the constitution.” 
Hernandez v. Danaher, 405 F. Supp. 757, 760 (ND Ill. 1975). 
This Court reverses and holds that the District Court should 
have dismissed the suit, thus continuing the course initiated 
in Huffman v. Pursue, Ltd., 420 U. S. 592 (1975), and 
furthered this Term in Juidice v. Vail, 430 U. S. 327 (1977), of 
extending Younger principles to pending civil actions.

3 The precise date of the agreement to release half of the attached funds 
does not appear in the record.

The Court points out that the District Court did not issue its opinion 
in this case until about one year after the date on which appellees could 
have had their continued hearing in state court to challenge the validity of 
the attachment. Ante, at 438-439. This is irrelevant since the motion for 
a temporary restraining order, filed two weeks before the continued hearing 
in state court, resulted in the agreement to release half of appellees’ savings. 
Thus, as a practical matter, appellees received important relief in the 
Federal District Court at a time when any relief in state court was highly 
speculative.
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II
I have already set out at some length the reasons for my 

disagreement with the Court’s extension of Younger absten-
tion principles to civil cases, particularly actions under 42 
U. S. C. § 1983, Huffman v. Pursue, Ltd., supra, at 613 
(dissenting opinion), Juidice v. Vail, supra, at 341 (dissenting 
opinion), and will not repeat them here. The Court suggests 
that this case, like Huffman, involves a statute enacted in aid 
of the criminal law. In Huffman, the State of Ohio brought 
a statutory nuisance suit in state court to close a theater that 
had previously been adjudged to have shown obscene films. 
Huffman stated, in words quoted by the Court today, that the 
nuisance proceeding “was ‘in aid of and closely related to 
criminal statutes.’ ” Ante, at 443. The Court states the pre-
cise question in this case to be:

“[S]hould the federal court proceed to judgment when 
it appears that the State has already instituted proceed-
ings in the state court to enforce the challenged statute 
against the federal plaintiff and the latter could tender 
and have his federal claims decided in the state court?” 
Ante, at 440.

Emphasizing that the State sued in state court to “vindicate 
important state policies,” the Court concludes that “the prin-
ciples of Younger and Huffman are broad enough to apply to 
interference by a federal court with an ongoing civil enforce-
ment action such as this, brought by the State in its sovereign 
capacity.” Ante, at 444.

In framing the question and its answer this narrowly, the 
Court apparently desires once more to leave “for another day” 
the question of the applicability of Younger abstention prin-
ciples to civil suits generally. Ante, at 445 n. 8; Juidice, supra, 
at 345 n. (Brennan , J., dissenting); see Huffman, supra, at 
607. But the Court’s insistence that “the interests of comity 
and federalism on which Younger and Samuels v. Mackell 
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primarily rest apply in full force here,” ante, at 446, is the 
signal that “merely the formal announcement is being post-
poned,” Juidice, supra, at 345 n. (Brennan , J., dissenting). 
Younger and Samuels v. Mackell, 401 U. S. 66 (1971), dis-
missed federal-court suits because the plaintiffs sought injunc-
tions against pending criminal prosecutions. I agreed with 
those results because “[p] ending state criminal proceedings 
have always been viewed as paradigm cases involving para-
mount state interests.” Juidice, supra, at 345 (Brennan , J., 
dissenting). But abstention principles developed to avoid 
interfering with state criminal prosecutions are manifestly 
inapplicable here.

In this case the federal plaintiffs seek an injunction only 
against the use of statutory attachment proceedings which, 
properly speaking, are not part of the pending civil suit at 
all. The relief granted here in no way interfered with or 
prevented the State from proceeding with its suit in state 
court. It merely enjoined the use of an unconstitutional 
mechanism for attaching assets from which the State hoped 
to satisfy its judgment if it prevailed on the merits of the 
underlying lawsuit. To say that the interest of the State in 
continuing to use an unconstitutional attachment mechanism 
to insure payment of a liability not yet established brings 
into play “in full force” “all the interests of comity and fed-
eralism” present in a state criminal prosecution is simply 
wrong. Fuentes v. Shevin, 407 U. S. 67 (1972), a § 1983 suit 
challenging a pre judgment replevin statute, addressed pre-
cisely this point. Since the plaintiffs had not sought “an 
injunction against any pending or future court proceeding as 
such . . . [but rather] challenged only the summary extra- 
judicial process of prejudgment seizure of property,” Fuentes 
concluded that Younger principles posed no bar to a federal 
court’s granting the relief sought. 407 U. S., at 71 n. 3. See 
also Lynch v. Household Finance Corp., 405 U. S. 538, 554- 
555 (1972), and Gerstein v. Pugh, 420 U. S. 103 (1975).
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The application of Younger principles here is also inappro-
priate because even in the underlying lawsuit the State seeks 
only a civil recovery of money allegedly fraudulently received. 
The Court relies on the State’s fortuitous presence as a plain-
tiff in the state-court suit to conclude that the suit is closely 
related to a criminal suit, but I am hard pressed to understand 
why the “mere happenstance,” 405 F. Supp., at 760, that the 
State of Illinois rather than a private party invoked the 
Attachment Act makes this so. The Court’s reliance on the 
presence of the State here may suggest that it might view 
differently an attachment under the same Act at the instance 
of a private party, but no reason is advanced why the State 
as plaintiff should enjoy such an advantage in its own courts 
over the ordinary citizen plaintiff.4 Under any analysis, it 
seems to me that this solicitousness for the State’s use of an 
unconstitutional ancillary proceeding to a civil lawsuit is 
hardly compelled by the great principles of federalism, comity, 
and mutual respect between federal and state courts that 
account for Younger and its progeny.

The principles that give strength to Younger simply do not 
support an inflexible rule against federal courts’ enjoining 
state civil proceedings. Younger was justified primarily on 
the basis of the longstanding rule that “courts of equity . . . 
particularly should not act to restrain a criminal prosecution.” 
401 U. 8., at 43. A comparably rigid rule against enjoining 
civil proceedings was never suggested until Huffman, for in 

4 Even if the presence of the State as a plaintiff in the state-court pro-
ceeding is held to be of some significance, I fail to see why the federal 
courts should accord greater deference to the State’s fiscal interest here 
than to the far more basic function of collecting state taxes. As my 
Brother Ste ve ns  conclusively demonstrates, post, at 464-466, the standard 
applied by the Court today goes well beyond the statutory standard for a 
federal court’s enjoining the collection of taxes, which is predicated only 
upon a finding of no “plain, speedy and efficient remedy” under state law. 
28 U. S. C. § 1341.
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civil proceedings it cannot be assumed that state interests of 
compelling importance outweigh the interests of litigants 
seeking vindication of federal rights in federal court, particu-
larly under a statute expressly enacted by Congress to provide 
a federal forum for that purpose. Even assuming that fed-
eral abstention might conceivably be appropriate in some 
civil cases, the transformation of what I must think can only 
be an exception into an absolute rule crosses the line between 
abstention and abdication.

When it enacted § 1983, Congress weighed the competing 
demands of “Our Federalism,” and consciously decided to 
protect federal rights in the federal forum. As we have 
previously recognized, § 1983 was enacted for the express 
purpose of altering the federal-state judicial balance that had 
theretofore existed, and of “offering a uniquely federal remedy 
against incursions under the claimed authority of state law 
upon rights secured by the Constitution and the laws of the 
Nation.” Mitchum v. Foster, 407 U. S. 225, 239 (1972). 
State courts are, of course, bound to follow the Federal Con-
stitution equally with federal courts, but Congress has clearly 
ordained, as constitutionally it may, that the federal courts 
are to be the “primary and powerful reliances” for vindicat-
ing federal rights under § 1983. Steffel v. Thompson, 415 
U. S. 452, 464 (1974) (emphasis in original). If federal 
courts are to be flatly prohibited, regardless of the circum-
stances of the individual claim of violation of federal rights, 
from implementing this “uniquely federal remedy” because of 
deference to purported state interests in the maintenance of 
state civil suits, the Court has “effectively cripple[d] the 
congressional scheme enacted in § 1983.” Juidice v. Vail, 430 
U. 8., at 343 (Brennan , J., dissenting).

Ill
Even assuming, arguendo, the applicability of Younger 

principles, I agree with the District Court that the Illinois 
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Attachment Act falls within one of the established exceptions 
to those principles. As an example of an “extraordinary cir-
cumstance” that might justify federal-court intervention, 
Younger referred to a statute that “ ‘might be flagrantly and 
patently violative of express constitutional prohibitions in 
every clause, sentence and paragraph, and in whatever manner 
and against whomever an effort might be made to apply it.’ ” 
401 U. S., at 53-54, quoting Watson v. Buck, 313 U. S. 
387, 402 (1941). Explicitly relying on this exception to 
Younger, the District Court held that the Illinois Act is 
“patently and flagrantly violative of the constitution.” 405 
F. Supp., at 760. The Court holds that this finding is insuf-
ficient to bring this case within the Younger exception because 
that exception “might exist where a state statute is ‘flagrantly 
and patently violative of express constitutional prohibitions in 
every clause, sentence and paragraph, and in whatever manner 
and against whomever an effort might be made to apply it.’ 
401 U. S., at 53-54, quoting Watson v. Buck, 313 U. S. 387, 
402 (1941). Even if such a finding was made below, which 
we doubt . . . , it would not have been warranted in light of 
our cases.” Ante, at 446-447. I disagree.

Obviously, a requirement that the Watson v. Buck formula-
tion must be literally satisfied renders the exception mean-
ingless, and, as my Brother Stevens  demonstrates, post, at 
461-464, elevates to a literalistic definitional status what was 
obviously meant only to be illustrative and nonexhaustive. 
The human mind does not possess a clairvoyance that can 
foresee whether “every clause, sentence and paragraph” of a 
statute will be unconstitutional “in whatever manner and 
against whomever an effort might be made to apply it.” The 
only sensible construction of the test is to treat the “every 
clause, etc.,” wording as redundant, at least when decisions of 
this Court make clear that the challenged statute is “patently 
and flagrantly violative of the Constitution.” I thought that 
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the Court had decided as much in Kugler v. Helf ant, 421 U. S. 
117, 124 (1975), in stating that “Younger left room for federal 
equitable intervention in a state criminal trial . . . where the 
state law to be applied in the criminal proceeding is ‘flagrantly 
and patently violative of express constitutional prohibitions.’ ” 
(Emphasis supplied.)5

Clearly the Illinois Attachment Act is “patently and fla-
grantly violative of express constitutional prohibitions” under 
the relevant decisions of this Court. North Georgia Finish-
ing, Inc. v. Di-Chem, Inc., 419 U. S. 601 (1975), struck down 
a Georgia garnishment statute that permitted the issuance of 
a writ of garnishment by the court clerk upon the filing of an 
affidavit containing only conclusory allegations, and under 
which there was “no provision for an early hearing at which 
the creditor would be required to demonstrate at least prob-
able cause for the garnishment.” Id., at 607. The Illinois 
Attachment Act is constitutionally indistinguishable from the 
Georgia statute struck down in North Georgia Finishing. As 
in that case, the affidavit filed here contained only conclusory 
allegations, which in this case were taken from a preprinted 
form requiring only that the affiant fill in the names of the 
persons whose property he wished to attach. Upon the filing 
of this form affidavit, the court clerk issued the writ of attach-
ment as a matter of course. Far from requiring an “early 
hearing” at which to challenge the validity of the attach-
ment, the Illinois Act provided that the party seeking the 
attachment could unilaterally set the return date of the writ 
at any time from 10 to 60 days from the date of its execution.

5 The quotation, in 421 U. S., at 125 n. 4, of the complete Buck sentence 
was carefully identified in Kugler as merely “one example of the type of 
circumstances that could justify federal intervention. . . Curiously, 
the Court, ante, at 442 n. 7, quotes Kugler’s abridged formulation, but 
makes no attempt to explain this reference when it finally applies the 
“every clause, sentence and paragraph” test as the basis for its decision. 
Ante, at 446-447.
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Ill. Rev. Stat., c. 11, §6 (1973). And, as this case demon-
strates, the 60-day interval does not necessarily represent the 
outer limit for the actual hearing date, for the Illinois court 
here was willing to grant a 30-day continuance beyond the date 
provided in the writ of attachment, even though appellees 
appeared in court on the proper date and wished to go forward 
with the hearing at that time.

No one could seriously contend that the Illinois Act even 
remotely resembles that sustained in Mitchell v. W. T. Grant 
Co., 416 U. S. 600 (1974), and thus falls within the exception 
to Sniadach v. Family Finance Corp., 395 U. S. 337 (1969), 
Fuentes n . Shevin, 407 U. S. 67 (1972), and North Georgia 
Finishing, supra, carved out by that case. W. T. Grant upheld 
a Louisiana sequestration statute under which a writ of seques-
tration was issued only after the filing of an affidavit in which 
“ ‘the grounds relied upon for the issuance of the writ clearly 
appear[ed] from specific facts,’ ” 416 U. S., at 605. The show-
ing of grounds for the issuance of the writ was made before a 
judge rather than a court clerk, id., at 606, and the debtor was 
entitled “immediately [to] have a full hearing on the matter 
of possession following the execution of the writ,” id., at 610. 
None of those procedural safeguards is provided by the Illinois 
Act. The three-judge District Court unanimously and cor-
rectly concluded that the Act “is on its face patently violative 
of the due process clause of the Fourteenth Amendment.” 
405 F. Supp., at 762.

The Court gives only bare citations to North Georgia Finish-
ing and W. T. Grant, ante, at 447, and declines to discuss or 
analyze them in even the most cursory manner. These de-
cisions so clearly support the District Court’s holding under 
any sensible construction of the Younger exception that the 
Court’s silence, and its insistence upon compliance with the 
literal wording of Watson v. Buck, only confirms my convic-
tion that the Court is determined to extend to “state civil 
proceedings generally the holding of Younger,” Huffman v.
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Pursue, Ltd., 420 U. S., at 613, and to give its exceptions the 
narrowest possible reach. I respectfully dissent.

Mr . Justic e  Stevens , dissenting.
Today the Court adds four new complexities to a doctrine 

that has bewildered other federal courts for several years.1 
First, the Court finds a meaningful difference between a state 
procedure which is “patently and flagrantly violative of the 
Constitution” and one that is “flagrantly and patently vio-
lative of express constitutional prohibitions in every clause, 
sentence and paragraph, and in whatever manner and against 
whomever an effort might be made to apply it.” 2 Second, 
the Court holds that an unconstitutional collection procedure 
may be used by a state agency, though not by others, because 
there is “a distinction between the State’s status as creditor 
and the status of private parties using the same procedures.” 3 
Third, the Court’s application of the abstention doctrine in 
this case provides even greater protection to a State when it is 
proceeding as an ordinary creditor than the statutory protec-
tion mandated by Congress for the State in its capacity as a 
tax collector. Fourth, without disagreeing with the District 
Court’s conclusion that the Illinois attachment procedure is 
unconstitutional, the Court remands in order to enable the 
District Court to decide whether that invalid procedure pro-
vides an adequate remedy for the vindication of appellees’ 
federal rights. A comment on each of these complexities may 
shed light on the character of the abstention doctrine as now 
viewed by the Court.

1 See, for example, Judge Pell’s search for a synthesizing principle in 
his article, Abstention—A Primrose Path by Any Other Name, 21 DePaul 
L. Rev. 926 (1972).

2 The Court, ante, at 447, quotes this excerpt from Watson v. Buck, 313 
U. S. 387, 402, which in turn was quoted in Younger v. Harris, 401 U. S. 
37, 53-54.

3 See Mr . Just ice  Blac kmun ’s concurring opinion, ante, at 450.
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I
The District Court found the Illinois attachment procedure 

“patently and flagrantly violative of the constitution.” Her-
nandez v. Danaher, 405 F. Supp. 757, 760 (ND Ill. 1975). 
This Court, on the other hand, writes:

“It is urged that this case comes within the exception 
that we said in Younger might exist where a state statute 
is ‘flagrantly and patently violative of express constitu-
tional prohibitions in every clause, sentence and para-
graph, and in whatever manner and against whomever 
an effort might be made to apply it.’ 401 U. S., at 53-54, 
quoting Watson v. Buck, 313 U. S. 387,402 (1941). Even 
if such a finding was made below, which we doubt . . . , 
it would not have been warranted in light of our cases.” 
Ante, at 446-447 (emphasis added).4

Since there is no doubt whatsoever as to what the District 
Court actually said, this Court’s expression of doubt can only 
refer to its uncertainty as to whether a finding that the crux 
of the statute is patently and flagrantly unconstitutional is 
sufficient to satisfy the requirement that the statute be pat-
ently and flagrantly unconstitutional “in every clause, sentence 
and paragraph . . . .” It is, therefore, appropriate to consider 
what is left of this exception to the Younger doctrine after 
today’s decision.

The source of this exception is the passage Mr. Justice 
Black had written some years earlier in Watson v. Buck, 313 
U. S. 387, 402, a case which involved a complicated state anti-
trust Act. On the basis of its conclusion that certain sections 
were unconstitutional, a three-judge District Court had en-

4 The cavalier statement that a finding of obvious unconstitutionality 
would not have been warranted by prior cases simply ignores the careful 
analysis of the serious defects in the Illinois statute identified in the opinion 
of the District Court, 405 F. Supp., at 760-762, and in Mr . Jus ti ce  Bre n -
nan ’s dissenting opinion.
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joined enforcement of the entire Act.5 This Court reversed, 
holding: first, that the invalidity of a part of a statute would 
not justify an injunction against the entire Act; and second, 
that in any event the eight sections in question were valid.

In his explanation of the first branch of the Court’s hold-
ing, Mr. Justice Black pointed out that there are few, if any, 
statutes that are totally unconstitutional in every part.6 
Since Watson involved a new statute which had not been con-
strued by any state court, and since such construction might 
have affected its constitutionality, Mr. Justice Black’s com-
ment emphasized the point that an untried state statute 
should not be invalidated by a federal court before the state 
court has an opportunity to construe it. This consideration is 
not present in a case involving an attack on a state statute 
that has been in use for more than a century. Nothing in 
Watson implies that a limited injunction against an invalid 
portion of a statute of long standing would be improper.

When he wrote the Court’s opinion in Younger v. Harris, 
401 U. S. 37, Mr. Justice Black quoted the foregoing excerpt 
from the Watson case as an example of a situation in which it 
would be appropriate for a federal court to enjoin a pending 

5 The Florida legislation involved in Watson v. Buck regulated the busi-
ness of persons holding music copyrights and declared certain combinations 
of such persons illegal as in restraint of trade. A three-judge District 
Court held that 8 sections of that statute conflicted with the federal 
copyright laws and, without considering the validity of the remaining 13 
sections, enjoined enforcement of all 21 sections.

6 “Passing upon the possible significance of the manifold provisions of a 
broad statute in advance of efforts to apply the separate provisions is 
analogous to rendering an advisory opinion upon a statute or a de-
claratory judgment upon a hypothetical case. It is of course conceivable 
that a statute might be flagrantly and patently violative of express con-
stitutional prohibitions in every clause, sentence and paragraph, and in 
whatever maimer and against whomever an effort might be made to apply 
it.” 313 U. S., at 402.
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state criminal prosecution.7 He did not, however, imply that 
his earlier language rigidly defined the boundaries of one 
kind of exception from the equitable rationale underlying the 
Younger decision itself.

Today the Court seems to be saying that the “patently and 
flagrantly unconstitutional” exception to Younger-type ab-
stention is unavailable whenever a statute has a legitimate 
title, or a legitimate severability clause, or some other equally 
innocuous provision. If this is a fair reading of the Court’s 
opinion, the Court has given Mr. Justice Black’s illustrative 
language definitional significance. In effect, this treatment 
preserves an illusion of flexibility in the application of a 
Younger-type abstention, but it actually eliminates one of the 
exceptions from the doctrine. For the typical constitutional 
attack on a statute focuses on one, or a few, objectionable fea-
tures. Although, as Mr. Justice Black indicated in Watson, it 
is conceivable that there are some totally unconstitutional stat-
utes, the possibility is quite remote. More importantly, the 
Court has never explained why all sections of any statute must 
be considered invalid in order to justify an injunction against 
a portion that is itself flagrantly unconstitutional. Even 
if this Court finds the constitutional issue less clear than did 
the District Court, I do not understand what governmental 

7 “There may, of course, be extraordinary circumstances in which the 
necessary irreparable injury can be shown even in the absence of the usual 
prerequisites of bad faith and harassment. For example, as long ago as 
the Buck case, supra, we indicated:
“ 'It is of course conceivable that a statute might be flagrantly and patently 
violative of express constitutional prohibitions in every clause, sentence 
and paragraph, and in whatever manner and against whomever an effort 
might be made to apply it.’ 313 U. S., at 402.
“Other unusual situations calling for federal intervention might also arise, 
but there is no point in our attempting now to specify what they might 
be.” 401 U. S., at 53-54.
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interest is served by refusing to address the merits at this 
stage of the proceedings.

II
The Court explicitly does not decide “whether Younger 

principles apply to all civil litigation.” Ante, at 445 n. 8. 
Its holding in this case therefore rests squarely on the fact 
that the State, rather than some other litigant, is the creditor 
that invoked the Illinois attachment procedure. This ra-
tionale cannot be tenable unless principles of federalism re-
quire greater deference to the State’s interest in collecting its 
own claims than to its interest in providing a forum for 
other creditors in the community. It would seem rather 
obvious to me that the amount of money involved in any 
particular dispute is a matter of far less concern to the 
sovereign than the integrity of its own procedures. Con-
sequently, the fact that a State is a party to a pending 
proceeding should make it less objectionable to have the 
constitutional issue adjudicated in a federal forum than if 
only private litigants were involved. I therefore find it hard 
to accept the Court’s contrary evaluation as a principled ap-
plication of the majestic language in Mr. Justice Black’s 
Younger opinion.

Ill
The State has a valid interest in collecting taxes or other 

obligations. In recognition of that need and in a desire to 
minimize federal interference with state matters, Congress has 
provided that a federal court may not enjoin the collection 
of state taxes if the taxpayer has a “plain, speedy and efficient 
remedy” under state law.8 Congress has not, however, placed 
any restriction on the power of a federal court to decide 
whether the taxpayer’s remedy is, in fact, plain, speedy, and 
efficient.9 Quite the contrary, by qualifying the prohibition 

8 28 U. S. C. §1341.
9 Indeed, that kind of determination is routine business in a federal court. 

See, e. g., Tully v. Griffin, Inc., 429 U. S. 68.
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against enjoining the collection of state taxes, Congress has 
actually directed the federal courts to review the adequacy of 
a taxpayer’s remedies.

Moreover, the Court has repeatedly held that when a state 
remedy is uncertain, the federal court must provide relief. 
As Mr. Justice Holmes put it, “we ought not to leave the 
plaintiffs to a speculation upon what the State Court might 
say if an action at law were brought.” Wallace v. Hines, 253 
U. S. 66, 68.10

The doctrine in Younger developed from the same equi-
table principles that have been applied to interpret 28 U. S. C. 
§ 1341.11 In cases in which this Court has been confronted 

10 See Hopkins v. Southern Cal. Tel. Co., 275 U. S. 393, 400; Mountain 
States Power Co. v. Public Service Common of Montana, 299 U. S. 167, 170 
(“A ‘plain, speedy, and efficient remedy’ cannot be predicated upon a 
problematical outcome of future consideration”); Spector Motor Service, 
Inc. n . McLaughlin, 323 U. S. 101, 106. As Mr. Justice Douglas wrote: 
“[T]here is such uncertainty concerning the [state] remedy as to make it 
speculative . . . whether the State affords full protection to the federal 
rights.” Hillsborough v. Cromwell, 326 U. S. 620, 625 (emphasis added), 
cited with approval just this Term in Tully y. Griffin, Inc., supra, at 76. 
In Hillsborough, this Court decided in the first instance that the state 
remedies were uncertain to the extent of being inadequate. Finally, in 
Shaffer v. Carter, 252 U. S. 37, 48, this Court held that even though state 
procedures might be adequate to remedy the federal question as to the 
validity of the tax, there were no procedures to remedy the federal wrong 
in connection with the tax-collection procedures. “Hence, on this ground 
at least, resort was properly had to equity for relief; and since a court of 
equity does not ‘do justice by halves,’ and will prevent, if possible, a 
multiplicity of suits, the jurisdiction extends to the disposition of all 
questions raised by the bill.” Ibid.

11 The equitable principles relied upon in Younger are of ancient vintage. 
In the first Judiciary Act of 1789 Congress directed that equity be 
withheld if a “plain, adequate and complete remedy may be had at 
law.” In Scott v. Neely, 140 U. S. 106, 110, this Court noted that 
Congress’ prohibition was
“declaratory of the rule obtaining and controlling in equity proceedings 
from the earliest period in England, and always in this country. And so 
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with that statutory restriction, it has not been reluctant to 
decide in the first instance whether a state remedy is adequate. 
Congress has provided no special protection from federal inter-
ference for a state agency suing to collect nontax obligations. 
Equitable considerations (as well as considerations of comity 
and federalism) do preclude unwarranted interference with 
litigation brought by such an agency, but surely the agency 
is entitled to no greater protection than the state tax collec-
tor. Nevertheless, the Court is now fashioning a nonstatutory 
abstention doctrine which requires even greater deference to 
the State as an ordinary litigant than Congress regarded as 
appropriate for the State’s more basic fiscal needs.

IV
The Court’s decision to remand this litigation to the Dis-

trict Court to decide whether the Illinois attachment pro-

it has been often adjudged that whenever, respecting any right violated, 
a court of law is competent to render a judgment affording a plain, ade-
quate and complete remedy, the party aggrieved must seek his remedy in 
such court, not only because the defendant has a constitutional right to 
a trial by jury, but because of the prohibition of the act of Congress to 
pursue his remedy in such cases in a court of equity.”

One of the major cases relied upon by the Court, Great Lakes 
Dredge & Dock Co. v. Huffman, 319 U. S. 293, 299, held that although 
Congress in § 1341 had not specifically prohibited declaratory judgments 
concerning the validity of state statutes, nonetheless, equitable principles 
required the same result.

“[W]e find it unnecessary to inquire whether the words of the statute 
may be so construed as to prohibit a declaration by federal courts con-
cerning the invalidity of a state tax. For we are of the opinion that 
those considerations which have led federal courts of equity to refuse to 
enjoin the collection of state taxes, save in exceptional cases, require a like 
restraint in the use of the declaratory judgment procedure.” 319 U. S., 
at 299.
This pronouncement has been read as prohibiting declaratory judgments to 
the same extent as injunctive suits under § 1341. Illinois Central R. Co. 
v. Howlett, 525 F. 2d 178 (CA7 1975) (Sprecher, J.).
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cedure provides a debtor with an appropriate forum in which 
to challenge the constitutionality of the Illinois attachment 
procedure is ironic. For that procedure includes among its 
undesirable features a set of rules which effectively foreclose 
any challenge to its constitutionality in the Illinois courts.

Although it is true that § 27 of the Illinois Attachment Act, 
Ill. Rev. Stat., c. 11, § 27 (1973), allows the defendant to file a 
motion to quash the attachment, the purpose of such a motion 
is to test the sufficiency and truth of the facts alleged in the 
affidavit or the adequacy of the attachment bond. Section 28 
of the Act precludes consideration of any other issues.12 Even 
if—contrary to a fair reading—the statute might be construed 
to allow consideration of a constitutional challenge on a motion 
to quash, a trial judge may summarily reject such a challenge 
without fear of reversal; for an order denying such a motion 
is interlocutory and nonappealable.13 The ruling on the 
validity of an attachment does not become final until the 
underlying tort or contract claim is resolved. At that time 
the attachment issue will, of course, be moot because the 
prevailing party will then be entitled to the property regard-
less of the validity of the attachment.

Because it is so clear that the proceeding pending in the 
state court did not afford the appellees in this case an ade-

12 Section 28, Ill. Rev. Stat., c. 11, § 28 (1973), provides that “[n]o writ 
of attachment shall be quashed, nor the property taken thereon re-
stored, ... if the plaintiff . . . shall cause a legal and sufficient affidavit 
or attachment bond to be filed, or the writ to be amended, . . . and in that 
event the cause shall proceed as if such proceedings had originally been 
sufficient.” Thus, under § 28 the only valid question raised in a proceeding 
concerning the attachment is whether the facts pleaded in the affidavit or 
writ were true. And, of course, § 28 allows amendment of any improperly 
pleaded writ or affidavit.

13 Smith v. Hodge, 13 Ill. 2d 197, 148 N. E. 2d 793 (1958); Brignall v. 
Merkle, 296 Ill. App. 250, 16 N. E. 2d 150 (1938); Rabits v. Live Oak, 
Perry & Gulf R. Co., 245 Ill. App. 589 (1927); American Mortgage Corp. 
n . First National Mortgage Corp., 345 F. 2d 527, 528 (CA7 1965).
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quate remedy for the violation of their federal constitutional 
rights,14 the Court’s disposition points up the larger problem 
confronting litigants who seek to challenge any state pro-

14 In the present case, the appellees appeared on the return date of the 
writ of attachment, November 18, 1974 (10 days after their property had 
been attached), and “were informed that the matter would be continued 
until December 19, 1974,” ante, at 437, 31 days later. As the opinion 
below points out, the person who sues out the writ of attachment has 
absolute discretion under § 6 of the Act, Ill. Rev. Stat., c. 11, § 6 (1973), to 
set the return date of the writ of attachment anywhere from 10 to 60 days 
after the property has been attached. 405 F. Supp., at 762. The return 
date appears to be the first chance an attachment can be challenged; and as 
this case points up, the proceedings on the return date can be summarily 
continued for at least a month if not longer. Thus, property may well be 
attached for three months or longer before even a § 27 motion will be 
entertained.

As the court below also noted, “[s] ection 27 . . . does not give defend-
ant an absolute right to a hearing on the attachment issue immediately 
after seizure.” 405 F. Supp., at 762. Indeed, the Attachment Act con-
tains no provision for a prompt hearing on the validity of the attachment. 
This should be compared with §29 of the Act, Ill. Rev. Stat., c. 11, §29 
(1973), which requires “the court [to] immediately . . . direct a jury to be 
impaneled to inquire into the right of the property” in cases in which a 
person other than the defendant claims an interest in the property being 
attached. This deference to the needs for prompt action in response to 
an interpleading claimant signifies the general lax attitude the Act takes 
with regard to the rights of persons whose property has been attached.

The Court states that the appellees (who appeared on the return date 
“and were informed that the matter would be continued” for a month) 
“did not seek a prompt hearing, nor did they attempt to quash the attach-
ment on the ground that the procedures surrounding its issuance rendered 
it and the Act unconstitutional.” Ante, at 437-438. The State suggests 
that §26 of the Act, Ill. Rev. Stat., c. 11, §26 (1973), allows appellees to 
make an appropriate motion that the attachment statute is unconstitu-
tional. However, § 26 provides that “provisions of the Civil Practice 
Act . . . shall apply to all proceedings hereunder, except as otherwise 
provided in this Act.” (Emphasis added.) As we note in our discussion 
of § 28, supra, the statute does not authorize raising unconstitutionality as 
a defense to an attachment.

The State also cites Ill. Sup. Ct. Rule 184, which provides that a party
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cedure as violative of the Due Process Clause of the Four-
teenth Amendment.

As I suggested in my separate opinion in Juidice v. Vail, 
430 U. S. 327, 339, a principled application of the rationale of 
Younger v. Harris, 401 U. S. 37, forecloses abstention in cases 
in which the federal challenge is to the constitutionality of 
the state procedure itself.15 Since this federal plaintiff raised 

may “call up a motion for disposition before or after” the time for its 
normal disposition. This, however, does not provide a prompt hearing; it 
only allows appellees to ask for one. The request may or may not be 
granted in the discretion of the court. Neither § 26 nor Rule 184 assures 
appellees a prompt hearing, and neither overrides the fact that § 28 
appears to foreclose any defense of unconstitutionality in attacking an 
attachment.

15 There should be no abstention unless the state procedure affords 
a plain, speedy, and efficient remedy for the federal wrong; indeed, the 
opinion in Younger in basing its decision on basic equity principles ac-
knowledges this as the fundamental requirement in application of the ab-
stention doctrine. The majority opinion in this case states the question 
presented as whether abstention is proper when a “State has already 
instituted proceedings . . . and the [appellees] could tender and have 
[their] federal claims decided in the state court.” Ante, at 440. It then 
proceeds to quote from numerous cases requiring an adequate state 
remedy for application of the abstention doctrine. Younger v. Harris, 
401 U. S. 37, 45, quoting Fenner v. Boykin, 271 U. S. 240, 243-244 
(requiring the federal plaintiff to “first set up and rely on his defense 
in the state courts, even though this involves a challenge of the 
validity of some statute, unless it plainly appears that this course would 
not afford adequate protection”); Gibson v. Berryhill, 411 U. S. 564, 
577 (dismissal of the federal suit as “naturally presuppos[ing] the 
opportunity to raise and have timely decided by a competent state 
tribunal the federal issues involved”); Kugler v. Heljant, 421 U. S. 117, 
124 (abstention founded “on the premise that ordinarily a pending state 
prosecution provides the accused a fair and sufficient opportunity for 
vindication of federal constitutional rights”). Ante, at 441. In my judg-
ment, when a state procedure is challenged, an adequate forum must be 
one that is sufficiently independent of the alleged unconstitutional proce-
dure to judge it impartially and to provide prompt relief if the procedure 
is found wanting. No Illinois procedure has been pointed to as providing 
such relief, and where the remedy is “uncertain,” federal jurisdiction exists.
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a serious question about the fairness of the Illinois attachment 
procedure, and since that procedure does not afford a plain, 
speedy, and efficient remedy for his federal claim, it neces-
sarily follows that Younger abstention is inappropriate.

Thirty years ago Mr. Justice Rutledge characterized a series 
of Illinois procedures which effectively foreclosed considera-
tion of the merits of federal constitutional claims as a “pro-
cedural labyrinth . . . made up entirely of blind alleys.” 
Marino v. Ragen, 332 U. S. 561, 567. Today Illinois litigants 
may appropriately apply that characterization to the Court’s 
increasingly Daedalian doctrine of abstention.

I respectfully dissent.
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OHIO BUREAU OF EMPLOYMENT SERVICES 
et  al . v. HODORY

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OHIO

No. 75-1707. Argued February 28, 1977—Decided May 31, 1977

Appellee, an employee of United States Steel Corporation (USS) at a 
plant in Ohio, was furloughed when the plant was shut down because 
of a reduction in fuel supply resulting from a nationwide strike of 
workers at USS’s coal mines. Appellee applied to appellant Ohio Bureau 
of Employment Services for unemployment benefits but his claim was 
disallowed under an Ohio statute that disqualified a worker from such 
benefits if his unemployment was “due to a labor dispute other than 
a lockout at any factory . . . owned or operated by the employer by 
which he is or was last employed.” While appellee’s request for recon-
sideration was pending before the Board of Review, he filed a class 
action in Federal District Court against appellants, the Bureau and its 
director, for declaratory and injunctive relief, asserting that the Ohio 
statute conflicted with certain provisions of the Social Security Act 
(SSA) and that, as applied, it was irrational and had no valid public 
purpose, in violation of the Due Process and Equal Protection Clauses 
of the Fourteenth Amendment. Concluding that abstention was not 
proper, the District Court held that the statute, as applied to appellee 
and the. class members, violated those Clauses. Held:

1. Abstention is not required under either Younger v. Harris, 401 
U. S. 37, or Railroad Comm’n v. Pullman Co., 312 U. S. 496. Pp. 
477-481.

(a) Where Ohio has concluded to submit the constitutional issue 
to this Court for immediate resolution, Younger principles of equity 
and comity do not require this Court to refuse Ohio the immediate 
adjudication it seeks. Pp. 477-480.

(b) Nor is Pullman abstention appropriate, where the possible 
benefits of abstention have become too speculative to justify or require 
avoidance of the constitutional question. Pp. 480-481.

2. The Ohio statute is neither in conflict with, nor is it pre-empted 
by 42 U. S. C. § 503 (a) (the provision of the SSA that precludes the 
Secretary of Labor from certifying payment of federal funds to state 
unemployment compensation programs unless state law provides for 
such methods of administration as the Secretary finds are “reasonably 
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calculated to insure full payment of unemployment compensation when 
due”), or the Federal Unemployment Tax Act (FUTA). Pp. 482-489.

3. The Ohio statute, which has a rational relation to a legitimate 
state interest, is constitutional. Pp. 489-493.

(a) The statute does not involve any discernible fundamental inter-
est or affect with particularity any protected class, and the test of 
constitutionality, therefore, is whether the statute has a rational relation 
to a legitimate state interest. P. 489.

(b) In considering the constitutionality of the statute, this Court 
must view its consequences, not only for the recipient of the benefits, 
but also for the contributors to the compensation fund, and, although 
the system may provide only “rough justice” and a rough form of state 
“neutrality” in labor disputes, the statute cannot be said to be irrational, 
and the need for limitation of the liability of the compensation fund is 
a legitimate state interest. Pp. 489-493.

408 F. Supp. 1016, reversed.

Bla ck mu n , J., delivered the opinion of the Court, in which all Members 
joined except Reh nq ui st , J., who took no part in the consideration or 
decision of the case.

Richard A. Szilagyi, Assistant Attorney General of Ohio, 
argued the cause for appellants. With him on the briefs was 
William J. Brown, Attorney General.

T. Patrick Lordeon argued the cause for appellee. With 
him on the brief were Robert M. Clyde, Jr., and Fred A. 
Culver*

Mr . Justice  Blackmun  delivered the opinion of the Court. 
This case presents a challenge to Ohio Rev. Code Ann.

§ 4141.29 (D) (1) (a) (1973). That statute, at the times rele-

*Briefs of amici curiae urging reversal were filed by Gerard C. Smetana, 
Jerry Kroneriberg, Julian D. Schreiber, Lawrence B. Kraus, and Richard 
O’Brecht for the Chamber of Commerce of the United States; and by 
Frank C. Manak for the United States Steel Corp.

J. Albert Woll and Laurence Gold filed a brief for the American Federa-
tion of Labor and Congress of Industrial Organizations as amicus curiae 
urging affirmance.

Walter J. Mackey filed a brief for the Republic Steel Corp, as amicus 
curiae.
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vant to this suit, imposed a disqualification for unemployment 
benefits when the claimant’s unemployment was “due to a 
labor dispute other than a lockout at any factory . . . owned 
or operated by the employer by which he is or was last em-
ployed.” The challenge is based on the Supremacy Clause 
and on the Due Process and Equal Protection Clauses of the 
Fourteenth Amendment. The case also raises questions 
concerning abstention.

I
In November 1974 plain tiff-appellee, Leonard Paul Hodory, 

was employed as a millwright apprentice with United States 
Steel Corporation (USS) at its works in Youngstown, Ohio. 
The United Mine Workers at that time were out on strike at 
coal mines owned by USS and by Republic Steel Corporation 
throughout the country. These company-owned mines sup-
plied the fuel used in the operation of manufacturing facilities 
of USS and Republic. As a result of the strike, the fuel 
supply at the Youngstown plant was reduced. The plant 
eventually was shut down, and appellee was furloughed on 
November 12, 1974.

Hodory applied to appellant Ohio Bureau of Employment 
Services for unemployment benefits. On January 3, 1975, 
he was notified by the Bureau that his claim was disallowed 
under Ohio Rev. Code Ann. § 4141.29 (D)(1)(a) (1973). 
That statute then provided that a worker may not receive 
unemployment benefits if

“[h]is unemployment was due to a labor dispute other 
than a lockout at any factory, establishment, or other 
premises located in this or any other state and owned 
or operated by the employer by which he is or was 
last employed; and for so long as his unemployment 
is due to such labor dispute.” 1

1In December 1975, §4141.29 (D)(1)(a) (1973), was amended to read:
“(D) Notwithstanding division (A) of this section, no individual may 

serve a waiting period or be paid benefits under the following conditions:
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The written notification to appellee recited: “A labor dispute 
started at coal mines owned and operated by U. S. Steel Cor-
poration and claimant is unemployed because of this labor 
dispute.” App4 i. Other notifications to Hodory for subse-
quent unemployment weeks contained similar recitals. Id., 
at ii and iii. Appellee promptly filed a request for reconsid-
eration. In accord with the provisions of Ohio Rev. Code 
Ann. § 4141.28 (G) (1973), his request, along with a number 
of others, was referred on March 7 to the Board of Review.2

“(1) For any week with respect to which the administrator finds that:
“(a) His unemployment was due to a labor dispute other than a lockout 

at any factory, establishment, or other premises located in this or any 
other state and owned or operated by the employer by which he is or 
was last employed; and for so long as his unemployment is due to such 
labor dispute. No individual shall be disqualified under this provision 
if: (i) his employment was with such employer at any factory, establish-
ment, or premises located in this state, owned or operated by such 
employer, other than the factory, establishment, or premises at which the 
labor dispute exists, if it is shown that he is not financing, participating in, 
or directly interested in such labor dispute, or, (ii) his employment was 
with an employer not involved in the labor dispute but whose place of 
business was located within the same premises as the employer engaged 
in the dispute, unless his employer is a wholly owned subsidiary of the 
employer engaged in the dispute, or unless he actively participates in or 
voluntarily stops work because of such dispute. If it is established that 
the claimant was laid off for an indefinite period and not recalled to work 
prior to the dispute, or was separated by the employer prior to the dispute 
for reasons other than the labor dispute, or that he obtained a bona fide 
job with another employer while the dispute was still in progress, such 
labor dispute shall not render the employee ineligible for benefits.” Act 
(amended substitute Senate bill 173) effective Dec. 2,1975.
The amendment added subdivision (i). Thus it is possible that if appellee’s 
furlough had been effected after December 2, 1975, he would qualify for 
benefits. We are advised, however, that the amendment is not retroactive. 
Tr. of Oral Arg. 16.

2 Appellants state that these referrals are still before the Board of 
Review but are stayed pending decision in this case. Brief for Appellants 4.
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Meanwhile, on January 27, Hodory filed a complaint in 
the United States District Court for the Northern District of 
Ohio against the Bureau and its director, Albert G. Giles. 
The complaint was based on 42 U. S. C. § 1983 and sought 
declaratory and injunctive relief on behalf of appellee and 
“all others similarly situated” who had been or in the future 
would be denied benefits under § 4141.29 (D)(1)(a). Record, 
Doc. 3, pp. 1 and 3. Hodory asserted, among other things, 
that the Ohio statute was in conflict with §§ 303 (a)(1) and 
(3) of the Social Security Act of 1935, as amended, 42 U. S. C. 
§§ 503 (a)(1) and (3), and that the statute as applied was 
irrational and had no valid public purpose, in violation of the 
Due Process and Equal Protection Clauses of the Fourteenth 
Amendment.3 The gravamen of Hodory’s complaint was the 
assertion that the State may not deny benefits to those who, 
like him, are unemployed under circumstances where the 
unemployment is “not the fault of the employee.” A three- 
judge court was requested.

Appellants in their answer asserted, among other things, 
that Hodory had failed to exhaust his state administrative 
remedies.

A three-judge court was convened. The case was tried on 
the pleadings and interrogatories. In its opinion filed 
March 5, 1976, 408 F. Supp. 1016, that court concluded 
that abstention was not required and would not be proper; 
that the action was properly maintained as a class action;4 

3 At no point in this litigation has appellee claimed that §4141.29 (D) 
(l)(a) conflicts with or is pre-empted by any provision of the National 
Labor Relations Act, 29 U. S. C. § 151 et seq. We do not today consider 
or decide the relationship between that Act and a statute such as 
§4141.29 (D)(1)(a).

4 The District Court determined, however, that the class as defined by 
appellee in his complaint was overbroad. The court in its turn defined 
the class as “Hodory and approximately 1250 members of the United 
Steelworkers in Ohio, who became unemployed through no fault of their 
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and that the appellants had failed to demonstrate a rational 
and legitimate interest in discriminating against “individuals 
who were unemployed through no fault of their own and 
neither participated in nor benefited from the labor dispute 
involving another union and their employer.” Id., at 1022. 
The court then held that §4141.29 (D)(1)(a), as applied to 
Hodory and the class members, violated the Equal Protection 
and Due Process Clauses.

The Bureau and its director took a direct appeal here pur-
suant to 28 U. S. C. § 1253. In their jurisdictional statement 
appellants argued only that (1) the “labor dispute” dis-
qualification provision is not unconstitutional as applied to 
appellee and the class; (2) the disqualification provision is 
not in conflict with the Social Security Act; (3) a state system 
of unemployment compensation may predicate disqualifica-
tion upon any reasonable basis; and (4) USS and Republic, 
as employers of the class members, were denied substantive 
and procedural due process by the failure of the District Court 
to order them joined as parties defendant.5 Appellants made 
no claim therein based on abstention. We noted probable 
jurisdiction. 429 U. S. 814 (1976).

A claim that the District Court should have abstained from 
deciding the case has been raised, however, in the brief amicus 
curiae filed by the AFL-CIO. A like claim is at least sug-

own, [and] were denied unemployment benefits by defendants for a 
specific period of time because of the labor dispute disqualification clause 
in § 4141.29 (D) (1) (a), despite the fact that they may have been qualified 
in all other respects to receive the benefits.” 408 F. Supp., at 1020. 
Members of this class included Hodory’s fellow workers at USS and 
also employees of Republic Steel who were furloughed as a result of the 
strike at Republic’s coal mines.

5 In view of our disposition of the case, we have no reason to reach this 
constitutional claim. USS and Republic each sought to intervene for 
purposes of taking an appeal here, and as parties in this Court. These 
motions were denied. See 429 U. S. 814 (1976).
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gested by Republic Steel. Brief as Amicus Curiae 16-17. 
We feel those claims merit consideration.

We follow the proper course for federal courts by con-
sidering first whether abstention is required, then whether 
there is a statutory ground of resolution, and finally, only 
if the challenge persists, whether the statute violates the 
Constitution.

II
Abstention

There are, of course, two primary types of federal absten-
tion. The first, usually referred to as Pullman abstention, 
involves an inquiry focused on the possibility that the state 
courts may interpret a challenged state statute so as to elimi-
nate, or at least to alter materially, the constitutional question 
presented. Railroad Comm’n v. Pullman Co., 312 U. S. 496 
(1941). See Bellotti v. Baird, 428 U. S. 132 (1976). The 
second type is Younger abstention, in which the court is pri-
marily concerned, in an equitable setting, with considerations 
of comity and federalism, both as they relate to the State’s 
interest in pursuing an ongoing state proceeding, and as they 
involve the ability of the state courts to consider federal con-
stitutional claims in that context. Younger v. Harris, 401 
U. S. 37 (1971). See Huffman v. Pursue, Ltd., 420 U. S. 592 
(1975); Juidice v. Vail, 430 U. S. 327 (1977); Trainor v. Her-
nandez, ante, at 448 (concurring opinion).

A. In the present case, appellants, who in effect are the 
State of Ohio, argued before the District Court that appellee 
was free to pursue his pending administrative appeal and have 
his constitutional claim adjudicated in the Court of Common 
Pleas, and that principles of comity therefore required ab-
stention. Although appellants in their written submission 6

6 Brief in Opposition to Jurisdiction (of the District Court), Record, 
Doc. 8. The defendants-appellants explicitly stated that an appeal would 
lie to the Court of Common Pleas. Id., at 2. It appears that the Board
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to that court cited Pullman, the argument was clearly to the 
effect that Younger abstention should apply.7

The District Court held that abstention was unwarranted. 
It first asserted that in Gibson v. Berryhill, 411 U. S. 564 
(1973), this Court “stated specifically that administrative 
remedies need not be exhausted where the federal court plain-
tiff states a good cause of action under 42 U. S. C. § 1983.” 
408 F. Supp., at 1019.8 The court then stated that § 4141.29 
(D)(1)(a), “on its face, would appear to except the plaintiff 
from unemployment benefits for the period he was laid off due 
to coal miners’ strike,” and that “the Employment Bureau has 
denied benefits to plaintiff . . . solely on the basis of the chal-
lenged labor dispute disqualification.” 408 F. Supp., at 1019. 
The court held that exhaustion of administrative remedies 
would be futile because the administrative appeal process 
would not permit a challenge to the constitutionality of the 
statute, and the Ohio courts had held the statute to be consti-
tutional. Id., at 1019, and n. 1. Although the court observed 
that Huffman n . Pursue, Ltd., supra, broadened the Younger 
doctrine “to include a prohibition against federal court inter-
ference with certain ongoing civil proceedings in the state 

might give appellee’s class claim special treatment so as to render the 
Board’s decision eligible for direct review by the Supreme Court of Ohio. 
Ohio Rev. Code Aim. §4141.28 (N) (1973) (claims involving more than 
500 persons). Neither appellee nor appellants suggest, however, that the 
Board is considering such action.

7 This is confirmed by the fact that Younger abstention was the sole 
abstention principle argued orally before the District Court. Record, 
Doc. 35, pp. 5-12, 27-29, and 47-49.

8 In Gibson v. Berryhill this Court actually held, however, that the 
Younger rule “or the principles of equity, comity, and federalism” for 
which it stands, 411 U. S., at 575, did not require the dismissal of that 
§ 1983 suit in view of a proceeding then pending before a state Board of 
Optometry, since it was alleged, and the District Court there had con-
cluded, that the Board’s bias rendered it incompetent to adjudicate the 
issues. 411 U. S., at 575-577.
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courts,” 408 F. Supp., at 1019-1020, the court held that Huff-
man “was limited to‘the enjoining of ongoing state-initiated 
judicial proceedings,” 408 F. Supp., at 1020 (emphasis in 
original), and did not apply to a challenge to administrative 
actions. Finally, the court held that abstention, along the 
Pullman line, “would not be proper in this case” because the 
challenged statute is not an ambiguous one “involving unset-
tled questions of state law which could be rendered constitu- . 
tionally inoffensive by a limiting construction in the state 
courts.” 408 F. Supp., at 1020. The court concluded that 
it would be improper to require the appellee “to undertake 
three administrative appeals” 9 before he could challenge the 
statute in state court “where, moreover, the issue as to the 
constitutionality of the labor dispute disqualification has 
apparently been settled.” Ibid.

In this Court, as has been noted, appellants have not argued 
that Younger requires a remand with directions to the Dis-
trict Court to abstain, and at oral argument they resisted the 
suggestion of such a remand. Tr. of Oral Arg. 9-10. Instead, 
it is amicus Republic Steel that has made the suggestion.

Younger v. Harris reflects “a system in which there is sen-
sitivity to the legitimate interests of both State and National 
Governments, and in which the National Government, anxious 
though it may be to vindicate and protect federal rights and 
federal interests, always endeavors to do so in ways that will 
not unduly interfere with the legitimate activities of the 
States.” 401 U. S., at 44. See Huffman v. Pursue, Ltd., 
420 U. S., at 604; Juidice v. Vail, 430 U. S., at 334; Trainor v. 
Hernandez, ante, at 441-443, 445-446, and id., at 448 (con-
curring opinion). Younger and these cited cases express 
equitable principles of comity and federalism. They are 
designed to allow the State an opportunity to “set its own 

9 The nature of the three appeals is not made clear. It is possible that 
a more expeditious route was available. See n. 6, supra.
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house in order” when the federal issue is already before a state 
tribunal.

It may not be argued, however, that a federal court is com-
pelled to abstain in every such situation. If the State volun-
tarily chooses to submit to a federal forum, principles of 
comity do not demand that the federal court force the case 
back into the State’s own system. In the present case, Ohio 
either believes that the District Court was correct in its analy-
sis of abstention or, faced with the prospect of lengthy 
administrative appeals followed by equally protracted state 
judicial proceedings, now has concluded to submit the constitu-
tional issue to this Court for immediate resolution. In either 
event, under these circumstances Younger principles of equity 
and comity do not require this Court to refuse Ohio the 
immediate adjudication it seeks.10

B. Amicus AFL-CIO argues that Pullman abstention is 
proper here.  The basis for the claimed applicability of 
Pullman is found in the facts that there were other steel-
workers, at other Ohio facilities, laid off at the same time as 
appellee and assertedly for the same reason, and yet they 
were awarded unemployment compensation by the Bureau. 
See Brief for Appellants 3. Benefits were granted on the 
ground that the company-owned coal mines did not supply 
a sufficient amount of fuel to the plants there involved to 
effect a plant shutdown.  Amicus argues that if appellee

11

12

1,0 In view of this conclusion, we need not and do not express any view 
on whether the District Court erred in refusing to abstain on Younger 
grounds.

11 Pullman abstention, where deference to the state process may result 
in elimination or material alteration of the constitutional issue, surely does 
not require that this Court defer to the wishes of the parties concerning 
adjudication. See Railroad Comm’n v. Pullman Co., 312 U. S. 496 (1941).

12 It appears that the steel companies have taken an appeal from that 
ruling by the Bureau to the Board of Review, but decision of that appeal 
has been withheld pending resolution of the instant case. See Brief for 
AFL-CIO as Amicus Curiae 5 n. 3.
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were to pursue his administrative appeal, he might be granted 
benefits on the same ground.

The problems with this approach, however, are several. 
First, appellee did not press any such claim before the Bureau 
or on administrative appeal, Tr. of Oral Arg. 9, and there 
is no indication that a claimant may be awarded benefits on 
the basis of a claim not made to the Bureau or Board of 
Review. Second, there is no indication that the plant at 
which appellee worked is situated similarly to the plants as to 
which benefits were granted. The Bureau apparently applied 
a test under which the closing of a plant was held not to be 
“due to” the labor dispute if the plant received less than 50% 
of its coal from the employer’s struck mines. Id., at 7-8. 
There has been no claim or showing that the 50% test is 
unreasonable or improper and there has been no claim that 
appellee’s plant was not dependent on the struck mines for 
more than 50% of its coal. What amicus suggests is that 
the court abstain on the basis of speculation that the unchal-
lenged facts may not be as the Bureau obviously saw them, or 
that the Board might overturn an unchallenged standard of 
causation, or that the Board might even come up with a 
hitherto unknown and unclaimed reason for awarding benefits 
to appellee, such as a theory that because the coal strike was 
nationwide it was not “ ‘at the employers’ mines.’ ” See Brief 
for AFL-CIO as Amicus Curiae 8.

None* of these suggestions is based on fact or solid legal 
precedent. As has been noted, Pullman abstention is an 
equitable doctrine that comes into play when it appears that 
abstention may eliminate or materially alter the constitutional 
issue presented. There is a point, however, at which the pos-
sible benefits of abstention become too speculative to justify 
or require avoidance of the question presented. That point 
has been reached and surpassed here. We conclude that 
Pullman abstention is not appropriate.



482 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

Ill
Pre-emption

Appellee argues that the Ohio statute is in conflict with, 
or pre-empted by, certain provisions of the Social Security 
Act, 42 U. S. C. § 501 et seq., and the Federal Unemployment 
Tax Act, 26 U. S. C. §§ 3301-3311. This argument was raised 
in the District Court but was not resolved there. It would 
have been preferable, of course, for that court to have dealt 
with this statutory issue first. See Hagans v. Lavine, 415 
U. S. 528, 543-545 (1974). The issue, however, entails no 
findings of fact and has been fully briefed here by both parties. 
We therefore perceive no need to remand to the District Court, 
and we proceed to decide the question.

Appellee points to two statutes as the source of his claimed 
federal requirement that he be paid unemployment compensa-
tion. The first is 42 U. S. C. § 503 (a)(1), to the effect that 
the Secretary of Labor shall make no certification for pay-
ment of federal funds to state unemployment compensation 
programs unless state law provides for such methods of admin-
istration “as are found by the Secretary of Labor to be rea-
sonably calculated to insure full payment of unemployment 
compensation when due.” Appellee’s argument necessarily is 
that payment is “due” him.

Appellee cites only a single page of the voluminous legis-
lative history of the Social Security Act in support of his 
assertion that the Act forbids disqualification of persons laid 
off due to a labor dispute at a related plant. That page 
contains the sentence: “To serve its purposes, unemployment 
compensation must be paid only to workers involuntarily un-
employed.” Report of the Committee on Economic Security, 
as reprinted in Hearings on S. 1130 before the Senate Com-
mittee on Finance, 74th Cong., 1st Sess., 1311, 1328 (1935).

The cited Report was one to the President of the United 
States and became the cornerstone of the Social Security 
Act. On its face, the quoted sentence may be said to give
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some support to appellee’s claim that “involuntariness” was 
intended to be the key to eligibility. A reading of the entire 
Report and consideration of the sentence in context, however, 
show that Congress did not intend to require that the States 
give coverage to every person involuntarily unemployed.

The Report recognized that federal definition of the scope 
of coverage would probably prove easier to administer than 
individualized state plans, id., at 1323, but it nonetheless 
recommended the form of unemployment compensation 
scheme that exists today, namely, federal involvement primar-
ily through tax incentives to encourage state-run programs. 
The Report’s section entitled “Outline of Federal Act” con-
cludes with the statement:

“The plan for unemployment compensation that we 
suggest contemplates that the States shall have broad 
freedom to set up the type of unemployment compensa-
tion they wish. We believe that all matters in which 
uniformity is not absolutely essential should be left to 
the States. The Federal Government, however, should 
assist the States in setting up their administrations and 
in the solution of the problems they will encounter.” 
Id., at 1326.

See also id., at 1314.
Following this statement, the Report contains a section 

entitled “Suggestions for State Legislation.” It reads:
“Benefits.—The States should have freedom in deter-

mining their own waiting periods, benefit rates, maxi-
mum-benefit periods, etc. We suggest caution lest they 
insert benefit provisions in excess of collections in their 
laws. To arouse hopes of benefits which cannot be ful-
filled is invariably bad social and governmental policy.” 
Id., at 1327.

This statement reflects two things. First, it reflects 
the understanding that unemployment compensation schemes 
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generally do not grant full benefits immediately and indefi-
nitely, even to those involuntarily unemployed. The States 
were expected to create waiting periods, benefit rates, and 
maximum-benefit periods, so as to bring the amount paid 
out in line with receipts. Second, the statement reflects 
concern that the States might grant eligibility greater than 
their funds could handle.

By way of advice on particular statutes, the Report’s “Sug-
gestions” contains the following:

“Willingness-to-work test.—To serve its purposes, un-
employment compensation must be paid only to workers 
involuntarily unemployed. The employees compensated 
must be both able and willing to work and must be denied 
benefits if they refuse to accept other suitable employ-
ment. Workers, however, should not be required to ac-
cept positions with wage, hour, or working conditions 
below the usual standard for the occupation or the par-
ticular region, or outside of the State, or where their 
rights of self-organization and collective bargaining would 
be interfered with.” Id., at 1328.

This, as has been noted, is the origin of appellee’s argument 
that all persons involuntarily unemployed were intended to 
be compensated. Placed in context, however, it is clear that 
the single sentence is only an expression of caution that funds 
should not be dispensed too freely, and is not a direction that 
funds must be dispensed.

Appellee’s claim of support in the legislative history ac-
cordingly fails. Indeed, that history shows, rather, that Con-
gress did not intend to restrict the ability of the States to 
legislate with respect to persons in appellee’s position. See 
also H. R. Rep. No. 615, 74th Cong., 1st Sess., 8-9 (1935); S. 
Rep. No. 628, 74th Cong., 1st Sess., 12-13 (1935).

Appellee would find support in the “labor dispute dis-
qualification” contained in § 5 (d) of draft bills issued by the 
Social Security Board shortly after passage of the Social Se-
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curity Act. Social Security Board, Draft Bills for State Un-
employment Compensation of Pooled Fund and Employer 
Reserve Account Types (1936).13 Appellee argues that this 
proposed section evinced an intention that “innocent” per-
sons not be disqualified from unemployment compensation. 
The Social Security Board, however, on the cover page of the 
draft bills booklet explicitly stated:

“These drafts are merely suggestive .... Therefore, 
they cannot properly be termed ‘model’ bills or even 
recommended bills. This is in keeping with the policy 
of the Social Security Board of recognizing that it is the 
final responsibility and the right of each state to deter-
mine for itself just what type of legislation it desires and 
how it shall be drafted.”

We therefore are most reluctant to read implications of the 
draft bills into the Social Security Act.

More important, however, appellee’s argument fails on its 
face. The draft bills themselves denied “innocents” certain 
compensation. They did so not only in the various provisions 

13 Section 5 (d) of those bills provided that a claimant is disqualified: 
“For any week in which it is found by the commission that his total or 
partial unemployment is due to a stoppage of work which exists because of 
a labor dispute at the factory, establishment or other premises at which 
he is or was last employed, provided that this subsection shall not apply 
if it is shown to the satisfaction of the commission that:
“1. He is not participating in or financing or directly interested in the 
labor dispute which caused the stoppage of work; and
“2. He does not belong to a grade or class of workers of which, immedi- 
ately before the commencement of the stoppage, there were members 
employed at the premises at which the stoppage occurs, any of whom are 
participating in or financing or directly interested in the dispute;
“and provided further that if in any case separate branches of work, 
which are commonly conducted as separate businesses in separate premises, 
are conducted in separate departments of the same premises, each such 
department shall for the purposes of this subsection be deemed to be a 
separate factory, establishment or other premises.”
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as to minimum time spent at the job, waiting periods, and 
maximum benefits, but also in the labor dispute disqualifica-
tion itself. The labor dispute provisions are triggered by a 
dispute at the same “establishment” and they disqualify any 
member of a “grade or class of workers” any of whose members 
were interested in the dispute. As the commentary and case 
law in jurisdictions that adopted versions of the draft bills im-
mediately recognized, this division could serve to disqualify 
even a person who actively opposed a. strike and could extend 
to persons laid off because of a dispute at another plant 
owned by the same employer.14

The law that appellee challenges is different in form from 
the draft bills, but we cannot say that it is qualitatively dif-
ferent. We do not find in the draft bills any significant sup-
port for appellee’s argument that the Social Security Act for-
bids his disqualification from benefits.

Appellee also claims support from this Court’s decision in 
California Human Resources Dept. v. Java, 402 U. S. 121 
(1971). In that case the Court held that the requirement of 
42 U. S. C. § 503 (a)(1) that payments be made “when due” 
forbids suspension of payments during an appeal subsequent 
to a full consideration on the merits. Appellee relies on the 
Court’s statement: “The objective of Congress was to provide 
a substitute for wages lost during a period of unemployment 
not the fault of the employee.” 402 U. S., at 130. Appellee 
argues that this statement is a holding that the Act forbids 
disqualification of persons in his position. We do not agree. 
Nothing in Java purported to define the class of persons eli-

14 See Fierst & Spector, Unemployment Compensation in Labor Disputes, 
49 Yale L. J. 461 (1940); Haggart, Unemployment Compensation During 
Labor Disputes, 37 Neb. L. Rev. 668 (1958); Shadur, Unemployment 
Benefits and the “Labor Dispute” Disqualification, 17 U. Chi. L. Rev. 294 
(1950); Comment, Labor Dispute Disqualification Under the Ohio Unem-
ployment Compensation Act, 10 Ohio St. L. J. 238 (1949), and cases cited 
therein. See generally Annot., 63 A. L. R. 3d 88 (1975).
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gible for benefits. The Court’s sole concern there was with 
the treatment of those who already had been determined under 
state law to be eligible.

Finally, appellee argues that statements in the legislative 
history of the Employment Security Amendments of 1970, 84 
Stat. 695, indicate a congressional understanding that persons 
in his position must not be disqualified. These statements 
(identical in both House and Senate Reports) relate to the 
amendment prohibiting States from canceling accumulated 
wage credits on grounds such as an employee’s change of jobs.15 
The statements are concerned with a situation unrelated to 
the one in which appellee finds himself. To the extent that 
they might be seen as shedding light on the area, they are 
far from persuasive authority in appellee’s favor, since they 
recognize that the States continue to be free to disqualify a 
claimant whose unemployment is due to a labor dispute “in 
the worker’s plant, etc.”

15 The statements read:
“The provision [forbidding cancellation] would not restrict State 

authority to prescribe the conditions under which a claimant would be 
‘otherwise eligible.’ For example, benefits are not now—and would not 
under the proposal be—paid for a week of unemployment unless the 
claimant were available for work. It would not prevent a State from 
specifying the conditions for disqualification such as, for refusing suitable 
work, for voluntary quitting, for unemployment due to a labor dispute in 
the worker’s plant, etc. . . .

“Your [in the Senate report this word is ‘the’] committee believes that 
the disqualification provisions of State unemployment compensation laws 
should be devised so as to prevent benefit payments to those responsible 
for their own unemployment, without undermining the basic objective of 
the unemployment insurance system—to provide an income floor to those 
whose unemployment is beyond their control. Severe disqualifications, 
particularly those which cancel earned monetary entitlement, are not in 
harmony with the basic purposes of an unemployment insurance system.” 
H. R. Rep. No. 91-612, pp. 18-19 (1969); S. Rep. No. 91-752, pp. 23-24 
(1970).
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As an alternative or addition to his argument based on the 
Social Security Act, appellee urges that the Federal Unem-
ployment Tax Act, 26 U. S. C. §§ 3301-3311, as amended, 
shows “congressional intent to pre-empt the state, particularly 
with respect to the scope of inclusiveness in the unemployment 
program.” Brief for Appellee 13. We do not understand 
appellee to argue that the States are pre-empted by the Fed-
eral Unemployment Tax Act from imposing any sort of labor 
dispute disqualification. If total pre-emption is not claimed, 
we find nothing in any of appellee’s citations that would show 
pre-emption in the particular area of concern to him. In-
deed, study of the various provisions cited shows that when 
Congress wished to impose or forbid a condition for compensa-
tion, it was able to do so in explicit terms.16 There are 
numerous examples, in addition to the one set forth in n. 16, 
less related to labor disputes but showing congressional ability 
to deal with specific aspects of state plans.17 The fact that 
Congress has chosen not to legislate on the subject of labor 
dispute disqualifications confirms our belief that neither the

16 See, for example, 26 U. S. C. § 3304 (a) (5), which from the start has 
provided:
“(5) compensation shall not be denied in such State to any otherwise 
eligible individual for refusing to accept new work under any of the 
following conditions:

“(A) if the position offered is vacant due directly to a strike, lockout, 
or other labor dispute;

“(B) if the wages, hours, or other conditions of the work offered are 
substantially less favorable to the individual than those prevailing for 
similar work in the locality;

“(C) if as a condition of being employed the individual would be 
required to join a company union or to resign from or refrain from 
joining any bona fide labor organization.”

17 See Employment Security Amendments of 1970, 84 Stat. 695; Emer- 
gency Unemployment Compensation Act of 1971, 85 Stat. 811; Emergency 
Unemployment Compensation Act of 1974, 88 Stat. 1869; Unemployment 
Compensation Amendments of 1976, 90 Stat. 2667.
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Social Security Act nor the Federal Unemployment Tax Act 
was intended to restrict the States’ freedom to legislate in this 
area.

IV
Constitutionality

We come, then, to the question whether the Ohio labor 
dispute disqualification provision is constitutional. The stat-
ute does not involve any discernible fundamental interest or 
affect with particularity any protected class. Appellee con-
cedes that the test of constitutionality, therefore, is whether 
the statute has a rational relation to a legitimate state interest. 
Brief for Appellee 29. See New Orleans v. Dukes, 427 U. S. 
297 (1976). Our statement last Term in Massachusetts Bd. 
of Retirement v. Murgia, 427 U. S. 307 (1976), explains the 
analysis:

“We turn then to examine this state classification under 
the rational-basis standard. This inquiry employs a rela-
tively relaxed standard reflecting the Court’s awareness 
that the drawing of lines that create distinctions is pecu-
liarly a legislative task and an unavoidable one. Perfec-
tion in making the necessary classifications is neither 
possible nor necessary. Dandridge v. Williams, [397 
U. S. 471,] 485 [(1970)]. Such action by a legislature is 
presumed to be valid.” Id., at 314.

Appellee challenges the statute only in its application to 
persons in his situation. We find it difficult, however, to 
discern the precise nature of the situation that appellee claims 
may not be the subject of disqualification. His discussion 
focuses to a great extent on his claim that he is “involuntarily 
unemployed,” but he cannot be arguing that no person invol-
untarily unemployed may be disqualified, for he approves the 
draft bills’ labor dispute provision. Brief for Appellee 53. 
That provision, as discussed above, would disqualify an invol-
untarily unemployed nonunion worker who opposed a strike 
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but whose grade or class of workers nevertheless went out on 
strike.

Appellee’s claim of irrationality appears to be based, rather, 
on his view of the statute’s broad sweep, in that it disqualifies 
an individual “regardless of the geographical remoteness of the 
location of the dispute, and regardless of any arguable actual, 
or imputable, participation or direct interest in the dispute on 
the part of the disqualified person.”18 Id., at 34. Appellee 
thus focuses on the interests of the recipient of unemploy-
ment compensation.

The unemployment compensation statute, however, touches 
upon more than just the recipient. It provides for the cre-
ation of a fund produced by contributions from private 
employers. The rate of an employer’s contribution to the 
fund varies according to benefits paid to that employer’s eligi-
ble employees. Ohio Rev. Code Ann. § 4141.25 (1973). Any 
action with regard to disbursements from the unemployment 
compensation fund thus will affect both the employer and the 
fiscal integrity of the fund. Appellee in effect urges that the 
Court consider only the needs of the employee seeking com-
pensation. The decision of the weight to be given the various 
effects of the statute, however, is a legislative decision, and 
appellee’s position is contrary to the principle that “the Four-
teenth Amendment gives the federal courts no power to impose 
upon the States their views of what constitutes wise economic 
or social policy.” Dandridge v. Williams, 397 U. S. 471, 486

18 Appellee also claims that § 4141.29 (D) (1) (a) creates an impermissible 
“irrebuttable presumption.” This argument requires two assumptions. 
First, appellee must assume that the only purpose of the statute is to 
measure “innocence.” Then he must assume that the disqualification pro-
vision represents a presumption that any person laid off due to a strike is 
not innocent. If the statute is designed to serve any purpose other than 
measuring innocence, appellee’s implication of an irrebuttable presumption 
fails. As we discuss below, the statute clearly has purposes other than 
measuring the innocence of the disqualified worker.
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(1970) . In considering the constitutionality of the statute, 
therefore, the Court must view its consequences, not only for 
the recipient of benefits, but also for the contributors to the 
fund and for the fiscal integrity of the fund.

Looking only at the face of the statute, an acceptable 
rationale immediately appears. The disqualification is trig-
gered by “a labor dispute other than a lockout.” In other 
words, if a union goes on strike, the employer’s contributions 
are not increased, but if the employer locks employees out, 
all his employees thus put out of work are compensated 
and the employer’s contributions accordingly are increased. 
Although one might say that this system provides only “rough 
justice,” its treatment of the employer is far from irrational. 
“If the classification has some ‘reasonable basis,’ it does not 
offend the Constitution simply because the classification ‘is not 
made with mathematical nicety or because in practice it 
results in some inequality.’ Lindsley v. Natural Carbonic 
Gas Co., 220 U. S. 61, 78.” Dandridge v. Williams, 397 U. S. 
at 485. The rationality of this treatment is, of course, 
independent of any “innocence” of the workers collecting 
compensation.

Appellants assert three additional rationales for the dis-
qualification provision. First, they argue that granting bene-
fits to workers laid off due to a strike at a parent company’s 
subsidiary plant in effect would be subsidizing the union 
members. Brief for Appellants 12. The District Court cor-
rectly rejected this rationale, as applied to appellee and his 
class, because payments to appellee would in no way directly 
subsidize the striking coal miners, and the fact that appellee 
happened to be a member of a union (other than the striking 
union) is not a legitimate reason, standing alone, to deny him 
benefits. 408 F. Supp., at 1022. The court continued:

“Moreover, close scrutiny of the reasons for the State’s 
classification reveals that what the state is actually intend-
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ing to prevent is not the ‘subsidizing’ of unemployed 
union members per se, but the subsidizing of union- 
initiated work stoppages” (emphasis in original). Ibid.

This statement of the State’s purpose reflects its second 
proffered justification, namely, that the granting of benefits 
would place the employer at an unfair disadvantage in nego-
tiations with the unions. The District Court rejected this 
justification on the grounds that payments of funds to the 
steelworkers

“could hardly be deemed to put the coal miners in a 
position to refuse to negotiate with the steel companies 
until the companies reached a financial crisis, thereby 
causing the companies to yield to the unreasonable and 
economically unsound demands of the coal miners to 
prevent bankruptcy.” Ibid.

Although the District Court was reacting to appellants’ own 
hyperbole in speaking of financial crises and bankruptcy, it 
must be recognized that effects less than pushing the employer 
to bankruptcy may be rationally viewed as undesirable. 
The employer’s costs go up with every laid-off worker who is 
qualified to collect unemployment. The only way for the 
employer to stop these rising costs is to settle the strike so as 
to return the employees to work. Qualification for unemploy-
ment compensation thus acts as a lever increasing the pressures 
on an employer to settle a strike. The State has chosen to 
leave this lever in existence for situations in which the 
employer has locked out his employees, but to eliminate it if 
the union has made the strike move. Regardless of our views 
of the wisdom or lack of wisdom of this form of state “neu-
trality” in labor disputes, we cannot say that the approach 
taken by Ohio is irrational.

The third rationale offered by the State is its interest in 
protecting the fiscal integrity of its compensation fund. This 
has been a continuing concern of Congress and the States with 
regard to unemployment compensation systems. See Report
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of the Committee on Economic Security, cited supra, at 482; 
Hearing on H. R. 6900 before the Senate Committee on 
Finance, 94th Cong., 1st Sess. (1975). It is clear that protec-
tion of the fiscal integrity of the fund is a legitimate concern 
of the State. We need not consider whether it would be 
“rational” for the State to protect the fund through a random 
means, such as elimination from coverage of all persons with 
an odd number of letters in their surnames. Here, the limita-
tion of liability tracks the reasons found rational above, and 
the need for such limitation unquestionably provides the legit-
imate state interest required by the equal protection equation.

The District Court’s opinion contains a paragraph declaring 
that, in addition to violating the Equal Protection Clause, 
the disqualification denied appellee due process. 408 F. Supp., 
at 1022. There is, however, no claim of denial of procedural 
due process, cf. Mathews v. Eldridge, 424 U. S. 319 (1976), 
and we are unable to discern the basis for a claim that appel-
lee has been denied substantive due process.

The judgment of the District Court is reversed.

It is so ordered.

Mr . Justi ce  Rehnquist  took no part in the consideration 
or decision of this case.
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MOORE v. CITY OF EAST CLEVELAND, OHIO

APPEAL FROM THE COURT OF APPEALS OF OHIO, 
CUYAHOGA COUNTY

No. 75-6289. ArgufeeKNovember 2, 1976—Decided May 31, 1977

Appellant lives in her East Cleveland, Ohio, home with her son and two 
grandsons (who are first cousins). An East Cleveland housing ordinance 
limits occupancy of a dwelling unit to members of a single family, but 
defines “family” in such a way that appellant’s household does not 
qualify. Appellant was convicted of a criminal violation of the ordi-
nance. Her conviction was upheld on appeal over her claim that the 
ordinance is unconstitutional. Appellee city contends that the ordinance 
should be sustained under Village of Belle Terre v. Boraas, 416 U. S. 1, 
which upheld an ordinance imposing limits on the types of groups that 
could occupy a single dwelling unit. Held: The judgment is reversed. 
Pp. 498-506; 513-521.

Reversed.
Mr . Just ice  Pow ell , joined by Mr  Jus ti ce  Bre nna n , Mr . Just ic e  

Mar sha ll , and Mr . Just ic e Bla ck mu n , concluded that the ordinance 
deprived appellant of her liberty in violation of the Due Process Clause 
of the Fourteenth Amendment.

(a) This case is distinguishable from Belle Terre, supra, where the 
ordinance affected only unrelated individuals. The ordinance here 
expressly selects certain categories of relatives who may live together 
and declares that others may not, in this instance making it a crime for 
a grandmother to live with her grandson. Pp. 498-499.

(b) When the government intrudes on choices concerning family 
living arrangements, the usual deference to the legislature is inappro-
priate; and the Court must examine carefully the importance of the 
governmental interests advanced and the extent to which they are served 
by the challenged regulation. P. 499.

(c) The ordinance at best has but a tenuous relationship to the 
objectives cited by the city: avoiding overcrowding, traffic congestion, 
and an undue financial burden on the school system. Pp. 499-500.

(d) The strong constitutional protection of the sanctity of the family 
established in numerous decisions of this Court extends to the family 
choice involved in this case and is not confined within an arbitrary 
boundary drawn at the limits of the nuclear family (essentially a couple 
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and their dependent children). Appropriate limits on substantive due 
process come not from drawing arbitrary lines but from careful “respect 
for the teachings of history [and] solid recognition of the basic values 
that underlie our society.” Griswold v. Connecticut, 381 U. S. 479, 501 
(Harlan, J., concurring). The history and tradition of this Nation 
compel a larger conception of the family. Pp. 500-506.

Mr . Just ice  Stev en s concluded that under the limited standard of 
review preserved in Euclid v. Ambler Realty Co., 272 U. S. 365, and 
Nectow n . Cambridge, 277 U. S. 183, before a zoning ordinance can 
be declared unconstitutional it must be shown to be clearly arbitrary 
and unreasonable as having no substantial relation to the public health, 
safety, morals, or general welfare; that appellee city has failed totally to 
explain the need for a rule that would allow a homeowner to have 
grandchildren live with her if they are brothers but not if they are 
cousins; and that under that standard appellee city’s unprecedented or-
dinance constitutes a taking of property without due process and without 
just compensation. Pp. 513-521.

Pow el l , J., announced the judgment of the Court and delivered an 
opinion in which Bre nna n , Mar shal l , and Bla ck mu n , JJ., joined. 
Bre nn an , J., filed a concurring opinion, in which Mar sha ll , J., joined, 
post, p. 506. Stev en s , J., filed an opinion concurring in the judgment, 
post, p. 513. Bur ge r , C. J., filed a dissenting opinion, post, p. 521. 
Stewa rt , J., filed a dissenting opinion, in which Reh nq ui st , J., joined, 
post, p. 531. Whi te , J., filed a dissenting opinion, post, p. 541.

Edward R. Stege, Jr., argued the cause for appellant. With 
him on the brief were Francis D. Murtaugh, Jr., and Lloyd B. 
Snyder.

Leonard Young argued the cause for appellee. With him 
on the brief was Henry B. Fischer*

Mr . Justice  Powell  announced the judgment of the Court, 
and delivered an opinion in which Mr . Justice  Brennan , 
Mr . Justice  Marshall , and Mr . Justice  Blackmun  joined.

East Cleveland’s housing ordinance, like many throughout 
the country, limits occupancy of a dwelling unit to members 

*Melvin L. Wulf and Benjamin Sheerer filed a brief for the American 
Civil Liberties Union et al. as amici curiae.
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of a single family. § 1351.02? But the ordinance contains 
an unusual and complicated definitional section that recognizes 
as a “family” only a few categories of related individuals. 
§ 1341.08? Because her family, living together in her home, 
fits none of those categories, appellant stands convicted of a 
criminal offense. The question in this case is whether the 
ordinance violates the Due Process Clause of the Fourteenth 
Amendment?

I
Appellant, Mrs. Inez Moore, lives in her East Cleveland 

home together with her son, Dale Moore, Sr., and her two 
grandsons, Dale, Jr., and John Moore, Jr. The two boys are 
first cousins rather than brothers; we are told that John

1 All citations by section number refer to the Housing Code of the city of 
East Cleveland, Ohio.

2 Section 1341.08 (1966) provides:
“ 'Family’ means a number of individuals related to the nominal head 

of the household or to the spouse of the nominal head of the household 
living as a single housekeeping unit in a single dwelling unit, but limited 
to the following:

“(a) Husband or wife of the nominal head of the household.
“(b) Unmarried children of the nominal head of the household or of 

the spouse of the nominal head of the household, provided, however, that 
such unmarried children have no children residing with them.

“(c) Father or mother of the nominal head of the household or of the 
spouse of the nominal head of the household.

“(d) Notwithstanding the provisions of subsection (b) hereof, a family 
may include not more than one dependent married or unmarried child of 
the nominal head of the household or of the spouse of the nominal head 
of the household and the spouse and dependent children of such dependent 
child. For the purpose of this subsection, a dependent person is one who 
has more than fifty percent of his total support furnished for him by the 
nominal head of the household and the spouse of the nominal head of the 
household.

“(e) A family may consist of one individual.”
3 Appellant also claims that the ordinance contravenes the Equal Pro-

tection Clause, but it is not necessary for us to reach that contention. 
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came to live with his grandmother and with the elder and 
younger Dale Moores after his mother’s death.4

In early 1973, Mrs. Moore received a notice of violation from 
the city, stating that John was an “illegal occupant” and 
directing her to comply with the ordinance. When she failed 
to remove him from her home, the city filed a criminal charge. 
Mrs. Moore moved to dismiss, claiming that the ordinance 
was constitutionally invalid on its face. Her motion was 
overruled, and upon conviction she was sentenced to five days 
in jail and a $25 fine. The Ohio Court of Appeals affirmed 
after giving full consideration to her constitutional claims,5 

4 Brief for Appellant 4, 25. John’s father, John Moore, Sr., has ap-
parently been living with the family at least since the time of trial. 
Whether he was living there when the citation was issued is in dispute. 
Under the ordinance his presence too probably would be a violation. 
But we take the case as the city has framed it. The citation that led 
to prosecution recited only that John Moore, Jr., was in the home in 
violation of the ordinance.

5 The dissenting opinion of The  Chi ef  Just ice  suggests that Mrs. 
Moore should be denied a hearing in this Court because she failed to seek 
discretionary administrative relief in the form of a variance, relief that is 
no longer available. There are sound reasons for requiring exhaustion of 
administrative remedies in some situations, but such a requirement is 
wholly inappropriate where the party is a criminal defendant in circum-
stances like those present here. See generally McKart n . United States, 
395 U. S. 185 (1969). Mrs. Moore defends against the State’s prosecution 
on the ground that the ordinance is facially invalid, an issue that the zon-
ing review board lacks competency to resolve. In any event, this Court 
has never held that a general principle of exhaustion could foreclose a 
criminal defendant from asserting constitutional invalidity of the statute 
under which she is being prosecuted. See, e. g., Yakus v. United States, 
321 U. S. 414, 446-447 (1944).

Moreover, those cases that have denied certain nonconstitutional de-
fenses to criminal defendants for failure to exhaust remedies did so pursu-
ant to statutes that implicitly or explicitly mandated such a holding. 
See, e. g., Falbo v. United States, 320 U. S. 549 (1944); Yakus v. United 
States, supra; McGee v. United States, 402 U. S. 479 (1971). Because 
of the statutes the defendants were on notice that failure to pursue avail-
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and the Ohio Supreme Court denied review. We noted 
probable jurisdiction of her appeal, 425 U. S. 949 (1976).

II
The city argues that our decision in Village of Belle Terre v. 

Boraas, 416 U. S. 1 (1974), requires us to sustain the ordinance 
attacked here. Belle Terre, like East Cleveland, imposed 
limits on the types of groups that could occupy a single 
dwelling unit. Applying the constitutional standard an-
nounced in this Court’s leading land-use case, Euclid v. Am-
bler Realty Co., 272 U. S. 365 (1926),6 we sustained the Belle 
Terre ordinance on the ground that it bore a rational relation-
ship to permissible state objectives.

But one overriding factor sets this case apart from Belle 
Terre. The ordinance there affected only unrelated individ-
uals. It expressly allowed all who were related by “blood, 
adoption, or marriage” to live together, and in sustaining the 
ordinance we were careful to note that it promoted “family 
needs” and “family values.” 416 U. S., at 9. East Cleveland, 
in contrast, has chosen to regulate the occupancy of its hous-
ing by slicing deeply into the family itself. This is no mere 
incidental result of the ordinance. On its face it selects cer-

able administrative relief might result in forfeiture of a defense in an en-
forcement proceeding. But here no Ohio statute or ordinance required 
exhaustion or gave Mrs. Moore any such warning. Indeed, the Ohio courts 
entertained all her claims, perceiving no denigration of state administrative 
process in according full judicial review.

6 Euclid held that land-use regulations violate the Due Process Clause 
if they are “clearly arbitrary and unreasonable, having no substantial re-
lation to the public health, safety, morals, or general welfare.” 272 U. S., 
at 395. See Nectow v. Cambridge, 277 U. S. 183, 188 (1928). Later cases 
have emphasized that the general welfare is not to be narrowly understood; 
it embraces a broad range of governmental purposes. See Berman v. 
Parker, 348 U. S. 26 (1954). But our cases have not departed from the 
requirement that the government’s chosen means must rationally further 
some legitimate state purpose.
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tain categories of relatives who may live together and declares 
that others may not. In particular, it makes a crime of a 
grandmother’s choice to live with her grandson in circum-
stances like those presented here.

When a city undertakes such intrusive regulation of the 
family, neither Belle Terre nor Euclid governs; the usual 
judicial deference to the legislature is inappropriate. “This 
Court has long recognized that freedom of personal choice 
in matters of marriage and family life is one of the liberties 
protected by the Due Process Clause of the Fourteenth 
Amendment.” Cleveland Board of Education v. LaFleur, 
414 U. S. 632, 639-640 (1974). A host of cases, tracing 
their lineage to Meyer n . Nebraska, 262 U. S. 390, 399-401 
(1923), and Pierce n . Society of Sisters, 268 U. S. 510, 534-535 
(1925), have consistently acknowledged a “private realm 
of family life which the state cannot enter.” Prince v. Massa-
chusetts, 321 U. S. 158, 166 (1944). See, e. g., Roe v. Wade, 
410 U. S. 113, 152-153 (1973); Wisconsin v. Yoder, 406 
U. S. 205, 231-233 (1972); Stanley v. Illinois, 405 U. S. 
645, 651 (1972); Ginsberg v. New York, 390 U. S. 629, 639 
(1968); Griswold v. Connecticut, 381 U. S. 479 (1965); id., 
at 495-496 (Goldberg, J., concurring); id., at 502-503 (White , 
J., concurring); Poe v. Ullman, 367 U. S. 497, 542-544, 549-553 
(1961) (Harlan, J., dissenting); cf. Loving v. Virginia, 388 
U. S. 1,12 (1967); May v. Anderson, 345 U. S. 528,533 (1953); 
Skinner v. Oklahoma ex rel. Williamson, 316 U. S. 535, 541 
(1942). Of course, the family is not beyond regulation. See 
Prince v. Massachusetts, supra, at 166. But when the gov-
ernment intrudes on choices concerning family living arrange-
ments, this Court must examine carefully the importance of 
the governmental interests advanced and the extent to which 
they are served by the challenged regulation. See Poe v. 
Ullman, supra, at 554 (Harlan, J., dissenting).

When thus examined, this ordinance cannot survive. The 
city seeks to justify it as a means of preventing over-
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crowding, minimizing traffic and parking congestion, and 
avoiding an undue financial burden on East Cleveland’s 
school system. Although these are legitimate goals, the 
ordinance before us serves them marginally, at best.7 For 
example, the ordinance permits any family consisting only of 
husband, wife, and unmarried children to live together, even 
if the family contains a half dozen licensed drivers, each with 
his or her own car. At the same time it forbids an adult 
brother and sister to share a household, even if both faith-
fully use public transportation. The ordinance would permit 
a grandmother to live with a single dependent son and chil-
dren, even if his school-age children number a dozen, yet it 
forces Mrs. Moore to find another dwelling for her grandson 
John, simply because of the presence of his uncle and cousin in 
the same household. We need not labor the point. Section 
1341.08 has but a tenuous relation to alleviation of the con-
ditions mentioned by the city.

Ill
The city would distinguish the cases based on Meyer and 

Pierce. It points out that none of them “gives grandmothers 
any fundamental rights with respect to grandsons,” Brief for 
Appellee 18, and suggests that any constitutional right to live 
together as a family extends only to the nuclear family— 
essentially a couple and their dependent children.

To be sure, these cases did not expressly consider the family 
relationship presented here. They were immediately con-
cerned with freedom of choice with respect to childbearing, 
e. g., LaFleur, Roe v. Wade, Griswold, supra, or with the rights 

7 It is significant that East Cleveland has another ordinance specifically 
addressed to the problem of overcrowding. See United States Dept, of 
Agriculture v. Moreno, 413 U. S. 528, 536-537 (1973). Section 1351.03 
limits population density directly, tying the maximum permissible occu-
pancy of a dwelling to the habitable floor area. Even if John, Jr., and 
his father both remain in Mrs. Moore’s household, the family stays well 
within these limits.
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of parents to the custody and companionship of their own 
children, Stanley v. Illinois, supra, or with traditional parental 
authority in matters of child rearing and education. Yoder, 
Ginsberg, Pierce, Meyer, supra. But unless we close our eyes 
to the basic reasons why certain rights associated with the 
family have been accorded shelter under the Fourteenth 
Amendment’s Due Process Clause, we cannot avoid applying 
the force and rationale of these precedents to the family choice 
involved in this case.

Understanding those reasons requires careful attention to 
this Court’s function under the Due Process Clause. Mr. 
Justice Harlan described it eloquently:

“Due process has not been reduced to any formula; its 
content cannot be determined by reference to any code. 
The best that can be said is that through the course 
of this Court’s decisions it has represented the balance 
which our Nation, built upon postulates of respect for 
the liberty of the individual, has struck between that 
liberty and the demands of organized society. If the sup-
plying of content to this Constitutional concept has of 
necessity been a rational process, it certainly has not been 
one where judges have felt free to roam where unguided 
speculation might take them. The balance of which I 
speak is the balance struck by this country, having regard 
to what history teaches are the traditions from which it 
developed as well as the traditions from which it broke. 
That tradition is a living thing. A decision of this Court 
which radically departs from it could not long survive, 
while a decision which builds on what has survived is 
likely to be sound.[8] No formula could serve as a sub-
stitute, in this area, for judgment and restraint.

8 This explains why Meyer and Pierce have survived and enjoyed fre-
quent reaffirmance, while other substantive due process cases of the same 
era have been repudiated—including a number written, as were Meyer 
and Pierce, by Mr. Justice McReynolds.
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. [T]he full scope of the liberty guaranteed by 
the Due Process Clause cannot be found in or limited 
by the precise terms of the specific guarantees else-
where provided in the Constitution. This ‘liberty’ is not 
a series of isolated points pricked out in terms of the 
taking of property; the freedom of speech, press, and 
religion; the right to keep and bear arms; the freedom 
from unreasonable searches and seizures; and so on. It 
is a rational continuum which, broadly speaking, includes 
a freedom from all substantial arbitrary impositions and 
purposeless restraints, . . . and which also recognizes, 
what a reasonable and sensitive judgment must, that 
certain interests require particularly careful scrutiny of 
the state needs asserted to justify their abridgment.” 
Poe v. Ullman, supra, at 542-543 (dissenting opinion).

Substantive due process has at times been a treacherous 
field for this Court. There are risks when the judicial branch 
gives enhanced protection to certain substantive liberties with-
out the guidance of the more specific provisions of the Bill 
of Rights. As the history of the Lochner era demonstrates, 
there is reason for concern lest the only limits to such 
judicial intervention become the predilections of those who 
happen at the time to be Members of this Court.9 That 
history counsels caution and restraint. But it does not coun-
sel abandonment, nor does it require what the city urges 
here: cutting off any protection of family rights at the first 
convenient, if arbitrary boundary—the boundary of the nu-
clear family.

9 Lochner v. New York, 198 U. S. 45 (1905). See North Dakota Phar-
macy Bd. v. Snyder's Drug Stores, Inc., 414 U. S. 156, 164-167 (1973); 
Griswold v. Connecticut, 381 U. S. 479, 514-527 (1965) (Black, J., dis-
senting); Ferguson v. Skrupa, 372 U. S. 726 (1963); Baldwin v. Missouri, 
281 U. S. 586, 595 (1930) (Holmes, J., dissenting) ; G. Gunther, Cases and 
Materials on Constitutional Law 550-596 (9th ed. 1975).
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Appropriate limits on substantive due process come not 
from drawing arbitrary lines but rather from careful “respect 
for the teachings of history [and] solid recognition of the basic 
values that underlie our society.”10 Griswold v. Connecticut, 
381 U. 8., at 501 (Harlan, J., concurring).11 See generally 
Ingraham v. Wright, 430 U. S. 651, 672-674, and nn. 41, 42 
(1977); Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123, 162-163 (1951) (Frankfurter, J., concurring); 
Lochner v. New York, 198 U. S. 45, 76 (1905) (Holmes, J., 
dissenting). Our decisions establish that the Constitution 
protects the sanctity of the family precisely because the insti-
tution of the family is deeply rooted in this Nation’s history 
and tradition.12 It is through the family that we inculcate and 

10 A similar restraint marks our approach to the questions whether an 
asserted substantive right is entitled to heightened solicitude under the 
Equal Protection Clause because it is “explicitly or implicitly guaranteed 
by the Constitution,” San Antonio Independent School Dist. v. Rodriguez, 
411 U. S. 1, 33-34 (1973), and whether or to what extent a guarantee 
in the Bill of Rights should be “incorporated” in the Due Process Clause 
because it is “necessary to an Anglo-American regime of ordered liberty.” 
Duncan v. Louisiana, 391 U. S. 145, 149—150, n. 14 (1968); see Johnson v. 
Louisiana, 406 U. S. 356, 372 n. 9 (1972) (opinion of Pow ell , J.).

11 For a recent suggestion that the holding in Griswold is best under-
stood in this fashion, see Pollak, Comment, 84 Yale L. J. 638, 650-653 
(1975). “[I]n due course we will see Griswold as a reaffirmation of the 
Court’s continuing obligation to test the justifications offered by the state 
for state-imposed constraints which significantly hamper those modes of 
individual fulfillment which are at the heart of a free society.” Id., at 
653.

12 In Wisconsin v. Yoder, 406 U. S. 205 (1972), the Court rested its 
holding in part on the constitutional right of parents to assume the 
primary role in decisions concerning the rearing of their children. That 
right is recognized because it reflects a “strong tradition” founded on “the 
history and culture of Western civilization,” and because the parental role 
“is now established beyond debate as an enduring American tradition.” 
Id., at 232. In Ginsberg v. New York, 390 U. S. 629 (1968), the Court 
spoke of the same right as “basic in the structure of our society.” Id., at 
639. Griswold v. Connecticut, supra, struck down Connecticut’s anticon-
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pass down many of our most cherished values, moral and 
cultural.13

Ours is by no means a tradition limited to respect 
for the bonds uniting the members of the nuclear family. 
The tradition of uncles, aunts, cousins, and especially 
grandparents sharing a household along with parents and 
children has roots equally venerable and equally deserving 
of constitutional recognition.14 Over the years millions

traception statute. Three concurring Justices, relying on both the Ninth 
and Fourteenth Amendments, emphasized that “the traditional relation of 
the family” is “a relation as old and as fundamental as our entire civiliza-
tion.” 381 U. 8., at 496 (Goldberg, J., joined by Warren, C. J., and 
Bre nn an , J., concurring). Speaking of the same statute as that involved 
in Griswold, Mr. Justice Harlan wrote, dissenting in Poe v. Ullman, 367 
U. S. 497, 551-552 (1961): “[H]ere we have not an intrusion into the home 
so much as on the life which characteristically has its place in the 
home. . . . The home derives its pre-eminence as the seat of family life. 
And the integrity of that life is something so fundamental that it has been 
found *to draw to its protection the principles of more than one explicitly 
granted Constitutional right.”

Although he agrees that the Due Process Clause has substantive content, 
Mr . Just ice  Whi te  in dissent expresses the fear that our recourse to his-
tory and tradition will “broaden enormously the horizons of the Clause.” 
Post, at 549-550. To the contrary, an approach grounded in history 
imposes limits on the judiciary that are more meaningful than any based on 
the abstract formula taken from Pcdko v. Connecticut, 302 U. S. 319 (1937), 
and apparently suggested as an alternative. Cf. Duncan v. Louisiana, 
supra, at 149-150, n. 14 (rejecting the Palko formula as the basis for 
deciding what procedural protections are required of a State, in favor of a 
historical approach based on the Anglo-American legal tradition). Indeed, 
the passage cited in Mr . Just ic e Whi te ’s dissent as “most accurately 
reflect[ing] the thrust of prior decisions” on substantive due process, post, 
at 545, expressly points to history and tradition as the source for “supply-
ing . . . content to this Constitutional concept.” Poe v. Ullman, supra, 
at 542 (Harlan, J., dissenting).

13 See generally Wilkinson & White, Constitutional Protection for Per-
sonal Lifestyles, 62 Cornell L. Rev. 563, 623-624 (1977).

14 See generally B. Yorburg, The Changing Family (1973); Bronfen- 
brenner, The Calamitous Decline of the American Family, Washington 
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of our citizens have grown up in just such an environment, 
and most, surely, have profited from it. Even if conditions 
of modern society have brought about a decline in extended 
family households, they have not erased the accumulated 
wisdom of civilization, gained over the centuries and honored 
throughout our history, that supports a larger conception of 
the family. Out of choice, necessity, or a sense of family re-
sponsibility, it has been common for close relatives to draw 
together and participate in the duties and the satisfactions of a 
common home. Decisions concerning child rearing, which Yo-
der, Meyer, Pierce and other cases have recognized as entitled 
to constitutional protection, long have been shared with grand-
parents or other relatives who occupy the same household— 
indeed who may take on major responsibility for the rearing 
of the children.15 Especially in times of adversity, such as the 
death of a spouse or economic need, the broader family has 
tended to come together for mutual sustenance and to main-
tain or rebuild a secure home life. This is apparently what 
happened here.16

Whether or not such a household is established because 
of personal tragedy, the choice of relatives in this degree

Post, Jan. 2, 1977, p. Cl. Recent census reports bear out the importance 
of family patterns other than the prototypical nuclear family. In 1970, 
26.5% of all families contained one or more members over 18 years 
of age, other than the head of household and spouse. U. S. Department 
of Commerce, 1970 Census of Population, vol. 1, pt. 1, Table 208. In 
1960 the comparable figure was 26.1%. U. S. Department of Commerce, 
1960 Census of Population, vol. 1, pt. 1, Table 187. Earlier data are not 
available.

15 Cf. Prince v. Massachusetts, 321 U. S. 158 (1944), which spoke broadly 
of family authority as against the State, in a case where the child was being 
reared by her aunt, not her natural parents.

16 We are told that the mother of John Moore, Jr., died when he was 
less than one year old. He, like uncounted others who have suffered a 
similar tragedy, then came to live with the grandmother to provide the 
infant with a substitute for his mother’s care and to establish a more 
normal home environment. Brief for Appellant 25.
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of kinship to live together may not lightly be denied by 
the State. Pierce struck down an Oregon law requiring 
all children to attend the State’s public schools, holding that 
the Constitution “excludes any general power of the State 
to standardize its children by forcing them to accept instruc-
tion from public teachers only.” 268 U. S., at 535. By 
the same token the Constitution prevents East Cleveland 
from standardizing its children—and its adults—by forcing 
all to live in certain narrowly defined family patterns.

Reversed.

Mr . Justice  Brennan , with whom Mr . Justi ce  Marshall  
joins, concurring.

I join the plurality’s opinion. I agree that the Constitution 
is not powerless to prevent East Cleveland from prosecuting 
as a criminal and jailing1 a 63-year-old grandmother for re-
fusing to expel from her home her now 10-year-old grandson 
who has lived with her and been brought up by her since his 
mother’s death when he was less than a year old.2 I do not 
question that a municipality may constitutionally zone to

1This is a criminal prosecution which resulted in the grandmother’s 
conviction and sentence to prison and a fine. Section 1345.99 permits 
imprisonment of up to six months, and a fine of up to $1,000, for violation 
of any provision of the Housing Code. Each day such violation continues 
may, by the terms of this section, constitute a separate offense.

2 Brief for Appellant 4. In addition, we were informed by appellant’s 
counsel at oral argument that
“application of this ordinance here would not only sever and disrupt the 
relationship between Mrs. Moore and her own son, but it would disrupt 
the relationship that is established between young John and young Dale, 
which is in essence a sibling type relationship, and it would most 
importantly disrupt the relationship between young John and his grand-
mother, which is the only maternal influence that he has had during his 
entire fife.” Tr. of Oral Arg. 16.
The city did not dispute these representations, and it is clear that this 
case was argued from the outset as requiring decision in this context.
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alleviate noise and traffic congestion and to prevent over-
crowded and unsafe living conditions, in short to enact rea-
sonable land-use restrictions in furtherance of the legitimate 
objectives East Cleveland claims for its ordinance. But the 
zoning power is not a license for local communities to enact 
senseless and arbitrary restrictions which cut deeply into 
private areas of protected family life. East Cleveland may 
not constitutionally define “family” as essentially confined to 
parents and the parents’ own children.3 The plurality’s opin-
ion conclusively demonstrates that classifying family patterns 
in this eccentric way is not a rational means of achieving the 
ends East Cleveland claims for its ordinance, and further that 
the ordinance unconstitutionally abridges the “freedom of per-
sonal choice in matters of . . . family life [that] is one of the 
liberties protected by the Due Process Clause of the Four-
teenth Amendment.” Cleveland Board of Education v. 
LaFleur, 414 U. S. 632, 639-640 (1974). I write only to 
underscore the cultural myopia of the arbitrary boundary 
drawn by the East Cleveland ordinance in the light of the 
tradition of the American home that has been a feature of 
our society since our beginning as a Nation—the “tradition” 
in the plurality’s words, “of uncles, aunts, cousins, and espe-
cially grandparents sharing a household along with parents and 
children . . . .” Ante, at 504. The line drawn by this ordi-

3 The East Cleveland ordinance defines “family” to include, in addition 
to the spouse of the “nominal head of the household,” the couple’s child-
less unmarried children, but only one dependent child (married or un-
married) having dependent children, and one parent of the nominal head 
of the household or of his or her spouse. Thus an “extended family” is 
authorized in only the most limited sense, and “family” is essentially con-
fined to parents and their own children. Appellant grandmother was 
charged with violating the ordinance because John, Jr., lived with her at 
the same time her other grandson, Dale, Jr., was also living in the home; 
the latter is classified as an “unlicensed roomer” authorized by the ordi-
nance to live in the house.
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nance displays a depressing insensitivity toward the economic 
and emotional needs of a very large part of our society.

In today’s America, the “nuclear family” is the pattern so 
often found in much of white suburbia. J. Vander Zanden, 
Sociology: A Systematic Approach 322 (3d ed. 1975). The 
Constitution cannot be interpreted, however, to tolerate the 
imposition by government upon the rest of us of white subur-
bia’s preference in patterns of family living. The “extended 
family” that provided generations of early Americans with 
social services and economic and emotional support in times of 
hardship, and was the beachhead for successive waves of immi-
grants who populated our cities,4 remains not merely still a 
pervasive living pattern, but under the goad of brutal economic 
necessity, a prominent pattern—virtually a means of survival— 
for large numbers of the poor and deprived minorities of our 
society. For them compelled pooling of scant resources re-
quires compelled sharing of a household.5

4 See Report of the National Advisory Commission on Civil Disorders 
278-281 (1968); Kosa & Nash, Social Ascent of Catholics, 8 Social Order 
98-103 (1958); M. Novak, The Rise of the Unmeltable Ethnics 209-210 
(1972); B. Yorburg, The Changing Family 106-109 (1973); Kosa, 
Rachiele, & Schommer, Sharing the Home with Relatives, 22 Marriage 
and Family Living 129 (1960).

5 See, e. g., H. Gans, The Urban Villagers 45-73, 245-249 (1962).
“Perhaps the most important—or at least the most visible—difference 

between the classes is one of family structure. The working class sub-
culture is distinguished by the dominant role of the family circle. . . .

“The specific characteristics of the family circle may differ widely— 
from the collateral peer group form of the West Enders, to the hierarchical 
type of the Irish, or to the classical three-generation extended family. . . . 
What matters most—and distinguishes this subculture from others—is 
that there be a family circle which is wider than the nuclear family, and 
that all of the opportunities, temptations, and pressures of the larger 
society be evaluated in terms of how they affect the ongoing way of life 
that has been built around this circle.” Id., at 244-245 (emphasis in 
original).
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The “extended” form is especially familiar among black 
families.6 We may suppose that this reflects the truism 
that black citizens, like generations of white immigrants before 
them, have been victims of economic and other disadvantages 
that would worsen if they were compelled to abandon 
extended, for nuclear, living patterns.7 Even in husband and 
wife households, 13% of black families compared with 3% of 
white families include relatives under 18 years old, in addi-

6 Yorburg, supra, n. 4, at 108. “Within the black lower-class it has been 
quite common for several generations, or parts of the kin, to live together 
under one roof. Often a maternal grandmother is the acknowledged head 
of this type of household which has given rise to the term ‘matrifocal’ to 
describe lower-class black family patterns.” See J. Scanzoni, The Black 
Family in Modern Society 134 (1971); see also Anderson, The Pains and 
Pleasures of Old Black Folks, Ebony 123, 128-130 (Mar. 1973). See 
generally E. Frazier, The Negro Family in the United States (1939); 
Lewis, The Changing Negro Family, in E. Ginzberg, ed., The Nation’s 
Children 108 (1960).

The extended family often plays an important role in the rearing of 
young black children whose parents must work. Many such children fre-
quently “spend all of their growing-up years in the care of extended 
kin. . . . Often children are 'given’ to their grandparents, who rear them 
to adulthood. . . . Many children normally grow up in a three-generation 
household and they absorb the influences of grandmother and grandfather 
as well as mother and father.” J. Ladner, Tomorrow’s Tomorrow: The 
Black Woman 60 (1972).

7 The extended family has many strengths not shared by the nuclear 
family.

“The case histories behind mounting rates of delinquency, addiction, 
crime, neurotic disabilities, mental illness, and senility in societies in which 
autonomous nuclear families prevail suggest that frequent failure to de-
velop enduring family ties is a serious inadequacy for both individuals 
and societies.” D. Blitsten, The World of the Family 256 (1963).

Extended families provide services and emotional support not always 
found in the nuclear family:
“The troubles of the nuclear family in industrial societies, generally, 
and in American society, particularly, stem largely from the inability of 
this type of family structure to provide certain of the services performed 
in the past by the extended family. Adequate health, education, and
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tion to the couple’s own children.8 In black households whose 
head is an elderly woman, as in this case, the contrast is even 
more striking: 48% of such black households, compared with 
10% of counterpart white households, include related minor 
children not offspring of the head of the household.9

I do not wish to be understood as implying that East Cleve-
land’s enforcement of its ordinance is motivated by a racially 
discriminatory purpose: The record of this case would not sup-
port that implication. But the prominence of other than 
nuclear families among ethnic and racial minority groups, 
including our black citizens, surely demonstrates that the 
“extended family” pattern remains a vital tenet of our 
society.19 It suffices that in prohibiting this pattern of family 
living as a means of achieving its objectives, appellee city has 
chosen a device that deeply intrudes into family associational 
rights that historically have been central, and today remain 
central, to a large proportion of our population.

Moreover, to sanction the drawing of the family line at the 
arbitrary boundary chosen by East Cleveland would surely 
conflict with prior decisions that protected “extended” family

welfare provision, particularly for the two nonproductive generations in 
modem societies, the young and the old, is increasingly an insurmountable 
problem for the nuclear family. The unrelieved and sometimes unbear-
ably intense parent-child relationship, where childrearing is not shared 
at least in part by others, and the loneliness of nuclear family units, in-
creasingly turned in on themselves in contracted and relatively isolated 
settings, is another major problem.” Yorburg, supra, n. 4, at 194.

8 R. Hill, The Strengths of Black Families 5 (1972).
9 Id., at 5-6. It is estimated that at least 26% of black children Eve in 

other than husband-wife families, “including foster parents, the presence of 
other male or female relatives (grandfather or grandmother, older brother 
or sister, uncle or aunt), male or female nonrelatives, [or with] only one 
adult (usually mother) present . . . .” Scanzoni, supra, n. 6, at 44.

10 Novak, supra, n. 4; Hill, supra, at 5-6; N. Glazer & D. Moynihan, 
Beyond the Melting Pot 50-53 (2d ed. 1970); L. Rainwater & W. Yancey, 
The Moynihan Report and the Politics of Controversy 51-60 (1967). 
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relationships. For the “private realm of family life which 
the state cannot enter,” recognized as protected in Prince v. 
Massachusetts, 321 U. S. 158, 166 (1944), was thè relation-
ship of aunt and niece. And in Pierce n . Society of Sisters, 
268 U. S. 510, 534-535 (1925), the protection held to have 
been unconstitutionally abridged was “the liberty of parents 
and guardians to direct the upbringing and education of chil-
dren under their control” (emphasis added). See also Wiscon-
sin v. Yoder, 406 U. S. 205, 232-233 (1972). Indeed, Vil-
lage of Belle Terre v. Boraas, 416 U. S. 1 (1974), the case 
primarily relied upon by the appellee, actually supports 
the Court’s decision. The Belle Terre ordinance barred 
only unrelated individuals from constituting a family in 
a single-family zone. The village took special care in 
its brief to emphasize that its ordinance did not in any 
manner inhibit the choice of related individuals to constitute 
a family, whether in the “nuclear” or “extended” form. This 
was because the village perceived that choice as one it was 
constitutionally powerless to inhibit. Its brief stated: 
“Whether it be the extended family of a more leisurely age or 
the nuclear family of today the role of the family in raising 
and training successive generations of the species makes it 
more important, we dare say, than any other social or legal 
institution .... If any freedom not specifically mentioned 
in the Bill of Rights enjoys a ‘preferred position’ in the law it 
is most certainly the family.” (Emphasis supplied.) Brief 
for Appellants in No. 73-191, 0. T. 1973, p. 26. The cited 
decisions recognized, as the plurality recognizes today, that 
the choice of the “extended family” pattern is within the 
“freedom of personal choice in matters of . . . family life 
[that] is one of the liberties protected by the Due Process 
Clause of the Fourteenth Amendment.” 414 U. S., at 639-640.

Any suggestion that the variance procedure of East 
Cleveland’s Housing Code assumes special significance is 
without merit. This is not only because this grandmother 
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was not obligated to exhaust her administrative remedy 
before defending this prosecution on the ground that the 
single-family occupancy ordinance violates the Equal Protec-
tion Clause. Euclid v. Ambler Realty Co., 272 U. S. 365 
(1926), the leading case in the zoning field, expressly held 
that one attacking the constitutionality of a building or zoning 
code need not first seek a variance. Id., at 386. Rather, the 
matter of a variance is irrelevant also because the municipality 
is constitutionally powerless to abridge, as East Cleveland has 
done, the freedom of personal choice of related members of a 
family to live together. Thus, the existence of the variance 
procedure serves to lessen neither the irrationality of the defi-
nition of “family” nor the extent of its intrusion into family 
life-style decisions.

There is no basis for an inference—other than the 
city’s self-serving statement that a hardship variance “pos-
sibly with some stipulation (s) would probably have been 
granted”—that this grandmother would have obtained a vari-
ance had she requested one. Indeed, a contrary inference is 
more supportable. In deciding to prosecute her in the first 
place, the city tipped its hand how discretion would have 
been exercised. In any event, § 1311.02 (1965), limits the dis-
cretion of the Board of Building Code Appeals to grant 
variances to those which are “in harmony with the general 
intent of such ordinance . . . .” If one of the legitimate 
objectives of the definition of “family” was to preserve the 
single (nuclear) family character of East Cleveland, then 
granting this grandmother a variance would be in excess of 
the Board’s powers under the ordinance.
, Furthermore, the very existence of the “escape hatch” of 
the variance procedure only heightens the irrationality of the 
restrictive definition, since application of the ordinance then 
depends upon which family units the zoning authorities 
permit to reside together and whom the prosecuting authori-
ties choose to prosecute. The Court’s disposition of the 
analogous situation in Roe v. Wade, 410 U. S. 113 (1973),
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is instructive. There Texas argued that, despite a rigid and 
narrow statute prohibiting abortions except for the purpose 
of saving the mother’s life, prosecuting authorities routinely 
tolerated elective abortion procedures in certain cases, such 
as nonconsensual pregnancies resulting from rape or incest. 
The Court was not persuaded that this saved the statute, The  
Chief  Justice  commenting that “no one in these circum-
stances should be placed in a posture of dependence on a 
prosecutorial policy or prosecutorial discretion.” Id., at 208 
(concurring opinion). Similarly, this grandmother cannot be 
denied the opportunity to defend against this criminal prose-
cution because of a variance procedure that holds her family 
hostage to the vagaries of discretionary administrative deci-
sions. Smith v. Cahoon, 283 U. S. 553, 562 (1931). We 
have now passed well beyond the day when illusory escape 
hatches could justify the imposition of burdens on funda-
mental rights. Stanley v. Illinois, 405 U. S. 645, 647-649 
(1972); Staub v. City of Baxley, 355 U. S. 313, 319 (1958).

Mr . Justi ce  Stevens , concurring in the judgment.
In my judgment the critical question presented by this case 

is whether East Cleveland’s housing ordinance is a permissible 
restriction on appellant’s right to use her own property as she 
sees fit.

Long before the original States adopted the Constitution, 
the common law protected an owner’s right to decide how best 
to use his own property. This basic right has always been 
limited by the law of nuisance which proscribes uses that 
impair the enjoyment of other property in the vicinity. But 
the question whether an individual owner’s use could be 
further limited by a municipality’s comprehensive zoning plan 
was not finally decided until this century.

The holding in Euclid v. Ambler Realty Co., 272 U. S. 
365, that a city could use its police power, not just to 
abate a specific use of property which proved offensive, but 
also to create and implement a comprehensive plan for the use 
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of land in the community, vastly diminished the rights of 
individual property owners. It did not, however, totally 
extinguish those rights. On the contrary, that case expressly 
recognized that the broad zoning power must be exercised 
within constitutional limits.

In his opinion for the Court, Mr. Justice Sutherland fused 
the two express constitutional restrictions on any state inter-
ference with private property—that property shall not be 
taken without due process nor for a public purpose without 
just compensation—into a single standard: “[B]efore [a zon-
ing] ordinance can be declared unconstitutional, [it must be 
shown to be] clearly arbitrary and unreasonable, having no 
substantial relation to the public health, safety, morals, or 
general welfare.” Id., at 395 (emphasis added). This 
principle was applied in Nectow v. Cambridge, 277 U. S. 183; 
on the basis of a specific finding made by the state trial court 
that “the health, safety, convenience and general welfare of 
the inhabitants of the part of the city affected” would not be 
promoted by prohibiting the landowner’s contemplated use, 
this Court held that the zoning ordinance as applied was 
unconstitutional. Id., at 188.1

With one minor exception,2 between the Nectow decision 
in 1928 and the 1974 decision in Village of Belle Terre v. 
Boraas, 416 U. S. 1, this Court did not review the substance 
of any zoning ordinances. The case-by-case development of 
the constitutional limits on the zoning power has not, there-
fore, taken place in this Court. On the other hand, during

1 The Court cited Zahn v. Board of Public Works, 274 U. S. 325. The 
statement of the rule in Zahn remains viable today:
“The most that can be said [of this zoning ordinance] is that whether that 
determination was an unreasonable, arbitrary or unequal exercise of power 
is fairly debatable. In such circumstances, the settled rule of this court 
is that it will not substitute its judgment for that of the legislative body 
charged with the primary duty and responsibility of determining the 
question.” Id., 328.

2 Goldblatt v. Town of Hempstead, 369 U. S. 590.
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the past half century the broad formulations found in 
Euclid and Nectow have been applied in countless situations 
by the state courts. Those cases shed a revelatory light on 
the character of the single-family zoning ordinance challenged 
in this case.

Litigation involving single-family zoning ordinances is 
common. Although there appear to be almost endless differ-
ences in the language used in these ordinances,3 they contain 
three principal types of restrictions. First, they define the 
kind of structure that may be erected on vacant land.4 
Second, they require that a single-family home be occupied 
only by a “single housekeeping unit.” 5 Third, they often 

3 See, for example, the various provisions quoted or paraphrased in 
Brady v. Superior Court, 200 Cal. App. 2d 69, 80-81, n. 3, 19 Cal. Rptr. 
242, 249 n. 3 (1962).

4 As this Court recognized in Euclid, even residential apartments can 
have a negative impact on an area of single-family homes.
“[O]ften the apartment house is a mere parasite, constructed in order to 
take advantage of the open spaces and attractive surroundings created 
by [a single-family dwelling area] .... [T]he coming of one apart-
ment house is followed by others, interfering by their height and bulk 
with the free circulation of air and monopolizing the rays of the sun 
which otherwise would fall upon the smaller homes, and bringing, as their 
necessary accompaniments, the disturbing noises incident to increased 
traffic and business, and the occupation, by means of moving and parked 
automobiles, of larger portions of the streets, thus detracting from their 
safety and depriving children of the privilege of quiet and open spaces 
for play, enjoyed by those in more favored localities,—until, finally, the 
residential character of the neighborhood and its desirability as a place of 
detached residences are utterly destroyed. Under these circumstances, 
apartment houses, which in a different environment would be not only en-
tirely unobjectionable but highly desirable, come very near to being 
nuisances.” 272 U. 8., at 394-395.

5 Limiting use to single-housekeeping units, like limitations on the 
number of occupants, protects the community’s interest in minimizing 
overcrowding, avoiding the excessive use of municipal services, traffic 
control, and other aspects of an attractive physical environment. See 
Village of Belle Terre v. Boraas, 416 U. S. 1, 9.
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require that the housekeeping unit be made up of persons 
related by blood, adoption, or marriage, with certain limited 
exceptions.

Although the legitimacy of the first two types of restrictions 
is well settled,6 attempts to limit occupancy to related persons 
have not been successful. The state courts have recognized 
a valid community interest in preserving the stable character 
of residential neighborhoods which justifies a prohibition 
against transient occupancy.7 Nevertheless, in well-reasoned 
opinions, the courts of Illinois,8 New York,® New Jersey,10

6 See nn. 4 and 5, supra, and also Professor N. Williams’ discussion of the 
subject in his excellent treatise on zoning law, 2 American Land Planning 
Law 349-361 (1974).

7 Types of group living which have not fared well under single-family 
ordinances include fraternities, Schenectady v. Alumni Assn., 5 App. Div. 
2d 14, 168 N. Y. S. 2d 754 (1957); sororities, Cassidy n . Triebel, 337 Ill. 
App. 117, 85 N. E. 2d 461 (1948); a retirement home designed for over 20 
people, Kellog v. Joint Council of Women’s Auxiliaries Welfare Assn., 
265 S. W. 2d 374 (Mo. 1954); and a commercial therapeutic home for 
emotionally disturbed children, Browndale International v. Board of Adjust-
ment, 60 Wis. 2d 182, 208 N. W. 2d 121 (1973). These institutional uses 
are not only inconsistent with the single-housekeeping-unit concept but 
include many more people than would normally inhabit a single-family 
dwelling.

8 In City of Des Plaines v. Trottner, 34 Ill. 2d 432, 216 N. E. 2d 116 
(1966), the Illinois Supreme Court faced a challenge to a single-family zon-
ing ordinance by a group of four unrelated young men who occupied a 
dwelling in violation of the ordinance which provided that a “ ‘family’ 
consists of one or more persons each related to the other by blood (or 
adoption or marriage) . . . .” Id., at 433, 216 N. E. 2d, at 117. In his 
opinion for the court, Justice Schaefer wrote:

“When other courts have been called upon to define the term ‘family’ 
they have emphasized the single housekeeping unit aspect of the term, 
rather than the relationship of the occupants. [Citing cases.]

In terms of permissible zoning objectives, a group of persons bound 
together only by their common desire to operate a single housekeeping 

[Footnotes 9 and 10 are on page S17]
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California,11 Connecticut,12 Wisconsin,13 and other jurisdic-
tions,14 have permitted unrelated persons to occupy single-
family residences notwithstanding an ordinance prohibiting, 
either expressly or implicitly, such occupancy.

unit, might be thought to have a transient quality that would affect 
adversely the stability of the neighborhood, and so depreciate the value 
of other property. An ordinance requiring relationship by blood, marriage 
or adoption could be regarded as tending to limit the intensity of land use. 
And it might be considered that a group of unrelated persons would be 
more likely to generate traffic and parking problems than would an equal 
number of related persons.

“But none of these observations reflects a universal truth. Family 
groups are mobile today, and not all family units are internally stable and 
well-disciplined. Family groups with two or more cars are not unfamiliar. 
And so far as intensity of use is concerned, the definition in the present 
ordinance, with its reference to the ‘respective spouses’ of persons related 
by blood, marriage or adoption, can hardly be regarded as an effective 
control upon the size of family units.

“The General Assembly has not specifically authorized the adoption of 
zoning ordinances that penetrate so deeply as this one does into the 
internal composition of a single housekeeping unit. Until it has done so, 
we are of the opinion that we should not read the general authority that 
it has delegated to extend so far.” Id., at 436-438, 216 N. E. 2d, at 
119-120.

9 In White Plains v. Ferraioli, 34 N. Y. 2d 300, 313 N. E. 2d 756 
(1974), the Court of Appeals of New York refused to apply an ordinance 
limiting occupancy of single-family dwellings to related individuals to a 
“group home” licensed by the State to care for abandoned and neglected 
children. The court wrote:
“Zoning is intended to control types of housing and living and not the 
genetic or intimate internal family relations of human beings.

“Whether a family be organized along ties of blood or formal adoptions, 
or be a similarly structured group sponsored by the State, as is the group 
home, should not be consequential in meeting the test of the zoning 
ordinance. So long as the group home bears the generic character of a 
family unit as a relatively permanent household, and is not a framework 
for transients or transient living, it conforms to the purpose of the 
ordinance . . . .” Id., at 305-306, 313 N. E. 2d, at 758.

19 In Kirsch Holding Co. v. Borough of Manasquan, 59 N. J. 241, 252, 
[Footnote 11 is on page 518; footnotes 12,13, and 14 are on page 519]
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These cases delineate the extent to which the state courts 
have allowed zoning ordinances to interfere with the right of a 
property owner to determine the internal composition of his

281 A. 2d 513, 518 (1971), the Supreme Court of New Jersey reviewed 
a complex single-family zoning ordinance designed to meet what the court 
recognized to be a pressing community problem. The community, a sea-
side resort, had been inundated during recent summers by unruly groups of 
summer visitors renting seaside cottages. To solve the problems of exces-
sive noise, overcrowding, intoxication, wild parties, and immorality that 
resulted from these group rentals, the community passed a zoning ordinance 
which prohibited seasonal rentals of cottages by most groups other than 
“families” related by blood or marriage. The court found that even 
though the problems were severe, the ordinance “preclude[d] so many 
harmless dwelling uses” that it became “sweepingly excessive, and therefore 
legally unreasonable.” Ibid. The court quoted, id., at 252, 281 A. 2d, at 
519, the following language from Gabe Collins Realty, Inc. v. Margate City, 
112 N. J. Super. 341, 349, 271 A. 2d 430, 434 (1970), in a similar case as 
“equally applicable here”:
“Thus, even in the light of the legitimate concern of the municipality 
with the undesirable concomitants of group rentals experienced in Margate 
City, and of the presumption of validity of municipal ordinances, we are 
satisfied that the remedy here adopted constitutes a sweepingly excessive 
restriction of property rights as against the problem sought to be dealt 
with, and in legal contemplation deprives plaintiffs of their property 
without due process.”

The court in Kirsch Holding Co., supra, at 251 n. 6, 281 A. 2d., at 518 
n. 6, also quoted with approval the following statement from Marino v. 
Mayor & Council of Norwood, 77 N. J. Super. 587, 594, 187 A. 2d 217, 221 
(1963):

“Until compelled to do so by a New Jersey precedent squarely in point, 
this court will not conclude that persons who have economic or other 
personal reasons for living together as a bona fide single housekeeping unit 
and who have no other orientation, commit a zoning violation, with possible 
penal consequences, just because they are not related.”

11 A California appellate court in Brady v. Superior Court, 200 Cal. App. 
2d, at 81, 19 Cal. Rptr., at 250, allowed use of a single-family dwelling by 
two unrelated students, noting:
“The erection or construction of a ‘single family dwelling/ in itself, 
would imply that any building so constructed would contain a central
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household. The intrusion on that basic property right has not 
previously gone beyond the point where the ordinance defines 
a family to include only persons related by blood, marriage, or 
adoption. Indeed, as the cases in the margin demonstrate, 
state courts have not always allowed the intrusion to pene-
trate that far. The state decisions have upheld zoning 
ordinances which regulated the identity, as opposed to the 
number, of persons who may compose a household only to the 
extent that the ordinances require such households to remain 
nontransient, single-housekeeping units.15

kitchen, dining room, living room, bedrooms; that is, constitute a single 
housekeeping unit. Consequently, to qualify as a ‘single family dwelling’ 
an erected structure need only be used as a single housekeeping unit.”

12 The Supreme Court of Connecticut allowed occupancy of a large 
summer home by four related families because the families did “not 
occupy separate quarters within the house, [but used] the lodging, cooking 
and eating facilities [as] common to all.” Neptune Park Assn. v. Stein-
berg, 138 Conn. 357, 360,84 A. 2d 687,689 (1951).

13 The Supreme Court of Wisconsin, noting that “the letter killeth but 
the spirit giveth life,” 2 Corinthians 3:6, held that six priests and two 
lay brothers constituted a “family” and that their use, for purely residen-
tial purposes of a single-family dwelling did not violate a single-family 
zoning ordinance. Missionaries of Our Lady of LaSalette v. Whitefish Bay, 
267 Wis. 609, 66 N. W. 2d 627 (1954).

14 Carroll v. Miami Beach, 198 So. 2d 643 (Fla. App. 1967); Robertson 
v. Western Baptist Hospital, 2Q7 S. W. 2d 395 (Ky. App. 1954); Women’s 
Kansas City St. Andrew Soc. v. Kansas City, 58 F. 2d 593 (CA8 1932); 
University Heights v. Cleveland Jewish Orphans’ Home, 20 F. 2d 743 
(CA6 1927).

15 Village of Belle Terre v. Boraas, 416 U. S. 1, is consistent with this 
line of state authority. Chief Judge Breitel in White Plains v. Ferraioli, 
supra, at 304-305, 313 N. E. 2d, at 758, cogently characterized the Belle 
Terre decision upholding a single-family ordinance as one primarily con-
cerned with the prevention of transiency in a small, quiet suburban 
community. He wrote:

“The group home [in White Plains'] is not, for purposes of a zoning 
ordinance, a temporary living arrangement as would be a group of college 
students sharing a house and commuting to a nearby school (cf. Village of
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There appears to be no precedent for an ordinance which 
excludes any of an owner’s relatives from the group of persons 
who may occupy his residence on a permanent basis. Nor 
does there appear to be any justification for such a restriction 
on an owner’s use of his property.16 The city has failed 
totally to explain the need for a rule which would allow a 
homeowner to have two grandchildren live with her if they 
are brothers, but not if they are cousins. Since this ordinance 
has not been shown to have any “substantial relation to the 
public health, safety, morals, or general welfare” of the city of 
East Cleveland, and since it cuts so deeply into a fundamental 
right normally associated with the ownership of residential 
property—that of an owner to decide who may reside on his or 
her property—it must fall under the limited standard of 
review of zoning decisions which this Court preserved in

Belle Terre v. Boraas . . .). Every year or so, different college students 
would come to take the place of those before them. There would be none 
of the permanency of community that characterizes a residential neighbor-
hood of private homes.”

16 Of course, a community has other legitimate concerns in zoning 
an area for single-family use including prevention of overcrowding in 
residences and prevention of traffic congestion. A community which 
attacks these problems by restricting the composition of a household is 
using a means not reasonably related to the ends it seeks to achieve. See 
Des Plaines v. Trottner, 34 Ill. 2d, at 435-436, 216 N. E. 2d, at 118. To 
prevent overcrowding, a community can certainly place a limit on the 
number of occupants in a household, either in absolute terms or in relation 
to the available floor space. Indeed, the city of East Cleveland had on its 
books an ordinance requiring a minimum amount of floor space per 
occupant in every dwelling. See Nolden v. East Cleveland City Comm’n, 
12 Ohio Mise. 205, 232 N. E. 2d 421 (Com. Pl. Ct., Cuyahoga Cty. 1966). 
Similarly, traffic congestion can be reduced by prohibiting on-street park-
ing. To attack these problems through use of a restrictive definition of 
family is, as one court noted, like “burn[ing] the house to roast the pig.” 
Larson n . Mayor, 99 N. J. Super. 365, 374, 240 A. 2d 31, 36 (1968). More 
narrowly, a limitation on which of the owner’s grandchildren may reside 
with her obviously has no relevance to these problems.
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Euclid and Nectow. Under that standard, East Cleveland’s 
unprecedented ordinance constitutes a taking of property 
without due process and without just compensation.

For these reasons, I concur in the Court’s judgment.

Mr . Chief  Just ice  Burge r , dissenting.
It is unnecessary for me to reach the difficult constitutional 

issue this case presents. Appellant’s deliberate refusal to use 
a plainly adequate administrative remedy provided by the 
city should foreclose her from pressing in this Court any con-
stitutional objections to the city’s zoning ordinance. Con-
siderations of federalism and comity, as well as the finite 
capacity of federal courts, support this position. In courts, as 
in hospitals, two bodies cannot occupy the same space at the 
same time; when any case comes here which could have been 
disposed of long ago at the local level, it takes the place 
that might well have been given to some other case in which 
there was no alternative remedy.

(1)
The single-family zoning ordinances of the city of East 

Cleveland define the term “family” to include only the head 
of the household and his or her most intimate relatives, 
principally the spouse and unmarried and dependent chil-
dren. Excluded from the definition of “family,” and hence 
from cohabitation, are various persons related by blood or 
adoption to the head of the household. The obvious purpose 
of the city is the traditional one of preserving certain areas 
as family residential communities.

The city has established a Board of Building Code Appeals 
to consider variances from this facially stringent single-family 
limit when necessary to alleviate “practical difficulties and un-
necessary hardships” and “to secure the general welfare and 
[do] substantial justice . . . .” East Cleveland Codified Or-
dinances § 1311.02 (1965). The Board has power to grant 
variances to “[a]ny person adversely affected by a decision of 
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any City official made in the enforcement of any [zoning] 
ordinance,” so long as appeal is made to the Board within 10 
days of notice of the decision appealed from. § 1311.03.

After appellant’s receipt of the notice of violation, her 
lawyers made no effort to apply to the Board for a variance to 
exempt her from the restrictions of the ordinance, even though 
her situation appears on its face to present precisely the kind 
of “practical difficulties and unnecessary hardships” the vari-
ance procedure was intended to accommodate. Appellant’s 
counsel does not claim appellant was unaware of the right to go 
to the Board and seek a variance, or that any attempt was 
made to secure relief by an application to the Board.1 Indeed, 
appellant’s counsel makes no claim that the failure to seek a 
variance was due to anything other than a deliberate decision 
to forgo the administrative process in favor of a judicial forum.

(2)
In view of appellant’s deliberate bypass of the variance 

procedure, the question arises whether she should now be 
permitted to complain of the unconstitutionality of the single-
family ordinance as it applies to her. This Court has not yet 
required one in appellant’s position to utilize available state 
administrative remedies as a prerequisite to obtaining federal 
relief; but experience has demonstrated that such a require-
ment is imperative if the critical overburdening of federal 
courts at all levels is to be alleviated. That burden has now 
become “a crisis of overload, a crisis so serious that it threatens 
the capacity of the federal system to function as it should.”

1 Counsel for appellant candidly admitted at oral argument that “Mrs. 
Moore did not seek a variance in this case” but argued that her failure 
to do so is constitutionally irrelevant. Tr. of Oral Arg. 20. Thus, this was 
not an unpublicized administrative remedy of which appellant remained 
unaware until after it became unavailable. Such a case would, of course, 
present materially different considerations. Cf. Lambert n . Calijomia, 355 
U. S. 225 (1957).
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Department of Justice Committee on Revision of the Federal 
Judicial System, Report on the Needs of the Federal Courts 
1 (1977). The same committee went on to describe the dis-
astrous effects an exploding caseload has had on the admin-
istration of justice:

“Overloaded courts . . . mean long delays in obtain-
ing a final decision and additional expense as court pro-
cedures become more complex in the effort to handle the 
rush of business. . . . [T]he quality of justice must 
necessarily suffer. Overloaded courts, seeking to deliver 
justice on time insofar as they can, necessarily begin to 
adjust their processes, sometimes in ways that threaten 
the integrity of the law and of the decisional process.

“District courts have delegated more and more of their 
tasks to magistrates .... Time for oral argument is 
steadily cut back .... [T]he practice of delivering 
written opinions is declining.

“. . . Courts are forced to add more clerks, more ad-
ministrative personnel, to move cases faster and faster. 
They are losing . . . time for reflection, time for the 
deliberate maturation of principles.” Id., at 3-4.

The devastating impact overcrowded dockets have on the 
quality of justice received by all litigants makes it essential 
that courts be reserved for the resolution of disputes for 
which no other adequate forum is available.

A
The basis of the doctrine of exhaustion of administrative 

remedies was simply put in Myers v. Bethlehem Shipbuilding 
Corp., 303 U. S. 41, 50-51 (1938), as

“the long settled rule of judicial administration that 
no one is entitled to judicial relief for a supposed or 
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threatened injury until the prescribed administrative 
remedy has been exhausted.”

Exhaustion is simply one aspect of allocation of overtaxed 
judicial resources. Appellant wishes to use a residential prop-
erty in a manner at variance with a municipal housing code. 
That claim could have been swiftly and inexpensively adjudi-
cated in a municipal administrative tribunal, without engag-
ing cumbersome federal judicial machinery at the highest 
level. Of course, had appellant utilized the local adminis-
trative remedies and state judicial remedies to no avail, resort 
to this Court would have been available.2

The exhaustion principle asks simply that absent compel-
ling circumstances—and none are claimed here—the avenues 
of relief nearest and simplest should be pursued first. This 
Court should now make unmistakably clear that when state 
or local governments provide administrative remedial pro-
cedures, no federal forum will be open unless the claimant 
can show either that the remedy is inadequate or that resort 
to those remedies is futile.

Utilization of available administrative processes is man-
dated for a complex of reasons. Statutes sometimes provide 
administrative procedures as the exclusive remedy. Even 
apart from a statutory command, it is common sense to per-
mit the simple, speedy, and inexpensive processes of the admin-
istrative machinery to sift the facts and compile a complete 
record for the benefit of any reviewing courts. Exhaustion 
avoids interruption of the administrative process and allows 
application of an agency’s specialized experience and the broad 
discretion granted to local entities, such as zoning boards.

2 Exhaustion does not deny or limit litigants’ rights to a federal forum 
“because state administrative agency determinations do not create res 
judicata or collateral estoppel effects. The exhaustion of state adminis-
trative remedies postpones rather than precludes the assertion of federal 
jurisdiction.” Comment, Exhaustion of State Administrative Remedies in 
Section 1983 Cases, 41 U. Chi. L. Rev. 537, 551 (1974).
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Indeed, judicial review may be seriously hampered if the 
appropriate agency has no chance to apply its experience, 
exercise its discretion, or make a factual record reflecting all 
aspects of the problem.

Most important, if administrative remedies are pursued, 
the citizen may win complete relief without needlessly in-
voking judicial process. This permits the parties to resolve 
their disputes by relatively informal means far less costly and 
time consuming than litigation. By requiring exhaustion of 
administrative processes the courts are assured of reviewing 
only final agency decisions arrived at after considered 
judgment. It also permits agencies an opportunity to correct 
their own mistakes or give discretionary relief short of judi-
cial review. Consistent failure by courts to mandate utiliza-
tion of administrative remedies—under the growing insistence 
of lawyers demanding broad judicial remedies—inevitably 
undermines administrative effectiveness and defeats funda-
mental public policy by encouraging “end runs” around the 
administrative process.

It is apparent without discussion that resort to the local ap-
peals board in this case would have furthered these policies, 
particularly since the exercise of informed discretion and ex-
perience by the proper agency is the essence of any housing 
code variance procedure. We ought not to encourage liti-
gants to bypass simple, inexpensive, and expeditious remedies 
available at their doorstep in order to invoke expensive judi-
cial machinery on matters capable of being resolved at local 
levels.

B
The suggestion is made that exhaustion of administrative 

remedies is not required on issues of constitutional law. In 
one sense this argument is correct, since administrative agen-
cies have no power to decide questions of federal constitutional 
law. But no one has a right to a federal constitutional ad-
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judication on an issue capable of being resolved on a less 
elevated plane. Indeed, few concepts have had more faithful 
adherence in this Court than the imperative of avoiding con-
stitutional resolution of issues capable of being disposed of 
otherwise. Mr. Justice Brandeis put it well in a related con-
text, arguing for judicial restraint in Ashwander v. TV A, 297 
U. S. 288, 347 (1936) (concurring opinion):

“ [This] Court will not pass upon a constitutional ques-
tion although properly presented by the record, if there 
is also present some other ground upon which the case 
may be disposed of. . . . Thus, if a case can be decided 
on either of two grounds, one involving a constitutional 
question, the other a question of statutory construction 
or general law, the Court will decide only the latter.”

This Court has frequently remanded cases for exhaustion 
“before a challenge can be made in a reviewing court of the 
constitutionality of the basic statute, on which the agency 
may not pass . . . .” K. Davis, Administrative Law Text 
394 (3d ed. 1972). Indeed, exhaustion is often required pre-
cisely because there are constitutional issues present in a case, 
in order to avoid unnecessary adjudication of these delicate 
questions by giving the affected administrative agency an 
opportunity to resolve the matter on nonconstitutional 
grounds. See Christian v. New York Dept, of Labor, 414 
U. S. 614 (1974); Public Utilities Comm’n of California 
v. United States, 355 U. S. 534, 539-540 (1958); Allen v. 
Grand Central Aircraft Co., 347 U. S. 535, 553 (1954); Air-
craft & Diesel Equipment Corp. v. Hirsch, 331 U. S. 752, 766- 
767 (1947); Natural Gas Co. n . Slattery, 302 U. S. 300, 309- 
311 (1937); Fuchs, Prerequisites to Judicial Review of 
Administrative Agency Action, 51 Ind. L. J. 817, 883 (1976).

Of course, if administrative authority fails to afford 
relief, further exhaustion is pointless and judicial relief may 
be available. See Weinberger v. Salfi, 422 U. S. 749 (1975).
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But so long as favorable administrative action is still possible, 
the policies favoring exhaustion are not mitigated in the 
slightest by the presence of a constitutional issue. See Chris-
tian, supra. To the extent that a nonconstitutional decision is 
possible only at the administrative level, those policies are 
reinforced. Plainly we have here precisely such a case., Ap-
pearance before the local city Board would have provided an 
opportunity for complete relief without forcing a constitu-
tional ruling. The posture of the constitutional issues in this 
case thus provides an additional reason supporting the ex-
haustion requirement.

C
It is also said that exhaustion is not required when to do 

so would inflict irreparable injury on the litigant. In the 
present case, as in others in which a constitutional claim is 
asserted, injury is likely to include the “loss or destruction of 
substantive rights.” In such a case, “the presence of con-
stitutional questions, coupled with a sufficient showing of in-
adequacy of prescribed administrative relief and of threatened 
or impending irreparable injury flowing from delay . . . , has 
been held sufficient to dispense with exhausting the adminis-
trative process before instituting judicial intervention.” Air- 
crajt & Diesel Equipment Corp., supra, at 773.

But there is every reason to require resort to administrative 
remedies “where the individual charged is to be deprived of 
nothing until the completion of [the administrative] pro-
ceeding.” Gibson v. Berryhill, 411 U. S. 564, 574-575 
(1973); see Natural Gas Co., supra, at 309-311; Schlesinger 
v. Councilman, 420 U. S. 738 (1975); Aircrajt & Diesel 
Equipment Corp., supra, at 773-774. The focus must be 
on the adequacy of the administrative remedy. If the de-
sired relief may be obtained without undue burdens, and if 
substantial rights are protected as the process moves forward, 
no harm is done by requiring the litigant to pursue and ex-
haust those remedies before calling on the Constitution of 
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the United States. To do otherwise trivializes constitutional 
adjudication.3

In this case appellant need have surrendered no asserted 
constitutional rights in order to pursue the local administra-
tive remedy. No reason appears why appellant could not 
have sought a variance as soon as notice of a claimed viola-, 
tion was received, without altering the living arrangements 
in question. The notice of violation gave appellant 10 days 
within which to seek a variance; no criminal or civil sanctions 
could possibly have attached pending the outcome of that 
proceeding.

Though timely invocation of the administrative remedy 
would have had no effect on appellant’s asserted rights, and 
would have inflicted no irreparable injury, the present avail-
ability of such relief under the city ordinance is less clear. 
But it is unrealistic to expect a municipality to hold open its 
administrative process for years after legal enforcement ac-
tion has begun. Appellant cannot rely on the current absence

3 This analysis explains those cases in which this Court has allowed 
persons subject to claimed unconstitutional restrictions on their freedom 
of expression to challenge that restriction without first applying for a 
permit which, if granted, would moot their claim. E. g., Hynes v. Mayor 
of Oradell, 425 U. S. 610 (1976); Shuttlesworth v. Birmingham, 394 U. S. 
147 (1969); Staub v. City of Baxley, 355 U. S. 313 (1958). In each 
instance the permit procedure was itself an unconstitutional infringement 
on First Amendment rights. Thus, in those cases irreparable injury—the 
loss or postponement of precious First Amendment rights—was a con-
comitant of the available administrative procedure.

Similarly explicable are those cases in which challenge is made to the 
constitutionality of the administrative proceedings themselves. See Freed-
man n . Maryland, 380 U. S. 51 (1965); Public Utilities Comm’n of Cali-
fornia v. United States, 355 U. S. 534, 540 (1958). But see Christian v. 
New York Dept, of Labor, 414 U. S. 614, 622 (1974), where appellants’ 
constitutional due process challenge to administrative procedures was 
deferred pending agency action. Exhaustion in those situations would 
similarly risk infringement of a constitutional right by the administrative 
process itself.
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of administrative relief either as justification for the original 
failure to seek it, or as a reason why accountability for that 
failure is unreasonable. See Huffman v. Pursue, Ltd., 420 
U. S. 592, 611 n. 22 (1975). Any other rule would make 
a mockery of the exhaustion doctrine by placing no penalty 
on its violation.

D
This is not a case where inadequate or unclear or costly 

remedies make exhaustion inappropriate, or where the Board’s 
position relating to appellant’s claims is so fixed that further 
administrative review would be fruitless. There is not the 
slightest indication of any fixed Board policy against vari-
ances, or that a prompt application for a variance would not 
have been granted.4 Nor is it dispositive that the case in-
volves criminal rather than civil penalties. The applicability 
of the exhaustion principle to bar challenges to the legality 
of prosecutions is established, even where, unlike the present 
case, substantial felony penalties are at stake. McGee v. 
United States, 402 U. S. 479 (1971); Yakus v. United States, 
321 U. S. 414 (1944); Falbo v. United States, 320 U. S. 549 
(1944); see McKart v. United States, 395 U. S. 185 (1969). 
There is far less reason to take into account the criminal 
nature of the proceedings when only misdemeanor penalties 
are involved.

(3)
Thus, the traditional justifications offered in support of the 

exhaustion principle point toward application of the doctrine. 
But there is a powerful additional reason why exhaustion 
should be enforced in this case. We deal here with federal 

4 To be adequate for exhaustion purposes, an administrative remedy 
need not guarantee the litigant success on the merits in advance. What 
is required is a forum with the power to grant relief, capable of hearing the 
case with objectivity and dispatch. There is no reason to doubt that ap-
pellant would have received a fair hearing before the Board.
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judicial review of an administrative determination by a sub-
division of the State of Ohio. When the question before a 
federal court is whether to enforce exhaustion of state admin-
istrative remedies, interests of federalism and comity make 
the analysis strikingly similar to that appropriate when the 
question is whether federal courts should abstain from inter-
ference with ongoing state judicial proceedings.6 In both 
situations federal courts are being requested to act in ways 
lacking deference to, and perhaps harmful to, important state 
interests in order to vindicate rights which can be protected 
in the state system as well as in the federal. Cf. Wisconsin v. 
Constantineau, 400 U. S. 433, 439 (1971) (Burger , C. J., 
dissenting). The policies underlying this Court’s refusals to 
jeopardize important state objectives needlessly in Huffman v. 
Pursue, Ltd., supra; Juidice v. Vail, 430 U. S. 327 (1977); 
and Trainor n . Hernandez, ante, p. 434, argue strongly 
against action which encourages evasion and undermining of 
other important state interests embodied in regulatory 
procedures.

When the State asserts its sovereignty through the admin-
istrative process, no less than when it proceeds judicially, 
“federal courts . . . should abide by standards of restraint that 
go well beyond those of private equity jurisprudence.” Huff-
man, supra, at 603; cf. Younger v. Harris, 401 U. S. 37, 41 
(1971). A proper respect for state integrity is manifested by 
and, in part, dependent on, our reluctance to disrupt state 

5 See Parisi v. Davidson, 405 U. S. 34, 37, 40 n. 6 (1972); Public Utili-
ties Comm’n v. United Fuel Co., 317 U. S. 456 (1943); Natural Gas Co. 
v. Slattery, 302 U. S. 300, 311 (1937); Prentis v. Atlantic Coast Line, 211 
U. S. 210, 229 (1908); First Nat. Bank v. Board of County Comm’rs, 264 
U. S. 450 (1924); cf. Schlesinger n . Councilman, 420 U. S. 738, 756-757
(1975). See generally L. Jaffe, Judicial Control of Administrative Action 
437-438 (1965); Fuchs, Prerequisites to Judicial Review of Administra-
tive Agency Action, 51 Ind. L. J. 817, 861-862 (1976); Comment, Exhaus-
tion of State Administrative Remedies Under the Civil Rights Act, 8 Ind. 
L. Rev. 565 (1975).
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proceedings even when important federal rights are asserted 
as a reason for doing so. Where, as here, state law affords 
an appropriate “doorstep” vehicle for vindication of the 
claims underlying those rights, federal courts should not be 
called upon unless those remedies have been utilized. No 
litigant has a right to force a constitutional adjudication by 
eschewing the only forum in which adequate nonconstitutional 
relief is possible. Appellant seeks to invoke federal judicial 
relief. We should now make clear that the finite resources 
of this Court are not available unless the litigant has first 
pursued all adequate and available administrative remedies.

The doctrine of exhaustion of administrative remedies has a 
long history. Though its salutary effects are undisputed, they 
have often been casually neglected, due to the judicial pench-
ant of honoring the doctrine more in the breach than in the ob-
servance. For my part, the time has come to insist on enforce-
ment of the doctrine whenever the local or state remedy is 
adequate and where asserted rights can be protected and ir-
reparable injury avoided within the administrative process. 
Only by so doing will this Court and other federal courts be 
available to deal with the myriad new problems clamoring 
for resolution.

Mr . Justice  Stewart , with whom Mr . Justi ce  Rehnqui st  
joins, dissenting.

In Village of Belle Terre v. Boraas, 416 U. S. 1, the Court 
considered a New York village ordinance that restricted land 
use within the village to single-family dwellings. That or-
dinance defined “family” to include all persons related by 
blood, adoption, or marriage who lived and cooked together 
as a single-housekeeping unit; it forbade occupancy by any 
group of three or more persons who were not so related. We 
held that the ordinance was a valid effort by the village gov-
ernment to promote the general community welfare, and 
that it did not violate the Fourteenth Amendment or in-
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fringe any other rights or freedoms protected by the 
Constitution.

The present case brings before us a similar ordinance of 
East Cleveland, Ohio, one that also limits the occupancy of 
any dwelling unit to a single family, but that defines “family” 
to include only certain combinations of blood relatives. The 
question presented, as I view it, is whether the decision in 
Belle Terre is controlling, or whether the Constitution compels 
a different result because East Cleveland’s definition of 
“family” is more restrictive than that before us in the Belle 
Terre case.

The city of East Cleveland is a residential suburb of Cleve-
land, Ohio. It has enacted a comprehensive Housing Code, 
one section of which prescribes that “[t]he occupancy of any 
dwelling unit shall be limited to one, and only one, fam-
ily .. . .”1 The Code defines the term “family” as follows:

“ ‘Family’ means a number of individuals related to the 
nominal head of the household or to the spouse of the 
nominal head of the household living as a single house-
keeping unit in a single dwelling unit, but limited to the 
following:

“(a) Husband or wife of the nominal head of the 
household.

“(b) Unmarried children of the nominal head of the 
household or of the spouse of the nominal head of the 
household, provided, however, that such unmarried chil-
dren have no children residing with them.

“(c) Father or mother of the nominal head of the 
household or of the spouse of the nominal head of the 
household.

“(d) Notwithstanding the provisions of subsection (b) 
hereof, a family may include not more than one depend-
ent married or unmarried child of the nominal head of 
the household or of the spouse of the nominal head of 

1 East Cleveland Housing Code § 1351.02 (1964).
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the household and the spouse and dependent children of 
such dependent child. For the purpose of this subsec-
tion, a dependent person is one who has more than fifty 
percent of his total support furnished for him by the 
nominal head of the household and the spouse of the 
nominal head of the household.

“(e) A family may consist of one individual.” 2
The appellant, Inez Moore, owns a 214-story frame house 

in East Cleveland. The building contains two “dwelling 
units.” 3 At the time this litigation began Mrs. Moore oc-
cupied one of these dwelling units with her two sons, John 
Moore, Sr., and Dale Moore, Sr., and their two sons, John, Jr., 
and Dale, Jr.4 These five persons constituted more than one 
family under the ordinance.

In January 1973, a city housing inspector cited Mrs. 
Moore for occupation of the premises by more than one 
family.5 She received a notice of violation directing her to 

2 East Cleveland Housing Code § 1341.08 (1966).
3 The Housing Code defines a “dwelling unit” as “a group of rooms 

arranged, maintained or designed to be occupied by a single family and 
consisting of a complete bathroom with toilet, lavatory and tub or shower 
facilities; one, and one only, complete kitchen or kitchenette with ap-
proved cooking, refrigeration and sink facilities; approved living and 
sleeping facilities. All of such facilities shall be in contiguous rooms and 
used exclusively by such family and by any authorized persons occupying 
such dwelling unit with the family.” § 1341.07.

4 There is some suggestion in the record that the other dwelling unit in 
the appellant’s house was also occupied by relatives of Mrs. Moore. A 
notice of violation dated January 16, 1973, refers to “Ms. Carol Moore 
and her son, Derik,” as illegal occupants in the other unit, and at some 
point the illegal occupancy in one of the units allegedly was corrected by 
transferring one occupant over to the other unit.

5 Mrs. Moore, as the owner of the house, was responsible for compliance 
with the Housing Code. East Cleveland Housing Code § 1343.04 (1966). 
The illegal occupant, however, was identified by the city as John Moore, Jr., 
Mrs. Moore’s grandson. The record suggests no reason why he was 
named, rather than Dale Moore, Jr. The occupancy might have been
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correct the situation, which she did not do. Sixteen months 
passed, during which the city repeatedly complained about 
the violation. Mrs. Moore did not request relief from the 
Board of Building Code Appeals, although the Code gives 
the Board the explicit power to grant a variance “where 
practical difficulties and unnecessary hardships shall result 
from the strict compliance with or the enforcement of the 
provisions of any ordinance . ...”6 Finally, in May 1974, a 
municipal court found Mrs. Moore guilty of violating the 
single-family occupancy ordinance. The court overruled her 
motion to dismiss the charge, rejecting her claim that the or-
dinance’s definition of “family” is invalid on its face under 
the United States Constitution. The Ohio Court of Appeals 
affirmed on the authority of Village of Belle Terre v. Boraas, 
and the Ohio Supreme Court dismissed Mrs. Moore’s appeal.

In my view, the appellant’s claim that the ordinance in ques-
tion invades constitutionally protected rights of association and 
privacy is in large part answered by the Belle Terre decision. 
The argument was made there that a municipality could not 
zone its land exclusively for single-family occupancy be-
cause to do so would interfere with protected rights of privacy 
or association. We rejected this contention, and held that 
the ordinance at issue “involve[d] no ‘fundamental’ right 
guaranteed by the Constitution, such as . . . the right of asso-
ciation, NAACP v. Alabama, 357 U. S. 449; ... or any rights 
of privacy, cf. Griswold v. Connecticut, 381 U. S. 479; Eisen-
stadt v. Baird, 405 U. S. 438, 453-454.” 416 U. S., at 7-8.

The Belle Terre decision thus disposes of the appellant’s 
contentions to the extent they focus not on her blood rela-
tionships with her sons and grandsons but on more general

legal but for one of the two grandsons. One of Mrs. Moore’s sons, to-
gether with his son, could have lived with Mrs. Moore under § 1341.08 (d) 
of the Code if they were dependent on her. The other son, provided he 
was “unmarried,” could have been included under § 1341.08 (b). 

6 East Cleveland Building Code § 1311.02 (1965).
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notions about the “privacy of the home.” Her sugges-
tion that every person has a constitutional right permanently 
to share his residence with whomever he pleases, and that 
such choices are “beyond the province of legitimate govern-
mental intrusion,” amounts to the same argument that was 
made and found unpersuasive in Belle Terre.

To be sure, the ordinance involved in Belle Terre did not 
prevent blood relatives from occupying the same dwelling, and 
the Court’s decision in that case does not, therefore, foreclose 
the appellant’s arguments based specifically on the ties of 
kinship present in this case. Nonetheless, I would hold, for 
the reasons that follow, that the existence of those ties does 
not elevate either the appellant’s claim of associational free-
dom or her claim of privacy to a level invoking constitutional 
protection.

To suggest that the biological fact of common ancestry 
necessarily gives related persons constitutional rights of associ-
ation superior to those of unrelated persons is to misunderstand 
the nature of the associational freedoms that the Constitution 
has been understood to protect. Freedom of association has 
been constitutionally recognized because it is often indispensa-
ble to effectuation of explicit First Amendment guarantees. 
See NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 
460-461; Bates v. Little Rock, 361 U. S. 516, 523; Shelton v. 
Tucker, 364 U. S. 479; NAACP v. Button, 371 U. S. 415, 430- 
431; Railroad Trainmen v. Virginia Bar, 377 U. S. 1; Kusper 
v. Pontikes, 414 U. S. 51, 56-61; cf. Edwards v. South Caro-
lina, 372 U. S. 229. But the scope of the associational right, 
until now, at least, has been limited to the constitutional need 
that created it; obviously not every “association” is for First 
Amendment purposes or serves to promote the ideological 
freedom that the First Amendment was designed to protect.

The “association” in this case is not for any purpose relating 
to the promotion of speech, assembly, the press, or religion. 
And wherever the outer boundaries of constitutional protec-
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tion of freedom of association may eventually turn out to 
be, they surely do not extend to those who assert no interest 
other than the gratification, convenience, and economy of 
sharing the same residence.

The appellant is considerably closer to the constitutional 
mark in asserting that the East Cleveland ordinance intrudes 
upon “the private realm of family life which the state cannot 
enter.” Prince v. Massachusetts, 321 U. S. 158, 166. Several 
decisions of the Court have identified specific aspects of what 
might broadly be termed “private family life” that are con-
stitutionally protected against state interference. See, e. g., 
Roe v. Wade, 410 U. S. 113, 152-154 (woman’s right to decide 
whether to terminate pregnancy); Loving v. Virginia, 388 
U. S. 1, 12 (freedom to marry person of another race); Gris-
wold v. Connecticut, 381 U. S. 479; Eisenstadt n . Baird, 405 
U. S. 438 (right to use contraceptives); Pierce v. Society of 
Sisters, 268 U. S. 510, 534—535 (parents’ right to send children 
to private schools); Meyer v. Nebraska, 262 U. S. 390 
(parents’ right to have children instructed in foreign 
language).

Although the appellant’s desire to share a single-dwelling 
unit also involves “private family life” in a sense, that desire 
can hardly be equated with any of the interests protected in 
the cases just cited. The ordinance about which the appellant 
complains did not impede her choice to have or not to have 
children, and it did not dictate to her how her own children 
were to be nurtured and reared. The ordinance clearly does 
not prevent parents from living together or living with their 
unemancipated offspring.

But even though the Court’s previous cases are not directly 
in point, the appellant contends that the importance of the 
“extended family” in American society requires us to hold 
that her decision to share her residence with her grandsons 
may not be interfered with by the State. This decision, like 
the decisions involved in bearing and raising children, is said 
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to be an aspect of “family life” also entitled to substantive 
protection under the Constitution. Without pausing to 
inquire how far under this argument an “extended family” 
might extend, I cannot agree.7 When the Court has found 
that the Fourteenth Amendment placed a substantive limi-
tation on a State’s power to regulate, it has been in those rare 
cases in which the personal interests at issue have been 
deemed “ ‘implicit in the concept of ordered liberty.’ ” See 
Roe v. Wade, supra, at 152, quoting Paiko v. Connecticut, 302 
U. S. 319, 325. The interest that the appellant may have in 
permanently sharing a single kitchen and a suite of contiguous 
rooms with some of her relatives simply does not rise to that 
level. To equate this interest with the fundamental decisions 
to marry and to bear and raise children is to extend 
the limited substantive contours of the Due Process Clause 
beyond recognition.

The appellant also challenges the single-family occupancy 
ordinance on equal protection grounds. Her claim is that the 
city has drawn an arbitrary and irrational distinction between 
groups of people who may live together as a “family” and 
those who may not. While acknowledging the city’s right to 
preclude more than one family from occupying a single-dwell-
ing unit, the appellant argues that the. purposes of the single-
family occupancy law would be equally served by an ordinance 
that did not prevent her from sharing her residence with her 
two sons and their sons.

This argument misconceives the nature of the constitutional 
inquiry. In a case such as this one, where the challenged 

7 The opinion of Mr . Just ice  Pow el l  and Mr . Just ic e  Bre nn an ’s  con-
curring opinion both emphasize the traditional importance of the extended 
family in American life. But I fail to understand why it follows that the 
residents of East Cleveland are constitutionally prevented from following 
what Mr . Just ice  Bre nn an  calls the “pattern” of “white suburbia,” even 
though that choice may reflect “cultural myopia.” In point of fact, East 
Cleveland is a predominantly Negro community, with a Negro City Man-
ager and City Commission.
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ordinance intrudes upon no substantively protected constitu-
tional right, it is not the Court’s business to decide whether 
its application in a particular case seems inequitable, or even 
absurd. The question is not whether some other ordinance, 
drafted more broadly, might have served the city’s ends as 
well or almost as well. The task, rather, is to determine if 
East Cleveland’s ordinance violates the Equal Protection 
Clause of the United States Constitution. And in perform-
ing that task, it must be borne in mind that “[w]e deal with 
economic and social legislation where legislatures have his-
torically drawn lines which we respect against the charge of 
violation of the Equal Protection Clause if the law be 1 “rea-
sonable, not arbitrary” ’ (quoting Royster Guano Co. v. 
Virginia, 253 U. S. 412, 415) and bears ‘a rational relationship 
to a [permissible] state objective.’ Reed v. Reed, 404 U. S. 
71, 76.” Village of Belle Terre n . Boraas, 416 U. S., at 8. 
“[E]very line drawn by a legislature leaves some out that 
might well have been included. That exercise of discretion, 
however, is a legislative, not a judicial, function.” Ibid. 
(footnote omitted).8

Viewed in the light of these principles, I do not think East 
Cleveland’s definition of “family” offends the Constitution. 
The city has undisputed power to ordain single-family residen-

8 The observation of Mr. Justice Holmes quoted in the Belle Terre opin-
ion, 416 U. S., at 8 n. 5, bears repeating here.

“When a legal distinction is determined, as no one doubts that it may 
be, between night and day, childhood and maturity, or any other ex-
tremes, a point has to be fixed or a line has to be drawn, or gradually 
picked out by successive decisions, to mark where the change takes place. 
Looked at by itself without regard to the necessity behind it the line or 
point seems arbitrary. It might as well or nearly as well be a little more 
to one side or the other. But when it is seen that a line or point there 
must be, and that there is no mathematical or logical way of fixing it 
precisely, the decision of the legislature must be accepted unless we can 
say that it is very wide of any reasonable mark.” Louisville Gas Co. v. 
Coleman, 277 U. S. 32,41 (dissenting opinion).
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tial occupancy. Village of Belle Terre v. Boraas, supra; Euclid 
v. Ambler Realty Co., 212 U. S. 365. And that power plainly 
carries with it the power to say what a “family” is. Here the 
city has defined “family” to include not only father, mother, 
and dependent children, but several other close relatives as 
well. The definition is rationally designed to carry out the 
legitimate governmental purposes identified in the Belle Terre 
opinion: “The police power is not confined to elimination of 
filth, stench, and unhealthy places. It is ample to lay out 
zones where family values, youth values, and the blessings of 
quiet seclusion and clean air make the area a sanctuary for 
people.” 416 U. S., at 9.9

Obviously, East Cleveland might have as easily and per-
haps as effectively hit upon a different definition of “family.” 
But a line could hardly be drawn that would not sooner or 
later become the target of a challenge like the appellant’s. If 
“family” included all of the householder’s grandchildren there 
would doubtless be the hard case of an orphaned niece or 
nephew. If, as the appellant suggests, a “family” must 
include all blood relatives, what of longtime friends? The 
point is that any definition would produce hardships in some 
cases without materially advancing the legislative purpose. 
That this ordinance also does so is no reason to hold it uncon-
stitutional, unless we are to use our power to interpret the 
United States Constitution as a sort of generalized authority 
to correct seeming inequity wherever it surfaces. It is not for 
us to rewrite the ordinance, or substitute our judgment for 

9 The appellant makes much of East Cleveland Housing Code § 1351.03 
(1966), which prescribes a minimum habitable floor area per person; she 
argues that because the municipality has chosen to establish a specific 
density control the single-family ordinance can have no role to play. It is 
obvious, however, that § 1351.03 is directed not at preserving the character 
of a residential area but at establishing minimum health and safety 
standards.
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the discretion of the prosecutor who elected to initiate this 
litigation.10

In this connection the variance provisions of East Cleve-
land’s Building Code assume special significance, for they 
show that the city recognized the difficult problems its ordi-
nances were bound to create in particular cases, and provided 
a means to solve at least some of them. Section 1311.01 of 
the Code establishes a Board of Building Code Appeals. 
Section 1311.02 then provides, in pertinent part:

“The Board of Building Code Appeals shall determine 
all matters properly presented to it and where practical 
difficulties and unnecessary hardships shall result from 
the strict compliance with or the enforcement of the 
provisions of any ordinance for which it is designated as 

10 Mr . Just ice  Stev en s , in his opinion concurring in the judgment, 
frames the issue in terms of the “appellant’s right to use her own property 
as she sees fit.” Ante, at 513. Focusing on the householder’s property 
rights does not substantially change the constitutional analysis. If the 
ordinance is invalid under the Equal Protection Clause as to those classes 
of people whose occupancy it forbids, I should suppose it is also invalid 
as an arbitrary intrusion upon the property owner’s rights to have them 
live with her. On the other hand, if the ordinance is a rational attempt 
to promote “the city’s interest in preserving the character of its neighbor-
hoods,” Young v. American Mini Theatres, 427 U. S. 50, 71 (opinion of 
Stev en s , J.), it is consistent with the Equal Protection Clause and a per-
missible restriction on the use of private property under Euclid v. Ambler 
Realty Co., 272 U. S. 365, and Nectow v. Cambridge, 277 U. S. 183.

The state cases that Mr . Just ic e  Stev en s  discusses do not answer this 
federal constitutional issue. For the most part, they deal with state-law 
issues concerning the proper statutory construction of the term “family,” 
and they indicate only that state courts have been reluctant to extend 
ambiguous single-family zoning ordinances to nontransient, single-house-
keeping units. By no means do they establish that narrow definitions of 
the term “family” are unconstitutional.

Finally, Mr . Just ice  Stev en s calls the city to task for failing “to ex-
plain the need” for enacting this particular ordinance. Ante, at 520. 
This places the burden on the wrong party.
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the Board of Appeals, such Board shall have the power 
to grant variances in harmony with the general intent 
of such ordinance and to secure the general welfare and 
substantial justice in the promotion of the public health, 
comfort, convenience, morals, safety and general welfare 
of the City.”

The appellant did not request a variance under this section, 
although she could have done so. While it is impossible to 
know whether such a request would have been granted, her 
situation appears to present precisely the kind of “practical 
difficulties” and “unnecessary hardships” that the variance 
provisions were designed to accommodate.

This is not to say that the appellant was obligated to 
exhaust her administrative remedy before defending this pros-
ecution on the ground that the single-family occupancy 
ordinance violates the Equal Protection Clause. In assessing 
her claim that the ordinance is “arbitrary” and “irrational,” 
however, I think the existence of the variance provisions 
is particularly persuasive evidence to the contrary. The 
variance procedure, a traditional part of American land-use 
law, bends the straight lines of East Cleveland’s ordinances, 
shaping their contours to respond more flexibly to the hard 
cases that are the inevitable byproduct of legislative 
linedrawing.

For these reasons, I think the Ohio courts did not err in re-
jecting the appellant’s constitutional claims. Accordingly, 
I respectfully dissent.

Mr . Justice  White , dissenting.
The Fourteenth Amendment forbids any State to “deprive 

any person of life, liberty, or property, without due process of 
law,” or to “deny to any person within its jurisdiction the 
equal protection of the laws.” Both provisions are invoked 
in this case in an attempt to invalidate a city zoning ordinance.
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I
The emphasis of the Due Process Clause is on “process.” 

As Mr. Justice Harlan once observed, it has been “ably and 
insistently argued in response to what were felt to be abuses 
by this Court of its reviewing power,” that the Due Process 
Clause should be limited “to a guarantee of procedural 
fairness.” Poe n . Ullman, 367 U. S. 497, 540 (1961) 
(dissenting opinion). These arguments had seemed “per-
suasive” to Justices Brandeis and Holmes, Whitney v. Cal-
ifornia, 274 U. S. 357, 373 (1927), but they recognized that 
the Due Process Clause, by virtue of case-to-case “judicial 
inclusion and exclusion,” Davidson n . New Orleans, 96 U. S. 
97, 104 (1878), had been construed to proscribe matters of 
substance, as well as inadequate procedures, and to protect 
from invasion by the States “all fundamental rights com-
prised within the term liberty.” Whitney v. California, supra, 
at 373.

Mr. Justice Black also recognized that the Fourteenth 
Amendment had substantive as well as procedural content. 
But believing that its reach should not extend beyond the 
specific provisions of the Bill of Rights, see Adamson v. Cal-
ifornia, 332 U. S. 46, 68 (1947) (dissenting opinion), he never 
embraced the idea that the Due Process Clause empowered the 
courts to strike down merely unreasonable or arbitrary legisla-
tion, nor did he accept Mr. Justice Harlan’s consistent view. 
See Griswold v. Connecticut, 381 U. S. 479, 507 (1965) (Black, 
J., dissenting), and id., at 499 (Harlan, J., concurring in judg-
ment). Writing at length in dissent in Poe N. Ullman, supra, 
at 543, Mr. Justice Harlan stated the essence of his position 
as follows:

“This ‘liberty’ is not a series of isolated points pricked 
out in terms of the taking of property; the freedom of 
speech, press, and religion; the right to keep and bear 
arms; the freedom from unreasonable searches and sei-
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zures; and so on. It is a rational continuum which, 
broadly speaking, includes a freedom from all substan-
tial arbitrary impositions and purposeless restraints, see 
Allgeyer v. Louisiana, 165 U. S. 578; Holden v. Hardy, 
169 U. S. 366; Booth v. Illinois, 184 U. S. 425; Nebbia v. 
New York, 291 U. S. 502; Skinner v. Oklahoma, 316 U. S. 
535, 544 (concurring opinion); Schware v. Board of Bar 
Examiners, 353 U. S. 232, and which also recognizes, 
what a reasonable and sensitive judgment must, that 
certain interests require particularly careful scrutiny of 
the state needs asserted to justify their abridgment. Cf. 
Skinner v. Oklahoma, supra; Bolling n . Sharpe, [347 U. S. 
497 (1954)].”

This construction was far too open ended for Mr. Justice 
Black. For him, Meyer v. Nebraska, 262 U. S. 390 (1923), 
and Pierce v. Society of Sisters, 268 U. S. 510 (1925), as sub-
stantive due process cases, were as suspect as Lochner v. New 
York, 198 U. S. 45 (1905), Coppage v. Kansas, 236 U. S. 1 
(1915), and Adkins v. Children’s Hospital, 261 U. S. 525 
(1923). In his view, Ferguson v. Skrupa, 372 U. S. 726 
(1963), should have finally disposed of them all. But neither 
Meyer nor Pierce has been overruled, and recently there have 
been decisions of the same genre—Roe n . Wade, 410 U. S. 113 
(1973); Loving v. Virginia, 388 U. S. 1 (1967); Griswold v. 
Connecticut, supra; and Eisenstadt v. Baird, 405 U. S. 438 
(1972). Not all of these decisions purport to rest on sub-
stantive due process grounds, compare Roe v. Wade, supra, at 
152-153, with Eisenstadt n . Baird, supra, at 453-454, but all 
represented substantial reinterpretations of the Constitution.

Although the Court regularly proceeds on the assumption 
that the Due Process Clause has more than a procedural 
dimension, we must always bear in mind that the substantive 
content of the Clause is suggested neither by its language 
nor by preconstitutional history; that content is nothing more 
than the accumulated product of judicial interpretation of 
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the Fifth and Fourteenth Amendments. This is not to sug-
gest, at this point, that any of these cases should be overruled, 
or that the process by which they were decided was illegitimate 
or even unacceptable, but only to underline Mr. Justice Black’s 
constant reminder to his colleagues that the Court has no 
license to invalidate legislation which it thinks merely arbi-
trary or unreasonable. And no one was more sensitive than 
Mr. Justice Harlan to any suggestion that his approach to the 
Due Process Clause would lead to judges “roaming at large 
in the constitutional field.” Griswold v. Connecticut, supra, 
at 502. No one proceeded with more caution than he did 
when the validity of state or federal legislation was challenged 
in the name of the Due Process Clause.

This is surely the preferred approach. That the Court has 
ample precedent for the creation of new constitutional rights 
should not lead it to repeat the process at will. The Judi-
ciary, including this Court, is the most vulnerable and comes 
nearest to illegitimacy when it deals with judge-made con-
stitutional law having little or no cognizable roots in the 
language or even the design of the Constitution. Realizing 
that the present construction of the Due Process Clause rep-
resents a major judicial gloss on its terms, as well as on the 
anticipation of the Framers, and that much of the underpin-
ning for the broad, substantive application of the Clause dis-
appeared in the conflict between the Executive and the 
Judiciary in the 1930’s and 1940’s, the Court should be ex-
tremely reluctant to breathe still further substantive content 
into the Due Process Clause so as to strike down legislation 
adopted by a State or city to promote its welfare. Whenever 
the Judiciary does so, it unavoidably pre-empts for itself 
another part of the governance of the country without express 
constitutional authority.

II
Accepting the cases as they are and the Due Process Clause 

as construed by them, however, I think it evident that the 
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threshold question in any due process attack on legislation, 
whether the challenge is procedural or substantive, is whether 
there is a deprivation of life, liberty, or property. With re-
spect to “liberty,” the statement of Mr. Justice Harlan in 
Poe v. Ullman, quoted supra, at 504, most accurately reflects 
the thrust of prior decisions—that the Due Process Clause is 
triggered by a variety of interests, some much more important 
than others. These interests have included a wide range of 
freedoms in the purely commercial area such as the freedom 
to contract and the right to set one’s own prices and wages. 
Meyer n . Nebraska, supra, at 399, took a characteristically 
broad view of “liberty”:

“While this Court has not attempted to define with 
exactness the liberty thus guaranteed, the term has 
received much consideration and some of the included 
things have been definitely stated. Without doubt, it 
denotes not merely freedom from bodily restraint but also 
the right of the individual to contract, to engage in any of 
the common occupations of life, to acquire useful knowl-
edge, to marry, establish a home and bring up children, 
to worship God according to the dictates of his own con-
science, and generally to enjoy those privileges long 
recognized at common law as essential to the orderly 
pursuit of happiness by free men.”

As I have said, Meyer has not been overruled nor its defini-
tion of liberty rejected. The results reached in some of the 
cases cited by Meyer have been discarded or undermined by 
later cases, but those cases did not cut back the definition of 
liberty espoused by earlier decisions. They disagreed only, 
but sharply, as to the protection that was “due” the partic-
ular liberty interests involved. See, for example, West Coast 
Hotel Co. v. Parrish, 300 U. S. 379 (1937), overruling Adkins 
v. Children’s Hospital, 261 U. S. 525 (1923).

Just a few years ago, we recognized that while “the range 
of interests protected by procedural due process is not in-
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finite,” and while we must look to the nature of the interest 
rather than its weight in determining whether a protected 
interest is at issue, the term “liberty” has been given broad 
meaning in our cases. Board of Regents v. Roth, 408 U. S. 
564, 570-571 (1972). “In a Constitution for a free people, 
there can be no doubt that the meaning of ‘liberty’ must be 
broad indeed. See, e. g., Bolling v. Sharpe, 347 U. S. 497, 
499-500; Stanley v. Illinois, 405 U. S. 645.” Id., at 572.

It would not be consistent with prior cases to restrict the 
liberties protected by the Due Process Clause to those funda-
mental interests “implicit in the concept of ordered liberty.” 
Ante, at 537. Palko v. Connecticut, 302 U. S. 319 (1937), 
from which this much-quoted phrase is taken, id., at 325, is 
not to the contrary. Palko was a criminal case, and the issue 
was thus not whether a protected liberty interest was at stake 
but what protective process was “due” that interest. The 
Court used the quoted standard to determine which of the 
protections of the Bill of Rights was due a criminal defendant 
in a state court within the meaning of the Fourteenth Amend-
ment. Nor do I think the broader view of “liberty” is in-
consistent with or foreclosed by the dicta in Roe v. Wade, 
410 U. S., at 152, and Paul v. Davis, 424 U. S. 693, 713 (1976). 
These cases at most assert that only fundamental liberties 
will be given substantive protection; and they may be under-
stood as merely identifying certain fundamental interests that 
the Court has deemed deserving of a heightened degree of 
protection under the Due Process Clause.

It seems to me that Mr. Justice Douglas was closest to the 
mark in Poe v. Ullman, 367 U. S., at 517, when he said that the 
trouble with the holdings of the “old Court” was not in its 
definition of liberty but in its definition of the protections 
guaranteed to that liberty—“not in entertaining inquiries con-
cerning the constitutionality of social legislation but in apply-
ing the standards that it did.”
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The term “liberty” is not, therefore, to be given a crabbed 
construction. I have no more difficulty than Mr . Justice  
Powell  apparently does in concluding that appellant in this 
case properly asserts a liberty interest within the meaning of 
the Due Process Clause. The question is not one of 
liberty vel non. Rather, there being no procedural issue 
at stake, the issue is whether the precise interest involved— 
the interest in having more than one set of grandchildren 
live in her home—is entitled to such substantive protection 
under the Due Process Clause that this ordinance must be held 
invalid.

Ill
Looking at the doctrine of “substantive” due process as 

having to do with the possible invalidity of an official rule of 
conduct rather than of the procedures for enforcing that rule, 
I see the doctrine as taking several forms under the cases, 
each differing in the severity of review and the degree of 
protection offered to the individual. First, a court may 
merely assure itself that there is in fact a duly enacted law 
which proscribes the conduct sought to be prevented or sanc-
tioned. In criminal cases, this approach is exemplified by 
the refusal of courts to enforce vague statutes that no rea-
sonable person could understand as forbidding the challenged 
conduct. There is no such problem here.

Second is the general principle that “liberty may not be 
interfered with, under the guise of protecting the public 
interest, by legislative action which is arbitrary or without 
reasonable relation to some purpose within the competency 
of the State to effect.” Meyer v. Nebraska, 262 U. S., at 399- 
400. This means-end test appears to require that any 
statute restrictive of liberty have an ascertainable purpose 
and represent a rational means to achieve that purpose, 
whatever the nature of the liberty interest involved. This 
approach was part of the substantive due process doctrine 
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prevalent earlier in the century, and it made serious inroads on 
the presumption of constitutionality supposedly accorded to 
state and federal legislation. But with Nebbia v. New York, 
291 U. S. 502 (1934), and other cases of the 1930’s and 
1940’s such as West Coast Hotel Co. v. Parrish, supra, the 
courts came to demand far less from and to accord far more 
deference to legislative judgments. This was particularly 
true with respect to legislation seeking to control or regulate 
the economic life of the State or Nation. Even so, “while the 
legislative judgment on economic and business matters is 
‘well-nigh conclusive’. . . , it is not beyond judicial in-
quiry.” Poe v. Ullman, supra, at 518 (Douglas, J., dissent-
ing) . No case that I know of, including Ferguson v. Skrupa, 
372 U. S. 726 (1963), has announced that there is some legis-
lation with respect to which there no longer exists a means-
ends test as a matter of substantive due process law. This is 
not surprising, for otherwise a protected liberty could be 
infringed by a law having no purpose or utility whatsoever. 
Of course, the current approach is to deal more gingerly with a 
state statute and to insist that the challenger bear the bur-
den of demonstrating its unconstitutionally; and there is a 
broad category of cases in which substantive review is indeed 
mild and very similar to the original thought of Munn v. 
Illinois, 94 U. S. 113, 132 (1877), that “if a state of facts 
could exist that would justify such legislation,” it passes its 
initial test.

There are various “liberties,” however, which require that 
infringing legislation be given closer judicial scrutiny, not 
only with respect to existence of a purpose and the means 
employed, but also with respect to the importance of the 
purpose itself relative to the invaded interest. Some inter-
ests would appear almost impregnable to invasion, such as the 
freedoms of speech, press, and religion, and the freedom from 
cruel and unusual punishments. Other interests, for exam-
ple, the right of association, the right to vote, and various 
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claims sometimes referred to under the general rubric of the 
right to privacy, also weigh very heavily against state claims 
of authority to regulate. It is this category of interests which, 
as I understand it, Mr . Justice  Stewart  refers to as “ ‘im-
plicit in the concept of ordered liberty.’ ” Ante, at 537. 
Because he would confine the reach of substantive due process 
protection to interests such as these and because he would 
not classify in this category the asserted right to share a house 
with the relatives involved here, he rejects the due process 
claim.

Given his premise, he is surely correct. Under our cases, 
the Due Process Clause extends substantial protection to 
various phases of family life, but none requires that the claim 
made here be sustained. I cannot believe that the interest in 
residing with more than one set of grandchildren is one that 
calls for any kind of heightened protection under the Due 
Process Clause. To say that one has a personal right to live 
with all, rather than some, of one’s grandchildren and that this 
right is implicit in ordered liberty is, as my Brother Stewart  
says, “to extend the limited substantive contours of the Due 
Process Clause beyond recognition.” Ibid. The present claim 
is hardly one of which it could be said that “neither liberty nor 
justice would exist if [it] were sacrificed.” Palko v. Connecti-
cut, 302 U. S., at 326.

Mr . Justice  Powell  would apparently construe the Due 
Process Clause to protect from all but quite important state 
regulatory interests any right or privilege that in his esti-
mate is deeply rooted in the country’s traditions. For me, 
this suggests a far too expansive charter for this Court and a 
far less meaningful and less confining guiding principle than 
Mr . Just ice  Stewar t  would use for serious substantive due 
process review. What the deeply rooted traditions of the 
country are is arguable; which of them deserve the protec-
tion of the Due Process Clause is even more debatable.. The 
suggested view would broaden enormously the horizons of 
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the Clause; and, if the interest involved here is any measure 
of what the States would be forbidden to regulate, the courts 
would be substantively weighing and very likely invalidating 
a wide range of measures that Congress and state legislatures 
think appropriate to respond to a changing economic and 
social order.

Mrs. Moore’s interest in having the offspring of more than 
one dependent son live with her qualifies as a liberty pro-
tected by the Due Process Clause; but, because of the nature 
of that particular interest, the demands of the Clause are 
satisfied once the Court is assured that the challenged pro-
scription is the product of a duly enacted or promulgated 
statute, ordinance, or regulation and that it is not wholly 
lacking in purpose or utility. That under this ordinance any 
number of unmarried children may reside with their mother 
and that this number might be as destructive of neighbor-
hood values as one or more additional grandchildren is just 
another argument that children and grandchildren may not 
constitutionally be distinguished by a local zoning ordinance.

That argument remains unpersuasive to me. Here the 
head of the household may house himself or herself and 
spouse, their parents, and any number of their unmarried 
children. A fourth generation may be represented by only 
one set of grandchildren and then only if born to a dependent 
child. The ordinance challenged by appellant prevents her 
from living with both sets of grandchildren only in East 
Cleveland, an area with a radius of three miles and a popula-
tion of 40,000. Brief for Appellee 16 n. 1. The ordinance 
thus denies appellant the opportunity to live with all her 
grandchildren in this particular suburb; she is free to do so 
in other parts of the Cleveland metropolitan area. If there 
is power to maintain the character of a single-family neigh-
borhood, as there surely is, some limit must be placed on the 
reach of the “family.” Had it been our task to legislate, we 
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might have approached the problem in a different manner 
than did the drafters of this ordinance; but I have no trouble 
in concluding that the normal goals of zoning regulation are 
present here and that the ordinance serves these goals by 
limiting, in identifiable circumstances, the number of people 
who can occupy a single household. The ordinance does not 
violate the Due Process Clause.

IV
For very similar reasons, the equal protection claim must 

fail, since it is not to be judged by the strict scrutiny stand-
ard employed when a fundamental interest or suspect classi-
fication is involved, see, e. g., Dunn v. Blum st ein, 405 U. S. 
330 (1972), and Korematsu v. United States, 323 U. S. 214 
(1944), or by the somewhat less strict standard of Craig v. 
Boren, 429 U. S. 190 (1976), Calif ano v. Webster, 430 U. S. 313 
(1977), Reed v. Reed, 404 U. S. 71 (1971), and Royster Guano 
Co. v. Virginia, 253 U. S. 412, 415 (1920). Rather, it is the 
generally applicable standard of McGowan v. Maryland, 366 
U. S. 420, 425 (1961):

“The constitutional safeguard [of the Equal Protection 
Clause] is offended only if the classification rests on 
grounds wholly irrelevant to the achievement of the 
State’s objective. State legislatures are presumed to 
have acted within their constitutional power despite the 
fact that, in practice, their laws result in some inequal-
ity. A statutory discrimination will not be set aside if 
any state of facts reasonably may be conceived to justify 
it.”

See also Dandridge v. Williams, 397 U. S. 471 (1970); Mas-
sachusetts Bd. of Retirement v. Murgia, 427 U. S. 307 
(1976). Under this standard, it is not fatal if the purpose of 
the law is not articulated on its face, and there need be only 
a rational relation to the ascertained purpose.
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On this basis, as already indicated, I have no trouble in 
discerning a rational justification for an ordinance that per-
mits the head of a household to house one, but not two, 
dependent sons and their children.

Respectfully, therefore, I dissent and would affirm the 
judgment.
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Where respondent female flight attendant failed to file a timely claim 
against petitioner airline for violation of Title VII of the Civil Rights 
Act of 1964 when her employment was terminated in 1968 pursuant to 
a later invalidated policy because she got married, petitioner held hot 
to commit a present, continuing violation of Title VII by refusing to 
credit respondent, after rehiring her in 1972, with pre-1972 seniority, 
absent any allegation that petitioner’s seniority system, which is neutral 
in its operation, discriminates against former female employees or 
victims of past discrimination. Franks v. Bowman Transportation Co., 
424 U. S. 747, distinguished. Moreover, § 703 (h) of Title VII, which 
provides that it shall not be an unlawful employment practice to apply 
different terms of employment pursuant to a bona fide seniority system 
if any disparity is not the result of intentional discrimination, bars 
respondent’s claim, absent any attack on the bona fides of petitioner’s 
seniority system or of any charge that the system is intentionally 
designed to discriminate because of race, color, religion, sex, or national 
origin. Pp. 557-560.

534 F. 2d 1247, reversed.

Ste ve ns , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Ste wa rt , Whi te , Bla ck mu n , Pow el l , and Reh nq ui st , JJ., joined. 
Mars ha ll , J., filed a dissenting opinion, in which Bre nn an , J., joined, 
post, p. 560.

Stuart Bernstein argued the cause for petitioner. On the 
briefs were Arnold T. Aikens, Kenneth A. Knutson, and Earl 
G. Dolan.

Alan M. Levin argued the cause for respondent pro hac vice. 
With him on the brief was Isaiah S. Dorjman*

*Briefs of amici curiae urging reversal were filed by Gordon Dean Booth, 
Jr., for Delta Air Lines, Inc., et al.; and by Peyton H. Moss, Douglas S.
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Mr . Justi ce  Stevens  delivered the opinion of the Court.
Respondent was employed by United Air Lines as a flight 

attendant from November 1966 to February 1968. She was 
rehired in February 1972. Assuming, as she alleges, that her 
separation from employment in 1968 violated Title VII of the 
Civil Rights Act of 1964,1 the question now presented is 
whether the employer is committing a second violation of 
Title VII by refusing to credit her with seniority for any 
period prior to February 1972.

Respondent filed charges with the Equal Employment 
Opportunity Commission in February 1973, alleging that 
United discriminated and continues to discriminate against her 
because she is a female. After receiving a letter granting her 
the right to sue, she commenced this action in the United 
States District Court for the Northern District of Illinois. 
Because the District Court dismissed her complaint, the facts 
which she has alleged are taken as true. They may be simply 
stated.

During respondent’s initial period of employment, United 
maintained a policy of refusing to allow its female flight 
attendants to be married.2 When she married in 1968, she 
was therefore forced to resign. Although it was subsequently 
decided that such a resignation violated Title VII, Sprogis v. 
United Air Lines, 444 F. 2d 1194 (CA7 1971), cert, denied, 404 
U. S. 991, respondent was not a party to that case and did not

McDowell, and Robert E. Williams for the Equal Employment Advisory 
Council et al.

Jack Greenberg, James M. Nabrit III, Patrick 0. Patterson, and Barry 
Goldstein filed a brief for the NAACP Legal Defense and Educational 
Fund, Inc., as amicus curiae urging affirmance.

178 Stat. 253. Title VII, as amended, is codified in 42 U. S. C. § 2000e 
et seq. (1970 ed. and Supp. V).

2 At that time United required that all flight attendants be female, 
except on flights between the mainland and Hawaii and on overseas mili-
tary charter flights. See Sprogis v. United Air Lines, 444 F. 2d 1194, 1203 
(CA7 1971) (Stevens, J., dissenting), cert, denied, 404 U. S. 991.
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initiate any proceedings of her own in 1968 by filing a charge 
with the EEOC within 90 days of her separation.3 A claim 
based on that discriminatory act is therefore barred.4

In November 1968, United entered into a new collective-
bargaining agreement which ended the pre-existing “no mar-
riage” rule and provided for the reinstatement of certain flight 
attendants who had been terminated pursuant to that rule. 
Respondent was not covered by that agreement. On several 
occasions she unsuccessfully sought reinstatement; on Febru-
ary 16, 1972, she was hired as a new employee. Although her 
personnel file carried the same number as it did in 1968, for 
seniority purposes she has been treated as though she had no 
prior service with United.5 She has not alleged that any other 
rehired employees were given credit for prior service with 
United, or that United’s administration of the seniority system 
has violated the collective-bargaining agreement covering her 
employment.6

3 Section 706 (d), 78 Stat. 260, 42 U. S. C. § 2000e-5 (d), then provided 
in part:

“A charge under subsection (a) shall be filed within ninety days after 
the alleged unlawful employment practice occurred . . . .”
The 1972 amendments to Title VII added a new subsection (a) to § 706. 
Consequently, subsection (d) was redesignated as subsection (e). At the 
same time it was amended tn enlarge the limitations period to 180 days. 
See 86 Stat. 105,42 U. S. C. § 2000e-5 (e) (1970 ed., Supp. V).

4 Timely filing is a prerequisite to the maintenance of a Title VII 
action. Alexander v. Gardner-Denver Co., 415 U. S. 36, 47. See Elec-
trical Workers v. Robbins & Myers, Inc., 429 U. S. 229, 239-240.

5 Respondent is carried on two seniority rolls. Her “company” or 
“system” seniority dates from the day she was rehired, February 16, 1972. 
Her “stewardess” or “pay” seniority dates from the day she completed her 
flight attendant training, March 16, 1972. One or both types of seniority 
determine a flight attendant’s wages; the duration and timing of vacations; 
rights to retention in the event of layoffs and rights to re-employ- 
ment thereafter; and rights to preferential selection of flight assignments. 
App. 5-6, 10.

6 Under the provisions of the collective-bargaining agreement between 
United and the Air Line Stewardesses and Flight Stewards as represented
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Informal requests to credit her with pre-1972 seniority 
having been denied, respondent commenced this action.7 The 
District Court dismissed the complaint, holding that the 
failure to file a charge within 90 days of her separation in 1968 
caused respondent’s claim to be time barred, and foreclosed 
any relief under Title VII.8

A divided panel of the Court of Appeals initially affirmed; 
then, after our decision in Franks v. Bowman Transportation 
Co., 424 U. S. 747, the panel granted respondent’s petition for

by the Air Line Pilots Association International for the period 1972-1974, 
seniority is irrevocably lost or broken after the separation from employ-
ment of a flight attendant “who resigns or whose services with the 
Company are permanently severed for just cause.” Brief for Respondent 6.

7 The relief requested in respondent’s complaint included an award of 
seniority to the starting date of her initial employment with United, and 
backpay “lost as a result of the discriminatory employment practices of 
[United].” App. 8. In her brief in this Court, respondent states that 
she seeks backpay only since her date of rehiring, February 16, 1972, 
which would consist of the increment in pay and benefits attributable to 
her lower seniority since that time. Brief for Respondent 4.

8 The District Court recited that the motion was filed pursuant to 
Fed. Rule Civ. Proc. 12(b)(1) and dismissed the complaint on the 
ground that it had no jurisdiction of a time-barred claim. The District 
Court also held, however, that the complaint did not allege any continuing 
violation. For that reason, the complaint was ripe for dismissal under 
Rule 12 (b)(6). The District Court stated:
“Plaintiff asserts that by defendant’s denial of her seniority back to the 
starting date of her original employment in 1966, United is currently 
perpetuating the effect of past discrimination.

“Plaintiff, however, has not been suffering from any 'continuing’ viola-
tion. She is seeking to have this court merely reinstate her November, 
1966 seniority date which was lost solely by reason of her February, 1968 
resignation. The fact that that resignation was the result of an unlawful 
employment practice is irrelevant for purposes of these proceedings because 
plaintiff lost her opportunity to redress that grievance when she failed to 
file a charge within ninety days of February, 1968. United’s subsequent 
employment of plaintiff in 1972 cannot operate to resuscitate such a time- 
barred claim.” App. 18.
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rehearing and unanimously reversed. 534 F. 2d 1247 (CA7 
1976). We granted certiorari, 429 U. S. 917, and now hold 
that the complaint was properly dismissed.

Respondent recognizes that it is now too late to obtain relief 
based on an unlawful employment practice which occurred in 
1968. She contends, however, that United is guilty of a 
present, continuing violation of Title VII and therefore that 
her claim is timely.9 She advances two reasons for holding 
that United’s seniority system illegally discriminates against 
her: First, she is treated less favorably than males who were 
hired after her termination in 1968 and prior to her re-employ-
ment in 1972; second, the seniority system gives present effect 
to the past illegal act and therefore perpetuates the conse-
quences of forbidden discrimination. Neither argument 
persuades us that United is presently violating the statute.

It is true that some male employees with less total service 
than respondent have more seniority than she. But this dis-
parity is not a consequence of their sex, or of her sex. For 
females hired between 1968 and 1972 also acquired the same 
preference over respondent as males hired during that period. 
Moreover, both male and female employees who had service 
prior to February 1968, who resigned or were terminated for a 
nondiscriminatory reason (or for an unchallenged discrimina-
tory reason), and who were later re-employed, also were treated 
as new employees receiving no seniority credit for their prior 
service. Nothing alleged in the complaint indicates that 
United’s seniority system treats existing female employees 
differently from existing male employees, or that the failure to 

9 Respondent cannot rely for jurisdiction on the single act of failing to 
assign her seniority credit for her prior service at the time she was rehired, 
for she filed her discrimination charge with the Equal Employment Oppor-
tunity Commission on February 21, 1973, more than one year after she 
was rehired on February 16, 1972. The applicable time limit in February 
1972, was 90 days; effective March 24, 1972, this time was extended to 
180 days, see n. 3, supra.
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credit prior service differentiates in any way between prior 
service by males and prior service by females. Respondent 
has failed to allege that United’s seniority system differen-
tiates between similarly situated males and females on the 
basis of sex.

Respondent is correct in pointing out that the seniority 
system gives present effect to a past act of discrimination. 
But United was entitled to treat that past act as lawful after 
respondent failed to file a charge of discrimination within the 
90 days then allowed by § 706 (d). A discriminatory act 
which is not made the basis for a timely charge is the legal 
equivalent of a discriminatory act which occurred before the 
statute was passed. It may constitute relevant background evi-
dence in a proceeding in which the status of a current practice 
is at issue, but separately considered, it is merely an unfortu-
nate event in history which has no present legal consequences.

Respondent emphasizes the fact that she has alleged a con-
tinuing violation. United’s seniority system does indeed have 
a continuing impact on her pay and fringe benefits. But the 
emphasis should not be placed on mere continuity; the critical 
question is whether any present violation exists. She has not 
alleged that the system discriminates against former female 
employees or that it treats former employees who were dis-
charged for a discriminatory reason any differently from 
former employees who resigned or were discharged for a non- 
discriminatory reason. In short, the system is neutral in its 
operation.10

Our decision in Franks v. Bowman Transportation Co., 
supra, does not control this case. In Franks we held that 
retroactive seniority was an appropriate remedy to be awarded 
under § 706 (g) of Title VII, 42 U. S. C. § 2000e-5 (g) (1970

10 This case does not involve any claim by respondent that United’s 
seniority system deterred her from asserting any right granted by Title 
VIL It does not present the question raised in the so-called departmental 
seniority cases. See, e. g., Quarles v. Philip Morris, Inc., 279 F. Supp. 
505 (ED Va. 1968).
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ed., Supp. V), after an illegal discriminatory act or practice 
had been proved, 424 U. S., at 762-768. When that case 
reached this Court, the issues relating to the timeliness of the 
charge11 and the violation of Title VII12 had already been 
decided; we dealt only with a question of remedy. In con-
trast, in the case now before us we do not reach any remedy 
issue because respondent did not file a timely charge based on 
her 1968 separation and she has not alleged facts establishing 
a violation since she was rehired in 1972.13

The difference between a remedy issue and a violation issue 
is highlighted by the analysis of § 703 (h) of Title VII in 
Franks.14 As we held in that case, by its terms that section 
does not bar the award of retroactive seniority after a viola-
tion has been proved. Rather, § 703 (h) “delineates which 
employment practices are illegal and thereby prohibited and 
which are not,” 424 U. S., at 758.

That section expressly provides that it shall not be an un-
lawful employment practice to apply different terms of em-

11 The Court of Appeals had disposed of the timeliness issues in Franks, 
495 F. 2d 398, 405 (CA5 1974).

12 This finding of the District Court was unchallenged in the Court of 
Appeals, id., at 402, 403, and was assumed in this Court, 424 U. S.,*at 750.

In any event we noted in Franks: “The underlying legal wrong affecting 
[the class] is not the alleged operation of a racially discriminatory seniority 
system but of a racially discriminatory hiring system.” Id., at 758.

13 At the time she was rehired in 1972, respondent had no greater right 
to a job than any other applicant for employment with United. Since she 
was in fact treated like any other applicant when she was rehired, the 
employer did not violate Title VII in 1972. And if the employer did not 
violate Title VII in 1972 by refusing to credit respondent with back 
seniority, its continued adherence to that policy cannot be illegal.

14 Section 703 (h), 78 Stat. 257, 42 U. S. C. §2000^2 (h), provides: 
“Notwithstanding any other provision of this title, it shall not be an 
unlawful employment practice for an employer to apply different standards 
of compensation, or different terms, conditions, or privileges of employment 
pursuant to a bona fide seniority or merit system . . . provided that such 
differences are not the result of an intention to discriminate because of 
race, color, religion, sex, or national origin . . . .”
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ployment pursuant to a bona fide seniority system, provided 
that any disparity is not the result of intentional discrimina-
tion. Since respondent does not attack the bona fides of 
United’s seniority system, and since she makes no charge that 
the system is intentionally designed to discriminate because 
of race, color, religion, sex, or national origin, § 703 (h) pro-
vides an additional ground for rejecting her claim.

The Court of Appeals read § 703 (h) as intended to bar an 
attack on a seniority system based on the consequences of 
discriminatory acts which occurred prior to the effective date 
of Title VII in 1965,15 but having no application to such 
attacks based on acts occurring after 1965. This reading of 
§ 703 (h) is too narrow. The statute does not foreclose 
attacks on the current operation of seniority systems which 
are subject to challenge as discriminatory. But such a chal-
lenge to a neutral system may not be predicated on the mere 
fact that a past event which has no present legal significance 
has affected the calculation of seniority credit, even if the past 
event might at one time have justified a valid claim against 
the employer. A contrary view would substitute a claim for 
seniority credit for almost every claim which is barred by 
limitations. Such a result would contravene the mandate of 
§ 703 (h).

The judgment of the Court of Appeals is reversed.

It is so ordered.

Mr . Justice  Marshall , with whom Mr . Justice  Brennan  
joins, dissenting.

But for her sex, respondent Carolyn Evans presently would 
enjoy all of the seniority rights that she seeks through this 
litigation. Petitioner United Air Lines has denied her those 
rights pursuant to a policy that perpetuates past discrimina-
tion by awarding the choicest jobs to those possessing a

15 534 F. 2d, at 1251.
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credential married women were unlawfully prevented from 
acquiring: continuous tenure with United. While the com-
plaint respondent filed in the District Court was perhaps 
inartfully drawn,1 it adequately draws into question this policy 
of United’s.

For the reasons stated in the Court’s opinion and in my 
separate opinion in Teamsters v. United States, ante, at 378,1 
think it indisputable that, absent § 703 (h), the seniority sys-
tem at issue here would constitute an “unlawful employment 
practice” under Title VII, 42 U. S. C. § 2000e-2 (a)(2) (1970 
ed., Supp. V). And for the reasons developed at length in my 
separate opinion in Teamsters, ante, at 381-394,1 believe § 703 
(h) does not immunize seniority systems that perpetuate post- 
Act discrimination.

The only remaining question is whether Ms. Evans’ com-
plaint is barred by the applicable statute of limitations, 42 
U. S. C. § 2000e-5 (e) (1970 ed., Supp. V). Her cause of 
action accrued, if at all, at the time her seniority was recom-
puted after she was rehired. Although she apparently failed 
to file a charge with the EEOC within 180 days after her 
seniority was determined, Title VII recognizes that certain 
violations, once commenced, are continuing in nature. In 
these instances, discriminatees can file charges at any time up 
to 180 days after the violation ceases. (They can, however, 
receive backpay only for the two years preceding the filing of 
charges with the Equal Employment Opportunity Commis-
sion. 42 U. S. C. § 2000e-5 (g) (1970 ed., Supp. V).) In 

1 Although the District Court dismissed respondent’s complaint for lack 
of jurisdiction pursuant to Fed. Rule Civ. Proc. 12 (b)(1), the basis for 
its ruling was that the complaint was time barred. Thus, the dismissal 
closely resembles a dismissal for failure to state a claim upon which relief 
can be granted, and the only issue before us is whether “it appears beyond 
doubt that the plaintiff can prove no set of facts in support of [her] 
claim which would entitle [her] to relief.” Conley v. Gibson, 355 U. S. 41, 
45-46 (1957).
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the instant case, the violation—treating respondent as a new 
employee even though she was wrongfully forced to resign—is 
continuing to this day. Respondent’s charge therefore was 
not time barred, and the Court of Appeals judgment rein-
stating her complaint should be affirmed.2

2 It is, of course, true that to establish her entitlement to relief, respond-
ent will have to prove that she was unlawfully forced to resign more than 
180 days prior to filing her charge with the EEOC. But if that is 
sufficient to defeat her claim, then discriminatees will never be able to 
challenge “practices, procedures, or tests . . . [which] operate to 'freeze’ 
the status quo of prior discriminatory employment practices,” Griggs v. 
Duke Power Co., 401 U. S. 424, 430 (1971), even though Griggs holds 
that such practices are impermissible, and the legislative history of the 
Equal Employment Opportunity Act of 1972, 86 Stat. 103, indicates that 
Congress agrees, see Teamsters v. United States, ante, at 391-393 
(Mars hal l , J., concurring in part and dissenting in part). The con-
sequence of Ms. Evans’ failure to file charges after she was discharged is 
that she has lost her right to backpay, not her right to challenge present 
wrongs.
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In a prosecution for possession of a firearm in violation of the provision 
of Title VII of the Omnibus Crime Control and Safe Streets Act of 
1968, 18 U. S. C. App. § 1202 (a), making it a crime for a convicted 
felon to possess “in commerce or affecting commerce” any firearm, 
proof that the possessed firearm previously traveled at some time in 
interstate commerce held sufficient to satisfy the statutorily required 
nexus between possession and commerce. This is so, where, as in this 
case, the firearm in question traveled in interstate commerce before the 
accused became a convicted felon; the nexus need not be “contem-
poraneous” with the possession. Both the text and legislative history 
of the statute show a congressional intent to require no more than 
the minimal nexus that the firearm have been, at some time, in inter-
state commerce and to outlaw possession broadly, with little concern 
for when the nexus with commerce occurred. Pp. 567-577.

539 F. 2d 331, affirmed.

Mars ha ll , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Bre nn an , Whi te , Bla ck mun , Pow el l , and Stev en s , JJ., 
joined. Ste war t , J., filed a dissenting opinion, post, p. 578. Reh nq ui st , 
J., took no part in the consideration or decision of the case.

Philip J. Hirschkop argued the cause and filed a brief for 
petitioner.

Richard A. Allen argued the cause for the United States. 
With him on the brief were Solicitor General Bork, Assistant 
Attorney General Thornburgh, and Sidney M. Glazer.

Mr . Just ice  Marshall  delivered the opinion of the Court.
Petitioner was convicted of possessing a firearm in violation 

of Title VII of the Omnibus Crime Control and Safe Streets
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Act of 1968 (Omnibus Crime Control Act), 18 U. S. C. App. 
§§ 1201-1203. The statute provides, in pertinent part:

“Any person who—
“(1) has been convicted by a court of the United States 

or of a State or any political subdivision thereof of a 
felony . . .

“and who receives, possesses, or transports in commerce 
or affecting commerce . . . any firearm shall be fined not 
more than $10,000 or imprisoned for not more than two 
years, or both.” 18 U. S. C. App. § 1202 (a).1

The issue in this case is whether proof that the possessed 
firearm previously traveled in interstate commerce is suffi-
cient to satisfy the statutorily required nexus between the 
possession of a firearm by a convicted felon and commerce.

I

In 1972 petitioner pleaded guilty in the Circuit Court of 
Fairfax County, Va., to the felony of possession of narcotics 
with intent to distribute. A year later, in August 1973, law

1 Section 1202 (a) reads in full:
"(a) Any person who—

“(1) has been convicted by a court of the United States or of a State 
or any political subdivision thereof of a felony, or

“(2) has been discharged from the Armed Forces under dishonorable 
conditions, or

“(3) has been adjudged by a court of the United States or of a State 
or any political subdivision thereof of being mentally incompetent, or

“(4) having been a citizen of the United States has renounced his 
citizenship, or

“(5) being an alien is illegally or unlawfully in the United States, 
“who receives, possesses, or transports in commerce or affecting commerce, 
after the date of enactment of this Act, any firearm shall be fined not 
more than $10,000 or imprisoned for not more than two years, or both.”
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enforcement officials, in the execution of a search warrant for 
narcotics, seized four firearms from petitioner’s bedroom. 
Petitioner was subsequently charged with both receipt and 
possession of the four firearms in violation of 18 U. S. C. App. 
§1202 (a)(1).

In a jury trial in the Eastern District of Virginia, the 
Government offered evidence to show that all of the seized 
weapons had traveled in interstate commerce. All the dates 
established for such interstate travel were prior to the date 
petitioner became a convicted felon.2 The Government 
made no attempt to prove that the petitioner acquired 
these weapons after his conviction.3 Holding such proof nec-
essary for a receipt conviction, the judge, at the close of the 
Government’s case, granted petitioner’s motion for a judgment 
of acquittal on that part of the indictment charging receipt.

Petitioner’s defense to the possession charge was twofold. 
As a matter of fact, he contended that by the time of his 
conviction he no longer possessed the firearms. His claim was 
that, to avoid violating this statute, he had transferred these 
guns to his wife prior to pleading guilty to the narcotics felony. 
Secondly, he argued that, as a matter of law, proof that the 

2 The Government’s evidence showed that the Colt revolver was shipped 
from Connecticut to North Carolina in 1969 and entered Virginia by 
unknown means, App. 6-7; that the Universal Enforcer came from 
Florida to Virginia in 1969 and was purchased by petitioner in 1970, id., 
at 7-8; that the M-l carbine rifle was sent to Maryland from Illinois in 
1966, coming to Virginia by unknown means, id., at 8-9; and that the 
St. Etienne Ordinance revolver was manufactured in France in the 19th 
century and was somehow later brought into Virginia, id., at 9-10.

3 The Government showed that petitioner bought the Enforcer in 
1970. The only evidence regarding acquisition of the other weapons came 
from petitioner. He claimed he purchased the Colt revolver in 1970, 
Tr. 88, and the M-l rifle in 1968, id., at 108. The French revolver, he 
claimed, was left in his house shortly before the state conviction but he 
was not sure by whom. Id., at 88, 105.
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guns had at some time traveled in interstate commerce did 
not provide an adequate nexus between the possession and 
commerce. In furtherance of this defense, petitioner re-
quested that the jury be instructed as follows:

“In order for the defendant to be found guilty of the 
crime with which he is charged, it is incumbent upon the 
Government to demonstrate a nexus between the ‘posses-
sion’ of the firearms and interstate commerce. For exam-
ple, a person ‘possesses’ in commerce or affecting commerce 
if at the time of the offense the firearms were moving 
interstate or on an interstate facility, or if the ‘possession’ 
affected commerce. It is not enough that the Govern-
ment merely show that the firearms at some time had 
travelled in interstate commerce. . . .” App. 12-13.

The judge rejected this instruction. Instead he informed the 
jury:

“The government may meet its burden of proving a con-
nection between commerce and the possession of a firearm 
by a convicted felon if it is demonstrated that the firearm 
possessed by a convicted felon had previously travelled in 
interstate commerce.

“It is not necessary that the government prove that the 
defendant purchased the gun in some state other than 
that where he was found with it or that he carried it 
across the state line, nor must the government prove who 
did purchase the gun.” Id., at 14.

Petitioner was found guilty and he appealed. The Court of 
Appeals for the Fourth Circuit affirmed. 539 F. 2d 331. It 
held that the interstate commerce nexus requirement of the 
possession offense was satisfied by proof that the firearm peti-
tioner possessed had previously traveled in interstate com-
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merce. In view of the split among the Circuits on this issue,4 
we granted certiorari. 429 U. S. 815 (1976).5 We affirm.

II

Our first encounter with Title VII of the Omnibus Crime 
Control Act came in United States v. Bass, 404 U. S. 336 (1971). 
There we had to decide whether the statutory phrase “in 
commerce or affecting commerce” in § 1202 (a) applied to 
“possesses” and “receives” as well as to “transports.” 
We noted that the statute was not a model of clarity. 
On the one hand, we found “significant support” in the 
legislative history for the contention that the statute “reaches 
the mere possession of guns without any showing of an inter-
state commerce nexus” in individual cases. 404 U. S., at 345- 
346. On the other hand, we could not ignore Congress’ 
inserting the phrase “in commerce or affecting commerce” in 
the statute. Id., at 345. The phrase clearly modified “trans-

4 Agreeing with the Fourth Circuit that proof of previous interstate 
movement of the firearm provides a sufficient commerce nexus for the 
possession offense are the Sixth Circuit, United States v. Jones, 533 F. 2d 
1387 (1976), and the Temh Circuit, United States v. Bumphus, 508 F. 2d 
1405 (1975) (dictum). Three other Circuits have indicated that .such 
proof is adequate for a receipt offense but that the possession offense 
requires that the possession have a contemporaneous nexus with commerce. 
United States v. Ressler, 536 F. 2d 208 (CA7 1976); United States v. 
Bell, 524 F. 2d 202 (CA2 1975); United States v. Steeves, 525 F. 2d 33
(CA8 1975) (dictum). The Ninth Circuit apparently has an intra-Circuit 
conflict. Compare United States v. Malone, 538 F. 2d 250 (1976), and 
United States v. Cassity, 509 F. 2d 682 (1974), with United States v. 
Bums, 529 F. 2d 114 (1975).

6 The grant of the petition was limited to the question “[w]hether the 
Court erred in holding that a conviction under 18 U. S. C. App. § 1202 (a) 
for possession of a firearm in commerce or affecting commerce by a con-
victed felon is sustainable merely upon a showing that the possessed 
firearm has previously at any time however remote travelled in interstate 
commerce.” Petitioner’s Fourth Amendment claim was excluded.
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port” and we could find no sensible explanation for requiring 
a nexus only for transport. Id., at 340. Faced with this 
ambiguity,6 the Court adopted the narrower reading that the 
phrase modified all three offenses. We found this result dic-
tated by two principles of statutory interpretation: First, that 
“ambiguity concerning the ambit of criminal statutes should 
be resolved in favor of lenity,” Rewis v. United States, 401 
U. S. 808, 812 (1971), and second, that “unless Congress con-
veys its purpose clearly, it will not be deemed to have signif-
icantly changed the federal-state balance,” Bass, supra, at 349. 
Since “[a]bsent proof of some interstate commerce nexus in 
each case § 1202 (a) dramatically intrudes upon traditional 
state criminal jurisdiction,” 404 U. S., at 350, we were unwilling 
to conclude, without a “clearer statement of intention,” ibid., 
that Congress meant to dispense entirely with a nexus require-
ment in individual cases.

It was unnecessary in Bass for us to decide what would 
constitute an adequate nexus with commerce as the Govern-
ment had made no attempt to show any nexus at all. While 
we did suggest some possibilities,7 the present case presents 
the first opportunity to focus on the question with the benefit 
of full briefing and argument.

The Government’s position is that to establish a nexus with 
interstate commerce it need prove only that the firearm pos-
sessed by the convicted felon traveled at some time in in-
terstate commerce. The petitioner contends, however, that 
the nexus must be “contemporaneous” with the possession, 
that the statute proscribes “only crimes with a present con-
nection to commerce.” Brief for Petitioner 9. He suggests 
that at the time of the offense the possessor must be engaging

6 As one commentator described our dilemma: “[T]he legislative history 
looked one way and the logic and structure of the statute another, while 
the language was not clear.” Stem, The Commerce Clause Revisited— 
The Federalization of Intrastate Crime, 15 Ariz. L. Rev. 271, 281 (1973).

7 See n. 11, infra.



SCARBOROUGH v. UNITED STATES 569

563 Opinion of the Court

in commerce or must be carrying the gun at an interstate 
facility. Tr. of Oral Arg. 11. At oral argument he suggested 
an alternative theory—that one can be convicted for possession 
without any proof of a present connection with commerce so 
long as the firearm was acquired after conviction. Id., at 15.

In our effort to resolve the dispute, we turn first to the text 
of the statute. Petitioner contends that the meaning can be 
readily determined from the face of the statute, at least 
when it is contrasted with Title IV of the Omnibus Crime 
Control Act, another title dealing with gun control.8 He 
points to one section of Title IV, 18 U. S. C. § 922 (h), 
arguing, in reliance on our decision in Barrett v. United 
States, 423 U. S. 212 (1976), that this section shows how 
Congress can, if it chooses, specify an offense based on 
firearms that have previously traveled in commerce. In 
§ 922 (h), Congress employed the present perfect tense, as 
it prohibited a convicted felon from receiving a firearm 
“which has been shipped or transported in interstate or foreign 
commerce.” This choice of tense led us to conclude in Bar-
rett that Congress clearly “denotfed] an act that has been 
completed.” 423 U. S., at 216. Thus, petitioner argues, since 
Congress knows how to specify completed transactions, its 
failure to use that language in the present statute must mean 
that it wanted to reach only ongoing transactions.

The essential difficulty with this argument is that it is not 
very meaningful to compare Title VII with Title IV. See 
Bass, 404 U. S., at 344. Title VII was a last-minute amend-
ment to the Omnibus Crime Control Act enacted hastily with 
little discussion and no hearings.9 The statute, as we noted in 

8 The provisions of Title IV of the Omnibus Crime Control Act were 
re-enacted later that year without relevant change in the Gun Control Act 
of 1968, 82 Stat. 1213. For convenience, those provisions are referred to 
here collectively as Title IV.

9 Senator Long introduced it on the floor of the Senate on May 17, 
1968. About a week later he explained his amendment again; there was 
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Bass, is not the product of model legislative deliberation or 
draftsmanship. Id., at 339, 344. Title IV, on the other 
hand, is a carefully constructed package of gun control legis-
lation. It is obvious that the tenses used throughout Title 
IV were chosen with care. For example, in addition to the 
prohibition in § 922 (h) on receipt by convicted felons, 
Congress also made it illegal in § 922 (g) for such per-
son to “ship or transport any firearm or ammunition in inter-
state or foreign commerce.” In § 922 (j), Congress made it 
unlawful for “any person to receive, conceal, store, barter, sell 
or dispose of any stolen firearm . . . , which is moving as, 
which is part of, or which constitutes, interstate or foreign 
commerce.” And § 922 (k) makes it illegal for “any person 
knowingly to transport, ship, or receive, in interstate or foreign 
commerce, any firearm which has had [its] serial number 
removed, obliterated or altered.” In view of such fine nuances 
in the tenses employed in the statute, the Court could easily 
conclude in Barrett that “Congress knew the significance and 
meaning of the language it employed.” 423 U. S., at 217. 
The language it chose was “without ambiguity.” Id., at 216. 
“Had Congress intended to confine § 922 (h) to direct inter-
state receipts, it would have so provided, just as it did in other 
sections of [Title IV].” Id., at 217.

In the present case, by contrast, Congress’ choice of lan-
guage was ambiguous at best. While it is true that Congress 
did not choose the precise language used in § 922 (h) to in-
dicate that a present nexus with commerce is not required, 
neither did it use the language of § 922 (j) to indicate that the 
gun must have a contemporaneous connection with commerce 
at the time of the offense. Thus, while petitioner is correct

brief debate; a vote was called; and the amendment was agreed to with-
out having been referred to any committee. Accordingly, there were no 
legislative hearings and no committee reports. The amendment received 
only passing mention in the House discussion of the bill and never received 
committee consideration there either.
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in noting that Congress has the skills to be precise, the fact 
that it did not employ those skills here helps us not at all.

While Congress’ choice of tenses is not very revealing, its 
findings and its inclusion of the phrase “affecting commerce” 
are somewhat more helpful. In the findings at the beginning 
of Title VII, Congress expressly declared that “the receipt, 
possession, or transportation of a firearm by felons . . . con-
stitutes ... a burden on commerce or threat affecting the 
free flow of commerce,” 18 IT. S. C. App. § 1201 (I).10 It 
then implemented those findings by prohibiting possessions 
“in commerce and affecting commerce.” As we have pre-
viously observed, Congress is aware of the “distinction be-
tween legislation limited to activities fin commerce’ and an 
assertion of its full Commerce Clause power so as to cover 
all activity substantially affecting interstate commerce.” 
United States v. American Bldg. Maintenance Industries, 422 
U. S. 271, 280 (1975); see also NLRB v. Reliance Fuel Corp., 
371 U. S. 224, 226 (1963). Indeed, that awareness was explic-
itly demonstrated here. In arguing that Congress could, 

10 Title 18 U. S. C. App. § 1201 reads in its entirety: 
“Congressional findings and declaration.

“The Congress hereby finds and declares that the receipt, possession, 
or transportation of a firearm by felons, veterans who are discharged 
under dishonorable conditions, mental incompetents, aliens who are illegally 
in the country, and former citizens who have renounced their citizenship, 
constitutes—

“(1) a burden on commerce or threat affecting the free flow of com-
merce,

“(2) a threat to the safety of the President of the United States and 
Vice President of the United States,

“(3) an impediment or a threat to the exercise of free speech and the 
free exercise of a religion guaranteed by the first amendment to the Con-
stitution of the United States, and

“(4) a threat to the continued and effective operation of the Govern-
ment of the United States and of the government of each State guaranteed 
by article IV of the Constitution.”
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consistent with the Constitution, “outlaw the mere possession 
of weapons,” Senator Long, in introducing Title VII, pointed 
to the fact that “many of the items and transactions reached 
by the broad swath of the Civil Rights Act of 1964 were 
reached by virtue of the power of Congress to regulate matters 
affecting commerce, not just to regulate interstate commerce 
itself.” 114 Cong. Rec. 13868 (1968). He advised a similar 
reliance on the power to regulate matters affecting commerce 
and urged that “Congress simply [find] that the possession of 
these weapons by the wrong kind of people is either a burden 
on commerce or a threat that affects the free flow of com-
merce.” Id., at 13869. While in Bass we noted that we could 
not be sure that Congress meant to do away entirely with a 
nexus requirement, it does seem apparent that in implementing 
these findings by prohibiting both possessions in commerce and 
those affecting commerce, Congress must have meant more 
than to outlaw simply those possessions that occur in com-
merce or in interstate facilities. And we see no basis for 
contending that a weapon acquired after a conviction affects 
commerce differently from one acquired before and retained.

The legislative history in its entirety, while brief, further 
supports the view that Congress sought to rule broadly—to 
keep guns out of the hands of those who have demonstrated 
that “they may not be trusted to possess a firearm without 
becoming a threat to society.” Id., at 14773. There is simply 
no indication of any concern with either the movement of the 
gun or the possessor or with the time of acquisition.

In introducing the amendment, Senator Long stated:
“I have prepared an amendment which I will offer 

at an appropriate time, simply setting forth the fact that 
anybody who has been convicted of a felony ... is not 
permitted to possess a firearm ....

“It might be well to analyze, for a moment, the logic 
involved. When a man has been convicted of a felony,
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unless—as this bill sets forth—he has been expressly par-
doned by the President and the pardon states that the 
person is to be permitted to possess firearms in the future, 
that man would have no right to possess firearms. He 
would be punished criminally if he is found in possession 
of them.

“It seems to me that this simply strikes at the posses-
sion of firearms by the wrong kind of people. It avoids 
the problem of imposing on an honest hardware store 
owner the burden of keeping a lot of records and trying 
to keep up with the ultimate disposition of weapons sold. 
It places the burden and the punishment on the kind of 
people who have no business possessing firearms in the 
event they come into possession of them.” Id., at 13868- 
13869.

The purpose of the amendment was to complement Title IV. 
Id., at 14774 ; see also id., at 16286. Senator Long noted :

“Of all the gun bills that have been suggested, debated, 
discussed and considered, none except this Title VII 
attempts to bar possession of a firearm from persons 
whose prior behaviors have established their violent 
tendencies. . . .

“. . . Under Title VII, every citizen could possess a gun 
until the commission of his first felony. Upon his convic-
tion, however, Title VII would deny every assassin, 
murderer, thief and burglar of [sw] the right to possess a 
firearm in the future ....

“Despite all that has been said about the need for 
controlling firearms in this Country, no other amendment 
heretofore offered would get at the Oswalds or the Galts. 
They are the types of people at which Title VII is aimed.” 
Id., at 14773-14774.
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He proposed this amendment to remedy what he thought was 
an erroneous conception of the drafters of Title IV that there 
was “a constitutional doubt that the Federal Government 
could outlaw the mere possession of weapons.” Id., at 13868.

The intent to outlaw possession without regard to move-
ment and to apply it to a case such as petitioner’s could not 
have been more clearly revealed than in a colloquy between 
Senators Long and McClellan:

“Mr. McClellan. I have not had an opportunity to study 
the amendment. . . . The thought that occurred to me, 
as the Senator explained it, is that if a man had been in 
the penitentiary, had been a felon, and had been par-
doned, without any condition in his pardon to which the 
able Senator referred, granting him the right to bear 
arms, could that man own a shotgun for the purpose of 
hunting?

“Mr. Long of Louisiana. No, he could not. He could 
own it, but he could not possess it.

“Mr. McClellan. I beg the Senator’s pardon?
“Mr. Long of Louisiana. This amendment does not 

seek to do anything about who owns a firearm. He could 
not carry it around; he could not have it.

“Mr. McClellan. Could he have it in his home?
“Mr. Long of Louisiana. No, he could not.” Id., at 

14774 (emphasis added).

It was after this colloquy that Senator McClellan suggested 
that the amendment be taken to conference for “further 
thought.” Ibid. While that appeared to be its destination, 
the House, after Senate passage of the bill, defeated a motion 
to go to conference and adopted the entire Senate bill, includ-
ing Title VII, without alteration. Id., at 16077-16078, 16299- 
16300. Title VII thus became law without modification.
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It seems apparent from the foregoing that the purpose of 
Title VII was to proscribe mere possession but that there was 
some concern about the constitutionality of such a statute. It 
was that observed ambivalence that made us unwilling in 
Bass to find the clear intent necessary to conclude that Con-
gress meant to dispense with a nexus requirement entirely. 
However, we see no indication that Congress intended to re-
quire any more than the minimal nexus that the firearm have 
been, at some time, in interstate commerce.11 In particular, 
we find no support for petitioner’s theories.

Initially, we note our difficulty in fully comprehending peti-
tioner’s conception of a nexus with commerce. In his view, 
if an individual purchases a gun before his conviction, the fact 
that the gun once traveled in commerce does not provide an 
adequate nexus. It is necessary, in addition, that the person 
also carry it in an interstate facility. If, however, one pur-
chases the same gun from the same dealer one day after the 
conviction as opposed to one day before, somehow the nexus 
magically appears, regardless of whether the purchaser carries 
the gun in any particular place. Such an interpretation 
strains credulity. We find no evidence in either the language 
or the legislative history for such a construction.12

11 In Bass, the Court suggested that there might be a distinction between 
receipt and possession and that possession might require a stricter nexus 
with commerce. While such a requirement would make sense, see United 
States v. Bell, 524 F. 2d, at 209, further consideration has persuaded us 
that that was not the choice Congress made. Congress was not par-
ticularly concerned with the impact on commerce except as a means to 
insure the constitutionality of Title VII. State gun control laws were 
found “inadequate to bar possession of firearms from those most likely to 
use them for unlawful purposes” and Congress sought to buttress the 
States’ efforts. 114 Cong. Rec. 14774 (1968). All indications are that 
Congress meant to reach possessions broadly.

12 The argument sounds more like an effort to define possession, but the 
only issue before us is the nexus requirement. Petitioner has raised no 
objections to the trial court’s definition of possession. Even as a pro-
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More significantly, these theories create serious loopholes in 
the congressional plan to “make it unlawful for a firearm . . . 
to be in the possession of a convicted felon.” 114 Cong. Rec. 
14773 (1968). A person who obtained a firearm prior to his 
conviction can retain it forever so long as he is not caught with 
it in an interstate facility. Indeed, petitioner’s interpretation 
allows an individual to go out in the period between his 
arrest and conviction and purchase and stockpile weapons with 
impunity. In addition, petitioner’s theories would signifi-
cantly impede enforcement efforts. Those who do acquire 
guns after their conviction obviously do so surreptitiously 
and, as petitioner concedes, Tr. of Oral Arg. 19, it is very 
difficult as a practical matter to prove that such possession 
began after the possessor’s felony conviction.

Petitioner responds that the Government’s reading of the 
statute fails to give effect to all three terms of the statute— 
receive, possess, transport. He argues that someone guilty of 
receipt or transport will necessarily be guilty of possession and 
that, therefore, there was no need to include the other two 
offenses in the statute. While this contention is not friv-
olous,13 the fact is that petitioner’s theory is similarly vulner-
able. By his proposed definitions, there are essentially only 
two crimes—receipt and transport. The possessor who ac-
quires the weapon after his conviction is guilty of receipt and 
the one who is carrying the gun in commerce or at an inter-

posed definition of possession, however, there is no support for it in the 
history or text. While Senator Long used the word “acquire” a few 
times in discussing the amendment, it is clear his concern was with the 
dangers of certain people having guns, not with when they obtained them. 
Furthermore, his use of the term “acquire” is better explained as a 
synonym for “receive” than for “possess.” See United States v. Kelly, 
519 F. 2d 251, 253 n. 3 (CA8 1975).

13 We note, however, that it is also arguable that one could receive 
and perhaps transport a weapon without necessarily exercising dominion 
and control over it.
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state facility presumably is guilty of transporting.14 Thus, the 
definitions offered by both sides fail to give real substance to 
all three terms. The difference, however, is that the Govern-
ment’s definition captures the essence of Congress’ intent, 
striking at the possession of weapons by people “who have no 
business possessing [them].” 114 Cong. Rec. 13869 (1968). 
Petitioner’s version, on the other hand, fails completely to 
fulfill the congressional purpose. It virtually eliminates the 
one offense on which Congress focused in enacting the law.

Finally, petitioner seeks to invoke the two principles of 
statutory construction relied on in Bass—lenity in construing 
criminal statutes and caution where the federal-state balance 
is implicated. Petitioner, however, overlooks the fact that we 
did not turn to these guides in Bass until we had concluded 
that “[a]fter ‘seizing every thing from which, aid can be 
derived,’... we are left with an ambiguous statute.” 404 
U. S., at 347. The principles are applicable only when we are 
uncertain about the statute’s meaning and are not to be used 
“in complete disregard of the purpose of the legislature.” 
United States v. Bramblett, 348 U. S. 503, 510 (1955). Here, 
the intent of Congress is clear. We do not face the conflicting 
pull between the text and the history that confronted us in 
Bass. In this case, the history is unambiguous and the text 
consistent with it. Congress sought to reach possessions 
broadly, with little concern for when the nexus with com-
merce occurred. Indeed, it was a close question in Bass 
whether § 1202 (a) even required proof of any nexus at all in 
individual cases. The only reason we concluded it did was 
because it was not “plainly and unmistakably” clear that it 
did not. 404 U. S., at 348. But there is no question that 
Congress intended no more than a minimal nexus requirement.

14 Petitioner suggests that a possessor’s simply waiting in an interstate 
facility is not transporting. Even if that is true, we find it inconceivable, 
in view of the legislative history, that Congress intended the possession 
offense to have so limited a scope.
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Since the District Court and the Court of Appeals employed 
the proper standard, we affirm the conviction of petitioner.

It is so ordered.

Me . Justice  Rehnquist  took no part in the consideration 
or decision of this case.

Mr . Just ice  Stewart , dissenting.
So far as the record reflects, the petitioner in this case 

acquired the four weapons in question before he was convicted 
of a felony in August 1972. Until that time, his possession 
of the guns was entirely legal under federal law. Under the 
Court’s construction of 18 U. S. C. App. § 1202 (a)(1), how-
ever, the petitioner was automatically guilty of a serious 
federal criminal offense at the moment he was convicted in 
the state felony case. This result is in my view inconsistent 
with the time-honored rule of lenity in construing federal 
criminal statutes. See, e. g., Rewis v. United States, 401 
U. S. 808, 812; Ladner v. United States, 358 U. S. 169, 177- 
178; Bell v. United States, 349 U. S. 81, 83; United States v. 
Universal C. I. T. Credit Corp., 344 U. S. 218, 221-222. I 
would hold that § 1202 (a)(1) does not come into play unless 
and until a person first comes into possession of a firearm after 
he is convicted of a felony.

The language of § 1202 (a) (1) does not compel the con-
struction that the Court adopts. The statute covers “[a]ny 
person who . . . has been convicted ... of a felony . . . 
and who receives, possesses, or transports . . . any fire-
arm . . . .” Plainly the acts of receiving and transporting 
are prohibited only if they occur after the defendant’s convic-
tion. The language does not indicate, however, whether the 
illegal possession must also first begin after conviction, or 
whether a prior possession becomes illegal at the moment the 
possessor is adjudged guilty of a felony. And, as the Court 
observes, ante, at 576-577, any reading of the statute makes
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one or another part of it redundant. If § 1202 (a) makes 
criminal any postconviction possession of a gun by a convicted 
felon, then there will almost never be a situation where the 
Government would need to rely on the prohibition against re-
ceipt of the gun, for in most cases receipt would result in pos-
session, and the latter is generally easier to prove. On the 
other hand, if the prohibition against possession refers to a pos-
session that begins only after a felony conviction, the Govern-
ment presumably could proceed on a receipt charge in such 
cases, without relying on the possession offense (or vice versa).

The legislative history does not provide much help. There 
are statements suggesting that Congress meant to proscribe 
any possession of a firearm by a convicted felon. Other state-
ments, however, intimate that the statute’s purpose was to 
prevent a convicted felon from coming into possession of a 
weapon after his conviction. For instance, Senator Long, the 
drafter and sponsor of § 1202, stated that the statute “places 
the burden and the punishment on the kind of people who 
have no business possessing firearms in the event they come 
into possession of them.” 114 Cong. Rec. 13869 (1968). 
Later he added that § 1202 (a) “would deny every assassin, 
murderer, thief and burglar . . . the right to possess a firearm 
in the future . . . .” 114 Cong. Rec. 14773.

In short, I disagree with the Court that the scope of 
§ 1202 (a) is so crystal clear that there is no room for the 
operation of the rule of lenity. In my view, we are under no 
mandate to construe this statute so that a person in lawful 
possession of a firearm, and presumed to be innocent of a 
felony until proved guilty, must upon his conviction of a 
felony also be automatically and instantly guilty of a wholly 
different serious criminal offense.1 The statute could equally

1 Under this construction, for example, a bookkeeper who owns a hunting 
rifle and who later commits embezzlement will, immediately upon his 
embezzlement conviction, also be guilty of violating § 1202 (a). At oral 
argument the Government agreed that such a person should have a reason-
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be read to apply only when a person first comes into posses-
sion of a firearm after his felony conviction.2 That being so, 
I would choose the latter alternative, for “it is appropriate, 
before we choose the harsher alternative, to require that 
Congress should have spoken in language that is clear and 
definite. We should not derive criminal outlawry from some 
ambiguous implication.” United States v. Universal C. I. T. 
Credit Corp., supra, at 222.

Since the petitioner in this case came into possession of the 
firearms before he was convicted of any felony, I would hold 
that he did not violate § 1202 (a)(1). Accordingly, I respect-
fully dissent from the opinion and judgment of the Court.

able time to relinquish possession without being automatically in viola-
tion of the statute, and suggested that prosecutorial discretion would take 
care of the problem. Proper construction of a criminal statute, however, 
cannot depend upon the good will of those who must enforce it.

2 Contrary to the Court’s suggestion, this reading would not allow a 
person “to go out in the period between his arrest and conviction and 
purchase and stockpile weapons with impunity.” Ante, at 576. Title 18 
U. S. C. § 922 (h) makes it unlawful for any person who is under indict-
ment for a crime punishable by imprisonment for a term exceeding one 
year to receive any firearm or ammunition that has been shipped or trans-
ported in interstate or foreign commerce.
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ALABAMA POWER CO. v. DAVIS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 76-451. Argued April 25-26, 1977—Decided June 6, 1977

Respondent, who left employment with petitioner for military service but 
who returned after completion of such service and continued in employ-
ment until his retirement, held entitled under § 9 of the Military 
Selective Service Act, which requires an employer to rehire a returning 
veteran without loss of seniority, to credit toward his pension under 
petitioner’s pension plan for his period of military service. Pp. 583-594.

(a) A benefit is a right of seniority secured to a veteran by § 9 if it 
would have accrued with reasonable certainty, as opposed to being 
subject to a significant contingency, had the veteran been continuously 
employed by the employer, McKinney v. Missouri-K.-T. R. Co., 357 
U. S. 265; Tilton v. Missouri Pac. R. Co., 376 U. S. 169, and if it 
is in the nature of a reward for length of service rather than short-
term compensation for services rendered, Accardi v. Pennsylvania R. 
Co., 383 U. S. 225; Foster v. Dravo Corp., 420 U. S. 92. Pp. 585-589.

(b) Here, not only is the “reasonable certainty” requirement met 
on the basis of respondent’s work history both before and after his 
military service, but it also appears that the “true nature” of the 
pension payments is a reward for length of service, especially in view 
of the lengthy period (20 years or 15 years if age 50) required by the 
pension plan for pension rights to vest in the employee. Pp. 591-594.

(c) Moreover, respondent’s claim is supported by the functions of 
pension plans in assuring financial security for long-term employees 
and, by providing such security, in encouraging such employees to 
retire when their efficiency declines. P. 594.

542 F. 2d 650, affirmed.

Mar sha ll , J., delivered the opinion for a unanimous Court.

H. Hampton Boles argued the cause for petitioner. With 
him on the brief were John Bingham and Marshall Timberlake.

Allan A. Ryan, Jr., argued the cause for respondent. With 
him on the brief were Solicitor General McCree, Assistant
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Attorney General Babcock, Robert E. Kopp, and William H. 
Berger*

Mr . Justice  Marsh all  delivered the opinion of the Court.
Respondent Davis became a permanent employee of peti-

tioner Alabama Power Co. on August 16, 1936, and continued 
to work until March 18, 1943, when he left to enter the 
military. After serving in the military for 30 months, he 
resumed his position with Alabama Power, where he worked 
until he retired on June 1, 1971. Davis received credit under 
the company pension plan for his service from August 16, 
1937,1 until the date of his retirement, with the exception of 
the time he spent in the military and some time spent on 
strike. Davis claimed that § 9 of the Military Selective 
Service Act of 1967, 50 U. S. C. App. § 459 (b),2 requires Ala-
bama Power to give him credit toward his pension for his 
period of military service. With the assistance of the United 
States Attorney,3 he sued to vindicate that asserted right. The 
District Court, 383 F. Supp. 880 (ND Ala. 1974), and the 
Court of Appeals for the Fifth Circuit, 542 F. 2d 650 (1976), 
agreed with Davis. Because of the importance of the issue 
and a conflict among the Circuits,4 we granted certiorari, 429 
U. S. 1037.5 We affirm.

*Briefs of amici curiae urging reversal were filed by Hugh M. Finneran 
for PPG Industries, Inc.; and by Carl E. Sanders, Michael C. Murphy, 
and John L. Taylor, Jr., for Lockheed-Georgia Co., a division of Lockheed 
Aircraft Corp.

1 Employees do not become eligible to participate in the plan until 
they have worked for one year. See infra, at 590.

2 Section 459 (b) has been recodified, without substantial change, as 
38 U. S. C. § 2021 (1970 ed., Supp. V).

* See 50 U. S. C. App. § 459 (d), now codified at 38 U. S. C. § 2022 
(1970 ed., Supp. V).

4 Compare Jackson v. Beech Aircraft Corp., 517 F. 2d 1322 (CAIO
1975) and Litwicki v. Pittsburgh Plate Glass Industries, Inc., 505 F. 2d 

[Footnote 5 is on page 583]
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I
The Military Selective Service Act provides the mechanism 

for manning the Armed Forces of the United States. Sec-
tion 9 of the Act evidences Congress’ desire to minimize the 
disruption in individuals’ lives resulting from the national 
need for military personnel. It seeks to accomplish this goal 
by guaranteeing veterans that the jobs they had before they 
entered the military will be available to them upon their 
return to civilian life. Specifically, § 9 requires that any 
qualified person who leaves a permanent position with any 
employer to enter the military, satisfactorily completes his 
military service, and applies for re-employment within 90 days 
of his discharge from the military,

“be restored by such employer or his successor in interest 
to such position or to a position of like seniority, status, 
and pay . . . unless the employer’s circumstances have 
so changed as to make it impossible or unreasonable to 
do so.” 50 U. S. C. App. § 459 (b) (B) (i).

Moreover, any person so restored to a position
“shall be considered as having been on furlough or leave 
of absence during his period of training and service in 
the armed forces, shall be so restored without loss of 
seniority, shall be entitled to participate in insurance or 
other benefits offered by the employer pursuant to estab-
lished rules and practices relating to employees on 
furlough or leave of absence in effect with the employer 
at the time such person was inducted into such forces, 
and shall not be discharged from such position without

189 (CA3 1974) (denying pension credit), with Smith v. Industrial Em-
ployers & Distributors Assn., 546 F. 2d 314 (CA9 1976) (granting past 
service credit and denying future service credit).

5 The grant of certiorari was limited to the first question presented, 
excluding the issue of the applicability of the Alabama statute of 
limitations.



584 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

cause within one year after such restoration.” 50 U. S. C. 
App. § 459 (c)(1).

In our first confrontation with the predecessor of § 9/ we 
held that the statutory protection against discharge within a 
year of re-employment did not protect a veteran from being 
laid off while nonveterans with greater seniority retained their 
jobs. Fishgold v. Sullivan Drydock & Repair Corp., 328 U. S. 
275 (1946). In reaching this conclusion, we announced two 
principles that have governed all subsequent interpretations 
of the re-employment rights of veterans. First, we stated that 
under the Act:

“[The veteran] does not step back on the seniority 
escalator at the point he stepped off. He steps back on at 
the precise point he would have occupied had he kept his 
position continuously during the war.” Id., at 284-285.

Congress incorporated this doctrine in succeeding re-enact-
ments of the re-employment provision. See 50 U. S. C. App. 
§ 459 (c) (2),7 The second guiding principle we identified was:

“This legislation is to be liberally construed for the 
benefit of those who left private life to serve their country 
in its hour of great need. . . . And no practice of 
employers or agreements between employers and unions 
can cut down the service adjustment benefits which

6 The Selective Training and Service Act of 1940, c. 720, § 8 (b), 54 
Stat. 890.

7 “It is declared to be the sense of the Congress that any person who is 
restored to a position in accordance with the provisions of paragraph (A) 
or (B) of subsection (b) of this section should be so restored in such man-
ner as to give him such status in his employment as he would have 
enjoyed if he had continued in such employment continuously from the 
time of his entering the armed forces until the time of his restoration to 
such employment.”
This provision is now codified at 38 U. S. C. §2021 (b)(2) (1970 ed., 
Supp. V).
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Congress has secured the veteran under the Act.” 328 
U. S., at 285.

Our next cases were also concerned with the extent of the 
protection afforded rights that were clearly within the Act’s 
scope. Trailmobile Co. v. Whirls, 331 U. S. 40 (1947); 
Aeronautical Lodge v. Campbell, 337 U. S. 521 (1949); Oakley 
v. Louismile & N. R. Co., 338 U. S. 278 (1949). More recently, 
however, our efforts have been directed at determining whether 
a particular right claimed by a veteran is an aspect of the 
“seniority” which the Act protects. We have been unable to 
rely on either the language or the legislative history of the Act 
when making these determinations, for neither contains a 
definition of “seniority.”

We first faced this problem in McKinney v. Missouri- 
K.-T. R. Co., 357 U. S. 265 (1958). McKinney had been 
re-employed at a higher level than he had attained when he 
left for military service, with seniority in his new position 
dating from his return to work. When his job was abolished, 
he claimed that his seniority at the higher level should have 
dated from the time he would have been eligible to reach that 
level had he not served in the military. This Court rejected 
his claim because of the contingent nature of his expectation 
of being promoted from the job he previously held. That 
promotion, the Court found, depended “not simply on senior-
ity or some other form of automatic progression, but on the 
exercise of discretion on the part of the employer.” Id., at 
272. Since the promotion would not have come automatically 
had McKinney continued to ride the seniority escalator, the 
Court concluded that neither the promotion nor a seniority 
date calculated as of the time he might have been promoted 
were incidents of the “seniority” protected by the Act.8

8 “[Section] 9 (c) does not guarantee the returning serviceman a per-
fect reproduction of the civilian employment that might have been his if 
he had not been called to the colors. Much there is that might have flowed 
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Six years later, the Court again considered whether a 
veteran was entitled to a seniority date calculated as if he 
had obtained a higher level position while in the military. 
Tilton v. Missouri Pac. R. Co., 376 U. S. 169 (1964). Tilton 
had been promoted before he left the railroad to enter the 
military, but he had not worked enough days to complete the 
probationary period necessary to obtain permanent status and 
begin accumulating seniority in the higher level job. When 
he returned to the railroad, he successfully completed the 
remainder of the probationary period. The company set his 
seniority date as of the time he actually finished the proba-
tionary period; he claimed that the date should have been 
fixed as of the time he would have satisfied the probationary 
work requirement had it not been for his military service.

This Court agreed. Unlike the situation in McKinney, we 
found that the only management discretion involved was the 
decision to allow Tilton to assume probationary status in the 
higher level position, and that discretion had been exercised 
before he entered the military. Tilton’s satisfactory comple-
tion of the probationary period after he was reinstated by the 
railroad was sufficient indication that he would have completed 
that period earlier if his tenure had not been interrupted by his 
service to his country. The mere possibility that his ride on 
the escalator might have been interrupted by some other 
circumstance could not be allowed to deny him the status he 
almost certainly would have obtained:

“In every veteran seniority case the possibility exists that 
work of the particular type might not have been avail-

from experience, effort, or chance to which he cannot lay claim under the 
statute. Section 9 (c) does not assure him that the past with all its 
possibilities of betterment will be recalled. Its very important but limited 
purpose is to assure that those changes and advancements in status that 
would necessarily have occurred simply by virtue of continued employment 
will not be denied the veteran because of his absence in the military 
service.” 357 U. S., at 271-272.
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able; that the veteran would not have worked satisfac-
torily during the period of his absence; that he might not 
have elected to accept the higher position; or that sickness 
might have prevented him from continuing his employ-
ment. In light of the purpose and history of this statute, 
however, we cannot assume that Congress intended pos-
sibilities of this sort to defeat the veteran’s seniority 
rights.” 376 U. S., at 180-181.

In McKinney and Tilton, the Court decided whether the 
veterans’ promotions were incidents of the “seniority” pro-
tected by the Act, but in both cases, the benefit claimed by 
the veterans—earlier seniority dates—was clearly “seniority.” 
Our most recent cases have involved claims to benefits that 
could not be so easily classified. These cases have required 
us to consider not only the relative certainty of the benefit’s 
accrual but also the nature of the benefit itself.

We first encountered this added complexity in Accardi v. 
Pennsylvania R. Co., 383 U. S. 225 (1966), a case involving a 
claim to severance pay. The petitioners in Accardi were tug-
boat firemen who had left their jobs for military service and 
had later been restored with appropriate seniority credit. 
When technological change led to the elimination of the 
position of tugboat fireman, the railroad agreed to provide 
severance pay, with the amount of the payment dependent on 
the employee’s length of “compensated service.” Since 
Accardi and his colleagues had not received compensation 
from the company during their military service, the railroad 
did not give them credit for that time when calculating their 
severance payments.

This Court ruled in favor of the firemen. It was clear that 
had the petitioners remained on their jobs, they would have 
received severance pay credit for the years they spent in the 
military. Therefore, the reasonable-certainty criterion estab-
lished in McKinney and Tilton was satisfied. The company 
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argued, however, that the payment was not based on, and so 
was not an incident of, seniority, but rather was based on total 
actual service to the railroad. While questioning the com-
pany’s argument because of the “bizarre results possible under 
the definition of ‘compensated service,’ ” 383 U. S., at 230,9 we 
rejected it because the “real nature” of the payments was com-
pensation for the lost rights and expectations that accrued as 
the employees’ longevity on the job increased. Ibid. That 
nature could not be disguised by use of a “compensated 
service” formula to calculate the amount of the payments. 
Accordingly, we concluded that

“the amount of these allowances is just as much a per-
quisite of seniority as the more traditional benefits such 
as work preference and order of lay-off and recall.” Ibid. 

Failing to credit the veterans with their military service time 
when calculating their payments therefore violated the Act’s 
requirement that they be reinstated without loss of seniority.10 

Most recently, in Foster v. Dravo Corp., 420 U. S. 92 (1975), 
we dealt with another claim for payment because of time 
spent in military service. Foster had worked for his private 
employer for seven weeks in 1967, spent 18 months in the 
military, and returned to work for the last 13 weeks of 1968. 
He claimed that he was entitled to vacation pay for both

9 It was possible for an employee to receive credit for a full year of 
“compensated service” by working only seven well-timed days during the 
year. The company defined a month of “compensated service” as any 
month during which the employee worked one or more days, and a year 
of “compensated service” was defined as 12 such months, or a major por-
tion thereof.

10 The Court also held that whatever the full scope of the statutory 
language governing “other benefits” contained in §459 (c), see supra, at 
583-584, that language was intended to add to the protections afforded the 
veteran’s seniority rights, not to lessen those protections. 383 U. S., at 
231-232. The Court’s conclusion that the severance payments were per-
quisites of seniority therefore made unnecessary consideration of the “other 
benefits” provision.
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years, although the collective-bargaining agreement granted 
full vacation benefits only for 25 weeks of work in a calendar 
year.

Again focusing on the nature of the benefit at issue, we 
rejected Foster’s claim. Vacation benefits, we held, are 
“intended as a form of short-term compensation for work 
performed,” id., at 100, not as a reward for longevity with an 
employer.11 In reaching this conclusion, we noted the work 
requirement imposed by the collective-bargaining contract, 
the proportionate increase in vacation benefits that resulted 
from overtime work, and the availability of pro rata benefits 
if an employee was laid off before he had worked the required 
number of weeks. These facts, however, were sufficient only 
to “lend substantial support,” ibid., to the employer’s argu-
ment that the vacation benefits were a form of pay for work 
done. The nature of the benefits—“the common conception 
of a vacation as a reward for and respite from a lengthy 
period of labor,” id., at 101—was decisive.

Thus, our cases have identified two axes of analysis for 
determining whether a benefit is a right of seniority secured 
to a veteran by § 9. If the benefit would have accrued, with 
reasonable certainty, had the veteran been continuously 
employed by the private employer, and if it is in the nature 
of a reward for length of service, it is a “perquisite of senior-
ity.” If, on the other hand, the veteran’s right to the benefit 
at the time he entered the military was subject to a significant 
contingency, or if the benefit is in the nature of short-term 
compensation for services rendered, it is not an aspect of 
seniority within the coverage of § 9. We evaluate respondent 
Davis’ right to pension credit for his years in the military in 
fight of these principles.

11 Under the collective-bargaining agreement in Foster, the length of an 
employee’s vacation increased with his length of continuous employment 
with the firm. The company conceded that the employee’s time in 
military service had to be counted in determining the length of his 
vacation. 420 U. S., at 101 n. 9.
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II
Alabama Power established its pension plan on July 1,1944, 

during the time Davis was in the military. The plan, which is 
funded entirely by the company, covers all “full-time regular 
employee [s]” who have completed one year of continuous 
service with the company and are at least 25 years old. App. 
58-59. Under the labor agreements and practices of the 
company, a full-time regular employee is one who, with 
limited exceptions,12 works a 40-hour week. A covered 
employee has no vested right to any benefit from the plan 
until he has completed 20 years of service, which for this 
purpose includes time spent in the military, or has completed 
15 years of service and attained the age of 50. Id., at 90-91.13 
Normal retirement age under the plan is 65, but an employee 
with 20 years of “accredited service” can elect to retire any 
time after he has reached the age of 55. App. to Pet. for Cert. 
43a-44a. Davis chose the early retirement option.

The concept of “accredited service” is a major determinant 
of the amount of benefits paid and is the source of the present 
controversy. The plan defines “accredited service” as the 
period of “future service” together with the period of “past 
service.” Id., at 34a-35a. These terms, in turn, are defined as 
an employee’s period of service after the initiation of the 
pension plan and his inclusion within it (future service) and 
his period of service prior to that date (past service). Id., at

12 The established exceptions include annual vacations, paid holidays, 
10 days of annual sick leave, which may be accumulated up to a maximum 
of 30 days, and up to three days’ leave in case of a death in the employee’s 
immediate family. In addition, longtime employees may be allowed up to 
nine months of extended sick leave.

13 The Employee Retirement Income Security Act of 1974, § 203, 88 
Stat. 854, 29 U. S. C. § 1053 (1970 ed., Supp. V), establishes vesting 
requirements more favorable to employees than those described in the 
text. This law, which generally requires vesting within 10 to 15 years, 
did not affect respondent and, insofar as is relevant to the question 
presented in this case, does not alter the nature of pension plans.
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35a. Future service is credited to an employee “for service 
rendered to the Company” as a full-time, regular employee 
and for periods of authorized leave of absence with pay. 
Employees on leave of absence without regular pay, and 
persons serving in the military, are not credited with future 
service during their absence from the company. Id., at 40a.14 
Retirement benefits are calculated by the use of formulas in 
which years of accredited service are multiplied by an earnings 
factor.16 Had Davis received accredited service for the time 
he spent in the military, his monthly pension payment would 
have been $216.06 rather than the $198.95 to which the com-
pany said he was entitled.

It is clear that the reasonable-certainty requirement of 
McKinney and Tilton is satisfied in this case. Respondent’s 
work history both before and after his military tour of duty 
demonstrates that if he had not entered the military, he would 
almost certainly have accumulated accredited service for the 
period between March 18, 1943, and October 8, 1945. Unpre-
dictable occurrences might have intervened, but “we cannot 

14 A limited exception to this rule, see App. 61-62, was not applicable 
to Davis.

15 Davis’ pension payment is calculated under § V4 (b) (ii) of the plan. 
That section provides:
“The minimum Retirement Income payable after January 1, 1966 to an 
employee included in the Plan retiring from the service of the Company 
after January 1, 1966 at his Early Retirement Date (before adjustment for 
Provisional Payee designation, if any) shall be an amount equal to 1% of 
his monthly earnings on his Early Retirement Date multiplied by his 
years of Accredited Service, reduced by [specified amounts].” App. 70.
“Normal retirement income” under the plan is calculated by reference 
to specified percentages of an employee’s earnings, exclusive of overtime, 
during his years with the company. Id., at 65-68, 73. The amount to 
which an employee would be entitled under the “normal retirement income” 
formula has, however, been periodically adjusted upward by formulas 
which, like the formula applicable to Davis, call for multiplication of a 
percentage of recent earnings by the number of years of accredited 
service. See id., at 74-84.
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assume that Congress intended possibilities of this sort to 
defeat the veteran’s seniority rights.” Tilton v. Missouri Pac. 
R. Co., 376 U. S., at 181.

Alabama Power contends, however, that pension payments 
should be viewed as compensation for service rendered, like 
the vacation payments in Foster, rather than as a perquisite 
of seniority like the severance payments in Accardi. The 
company argues that the definition of accredited service in 
terms of full-time service to the company is a bona fide, 
substantial work requirement which, under Foster, “is strong 
evidence that the benefit in question was intended as a form 
of compensation.” 420 U. S., at 99. Since § 9 does not grant 
veterans the right to compensation for work they have not 
performed, Alabama Power concludes that Davis is not 
entitled to his claimed pension increase.

As we noted in our discussion of Foster, that case turned on 
the nature of vacation benefits, not on the particular formula 
by which those benefits were calculated. Even the most 
traditional kinds of seniority privileges could be as easily tied 
to a work requirement as to the more usual criterion of time 
as an employee. Yet, as we held in Fishgold, “no practice of 
employers . . . can cut down the service adjustment benefits 
which Congress has secured the veteran under the Act.” 328 
U. S., at 285. We must look beyond the overly simplistic 
analysis suggested by Alabama Power to the nature of the 
payments.

It is obvious that pension payments have some resemblance 
to compensation for work performed. Funding a pension 
program is a current cost of employing potential pension 
recipients, as are wages. The size of pension benefits is a 
subject of collective bargaining,16 and future benefits may be

16 InLand Steel Co. v. NLRB, 170 F. 2d 247 (CA7 1948), cert, denied 
on this issue, 336 U. S. 960 (1949), aff’d on other grounds, Steelworkers n . 
NLRB, 339 U. S. 382 (1950). The company contends that Inland Steel 
holds that pensions are “wages” and that they must therefore be classified
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traded off against current compensation.17 The same observa-
tions, however, can be made about any benefit and therefore 
are of little assistance in determining whether a particular 
benefit recompenses labor or rewards longevity with an 
employer.

Other aspects of pension plans like the one established by 
petitioner18 suggest that the “true nature” of the pension 
payment is a reward for length of service. The most signif-
icant factor pointing to this conclusion is the lengthy period 
required for pension rights to vest in the employee. It is 
difficult to maintain that a pension increment is deferred 
compensation for a year of actual service when it is only the 
passage of years in the same company’s employ, and not the 
service rendered, that entitles the employee to that increment.

as “other benefits,” see n. 10, supra, under the Military Selective Service 
Act. Inland Steel concluded, however, only that pensions are a mandatory 
subject of collective bargaining under the National Labor Relations Act 
(NLRA) because they are either wages “or other conditions of employ-
ment.” 170 F. 2d, at 249-255. Even if pensions are “wages” for the 
purposes of the NLRA, that classification would not control their treat-
ment under the very different statute at issue in this case. Cf. United 
States n . Embassy Restaurant, 359 U. S. 29, 33 (1959) (payments to union 
welfare fund may be “wages” under NLRA but not under Bankruptcy 
Act).

17 Cf. S. Slichter, J. Healy, & E. Livemash, The Impact of Collective 
Bargaining on Management 373 (1960) (pension plans encouraged during 
World War II by difficulty of obtaining general wage increases).

18 Petitioner’s plan is a “defined benefit” plan, under which the benefits 
to be received by employees are fixed and the employer’s contribution is 
adjusted to whatever level is necessary to provide those benefits. The 
other basic type of pension is a “defined contribution” plan, under which 
the employer’s contribution is fixed and the employee receives whatever 
level of benefits the amount contributed on his behalf will provide. See 
29 U. S. C. §§ 1002 (34), (35) (1970 ed., Supp. V); Note, Fiduciary Stand-
ards and the Prudent Man Rule Under the Employee Retirement Income 
Security Act of 1974, 88 Harv. L. Rev. 960, 961-963 (1975). We intimate 
no views on whether defined contribution plans are to be treated differ-
ently from defined benefit plans under the Military Selective Service Act.
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Moreover, because of the vesting requirement and the use of 
payment formulas that depend on earnings at the time of 
retirement, both the cost to the employer and the payment to 
the employee for each year of service depend directly on the 
length of time the employee continues to work for that 
employer. Periodic adjustments of the benefit formulas to 
account for unanticipated increases in living costs, see App. 
74r-84, emphasize the dissociation of payment levels from the 
work that Alabama Power claims the payments compensate.

The function of pension plans in the employment system 
also supports respondent’s claim. A pension plan assures 
employees that by devoting a large portion of their working 
years to a single employer, they will achieve some financial 
security in their years of retirement. By rewarding lengthy 
service, a plan may reduce employee turnover and training 
costs and help an employer secure the benefits of a stable work 
force. See D. McGill, Fundamentals of Private Pensions 
21-23 (3d ed. 1975). In addition, by providing economic 
security in retirement, pension plans encourage longtime 
employees whose working efficiency may be on the decline to 
retire and make way for younger workers. Id., at 21—22; 
S. Slichter, J. Healey, & E. Livernash, The Impact of Collective 
Bargaining on Management 374 (1960). The relationship 
between pension payments and passage of time as an employee 
is central to both of these functions.

We conclude, therefore, that pension payments are pre-
dominantly rewards for continuous employment with the same 
employer. Protecting veterans from the loss of such rewards 
when the break in their employment resulted from their 
response to the country’s military needs is the purpose of § 9. 
That purpose is fulfilled in this case by requiring Alabama 
Power to pay Davis the pension to which he would have been 
entitled by virtue of his lengthy service if he had not been 
called to the colors. Accordingly, the judgment below is 
affirmed.

It is so ordered.
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SPLAWN v. CALIFORNIA

CERTIORARI TO THE COURT OF APPEAL OF CALIFORNIA, FIRST 
APPELLATE DISTRICT

No. 76-143. Argued March 23, 1977—Decided June 6, 1977

Petitioner, who was convicted of selling obscene film in violation of 
California law, contends that portions of the instructions to the jury 
violated his First and Fourteenth Amendment rights, claiming that the 
instructions (1) allowed the jury to convict him even though it might 
otherwise have found that the film was protected under the standards 
of Miller v. California, 413 U. S. 15, because the instructions permitted 
the jury to consider motives of commercial exploitation on the part of 
persons in the chain of distribution other than petitioner, and (2) vio-
lated the prohibition against ex post facto laws, and the fair-warning 
requirement of Boude v. Columbia, 378 U. S. 347. The challenged 
instruction permitted the jury, in determining whether the film was 
utterly without redeeming social importance, to consider the circum-
stances of the sale and distribution, particularly whether such cir-
cumstances indicated that the film was being commercially exploited for 
the sake of its prurient appeal. Held:

1. The instruction violated no First Amendment rights of the peti-
tioner. The circumstances of distribution of the material are relevant 
from the standpoint of whether public confrontation with potentially 
offensive aspects of the material is being forced and are “equally 
relevant to determining whether social importance claimed for material 
in the courtroom was, in the circumstances, pretense or reality—whether 
it was the basis upon which it was traded in the marketplace or a spu-
rious claim for litigation purposes.” Ginzburg n . United States, 383 U. S. 
463, 470. See also Handing v. United States, 418 U. S. 87, 130. Pp. 
598-599.

2. Though the section of the California Penal Code that authorized 
the challenged instruction was enacted after part of the conduct for 
which petitioner was convicted but prior to his trial, that section does 
not create any new substantive offense but merely declares what type 
of evidence may be received and considered by the jury in deciding 
whether the allegedly obscene material was “utterly without redeeming 
social importance.” People v. Noroff, 67 Cal. 2d 791, 433 P. 2d 479, 
relied on by petitioner in support of his ex post facto claim, did not 
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disapprove of any use of evidence of pandering for its probative value 
on the obscenity issue but merely rejected the concept of pandering of 
nonobscene material as a separate crime under state law. Pp. 599-601.

3. There was no change in the interpretation of the elements of the 
substantive offense prohibited by California law and Bouie, supra, is 
therefore inapplicable. P. 601.

Affirmed.

Reh nq ui st , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Whi te , Bla ck mun , and Pow el l , JJ., joined. Bre nn an , J., 
filed a dissenting opinion, in which Ste wa rt  and Mars hal l , JJ., joined, 
post, p. 601. Ste wa rt , J., filed a dissenting opinion, in which Bre nn an  
and Mar sha ll , JJ., joined, post, p. 602. Stev en s , J., filed a dissenting 
opinion, in which Bre nna n , Ste wa rt , and Mar sha ll , J J., joined, post, 
p. 602.

Arthur Wells, Jr., argued the cause and filed a brief for 
petitioner.

William D. Stein, Deputy Attorney General of California, 
argued the cause for respondent. With him on the brief were 
Evelle J. Younger, Attorney General, Jack R. Winkler, Chief 
Assistant Attorney General, Edward P. O’Brien, Assistant 
Attorney General, and Alvin J. Knudson, Deputy Attorney 
General.*

Mr . Justi ce  Rehnqui st  delivered the opinion of the Court.
Petitioner Splawn was convicted in 1971 of the sale of two 

reels of obscene film, a misdemeanor violation of California 
Penal Code §311.2 (West 1970). After the conviction was 
affirmed on appeal by the California First District Court of 
Appeal and the State Supreme Court denied review, this Court 
granted certiorari, vacated the judgment, and remanded for 
consideration in light of our decision in Miller v. California, 
413 U. S. 15 (1973), which had set forth the standards by

^Charles H. Keating, Jr., and James J. Clancy filed a brief for Citizens 
for Decency Through Law, Inc., as amicus curiae urging affirmance.
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which the constitutionality of § 311.2 was to be determined. 
After the State Supreme Court ruled that the statute satisfied 
the requirements articulated in Miller, see Bloom v. Municipal 
Court, 16 Cal. 3d 71, 545 P. 2d 229 (1976), the Court of Appeal 
again affirmed the conviction and the California Supreme 
Court denied petitioner’s motion for a hearing.

We again granted certiorari, 429 U. S. 997 (1976), to con-
sider petitioner’s assorted contentions that his conviction must 
be reversed because portions of the instructions given to the 
jury during his trial render his conviction violative of the First 
and Fourteenth Amendments. He claims that the instruction 
allowed the jury to convict him even though it might otherwise 
have found the material in question to have been protected 
under the Miller standards. He also contends that the same 
portions of the instructions render his conviction invalid by 
reason of the constitutional prohibition against ex post facto 
laws and the requirement of fair warning in the construction of 
a criminal statute enunciated in Bouie v. City of Columbia, 
378 U. S. 347 (1964). We consider these contentions in light 
of the fact that petitioner has abandoned any claim that the 
material for the selling of which he was convicted could not be 
found to be obscene consistently with the First and Fourteenth 
Amendments, and any claim that the California statute under 
which he was convicted does not satisfy the requirements 
articulated in Miller, supra.

As it was understood by the California Court of Appeal, 
petitioner’s challenge is leveled against the following portion 
of the instructions:

“In determining the question of whether the allegedly 
obscene matter is utterly without redeeming social im-
portance, you may consider the circumstances of sale and 
distribution, and particularly whether such circumstances 
indicate that the matter was being commercially exploited 
by the defendants for the sake of its prurient appeal. 
Such evidence is probative with respect to the nature of 
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the matter and can justify the conclusion that the matter 
is utterly without redeeming social importance. The 
weight, if any, such evidence is entitled [to] is a matter 
for you, the Jury, to determine.

“Circumstances of production and dissemination are 
relevant to determining whether social importance 
claimed for material was in the circumstances pretense 
or reality. If you conclude that the purveyor’s sole 
emphasis is in the sexually provocative aspect of the 
publication, that fact can justify the conclusion that the 
matter is utterly without redeeming social importance.” 
App. 38-39.

There is no doubt that as a matter of First Amendment 
obscenity law, evidence of pandering to prurient interests in 
the creation, promotion, or dissemination of material is rele-
vant in determining whether the material is obscene. Ham- 
ling v. United States, 418 U. S. 87, 130 (1974); Ginzburg v. 
United States, 383 U. S. 463, 470 (1966). This is so partly 
because, as the Court has pointed out before, the fact that 
the accused made such an appeal has a bearing on the ultimate 
constitutional tests for obscenity:

“The deliberate representation of petitioners’ publica-
tions as erotically arousing, .for example, stimulated the 
reader to accept them as prurient; he looks for titillation, 
not for saving intellectual content. Similarly, such repre-
sentation would tend to force public confrontation with 
the potentially offensive aspects of the work; the brazen-
ness of such an appeal heightens the offensiveness of the 
publications to those who are offended by such material. 
And the circumstances of presentation and dissemination 
of material are equally relevant to determining whether 
social importance claimed for material in the courtroom 
was, in the circumstances, pretense or reality—whether 
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it was the basis upon which it was traded in the market-
place or a spurious claim for litigation purposes.” Ibid.

Petitioner’s interpretation of the challenged portions of the 
instructions in his case is that they permitted the jury to con-
sider motives of commercial exploitation on the part of per-
sons in the chain of distribution of the material other than 
himself. We upheld a similar instruction in Hamling, supra, 
however, wherein the jury was told that it could consider 
“whether the materials had been pandered, by looking to 
their ‘[m]anner of distribution, circumstances of production, 
sale, . . . advertising ... [, and] editorial intent . . . ? This 
instruction was given with respect to both the Illustrated 
Report and the brochure which advertised it, both of which 
were at issue in the trial.” 418 U. S., at 130.

Both Hamling and Ginzburg were prosecutions under fed-
eral obscenity statutes in federal courts, where our authority 
to review jury instructions is a good deal broader than is our 
power to upset state-court convictions by reason of instructions 
given during the course of a trial. See Cupp v. Naughten, 
414 U. S. 141 (1973) ; Henderson n . Kibbe, ante, p. 145. We 
can exercise the latter authority only if the instruction renders 
the subsequent conviction violative of the United States Con-
stitution. Questions of what categories of evidence may be 
admissible and probative are otherwise for the courts of the 
States to decide. We think Hamling, supra, and Ginzburg, 
supra, rather clearly show that the instruction in question 
abridges no rights of petitioner under the First Amendment as 
made applicable to the States by the Fourteenth Amendment.

But petitioner contends that even though this be so, the 
particular portions of the instructions of which he complains 
were given pursuant to a statute enacted after the conduct 
for which he was prosecuted. In his view, therefore, his con-
viction both violates the constitutional prohibition against ex 
post facto laws, see Calder v. Bull, 3 Dall. 386, 390 (1798), 
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and failed to give him constitutionally fair warning of the 
prohibited conduct with which he was charged. Bouie v. 
Columbia, supra. We find these contentions to be without 
merit, and we reject them.

The section of the California Penal Code defining the sub-
stantive misdemeanor with which petitioner was convicted, 
§ 311.2, was in full force and effect at all times relevant to 
petitioner’s conduct. California Penal Code § 311 (a) (West 
1970), which authorized the above-quoted instructions, was 
enacted after part of the conduct for which he was convicted 
but prior to his trial. That section, however, does not create 
any new substantive offense, but merely declares what type of 
evidence may be received and considered in deciding whether 
¿the matter in question was “utterly without redeeming social 
importance.”

Petitioner’s ex post facto argument is based on his reading 
of an earlier decision of the Supreme Court of California, 
People v. Noroff, &7 Cal. 2d 791, 433 P. 2d 479 (1967). His 
view is that under that case evidence such as was admitted 
here would not have been admissible at his trial on the sub-
stantive offense but for the enactment of §311 (a)(2). He 
claims that such a change in procedural rules governing his 
trial amounts to the enactment of an ex post facto law in viola-
tion of Art. I, § 9, cl. 3. The California Court of Appeal’s 
opinion in this case rejected that contention, and since it is a 
contention which must in the last analysis turn on a proper 
reading of the California decisions, such a determination by 
the California Court of Appeal is entitled to great weight in 
evaluating petitioner’s constitutional contentions.

The Court of Appeal, commenting on Noroff, said with 
respect to the California Supreme Court’s decision in that 
case:

“The court did not, however, disapprove of any use of 
evidence of pandering for its probative value on the issue 
of whether the material was obscene. It merely rejected 
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the concept of pandering of nonobscene material as a 
separate crime under the existing laws of California.” 
App. to Pet. for Cert. ix.

We accept this conclusion of the California Court of Appeal, 
and therefore find it unnecessary to determine whether if 
§311 (a) (2) had permitted the introduction of evidence which 
would have been previously excluded under California law, 
petitioner would have had a tenable claim under the Ex Post 
Facto Clause of the United States Constitution.

Bouie v. City of Columbia, supra, holds that the elements of 
a statutory offense may not be so changed by judicial interpre-
tation as to deny to accused defendants fair warning of the 
crime prohibited. No such change in the interpretation of 
the elements of the substantive offense prohibited by Cal-
ifornia law took place here, and petitioner may therefore 
derive no benefit from Bouie.

We thus find no merit in petitioner’s claims based on First 
and Fourteenth Amendment protection of nonobscene matter, 
the constitutional prohibition against ex post facto laws, or 
Bouie v. City of Columbia. We have considered petitioner’s 
other claims, which appear to be variations on the same theme, 
and likewise reject them. The judgment of the California 
Court of Appeal is

Affirmed.

Mr . Justice  Brennan , with whom Mr . Justice  Stewart  
and Mr . Justice  Marshall  join, dissenting.

The California courts, in response to our remand for recon-
sideration in light of Miller v. California, 413 U. S. 15 (1973), 
reaffirmed petitioner’s 1971 conviction of selling obscene films 
in.violation of California Penal Code § 311.2 (West 1970). I 
would reverse the conviction. I adhere to my view expressed 
in Miller that this statute is “unconstitutionally overbroad, 
and therefore invalid on its face.” 413 U. S., at 47 (Brennan , 
J., dissenting). See also Pendleton v. California, 423 U. S.



602 OCTOBER TERM, 1976

Stev en s , J., dissenting 431U. 8.

1068 (1976) (Brennan , J., dissenting from dismissal of ap-
peal); Sandquist v. California, 423 U. S. 900, 901 (1975) 
(Brennan , J., dissenting from denial of certiorari); Tobalina 
v. California, 419 U. S. 926 (1974) (Brennan , J., dissenting 
from denial of certiorari); Kaplan v. California, 419 U. S. 915 
(1974) (Brennan , J., dissenting from denial of certiorari); 
Blank v. California, 419 U. S. 913 (1974) (Brennan , J., dis-
senting from denial of certiorari).

Mr . Justice  Stewart , with whom Mr . Just ice  Brennan  
and Mr . Justice  Marshall  join, dissenting.

In my view the statute under which the petitioner was 
convicted is constitutionally invalid on its face. Accordingly, 
I have joined Mr . Justice  Brennan ’s  dissent.

But even if, as the Court believes, the statute itself is not 
invalid, Mr . Justice  Stevens  has surely demonstrated that 
this petitioner was unconstitutionally convicted under it. On 
that basis, I also join the dissenting opinion of Mr . Justi ce  
Stevens .

Mr . Just ice  Stevens , with whom Mr . Just ice  Brennan , 
Mr . Justice  Stewar t , and Mr . Just ice  Marshall  join, 
dissenting.

Under the trial court’s instructions, the jury may have 
determined that the films sold by the petitioner had some 
social significance and therefore were not in themselves ob-
scene, but nevertheless found him guilty because they were 
advertised and sold as “sexually provocative.”1 A conviction 
pursuant to such an instruction should not be allowed to stand.

Truthful statements which are neither misleading nor of-
fensive are protected by the First Amendment even though

1 The relevant instruction is quoted by the Court, ante, at 597-598. I 
would emphasize this sentence: “If you conclude that the purveyor’s sole 
emphasis is in the sexually provocative aspect of the publication, that fact 
can justify the conclusion that the matter is utterly without redeeming 
social importance.”
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made for a commercial purpose. Virginia Pharmacy Bd. v. 
Virginia Consumer Council, 425 U. S. 748. Nothing said 
on petitioner’s behalf in connection with the marketing of 
these films was false, misleading, or even arguably offensive 
either to the person who bought them or to an average member 
of the community. The statements did make it clear that 
the films were “sexually provocative,” but that is hardly a 
confession that they were obscene. And, if they were not 
otherwise obscene, I cannot understand how these films lost 
their protected status by being truthfully described.2

Even if the social importance of the films themselves is 
dubious, there is a definite social interest in permitting them 
to be accurately described. Only an accurate description can 
enable a potential viewer to decide whether or not he wants 

2 Ginzburg v. United States, 383 U. S. 463, does not foreclose this analy-
sis because it was decided before the Court extended First Amendment 
coverage to commercial speech. Ginzburg cannot survive Virginia Phar-
macy. Ginzburg is based on the premise that advertising the character 
of the material may “catch the salaciously disposed,” 383 U. S., at 472, 
and “stimulat[e] the reader to accept them as prurient,” id., at 470. But 
Mr . Just ic e Bla ck mu n ’s opinion for the Court in Virginia Pharmacy 
makes it clear:
“There is ... an alternative to this highly paternalistic approach. That 
alternative is to assume that this information is not in itself harmful, that 
people will perceive their own best interests if only they are well enough 
informed, and that the best means to that end is to open the channels of 
communication rather than to close them. ... It is precisely this kind 
of choice, between the dangers of suppressing information, and the dangers 
of its misuse if it is freely available, that the First Amendment makes for 
us.” 425 U. S., at 770. See also Linmark Associates, Inc. v. Willingboro, 
ante, p. 85. Indeed, the case for First Amendment protection in ad-
vertising is stronger in this case than in Linmark or Virginia Pharmacy. 
For to ban advertising of a book or film is to suppress the book or film 
itself.

Mr . Just ice  Bren na n  does not join this footnote. Because he agrees 
that the California Legislature’s retroactive adoption of Ginzburg violates 
the Ex Post Facto Clause, n. 4, infra, we need not in his view decide 
the question whether Ginzburg survives Virginia Pharmacy.
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to see them. Signs which identify the “adult” character of 
a motion picture theater or of a bookstore convey the message 
that sexually provocative entertainment is to be found within; 
under the jury instructions which the Court today finds ac-
ceptable, these signs may deprive otherwise nonobscene matter 
of its constitutional protection. Such signs, however, also 
provide a warning to those who find erotic materials offensive 
that they should shop elsewhere for other kinds of books, 
magazines, or entertainment. Under any sensible regulatory 
scheme, truthful description of subject matter that is pleasing 
to some and offensive to others ought to be encouraged, not 
punished.3

I would not send Mr. Splawn to jail for telling the truth 
about his shabby business.4

3 It is ironic that in upholding obscenity laws this Court has stressed 
the State’s “legitimate interest in prohibiting dissemination or exhibition of 
obscene material when the mode of dissemination carries with it a sig-
nificant danger of offending the sensibilities of unwilling recipients or of 
exposure to juveniles.” Miller v. California, 413 U. S. 15, 18-19 (foot-
note omitted).

41 must also record my dissent from the Court’s disposition of peti-
tioner’s ex post facto argument.

In People y. Noroff, 58 Cal. Rptr. 172 (1967), the California Court of 
Appeal reversed a trial judge who had determined the obscenity issue before 
trial solely on the basis of the materials themselves. Relying on Ginzburg, 
the Court of Appeal held that the prosecution should have been allowed 
to present evidence of pandering; “although the ultimate constitutional 
fact in issue remains a question of law to be decided by the court, it will be 
a rare case . . . when a trial court may properly undertake to determine 
this issue prior to trial by a mere examination of the material itself 
unaided by expert testimony or evidence relating to the conduct of 
defendant in connection with the material.” 58 Cal. Rptr., at 177.

The California Supreme Court reversed, and rejected the argument “that 
the trial court should have permitted the prosecution to go to the jury 
with evidence bearing upon the defendant’s 'pandering’ of the magazine 
in question.” 67 Cal. 2d 791, 793, 433 P. 2d 479, 480 (1967). The court 
also expressly rejected an argument that an earlier California case had
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adopted “a ‘pandering’ concept similar to that elaborated in Ginzburg 
in the context of the federal obscenity statute.” Id., at 793 n. 4, 433 
P. 2d, at 480 n. 4.

After petitioner’s offense, the California Legislature retroactively adopted 
Ginzburg by statute. In my view, petitioner had the right to rely on the 
Nor off decision, and to believe that he was entitled to truthfully advertise 
otherwise nonobscene material. The Ex Post Facto Clause “reflect[s] the 
strong belief of the Framers of the Constitution that men should not have 
to act at their peril, fearing always that the State might change its mind 
and alter the legal consequences of their past acts so as to take away their 
lives, their liberty or their property.” El Paso v. Simmons, 379 U. S. 497, 
522 (Black, J., dissenting).
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UNITED STATES v. RAMSEY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT

No. 76-167. Argued March 30, 1977—Decided June 6, 1977

Title 19 U. S. C. § 482 and implementing postal regulations authorize 
customs officials to inspect incoming international mail when they have 
a “reasonable cause to suspect” that the mail contains illegally imported 
merchandise, although the regulations prohibit the reading of corre-
spondence absent a search warrant. Acting pursuant to the statute and 
regulations, a customs inspector, based on the facts that certain incoming 
letter-sized airmail envelopes were from Thailand, a known source of 
narcotics, and were bulky and much heavier than a normal airmail letter, 
opened the envelopes for inspection at the General Post Office in New 
York City, considered a “border” for border-search purposes, and 
ultimately the envelopes were found to contain heroin. Respondents 
were subsequently indicted for and convicted of narcotics offenses, the 
District Court having denied their motion to suppress the heroin. The 
Court of Appeals reversed, holding that the border-search exception to 
the Fourth Amendment’s warrant requirement applicable to persons, 
baggage, and mailed packages did not apply to the opening of interna-
tional mail, and that the Constitution requires that before such mail is 
opened a showing of probable cause must be made and a warrant 
obtained. Held:

1. Under the circumstances, the customs inspector had “reasonable 
cause to suspect” that there was merchandise or contraband in the 
envelopes, and therefore the search was plainly authorized by the 
statute. Pp. 611-616.

2. The Fourth Amendment does not interdict the actions taken by the 
inspector in opening and searching the envelopes. Pp. 616-625.

(a) Border searches without probable cause and without a warrant 
are nonetheless “reasonable” within the meaning of the Fourth Amend-
ment. Pp. 616-619.

(b) The inclusion of international mail withih the border-search 
exception does not represent any “extension” of that exception. The 
exception is grounded in the recognized right of the sovereign to control, 
subject to substantive limitations imposed by the Constitution, who and 
what may enter the country, and no different constitutional standards 
should apply simply because the envelopes were mailed, not carried—the 
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critical fact being that the envelopes cross the border and enter the 
country, not that they are brought in by one mode of transportation 
rather than another. It is their entry into the country from without it 
that makes a resulting search “reasonable.” Pp. 619-621.

(c) The border-search exception is not based on the doctrine of 
“exigent circumstances,” but is a longstanding, historically recognized 
exception to the Fourth Amendment’s general principle that a warrant 
be obtained. Pp. 621-622.

(d) The opening of international mail under the guidelines of the 
statute only when the customs official has reason to believe the mail 
contains other than correspondence, while the reading of any corre-
spondence inside the envelopes is forbidden by the regulations, does not 
impermissibly chill the exercise of free speech under the First Amend-
ment, and any “chill” that might exist under such circumstances is not 
only “minimal” but is also wholly subjective. Pp. 623-624.

176 U. S. App. D. C. 67, 538 F. 2d 415, reversed.

Reh nq ui st , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Ste wa rt , Whi te , Pow ell , and Bla ck mun , JJ., joined. 
Pow el l , J., filed a concurring opinion, post, p. 625. Ste ve ns , J., filed a 
dissenting opinion, in which Bren na n  and Mars ha ll , JJ., joined, post, 
p. 625.

Kenneth S. Geller argued the cause for the United States. 
On the brief were Solicitor General Bork, Assistant Attorney 
General Thornburgh, and Jerome M. Feit.

Allan M. Palmer argued the cause and filed a brief for 
respondent Ramsey. Irving R. M. Panzer, by appointment of 
the Court, 429 U. S. 916, argued the cause and filed a brief for 
respondent Kelly.*

Mr . Just ice  Rehnqui st  delivered the opinion of the Court.
Customs officials, acting with “reasonable cause to suspect” 

a violation of customs laws, opened for inspection incoming 
international letter-class mail without first obtaining a search 
warrant. A divided Court of Appeals for the District of Co-

* Melvin L. Wulf, Joel M. Gora, and Jack D. Novik filed a brief for the 
American Civil Liberties Union as amicus curiae urging affirmance.
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lumbia Circuit held, contrary to every other Court of Appeals 
which has considered the matter,1 that the Fourth Amend-
ment forbade the opening of such mail without probable 
cause and a search warrant. 176 U. S. App. D. C. 67, 538 F. 
2d 415. We granted the Government’s petition for certiorari 
to resolve this Circuit conflict. 429 U. S. 815. We now 
reverse.

I
Charles W. Ramsey and James W. Kelly jointly commenced 

a heroin-by-mail enterprise in the Washington, D. C., area. 
The process involved their procuring of heroin, which was 
mailed in letters from Bangkok, Thailand, and sent to various 
locations in the District of Columbia area for collection. Two 
of their suppliers, Sylvia Bailey and William Ward, who were 
located in West Germany, were engaged in international nar-
cotics trafficking during the latter part of 1973 and the early 
part of 1974. West German agents, pursuant to court- 
authorized electronic surveillance, intercepted several trans- 
Atlantic conversations between Bailey and Ramsey during 
which their narcotics operation was discussed. By late Jan-
uary 1974, Bailey and Ward had gone to Thailand. Thai 

1 Several Courts of Appeals have held that international letter-class mail 
may be opened, pursuant to a border search, without probable cause and 
without a warrant. United States v. Milroy, 538 F. 2d 1033 (CA4), cert, 
denied, 426 U. 8, 924 (1976); United States v. King, 517 F. 2d 350 (CA5 
1975); United States v. Barclift, 514 F. 2d 1073 (CA9), cert, denied, 423 
U. 8. 842 (1975); United States v. Bolin, 514 F. 2d 554 (CA7 1975); 
United States v. Odland, 502 F. 2d 148 (CA7), cert, denied, 419 U. S. 1088 
(1974). Several other Courts of Appeals, in approving the warrantless 
opening of mailed packages crossing the borders, have indicated that the 
opening of international letter-class mail should be governed by the same 
standards. United States v. Doe, 472 F. 2d 982 (CA2), cert, denied, sub 
nom. Rodriguez n . United States, 411 U. S. 969 (1973); United States V. 
Beckley, 335 F. 2d 86 (CA6 1964), cert, denied, sub nom. Stone v. United 
States, 380 U. S. 922 (1965). The First Circuit has reserved the question 
of letters. United States v. Emery, 541 F. 2d 887, 888-889 (1976).
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officials, alerted to their presence by West German authorities, 
placed them under surveillance. Ward was observed mailing 
letter-sized envelopes in six different mail boxes; five of these 
envelopes were recovered; and one of the addresses in Wash-
ington, D. C., was later linked to respondents. Bailey and 
Ward were arrested by Thai officials on February 2, 1974; 
among the items seized were eleven heroin-filled envelopes 
addressed to the Washington, D. C., area, and later connected 
with respondents.

Two days after this arrest of Bailey and Ward, Inspector 
George Kallnischkies, a United States customs officer in New 
York City, without any knowledge of the foregoing events^ 
inspecting a sack of incoming international mail from Thai-
land, spotted eight envelopes that were bulky and which he 
believed might contain merchandise.2 The envelopes, all of 
which appeared to him to have been typed on the same type-
writer, were addressed to four different locations in the Wash-
ington, D. C., area. Inspector Kallnischkies, based on the 
fact that the letters were from Thailand, a known source of 
narcotics, and were “rather bulky,” suspected that the en-
velopes might contain merchandise or contraband rather than 
correspondence. He took the letters to an examining area 
in the post office, and felt one of the letters: It “felt like there 
was something in there, in the envelope. It was not just 
plain paper that the envelope is supposed to contain.” He 
weighed one of the envelopes, and found it weighed 42 grams, 
some three to six times the normal weight of an airmail letter. 
Inspector Kallnischkies then opened that envelope:3

“In there I saw some cardboard and between the card-
board, if I recall, there was a plastic bag containing a 

2 The mail was inspected at the General Post Office in New York City, 
where incoming international air mail landing at Kennedy Airport is taken 
for routing and customs inspections. There is no dispute that this is the 
“border” for purposes of border searches, see n. 11, infra.

3 Inspector Kallnischkies also testified that his “normal procedure,” when
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white powdered substance, which, based on experience, I 
knew from Thailand would be heroin.

“I went ahead and removed a sample. Gave it a field 
test, a Marquis Reagent field test, and I had a positive 
reaction for heroin.” App. 32.

He proceeded to open the other seven envelopes which “in a 
lot of ways were identical”; examination revealed that at 
least the contents were in fact identical: each contained heroin.

The envelopes were then sent to Washington in a locked 
pouch where agents of the Drug Enforcement Administration, 
after obtaining a search warrant, opened the envelopes again 
and removed most of the heroin.4 The envelopes were then 
resealed, and six of them were delivered under surveillance. 
After Kelly collected the envelopes from the three different 
addressees, rendezvoused with Ramsey, and gave Ramsey a 
brown paper bag, federal agents arrested both of them. The 
bag contained the six envelopes with heroin, $1,100 in cash, 
and “cutting” material for the heroin. The next day, in 
executing a search upon warrant of Ramsey’s residence, agents 
recovered, inter alia, two pistols.

Ramsey and Kelly were indicted, along with Bailey and 
Ward, in a 17-count indictment.5 Respondents moved to

examining envelopes from certain countries which were of a certain weight 
and bulkiness, was to “shake it a little,” and “if it moves, I know there is 
something in there that is not correspondence. It is merchandise and I 
have to open it to check it out.” App. 48-49. He was unable to spe-
cifically recall, however, whether or not he had followed the “normal proce-
dure” in this case.

4 The Government does not seek to justify the original discovery of the 
heroin on the basis of this warrant: “[A] post-opening warrant obviously 
does not justify the original opening.” Brief for United States 4 n. 2. 
We accordingly accord no significance to the obtaining of this subsequent 
warrant.

5 Bailey and Ward, although indicted, were not tried, as they have 
remained outside the United States.
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suppress the heroin and the two pistols.6 The District Court 
denied the motions, and after a bench trial on the stipulated 
record, respondents were found guilty and sentenced to im-
prisonment for what is in effect a term of 10 to 30 years. 
The Court of Appeals for the District of Columbia Circuit, one 
judge dissenting, reversed the convictions, holding that the 
“border search exception to the warrant requirement” appli-
cable to persons, baggage, and mailed packages did not apply 
to the routine opening of international letter mail, and held 
that the Constitution requires that “before international letter 
mail is opened, a showing of probable cause be made to and a 
warrant secured from a neutral magistrate.” 176 U. S. App. 
D. C., at 73,538 F. 2d, at 421.7

II
Congress and the applicable postal regulations authorized 

the actions undertaken in this case. Title 19 U. S. C. § 482, 
a recodification of Rev. Stat. § 3061, and derived from § 3 of 
the Act of July 18, 1866, 14 Stat. 178, explicitly deals with 
the search of an “envelope”:

“Any of the officers or persons authorized to board or 
search vessels may . . . search any trunk or envelope, 
wherever found, in which he may have a reasonable 
cause to suspect there is merchandise which was imported 
contrary to law . . . .”

This provision authorizes customs officials to inspect, under 

6 The Government acknowledges that “[t]he weapons were found as a 
result of respondents’ arrests and so are ‘fruit’ of the discovery of the 
heroin. The convictions consequently must stand or fall with the heroin 
offenses.” Id., at 5 n. 4.

7 Neither court below considered whether Ramsey or Kelly had standing 
to object to the opening of the envelopes in light of the fact that none of 
the envelopes were addressed to them. The Government, however, did 
not raise the issue below, and consequently we do not reach it. United 
States v. Santana, 427 U. 8. 38, 41 n. 2 (1976).
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the circumstances therein stated, incoming international mail.8 
The “reasonable cause to suspect” test adopted by the statute 
is, we think, a practical test which imposes a less stringent 

8 Postal regulations have implemented this authority. See 19 CFR 
§ 145.2 (1976); 39 CFR § 61.1 (1975). The regulations were promulgated 
in 1971; prior to that time existing regulations did not implement the 
statutory authority. The fact that postal authorities did not open incom-
ing international letter-class mail upon “reasonable cause to suspect” prior 
to 1971 does not change our analysis.

Title 39 U. S. C. § 3623 (d), which prohibits the opening of first-class 
mail of “domestic origin,” “except under authority of a search warrant 
authorized by law . . . ,” has, by its own terms, no application to interna-
tional mail of any class. A proposed amendment, which would have im-
posed similar statutory requirements on the opening of international mail, 
was defeated on the floor of the House, 116 Cong. Rec. 20482-20483 (1970).

Our dissenting Brethren find no fewer than five separate reasons for refus-
ing to follow the unambiguous language of the statutory section. The first 
is the longstanding respect Congress has shown for “the individual’s in-
terest in private communication.” Post, at 626. But as we examine it, infra, 
at 616-619, no such support may be garnered from the history of the Fourth 
Amendment insofar as border searches are concerned. Insofar as they rely 
on the First Amendment, they ignore the limitations imposed on the 
search by the statute, infra, at 623-624, as well as by the regulations. Postu-
lating a sensitive concern for First Amendment values as of 1866 is a dif-
ficult historical exercise on the basis of available materials from that time. 
Cf. Ex parte Jackson, 96 U. S. 727 (1878) (Fourth Amendment analysis 
only). Most puzzling of all, however, is the dissent’s reliance on the de-
feated amendment, offered in 1970, when there is no dearth of available 
materials, which would have imposed a specific warrant requirement on the 
opening of international letter-class mail. Contrary to the tenor of the 
dissent, the amendment was defeated, not passed. The one bit of legislative 
history the dissent quotes, a statement of Congressman Derwinski, reflects 
only the concern that with the amendment “ ‘the problem of stopping the 
flow of narcotics and pornography would be greatly compounded.’ ” Post, 
at 626 n. 2. We do not see how any solace whatever for the dissenting posi-
tion may be derived from this sort of legislative history.

The dissent also relies on a brief colloquy on the floor of the 
Senate during the debate on the 1866 Act. The colloquy is notable both 
for its brevity and for its ambiguity. It does not distinguish between
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requirement than that of “probable cause” imposed by the 
Fourth Amendment as a requirement for the issuance of 
warrants. See United States v. King, 517 F. 2d 350, 352

mailed packages and mailed letters; it refers generally to the “ ‘examina-
tion of ... the United States mails.’ ” Post, at 627. Yet, by that time, the 
“mail” encompassed both. See 12 Stat. 704. (To the extent the colloquy 
was meant to encompass any intrusion on the “mails,” the statute has 
long since been interpreted otherwise. Cotzhausen v. Nazro, 107 U. S. 
215, 219 (1883).) Perhaps because of its brevity, the colloquy does not 
distinguish between domestic and international mail, nor does it dis-
tinguish between the searching of envelopes for contraband and the pos-
sible reading of enclosed communications. It explicitly manifests a con-
cern with § 2 as well as with § 3 of the bill. But § 2 allowed customs 
inspectors “to go on board of any vessel . . . and to inspect, search, and 
examine the same, and any person, trunk, or envelope on board . . . .” 
Section 3, however, contains a “reasonable cause to suspect” requirement 
that is not found in § 2, and the colloquy may have simply referred to a 
concern about the wholesale opening, and reading, of letters. Cf. Cong. 
Globe 39th Cong., 1st Sess., 3440-3441 (1866). The colloquy by no 
means indicates to us that Congress was concerned only with detecting 
smuggling that would be carried in “trunk”-sized packages. It is at best 
insufficient to overcome the precise and clear statutory language Congress 
actually enacted.

The dissent additionally relies on the language of the statute in 
its entirety as demonstrating a concern only with “packages of the kind 
normally used to import dutiable merchandise.” Post, at 628. But this 
assertion—assuming we as judges know what size packages dutiable mer-
chandise usuqlly comes in—is wholly contrary to the thrust of the purpose, 
and the language, of the Act. The purpose of the Act is “to Prevent 
Smuggling.” Nowhere does this purpose, however and wherever arti-
culated, reflect a concern with the physical size of the container employed 
in smuggling, nor do we possess any reliable indication that only large 
items were smuggled into this country in 1866. As for the word “enve-
lope,” it is difficult to see how our dissenting Brethren derive comfort from 
its use in the statute. The contemporary dictionary source they cite states 
that the most common use of the word “envelope” is in the sense of “ ‘the 
cover or wrapper of a document, as of a letter.’ ” Post, at 630 n. 5. We are 
quite unable to see how this, the most common usage of the word, 
reinforces the view that Congress intended only a narrow definition when 
it used the word without restriction.

The dissent also relies on a “consistent construction” over 105
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(CA5 1975); cf. Terry v. Ohio, 392 U. S. 1, 8,21-22, 27 (1968). 
Inspector Kallnischkies, at the time he opened the letters, 
knew that they were from Thailand, were bulky, were many 
times the weight of a normal airmail letter, and “felt like 
there was something in there.” Under these circumstances, 
we have no doubt that he had reasonable “cause to suspect” 
that there was merchandise or contraband in the envelopes.9

years by the Executive. Post, at 631. To the extent it relies on a con-
struction that things entering by mail are not covered by the statute, this 
reliance founders on the opinion of a former Acting Attorney General. See 
18 Op. Atty. Gen. 457 (1886). To the extent it is referring only to letter-
sized mail, the dissent nowhere demonstrates any actual interpretation by 
anyone that the congressional authority was perceived as an affirmative 
limitation on the power of the Executive to open letters at the border when 
there existed “reasonable cause” to suspect a violation of customs laws. 
The evidence marshaled by our dissenting Brethren on this point could 
be called “consistent” only by the most generous appraiser of such 
material.

The dissent’s final reliance is on the assertion that asking the 
addressee for consent to open a letter had not been proved unworkable. 
Presumably the conclusion to be drawn from this is that the Executive’s 
reason for a change in its policy is weak. But this is beside the point; 
it reflects not at all on Congress’ words or intent in 1866 or at any other 
time. That the Executive Branch may have relied on a less-than-cogent 
reason in its 1971 regulatory change has nothing to do with the interpre-
tation of an Act of Congress.

Underlying all of these reasons, apparently, is the fear that “[i]f the 
Government is allowed to exercise the'power it claims, the door will be 
open to the wholesale, secret examination of all incoming international 
letter mail.” Post, at 632. That specter is simply not presented by this 
case. As we observe, infra, at 623-624, the opening of mail is limited by a 
“reasonable cause” requirement, while the reading of letters is totally 
interdicted by regulation. It is this unwarranted speculation, and not 
the policy followed by the Executive, that poses the “serious constitutional 
question” to be avoided.

9 The Court of Appeals, it should be noted, evidently believed that 
Inspector Kallnischkies possessed sufficient information at the time the 
envelopes were opened to meet the stricter “probable cause” requirement;
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The search, therefore, was plainly authorized by the statute.10
Since the search in this case. was authorized by statute, 

we are left simply with the question of whether the search, 
nevertheless violated the Constitution. Cf. United States v. 
Brignoni-Ponce, 422 U. S. 873, 877 (1975). Specifically, we 
need not decide whether Congress conceived the statute as a 
necessary precondition to the validity of the search or whether 
it was viewed, instead, as a limitation on otherwise existing 
authority of the Executive.11 Having acted pursuant to, and 

it believed “that the facts in this case are such that, had they been pre-
sented to a magistrate, issuance of a search warrant permitting opening of 
the envelopes would have been appropriate.” 176 U. S. App. D. C. 67, 73 
n. 8, 538 F. 2d 415, 421 n. 8. Because of our disposition of this case, we 
do not reach that question.

10 In light of our conclusion that there existed “reasonable cause to suspect” 
a violation of the customs laws, we need not, and do not, decide whether 
the search would have nonetheless been authorized by other statutory 
grants of authority urged alternatively upon us by the Government. 
Title 19 U. S. C. § 482 also authorizes customs officials to “stop, search, 
and examine . . . any vehicle, beast, or person, on which or whom . . . 
they shall suspect there is merchandise which is subject to duty, or 
shall have been introduced into the United States in any manner 
contrary to law, whether by the person in possession or charge, or by, in, 
or upon such vehicle or beast, or otherwise . . . .” Title 19 U. S. C. 
§ 1582 provides, in pertinent part, that “[t]he Secretary of the Treasury 
may prescribe regulations for the search of persons and baggage . . . ; and 
all persons coming into the United States from foreign countries shall be 
liable to detention and search by authorized officers or agents of the 
Government under such regulations.”

11 Although the statutory authority authorizes searches of envelopes 
“wherever found,” 19 U. S. C. § 482, the envelopes were searched 
at the New York City Post Office as the mail was entering the United 
States. We, therefore, do not have before us the question, recently ad-
dressed in other contexts, of the geographical limits to border searches. 
See United States v. Brignoni-Ponce, 422 U. S. 873 (1975); Almeida- 
Sanchez v. United States, 413 U. S. 266 (1973). Nor do we need to 
decide whether the broad statutory authority subjects such mail to cus-
toms inspection at a place other than the point of entry into this country. 
See United States v. King, 517 F. 2d, at 354 (“[T]he envelopes had passed
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within the scope of, a* congressional Act, Inspector Kallnisch- 
kies’ searches were permissible unless they violated the 
Constitution.

Ill
A

That searches made at the border, pursuant to the long-
standing right of the sovereign to protect itself by stopping 
and examining persons and property crossing into this country, 
are reasonable simply by virtue of the fact that they occur at 
the border, should, by now, require no extended demonstra-
tion. The Congress which proposed the Bill of Rights, in-
cluding the Fourth Amendment, to the state legislatures on 
September 25, 1789, 1 Stat. 97, had, some two months prior 
to that proposal, enacted the first customs statute, Act of 
July 31, 1789, c. 5, 1 Stat. 29. Section 24 of this statute 
granted customs officials “full power and authority” to enter 
and search “any ship or vessel, in which they shall have reason 
to suspect any goods, wares or merchandise subject to duty 
shall be concealed . . . .” This acknowledgment of plenary 
customs power wTas differentiated from the more limited power 
to enter and search “any particular dwelling-house, store, 
building, or other place . . where a warrant upon “cause to 
suspect” was required.12 The historical importance of the 

an initial stage in the customs process when they were routed to Alabama, 
but they were still in the process of being delivered, and still subject to 
customs inspection”).

12 Section 23 of this customs statute provided, in pertinent part: 
“[I]t shall be lawful for the collector, or other officer of the customs, 
after entry made of any goods, wares or merchandise, on suspicion of 
fraud, to open and examine, in the presence of two or more reputable 
merchants, any package or packages thereof . . . .”

Section 24 of this customs statute provided, in pertinent part:
“[E]very collector, naval officer and surveyor, or other person specially 
appointed by either of them for that purpose, shall have full power 
and authority, to enter any ship or vessel, in which they shall have 
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enactment of this customs statute by the same Congress 
which proposed the Fourth Amendment is, we think, mani-
fest. This Court so concluded almost a century ago. In 
Boyd v. United States, 116 U. S. 616, 623 (1886), this Court 
observed:

“The seizure of stolen goods is authorized by the common 
law; and the seizure of goods forfeited for a breach of 
the revenue laws, or concealed to avoid the duties payable 
on them, has been authorized by English statutes for 
at least two centuries past; and the like seizures have 
been authorized by our own revenue acts from the com-
mencement of the government. The first statute passed 
by Congress to regulate the collection of duties, the act of 
July 31, 1789, 1 Stat. 29, 43, contains provisions to this 
effect. As this act was passed by the same Congress 
which proposed for adoption the original amendments to 
the Constitution, it is clear that the members of that 
body did not regard searches and seizures of this kind 
as ‘unreasonable,’ and they are not embraced within 
the prohibition of the amendment.” (Emphasis 
supplied.)

This interpretation, that border searches were not subject 
to the warrant provisions of the Fourth Amendment and were 
“reasonable” within the meaning of that Amendment, has been 
faithfully adhered to by this Court. Carroll v. United States, 
267 U. S. 132 (1925), after noting that “[t]he Fourth Amend-

reason to suspect any goods, wares or merchandise subject to duty shall be 
concealed; and therein to search for, seize, and secure any such goods, 
wares or merchandise; and if they shall have cause to suspect a conceal-
ment thereof, in any particular dwelling-house, store, building, or other 
place, they or either of them shall, upon application on oath or affirmation 
to any justice of the peace, be entitled to a warrant to enter such house, 
store, or other place (in the day time only) and there to search for such 
goods, and if any shall be found, to seize and secure the same for 
trial . . . .”
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ment does not denounce all searches or seizures, but only 
such as are unreasonable,” id., at 147, recognized the distinc-
tion between searches within this country, requiring probable 
cause, and border searches, id., at 153-154:

“It would be intolerable and unreasonable if a prohibi-
tion agent were authorized to stop every automobile on 
the chance of finding liquor and thus subject all persons 
lawfully using the highways to the inconvenience and 
indignity of such a search. Travellers may be so stopped 
in crossing an international boundary because of national 
self protection reasonably requiring one entering the 
country to identify himself as entitled to come in, and his 
belongings as effects which may be lawfully brought in. 
But those lawfully within the country . . . have a right to 
free passage without interruption or search unless there 
is known to a competent official authorized to search, 
probable cause for believing that their vehicles are carry-
ing contraband or illegal merchandise.” 13 (Emphasis 
supplied.)

More recently, we noted this longstanding history in 
United States v. Thirty-seven Photographs, 402 U. S. 363, 
376 (1971):

“But a port of entry is not a traveler’s home. His right 
to be let alone neither prevents the search of his luggage 
nor the seizure of unprotected, but illegal, materials when 
his possession of them is discovered during such a search. 
Customs officials characteristically inspect luggage and 
their power to do so is not questioned in this case; it is 
an old practice and is intimately associated with exclud-
ing illegal articles from the country.”

13 We do not decide whether, and under what circumstances, a border 
search might be deemed “unreasonable” because of the particularly 
offensive manner in which it is carried out. Cf. Kremen v. United States, 
353 U. S. 346 (1957); Go~Bart Importing Co. v. United States, 282 U. S. 
344, 356-358 (1931)
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In United States v. 12 200-Ft. Reels of Film, 413 U. S. 123, 
125 (1973), we observed: “Import restrictions and searches of 
persons or packages at the national borders rest on different 
considerations and different rules of constitutional law from 
domestic regulations. The Constitution gives Congress broad, 
comprehensive powers ‘[t]o regulate Commerce with foreign 
Nations.’ Art. I, § 8, cl. 3. Historically such broad powers 
have been necessary to prevent smuggling and to prevent 
prohibited articles from entry.” Finally, citing Carroll and 
Boyd, this Court stated in Almeida-Sanchez v. United States, 
413 U. S. 266, 272 (1973), that it was “without doubt” that the 
power to exclude aliens “can be effectuated by routine inspec-
tions and searches of individuals or conveyances seeking to 
cross our borders.” See also id., at 288 (White , J., dissenting).

Border searches, then, from before the adoption of the 
Fourth Amendment, have been considered to be “reasonable” 
by the single fact that the person or item in question had 
entered into our country from outside. There has never 
been any additional requirement that the reasonableness of 
a border search depended on the existence of probable cause. 
This longstanding recognition that searches at our borders 
without probable cause and without a warrant are nonetheless 
“reasonable” has a history as old as the Fourth Amendment 
itself.14 We reaffirm it now.

B
Respondents urge upon us, however, the position that 

mailed letters are somehow different, and, whatever may be 
the normal rule with respect to border searches, different 
considerations, requiring the full panoply of Fourth Amend-

14 The opinion in Carroll n . United States, 267 U. S. 132, 149 (1925), 
itself reminds us that “[t]he Fourth Amendment is to be construed in the 
light of what was deemed an unreasonable search and seizure when it was 
adopted, and in a manner which will conserve public interests as well as 
the interests and rights of individual citizens.”
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ment protections, apply to international mail. The Court of 
Appeals agreed, and felt that whatever the rule may be with 
respect to travelers, their baggage, and even mailed pack-
ages, it would not “extend” the border-search exception to 
include mailed letter-size envelopes. 176 U. S. App. D. C., at 
73, 538 F. 2d, at 421. We do not agree that this inclusion of 
letters within the border-search exception represents any 
“extension” of that exception.

The border-search exception is grounded in the recognized 
right of the sovereign to control, subject to substantive limita-
tions imposed by the Constitution, who and what may enter 
the country. It is clear that there is nothing in the rationale 
behind the border-search exception which suggests that the 
mode of entry will be critical. It was conceded at oral argu-
ment that customs officials could search, without probable 
cause and without a warrant, envelopes carried by an entering 
traveler, whether in his luggage or on his person. Tr. of Oral 
Arg. 43-44. Surely no different constitutional standard 
should apply simply because the envelopes were mailed, 
not carried. The critical fact is that the envelopes cross the 
border and enter this country, not that they are brought in by 
one mode of transportation rather than another. It is their 
entry into this country from without it that makes a resulting 
search “reasonable.”

Almost a century ago this Court rejected such a distinction 
in construing a protocol to the Treaty of Berne, 19 Stat. 604, 
which prohibited the importation of letters which might con-
tain dutiable items. Cotzhausen v. Nazro, 107 U. S. 215 
(1883). Condemning the unsoundness of any distinction 
between entry by mail and entry by other means, Mr. Justice 
Miller, on behalf of a unanimous Court, wrote, id., at 218:

“Of what avail would it be that every passenger, citizen 
and foreigner, without distinction of country or sex, is 
compelled to sign a declaration before landing, either 
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that his trunks and satchels in hand contain nothing 
liable to duty, or if they do, to state what it is, and even 
the person may be subjected to a rigid examination, if 
the mail is to be left unwatched, and all its sealed con-
tents, even after delivery to the person to whom ad-
dressed, are to be exempt from seizure, though laces, 
jewels, and other dutiable matter of great value may thus 
be introduced from foreign countries.”

The historically recognized scope of the border-search doctrine, 
suggests no distinction in constitutional doctrine stemming 
from the mode of transportation across our borders. The 
contrary view of the Court of Appeals and respondents stems, 
we think, from an erroneous reading of Carroll v. United 
States, 267 U. S., at 153, under which the Court of Appeals 
reasoned that “the rationale of the border search excep-
tion ... is based upon . . . the difficulty of obtaining a war-
rant when the subject of the search is mobile, as a car or 
person . . . .” 176 U. S. App. D. C., at 70, 538 F. 2d, at 418.15

The fundamental difficulty with this position is that the 
“border search” exception is not based on the doctrine of 
“exigent circumstances” at all. It is a longstanding, his-
torically recognized exception to the Fourth Amendent’s gen-
eral principle that a warrant be obtained, and in this respect 
is like the similar “search incident to lawful arrest” exception 
treated in United States v. Robinson, 414 U. S. 218,224 (1973). 
We think that the language in Carroll v. United States, supra, 
makes this point abundantly clear. The Carroll Court 

15 This explanation does not, and cannot, fully explain the border-search 
“exception” even if it were grounded in the “exigent circumstances” doc-
trine. For a letter may as easily be held by customs officials when it 
crosses with a traveler as it can when it crosses in the mail. Too, this 
explanation cannot explain the different treatment which the Court of 
Appeals apparently would have accorded mailed packages, which pre-
sumably may be detained as easily as letter-size envelopes.
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quoted verbatim the above-quoted language from Boyd v. 
United States, 116 U. S. 616 (1886), including the reference to 
customs searches and seizures of the kind authorized by 1 Stat. 
29, 43, as being neither “unreasonable” nor “embraced within 
the prohibition of the [Fourth] [A]mendment.” Later in the 
opinion, the Court commented that having “established that 
contraband goods concealed and illegally transported in an 
automobile or other vehicle may be searched for without a 
warrant, we come now to consider under what circumstances 
such search may be made.” 267 U. S., at 153 (emphasis sup-
plied). It then, in the passage quoted supra, at 618, distin-
guished, among these types of searches which required no 
warrant, those which required probable cause from those which 
did not: border searches did not; vehicular searches inside the 
country did. Carroll thus recognized that there was no 
“probable cause” requirement at the border. This determina-
tion simply has nothing to do with “exigent circumstances.”

The Court of Appeals also relied upon what it described 
as this Court’s refusal in recent years twice “to take an 
expansive view of the border search exception or the authority 
of the Border Patrol. See United States v. Brignoni-Ponce, 
422 U. S. 873 . . . (1975); Almeida-Sanchez v. United States, 
413 U. S. 266 .. . (1973).” 176 U. S. App. D. C., at 72, 538 
F. 2d, at 420. But, as the language from each of these 
opinions suggests, 422 U. S., at 876, 884; 413 U. S., at 272-273, 
plenary border-search authority was not implicated by our 
refusal to uphold searches and stops made at places in the 
interior of the country; the express premise for each holding 
was that the checkpoint or stop in question was not the border 
or its “functional equivalent.”

In view of the wealth of authority establishing the border 
search as “reasonable” within the Fourth Amendment even 
though there be neither probable cause nor a warrant, we 
reject the distinctions made by the Court of Appeals in its 
opinion.
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Nor do we agree that, under the circumstances presented by 
this case, First Amendment considerations dictate a full 
panoply of Fourth Amendment rights prior to the border 
search of mailed letters. There is, again, no reason to dis-
tinguish between letters mailed into the country, and letters 
carried on the traveler’s person.16 More fundamentally, 
however, the existing system of border searches has not been 
shown to invade protected First Amendment rights,17 and 
hence there is no reason to think that the potential presence 
of correspondence makes the otherwise constitutionally 
reasonable search “unreasonable.”

The statute in question requires that there be “reasonable 
cause to believe” the customs laws are being violated prior 
to the opening of envelopes. Applicable postal regulations 
flatly prohibit, under all circumstances, the reading of cor-
respondence absent a search warrant, 19 CFR § 145.3 (1976):

“No customs officer or employee shall read or authorize 
or allow any other person to read any correspondence 
contained in sealed letter mail of foreign origin unless 
a search warrant has been obtained in advance from an 
appropriate judge or U. S. magistrate which authorizes 
such action.”

Cf. 18 U. S. C. § 1702.
We are unable to agree with the Court of Appeals that the 

opening of international mail in search of customs violations, 

16 There is no reason to infer that mailed letters somehow carry with 
them a greater expectation of privacy than do letters carried on one’s 
person. Cf. 39 U. S. C. § 3623 (d).

17 There are limited justifiable expectations of privacy for incoming 
material crossing United States borders. Not only is there the longstand-
ing, constitutionally authorized right of customs officials to search incom-
ing persons and goods, but there is no statutorily created expectation of 
privacy. See 39 U. S. C. §3623 (d). See also United States v. King, 
517 F. 2d, at 354; United States v. Odland, 502 F. 2d 148 (CA7), cert, 
denied, 419 U. S. 1088 (1974); United States v. Doe, 472 F. 2d, at 985.
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under the above guidelines, impermissibly chills the exercise 
of free speech. Accordingly, we find it unnecessary to con-
sider the constitutional reach of the First Amendment in this 
area in the absence of the existing statutory and regulatory 
protection.18 Here envelopes are opened at the border only 
when the customs officers have reason to believe they contain 
other than correspondence, while the reading of any cor-
respondence inside the envelopes is forbidden. Any “chill” 
that might exist under these circumstances may fairly be 
considered not only “minimal,” United States v. Martinez- 
Fuerte, 428 U. S. 543, 560, 562 (1976); cf. United States v. 
Biswell, 406 U. S. 311, 316-317 (1972), but also wholly 
subjective.19

We therefore conclude that the Fourth Amendment does 
not interdict the actions taken by Inspector Kallnischkies in 

18 We, accordingly, have no occasion to decide whether, in the absence 
of the regulatory restrictions, speech would be “chilled,” or, if it were, 
whether the appropriate response would be to apply the full panoply of 
Fourth Amendment requirements. Cf. Roaden v. Kentucky, 413 U. S. 496, 
502-506 (1973); Terry v. Ohio, 392 U. S. 1, 19 (1968); Stanford v. Texas, 
379 U. S. 476, 485 (1965).

19 In Wolff v. McDonnell, 418 U. S. 539 (1974), this Court, in the 
context of the opening of mail from an attorney to a prisoner-client, noted 
that “freedom from censorship is not equivalent to freedom from inspec-
tion or perusal,” id., at 576. This Court held:
“As to the ability to open the mail in the presence of inmates, this could 
in no way constitute censorship, since the mail would not be read. 
Neither could it chill such communications, since the inmate^ presence 
insures that prison officials will not read the mail. The possibility that 
contraband will be enclosed in letters, even those from apparent attorneys, 
surely warrants prison officials’ opening the letters.” Id., at 577.
We deal here, of course, with borders, not prisons. Yet the power of 
customs officials to take plenary action to stop the entry of contraband 
is no less in the border-search area than in prisons. The safeguards in 
the border-search area, we think, are comparable to those found constitu-
tionally valid in Wolff.
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opening and searching the eight envelopes. The judgment of 
the Court of Appeals is, therefore,

Reversed.

Mr . Justi ce  Powell , concurring.
The statute at issue expressly authorizes customs officials 

to “search any . . . envelope” at the border where there is 
“reasonable cause to suspect” the importation of contraband. 
19 U. S. C. § 482. In view of the necessarily enhanced power 
of the Federal Government to enforce customs laws at the bor-
der, I have no doubt that this statute—requiring as a precon-
dition to the opening of mail “reasonable cause to suspect” a 
violation of law—adequately protects both First and Fourth 
Amendment rights.*

I therefore join in the judgment of the Court. On the un-
derstanding that the precedential effect of today’s decision 
does not go beyond the validity of mail searches at the border 
pursuant to the statute, I also join the opinion of the Court.

Mr . Justi ce  Stevens , with whom Mr . Justi ce  Brennan  
and Mr . Justice  Marshall  join, dissenting.

The decisive question in this case is whether Congress has 
granted customs officials the authority to open and inspect 
personal letters entering the United States from abroad with-
out the knowledge or consent of the sender or the addressee, 
and without probable cause to believe the mail contains 
contraband or dutiable merchandise.

In 1971 the Department of the Treasury and the Post Office 
Department first asserted that Congress had granted such 
authority in an awkwardly drafted statute enacted in 1866.

*As the Court notes, ante, at 623, postal regulations flatly prohibit the 
reading of “any correspondence contained in sealed letter mail of foreign 
origin unless a search warrant has been obtained . . . .” 19 CFR § 145.3 
(1976).
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Under the earlier practice, which had been consistently fol-
lowed for 105 years, customs officials were not allowed to open 
foreign mail except in the presence, and with the consent, of 
the addressees,1 unless of course a warrant supported by prob-
able cause had been first obtained. There are five reasons why 
I am convinced that Congress did not authorize the kind 
of secret searches of private mail that the Executive here 
conducted.

First, throughout our history Congress has respected the 
individual’s interest in private communication. The notion 
that private letters could be opened and inspected without 
notice to the sender or the addressee is abhorrent to the tradi-
tion of privacy and freedom to communicate protected by the 
Bill of Rights. I cannot believe that any member of the 
Congress would grant such authority without considering its 
constitutional implications.2

1 This was the procedure followed by the customs officials in Cotzhausen 
n . Nazro, 107 U. S. 215, relied upon by the Government here. For 100 
years, from 1871 to 1971, Post Office Regulations allowed incoming inter-
national letter mail to be opened only in the presence, and with the con-
sent, of the addressee. Brief for United States 20-21, nn. 12a, 14 (citing 
regulations).

2 This conviction is bolstered by the history of the defeat of the amend-
ment which would have imposed a specific warrant requirement on the
opening of international mails, ante, at 612 n. 8. The amendment was
offered during the course of House debate on the Postal Reorganization 
and Salary Adjustment Act of 1970, Title 39 U. S. C., which created the
United States Postal Service. This amendment was but one of more than 
35 amendments to the Act offered on the floor of the House that day. 116
Cong. Rec. 20481 (1970). Speaking immediately before the amendment 
was defeated, Congressman Derwinski said:

“Going beyond the constitutional debate which we do not have the time 
for this afternoon, if this amendment were to be adopted, the problem of 
stopping the flow of narcotics and pornography would be greatly 
compounded.

“I do not believe we want to legislate on such a major issue with just
10 minutes of debate.” Id., at 20483.

Under such circumstances the defeat of this amendment cannot be 
considered an expression of the will of the House of Representatives on the
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Second, the legislative history of the 1866 statute unam-
biguously discloses that this very concern was voiced during 
debate by Senator Howe, and that he was assured by the 
sponsor of the legislation that the bill would not authorize the 
examination of the United States mails. This colloquy is too 
plain to be misunderstood:

“Mr, HOWE. The second and third sections of this 
bill speak of the seizure, search, and examination of all 
trunks, packages, and envelopes. It seems to me that 
language is broad enough to cover the United States mails. 
I suppose it is not the purpose of the bill to authorize the 
examination of the United States mails.

“Mr. MORRILL [sponsor of the bill]. Of course not.
“Mr. HOWE. I propose to offer an amendment to 

prevent such a construction.
“Mr. EDMUNDS. There is no danger of such a con-

struction being placed upon this language. It is the 
language usually employed in these bills.

“Mr. HOWE. If gentlemen are perfectly confident 
that it will bear no such construction, and will receive no 
such construction, I do not care to press it.

“The PRESIDING OFFICER. The Senator from
Wisconsin withdraws his amendment.” 3

issue, but it does emphasize the reluctance of Congress to legislate in the 
area without careful consideration of the constitutional questions. See, 
e. g., 18 U. S. C. § 2510 (Omnibus Crime Control and Safe Streets Act of 
1968) (warrant required to electronically intercept wire or oral communi-
cations) ; S. Rep. No. 1097, 90th Cong., 2d Sess., 66-76, 88-108, 161-177, 
182-183, 187, 214-218, 224-226, 234-239 (1968). I do not, of course, 
imply that this incident is, in itself, sufficient to demonstrate congressional 
sensitivity to the individual interest in private communication. See ante, 
at 612 n. 8. I cannot believe, however, that the Court seriously questions 
the validity of my assumption that Congress (in 1866 as well as today) 
was indeed concerned about such matters.

3 Cong. Globe, 39th Cong., 1st Sess., 2596 (1866). After consideration 
of one more amendment the bill passed the Senate the same day.
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Third, the language of the statute itself, when read in its 
entirety, quite plainly has reference to packages of the kind 
normally used to import dutiable merchandise.4 It is true 

4 The first three sections of the Act, Further to Prevent Smuggling and 
for Other Purposes, enacted on July 18,1866, read as follows:

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That, for the purposes of this 
act, the term ‘vessel,’ whenever hereinafter used, shall be held to include 
every description of water-craft, raft, vehicle, and contrivance used or 
capable of being used as a means or auxiliary of transportation on or by 
water; and the term ‘vehicle,’ whenever hereinafter used, shall be held 
to include every description of carriage, wagon, engine, car, sleigh, sled, 
sledge, hurdle, cart, and other artificial contrivance, used or capable of 
being used as a means or auxiliary of transportation on land.

“Sec . 2. And be it further enacted, That it shall be lawful for any 
officer of the customs, including inspectors and occasional inspectors, or of 
a revenue cutter, or authorized agent of the Treasury Department, or 
other person specially appointed for the purpose in writing by a collector, 
naval officer, or surveyor of the customs, to go on board of any vessel, as 
well without as within his district, and to inspect, search, and examine the 
same, and any person, trunk, or envelope on board, and to this end, to 
hail and stop such vessel if under way, and to use all necessary force to 
compel compliance; and if it shall appear that any breach or violation of 
the laws of the United States has been committed, whereby or in conse-
quence of which, such vessel, or the goods, wares, and merchandise, or 
any part thereof, on board of or imported by such vessel, is or are Hable 
to forfeiture, to make seizure of the same, or either or any part thereof, and 
to arrest, or in case of escape, or any attempt to escape, to pursue and 
arrest any person engaged in such breach or violation: Provided, That the 
original appointment in writing of any person specially appointed as 
aforesaid shall be filed in the custom-house where such appointment is 
made.

“Sec . 3. And be it further enacted, That any of the officers or persons 
authorized by the second section of this act to board or search vessels may 
stop, search, and examine, as well without as within their respective 
districts, any vehicle, beast, or person on which or whom he or they shall 
suspect there are goods, wares, or merchandise which are subject to duty 
or shall have been introduced into the United States in any manner 
contrary to law, whether by the person in possession or charge, or by, in, 
or upon such vehicle or beast, or otherwise, and to search any trunk or 
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that buried deep in the first long sentence in § 3 of the 
Act to prevent smuggling there is an authorization to “search 
any trunk or envelope, wherever found.” I do not believe, 
however, that the word “envelope” as there used was intended 
to refer to ordinary letters. Contemporary American diction-

envelope, wherever found, in which he may have a reasonable cause to 
suspect there are goods which were imported contrary to law; and if any 
such officer or other person so authorized as aforesaid shall find any 
goods, wares, or merchandise, on or about any such vehicle, beast, or 
person, or in any such trunk or envelope, which he shall have reasonable 
cause to believe are subject to duty, or to have been unlawfully introduced 
into the United States, whether by the person in possession or charge, or 
by, in, or upon such vehicle, beast, or otherwise, he shall seize and 
secure the same for trial; and every such vehicle and beast, or either, 
together with teams or other motive-power used in conveying, drawing, or 
propelling such vehicle, goods, wares, or merchandise, and all other 
appurtenances, including trunks, envelopes, covers, and all means of con-
cealment, and all the equipage, trappings, and other appurtenances of such 
beast, team, or vehicle shall be subject to seizure and forfeiture; and if 
any person who may be driving or conducting, or in charge of any such 
carriage or vehicle or beast, or any person travelling, shall wilfully refuse 
to stop and allow search and examination to be made as herein provided, 
when required so to do by any authorized person, he or she shall, on 
conviction, be fined in any sum, in the discretion of the court convicting 
him or her, not exceeding one thousand dollars, nor less than fifty dollars; 
and the Secretary of the Treasury may from time to time prescribe 
regulations for the search of persons and baggage, and for the employment 
of female inspectors for the examination and search of persons of their own 
sex; and all persons coming into the United States from foreign countries 
shall be liable to detention and search by authorized officers or agents of 
the government, under such regulations as the Secretary of the Treasury 
shall from time to time prescribe: Provided, That no railway car or engine 
or other vehicle, or team used by any person or corporation, as common 
carriers in the transaction of their business as such common carriers shall 
be subject to forfeiture by force of the provisions of this act unless it 
shall appear that the owners, superintendent, or agent of the owner in 
charge thereof at the time of such unlawful importation or transportation 
thereon or thereby, was a consenting party, or privy to such illegal 
importation or transportation.” 14 Stat. 178-179.
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aries emphasize the usage of the word as descriptive of a 
package or wrapper as well as an ordinary letter.5 This 
emphasis is consistent with the text of the bill as originally 
introduced, which used the phrase “any trunk, or other enve-
lope.”6 Moreover, in 1866 when the Act was passed, there 
was no concern expressed in Congress about the smuggling of 
merchandise that would fit in a letter-size envelope.7 A legis-
lative decision to authorize the secret search of private mail 
would surely be expressed in plainer language than is found 
in the long statutory provision quoted in the margin; at the 
very least it would be supported by some affirmative evidence 
in the legislative history rather than the total disclaimer in 
the colloquy quoted above.

5 “A wrapper; an outward covering or case.” J. Worcester, A Diction-
ary of the English Language (1860).
“That which envelops, wraps up, encases, or surrounds; a wrapper; a 
cover; especially, the cover or wrapper of a document, as of a letter.” 
N. Webster, An American Dictionary of the English Language (Goodrich & 
Porter eds. 1869).

These are the primary definitions given for “envelope.”
6 The word “other” was deleted by amendment, Cong. Globe, 39th Cong., 

1st Sess., 2564 (1866). I recognize that one may argue that the deletion 
of the word “other” is evidence of an intent to include every kind of 
envelope rather than just those comparable to a “trunk.” It seems more 
reasonable to infer, however, that the draftsmen considered the direct 
comparison to a trunk too restrictive and merely had in mind all containers 
which performed the same kind of packaging function even though not as 
large as a trunk. It seems unrealistic to interpret this change as intended 
to broaden the statute to encompass personal mail.

7 The stated object of the 1866 Act was to prevent smuggling, especially 
from Canada along the North and Northwestern frontier:
“It has been found very difficult on our frontier during the last two years 
to prevent the system of smuggling which has been going on and increasing 
day by day. The custom-houses are defrauded and the Government is 
cheated.” Remarks of Congressman Eliot, Cong. Globe, 39th Cong., 1st 
Sess., 3419 (1866).
See also remarks of Senator Morrill, id., at 2563; of Senator Williams, 
id., at 2567.
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Fourth, the consistent construction of the statutory authori-
zation by a series of changing administrations over a span of 
105 years must be accorded great respect.8 NLRB v. Bell 
Aerospace Co., 416 U. S. 267, 274-275; Helvering v. Reynolds 
Co., 306 U. S. 110, 114—115. If the Executive perceives that 
new conditions and problems justify enlargement of the au-
thority that had been found adequate for over a century, then 
these matters should be brought to the attention of Congress. 
Cf. H. K. Porter Co. v. NLRB, 397 U. S. 99, 109.9

Finally, the asserted justification for the broad power 
claimed is so weak that it is difficult to believe that Congress 
would accept it without the most searching analysis. The fear 
the new practice is intended to overcome is that the addressee 
of a suspicious item of mail would withhold consent to open 
foreign mail, thereby necessitating the return of the item to 
the sender. But the refusal to accept delivery without dis-
closing the contents of a suspicious letter would itself be a 
fact which could be considered—along with whatever indicia 
caused the inspector to regard the item with suspicion in the 
first place—in a probable-cause determination. There is no 
reason to believe that the alternatives of probable cause or 
consent would lead to the extensive return of contraband that 

8 An 1886 opinion of Acting Attorney General Jenks made reference 
to the practice followed in Cotzhausen v. Nazro, 107 U. S. 215, a case 
which involved the opening of package mail with the consent, and in the 
presence, of the addressee. See 18 Op. Atty. Gen. 457, 458. No opinion 
of any subsequent Attorney General has construed the statute any more 
broadly.

9 In support of its argument in this Court that the 1971 regulations are 
reasonable within the meaning of the Fourth Amendment, the Government 
has assembled a plethora of statistical data obtained after the regulations 
were adopted. Such a post hoc justification cannot, of course, inform us 
about the actual motivation for the adoption of the regulations. I mention 
the point only because the Government’s reliance on these data tends to 
confirm my judgment that if a new rule is to be fashioned, it should be 
drafted by the Congress.
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would otherwise be confiscated on the basis of “reasonable 
cause to suspect.”

If the Government is allowed to exercise the power it claims, 
the door will be open to the wholesale, secret examination of 
all incoming international letter mail. No notice would be 
necessary either before or after the search. Until Congress 
has made an unambiguous policy decision that such an unprec-
edented intrusion upon a vital method of personal communi-
cation is in the Nation’s interest, this Court should not address 
the serious constitutional question it decides today. For it is 
settled that

“when action taken by an inferior governmental agency 
was accomplished by procedures which raise serious con-
stitutional questions, an initial inquiry will be made to 
determine whether or not ‘the President or Congress, 
within their respective constitutional powers, specifically 
has decided that the imposed procedures are necessary and 
warranted and has authorized their use.’ [Greene v. 
McElroy, 360 U. S. 474,] 507.” Hannah v. Larche, 363 
U. S. 420,430.

Cf. Ashwander n . Tennessee Valley Authority, 297 U. S. 288, 
347-348 (Brandeis, J., concurring). Accordingly, I would 
affirm the judgment of the Court of Appeals.
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CERTIORARI TO THE SUPREME COURT OF LOUISIANA

No. 76-5206. Argued March 28, 1977—Decided June 6, 1977

The mandatory death sentence imposed upon petitioner pursuant to a 
Louisiana statute for the first-degree murder of a police officer engaged 
in the performance of his lawful duties held to violate the Eighth and 
Fourteenth Amendments, since the statute allows for no consideration 
of particularized mitigating factors in deciding whether the death sen-
tence should be imposed.

331 So. 2d 11, reversed and remanded.

Garland R. Rolling argued the cause and filed briefs for 
petitioner.

Louise Korns argued the cause for respondent. With her 
on the briefs were William J. Guste, Jr., Attorney General of 
Louisiana, and Harry F. Connick.

Jules E. Orenstein, Assistant Attorney General, argued the 
cause for the State of New York as amicus curiae. With him 
on the brief were Louis J. Lefkowitz, Attorney General, and 
Samuel A. Hirshowitz, First Assistant Attorney General.*

Per  Curiam .
Petitioner Harry Roberts was indicted, tried, and convicted 

of the first-degree murder of Police Officer Dennis McInerney, 
who at the time of his death was engaged in the performance 

*Frank Carrington, Wayne W. Schmidt, Glen R. Murphy, Courtney 
Evans, Cecil Hicks, and James P. Costello filed a brief for Americans for 
Effective Law Enforcement, Inc., et al. as amici curiae urging affirmance.

Evelle J. Younger, Attorney General, Jack R. Winkler, Chief Assistant 
Attorney General, 8. Clark Moore and William E. James, Assistant At-
torneys General, and Howard J. Schwab and Alexander W. Kirkpatrick, 
Deputy Attorneys General, filed a brief for the State of California as 
amicus curiae.



634 OCTOBER TERM, 1976

Per Curiam 431U. S.

of his lawful duties. As required by a Louisiana statute, peti-
tioner was sentenced to death. La. Rev. Stat. Ann. § 14:30 
(2) (1974) J On appeal, the Supreme Court of Louisiana 
affirmed his conviction and sentence. 331 So. 2d 11 (1976). 
Roberts then filed a petition for a writ of certiorari in this 
Court. The petition presented the question whether Louisi-
ana’s mandatory death penalty could be imposed pursuant to 
his conviction of first-degree murder as defined in subpara-
graph (2) of § 14:30.

Shortly before that petition was filed, we held in another 
case (involving a different petitioner named Roberts) that 
Louisiana could not enforce its mandatory death penalty for a

1 That section provides in part:
“First degree murder
“First degree murder is the killing of a human being:
“(1) When the offender has a specific intent to kill or to inflict great 

bodily harm and is engaged in the perpetration or attempted perpetration 
of aggravated kidnapping, aggravated rape or armed robbery; or

“(2) When the offender has a specific intent to kill, or to inflict great 
bodily harm upon, a fireman or a peace officer who was engaged in the 
performance of his lawful duties; or

“(3) Where the offender has a specific intent to kill or to inflict great, 
bodily harm and has previously been convicted of an unrelated murder or 
is serving a life sentence; or

“(4) When the offender has a specific intent to kill or to inflict great 
bodily harm upon more than one person; [or]

“(5) When the offender has specific intent to commit murder and has 
been offered or has received anything of value for committing the murder.

“For the purposes of Paragraph (2) herein, the term peace officer shall 
be defined [as] and include any constable, sheriff, deputy sheriff, local or 
state policeman, game warden, federal law enforcement officer, jail or 
prison guard, parole officer, probation officer, judge, district attorney, 
assistant district attorney or district attorneys’ investigator.

“Whoever commits the crime of first degree murder shall be punished by 
death.”

In 1975, § 14:30 (1) was amended to add the crime of aggravated 
burglary as a predicate felony for first-degree murder. 1975 La. Acts, 
No. 327.
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conviction of first-degree murder as defined in subparagraph 
(1) of § 14:30 of La. Rev. Stat. Ann. (1974). Roberts v. 
Louisiana, 428 U. S. 325 (1976) (hereafter cited as Stanislaus 
Roberts for purposes of clarity). In the plurality opinion in 
that case, the precise question presented in this case was 
explicitly answered.2

This precise question was again answered by the Court in 
Washington v. Louisiana, 428 U. S. 906 (1976). The peti-
tioner in the Washington case had killed a policeman and was 
tried and sentenced to death under the same provision of the 
Louisiana statute as was the petitioner in the present case. 
We vacated the death sentence, holding: “Imposition and 
carrying out of the death penalty [in this case] constitute 
cruel and unusual punishment in violation of the Eighth and 
Fourteenth Amendments. Roberts v. Louisiana. . . Ibid. 
See also Sparks v. North Carolina, 428 U. S. 905 (1976); 
Green v. Oklahoma, 428 U. S. 907 (1976).

2 “The diversity of circumstances presented in cases falling within the 
single category of killings during the commission of a specified felony, as 
well as the variety of possible offenders involved in such crimes, underscores 
the rigidity of Louisiana’s enactment and its similarity to the North Caro-
lina statute. Even the other more narrowly drawn categories of first- 
degree murder in the Louisiana law [one of these being the wilful, delib-
erate, and premeditated homicide of a fireman or a police officer engaged 
in the performance of his lawful duties] afford no meaningful opportunity 
for consideration of mitigating factors presented by the circumstances of 
the particular crime or by the attributes of the individual offender.” 428 
U. 8., at 333-334.

“Only the third category of the Louisiana first-degree murder statute, 
covering intentional killing by a person serving a life sentence or by a 
person previously convicted of an unrelated murder, defines the capital 
crime at least in significant part in terms of the character or record of the 
individual offender. Although even this narrow category does not permit 
the jury to consider possible mitigating factors, a prisoner serving a life 
sentence presents a unique problem that may justify such a law. See 
Gregg v. Georgia, [428 U. S. 153, 186 (1976)] ; Woodson v. North Carolina, 
[428 U. S. 280, 287 n. 7, 292-293, n. 25 (1976)].” Id., at 334 n. 9 (em-
phasis added).
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Recognizing that this Court had already decided that a 
mandatory death sentence could not be imposed for the crime 
that Harry Roberts committed, the Attorney General of 
Louisiana initially conceded that “under this Court’s decision 
in Stanislaus Roberts v. Louisiana, No. 75-5844, [the sentence 
of death in the present case] cannot be carried out unless, of 
course, this Court grants Louisiana’s Application for Rehear-
ing and modifies its former holding.” Brief in Opposition 2-3. 
The Court nevertheless granted certiorari on November 8, 
1976, 429 U. S. 938, and on November 29 limited the grant to 
the question “[w]hether the imposition and carrying out of 
the sentence of death for the crime of first-degree murder of a 
police officer under the law of Louisiana violates the Eighth 
and Fourteenth Amendments to the Constitution of the 
United States.” 429 U. S. 975.

In Woodson v. North Carolina, 428 U. S. 280, 304 (1976), 
this Court held that “the fundamental respect for humanity 
underlying the Eighth Amendment . . . requires considera-
tion of the character and record of the individual offender and 
the circumstances of the particular offense as a constitutionally 
indispensable part of the process of inflicting the penalty of 
death.” In Stanislaus Roberts, supra, we made clear that this 
principle applies even where the crime of first-degree murder 
is narrowly defined. See n. 2, supra.

To be sure, the fact that the murder victim was a peace 
officer performing his regular duties may be regarded as an 
aggravating circumstance. There is a special interest in af-
fording protection to these public servants who regularly must 
risk their lives in order to guard the safety of other persons 
and property.3 But it is incorrect to suppose that no miti-

3 We recognize that the life of a police officer is a dangerous one. 
Statistics show that the number of police officers killed in the line of 
duty has more than doubled in the last 10 years. In 1966, 57 law enforce-
ment officers were killed in the line of duty; in 1975, 129 were killed. 
Federal Bureau of Investigation, Crime in the United States 1975, Uni-
form Crime Reports 223 (1976).



ROBERTS v. LOUISIANA 637

633 Per Curiam

gating circumstances can exist when the victim is a police 
officer. Circumstances such as the youth of the offender, the 
absence of any prior conviction, the influence of drugs, alcohol, 
or extreme emotional disturbance, and even the existence of 
circumstances which the offender reasonably believed pro-
vided a moral justification for his conduct are all examples of 
mitigating facts which might attend the killing of a peace 
officer and which are considered relevant in other jurisdictions.4

As we emphasized repeatedly in Stanislaus Roberts and its 
companion cases decided last Term, it is essential that the 
capital-sentencing decision allow for consideration of whatever 
mitigating circumstances may be relevant to either the partic-
ular offender or the particular offense.5 Because the Louisiana 
statute does not allow for consideration of particularized 
mitigating factors, it is unconstitutional.6

4 See, e. g., the portion of the proposed standards of the Model Penal 
Code quoted in Gregg n . Georgia, 428 U. S. 153, 193-194, n. 44 (1976).

5 We reserve again the question whether or in what circumstances 
mandatory death sentence statutes may be constitutionally applied to 
prisoners serving life sentences. See n. 2, supra, quoting 428 U. S., at 
334 n. 9.

6 Indeed, our holding in Jurek n . Texas, 428 U. S. 262 (1976), that the Texas 
sentencing procedure was constitutionally adequate rested squarely on the 
fact that mitigating circumstances could be considered by the jury. In that 
case the joint opinion of Just ic es  Ste war t , Pow ell , and Stev en s  stated:

“But a sentencing system that allowed the jury to consider only aggra-
vating circumstances would almost certainly fall short of providing the 
individualized sentencing determination that we today have held in 
Woodson v. North Carolina, [428 U. S.,] at 303-305, to be required by the 
Eighth and Fourteenth Amendments. For such a system would approach 
the mandatory laws that we today hold unconstitutional in Woodson and 
Roberts n . Louisiana [428 U. S. 325 (1976)]. A jury must be allowed to 
consider on the basis of all relevant evidence not only why a death sentence 
should be imposed, but also why it should not be imposed.

“Thus, in order to meet the requirement of the Eighth and Fourteenth 
Amendments, a capital-sentencing system must allow the sentencing 
authority to consider mitigating circumstances. In Gregg v. Georgia, we



638 OCTOBER TERM, 1976

Bla ck mun , J., dissenting 431 U. S.

Accordingly, we hold that the death sentence imposed upon 
this petitioner violates the Eighth and Fourteenth Amend-
ments and must be set aside. The judgment of the Supreme 
Court of Louisiana is reversed insofar as it upholds the death 
sentence upon petitioner. The case is remanded for further 
proceedings not inconsistent with this opinion.7

It is so ordered.

Mr . Chief  Just ice  Burger , dissenting.
I would sustain the Louisiana statute and I therefore dis-

sent on the basis of my dissenting statement in Roberts n . 
Louisiana, 428 U. S. 325, 337 (1976), and that of Mr . Justi ce  
White  in Woodson v. North Carolina, 428 U. S. 280, 306 
(1976).

Mr . Just ice  Blackmun , with whom Mr . Justice  White  
and Mr . Justice  Rehnqui st  join, dissenting.

The Court, feeling itself bound by the plurality opinion in 
Roberts n . Louisiana, 428 U. S. 325 (1976) (hereafter Stanis-
laus Roberts), has painted itself into a corner. I did not join 
that plurality opinion, and I decline to be so confined. I 
therefore dissent from the Court’s disposition of the present 

today hold constitutionally valid a capital-sentencing system that directs 
the jury to consider any mitigating factors, and in Proffitt v. Florida we 
likewise hold constitutional a system that directs the judge and advisory 
jury to consider certain enumerated mitigating circumstances. The Texas 
statute does not explicitly speak of mitigating circumstances; it directs 
only that the jury answer three questions. Thus, the constitutionality of 
the Texas procedures turns on whether the enumerated questions allow 
consideration of particularized mitigating factors.” Id., at 271-272 (foot-
note omitted).

7 In joining this opinion for the Court, Mr . Just ice  Bre nn an  and Mr . 
Jus ti ce  Mar sha ll  agree that the plurality opinion in Stanislaus Roberts, 
supra, controls this case, but adhere to their view that capital punish-
ment is in all circumstances prohibited as cruel and unusual punishment 
by the Eighth and Fourteenth Amendments.
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case and from its holding that the mandatory imposition of the 
death penalty for killing a peace officer, engaged in the per-
formance of his lawful duties, constitutes cruel and unusual 
punishment in violation of the Eighth and Fourteenth Amend-
ments. I would uphold the State’s power to impose such a 
punishment under La. Rev. Stat. Ann. § 14:30 (2) (1974), and 
I would reject any statements or intimations to the contrary 
in the Court’s prior cases.

The per curiam opinion asserts that “the precise question 
presented in this case was explicitly answered” in Stanislaus 
Roberts. Ante, at 635. It also relies on the summary disposi-
tion of Washington v. Louisiana, 428 U. S. 906 (1976), where a 
death sentence that had been imposed under § 14:30 (2) was 
vacated and where it was stated that the imposition and carry-
ing out of the death penalty constituted cruel and unusual 
punishment. Ante, at 635. Finally, the per curiam states that 
“it is essential that the capital-sentencing decision allow for 
consideration of whatever mitigating circumstances may be 
relevant to either the particular offender or the particular 
offense.” Ante, at 637. Since § 14:30 (2) does not allow for 
consideration of mitigating factors, the per curiam strikes 
down the death sentence imposed on petitioner.

In my view, the question of the constitutionality of Louisi-
ana’s mandatory death penalty for killing a peace officer was 
not answered in Stanislaus Roberts. Washington may be said 
to be a summary ruling on the merits, but that case was de-
cided without the benefit of plenary consideration, and with-
out focusing on the identity and activity of the victim. I 
believe its result to be incorrect as a constitutional matter and 
I would disapprove and withhold its further application.

Stanislaus Roberts was charged and convicted under a dif-
ferent subsection, that is, § 14:30 (1), of the Louisiana first- 
degree murder statute. See 428 IT. S., at 327. See also ante, 
at 634-635. Subsection (1) provided a mandatory death pen-
alty in the case where the killer had a specific intent to kill or 
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to inflict great bodily harm and was engaged in the perpetration 
or attempted perpetration of aggravated kidnaping, aggra-
vated rape, or armed robbery. See ante, at 634 n. 1. Sub-
section (2), in contrast, provides that first-degree murder is 
committed when the killer has a specific intent to kill, or to 
inflict great bodily harm upon, a fireman or a peace officer 
who is engaged in the performance of his lawful duties. Ibid. 
The two subsections obviously should involve quite different 
considerations with regard to the lawfulness of a mandatory 
death penalty, even accepting the analysis set forth in the 
joint opinions of last Term.*  Thus, to the extent that, 
the plurality in Stanislaus Roberts alluded to subsections of 
the Louisiana law that were not before the Court, those state-
ments are nonbinding dicta. It is indisputable that carefully 
focused consideration was not given to the special problem of a 
mandatory death sentence for one who has intentionally killed 
a police officer engaged in the performance of his lawful duties. 
I therefore approach this case as a new one, not predetermined 
and governed by the plurality in Stanislaus Roberts.

Washington may present a different problem. It did decide 
the issue now before the Court, but it did so without the bene-
fit of full briefing and argument, and it was one of three 
pending Louisiana cases treated as a cluster and routinely 
remanded at the Term’s end in the immediate wake of Stanis-
laus Roberts. Because an explicit finding was made that the 
death penalty constituted cruel and unusual punishment, per-
haps Washington is not to be treated in the same way as 
summary affirmances were treated in Edelman v. Jordan, 415 
U. S. 651, 670-671 (1974). I would simply inquire, as to 
Washington, whether its holding should not be overruled, 

*Gregg v. Georgia, 428 U. S. 153 (1976); Proffitt v. Florida, 428 U. S. 
242 (1976); Jurek v. Texas, 428 U. S. 262 (1976); Woodson v. North 
Carolina, 428 U. S. 280 (1976); and Stanislaus Roberts, 428 U. S. 325 
(1976).
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now that the Court has had the benefit of more careful and 
complete consideration of the issue.

On the merits, for reasons I have expressed before, I would 
not find § 14:30 (2) constitutionally defective. See Furman 
v. Georgia, 408 U. S. 238, 405-414 (1972) (dissenting opinion). 
See also Stanislaus Roberts, 428 U. S., at 337-363 (White , 
J., dissenting). Furthermore, even under the opinions of 
last Term, I would conclude that § 14:30 (2) falls within 
that narrow category of homicide for which a mandatory death 
sentence is constitutional. See Gregg v. Georgia, 428 U. S. 
153, 186 (1976); Woodson v. North Carolina, 428 U. S. 280, 
287 n. 7, 292-293, n. 25 (1976); Stanislaus Roberts, 428 U. S., 
at 334 n. 9. Since the decision in Washington is inconsistent 
with this view, I would overrule it.

I should note that I do not read the per curiam opinion 
today as one deciding the issue of the constitutionality of a 
mandatory death sentence for a killer of a peace officer for all 
cases and all times. Reference to the plurality opinion in 
Stanislaus Roberts reveals that the Louisiana statute con-
tained what that opinion regarded as two fatal defects: lack of 
an opportunity to consider mitigating factors, and standardless 
jury discretion inherent in the Louisiana responsive verdict 
system. Without the latter, as here, a different case surely is 
presented. Furthermore, it is evident, despite the per curiam’s 
general statement to the contrary, that mitigating factors 
need not be considered in every case; even the per curiam 
continues to reserve the issue of a mandatory death sentence 
for murder by a prisoner already serving a life sentence. Ante, 
at 637 n. 5. Finally, it is possible that a state statute that re-
quired the jury to consider, during the guilt phase of the trial, 
both the aggravating circumstance of killing a peace officer 
and relevant mitigating circumstances would pass the plural-
ity’s test. Cf. Jurek v. Texas, 428 U. S. 262, 270-271 (1976). 
For me, therefore, today’s decision must be viewed in the con-
text of the Court’s previous criticism of the Louisiana system;
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it need not freeze the Court into a position that condemns 
every statute with a mandatory death penalty for the inten-
tional killing of a peace officer.

Mr . Just ice  Rehnqui st , with whom Mr . Justice  White  
joins, dissenting.

The Court today holds that the State of Louisiana is not 
entitled to vindicate its substantial interests in protecting the 
foot soldiers of an ordered society by mandatorily sentencing 
their murderers to death. This is so even though the State 
has demonstrated to a jury in a fair trial, beyond a reasonable 
doubt, that a particular defendant was the murderer, and that 
he committed the act while possessing “a specific intent to kill, 
or to inflict great bodily harm upon, ... a peace officer who 
was engaged in the performance of his lawful duties . . . .” 
La. Rev. Stat. Ann. § 14:30 (2) (1974). That holding would 
have shocked those who drafted the Bill of Rights on which it 
purports to rest, and would commend itself only to the most 
imaginative observer as being required by today’s “evolving 
standards of decency.”

I am unable to agree that a mandatory death sentence under 
such circumstances violates the Eighth Amendment’s proscrip-
tion against “cruel and unusual punishments.” I am equally 
unable to see how this limited application of the mandatory 
death statute violates even the scope of the Eighth Amend-
ment as seen through the eyes of last Term’s plurality in 
Roberts v. Louisiana, 428 U. S. 325 (1976) (hereafter Stanis-
laus Roberts'). Nor does the brief per curiam opinion issued 
today demonstrate why the application of a mandatory death 
sentence to the criminal who intentionally murders a peace 
officer performing his official duties should be considered “cruel 
and unusual punishment” in light of either the view of society 
when the Eighth Amendment was passed, Gregg v. Georgia, 
428 U. S. 153, 176-177 (1976); the “objective indicia that 
reflect the public attitude” today, id., at 173; or even the more 
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generalized “basic concept of human dignity” test relied upon 
last Term in striking down several more general mandatory 
statutes.

While the arguments weighing in favor of individualized 
consideration for the convicted defendant are much the same 
here as they are for one accused of any homicide, the argu-
ments weighing in favor of society’s determination to impose 
a mandatory sentence for the murder of a police officer in the 
line of duty are far stronger than in the case of an ordinary 
homicide. Thus the Court’s intimation that this particular 
issue was considered and decided last Term in Stanislaus 
Roberts, supra, simply does not wash. A footnoted dictum in 
Stanislaus Roberts discussing a different section of the Louisi-
ana law from the one now before us scarcely rises to the level 
of plenary, deliberate consideration which has traditionally 
preceded a declaration of unconstitutionality.

Such a meager basis for stare decisis would be less offensive 
were we not dealing with large questions of how men shall be 
governed, and how liberty and order should be balanced in a 
civilized society. But authority which might suffice to deter-
mine whether the rule against perpetuities applies to a 
particular devise in a will does not suffice when making a 
constitutional adjudication that a punishment imposed by 
properly enacted state law is “cruel and unusual.” Mr. Justice 
Frankfurter wisely noted that a “footnote hardly seems to be 
an appropriate way of announcing a new constitutional doc-
trine,” Kovacs v. Cooper, 336 IT. S. 77, 90-91 (1949); it is 
hardly a more appropriate device by which to anticipate a 
constitutional issue not presented by the case in which it 
appears. This seemingly heedless wielding of our power is 
least acceptable when we engage in what Mr. Justice Holmes 
described as “the gravest and most delicate duty that this 
Court is called upon to perform.” Blodgett v. Holden, 275 
U. S. 142, 147-148 (1927) (separate opinion).
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Five Terms ago, in Furman v. Georgia, 408 U. S. 238 (1972), 
this Court invalidated the then-current system of capital 
punishments, condemning jury discretion as resulting in 
“freakish” punishment. The Louisiana Legislature has con-
scientiously determined, in an effort to respond to that holding, 
that the death sentence would be made mandatory upon the 
conviction of particular types of offenses, including, as in the 
case before us, the intentional killing of a peace officer while 
in the performance of his duties. For the reasons stated by 
Mr . Justi ce  White  for himself, The  Chief  Justi ce , Mr . 
Justice  Blackm un , and me in his dissent in Stanislaus 
Roberts, supra, and by me in my dissent in Woodson v. North 
Carolina, 428 U. S. 280, 308 (1976), I am no more persuaded 
now than I was then that a mandatory death sentence for all, 
let alone for a limited class of, persons who commit premedi-
tated murder constitutes “cruel and unusual punishment” 
under the Eighth and Fourteenth Amendments.

But even were I now persuaded otherwise by the plurality’s 
analysis last Term, and were I able to conclude that the man-
datory death penalty constituted “cruel and unusual pun-
ishment” when applied generally to all those convicted of 
first-degree murder, I would nonetheless disagree with today’s 
opinion. Louisiana’s decision to impose a mandatory death 
sentence upon one convicted of the particular offense of pre-
meditated murder of a peace officer engaged in the performance 
of his lawful duties is clearly not governed by the holding of 
Stanislaus Roberts, and I do not believe that it is controlled 
by the reasoning of the plurality’s opinion in that case. 
Today’s opinion assumes, without analysis, that the faults of 
the generalized mandatory death sentence under review in 
Stanislaus Roberts, must necessarily inhere in such a sentence 
imposed on those who commit this much more carefully lim-
ited and far more serious crime.1 In words that would be 

1 In Woodson, the plurality noted that a public opinion poll “revealed 
that a ‘substantial majority’ of persons opposed mandatory capital punish-
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equally appropriate today, Mr . Just ice  White  noted last 
Term, 428 U. S., at 358:

“Even if the character of the accused must be considered 
under the Eighth Amendment, surely a State is not con-
stitutionally forbidden to provide that the commission of 
certain crimes conclusively establishes that the criminal’s 
character is such that he deserves death. Moreover, quite 
apart from the character of a criminal, a State should 
constitutionally be able to conclude that the need to deter 
some crimes and that the likelihood that the death 
penalty will succeed in deterring these crimes is such that 
the death penalty may be made mandatory for all people 
who commit them. Nothing resembling a reasoned basis 
for the rejection of these propositions is to be found in 
the plurality opinion.”

ment.” 428 U. 8., at 298-299, n. 34. It does not follow, even accepting 
that poll, that a “substantial majority” oppose mandatory capital punish-
ment for the murderers of police officers. What meager statistics there are 
indicate that public opinion is at best pretty evenly divided on the subject. 
In a June 1973 Harris Survey, 41% of the people surveyed thought that 
“all” persons convicted of killing a policeman or a prison guard should get 
the death penalty, as opposed to 28% for the more general crime of first- 
degree murder. Vidmar & Ellsworth, Public Opinion and the Death Pen-
alty, 26 Stan. L. Rev. 1245, 1252 (1974). A May 1973 poll in Minnesota 
revealed that 49% of the sample favored “automatic” capital punishment 
for “ 'murder of a law enforcement officer.’ ” Id., at 1251. With such sub-
stantial public support, one would have thought that the determination 
as to whether a mandatory death penalty should exist was for the legis-
lature, not for the judiciary through some newfound construction of the 
term “cruel and unusual punishments.” Yet while the plurality observes 
that “[c]entral to the application of the Amendment is a determination 
of contemporary standards regarding the infliction of punishment,” 428 
U. S., at 288, the opinion today makes absolutely no attempt to discuss 
“contemporary standards” with respect to the particular category now 
before us. The reason, of course, is not hard to deduce: the plurality’s 
separation of “standards of decency” from “the dignity of man” indicates 
that, with respect to the latter, the plurality itself, and not society, is to be 
the arbiter.
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Under the analysis of last Term’s plurality opinion, a State, 
before it is constitutionally entitled to put a murderer to 
death, must consider aggravating and mitigating circum-
stances. It is possible to agree with the plurality in the 
general case without at all conceding that it follows that a 
mandatory death sentence is impermissible in the specific case 
we have before us: the deliberate killing of a peace officer. 
The opinion today is willing to concede that “the fact that the 
murder victim was a peace officer performing his regular duties 
may be regarded as an aggravating circumstance.” Ante, at 
636. But it seems to me that the factors which entitle a State 
to consider it as an aggravating circumstance also entitle the 
State to consider it so grave an aggravating circumstance that 
no permutation of mitigating factors exists which would disable 
it from constitutionally sentencing the murderer to death. If 
the State would be constitutionally entitled, due to the nature 
of the offense, to sentence the murderer to death after going 
through such a limited version of the plurality’s “balancing” 
approach, I see no constitutional reason why the “Cruel and 
Unusual Punishments” Clause precludes the State from doing 
so without engaging in that process.

The elements that differentiate this case from the Stanislaus 
Roberts case are easy to state. In both cases, the factors 
weighing on the defendant’s side of the scale are constant. It 
is consideration of these factors alone that the opinion today 
apparently relies on for its holding. But this ignores the 
significantly different factors which weigh on the State’s side 
of the scale. In all murder cases, and of course this one, the 
State has an interest in protecting its citizens from such ulti-
mate attacks; this surely is at the core of the Lockean “social 
contract” idea. But other, and important, state interests exist 
where the victim was a peace officer performing his lawful 
duties. Policemen on the beat are exposed, in the service of 
society, to all the risks which the constant effort to prevent 
crime and apprehend criminals entails: Because these people 
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are literally the foot soldiers of society’s defense of ordered 
liberty, the State has an especial interest in their protection.

We are dealing here not merely with the State’s determina-
tion as to whether particular conduct on the part of an 
individual should be punished, and in what manner, but also 
with what sanctions the State is entitled to bring into play 
to assure that there will be a police force to see that the 
criminal laws are enforced at all. It is no service to individual 
rights, or to individual liberty, to undermine what is surely 
the fundamental right and responsibility of any civilized gov-
ernment: the maintenance of order so that all may enjoy 
liberty and security. Learned Hand surely had it right when 
he observed:

“And what is this liberty which must lie in the hearts of 
men and women? It is not the ruthless, the unbridled 
will; it is not freedom to do as one likes. That is the 
denial of liberty, and leads straight to its overthrow. A 
society in which men recognize no check upon their 
freedom soon becomes a society where freedom is the 
possession of only a savage few; as we have learned to 
our sorrow.” The Spirit of Liberty 190 (3d ed., 1960).

Policemen are both symbols and outriders of our ordered 
society, and they literally risk their lives in an effort to pre-
serve it. To a degree unequaled in the ordinary first-degree 
murder presented in the Stanislaus Roberts case, the State 
therefore has an interest in making unmistakably clear that 
those who are convicted of deliberately killing police officers 
acting in the line of duty be forewarned that punishment, in 
the form, of death, will be inexorable.2

2 Cf. 4 W. Blackstone, Commentaries *82:
“To resist the king’s forces by defending a castle against them, is a 
levying of war .... But a tumult, with a view to pull down a particular 
house, or lay open a particular inclosure, amounts at most to a riot; this 
being no general defiance of public government.”
As recently noted by Chief Justice Laskin of the Canadian Supreme Court,
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This interest of the State, I think, entitled the Louisiana 
Legislature, in its considered judgment, to make the death 
penalty mandatory for those convicted of the intentional 
murder of a police officer. I had thought Justi ces  Stewar t , 
Powell , and Stevens  had conceded that this response—this 
need for a mandatory penalty—could be permissible when, 
focusing on the crime, not the criminal, they wrote last Term 
in Gregg, 428 U. S., at 184, that

“the decision that capital punishment may be the appro-
priate sanction in extreme cases is an expression of the 
community’s belief that certain crimes are themselves so 
grievous an affront to humanity that the only adequate 
response may be the penalty of death.” (Emphasis 
added.)

I am quite unable to decipher why the Court today con-
cludes that the intentional murder of a police officer is not one 
of these “certain crimes.” The Court’s answer appears to lie 
in its observation that “it is incorrect to suppose that no 
mitigating circumstances can exist when the victim is a police 
officer.” Ante, at 636-637. The Court, however, has asked 
the wrong question. The question is not whether mitigating

Miller and Cockriell v. The Queen, 70 D. L. R. 3d 324, 337, [1976] 5 
W. W. R. 711, 735 (1976), in discussing whether a mandatory death sen-
tence constituted “cruel and unusual punishment” within the meaning of 
§ 2 (6) of the Canadian Bill of Rights:
“I do not think, however, that it can be said that Parliament, in limiting 
the mandatory death penalty to the murder of policemen and prison 
guards, had only vengeance in view. There was obviously the considera-
tion that persons in such special positions would have a sense of protec-
tion by reason of the grave penalty that would follow their murder . . . . 
It was open to Parliament to act on these additional considerations in 
limiting the mandatory death penalty as it did, and I am unable to say 
that they were not acted upon. On this view, I cannot find that there was 
no social purpose served by the mandatory death penalty so as to make 
it offensive to §2 (6).” (Concurring opinion.)
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factors might exist, but, rather, whether whatever “mitigat-
ing” factors that might exist are of sufficient force so as to 
constitutionally require their consideration as counterweights 
to the admitted aggravating circumstance. Like Mr . Just ice  
White , I am unable to believe that a State is not entitled to 
determine that the premeditated murder of a peace officer is 
so heinous and intolerable a crime that no combination of 
mitigating factors can overcome the demonstration “that the 
criminal’s character is such that he deserves death.” 428 
U. S., at 358.

As an example of a mitigating factor which, presumably, may 
“overcome” the aggravating factor inherent in the murder of a 
peace officer, the Court today gives us the astonishing sugges-
tion of “the existence of circumstances which the offender 
reasonably believed provided a moral justification for his con-
duct . . . .” Ante, at 637. I cannot believe that States are 
constitutionally required to allow a defense, even at the 
sentencing stage, which depends on nothing more than the 
convict’s moral belief that he was entitled to kill a peace officer 
in cold blood. John Wilkes Booth may well have thought he 
was morally justified in murdering Abraham Lincoln, whom, 
while fleeing from the stage of Ford’s Theater, he character-
ized as a “tyrant”; I am appalled to believe that the Constitu-
tion would have required the Government to allow him to 
argue that as a “mitigating factor” before it could sentence 
him to death if he were found guilty. I am equally appalled 
that a State should be required to instruct a jury that such 
individual beliefs must or should be considered as a possible 
balancing factor against the admittedly proper aggravating 
factor.

The historical and legal content of the “Cruel and Unusual 
Punishments” Clause was stretched to the breaking point by 
the plurality’s opinion in the Stanislaus Roberts case last 
Term. Today this judicially created superstructure, designed 
and erected more than 180 years after the Bill of Rights was
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adopted, is tortured beyond permissible limits of judicial 
review. There is nothing in the Constitution’s prohibition 
against cruel and unusual punishment which disables a legis-
lature from imposing a mandatory death sentence on a defend-
ant convicted after a fair trial of deliberately murdering a 
police officer.
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ABNEY et  al . v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
THIRD CIRCUIT

No. 75-6521. Argued January 17, 1977—Decided June 9, 1977

Petitioners and others were charged in a single-count indictment with 
conspiracy and an attempt to obstruct interstate commerce by means of 
extortion, in violation of the Hobbs Act. Petitioners challenged the 
indictment as duplicitous, contending that its single count improperly 
charged both a conspiracy and an attempt to violate the Hobbs Act. 
The District Court refused to dismiss the indictment but required the 
prosecution to prove all the elements of both offenses charged in the 
indictment, and instructed the jury to that effect. The jury returned 
a guilty verdict against each petitioner. The Court of Appeals reversed 
and ordered a new trial on certain evidentiary grounds, at the same time 
directing the Government to elect between the conspiracy and attempt 
charges on remand. After the Government elected to proceed on the 
conspiracy charge, petitioners moved to dismiss the indictment on 
grounds that the retrial would expose them to double jeopardy and that 
the indictment, as modified by the election, failed to charge an offense. 
The District Court denied the motion, and petitioners immediately 
appealed. The Court of Appeals affirmed, but did not address the 
Government’s argument that the court had no jurisdiction to hear the 
appeal since the denial of petitioners’ motion to dismiss the indictment 
was not a “final decision” within the meaning of 28 U. S. C. § 1291, 
which grants courts of appeals jurisdiction to review “all final decisions” 
of the district courts, both civil and criminal. Held:

1. The District Court’s pretrial order denying petitioners’ motion to 
dismiss the indictment on double jeopardy grounds was a “final decision” 
within the meaning of § 1291, and thus was immediately appealable. 
Pp. 656-662.

(a) Although lacking the finality traditionally considered indis-
pensable to appellate review, such an order falls within the “collateral 
order” exception to the final-judgment rule announced in Cohen v. 
Beneficial Industrial Loan Corp., 337 U. S. 541, since it constitutes a 
complete, formal, and, in the trial court, final rejection of an accused’s 
double jeopardy claim, the very nature of which is such that it is 
collateral to, and separable from, the principal issue of whether or not 
the accused is guilty of the offense charged. Pp. 657-660.
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(b) Moreover, the rights conferred on an accused by the Double 
Jeopardy Clause would be significantly undermined if appellate review 
of double jeopardy claims were postponed until after conviction and 
sentence, since that Clause not only protects an individual against being 
subjected to double punishments but also is a guarantee against being 
twice put to trial for the same offense. Pp. 660-662.

2. The Court of Appeals had no jurisdiction under § 1291 to pass on 
the merits of petitioners’ challenge to the sufficiency of the indictment, 
since the District Court’s rejection of such challenge does not come 
within the Cohen exception. That rejection is not “collateral” in any 
sense of that term, but rather goes to the very heart of the issues to be 
resolved at the upcoming trial. Moreover, the issue resolved adversely 
to petitioners is such that it may be reviewed effectively, and, if neces-
sary, corrected if and when a final judgment results. Pp. 662-663.

3. The Double Jeopardy Clause does not preclude petitioners’ retrial 
on the conspiracy charge. It cannot be assumed that the jury disre-
garded the District Court’s instructions at the initial trial that it could 
not return a guilty verdict unless the Government proved beyond a 
reasonable doubt all of the elements of both offenses charged in the 
indictment, and therefore it would appear that the jury did not acquit 
petitioners of the conspiracy charge, while convicting them on the 
attempt charge, as petitioners urge was a possibility in view of the 
general verdict. Pp. 663-665.

530 F. 2d 963, affirmed in part, reversed in part, and remanded.

Burg er , C. J., delivered the opinion of the Court, in which Bre nna n , 
Ste war t , Mars hal l , Bla ck mun , Pow el l , Reh nq ui st , and Ste ve ns , JJ., 
joined. Whi te , J., concurred in the judgment.

Ralph David Samuel argued the cause for petitioners. 
With him on the briefs were Thomas C. Carroll, Mark D. 
Schaffer, and Joel Harvey Slomsky.

Assistant Attorney General Thornburgh argued the cause 
for the United States. With him on the brief were Solici-
tor General Bork, Shirley Baccus-Lobel, and Marc Philip 
Richman*

*Veryl L. Riddle, Thomas C. Walsh, and Robert F. Scoular filed a brief 
for Alexander J. Barket as amicus curiae.
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Mr . Chief  Justi ce  Burger  delivered the opinion of the 
Court.

We granted certiorari to determine whether a pretrial order 
denying a motion to dismiss an indictment on double jeopardy 
grounds is a final decision within the meaning of 28 U. S. C. 
§ 1291,1 and thus immediately appealable. If it is a final deci-
sion, we must also decide: (a) whether the Double Jeopardy 
Clause bars the instant prosecution; (b) whether the courts 
of appeals have jurisdiction to consider non-double-jeopardy 
claims presented pendent to such appeals; and, if so, 
(c) whether the Court of Appeals erred in refusing to dismiss 
the indictment on the alternative grounds asserted by the 
petitioners.

(1)
In March 1974, a single-count indictment was returned in 

the United States District Court for the Eastern District of 
Pennsylvania charging petitioners, Donald Abney, Larry 
Starks, and Alonzo Robinson, and two others, with conspiracy 
and an attempt to obstruct interstate commerce by means of 
extortion, in violation of the Hobbs Act, 18 U. S. C. § 1951.2 
The Government’s case was based upon the testimony of one 
Ulysses Rice, the alleged victim of the conspiracy. Rice was 

1 Section 1291 provides as follows:
“The courts of appeals shah have jurisdiction of appeals from all final 

decisions of the district courts of the United States, the United States 
District Court for the District of the Canal Zone, the District Court of 
Guam, and the District Court of the Virgin Islands, except where a direct 
review may be had in the Supreme Court.”

2 Section 1951 provides in pertinent part:
“Whoever . . . obstructs, delays, or affects commerce ... by robbery or 
extortion or attempts or conspires so to do, or commits or threatens 
physical violence to any person or property in furtherance, of a plan or 
purpose to do anything in violation of this section shall be fined not more 
than $10,000 or imprisoned not more than twenty years, or both.”
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the owner and operator of a Philadelphia, Pa., tavern selling 
liquor that was distilled and bottled outside of the State. 
According to Rice, petitioners had engaged in a pattern of 
extortionate practices against him. Initially, such activities 
had been thinly veiled under the pretense of solicitations for 
subscriptions to Black Muslim newspapers, sales of various 
food items, and appeals for contributions for a Black Muslim 
holiday. Eventually, however, demands for larger sums of 
money, including $200 in weekly “taxes” accompanied by 
threats, were made upon Rice at his place of business. These 
threats led Rice to contact the Federal Bureau of Investiga-
tion which provided him with “marked money” and a body 
tape recorder in anticipation of future demands by the peti-
tioners. When such a demand was made, Rice paid it with 
the marked currency and recorded the transaction on the body 
recorder. Petitioners were arrested despite their claims that 
all of the contributions by Rice had been bona fide gifts for 
Muslim religious causes. The tape recording of the last 
transaction was later introduced at petitioners’ trial and, not 
surprisingly, it proved useful in refuting this claim of innocent 
purpose.

Both prior to, and during, the ensuing trial, the petitioners 
challenged the indictment on grounds of duplicity of offenses, 
claiming that its single count improperly charged both a con-
spiracy and an attempt to violate the Hobbs Act. Although 
the District Court apparently agreed with this contention, it 
refused either to dismiss the indictment or require the prose-
cutor to elect between theories. Rather, it required the 
Government to establish both offenses, as the prosecutor repre-
sented that he would do, and instructed the jury to that effect:

“I would also point out that in the indictment it is 
charged that the defendants were guilty of both conspiracy 
and attempt and the essential elements of both of these 
offenses must be proved before any defendant could be 
found guilty.” Tr. 10-60 (emphasis added).
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The jury returned a guilty verdict against each petitioner, but 
acquitted two others charged in the indictment.

On appeal, the United States Court of Appeals for the 
Third Circuit reversed petitioners’ convictions and ordered a 
new trial on the ground that the key tape recording had 
been admitted into evidence without proper authentication. 
United States v. Starks, 515 F. 2d 112 (1975). The Court 
of Appeals also agreed with the petitioners’ claim that the 
indictment was duplicitous. Id., at 115-118. However, 
since the admission of the unauthenticated tape recording 
necessitated a new trial in any event, the court found it unnec-
essary to pass on the Government’s argument that the indict-
ment’s duplicitous nature had been corrected by the trial 
court’s instructions to the jury and was thus harmless. Id., 
at 118. Nonetheless, it directed the Government to elect 
between the conspiracy and attempt charges on remand in 
order to avoid any similar problems at the next trial. Id., at 
118, 125.

On remand, the Government elected to proceed on the 
conspiracy charge. Petitioners then moved to dismiss the 
indictment, arguing: (a) that retrial would expose them to 
double jeopardy; and (b) that the indictment, as modified by 
the election, failed to charge an offense. The District Court 
denied the motion, and the petitioners immediately appealed 
to the Court of Appeals.

Before addressing the merits of petitioners’ claims, the 
Government challenged the Court of Appeals’ jurisdiction to 
hear the interlocutory appeal and asked that its prior decision 
in United States v. DiSilvio, 520 F. 2d 247 (1975), be 
overruled; there the court had held that the denial of a pre-
trial motion to dismiss an indictment on double jeopardy 
grounds constituted a final decision within the meaning of 
28 U. S. C. § 1291, and, as such, was immediately appealable. 
520 F. 2d, at 248 n. 2a. The Court of Appeals failed to address 
the Government’s argument. Rather, after ordering the case to 
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be submitted on the briefs without oral argument, it affirmed 
the District Court by a judgment order which explicitly 
rejected both of the petitioners’ attacks on the indictment. 
We granted certiorari to review the decision of the Court of 
Appeals.

(2)
We approach the threshold appealability question with two 

principles in mind. First, it is well settled that there is no 
constitutional right to an appeal. McKane v. Durston, 153 
TJ. S. 684 (1894). Indeed, for a century after* this Court was 
established, no appeal as of right existed in criminal cases, and, 
as a result, appellate review of criminal convictions was rarely 
allowed.3 As the Court described this period in Reetz v. 
Michigan, 188 U. S. 505 (1903):

“[T] rials under the Federal practice for even the gravest 
offences ended in the trial court, except in cases where two 
judges were present and certified a question of law to this 
court.” Id., at 508.

The right of appeal, as we presently know it in criminal cases, 
is purely a creature of statute; in order to exercise that statu-
tory right of appeal one must come within the terms of the 
applicable statute—in this case, 28 U. S. C. § 1291.

Second, since appeals of right have been authorized by 
Congress in criminal cases, as in civil cases, there has been a 
firm congressional policy against interlocutory or “piecemeal” 
appeals and courts have consistently given effect to that pol-
icy. Finality of judgment has been required as a predicate for 
federal appellate jurisdiction.

“The general principle of federal appellate jurisdiction, 
derived from the common law and enacted by the First

3 Appeals as of right in criminal cases were first permitted in 1889 when 
Congress enacted a statute allowing such appeals “in all cases of conviction 
of crime the punishment of which provided by law is death.” Act of 
Feb. 6, 1889, 25 Stat. 656. A general right of appeal in criminal cases was 
not created until 1911. Act of Mar. 3, 1911, 36 Stat. 1133.



ABNEY v. UNITED STATES 657

651 Opinion of the Court

Congress, requires that review of nisi prius proceedings 
await their termination by final judgment.” DiBella v. 
United States, 369 U. S. 121,124 (1962).

Accord, Cobbledick v. United States, 309 U. S. 323, 324^326 
(1940). This principle is currently embodied in 28 U. S. C. 
§1291 which grants the federal courts of appeals jurisdiction 
to review “all final decisions of the district courts,” both civil 
and criminal. Adherence to this rule of finality has been par-
ticularly stringent in criminal prosecutions because “the delays 
and disruptions attendant upon intermediate appeal,” which 
the rule is designed to avoid, “are especially inimical to the 
effective and fair administration of the criminal law.” 
DiBella, supra, at 126. Accord, Cobbledick, supra, at 324-326.

The pretrial denial of a motion to dismiss an indictment on 
double jeopardy grounds is obviously not “final” in the sense 
that it terminates the criminal proceedings in the district 
court. Nonetheless, a number of the Courts of Appeals have 
held that § 1291 does not bar an immediate appeal from such a 
pretrial order. United States v. Barket, 530 F. 2d 181 (CA8 
1975), cert, denied, 429 U. S. 917 (1976); United States v. 
Beckerman, 516 F. 2d 905 (CA2 1975); United States v. Lans- 
down, 460 F. 2d 164 (CA4 1972). Contra, United States v. 
Young, 544 F. 2d 415 (CA9 1976); United States v. Bailey, 
512 F. 2d 833 (CA5 1975). In reaching this conclusion, those 
courts have taken the position that such pretrial orders fall 
within the so-called “collateral order” exception to the final-
judgment rule first announced in Cohen v. Beneficial Industrial 
Loan Corp., 337 U. S. 541 (1949), and are thus “final decisions” 
within the meaning of § 1291.

Cohen was a shareholder’s derivative civil action in which 
federal jurisdiction rested on the diverse citizenship of the 
parties. Prior to trial, a question arose over whether a state 
statute requiring the plaintiff shareholder to post security for 
the costs of litigation applied in the federal court. After the 
District Court denied its motion to require such security, the 
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corporate defendant sought immediate appellate review of the 
ruling in the Court of Appeals. That court reversed and 
ordered that security be posted. Thereafter, this Court held 
that the Court of Appeals had jurisdiction under § 1291 to 
entertain an appeal from the District Court’s pretrial order.

In holding that the pretrial order was a “final decision” for 
purposes of § 1291, the Court recognized that § 1291 did not 
uniformly limit appellate jurisdiction to “those final judg-
ments which terminate an action.” 337 U. S., at 545; Eisen v. 
Carlisle & Jacquelin, 417 U. S. 156, 171 (1974). Rather as 
Mr. Justice Jackson, the author of Cohen, later pointed out:

“[I] t is a final decision that Congress has made review-
able. . . . While a final judgment always is a final 
decision, there are instances in which a final decision is 
not a final judgment.” Stack v. Boyle, 342 U. S. 1, 12 
(1951) (separate opinion).

That term, the Court held, was to be given a “practical rather 
than a technical construction.” Cohen, supra, at 546. In 
giving it such a construction, the Court identified several 
factors which, in its view, rendered the District Court’s order 
a “final decision” within the statute’s meaning. First, the 
District Court’s order had fully disposed of the question of 
the state security statute’s applicability in federal court; in 
no sense, did it leave the matter “open, unfinished or incon-
clusive.” Ibid. Second, the decision was not simply a “step 
toward final disposition of the merits of the case [which 
would] be merged in final judgment”; rather, it resolved an 
issue completely collateral to the cause of action asserted. 
Ibid. Finally, the decision had involved an important right 
which would be “lost, probably irreparably,” if review had to 
await final judgment; hence, to be effective, appellate review 
in that special, limited setting had to be immediate. Ibid. 
The Court concluded:

“This decision appears to fall in that small class which 
finally determine claims of right separable from, and 
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collateral to, rights asserted in the action, too important 
to be denied review and too independent of the cause 
itself to require that appellate consideration be deferred 
until the whole case is adjudicated.” Id., at 546.

Although it is true that a pretrial order denying a motion to 
dismiss an indictment on double jeopardy grounds lacks the 
finality traditionally considered indispensable to appellate 
review, we conclude that such orders fall within the “small 
class of cases” that Cohen has placed beyond the confines of 
the final-judgment rule.4 In the first place there can be no 
doubt that such orders constitute a complete, formal, and, 
in the trial court, final rejection of a criminal defendant’s 
double jeopardy claim. There are simply no further steps 
that can be taken in the District Court to avoid the trial the 
defendant maintains is barred by the Fifth Amendment’s 
guarantee. Hence, Cohen’s threshold requirement of a fully 
consummated decision is satisfied.

Moreover, the very nature of a double jeopardy claim is 
such that it is collateral to, and separable from, the principal 
issue at the accused’s impending criminal trial, i. e., whether 
or not the accused is guilty of the offense charged. In arguing 
that the Double Jeopardy Clause of the Fifth Amendment bars 
his prosecution, the defendant makes no challenge whatsoever 
to the merits of the charge against him. Nor does he seek 
suppression of evidence which the Government plans to use in 
obtaining a conviction. See DiBella v. United States, supra; 
Cogen v. United States, 278 U. S. 221 (1929). Rather, he is 
contesting the very authority of the Government to hale him 
into court to face trial on the charge against him. Menna v.

4 Of course, Cohen’s collateral-order exception is equally applicable in 
both civil and criminal proceedings. While Cohen itself was a civil case, 
the Court’s decision was based on its construction of 28 U. S. C. § 1291. 
As previously noted, that provision gives the courts of appeals jurisdiction 
to review “final decisions” of the district courts in both civil and criminal 
cases. See Stocky. Boyle, 342 U. S. 1 (1951).
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New York, 423 U. S. 61 (1975); Blackledge v. Perry, 417 
U. S. 21, 30 (1974); Robinson v. Neil, 409 U. S. 505, 509 
(1973). The elements of that claim are completely independ-
ent of his guilt or innocence. Indeed, we explicitly recognized 
that fact in Harris v. Washington, 404 U. S. 55 (1971), where 
we held that a State Supreme Court’s rejection of an accused’s 
pretrial plea of former jeopardy constituted a “final” order for 
purposes of our appellate jurisdiction under 28 U. S. C. § 1257.5

“Since the state courts have finally rejected a claim that 
the Constitution forbids a second trial of the petitioner, a 
claim separate and apart from the question whether the 
petitioner may constitutionally be convicted of the crimes 
with which he is charged, our jurisdiction is properly 
invoked under 28 U. S. C. § 1257.” 404 U. 8., at 56.

Accord, Turner v. Arkansas, 407 U. S. 366 (1972); Colombo v. 
New York, 405 U. S. 9 (1972). Thus, the matters embraced 
in the trial court’s pretrial order here are truly collateral to 
the criminal prosecution itself in the sense that they will not 
“affect, or ... be affected by, decision of the merits of this 
case.” Cohen, 337 U. S., at 546.

Finally, the rights conferred on a criminal accused by the 
Double Jeopardy Clause would be significantly undermined if 
appellate review of double jeopardy claims were postponed 
until after conviction and sentence. To be sure, the Double 
Jeopardy Clause protects an individual against being twice 
convicted for the same crime, and that aspect of the right can 
be fully vindicated on an appeal following final judgment, as 
the Government suggests. However, this Court has long rec-
ognized that the Double Jeopardy Clause protects an individ-
ual against more than being subjected to double punishments.

5 Section 1257 provides in pertinent part:
“Final judgments or decrees rendered by the highest court of a State in 

which a decision could be had, may be reviewed by the Supreme 
Court . . . .”
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It is a guarantee against being twice put to trial for the same 
offense.6

“ ‘The Constitution of the United States, in the Fifth 
Amendment, declares, “nor shall any person be subject 
[for the same offense] to be twice put in jeopardy of life 
or limb.” The prohibition is not against being twice 
punished, but against being twice put in jeop-
ardy . . . ... The ‘twice put in jeopardy’ language
of the Constitution thus relates to a potential, i. e., the 
risk that an accused for a second time will be convicted 
of the ‘same offense’ for which he was initially tried.” 
Price v. Georgia, 398 U. S. 323, 326 (1970).

See also United States v. Jorn, 400 U. S. 470, 479 (1971); 
Green v. United States, 355 U. S. 184,187-188 (1957); United 
States v. Ball, 163 U. S. 662, 669 (1896). Because of this 
focus on the “risk” of conviction, the guarantee against double 
jeopardy assures an individual that, among other things, he 
will not be forced, with certain exceptions, to endure the 
personal strain, public embarrassment, and expense of a crim-
inal trial more than once for the same offense. It thus 
protects interests wholly unrelated to the propriety of any 
subsequent conviction. Mr. Justice Black aptly described the 
purpose of the Clause:

“The underlying idea, one that is deeply ingrained in at 
least the Anglo-American system of jurisprudence, is that 
the State with all its resources and power should not be 
allowed to make repeated attempts to convict an individ-
ual for an alleged offense, thereby subjecting him to 
embarrassment, expense and ordeal and compelling him 

6 See also Ex parte Lange, 18 Wall. 163, 169 (1874):
“The common law not only prohibited a second punishment for the same 

offence, but it went further and [forhade] a second trial for the same 
offence, whether the accused had suffered punishment or not, and whether 
in the former trial he had been acquitted or convicted.” (Emphasis 
added.)
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to live in a continuing state of anxiety and insecurity, as 
well as enhancing the possibility that even though inno-
cent he may be found guilty.” Green, supra, at 187-188.

Accord, Breed v. Jones, 421 U. S. 519, 529-530 (1975); Serfass 
v. United States, 420 U. S. 377, 387-388 (1975); Jorn, supra, 
at 479. Obviously, these aspects of the guarantee’s protec-
tions would be lost if the accused were forced to “run the 
gauntlet” a second time before an appeal could be taken; even 
if the accused is acquitted, or, if convicted, has his convic-
tion ultimately reversed on double jeopardy grounds, he has 
still been forced to endure a trial that the Double Jeopardy 
Clause was designed to prohibit.7 Consequently, if a criminal 
defendant is to avoid exposure to double jeopardy and thereby 
enjoy the full protection of the Clause, his double jeopardy 
challenge to the indictment must be reviewable before that 
subsequent exposure occurs.

We therefore hold that pretrial orders rejecting claims of 
former jeopardy, such as that presently before us, constitute 
‘‘final decisions” and thus satisfy the jurisdictional prerequi-
sites of § 1291.8

(3)
In determining that the courts of appeals may exercise 

jurisdiction over an appeal from a pretrial order denying a 
motion to dismiss an indictment on double jeopardy grounds, 

7 A cogent analogy can bp drawn to the Cohen decision. There, the 
corporate defendant claimed that the state security statute, if applicable, 
conferred on it a right not to face trial at all unless the dissatisfied share-
holder first posted security for the costs of the litigation. By permitting 
an immediate appeal under those circumstances, this Court made sure that 
the benefits of the statute were not “canceled out.”

8 Admittedly, our holding may encourage some defendants to engage in 
dilatory appeals as the Solicitor General fears. However, we believe that 
such problems of delay can be obviated by rules or policies giving such 
appeals expedited treatment. It is well within the supervisory powers 
of the courts of appeals to establish summary procedures and calendars 
to weed out frivolous claims of former jeopardy.
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we, of course, do not hold that other claims contained in the 
motion to dismiss are immediately appealable as well. United 
States v. Barket, 530 F. 2d 181 (CA8 1975), cert, denied, 429 
U. S. 917 (1976). Our conclusion that a defendant may seek 
immediate appellate review of a district court’s rejection of his 
double jeopardy claim is based on the special considerations 
permeating claims of that nature which justify a departure 
from the normal rule of finality. Quite obviously, such con-
siderations do not extend beyond the claim of former jeopardy 
and encompass other claims presented to, and rejected by, the 
district court in passing on the accused’s motion to dismiss. 
Rather, such claims are appealable if, and only if, they too fall 
within Co hen’s collateral-order exception to the final-judgment 
rule. Any other rule would encourage criminal defendants to 
seek review of, or assert, frivolous double jeopardy claims in 
order to bring more serious, but otherwise nonappealable ques-
tions to the attention of the courts of appeals prior to 
conviction and sentence.

Here, we think it clear that the District Court’s rejection of 
petitioners’ challenge to the sufficiency of the indictment does 
not come within the Cohen exception. First, an order denying 
a motion to dismiss an indictment for failure to state an 
offense is plainly not “collateral” in any sense of that term; 
rather it goes to the very heart of the issues to be resolved at 
the upcoming trial. Secondly, the issue resolved adversely to 
petitioners is such that it may be reviewed effectively, and, if 
necessary, corrected if and when a final judgment results. We 
therefore conclude that the Court of Appeals had no jurisdic-
tion under § 1291 to pass on the merits of petitioners’ chal-
lenge to the sufficiency of the indictment at this juncture in 
the proceedings.

(4)
We turn finally to the merits of petitioners’ claim that their 

retrial, following the prosecutor’s election to proceed on the 
single conspiracy charge, is barred by the Double Jeopardy
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Clause. Their argument focuses on both the duplicitous 
indictment under which they were charged and the general 
verdict of guilty returned by the jury at their first trial. They 
maintain that because the indictment’s single count charged 
them with both a conspiracy and an attempt to violate the 
Hobbs Act, it is impossible to determine the basis of the 
general verdict of guilt returned against them. Hence, they 
suggest that the jury might have convicted them on the 
attempt charge, but acquitted them of the charged conspiracy. 
This possibility, they conclude, prohibits their retrial on the 
conspiracy charge.

Whatever the merits of such an argument in another setting, 
we find no factual predicate for it here.9 As we noted in our 
description of the petitioners’ initial trial, the prosecutor, 
rather than electing between the attempt and conspiracy 
charges, represented to the court that he would establish both 
offenses. The court held him to his word and instructed the 
jury that it would have to find that the Government had 
established all of the elements of both crimes before it could 
return a verdict of guilty against the petitioners.10 Indeed, 

9 In view of our determination that no factual predicate exists for 
petitioners’ claim that the jury rendered an ambiguous verdict at their 
original trial, we find it unnecessary to reach the question of whether, 
assuming such ambiguity, their retrial would have been nonetheless per-
missible. See United States v. Tateo, 377 U. S. 463 (1964).

10 In addition to the portion of the charge set out supra, at 654, the trial 
court gave the following instructions to the jury:
u[T]he defendants are charged not with the so-called substantive offense 
itself but rather with a conspiracy and attempt to obstruct, delay and 
affect interstate commerce by extortion. If the jury should find beyond a 
reasonable doubt that there was a conspiracy and an attempt to extort 
money from Mr. Rice, the natural and probable consequences of which 
conspiracy and attempt, if successfully carried out, would be to obstruct, 
delay and adversely affect interstate commerce in any way or degree, the 
offense charged in the indictment of conspiracy and attempt would be 
complete, and the jury could properly convict all defendants found beyond 
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it emphasized this fact to the jury immediately before it 
retired. Supra, at 654. We cannot assume that the jury dis-
regarded these clear and unambiguous instructions and 
returned a guilty verdict without first finding that the 
Government had proved both crimes charged in the indict-
ment beyond a reasonable doubt. E. g., Shotwell Mjg. 
Co. v. United States, 371 U. S. 341, 367 (1963). ^e are there-
fore satisfied that the jury did not acquit petitioners of the 
conspiracy charge; consequently, the Double Jeopardy Clause 
does not preclude their retrial for that crime. E. g., North 
Carolina v. Pearce, 395 U. S. 711, 719-720 (1969); United 
States v. Tateo, 377 U. S. 463 (1964).

Accordingly, the judgment of the Court of Appeals is af-
firmed in part, reversed in part, and remanded.

It is so ordered.

Mr . Justice  White  concurs in the judgment.

a reasonable doubt to be members of the conspiracy and attempt.” Tr. 
10-25. *
“ [I]t becomes necessary for me to define both 'conspiracy’ and ‘attempt,’ 
since the defendants are charged not with the substantive offense itself of 
obstructing, delaying or adversely affecting interstate commerce by extor-
tion but rather a conspiracy and attempt so to do.

“Therefore, I shall define to you all of the requisites of both a conspiracy 
and an attempt, because all of these requisites must be found before the 
jury could find any defendant guilty.” Id., at 10-25—10-26.

“In this case the defendants are charged with a conspiracy and attempt, 
both as integral and essential parts of the single charge.” Id., at 10-35. 
“[T]his charge being a single conspiracy and attempt to obstruct, delay 
and adversely or harmfully affect interstate commerce by extortion does 
not require proof that the conspiracy was successful, or that its unlawful 
objectives were obtained. The offense charged may be proved even though 
the conspiracy and attempt failed because the extortion was not success-
fully carried out.” Id., at 10-39.



666 OCTOBER TERM, 1976

Syllabus 431 U. S.

STENCEL AERO ENGINEERING CORP. v. 
UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT

No. 76-321. Argued March 22, 1977—Decided June 9, 1977

A National Guard officer was permanently injured when the ejection sys-
tem of his fighter aircraft malfunctioned during a midair emergency. 
Although he was awarded a lifetime pension under the Veterans’ Bene-
fits Act for the injury, he brought a damages suit against, inter alia, the 
United States and petitioner, which had manufactured the ejection sys-
tem pursuant to Government specifications and with components fur-
nished by the Government. The serviceman claimed that the ejection 
system had malfunctioned as a result of the defendants’ individual and 
joint negligence. Petitioner cross-claimed against the United States, al-
leging that any malfunction in the system was due to faulty Government 
specifications and components. The District Court granted the Govern-
ment’s motions for summary judgment against the officer and for dis-
missal of petitioner’s cross-claim, on the ground that Feres n . United 
States, 340 U. S. 135 (wherein it was held that an on-duty serviceman 
injured because of Government officials’ negligence may not recover 
against the United States under the Federal Tort Claims Act), barred 
both the officer’s claim and petitioner’s claim. Held: Petitioner’s third- 
party indemnity claim cannot be maintained. Feres V. United States, 
supra. The right of a third party to recover in an indemnity action 
against the United States recognized in United States v. Yellow Cab Co., 
340 U. S. 543, is limited by the rationale of Feres where the injured 
party is a serviceman. Pp. 669-674.

(a) The relationship between the Government and its suppliers of 
ordnance is as “distinctively federal in character” as the relationship 
between the Government and members of its Armed Forces, and hence, 
if as in Feres it makes no sense to permit the fortuity of the situs of 
the alleged negligence to affect the Government’s liability to a service-
man for service-connected injuries, it makes equally little sense to per-
mit that situs to affect such liability to a Government contractor for the 
identical injury. P. 672.

(b) The Veterans’ Benefits Act provides an upper limit of liability for 
the Government as to service-connected injuries, and to permit petition-
er’s claim would circumvent such limitation. Pp. 672-673.



STENCEL AERO ENGINEERING CORP. v. U. S. 667

666 Opinion of the Court

(c) Where the case concerns an injury to a serviceman while on duty, 
the adverse effect upon military discipline is identical whether the action 
is brought by the serviceman directly or by a third party, since in either 
case the issue would be the degree of the Government agents’ fault, if 
any, and the effect upon the serviceman’s safety, and the trial would 
involve second-guessing military orders. P. 673.

536 F. 2d 765, affirmed.

Bur ge r , C. J., delivered the opinion of the Court, in which Ste wa rt , 
Whi te , Bla ck mu n , Pow ell , Reh nq ui st , and Ste ve ns , JJ., joined. 
Mar sha ll , J., filed a dissenting opinion, in which Bre nn an , J., joined, 
post, p. 674.

Thomas J. Whalen argued the cause and filed briefs for 
petitioner.

Thomas S. Martin argued the cause for the United States. 
With him on the brief were Acting Solicitor General Friedman 
and Acting Assistant Attorney General Jaffe.

Mr . Chief  Justice  Burger  delivered the opinion of the 
Court.

We granted certiorari in this case to decide whether the 
United States is liable under the Federal Tort Claims Act, 
28 U. S. C. § 2674, to indemnify a third party for damages 
paid by it to a member of the Armed Forces injured in the 
course of military service.

(1)
On June 9, 1973, Captain John Donharn was permanently 

injured when the egress life-support system of his F-100 
fighter aircraft malfunctioned during a midair emergency.1 
Petitioner, Stencel Aero Engineering Corp., manufactured the 
ejection system pursuant to the specifications of, and by use of 
certain components provided by, the United States.2 Pursu-

1 Captain Donharn was at the time assigned for training to the 131st 
Tactical Fighter Group, Missouri Air National Guard.

2 There is no contractual relationship between the United States and
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ant to the Veterans’ Benefits Act, 38 U. S. C. § 321 et seq., 
made applicable to National Guardsmen by 32 U. S. C. § 318, 
Captain Donham was awarded a lifetime pension of approxi-
mately $1,500 per month. He nonetheless brought suit for 
the injury in the Eastern District of Missouri claiming 
damages of $2,500,000. Named as defendants, inter alia, were 
the United States and Stencel. Donham alleged that the 
emergency eject system malfunctioned as a result of “the 
negligence and carelessness of the defendants individually and 
jointly.”

Stencel then cross-claimed against the United States for 
indemnity, charging that any malfunction in the egress life-
support system used by Donham was due to faulty specifica-
tions, requirements, and components provided by the United 
States or other persons under contract with the United States. 
The cross-claim further charged that the malfunctioning sys-
tem had been in the exclusive custody and control of the 
United States since the time of its manufacture. Stencel 
therefore claimed that, insofar as it was negligent at all, its 
negligence was passive, while the negligence of the United 
States was active. Accordingly it prayed for indemnity as to 
any sums it would be required to pay to Captain Donham.3

The United States moved for summary judgment against 
Donham, contending that he could not recover under the 
Tort Claims Act against the Government for injuries sustained 
incident to military service. Feres v. United States, 340 U. S.

Stencel. Stencel contracted with North American Rockwell, the prime 
Government contractor, to provide the F-lOO’s pilot eject system.

3 Stencel’s indemnity claim is based upon the law of Missouri. See, e. g., 
Feinstein v. Edward Livington & Sons, Inc., 457 S. W. 2d 789, 792-793 
(Mo. 1970); Kansas City Southern R. Co. v. Payway Feed Mills, Inc., 338 
S. W. 2d 1 (Mo. 1960). The FTCA, of course, insofar as it is applicable, 
fixes the liability of the United States with reference to “the law of the 
place where the [wrongful] act or omission occurred.” 28 U. S. C. 
§ 1346 (b).
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135 (1950). The United States further moved for dismissal 
of Stencel’s cross-claim, asserting that Feres also bars an in-
demnity action by a third party for monies paid to military 
personnel who could not recover directly from the United 
States.

The District Court granted the Government’s motions, hold-
ing that Feres protected the United States both from the 
claim of the serviceman and that of the third party.4 Both 
claims were therefore dismissed for lack of subject-matter 
jurisdiction. Stencel appealed this ruling to the Court of 
Appeals for the Eighth Circuit5 and that court affirmed. 536 
F. 2d 765. We granted certiorari.6 429 U. S. 958.

(2)
In Feres v. United States, supra, the Court held that an on- 

duty serviceman who is injured due to the negligence of 
Government officials may not recover against the United 
States under the Federal Tort Claims Act. During the same 
Term, in a case involving injuries to private parties, the Court 
also held that the Act permits impleading the Government as 
a third-party defendant, under a theory of indemnity or con-
tribution, if the original defendant claims that the United

4 Still pending in the District Court is Donham’s action against Stencel 
and against Mills Manufacturing Corp., another alleged tortfeasor.

5 The District Court had properly certified its judgment as final pur-
suant to Fed. Rule Civ. Proc. 54 (b), thereby making immediate appeal 
by Stencel appropriate.

6 The Circuits have been far from uniform in their treatment of this is-
sue. The view taken by the Eighth Circuit in this case was first adopted 
by the Ninth Circuit in United Air Lines, Inc. v. Wiener, 335 F. 2d 379, 
404, cert, dismissed, 379 U. S. 951 (1964), and has been recently reaffirmed 
in Adams v. General Dynamics Corp., 535 F. 2d 489, 491 (1976), cert, 
pending, No. 76-220. Positions which appear inconsistent with this view 
have been adopted by the Tenth Circuit in Barr v. Brezina Constr. Co., 
464 F. 2d 1141, 1143-1144 (1972), cert, denied, 409 U. S. 1125 (1973), 
and by the Fifth Circuit in Certain Underwriters at Lloyd’s v. United 
States, 511 F. 2d 159, 163 (1975).
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States was wholly or partially responsible for the plaintiff’s 
injury. United States v. Yellow Cab Co., 340 U. S. 543 
(1951). In this case we must resolve the tension between 
Feres and Yellow Cab when a member of the Armed Services 
brings a tort action against a private defendant and the latter 
seeks indemnity from the United States under the Tort Claims 
Act, claiming that Government officials were primarily respon-
sible for the injuries.

Petitioner argues that “[t]he Federal Tort Claims Act 
waives the Government’s immunity from suit in sweeping 
language.” United States v. Yellow Cab Co., supra, at 
547. Petitioner therefore contends that, unless its claim 
falls within one of the express exceptions to the Act, the 
Court should give effect to the congressional policy underly-
ing the Act, which is to hold the United States liable under 
state-law principles to the same extent as a similarly situated 
private individual. However, the principles of Yellow Cab 
here come into conflict with the equally well established doc-
trine of Feres v. United States. It is necessary, therefore, to 
examine the rationale of Feres to determine to what extent, if 
any, allowance of petitioner’s claim would circumvent the 
purposes of the Act as there construed by the Court.

Feres was an action by the executrix of a serviceman who 
had been killed when the barracks in which he was sleeping 
caught fire. The plaintiff claimed that the United States 
had been negligent in quartering the decedent in barracks it 
knew to be unsafe due to a defective heating plant.7 While 
recognizing the broad congressional purpose in passing the Act, 
the Court noted that the relationship between a sovereign and 
the members of its Armed Forces is unlike any relationship 
between private individuals. 340 U. S., at 141-142. There

7 The Court considered two additional cases involving alleged negligence 
of army officials. Jefferson v. United States, 0. T. 1950, No. 29, and 
United States v. Griggs, O. T. 1950, No. 31. It is unnecessary, for present 
purposes, to detail the fact situations involved in these two cases.
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is thus at least a surface anomaly in applying the mandate of 
the Act that “[t]he United States shall be liable ... in the 
same manner and to the same extent as a private individual 
under like circumstances . . . .” 28 U. S. C. § 2674. Noting 
that the effect of the Act was “to waive immunity from 
recognized causes of action and . . . not to visit the Govern-
ment with novel and unprecedented liabilities,” 340 U. S., at 
142, the Court concluded:

“[T]he Government is not liable under the Federal Tort 
Claims Act for injuries to servicemen where the injuries 
arise out of or are in the course of activity incident to 
service. Without exception, the relationship of military 
personnel to the Government has been governed exclu-
sively by federal law. We do not think that Congress, 
in drafting this Act, created a new cause of action de-
pendent on local law for service-connected injuries or 
death due to negligence. We cannot impute to Congress 
such a radical departure from established law in the 
absence of express congressional command.” Id., at 146.

In reaching this conclusion, the Court considered two fac-
tors: First, the relationship between the Government and 
members of its Armed Forces is “ ‘distinctively federal in char-
acter,’ ” id., at 143, citing United States v. Standard Oil Co., 
332 U. S. 301 (1947); it would make little sense to have the 
Government’s liability to members of the Armed Services de-
pendent on the fortuity of where the soldier happened to be 
stationed at the time of the injury. Second, the Veterans’ 
Benefits Act establishes, as a substitute for tort liability, a 
statutory “no fault” compensation scheme which provides gen-
erous pensions to injured servicemen, without regard to any 
negligence attributable to the Government. A third factor 
was explicated in United States v. Brown, 348 U. S. 110, 112 
(1954), namely, “ [t] he peculiar and special relationship of the 
soldier to his superiors, the effects of the maintenance of such 
suits on discipline, and the extreme results that might obtain 
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if suits under the Tort Claims Act were allowed for negligent 
orders given or negligent acts committed in the course of mili-
tary duty . . . We must therefore consider the impact of 
these factors where, as here, the suit against the Government 
is not brought by the serviceman himself, but by a third party 
seeking indemnity for any damages it may be required to pay 
the serviceman.

Clearly, the first factor considered in Feres operates with 
equal force in this case. The relationship between the Gov-
ernment and its suppliers of ordnance is certainly no less 
“distinctively federal in character” than the relationship be-
tween the Government and its soldiers. The Armed Services 
perform a unique, nationwide function in protecting the se-
curity of the United States. To that end military authorities 
frequently move large numbers of men, and large quantities 
of equipment, from one end of the continent to the other, 
and beyond. Significant risk of accidents and injuries attend 
such a vast undertaking. If, as the Court held in Feres, it 
makes no sense to permit the fortuity of the situs of the 
alleged negligence to affect the liability of the Government to 
a serviceman who sustains service-connected injuries, 340 
U. S., at 143, it makes equally little sense to permit that situs 
to affect the Government’s liability to a Government contrac-
tor for the identical injury.

The second factor considered by Feres is somewhat more 
difficult to apply. Petitioner argues that the existence of a 
generous military compensation scheme (from which Captain 
Donham has benefited and will continue to benefit, supra, at 
667-668) is of little comfort to it. It is contended that, although 
it may be fair to prohibit direct recovery by servicemen under 
the Act, since they are assured of compensation regardless of 
fault under the Veterans’ Benefits Act, petitioner as a third- 
party claimant should not be barred from indemnity for dam-
ages which it may be required to pay to the serviceman, and 
as to which it has no alternative federal remedy.
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A compensation scheme such as the Veterans’ Benefits 
Act serves a dual purpose: it not only provides a swift, effi-
cient remedy for the injured serviceman, but it also clothes 
the Government in the “protective mantle of the Act’s limi- 
tation-of-liability provisions.” See Cooper Stevedoring Co. 
v. Kopke, Inc., 417 U. S. 106, 115 (1974). Given the broad 
exposure of the Government, and the great variability in the 
potentially applicable tort law, see Feres, 340 U. S., at 142- 
143, the military compensation scheme provides an upper 
limit of liability for the Government as to service-connected 
injuries. To permit petitioner’s claim would circumvent this 
limitation, thereby frustrating one of the essential features of 
the Veterans’ Benefits Act. As we stated in a somewhat dif-
ferent context concerning the Tort Claims Act: “To permit 
[petitioner] to proceed . . . here would be to judicially admit 
at the back door that which has been legislatively turned away 
at the front door. We do not believe that the [Federal Tort 
Claims] Act permits such a result.” Laird v. Nelms, 406 
U. S. 797, 802 (1972).

Turning to the third factor, it seems quite clear that where 
the case concerns an injury sustained by a soldier while on 
duty, the effect of the action upon military discipline is iden-
tical whether the suit is brought by the soldier directly or by 
a third party. The litigation would take virtually the iden-
tical form in either case, and at issue would be the degree of 
fault, if any, on the part of the Government’s agents and the 
effect upon the serviceman’s safety. The trial would, in 
either case, involve second-guessing military orders, and 
would often require members of the Armed Services to testify 
in court as to each other’s decisions and actions. This factor, 
too, weighs against permitting any recovery by petitioner 
against the United States.

We conclude, therefore, that the third-party indemnity 
action in this case is unavailable for essentially the same 
reasons that the direct action by Donham is barred by Feres.
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The factors considered by the Feres court are largely appli-
cable in this type of case as well; hence, the right of a third 
party to recover in an indemnity action against the United 
States recognized in Yellow Cab, must be held limited by 
the rationale of Feres where the injured party is a service-
man. Since the relationship between the United States and 
petitioner is based on a commercial contract, there is no basis 
for a claim of unfairness in this result.8

Accordingly, the judgment of the Court of Appeals is

Affirmed.

Mr . Justice  Marshall , with whom Mr . Justice  Brennan  
joins, dissenting.

The opinion of the Court appears to be premised on the 
theory that in any case involving a member of the military on 
active duty, Feres v. United States, 340 U. S. 135 (1950), 
displaces the plain language of the Tort Claims Act. I cannot 
agree that that narrow, judicially created exception to the 
waiver of sovereign immunity contained in the Act should be 
extended to any category of litigation other than suits against 
the Government by active-duty servicemen based on injuries 
incurred while on duty.

Even if Feres is not to be strictly limited, I do not agree 
that its extension to cover this case is justified. The Court’s 
explanation simply does not differentiate this suit by a corpo-
ration against the Government from similar suits that the Tort 
Claims Act does allow. See, e. g., United States v. Yellow 
Cab Co., 340 U. S. 543 (1951).

The first factor relied upon by the Court is the “distinctively 
federal” relationship between the Government and “its sup-

8 Since the first Circuit case to hold such actions barred by Feres was 
decided in 1964, see n. 6, supra, petitioner no doubt had sufficient notice 
so as to take this risk into account in negotiating its contract for the 
emergency eject system at issue here.
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pliers of ordnance.” Ante, at 672. It is true, of course, that 
the military performs “a unique, nationwide function,” ibid., 
but so do the Bureau of the Census, the Immigration and 
Naturalization Service, and many other agencies of the Federal 
Government. These agencies, like the military, may have 
personnel and equipment in all parts of the country. Never-
theless, Congress has made private rights against the Gov-
ernment depend on “the law of the place "where the act or 
omission occurred,” 28 U. S. C. § 1346 (b), and presumably the 
Court agrees that this provision governs the rights of sup-
pliers to nonmilitary agencies. Nothing in the Court’s opin-
ion explains why it concludes that the relationship between the 
Government and those suppliers differs from its relationship 
to purveyors of military equipment.

The Court also concludes that compensation payments to 
an injured serviceman under the Veterans’ Benefits Act, 38 
U. S. C. § 321 et seq., place an absolute upper limit on the 
Government’s liability for service-connected injuries. Yet, 
nothing in that Act suggests that it is designed to place on 
third parties, such as petitioner, the burden of fully compen-
sating injuries to servicemen when the Government is at 
fault. Indeed, the Veterans’ Benefits Act does not even con-
tain an explicit declaration that it is the exclusive remedy 
against the Government for a serviceman’s injury. The com-
parable compensation program for civilian employees of the 
Government does contain such a limitation of liability. 5 
U. S. C. § 8116 (c).* Yet we have held that the broad lan-
guage of the exclusivity provision in the civilian compensation

*“The liability of the United States or an instrumentality thereof under 
this subchapter or any extension thereof with respect to the injury or 
death of an employee is exclusive and instead of all other liability of the 
United States or the instrumentality to the employee, his legal repre-
sentative, spouse, dependents, next of kin, and any other person other-
wise entitled to recover damages from the United States or the instru-
mentality because of the injury or death in a direct judicial proceeding, 
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scheme does not affect “the rights of unrelated third parties,” 
Weyerhaeuser S. S. Co. v. United States, 372 U. S. 597, 601 
(1963), and the lower courts have allowed indemnity suits 
identical to petitioner’s to proceed despite that provision. 
See, e. g., Travelers Ins. Co. v. United States, 493 F. 2d 
881 (CA3 1974). The Court fails to explain why the absence 
of an exclusivity provision in the Veterans’ Benefits Act fore-
closes suits by third parties in cases involving injuries to mili-
tary personnel when the existence of such a clause does not bar 
similar actions when the injured employee works for one of 
the Government’s civilian agencies.

Finally, the Court claims to find in this action a threat to 
military discipline. It is clear that the basis of Feres was the 
Court’s concern with the disruption of “[t]he peculiar and 
special relationship of the soldier to his superiors” that might 
result if the soldier were allowed to hale his superiors into 
court. See United States v. Brown, 348 U. S. 110, 112 (1954). 
That problem does not arise when a nonmilitary third party 
brings suit.

The majority’s argument that whether petitioner or the 
injured serviceman sues is of no import because the trial 
would take the same form in either case proves far too much. 
Had the same malfunction in the pilot eject system that 
caused the serviceman’s injuries here also caused that system 
to plunge into a civilian’s house, the injured civilian would 
unquestionably have a cause of action under the Tort Claims 
Act against the Government. He might also sue petitioner, 
which might, as it has done here, cross-claim against the Gov-
ernment. In that hypothetical case, as well as in the case 
before us, there would be the same chance that the trial would 
“involve second-guessing military orders, and would ... re-
quire members of the Armed Services to testify in court as to 

in a civil action, or in admiralty, or by an administrative or judicial pro-
ceeding under a workmen’s compensation statute or under a Federal tort 
liability statute. . .
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each other’s decisions and actions.” Ante, at 673. Yet there 
would be no basis, in Feres or in the Tort Claims Act, for con-
cluding that the suit is barred because of the nature of the 
evidence to be produced at trial. There is no basis for reach-
ing that conclusion here.

I respectfully dissent.
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CAREY, GOVERNOR OF NEW YORK, et  al . v . POPU-
LATION SERVICES INTERNATIONAL et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK

No. 75-443. Argued January 10, 1977—Decided June 9, 1977

Section 6811 (8) of the New York Education Law makes it a crime 
(1) for any person to sell or distribute any contraceptive of any kind to a 
minor under 16; (2) for anyone other than a licensed pharmacist to dis-
tribute contraceptives to persons 16 or over; and (3) for anyone, includ-
ing licensed pharmacists, to advertise or display contraceptives. In 
appellees’ action against appellant state officials challenging the constitu-
tionality of § 6811 (8), a three-judge District Court declared the statute 
unconstitutional in its entirety under the First and Fourteenth Amend-
ments insofar as it applies to nonprescription contraceptives, and 
enjoined its enforcement as so applied. Held: The judgment is affirmed. 
Pp. 682-703; 707-708; 713-716.

398 F. Supp. 321, affirmed.
Mr . Just ic e  Bren na n  delivered the opinion of the Court with respect 

to Parts I, II, III, and V, finding that:
1. Appellee Population Planning Associates (PPA), a corporation 

that makes mail-order sales of nonmedical contraceptive devices from 
its North Carolina offices and regularly advertises its products in New 
York periodicals and fills mail orders from New York residents without 
limiting availability of the products to persons of any particular age, 
has the requisite standing to maintain the action not only in its own 
right but also on behalf of its potential customers, Craig v. Boren, 429 
U. S. 190, and therefore there is no occasion to decide the standing of 
the other appellees. Pp. 682-684.

2. Regulations imposing a burden on a decision as fundamental as 
whether to bear or beget a child may be justified only by compelling 
state interests, and must be narrowly drawn to express only those 
interests. Pp. 684-686.

3. The provision prohibiting distribution of nonmedical contracep-
tives to persons 16 or over except through licensed pharmacists clearly 
burdens the right of such individuals to use contraceptives if they so 
desire, and the provision serves no compelling state interests. It can-
not be justified by an interest in protecting health insofar as it applies
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to nonhazardous contraceptives or in protecting potential life, nor can 
it be justified by a concern that young people not sell contraceptives, 
or as being designed to serve as a quality control device or as facilitating 
enforcement of the other provisions of the statute. Pp. 686-691.

4. The prohibition of any advertisement or display of contraceptives 
that seeks to suppress completely any information about the availability 
and price of contraceptives cannot be justified on the ground that 
advertisements of contraceptive products would offend and embarrass 
those exposed to them and that permitting them would legitimize sexual 
activity of young people. These are classically not justifications vali-
dating suppression of expression protected by the First Amendment, 
and here the advertisements in question merely state the availability 
of products that are not only entirely legal but constitutionally protected. 
Pp. 700-702.

Mr . Just ice  Bre nn an , joined by Mr . Just ice  Ste wa rt , Mr . Jus ti ce  
Mar sha ll , and Mr . Just ice  Bla ck mun , concluded in Part IV that the 
provision prohibiting distribution of contraceptives to persons under 16, 
as applied to nonprescription contraceptives, cannot be justified as a 
permissible regulation of minors’ morality in furtherance of the State’s 
policy against promiscuous sexual intercourse among the young. Pp. 
691-699.

(a) The right to privacy in connection with decisions affecting 
procreation extends to minors as well as to adults, and since a State 
may not impose a blanket prohibition, or even a blanket requirement 
of parental consent, on the choice of a minor to terminate her pregnancy, 
Planned Parenthood of Missouri v. Danforth, 428 U. S. 52, the constitu-
tionality of a blanket prohibition of the distribution of contraceptives 
to minors is a fortiori foreclosed. Pp. 693-694.

(b) The argument that sexual activity may be deterred by increas-
ing the hazards attendant on it has been rejected by the Court as a 
justification for restrictions on the freedom to choose whether to bear 
or beget a child. Eisenstadt v. Baird, 405 U. S. 438, 448; Roe v. Wade, 
410 U. S. 113, 148. Moreover, there is substantial doubt whether 
limiting access to contraceptives will in fact substantially discourage 
early sexual behavior. When a State, as here, burdens the exercise of a 
fundamental right, its attempt to justify that burden as a rational 
means for the accomplishment of some state policy requires more than 
the unsupported assertion (appellants here having conceded that there 
is no evidence that teenage extramarital sexual activity increases in 
proportion to the availability of contraceptives) that the burden is 
connected to such a policy. Pp. 694-696.
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(c) That under another provision of the statute a minor under 16 
may be supplied with a contraceptive by a physician does not save the 
challenged provision, especially where appellants asserted no medical 
necessity for imposing a limitation on the distribution of nonprescription 
contraceptives to minors. Pp. 697-699.

Mr . Just ice  Whi te  concluded that the prohibition against distribu-
tion of contraceptives to persons under 16 cannot be justified primarily 
because the State has not demonstrated that such prohibition measurably 
contributes to the deterrent purposes that the States advances as justifi-
cation. Pp. 702-703.

Mr . Just ice  Pow el l  concluded that the prohibition against distri-
bution of contraceptives to persons under 16 is defective both because it 
infringes the privacy interests of married females between the ages of 14 
and 16 and because it prohibits parents from distributing contraceptives 
to their children, thus unjustifiably •interfering with parental interests 
in rearing children. Pp. 707-708.

Mr . Just ice  Ste ve ns  concluded that the prohibition against distribu-
tion of contraceptives to persons under 16 denies such persons and their 
parents a choice which, if available, would reduce exposure to venereal 
disease or unwanted pregnancy, and that the prohibition cannot be 
justified as a means of discouraging sexual activity by minors. Pp. 713— 
716.

Bre nn an , J., announced the Court’s judgment and delivered an opinion 
of the Court (Parts I, II, III, and V), in which Ste war t , Mar sha ll , 
Bla ck mun , and Stev en s , J J., joined; in all but Part II of which Whi te , 
J., joined; and in Part I of which Pow ell , J., joined; and an opinion 
(Part IV), in which Ste wa rt , Mar sha ll , and Bla ck mu n , JJ., joined. 
Whi te , J., post, p. 702, Pow el l , J., post, p. 703, and Ste ve ns , J., post, 
p. 712, filed opinions concurring in part and concurring in the judgment. 
Burg er , C. J., dissented. Reh nq ui st , J., filed a dissenting opinion, post, 
p. 717.

Arlene R. Silverman, Assistant Attorney General of New 
York, argued the cause for appellants. With her on the briefs 
were Louis J. Lejkowitz, Attorney General, and Samuel A. 
Hirshowitz, First Assistant Attorney General.

Michael N. Pallet argued the cause for appellees. With 
him on the brief was Steven Delibert*

*Briefs of amici curiae urging affirmance were filed by Melvin L. Wulf,
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Mr . Justi ce  Brennan  delivered the opinion of the Court 
(Parts I, II, III, and V), together with an opinion (Part IV), 
in which Mr . Justi ce  Stewart , Mr . Justi ce  Marsh all , and 
Mr . Just ice  Blackmu n  joined.

Under New York Educ. Law § 6811 (8) (McKinney 1972) 
it is a crime (1) for any person to sell or distribute any 
contraceptive of any kind to a minor under the age of 16 years; 
(2) for anyone other than a licensed pharmacist to distribute 
contraceptives to persons 16 or over; and (3) for anyone, 
including licensed pharmacists, to advertise or display con-
traceptives.1 A three-judge District Court for the Southern 
District of New York declared § 6811 (8) unconstitutional in 
its entirety under the First and Fourteenth Amendments of the

Judith M. Mears, and Rena Uviller for the American Civil Liberties Union; 
and by Harriet F. Pilpel and Eve W. Paul for the Planned Parenthood 
Federation of America et al.

1 Section 6811 (8) provides:
“It shall be a class A misdemeanor for:

“8. Any person to sell or distribute any instrument or article, or any 
recipe, drug or medicine for the prevention of contraception to a minor 
under the age of sixteen years; the sale or distribution of such to a person 
other than a minor under the age of sixteen years is authorized only by a 
licensed pharmacist but the advertisement or display of said articles, 
within or without the premises of such pharmacy, is hereby prohibited.” 
After some dispute in the District Court the parties apparently now 
agree that Education Law § 6807 (b) (McKinney 1972) constitutes an ex-
ception to the distribution prohibitions of §6811 (8). Section 6807 (b) 
provides:

“This article shall not be construed to affect or prevent:

“(b) Any physician . . . who is not the owner of a pharmacy, or 
registered store, or who is not in the employ of such owner, from supplying 
his patients with such drugs as the physician . . . deems proper in con-
nection with his practice . . . .”
The definition of “drugs” in Education Law § 6802 (7) (McKinney 1972) 
apparently includes any contraceptive drug or device. See nn. 7, 13, and 
23, and text, infra, at 697-699. See also 398 F. Supp. 321, 329-330, and 
n. 8.
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Federal Constitution insofar as it applies to nonprescription 
contraceptives, and enjoined its enforcement as so applied. 
398 F. Supp. 321 (1975). We noted probable jurisdiction, 426 
U.S. 918 (1976). We affirm.

I
We must address a preliminary question of the standing of 

the various appellees to maintain the action. We conclude 
that appellee Population Planning Associates, Inc. (PPA) 
has the requisite standing and therefore have no occasion to 
decide the standing of the other appellees.2

PPA is a corporation primarily engaged in the mail-order 
retail sale of nonmedical contraceptive devices from its offices 
in North Carolina. PPA regularly advertises its products in 
periodicals published or circulated in New York, accepts orders 
from New York residents, and fills orders by mailing contra-
ceptives to New York purchasers. Neither the advertisements 
nor the order forms accompanying them limit availability of 
PPA’s products to persons of any particular age.

Various New York officials have advised PPA that its activi-
ties violate New York law. A letter of December 1, 1971, 
notified PPA that a PPA advertisement in a New York college 
newspaper violated § 6811 (8), citing each of the three chal-
lenged provisions, and requested “future compliance” with the

2 In addition to PPA, the plaintiffs in the District Court, appellees 
here, are Population Services International, a nonprofit corporation dis-
seminating birth control information and services; Rev. James B. Hagen, 
a minister and director of a venereal disease prevention program that 
distributes contraceptive devices; three physicians specializing in family 
planning, pediatrics, and obstetrics-gynecology; and an adult New York 
resident who alleges that the statute inhibits his access to contraceptive 
devices and information, and his freedom to distribute the same to his 
minor children. The District Court held that PPA and Hagen had 
standing, and therefore found it unnecessary to decide the standing of the 
other plaintiffs. Id., at 327-330.

The appellants here, defendants in the District Court, are state 
officials responsible for the enforcement of the Education Law provisions.
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law. A second letter, dated February 23, 1973, notifying PPA 
that PPA’s magazine advertisements of contraceptives vio-
lated the statute, referred particularly to the provisions pro-
hibiting sales to minors and sales by nonpharmacists, and 
threatened: “In the event you fail to comply, the matter 
will be referred to our Attorney General for legal action.” 
Finally, PPA was served with a copy of a report of inspectors 
of the State Board of Pharmacy, dated September 4, 1974, 
which recorded that PPA advertised male contraceptives, and 
had been advised to cease selling contraceptives in violation 
of the state law.

That PPA has standing to challenge § 6811 (8), not only 
in its own right but also on behalf of its potential customers, 
is settled by Craig v. Boren, 429 U. S. 190, 192-197 (1976). 
Craig held that a vendor of 3.2% beer had standing to 
challenge in its own right and as advocate for the rights of 
third persons, the gender-based discrimination in a state 
statute that prohibited sale of the beer to men, but not to 
women, between the agfes of 18 and 21. In this case, as did 
the statute in Craig, § 6811 (8) inflicts on the vendor PPA 
“injury in fact” that satisfies Art. Ill’s case-or-controversy 
requirement, since “ [t]he legal duties created by the statutory 
sections under challenge are addressed directly to vendors such 
as [PPA. It] is obliged either to heed the statutory [prohi-
bition], thereby incurring a direct economic injury through the 
constriction of [its] market, or to disobey the statutory com-
mand and suffer” legal sanctions. 429 U. S., at 194.3 There-

3 Appellants contend that PPA has not suffered “injury in fact” because 
it has not shown that prosecution under § 6811 (8) is imminent. Stefjel 
v. Thompson, 415 U. S. 452, 459-460 (1974) is dispositive of this argu-
ment. PPA alleges that it has violated the challenged statute in the past, 
and continues to violate it in the regular course of its business; that it 
has been advised by the authorities responsible for enforcing the statute 
that it is in violation; and that on at least one occasion, it has been 
threatened with prosecution. The threat is not, as in Poe v. Ullman, 
367 U. S. 497, 508 (1961) (plurality opinion), “chimerical.” In that
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fore, PPA is among the “vendors and those in like positions 
[who] have been uniformly permitted to resist efforts at 
restricting their operations by acting as advocates for the rights 
of third parties who seek access to their market or function.” 
Id., at 195. See also Eisenstadt v. Baird, 405 U. S. 438, 443- 
446 (1972); Sullivan v. Little Hunting Park, 396 U. S. 229, 237 
(1969); Barrows v. Jackson, 346 U. S. 249, 257-260 (1953). 
As such, PPA “is entitled to assert those concomitant rights 
of third parties that would be 'diluted or adversely affected’ 
should [its] constitutional challenge fail.” Craig v. Boren, 
supra, at 195, quoting Griswold v. Connecticut, 381 U. S. 479, 
481 (1965).4

II
Although “[t]he Constitution does not explicitly mention 

any right of privacy,” the Court has recognized that one aspect 
of the “liberty” protected by the Due Process Clause of the 
Fourteenth Amendment is “a right of personal privacy, or a 
guarantee of certain areas or zones of privacy.” Roe v. 
Wade, 410 U. S. 113, 152 (1973). This right of personal pri-
vacy includes “the interest in independence in making certain 
kinds of important decisions.” Whalen n . Roe, 429 U. S. 589, 
599-600 (1977). While the outer limits of this aspect of pri-
vacy have not been marked by the Court, it is clear that among 

case, the challenged state law had fallen into virtual desuetude through 
lack of prosecution over some 80 years, and plaintiffs alleged no ex-
plicit threat of prosecution. Here, PPA has been threatened with 
legal action, and prosecutions have been brought under the predecessor of 
§ 6811 (8) as recently as 1965. See, e. g., People v. Baird, 47 Mise. 2d 
478,262 N. Y. S. 2d 947 (1965).

4 Indeed, the case for the vendor’s standing to assert the rights of poten-
tial purchasers of his product is even more compelling here than in Craig, 
because the rights involved fall within the sensitive area of personal 
privacy. In such a case potential purchasers “may be chilled from . . . 
assertion [of their own rights] by a desire to protect the very privacy 
[they seek to vindicate] from the publicity of a court suit.” Singleton v. 
Wulff, 428 U. S. 106, 117 (1976).
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the decisions that an individual may make without unjustified 
government interference are personal decisions “relating to 
marriage, Loving v. Virginia, 388 U. S. 1, 12 (1967); procrea-
tion, Skinner v. Oklahoma ex rel. Williamson, 316 U. S. 535, 
541-542 (1942); contraception, Eisenstadt v. Baird, 405 U. S., 
at 453-454; id., at 460, 463-465 (White , J., concurring in 
result); family relationships, Prince v. Massachusetts, 321 
U. S. 158, 166 (1944); and child rearing and education, Pierce 
v. Society of Sisters, 268 U. S. 510, 535 (1925); Meyer v. 
Nebraska, [262 U. S. 390, 399 (1923)].” Roe v. Wade, supra, 
at 152-153. See also Cleveland Board of Education v. 
LaFleur, 414 U. S. 632, 639-640 (1974).

The decision whether or not to beget or bear a child is at the 
very heart of this cluster of constitutionally protected choices. 
That decision holds a particularly important place in the 
history of the right of privacy, a right first explicitly recog-
nized in an opinion holding unconstitutional a statute pro-
hibiting the use of contraceptives, Griswold v. Connecticut, 
supra, and most prominently vindicated in recent years in the 
contexts of contraception, Griswold v. Connecticut, supra; 
Eisenstadt v. Baird, supra; and abortion, Roe v. Wade, supra; 
Doe v. Bolton, 410 U. S. 179 (1973); Planned Parenthood of 
Central Missouri v. Danforth, 428 U. S. 52 (1976). This is 
understandable, for in a field that by definition concerns the 
most intimate of human activities and relationships, decisions 
whether to accomplish or to prevent conception are among the 
most private and sensitive. “If the right of privacy means 
anything, it is the right of the individual, married or single, to 
be free of unwarranted governmental intrusion into matters so 
fundamentally affecting a person as the decision whether to 
bear or beget a child.” Eisenstadt v. Baird, supra, at 453. 
(Emphasis omitted.)

That the constitutionally protected right of privacy extends 
to an individual’s liberty to make choices regarding contracep-
tion does not, however, automatically invalidate every state 
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regulation in this area. The business of manufacturing and 
selling contraceptives may be regulated in ways that do not 
infringe protected individual choices. And even a burdensome 
regulation may be validated by a sufficiently compelling state 
interest. In Roe v. Wade, for example, after determining that 
the “right of privacy . . . encompass [es] a woman’s decision 
whether or not to terminate her pregnancy,” 410 U. S., at 153, 
we cautioned that the right is not absolute, and that certain 
state interests (in that case, “interests in safeguarding health, 
in maintaining medical standards, and in protecting potential 
life”) may at some point “become sufficiently compelling to 
sustain regulation of the factors that govern the abortion deci-
sion.” Id., at 154. “Compelling” is of course the key word; 
where a decision as fundamental as that whether to bear or 
beget a child is involved, regulations imposing a burden on it 
may be justified only by compelling state interests, and must 
be narrowly drawn to express only those interests. Id., at 
155-156, and cases there cited.

With these principles in mind, we turn to the question 
whether the District Court was correct in holding invalid the 
provisions of § 6811 (8) as applied to the distribution of non-
prescription contraceptives.

Ill
We consider first the wider restriction on access to contra-

ceptives created by § 6811 (8)’s prohibition of the distribution 
of nonmedical contraceptives to adults except through licensed 
pharmacists.

Appellants argue that this Court has not accorded a “right 
of access to contraceptives” the status of a fundamental aspect 
of personal liberty. They emphasize that Griswold v. Con-
necticut struck down a state prohibition of the use of contra-
ceptives, and so had no occasion to discuss laws “regulating 
their manufacture or sale.” 381 U. S., at 485. Eisenstadt v. 
Baird, was decided under the Equal Protection Clause, holding 
that “whatever the rights of the individual to access to contra-
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ceptives may be, the rights must be the same for the unmar-
ried and the married alike.” 405 U. S., at 453. Thus appel-
lants argue that neither case should be treated as reflecting 
upon the State’s power to limit or prohibit distribution of 
contraceptives to any persons, married or unmarried. But see 
id., at 463-464 (White , J., concurring in result).

The fatal fallacy in this argument is that it overlooks the 
underlying premise of those decisions that the Constitution 
protects “the right of the individual ... to be free from 
unwarranted governmental intrusion into . . . the decision 
whether to bear or beget a child.” Id., at 453. Griswold did 
state that by “forbidding the use of contraceptives rather than 
regulating their manufacture or sale,” the Connecticut statute 
there had “a maximum destructive impact” on privacy rights. 
381 U. S., at 485. This intrusion into “the sacred precincts of 
marital bedrooms” made that statute particularly “repulsive.” 
Id., at 485-486. But subsequent decisions have made clear 
that the constitutional protection of individual autonomy in 
matters of childbearing is not dependent on that element. 
Eisenstadt v. Baird, holding that the protection is not limited 
to married couples, characterized the protected right as the 
“decision whether to bear or beget a child.” 405 U. S., at 453 
(emphasis added). Similarly, Roe v. Wade, held that the 
Constitution protects “a woman’s decision whether or not to 
terminate her pregnancy.” 410 U. S., at 153 (emphasis 
added). See also Whalen v. Roe, supra, at 599-600, and 
n. 26. These decisions put Griswold in proper perspective. 
Griswold may no longer be read as holding only that a State 
may not prohibit a married couple’s use of contraceptives. 
Read in light of its progeny, the teaching of Griswold is that 
the Constitution protects individual decisions in matters of 
childbearing from unjustified intrusion by the State.

Restrictions on the distribution of contraceptives clearly 
burden the freedom to make such decisions. A total prohibi-
tion against sale of contraceptives, for example, would intrude 



688 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

upon individual decisions in matters of procreation and con-
traception as harshly as a direct ban on their use. Indeed, in 
practice, a prohibition against all sales, since more easily and 
less offensively enforced, might have an even more devastating 
effect upon the freedom to choose contraception. Cf. Poe v. 
Ullman, 367 U. S. 497 (1961).

An instructive analogy is found in decisions after Roe v. 
Wade, supra, that held unconstitutional statutes that did not 
prohibit abortions outright but limited in a variety of ways a 
woman’s access to them. Doe v. Bolton, 410 U. S. 179 (1973); 
Planned Parenthood of Centred Missouri v. Danforth, 428 U. S. 
52 (1976). See also Bigelow v. Virginia, 421 U. S. 809 (1975). 
The significance of these cases is that they establish that the 
same test must be applied to state regulations that burden an 
individual’s right to decide to prevent conception or terminate 
pregnancy by substantially limiting access to the means of 
effectuating that decision as is applied to state statutes that 
prohibit the decision entirely. Both types of regulation “may 
be justified only by a ‘compelling state interest’. . . and . . . 
must be narrowly drawn to express only the legitimate state 
interests at stake.” Roe v. Wade, supra, at 155.6 See also 
Eisenstadt v. Baird, 405 U. S., at 463 (White , J., concurring 
in result). This is so not because there is an independent 
fundamental “right of access to contraceptives,” but because 
such access is essential to exercise of the constitutionally pro-
tected right of decision in matters of childbearing that is the

6 Contrary to the suggestion advanced in Mr . Just ice  Pow el l ’s opinion, 
we do not hold that state regulation must meet this standard “whenever 
it implicates sexual freedom,” post, at 705, or “affect [s] adult sexual rela-
tions,” post, at 703, but only when it “burden[s] an individual’s right to 
decide to prevent conception or terminate pregnancy by substantially 1im- 
iting access to the means of effectuating that decision.” Supra, this page. 
As we observe below, “the Court has not definitively answered the difficult 
question whether and to what extent the Constitution prohibits state 
statutes regulating [private consensual sexual] behavior among adults,” 
n. 17, infra, and we do not purport to answer that question now.
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underlying foundation of the holdings in Griswold, Eisenstadt 
v. Baird, and Roe v. Wade.

Limiting the distribution of nonprescription contraceptives 
to licensed pharmacists clearly imposes a significant burden on 
the right of the individuals to use contraceptives if they choose 
to do so. Eisenstadt v. Baird, supra, at 461-464 (White , J., 
concurring in result). The burden is, of course, not as great 
as that under a total ban on distribution. Nevertheless, the 
restriction of distribution channels to a small fraction of the 
total number of possible retail outlets renders contraceptive 
devices considerably less accessible to the public, reduces the 
opportunity for privacy of selection and purchase,6 and les-
sens the possibility of price competition.7 Cf. Griswold n . 
Connecticut, 381 U. S., at 503 (White , J., concurring in 
judgment). Of particular relevance here is Doe v. Bolton, 
supra, in which the Court struck down, as unconstitution-
ally burdening the right of a woman to choose abortion, 
a statute requiring that abortions be performed only in accred-
ited hospitals, in the absence of proof that the requirement 
was substantially related to the State’s interest in protecting 
the patient’s health. 410 U. S., at 193-195. The same 
infirmity infuses the limitation in § 6811 (8). “Just as in 
Griswold, where the right of married persons to use contra-
ceptives was ‘diluted or adversely affected’ by permitting a 

6 As Mr . Just ice  Pow ell  notes, post, at 711, the prohibition of mail-
order sales of contraceptives, as practiced by PPA, is a particularly 
“significant invasion of the constitutionally protected privacy in decisions 
concerning sexual relations.”

7 The narrow exception to § 6811 (8) arguably provided by New York 
Educ. Law §6807 (b) (McKinney, Supp. 1976-1977), see n. 1, supra, 
which permits a physician “who is not the owner of a pharmacy, or 
registered store” to supply his patients with “such drugs as [he] . . . 
deems proper in connection with his practice” obviously does not signifi-
cantly expand the number of regularly available, easily accessible retail 
outlets for nonprescription contraceptives, and so has little relevance to our 
analysis of this aspect of § 6811 (8).
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conviction for giving advice as to its exercise, ... so here, to 
sanction a medical restriction upon distribution of a contra-
ceptive not proved hazardous to health would impair the 
exercise of the constitutional right.” Eisenstadt v. Baird, 405 
U. S., at 464 (White , J., concurring in result).

There remains the inquiry whether the provision serves a 
compelling state interest. Clearly “interests ... in main-
taining medical standards, and in protecting potential life,” 
Roe v. Wade, 410 U. S., at 154, cannot be invoked to justify 
this statute. Insofar as § 6811 (8) applies to nonhazardous 
contraceptives,8 it bears no relation to the State’s interest in 
protecting health. Eisenstadt v. Baird, supra, at 450-452; 
463-464 (White , J., concurring in result).9 Nor is the inter-
est in protecting potential life implicated in state regulation 
of contraceptives. Roe v. Wade, supra, at 163-164.

Appellants therefore suggest that § 6811 (8) furthers other 
state interests. But none of them is comparable to those the 
Court has heretofore recognized as compelling. Appellants 
argue that the limitation of retail sales of nonmedical contra-
ceptives to pharmacists (1) expresses “a proper concern that 
young people not sell contraceptives”; (2) “allows purchasers 
to inquire as to the relative qualities of the varying products 
and prevents anyone from tampering with them”; and (3) fa-
cilitates enforcement of the other provisions of the statute. 
Brief for Appellants 14. The first hardly can justify the 
statute’s incursion into constitutionally protected rights, and

8 We have taken judicial notice that “not all contraceptives are poten-
tially dangerous.” Eisenstadt v. Baird, 405 U. S., 438, 451, and n. 9 
(1972). See also id., at 463-464 (Whi te , J., concurring in result).

9 Indeed, in light of other provisions of both federal and state law that 
comprehensively regulate hazardous drugs and devices, see, e. g., 21 
U. S. C. §§ 351-360, especially § 353 (b) ; N. Y. Educ. Law §§ 6800-6826 
(McKinney 1972 and Supp. 1976-1977), especially §6810, it is unclear 
what health-related interest the State could have in nonprescription con-
traceptives. Eisenstadt n . Baird, supra, at 452.
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in any event the statute is obviously not substantially related 
to any goal of preventing young people from selling contra-
ceptives.10 Nor is the statute designed to serve as a quality 
control device. Nothing in the record suggests that phar-
macists are particularly qualified to give advice on the merits 
of different nonmedical contraceptives, or that such advice is 
more necessary to the purchaser of contraceptive products 
than to consumers of other nonprescription items. Why 
pharmacists are better able or more inclined than other 
retailers to prevent tampering with prepackaged products, or, 
if they are, why contraceptives are singled out for this special 
protection, is also unexplained.11 As to ease of enforcement, 
the prospect of additional administrative inconvenience has 
not been thought to justify invasion of fundamental constitu-
tional rights. See, e. g., Morrissey v. Brewer, 408 U. S. 471 
(1972); Goldberg v. Kelly, 397 U. S. 254 (1970).

IV12
A

The District Court also held unconstitutional, as applied to 
nonprescription contraceptives, the provision of § 6811 (8) 
prohibiting the distribution of contraceptives to those under

10 Nothing in New York law limits the employment of minors who work 
as sales clerks in pharmacies. To the extent that minors employed in 
other retail stores selling contraceptive products might be exposed “to 
undesirable comments and gestures,” Brief for Appellants 3-4, or other-
wise corrupted by exposure to such products, minors working as sales 
clerks in pharmacies are exposed to the same hazards.

11 As the District Court pointed out, while these interests are insufficient 
to justify limiting the distribution of nonhazardous contraceptives to 
pharmacists, other restrictions may well be reasonably related to the 
objective of quality control. We therefore express no opinion on, for 
example, restrictions on the distribution of contraceptives through vending 
machines, which are not before us in this case. See 398 F. Supp., at 336.

12 This part of the opinion expresses the views of Just ic es  Bre nna n , 
Stew art , Mar sha ll , and Blac kmun .
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16 years of age.13 Appellants contend that this provision of 
the statute is constitutionally permissible as a regulation of 
the morality of minors, in furtherance of the State’s policy 
against promiscuous sexual intercourse among the young.

The question of the extent of state power to regulate con-
duct of minors not constitutionally regulable when committed 
by adults is a vexing one, perhaps not susceptible of precise 
answer. We have been reluctant to attempt to define “the 
totality of the relationship of the juvenile and the state.” In 
re Gault, 387 U. S. 1, 13 (1967). Certain principles, however, 
have been recognized. “Minors, as well as adults, are pro-
tected by the Constitution and possess constitutional rights.” 
Planned Parenthood of Central Missouri v. Danforth, 428 
U. S., at 74. “[W] hatever may be their precise impact, 
neither the Fourteenth Amendment nor the Bill of Rights is 
for adults alone.” In re Gault, supra, at 13.14 On the other 
hand, we have held in a variety of contexts that “the power 
of the state to control the conduct of children reaches beyond 
the scope of its authority over adults.” Prince v. Massachu-
setts, 321 U. S. 158, 170 (1944). See Ginsberg v. New York, 
390 U. S. 629 (1968). See also McKeiver v. Pennsylvania, 
403 U. S. 528 (1971).

13 Subject to an apparent exception for distribution by physicians in the 
course of their practice. See n. 1, supra, and infra, at 697-699, and n. 23.

14 Thus minors are entitled to constitutional protection for freedom of 
speech, Tinker n . Des Moines School Dist., 393 U. S. 503 (1969); West 
Virginia Bd. of Education v. Barnette, 319 U. S. 624 (1943); equal protec-
tion against racial discrimination, Brown v. Board of Education, 347 U. S. 
483 (1954); due process in civil contexts, Goss v. Lopez, 419 U. S. 565 
(1975); and a variety of rights of defendants in criminal proceedings, 
including the requirement of proof beyond a reasonable doubt, In re Win-
ship, 397 U. S. 358 (1970), the prohibition of double jeopardy, Breed n . 
Jones, 421 U. S. 519 (1975), the rights to notice, counsel, confrontation, 
and cross-examination, and not to incriminate oneself, In re Gault, 387 
U. S. 1 (1967), and the protection against coerced confessions, Gallegos v. 
Colorado, 370 U. S. 49 (1962); Haley v. Ohio, 332 U. S. 596 (1948).
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Of particular significance to the decision of this case, the 
right to privacy in connection with decisions affecting procrea-
tion extends to minors as well as to adults. Planned Parent-
hood of Central Missouri v. Danforth, supra, held that a State 
“may not impose a blanket provision . . . requiring the con-
sent of a parent or person in loco parentis as a condition for 
abortion of an unmarried minor during the first 12 weeks of 
her pregnancy.” 428 U. 8., at 74. As in the case of the 
spousal-consent requirement struck down in the same case, id., 
at 67-72, “the State does not have the constitutional authority 
to give a third party an absolute, and possibly arbitrary, veto,” 
id., at 74, “ ‘which the state itself is absolutely and totally 
prohibited from exercising.’ ” Id., at 69. State restrictions 
inhibiting privacy rights of minors are valid only if they serve 
“any significant state interest... that is not present in the case 
of an adult.” Id., at 75.15 Planned Parenthood found that 
no such interest justified a state requirement of parental 
consent.16

15 This test is apparently less rigorous than the “compelling state inter-
est” test applied to restrictions on the privacy rights of adults. See, 
e. g., n. 16, infra. Such lesser scrutiny is appropriate both because of 
the States’ greater latitude to regulate the conduct of children, Prince v. 
Massachusetts, 321 U. S. 158 (1944); Ginsberg v. New York, 390 U. S. 629 
(1968), and because the right of privacy implicated here is “the interest 
in independence in making certain kinds of important decisions,” Whalen v. 
Roe, 429 U. S. 589, 599-600 (1977), and the law has generally regarded 
minors as having a lesser capability for making important decisions. See, 
e. g., Planned Parenthood, 428 U. S., at 102 (Stev en s , J., concurring in 
part and dissenting in part).

16 Planned Parenthood, however, “does not suggest that every minor, 
regardless of age or maturity, may give effective consent for termination 
of her pregnancy. See Bellotti n . Baird, [428 U. S. 132 (1976)]. The 
fault of [the particular statute considered in Planned Parenthood'] is 
that it imposes a special-consent provision, exercisable by a person other 
than the woman and her physician, as a prerequisite to a minor’s termi-
nation of her pregnancy . . . without a sufficient justification for the re-
striction.” Id., at 75.
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Since tiie State may not impose a blanket prohibition, or 
even a blanket requirement of parental consent, on the choice 
of a minor to terminate her pregnancy, the constitutionality of 
a blanket prohibition of the distribution of contraceptives to 
minors is a fortiori foreclosed. The State’s interests in pro-
tection of the mental and physical health of the pregnant 
minor, and in protection of potential life are clearly more 
implicated by the abortion decision than by the decision to 
use a nonhazardous contraceptive.

Appellants argue, however, that significant state interests 
are served by restricting minors’ access to contraceptives, 
because free availability to minors of contraceptives would 
lead to increased sexual activity among the young, in 
violation of the policy of New York to discourage such 
behavior.17 The argument is that minors’ sexual activity 
may be deterred by increasing the hazards attendant on 
it. The same argument, however, would support a ban 
on abortions for minors, or indeed support a prohibition 
on abortions, or access to contraceptives, for the un-
married, whose sexual activity is also against the public 
policy of many States. Yet, in each of these areas, the Court 
has rejected the argument, noting in Roe v. Wade, that “no 
court or commentator has taken the argument seriously.” 410

17 Appellees argue that the State’s policy to discourage sexual activity of 
minors is itself unconstitutional, for the reason that the right to privacy 
comprehends a right of minors as well as adults to engage in private con-
sensual sexual behavior. We observe that the Court has not definitively 
answered the difficult question whether and to what extent the Constitu-
tion prohibits state statutes regulating such behavior among adults. See 
generally Note, On Privacy: Constitutional Protection for Personal 
Liberty, 48 N. Y. U. L. Rev. 670, 719-738 (1973). But whatever the 
answer to that question, Ginsberg n . New York, supra, indicates that in 
the area of sexual mores, as in other areas, the scope of permissible state 
regulation is broader as to minors than as to adults. In any event, it is 
unnecessary to pass upon this contention of appellees, and our decision pro-
ceeds on the assumption that the Constitution does not bar state regula-
tion of the sexual behavior of minors.
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U. S., at 148. The reason for this unanimous rejection was 
stated in Eisenstadt v. Baird: “It would be plainly unreason-
able to assume that [the State] has prescribed pregnancy and 
the birth of an unwanted child [or the physical and psycho-
logical dangers of an abortion] as punishment for fornication.” 
405 U. S., at 448. We remain reluctant to attribute any such 
“scheme of values” to the State.18

Moreover, there is substantial reason for doubt whether 
limiting access to contraceptives will in fact substantially dis-
courage early sexual behavior. Appellants themselves con-
ceded in the District Court that “there is no evidence that 
teenage extramarital sexual activity increases in proportion to 
the availability of contraceptives,” 398 F. Supp., at 332, and 
n. 10, and accordingly offered none, in the District Court or 
here. Appellees, on the other hand, cite a considerable body 
of evidence and opinion indicating that there is no such deter-
rent effect.19 Although we take judicial notice, as did the 

18 We note, moreover, that other provisions of New York law argue 
strongly against any conclusion that the deterrence of illegal sexual con-
duct among minors was an objective of §6811 (8). First, a girl in 
New York may marry as young as 14, with the consent of her parents and 
a family court judge. N. Y. Dom. Rei. Law §§ 15-a, 15 (2), 15 (3) 
(McKinney 1964 and Supp. 1976-1977). Yet although sexual intercourse 
by a married woman of that age violates no state law, § 6811 (8) prohibits 
distribution of contraceptives to her. Second, New York requires that 
birth control information and services be provided to recipients of certain 
welfare programs, provided only that they are “of childbearing age, includ-
ing children who can be considered sexually active.” N. Y. Soc. Serv. Law 
§350 (l)(e) (McKinney 1976); cf. 42 U. S. C. § 602 (a) (15) (A) (1970 
ed., Supp. V). See also N. Y. Soc. Serv. Law § 365-a (3)(c) (McKinney 
1976); cf. 42 U. S. C. § 1396d (a) (vii) (4) (C) (1970 ed., Supp. V). 
Although extramarital intercourse is presumably as contrary to state policy 
among minors covered by those programs as among others, state law 
requires distribution of contraceptives to them and prohibits their distribu-
tion to all others.

19 See, e. g., Settlage, Baroff, & Cooper, Sexual Experience of Younger 
Teenage Girls Seeking Contraceptive Assistance for the First Time, Family 
Planning Perspectives 223 (fall 1973); Pilpel & Wechsler, Birth Control,
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District Court, id., at 331-333, that with or without access 
to contraceptives, the incidence of sexual activity among 
minors is high,20 and the consequences of such activity are 
frequently devastating,21 the studies cited by appellees play 
no part in our decision. It is enough that we again confirm 
the principle that when a State, as here, burdens the exercise 
of a fundamental right, its attempt to justify that burden as a 
rational means for the accomplishment of some significant 
state policy requires more than a bare assertion, based on a 
conceded complete absence of supporting evidence, that the 
burden is connected to such a policy.22

Teenagers and the Law: A New Look 1971, Family Plannning Perspec-
tives 37 (July 1971); Stein, Furnishing Information and Medical Treat-
ment to Minors for Prevention, Termination and Treatment of Pregnancy, 
Clearinghouse Review 131, 132 (July 1971); Reiss, Contraceptive Infor-
mation and Sexual Morality, Journal of Sex Research 51 (Apr. 1966). 
See also Note, Parental Consent Requirements and Privacy Rights of 
Minors: The Contraceptive Controversy, 88 Harv. L. Rev. 1001, 1010, 
and n. 67 (1975); Jordan, A Minor’s Right to Contraceptives, 7 U. Calif. 
Davis L. Rev. 270, 272-273 (1974).

20 See, e. g., id., at 271-273; Kanter & Zelnick, Sexual Experience of 
Young Unmarried Women in the United States, Family Planning Per-
spectives 9 (Oct. 1972).

21 Although this is not the occasion for a full examination of these 
problems, the following data sketchily indicate their extent. According 
to New York City Department of Health statistics, filed with the Court 
by the American Civil Liberties Union as amicus curiae, in New York City 
alone there were over 6,000 live births to girls under the age of 17 in 1975, 
as well as nearly 11,000 abortions. Moreover, “[t]eenage motherhood 
involves a host of problems, including adverse physical and psychological 
effects upon the minor and her baby, the continuous stigma associated 
with unwed motherhood, the need to drop out of school with the ac-
companying impairment of educational opportunities, and other disloca-
tions [including] forced marriage of immature couples and the often acute 
anxieties involved in deciding whether to secure an abortion.” Note, 
Parental Consent Requirements and Privacy Rights of Minors: The 
Contraceptive Controversy, 88 Harv. L. Rev. 1001, 1010 (1975) (foot-
notes omitted). See also Jordan, supra, n. 19, at 273-275.

22 Appellants argue that the statement in Ginsberg v. New York, 390



CAREY v. POPULATION SERVICES INTERNATIONAL 697

678 Opinion of Bre nna n , J.

B
Appellants argue that New York does not totally prohibit 

distribution of contraceptives to minors under 16, and that 
accordingly § 6811 (8) cannot be held unconstitutional. 
Although § 6811 (8) on its face is a flat unqualified pro-
hibition, Educ. Law § 6807 (b) (McKinney, Supp. 1976- 
1977), see nn. 1, 7, and 13, supra, provides that nothing in 
Education Law §§ 6800-6826 shall be construed to prevent 
“[a]ny physician . . . from supplying his patients with such 
drugs as [he] . . . deems proper in connection with his prac-
tice.” This narrow exception, however, does not save the 
statute. As we have held above as to limitations upon dis-
tribution to adults, less than total restrictions on access to 
contraceptives that significantly burden the right to decide 
whether to bear children must also pass constitutional scru-
tiny. Appellants assert no medical necessity for imposing a 
medical limitation on the distribution of nonprescription con-
traceptives to minors. Rather, they argue that such a restric-
tion serves to emphasize to young people the seriousness with 
which the State views the decision to engage in sexual inter-
course at an early age.23 But this is only another form of the

U. S., at 641, that “it was not irrational for the legislature to find 
that exposure to material condemned by the statute is harmful to minors,” 
is authority that the burden is appellees’ to prove that there is no con-
nection between the statute and the asserted state policy. But Ginsberg 
concerned a statute prohibiting dissemination of obscene material that it 
held was not constitutionally protected. In contrast § 6811 (8) concerns 
distribution of material access to which is essential to exercise of a funda-
mental right.

23 There is considerable doubt that appellants accurately identify the 
legislative purposes in enacting Educ. Law §§ 6807 (b) and 6811(8). 
Section 6811 (8) (formerly Educ. Law § 6804-b and before that Penal 
Law § 1142 (2)) was first enacted in 1965 as a modification, apparently in 
response to Griswold v. Connecticut, 381 U. S. 479 (1965), of former Penal 
Law § 1142, titled “Indecent articles.” 1965 N. Y. Laws, c. 637. 
This statute, which dated back at least to § 318 of the Penal Code of
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argument that juvenile sexual conduct will be deterred by 
making contraceptives more difficult to obtain. Moreover, 
that argument is particularly poorly suited to the restriction

1881, 1881 N. Y. Laws, c. 676, had made it a misdemeanor for any 
person to distribute or advertise “any instrument or article, or any drug 
or medicine, for the prevention of conception.” Section 6807 (b), on the 
other hand, generally excepts the distribution of drugs by a physician in 
the course of his practice from all the licensing requirements and 
restrictions imposed on the practice of pharmacy by Education Law 
§§ 6800-6826 (subject to certain provisos not here relevant). Such a 
provision, in one form or another and bearing several different numbers, 
has been included in the article concerning the practice of pharmacy since 
that article was first incorporated in the Education Law in 1927, see 
former Education Law § 1361, 1927 N. Y. Laws, c. 85, and before 
that a similar provision was included in the statutes regulating pharmacy 
in the Public Health Law. See, e. g., Public Health Law of 1893, § 187, 
1893 N. Y. Laws, c. 661. Thus, § 6807 (b) and its predecessors long 
predate the inclusion of § 6811 (8) in the Education Law.

Even more significantly, when § 6811 (8) was first enacted as Penal 
Law § 1142 (2), it was not subject to the physicians’ exception of § 6807 
(b). Rather, it was apparently subject to a different physicians’ excep-
tion, former Penal Law § 1145 (§321 of the Penal Code of 1881), which 
provided:
“An article or instrument, used or applied by physicians lawfully practic-
ing, or by their direction or prescription, for the cure or prevention of 
disease, is not an article of indecent or immoral nature or use, within this 
chapter. The supplying of such articles to such physicians or by their 
direction or prescription, is not an offense under this chapter.”
This was interpreted by the New York Court of Appeals to permit a 
physician “in good faith” to use contraceptives to treat “a married person 
to cure or prevent disease,” but not to permit “promiscuous advice to 
patients irrespective of their condition.” People v. Sanger, 222 N. Y. 192, 
194-195, 118 N. E. 637, 637-638 (1918), appeal dismissed for lack of 
jurisdiction, 251 U. S. 537 (1919) (per curiam). See also People v. Byrne, 
99 Mise. 1, 163 N. Y. S. 682 (1917); People v. Baird, 47 Mise. 2d 478, 262 
N. Y. S. 2d 947 (1965).

In light of this history, it appears that insofar as the legislature had 
§ 6807 (b) in mind at all when it transferred the prohibition of distribu-
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appellants are attempting to justify, which on appellants’ 
construction delegates the State’s authority to disapprove of 
minors’ sexual behavior to physicians, who may exercise it 
arbitrarily,24 either to deny contraceptives to young people, or 
to undermine the State’s policy of discouraging illicit early 
sexual behavior. This the State may not do. Cf. Planned 
Parenthood of Central Missouri v. Danforth, 428 U. S., at 69, 
74.26

tion of contraceptives to those under 16 from the Penal Law to the 
Education Law, it thought of that section as at most a narrow exception, 
analogous to § 1145, permitting physicians, “in connection with [their] 
practice,” to treat or prevent disease, rather than, as appellants assert, 
intending that §§ 6807 (b) and 6811 (8) be read together as establishing 
a scheme under which contraceptives would be freely available to those 
under 16, but limiting the distribution function to physicians. The 
legislative history of attempts in 1972 and 1974 to modify §6811 (8), to 
which appellants refer, supports this construction. The legislators debat-
ing those bills seem to have thought of § 6811 (8) as a flat prohibition of 
the distribution of contraceptives to minors, and made no reference to 
§6807 (b).

24 In Doe v. Bolton, 410 U. S. 179, 196 (1973), we doubted that 
physicians would allow their moral “predilections on extramarital sex” 
to interfere with their medical judgments concerning abortions. Here, 
however, no medical judgment is involved at all; the State purports 
to commission physicians to engage in moral counseling that can reflect 
little other than their private views on the morality of premarital sex 
among the young. It seems evident that many physicians are likely to 
have views on this subject to a significant degree more permissive or more 
restrictive than those of the State, the minor, or the minor’s parents. 
Moreover, nothing in § 6807 (b) suggests that the role of the physician 
is limited to such “counseling.” The statute does nothing more than to 
permit the physician to provide his patients with such drugs or devices 
as he “deems proper.” Such “absolute, and possibly arbitrary” discre-
tion over the privacy rights of minors is precisely what Planned Parent-
hood condemned. 428 U. S., at 74.

25 In cases involving abortions, we have emphasized that the decision 
to terminate a pregnancy is properly made by a woman in consultation 
with her physician. See, e. g., Roe v. Wade, 410 U. S. 113, 153, 164
(1973); Planned Parenthood of Central Missouri v. Danforth, 428 U. S.,
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V
The District Court’s holding that the prohibition of any 

“advertisement or display” of contraceptives is unconstitutional 
was clearly correct. Only last Term Virginia Pharmacy Bd. v. 
Virginia Citizens Consumer Council, 425 U. S. 748 (1976), 
held that a State may not “completely suppress the dissemi-
nation of concededly truthful information about entirely 
lawful activity,” even when that information could be cate-
gorized as “commercial speech.” Id., at 773. Just as in that 
case, the statute challenged here seeks to suppress completely 
any information about the availability and price of contra-
ceptives.26 Nor does the case present any question left open 
in Virginia Pharmacy Bd.; here, as there, there can be no 
contention that the regulation is “a mere time, place, and 
manner restriction,” id., at 771, or that it prohibits only mis-
leading or deceptive advertisements, ibid., or “that the trans-
actions proposed in the forbidden advertisements are them-
selves illegal in any way. Cf. Pittsburgh Press Co. v. Human 
Relations Comm’n, [413 U. S. 376 (1973)].” Id., at 772-773. 
Moreover, in addition to the “substantial individual and 
societal interests” in the free flow of commercial information 
enumerated in Virginia Pharmacy Bd., supra, at 763-766, the

at 75. No such suggestion, however, has been made concerning the 
right to obtain or use contraceptives. See Griswold v. Connecticut, 
supra; Eisenstadt n . Baird, 405 U. S. 438 (1972). The reason, of course, 
is that the abortion decision necessarily involves a medical judgment, 
Roe n . Wade, supra, at 164, while the decision to use a nonhazardous 
contraceptive does not. Eisenstadt n . Baird, supra, at 463-464 (Whi te , J., 
concurring in result). See also n. 24, supra.

26 The prohibition of advertising and display of contraceptives is in-
valid as to prescription as well as nonprescription contraceptives, at least 
when the advertising is by persons who are licensed to sell such products. 
Virginia Pharmacy Bd. v. Virginia Citizens Consumer Council, 425 U. S. 
748 (1976).
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information suppressed by this statute “related to activity 
with which, at least in some respects, the State could not 
interfere.” 425 U. S., at 760. Cf. Bigelow v. Virginia, 421 
U. S. 809 (1975).

Appellants contend that advertisements of contraceptive 
products would be offensive and embarrassing to those exposed 
to them, and that permitting them would legitimize sexual 
activity of young people. But these are classically not justi-
fications validating the suppression of expression protected by 
the First Amendment. At least where obscenity is not in-
volved, we have consistently held that the fact that protected 
speech may be offensive to some does not justify its suppres-
sion. See, e. g., Cohen v. California, 403 U. S. 15 (1971).27 
As for the possible “legitimation” of illicit sexual behavior, 
whatever might be the case if the advertisements directly 
incited illicit sexual activity among the young, none of the 
advertisements in this record can even remotely be charac-
terized as “directed to inciting or producing imminent lawless 
action and . . . likely to incite or produce such action.” 
Brandenburg v. Ohio, 395 U. S. 444, 447 (1969). They 
merely state the availability of products and services that are 
not only entirely legal, cf. Pittsburgh Press Co. v. Human 
Relations Common, 413 U. S. 376 (1973), but constitutionally 
protected. Cf. Bigelow v. Virginia, supra.28 These arguments 

27 Indeed, as the Court recognized in Virginia Pharmacy Bd., much ad-
vertising is “tasteless and excessive,” and no doubt offends many. 425 
U. S., at 765.

28 Appellants suggest no distinction between commercial and noncom-
mercial speech that would render these discredited arguments meritorious 
when offered to justify prohibitions on commercial speech. On the con-
trary, such arguments are clearly directed not at any commercial aspect 
of the prohibited advertising but at the ideas conveyed and form of 
expression—the core of First Amendment values. Cf. Linmark Associates, 
Inc. v. WiUingboro, ante, at 96-97.
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therefore do not justify the total suppression of advertising 
concerning contraceptives.29

Affirmed.

The  Chief  Justi ce  dissents.

Mr . Justi ce  White , concurring in part and concurring 
in the result.

I join Parts I, III, and V of the Court’s opinion and concur 
in the result with respect to Part IV.*

Although I saw no reason in Eisenstadt v. Baird, 405 U. S. 
438 (1972), to reach “the novel constitutional question 
whether a State may restrict or forbid the distribution of con-
traceptives to the unmarried,” id., at 465 (concurring in 
result), four of the seven Justices participating in that case 
held that in this respect the rights of unmarried persons were 
equal to those of the married. Given Eisenstadt and given 
the decision of the Court in the abortion case, Roe v. Wade, 
410 U. S. 113 (1973), the result reached by the Court in Part 
III of its opinion appears warranted. I do not regard the 
opinion, however, as declaring unconstitutional any state law 
forbidding extramarital sexual relations. On this assumption 
I join Part III.

I concur in the result in Part IV primarily because the 
State has not demonstrated that the prohibition against dis-
tribution of contraceptives to minors measurably contributes 
to the deterrent purposes which the State advances as justifi-
cation for the restriction. Again, however, the legality of 
state laws forbidding premarital intercourse is not at issue 
here; and, with Mr . Justi ce  Stevens , “I would describe as

29 We do not have before us, and therefore express no views on, state 
regulation of the time, place, or manner of such commercial advertising 
based on these or other state interests.

*There is no need for present purposes to agree or disagree with the 
Court’s summary of the law expressed in Part II.
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‘frivolous’ appellees’ argument that a minor has the constitu-
tional right to put contraceptives to their intended use, not-
withstanding the combined objection of both parents and the 
State,” post, at 713.

In joining Part V of the Court’s opinion, I should also say 
that I agree with the views of Mr . Justice  Stevens  expressed 
in Part II of his separate opinion.

Mr . Justi ce  Powell , concurring in part and concurring 
in the judgment.

I agree that Population Planning Associates has standing to 
maintain this action, and therefore join Part I of the Court’s 
opinion. Although I concur in the judgment of the Court, 
I am not persuaded that the Constitution requires the severe 
constraints that the Court’s opinion places upon legislative 
efforts to regulate the distribution of contraceptives, particu-
larly to the young.

I
The Court apparently would subject all state regulation af-

fecting adult sexual relations to the strictest standard of 
judicial review. Under today’s decision, such regulation “may 
be justified only by compelling state interests, and must be 
narrowly drawn to express only those interests.” Ante, at 686. 
Even regulation restricting only the sexual activity of the 
young must now be justified by a “significant state interest,” 
a standard that is “apparently less rigorous” than the stand-
ard the Court would otherwise apply. Ante, at 693 n. 15. In 
my view, the extraordinary protection the Court would give 
to all personal decisions in matters of sex is neither required 
by the Constitution nor supported by our prior decisions.

A
The cases on which the Court relies for its “compelling in-

terest” standard do not support the sweeping principle it 
adopts today. Those cases generally involved direct and sub-
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stantial interference with constitutionally protected rights. In 
Griswold v. Connecticut, 381 U. S. 479 (1965), the Court in-
validated a state statute prohibiting the use of contraceptives 
and making it illegal for physicians to give advice to married 
persons regarding contraception. The statute was viewed as 
one “operating] directly on an intimate relation of husband 
and wife and their physician’s role in one aspect of that re-
lation,” id., at 482, and “seek[ing] to achieve its goals by 
means having a maximum destructive impact upon that rela-
tionship,” id., at 485. In Roe v. Wade, 410 U. S. 113 (1973), 
the Court reviewed a Texas statute imposing severe criminal 
sanctions on physicians and other medical personnel who per-
formed nontherapeutic abortions, thus effectively foreclosing 
the availability and safety of this desired service. And just 
last Term, in Planned Parenthood of Central Missouri v. 
Danforth, 428 U. S. 52 (1976), we invalidated Missouri’s re-
quirement of spousal consent as a state-imposed “absolute 
obstacle to a woman’s decision that Roe held to be constitu-
tionally protected from such interference.” Id., at 71 n. 11.

The Court relies on Planned Parenthood, supra, and Doe n . 
Bolton, 410 U. S. 179 (1973), for the proposition that “the 
same test must be applied to state regulations that burden an 
individual’s right to decide to prevent conception or termi-
nate pregnancy by substantially limiting access to the means of 
effectuating that decision as is applied to state statutes that 
prohibit the decision entirely.” Ante, at 688. But neither of 
those cases refers to the “compelling state interest” test. In 
Bolton, the Court invalidated procedural requirements of the 
Georgia abortion statute that were found not “reasonably 
related” to the asserted legislative purposes or to the “patient’s 
needs,” 410 U. S., at 194,199. Planned Parenthood involved— 
in addition to the “absolute obstacle” referred to above—the 
Missouri requirement of prior written consent by the pregnant 
woman. Despite the fact that Missouri normally did not re-
quire written consent for other surgical procedures, the Court
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sustained this regulation without requiring any demonstration 
of compelling state interests. The Court recognized that the 
decision to abort “is an important, and often a stressful one,” 
and the State thus constitutionally could assure that the 
woman was aware of the significance of the decision. 428 
U. S., at 67.

In sum, the Court quite unnecessarily extends the reach of 
cases like Griswold and Roe. Neither our precedents nor 
sound principles of constitutional analysis require state legisla-
tion to meet the exacting “compelling state interest” standard 
whenever it implicates sexual freedom. In my view, those 
cases make clear that that standard has been invoked only 
when the state regulation entirely frustrates or heavily bur-
dens the exercise of constitutional rights in this area. See 
Bellotti v. Baird, 428 U. S. 132, 147 (1976). This is not to 
say that other state regulation is free from judicial review. 
But a test so severe that legislation rarely can meet it should 
be imposed by courts with deliberate restraint in view of the 
respect that properly should be accorded legislative judgments.

B
There is also no justification for subjecting restrictions on 

the sexual activity of the young to heightened judicial review. 
Under our prior cases, the States have broad latitude to legis-
late with respect to adolescents. The principle is well settled 
that “a State may permissibly determine that, at least in some 
precisely delineated areas, a child ... is not possessed of that 
full capacity for individual choice” which is essential to the 
exercise of various constitutionally protected interests. Gins-
berg v. New York, 390 U. S. 629, 649-650 (1968) (Stewart , J., 
concurring in result). This principle is the premise of our 
prior decisions, ostensibly reaffirmed by the plurality, ante, at 
692, holding that “the power of the state to control the con-
duct of children reaches beyond the scope of its authority over 
adults.” Prince n . Massachusetts, 321 U. S. 158, 170 (1944).
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Restraints on the freedom of minors may be justified “even 
though comparable restraints on adults would be constitu-
tionally impermissible.” Planned Parenthood oj Central 
Missouri v. Danforth, supra, at 102 (Stevens , J., concurring 
in part and dissenting in part) ?

New York has exercised its responsibility over minors in 
areas falling within the “cluster of constitutionally protected 
choices” relating to sex and marriage. Ante, at 685. It has set 
an age limitation below which persons cannot marry without 
parental consent, N. Y. Dom. Rei. Law §§ 15,15-a (McKinney 
1964 and Supp. 1976-1977), and has established by statute the 
age at which a minor is legally recognized as having the 
capacity to consent to sexual activity, Penal Law § 130.05 (3) 
(a) (McKinney 1975). See also Penal Law §§ 130.25, 130.30, 
130.35 (McKinney 1975). These provisions highlight the 
State’s concern that its juvenile citizens generally lack the 
maturity and understanding necessary to make decisions con-
cerning marriage and sexual relationships.

Until today, I would not have thought it was even arguably 
necessary to review state regulation of this sort under a stand-
ard that for all practical purposes approaches the “compelling 
state interest” standard. At issue in Ginsberg n . New York, 
supra, for example, was the question of the constitutionality 
on its face of a New York criminal obscenity statute which 
prohibited the sale to minors of material defined to be obscene 
on the basis of its appeal to them whether or not it would be 
obscene to adults. The Court recognized that “the State has

1 Mr . Just ice  Ste ve ns  recently provided the following examples, deeply 
rooted in our traditions and law:
“Because he may not foresee the consequences of his decision, a minor may 
not make an enforceable bargain. He may not lawfully work or travel 
where he pleases, or even attend exhibitions of constitutionally protected 
adult motion pictures. Persons below a certain age may not marry with-
out parental consent. Indeed, such consent is essential even when the 
young woman is already pregnant.” 428 U. S., at 102.
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an interest ‘to protect the welfare of children’ and to see that 
they are ‘safeguarded from abuses’ which might prevent their 
‘growth into free and independent well-developed men and 
citizens.’ ” 390 U. S., at 640-641, quoting Prince v. Mas-
sachusetts, supra, at 165. Consequently, the “only question 
remaining” in that case was “whether the New York Legisla-
ture might rationally conclude, as it has, that exposure to the 
materials proscribed by [the statute] constitutes such an 
‘abuse.’ ” 390 U. S., at 641. Similarly, the relevant question 
in any case where state laws impinge on the freedom of action 
of young people in sexual matters is whether the restriction 
rationally serves valid state interests.

II
With these considerations in mind, I turn to the specific 

provisions of the New York statute limiting the distribution 
of contraceptives.

A
New York has made it a crime for anyone other than a 

physician to sell or distribute contraceptives to minors under 
the age of 16 years. Educ. Law § 6811 (8) (McKinney 1972). 
This element of New York’s program of regulation for the 
protection of its minor citizens is said to evidence the State’s 
judgment that the health and well-being of minors would be 
better assured if they are not encouraged to engage in sexual 
intercourse without guidance. Although I have no doubt that 
properly framed legislation serving this purpose would meet 
constitutional standards, the New York provision is defective 
in two respects. First, it infringes the privacy interests 
of married females between the ages of 14 and 16, see 
ante, at 695 n. 18, in that it prohibits the distribution of 
contraceptives to such females except by a physician. In 
authorizing marriage at that age, the State also sanctions 
sexual intercourse between the partners and expressly recog-
nizes that once the marriage relationship exists the husband and 
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wife are presumed to possess the requisite understanding and 
maturity to make decisions concerning sex and procreation. 
Consequently, the state interest that justifies a require-
ment of prior counseling with respect to minors in general 
simply is inapplicable with respect to minors for whom the 
State has affirmatively approved marriage.

Second, this provision prohibits parents from distributing 
contraceptives to their children, a restriction that unjustifiably 
interferes with parental interests in rearing their chil-
dren. Cf. Ginsberg v. New York, 390 U. S., at 639 and n. 7. 
“[Constitutional interpretation has consistently recognized 
that the parents’ claim to authority in their own household to 
direct the rearing of their children is basic in the structure of 
our society. ‘It is cardinal with us that the custody, care and 
nurture of the child reside first in the parents, whose primary 
function and freedom include preparation for obligations the 
state can neither supply nor hinder.’ ” Ibid., quoting Prince 
v. Massachusetts, supra, at 166. See Wisconsin v. Yoder, 406 
U. S. 205, 231-233 (1972); Pierce v. Society of Sisters, 268 
U. S. 510, 534-535 (1925); Meyer v. Nebraska, 262 U. S. 390, 
399-401 (1923). Moreover, this statute would allow the State 
“to enquire into, prove, and punish,” Poe v. Ullman, 367 U. S. 
497, 548 (1961) (Harlan, J., dissenting), the exercise of this 
parental responsibility. The State points to no interest of 
sufficient magnitude to justify this direct interference with the 
parental guidance that is especially appropriate in this sensi-
tive area of child development.2

2 The particular provision at issue makes it a crime for “[a]ny person 
to sell or distribute any instrument or article, or any recipe, drug or 
medicine for the prevention of contraception to a minor under the age of 
sixteen years . . . .” Educ. Law §6811 (8) (McKinney 1972). For the 
reasons stated in the text, this provision unjustifiably infringes the consti-
tutionally protected interests of parents and married female minors, and 
it is invalid in those two respects. Although the prohibition on distribu-
tion might be sustained as to other individuals if the restrictions on
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But in my view there is considerably more room for state 
regulation in this area than would be permissible under the 
plurality’s opinion. It seems clear to me, for example, that 
the State would further a constitutionally permissible end if it 
encouraged adolescents to seek the advice and guidance of 
their parents before deciding whether to engage in sexual 
intercourse. Planned Parenthood, 428 U. S., at 91 (Stewart , 
J., concurring). The State justifiably may take note of the 
psychological pressures that might influence children at a 
time in their lives when they generally do not possess the 
maturity necessary to understand and control their responses. 
Participation in sexual intercourse at an early age may have 
both physical and psychological consequences. These include 
the risks of venereal disease and pregnancy, and the less ob-
vious mental and emotional problems that may result from 
sexual activity by children. Moreover, society has long ad-
hered to the view that sexual intercourse should not be en-
gaged in promiscuously, a judgment that an adolescent may be 
less likely to heed than an adult.

Requiring minors to seek parental guidance would be con-
sistent with our prior cases. In Planned Parenthood, we con-
sidered whether there was “any significant state interest 
in conditioning [a minor’s] abortion [decision] on the con-
sent of a parent or person in loco parentis that is not 
present in the case of an adult.” 428 U. 8., at 75. Observing 
that the minor necessarily would be consulting with a physi-
cian on all aspects of the abortion decision, we concluded 
that the Missouri requirement was invalid because it im- 

parental distribution and distribution to married female minors could be 
treated as severable, the result “would be to create a program quite dif-
ferent from the one the legislature actually adopted.” Sloan v. Lemon, 
413 U. S. 825, 834 (1973). I therefore agree with the Court that the 
entire provision must be invalidated. See Dorchy n . Kansas, 264 U. S. 
286, 291 (1924); Dollar Co. v. Canadian C. & F. Co., 220 N. Y. 270, 279, 
115 N. E. 711, 713 (1917).
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posed “a special-consent provision, exercisable by a person 
other than the woman and her physician, as a prerequisite to 
a minor’s termination of her pregnancy and [did] so without 
a sufficient justification for the restriction.” Ibid. But we 
explicitly suggested that a materially different constitutional 
issue would be presented with respect to a statute assuring 
in most instances consultation between the parent and child. 
Ibid., citing Bellotti v. Baird, 428 U. S. 132 (1976). See 
Planned Parenthood, supra, at 90-91 (Stewart , J., 
concurring).

A requirement of prior parental consultation is merely one 
illustration of permissible regulation in this area. As long as 
parental distribution is permitted, a State should have sub-
stantial latitude in regulating the distribution of contracep-
tives to minors.3

B
New York also makes it a crime for anyone other than 

a licensed pharmacist to sell or distribute contraceptives to 
adults and to minors aged 16 or over. The only serious 
justification offered by the State for this prohibition is that 
it is necessary to facilitate enforcement of the limitation 
on distribution to children under 16 years of age. Since the 
Court invalidates that limitation today, the pharmacy re-
striction lacks any rational justification. I therefore agree 
with the Court that §6811 (8)’s limitation on the distribution 
of nonprescription contraceptives cannot be sustained.

But even if New York were to enact constitutionally permis-
sible limitations on access for children, I doubt that it could 
justify the present pharmacy restriction as an enforcement 
measure. Restricting the kinds of retail outlets that may dis-

3 As long as access is available through parents, I perceive no consti-
tutional obstacle to state regulation that authorizes other designated 
adults—such as physicians—to provide relevant counseling.
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tribute contraceptives may well be justified,4 but the present 
statute even prohibits distribution by mail to adults. In this 
respect, the statute works a significant invasion of the consti-
tutionally protected privacy in decisions concerning sexual re-
lations. By requiring individuals to buy contraceptives over 
the counter, the statute heavily burdens constitutionally pro-
tected freedom.6

Ill
I also agree with the Court that New York cannot lawfully 

prohibit all “advertisement or display” of contraceptives. 
But it seems to me that the Court’s opinion may be read too 
broadly. It flatly dismisses, as justifications “classically” 
irrelevant, the State’s contentions that the indiscriminate 
advertisement of contraceptive products in some settings 
could be unduly offensive and could be viewed by the young 
as legitimation of sexual promiscuity. I agree that these jus-

4 Absent some evidence that a restriction of outlets to registered 
pharmacists heavily burdens the constitutional interests of adults, there 
would be no basis for applying the standard of review articulated in 
Griswold and Roe. See Part I, supra. Indeed, in the absence of such 
evidence there would be no reason to set aside a legislative judgment that 
enforcement of constitutionally permissible limitations on access for minors, 
see Part II-A, supra, warrants a reasonable limitation on the means for 
marketing contraceptives. Without some limitations on the number and 
type of retail outlets it would be difficult—if not impossible—to effectuate 
the state interest in assuring that minors are counseled before purchasing 
contraceptive devices. As pharmacists are licensed professionals, the 
State may be justified in relying on them to act responsibly in observing 
regulations applicable to minors.

5 It is not a satisfactory answer that an individual may preserve ano-
nymity as one of a number of customers in a retail outlet. However 
impersonal the marketplace may be, it does not approach the privacy of 
the home. There may be some risk that mail distribution will occasionally 
permit circumvention of permissible restrictions with respect to children, 
but this does not justify the concomitant burden on the constitutional
rights of adults.
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tifications cannot support a complete ban on advertising, but 
I see no reason to cast any doubt on the authority of the State 
to impose carefully tailored restrictions designed to serve legit-
imate governmental concerns as to the effect of commercial 
advertising on the young.6

Mr . Justi ce  Steve ns , concurring in part and concurring in 
the judgment.

For the reasons stated in Parts I, II, and III of the opinion 
of the Court, which I join, I agree that Population Planning 
Associates, Inc., has standing to challenge the New York 
statute and that the grant to licensed pharmacists of a mo-
nopoly in the distribution of nonmedical contraceptives is 
unconstitutional. I also agree with the conclusion that 
New York’s prohibition against the distribution of contracep-
tives to persons under 16 years of age is unconstitutional, and 
with the Court’s conclusion that the total suppression of ad-
vertising or display of contraceptives is invalid, but my reasons 
differ from those set forth in Part IV of Mr . Justice  Bren -

6 The State argues that unregulated commercial advertisement of con-
traceptive products would be viewed by the young as “legitimation” of— 
if not an open invitation to—sexual promiscuity. The Court simply finds 
on the basis of the advertisements in the record before us that this interest 
does not justify total suppression of advertising concerning contraceptives. 
The Court does leave open the question whether this or other state inter-
ests would justify regulation of the time, place, or manner of such com-
mercial advertising. Ante, at 702 n. 29. In my view, such carefully 
tailored restrictions may be especially appropriate when advertising is ac-
complished by means of the electronic media. As Judge Leventhal 
recently observed in that context: “[T]here is a distinction between the all- 
out prohibition of a censor, and regulation of time and place of speaking 
out, which still leaves access to a substantial part of the mature audience. 
What is entitled to First Amendment protection is not necessarily entitled 
to First Amendment protection in all places. Young v. American Mini 
Theatres, Inc., 427 U. S. 50 . . . (1976). Nor is it necessarily entitled to 
such protection at all times.” Pacifica Foundation v. FCC, 181 U. S. App. 
D. C. 132, 157, 556 F. 2d 9, 34 (1977) (dissenting opinion).
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nan ’s opinion and I wish to add emphasis to the limitation 
on the Court’s holding in Part V.

I •
There are two reasons why I do not join Part IV. First, 

the holding in Planned Parenthood of Missouri v. Danforth, 
428 U. S. 52, 72-75, that a minor’s decision to abort her 
pregnancy may not be conditioned on parental consent, is 
not dispositive here. The options available to the already 
pregnant minor are fundamentally different from those avail-
able to nonpregnant minors. The former must bear a 
child unless she aborts; but persons in the latter category can 
and generally will avoid childbearing by abstention. Con-
sequently, even if I had joined that part of Planned Parent-
hood, I could not agree that the Constitution provides the 
same measure of protection to the minor’s right to use contra-
ceptives as to the pregnant female’s right to abort.

Second, I would not leave open the question whether there 
is a significant state interest in discouraging sexual activity 
among unmarried persons under 16 years of age. Indeed, I 
would describe as “frivolous” appellees’ argument that a 
minor has the constitutional right to put contraceptives to 
their intended use, notwithstanding the combined objection of 
both parents and the State.

For the reasons explained by Mr . Justice  Powell , I agree 
that the statute may not be applied to married females be-
tween the ages of 14 and 16, or to distribution by parents. 
I am not persuaded, however, that these glaring defects alone 
justify an injunction against other applications of the statute. 
Only one of the three plaintiffs in this case is a parent who 
wishes to give contraceptives to his children. The others are 
an Episcopal minister who sponsors a program against venereal 
disease, and a mail-order firm, which presumably has no way 
to determine the age of its customers. I am satisfied, for the 
reasons that follow, that the statute is also invalid as applied 
to them.
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The State’s important interest in the welfare of its young 
citizens justifies a number of protective measures. See 
Planned Parenthood of Central Missouri v. Danforth, supra, at 
102 (Stevens , J., concurring in part and dissenting in part). 
Such special legislation is premised on the fact that young 
persons frequently make unwise choices with harmful conse-
quences; the State may properly ameliorate those conse-
quences by providing, for example, that a minor may not be 
required to honor his bargain. It is almost unprecedented, 
however, for a State to require that an ill-advised act by a 
minor give rise to greater risk of irreparable harm than a 
similar act by an adult.1

Common sense indicates that many young people will 
engage in sexual activity regardless of what the New York 
Legislature does; and further, that the incidence of venereal 
disease and premarital pregnancy is affected by the availability 
or unavailability of contraceptives. Although young persons 
theoretically may avoid those harms by practicing total ab-
stention, inevitably many will not. The statutory prohibi-
tion denies them and their parents a choice which, if available, 
would reduce their exposure to disease or unwanted pregnancy.

1 Only two other States have adopted similar legislation. Family Plan-
ning, Contraception and Voluntary Sterilization: An Analysis of Laws and 
Policies in the United States, Each State and Jurisdiction, A Report of the 
National Center for Family Planning Services 76 (1971) (DHEW Pub. No. 
(HSA) 74-16001). This publication contains a comprehensive survey 
of state laws in this area. The authors were aware of “no case in 
which either a doctor or a layman has been successfully prosecuted under 
any criminal statute for providing contraceptive information or services 
to a minor or has been held liable for damages for providing contracep-
tion to a minor without parental consent.” Id., at 70. This survey also 
indicated that “the clear trend is toward the removal of all such barriers 
to the sale and distribution of contraceptives.” Id., at 59. By 1971 
there were 34 States with no law restricting or regulating distribution of 
contraceptives, ibid., and 33 States with no restrictions on advertising or 
display. Id., at 60.
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The State’s asserted justification is a desire to inhibit sexual 
conduct by minors under 16. Appellants do not seriously con-
tend that if contraceptives are available, significant numbers of 
minors who now abstain from sex will cease abstaining be-
cause they will no longer fear pregnancy or disease.2 Rather 
appellants’ central argument is that the statute has the im-
portant symbolic effect of communicating disapproval of sexual 
activity by minors.3 In essence, therefore, the statute is 
defended as a form of propaganda, rather than a regulation of 
behavior.4

Although the State may properly perform a teaching func-
tion, it seems to me that an attempt to persuade by inflicting 
harm on the listener is an unacceptable means of conveying a 
message that is otherwise legitimate. The propaganda tech-
nique used in this case significantly increases the risk of un-
wanted pregnancy and venereal disease. It is as though a 
State decided to dramatize its disapproval of motorcycles by 
forbidding the use of safety helmets. One need not posit a 
constitutional right to ride a motorcycle to characterize such a 
restriction as irrational and perverse.

Even as a regulation of behavior, such a statute would be 
defective. Assuming that the State could impose a uniform 

2 Appellants make this argument only once, in passing. See Brief for 
Appellants 20. In the District Courb, appellants candidly admitted that 
“there is no evidence that teenage extramarital sexual activity increases in 
proportion to the availability of contraceptives. . . .” See 398 F. Supp. 
321, 332. Indeed, appellants maintain that it is a “fact that youngsters 
will not use contraceptives even where available . . . .” Reply Brief for 
Appellants 5.

3 The fact that the State admittedly has never brought a prosecution 
under the statute, id., at. 2, is consistent with appellants’ position that 
the purpose of the statute is merely symbolic.

4 Appellants present no empirical evidence to support the conclusion 
that the State’s “propaganda” is effective. Simply as a matter of common 
sense, it seems unlikely that many minors under 16 are influenced by the 
mere existence of a law indirectly disapproving of their conduct.
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sanction upon young persons who risk self-inflicted harm by 
operating motorcycles, or by engaging in sexual activity, surely 
that sanction could not take the form of deliberately injuring 
the cyclist or infecting the promiscuous child. If such punish-
ment may not be administered deliberately, after trial and a 
finding of guilt, it manifestly cannot be imposed by a legisla-
ture, indiscriminately and at random. This kind of govern-
ment-mandated harm, is, in my judgment, appropriately char-
acterized as a deprivation of liberty without due process of 
law.

II
In Part V of its opinion, the Court holds that New York’s 

total ban on contraceptive advertising is unconstitutional under 
Bigelow v. Virginia, 421 U. S. 809, and Virginia Pharmacy 
Bd. v. Virginia Citizens Consumer Council, 425 U. S. 748. 
Specifically, the Court holds that all contraceptive adver-
tising may not be suppressed because some advertising of 
that subject may be offensive and embarrassing to the reader 
or listener. I also agree with that holding.

The Court properly does not decide whether the State may 
impose any regulation on the content of contraceptive adver-
tising in order to minimize its offensive character. I have 
joined Part V of the opinion on the understanding that it does 
not foreclose such regulation simply because an advertisement 
is within the zone protected by the First Amendment.

The fact that a type of communication is entitled to some 
constitutional protection does not require the conclusion that 
it is totally immune from regulation. Cf. Young v. American 
Mini Theatres, Inc., 427 U. S. 50, 65—71 (opinion of Stevens , 
J.). An editorial and an advertisement in the same newspaper 
may contain misleading matter in equal measure. Although 
each is a form of protected expression, one may be censored 
while the other may not.

In the area of commercial speech—as in the business of ex-
hibiting motion pictures for profit—the offensive character of
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the communication is a factor which may affect the time, place, 
or manner in which it may be expressed. Cf. Young v. Amer-
ican Mini Theatres, Inc., supra. The fact that the advertising 
of a particular subject matter is sometimes offensive does 
not deprive all such advertising of First Amendment protec-
tion; but it is equally clear to me that the existence of such 
protection does not deprive the State of all power to regulate 
such advertising in order to minimize its offensiveness. A 
picture which may appropriately be included in an instruc-
tion book may be excluded from a billboard.

I concur in the judgment and in Parts I, II, III, and V of 
the Court’s opinion.

Mr . Just ice  Rehnquis t , dissenting.
Those who valiantly but vainly defended the heights of 

Bunker Hill in 1775 made it possible that men such as James 
Madison might later sit in the first Congress and draft the 
Bill of Rights to the Constitution. The post-Civil War Con-
gresses which drafted the Civil War Amendments to the 
Constitution could not have accomplished their task without 
the blood of brave men on both sides which was shed at Shiloh, 
Gettysburg, and Cold Harbor. If those responsible for these 
Amendments, by feats of valor or efforts of draftsmanship, 
could have lived to know that their efforts had enshrined in 
the Constitution the right of commercial vendors of contra-
ceptives to peddle them to unmarried minors through such 
means as window displays and vending machines located in 
the men’s room of truck stops, notwithstanding the considered 
judgment of the New York Legislature to the contrary, it is not 
difficult to imagine their reaction.1

1 As well as striking down the New York prohibitions of commercial 
advertising and sales to persons under 16, the Court holds invalid the 
State’s requirement that all sales be made by licensed pharmacists. What-
ever New York’s reasons for this particular restriction on distribution—and 
several can be imagined—I cannot believe that it could significantly impair
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I do not believe that the cases discussed in the Court’s 
opinion require any such result, but to debate the Court’s 
treatment of the question on a case-by-case basis would con-
cede more validity to the result reached by the Court than I 
am willing to do.2 There comes a point when endless and ill- 
considered extension of principles originally formulated in 
quite different cases produces such an indefensible result that 
no logic chopping can possibly make the fallacy of the result 
more obvious. The Court here in effect holds that the First 
and Fourteenth Amendments not only guarantee full and free 
debate before a legislative judgment as to the moral dangers 
to which minors within the jurisdiction of the State should 
not be subjected, but goes further and absolutely prevents the 
representatives of the majority from carrying out such a policy 
after the issues have been fully aired.

No questions of religious belief, compelled allegiance to a 
secular creed, or decisions on the part of married couples as to 
procreation, are involved here. New York has simply decided 
that it wishes to discourage unmarried minors under 16 from 
having promiscuous sexual intercourse with one another. 
Even the Court would scarcely go so far as to say that this is 
not a subject with which the New York Legislature may 
properly concern itself.

That legislature has not chosen to deny to a pregnant 
woman, after the fait accompli of pregnancy, the one remedy 

the access to these products of a person with a settled and deliberate 
intention to procure them.

21 cannot, however, let pass without comment, the statement that “the 
Court has not definitively answered the difficult question whether and to 
what extent the Constitution prohibits state statutes regulating [private 
consensual sexual] behavior among adults.” Ante, at 688 n. 5, 694 n. 17. 
While we have not ruled on every conceivable regulation affecting such 
conduct the facial constitutional validity of criminal statutes prohibiting 
certain consensual acts has been “definitively” established. Doe v. Com-
monwealth’s Attorney, 425 U. S. 901 (1976). See Hicks v. Miranda, 422 
U. S. 332, 343-344 (1975).
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which would enable her to terminate an unwanted pregnancy. 
It has instead sought to deter the conduct which will produce 
such faits accomplis. The majority of New York’s citizens are 
in effect told that however deeply they may be concerned 
about the problem of promiscuous sex and intercourse among 
unmarried teenagers, they may not adopt this means of deal-
ing with it. The Court holds that New York may not use its 
police power to legislate in the interests of its concept of the 
public morality as it pertains to minors. The Court’s denial 
of a power so fundamental to self-government must, in the 
long run, prove to be but a temporary departure from a wise 
and heretofore settled course of adjudication to the contrary. 
I would reverse the judgment of the District Court.
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ILLINOIS BRICK CO. et  al . v . ILLINOIS et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT

No. 76-404. Argued March 23,1977—Decided June 9,1977

Respondents, the State of Illinois and 700 local governmental entities, 
brought this antitrust treble-damages action under § 4 of the Clayton 
Act alleging that petitioners, concrete block manufacturers (which sell 
to masonry contractors, which in turn sell to general contractors, from 
which respondents purchase the block in the form of masonry struc-
tures) had engaged in a price-fixing conspiracy in violation of § 1 of the 
Sherman Act. Petitioners, relying on Hanover Shoe, Inc. v. United 
Shoe Machinery Corp., 392 U. S. 481, moved for partial summary 
judgment against all plaintiffs that were indirect purchasers of block 
from petitioners, contending that only direct purchasers could sue for 
the alleged overcharge. The District Court granted the motion, but the 
Court of Appeals reversed, holding that indirect purchasers such as 
respondents could recover treble damages for an illegal overcharge if 
they could prove that the overcharge was passed on to them through the 
intermediate distribution channels. Hanover Shoe held that generally 
the illegally overcharged direct purchaser suing for treble damages, and 
not others in the chain of manufacture or distribution, is the party 
“injured in his business or property” within the meaning of § 4. Held:

1. If a pass-on theory may not be used defensively by an antitrust 
violator (defendant) against a direct purchaser (plaintiff) that theory 
may not be used offensively by an indirect purchaser (plaintiff) against 
an alleged violator (defendant). Therefore, unless Hanover Shoe is to 
be overruled or limited, it bars respondents’ pass-on theory. Pp. 729- 
736.

(a) Allowing offensive but not defensive use of pass-on would 
create a serious risk of multiple liability for defendants, since even 
though an indirect purchaser had already recovered for all or part of 
an overcharge passed on to him, the direct purchaser would still auto-
matically recover the full amount of the overcharge that the indirect 
purchaser had shown to be passed on, and, similarly, following an auto-
matic recovery of the full overcharge by the direct purchaser, the 
indirect purchaser could sue to recover the same amount. Overlapping 
recoveries would certainly result from the two lawsuits unless the 
indirect purchaser is unable to establish any pass-on whatsoever. Pp. 
730-731.
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(b) The Court’s perception in Hanover Shoe of the uncertainties 
and difficulties in analyzing price and output decisions “in the real 
economic world rather than an economist’s hypothetical model,” applies 
with equal force to the assertion of pass-on theories by plaintiffs as it 
does to such assertion by defendants. Pp. 731-733.

(c) Because Hanover Shoe would bar petitioners from using re-
spondents’ pass-on theory as a defense to a treble-damages suit by the 
direct purchasers (the masonry contractors), Hanover Shoe must be 
overruled (or narrowly limited), or it must be applied to bar respond-
ents’ attempt to use this pass-on theory offensively. Pp. 735-736.

2. Hanover Shoe was correctly decided and its construction of § 4 is 
adhered to. Pp. 736-747.

(a) Considerations of stare decisis weigh heavily in the area of 
statutory construction, where Congress is free to change this Court’s 
interpretation of its legislation. Pp. 736-737.

(b) Whole new dimensions of complexity would be added to treble-
damages suits, undermining their effectiveness, if the use of pass-on 
theories under § 4 were allowed. Even under the optimistic assumption 
that joinder of potential plaintiffs would deal satisfactorily with prob-
lems of multiple litigation and liability, § 4 actions would be transformed 
into massive multiparty litigations involving many distribution levels 
and including large classes of ultimate consumers remote from the 
defendant. The Court’s concern in Hanover Shoe with the problems of 
“massive evidence and complicated theories” involved in attempting to 
establish a pass-on defense against a direct purchaser applies a fortiori 
to the attempt to trace the effect of the overcharge through each step 
in the distribution chain from the direct purchasers to the ultimate 
consumer. Pp. 737-744.

(c) Attempts to carve out exceptions to Hanover Shoe for par-
ticular types of markets would entail the very problems that Hanover 
Shoe sought to avoid. Pp. 744-745.

(d) The legislative purpose in creating a group of “private attor-
neys general” to enforce the antitrust laws under § 4, Hawaii v. 
Standard Oil Co. of California, 405 U. S. 251, 262, is better served by 
holding direct purchasers to be injured to the full extent of the over-
charge paid by them than by attempting to apportion the overcharge 
among all that may have absorbed a part of it. Pp. 745-747.

536 F. 2d 1163, reversed and remanded.

Whi te , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Ste war t , Pow ell , Reh nq ui st , and Stev en s , JJ., joined. Bre nn an , 
J., filed a dissenting opinion, in which Mar sha ll  and Bla ck mu n , JJ.,
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joined, post, p. 748. Bla ck mu n , J., filed a dissenting opinion, post, 
p. 765.

Edward H. Hatton argued the cause for petitioners. With 
him on the briefs were Lynne E. McNown, Alan L. Metz, 
Samuel J. Betar, Earl E. Pollack, James P. Morgan, Thomas 
W. Johnston, and George B. Collins.

Lee A. Freeman, Jr., Special Assistant Attorney General of 
Illinois, argued the cause for respondents. With him on the 
brief was William J. Scott, Attorney General.

Assistant Attorney General Baker argued the cause for the 
United States as amicus curiae urging affirmance. With him 
on the brief were Acting Solicitor General Friedman and Carl 
D. Lawson*

*Evelle J. Younger, Attorney General, Sanford N. Gruskin, Chief Assist- 
'ant Attorney General, Warren J. Abbott, Assistant Attorney General, and 
Michael I. Spiegel and Richard N. Light, Deputy Attorneys General, filed 
a brief for the State of California as amicus curiae urging affirmance.

A brief of amici curiae urging affirmance was filed by the Attorneys 
General and other officials for their respective States as follows: Bruce E. 
Babbitt, Attorney General, John A. Baade, Assistant Attorney General, 
and Kenneth R. Reed, of Arizona; William J. Baxley, Attorney Gen-
eral, and William T. Stephens, Assistant Attorney General, of Alabama; 
Avrum M. Gross, Attorney General, and Joseph K. Donohue, Assistant 
Attorney General, of Alaska; Bill Clinton, Attorney General, and Frank B. 
Newell, Deputy Attorney General, of Arkansas; J. D. MacFarlane, At-
torney General, and Robert F. Hill, First Assistant Attorney General, 
of Colorado; Carl R. Ajello, Attorney General, and Gerard J. Dowling 
and Larry H. Evans, Assistant Attorneys General, of Connecticut; Rich-
ard R. Wier, Jr., Attorney General, and Regina M. Small, Deputy At-
torney General, of Delaware; Robert L. Shevin, Attorney General, and 
Charles R. Ranson, Assistant Attorney General, of Florida; Arthur K. Bol-
ton, Attorney General, and R. Douglas Lackey, Assistant Attorney General, 
of Georgia; Ronald Y. Amemiya, Attorney General, and Nelson S. W. Chang, 
Deputy Attorney General, of Hawaii; Wayne L. Kidwell, Attorney Gen-
eral, and Rudolf D. Barchas, Deputy Attorney General, of Idaho; 
Theodore L. Sendak, Attorney General, and Donald P. Bogard, of In-
diana; Richard C. Turner, Attorney General, and Gary H. Swanson, 
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Mr . Justice  White  delivered the opinion of the Court.
Hanover Shoe, Inc. v. United Shoe Machinery Corp., 392 

U. S. 481 (1968), involved an antitrust treble-damages action 

Assistant Attorney General, of Iowa; Curt T. Schneider, Attorney Gen-
eral, and Thomas H. Brill, Assistant Attorney General, of Kansas; 
Robert F. Stephens, Attorney General, and W. Patrick Stallard, Assist-
ant Attorney General, of Kentucky; William J. Guste, Jr., Attorney 
General, and John R. Flowers, Jr., Assistant Attorney General, of Louisi-
ana; Joseph E. Brennan, Attorney General, and Cheryl Harrington, Assist-
ant Attorney General, of Maine; Francis B. Burch, Attorney General, 
and Thomas M. Wilson III, Assistant Attorney General, of Maryland; 
Francis X. Bellotti, Attorney General, and Paula W. Gold, Assistant 
Attorney General, of Massachusetts; Frank J. Kelley, Attorney General, and 
Edwin M. Bladen, Assistant Attorney General, of Michigan; Warren R. 
Spannaus, Attorney General, and Alan H. Maclin, Special Assistant Attor-
ney General, of Minnesota; A. F. Summer, Attorney General, and Donald 
Clark, Jr., Special Assistant Attorney General, of Mississippi; John 
Ashcroft, Attorney General of Missouri; Michael T. Greely, Attorney 
General, and Mike McGrath, Assistant Attorney General, of Montana; 
Paul L. Douglas, Attorney General, and Robert F. Bartie, Assistant Attor-
ney General, of Nebraska; Robert List, Attorney General, and Donald 
Klasic, Deputy Attorney General, of Nevada; David H. Souter, Attorney 
General, and Wilfred John Funk, Assistant Attorney General, of New 
Hampshire; William F. Hyland, Attorney General, and Elias Abelson, of 
New Jersey; Toney Anaya, Attorney General, and Robert N. Hilgendorf, 
Assistant Attorney General, of New Mexico; Louis J. Lefkowitz, Attorney 
General, and John M. Desiderio, Assistant Attorney General, of New 
York; Rufus L. Edmisten, Attorney General, and G. Jona Poe, Jr., Special 
Deputy Attorney General, of North Carolina; Allen I. Olson, Attorney 
General, and Lynn E. Erickson, Assistant Attorney General, of North 
Dakota; Larry Derryberry, Attorney General, and Paul C. Duncan, Assist-
ant Attorney General, of Oklahoma; James A. Redden, Attorney General 
of Oregon; Robert P. Kane, Attorney General, and Vincent X. Yakowicz, 
Solicitor General, of Pennsylvania; Julius C. Michaelson, Attorney General 
of Rhode Island; Daniel R. McLeod, Attorney General, and Victor S. 
Evans, Deputy Attorney General, of South Carolina; William J. Janklow, 
Attorney General, and Thomas J. Welk, Assistant Attorney General, of 
South Dakota; Brooks McLemore, Attorney General of Tennessee; John 
L. Hill, Attorney General, and Lee C. Clyburn, of Texas; Robert B. Han-
sen, Attorney General, and William T. Evans, Assistant Attorney General, 
of Utah; M. Jerome Diamond, Attorney General, and Jay I. Ashman,
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brought under § 4 of the Clayton Act1 against a manufacturer 
of shoe machinery by one of its customers, a manufacturer of 
shoes. In defense, the shoe machinery manufacturer sought 
to show that the plaintiff had not been injured in its business 
as required by § 4 because it had passed on the claimed illegal 
overcharge to those who bought shoes from it. Under the 
defendant’s theory, the illegal overcharge was absorbed by the 
plaintiff’s customers—indirect purchasers of the defendant’s 
shoe machinery—who were the persons actually injured by 
the antitrust violation.

In Hanover Shoe this Court rejected as a matter of law this 
defense that indirect rather than direct purchasers were the 
parties injured by the antitrust violation. The Court held 
that, except in certain limited circumstances,2 a direct pur-
chaser suing for treble damages under § 4 of the Clayton Act 
is injured within the meaning of § 4 by the full amount of 
the overcharge paid by it and that the antitrust defendant is

Assistant Attorney General, of Vermont; Anthony F. Troy, Chief Deputy 
Attorney General, and John J. Miles, Assistant Attorney General, of Vir-
ginia; Slade Gorton, Attorney General, and Thomas L. Boeder, Assistant 
Attorney General, of Washington; Chauncey H. Browning, Jr., Attorney 
General, and Gene Hal Williams, Deputy Attorney General, of West Vir-
ginia; Bronson C. LaFollette, Attorney General, and Michael L. Zaleski, 
Assistant Attorney General, of Wisconsin; V. Frank Mendicino, Attor-
ney General, Charles J. Carroll, Deputy Attorney General, and Jim 
Gusea, Assistant Attorney General, of Wyoming.

1 Section 4 of the Clayton Act, 38 Stat. 731, 15 U. S. C. § 15, provides:
“Any person who shall be injured in his business or property by reason 

of anything forbidden in the antitrust laws may sue therefor in any 
district court of the United States in the district in which the defendant 
resides or is found or has an agent, without respect to the amount in 
controversy, and shall recover threefold the damages by him sustained, 
and the cost of suit, including a reasonable attorney’s fee.”

2 The Court cited, as an example of when a pass-on defense might be 
permitted, the situation where “an overcharged buyer has a pre-existing 
‘cost-plus’ contract, thus making it easy to prove that he has not been 
damaged . . . .” 392 U. S., at 494. See infra, at 735-736.
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not permitted to introduce evidence that indirect purchasers 
were in fact injured by the illegal overcharge. 392 U. S., 
at 494. The first reason for the Court’s rejection of this offer 
of proof was an unwillingness to complicate treble-damages 
actions with attempts to trace the effects of the overcharge 
on the purchaser’s prices, sales, costs, and profits, and of 
showing that these variables would have behaved differently 
without the overcharge. Id., at 492-493.3 A second reason for 
barring the pass-on defense was the Court’s concern that un-
less direct purchasers were allowed to sue for the portion of 
the overcharge arguably passed on to indirect purchasers, an-
titrust violators “would retain the fruits of their illegality” 

3 The Court explained the economic uncertainties and complexities 
involved in proving pass-on as follows:
“A wide range of factors influence a company’s pricing policies. Normally 
the impact of a single change in the relevant conditions cannot be 
measured after the fact; indeed a businessman may be unable to state 
whether, had one fact been different (a single supply less expensive, 
general economic conditions more buoyant, or the labor market tighter, 
for example), he would have chosen a different price. Equally difficult to 
determine, in the real economic world rather than an economist’s hypo-
thetical model, is what effect a change in a company’s price will have on 
its total sales. Finally, costs per unit for a different volume of total sales 
are hard to estimate. Even if it could be shown that the buyer raised 
his price in response to, and in the amount of, the overcharge and that 
his margin of profit and total sales had not thereafter declined, there 
would remain the nearly insuperable difficulty of demonstrating that the 
particular plaintiff could not or would not have raised his prices absent the 
overcharge or maintained the higher price had the overcharge been 
discontinued. Since establishing the applicability of the passing-on defense 
would require a convincing showing of each of these virtually unascertain- 
able figures, the task would normally prove insurmountable. On the 
other hand, it is not unlikely that if the existence of the defense is generally 
confirmed, antitrust defendants will frequently seek to establish its appli-
cability. Treble-damage actions would often require additional long and 
complicated proceedings involving massive evidence and complicated 
theories.” 392 U. S., at 492-493. (Footnote omitted.)
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because indirect purchasers “would have only a tiny stake in 
the lawsuit” and hence little incentive to sue. Id., at 494.

In this case we once again confront the question whether 
the overcharged direct purchaser should be deemed for pur-
poses of § 4 to have suffered the full injury from the over-
charge; but the issue is presented in the context of a suit in 
which the plaintiff, an indirect purchaser, seeks to show its 
injury by establishing pass-on by the direct purchaser and in 
which the antitrust defendants rely on Hanover Shoe’s rejec-
tion of the pass-on theory. Having decided that in general 
a pass-on theory may not be used defensively by an antitrust 
violator against a direct purchaser plaintiff, we must now 
decide whether that theory may be used offensively by an in-
direct purchaser plaintiff against an alleged violator.

I
Petitioners manufacture and distribute concrete block in 

the Greater Chicago area. They sell the block primarily to 
masonry contractors, who submit bids to general contractors 
for the masonry portions of construction projects. The gen-
eral contractors in turn submit bids for these projects to cus-
tomers such as the respondents in this case, the State of 
Illinois and 700 local governmental entities in the Greater 
Chicago area, including counties, municipalities, housing au-
thorities, and school districts. See 67 F. R. D. 461, 463 (ND 
Ill. 1975); App. 16-48. Respondents are thus indirect pur-
chasers of concrete block, which passes through two separate 
levels in the chain of distribution before reaching respondents. 
The block is purchased directly from petitioners by masonry 
contractors and used by them to build masonry structures; 
those structures are incorporated into entire buildings by gen-
eral contractors and sold to respondents.

Respondent State of Illinois, on behalf of itself and respond-
ent local governmental entities, brought this antitrust treble-
damages action under § 4 of the Clayton Act, alleging that
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petitioners had engaged in a combination and conspiracy to fix 
the prices of concrete block in violation of § 1 of the Sherman 
Act.4 The complaint alleged that the amounts paid by re-
spondents for concrete block were more than $3 million higher 
by reason of this price-fixing conspiracy. The only way in 
which the antitrust violation alleged could have injured 
respondents is if all or part of the overcharge was passed on by 
the masonry and general contractors to respondents, rather 
than being absorbed at the first two levels of distribution. 
See Illinois v. Ampress Brick Co., 536 F. 2d 1163, 1164 (CA7 
1976).6

Petitioner manufacturers moved for partial summary judg-
ment against all plaintiffs that were indirect purchasers of 
concrete block from petitioners, contending that as a matter 
of law only direct purchasers could sue for the alleged over-
charge.6 The District Court granted petitioners’ motion, but 
the Court of Appeals reversed, holding that indirect purchasers 
such as respondents in this case can recover treble damages 
for an illegal overcharge if they can prove that the overcharge 

4 Section 1 of the Sherman Act, c. 647, 26 Stat. 209, as amended, 15 
U. S. C. § 1, provides in relevant part:

“Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, 
or with foreign nations, is hereby declared to be illegal . . . .”

“Private treble-damages actions brought by masonry contractors, gen-
eral contractors, and private builders were settled, without prejudice to this 
suit. 536 F. 2d, at 1164.

6 The responses to petitioners’ interrogatories indicated that only four 
of the plaintiffs represented by the State purchased concrete block directly 
from one of the petitioners. 67 F. R. D. 461,463 (ND Ill. 1975). Only 7% 
of the 700 public entities named as plaintiffs were apparently able to state 
the cost of the concrete block used in their building projects. Brief for 
Petitioners 5 n. **. In the only example cited to us by the parties, the 
cost of the concrete block was reported as less than one-half of one per-
cent of the total cost of the project. Id., at 21 n. *.
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was passed on to them through intervening links in the dis-
tribution chain.7

We granted certiorari, 429 U. S. 938 (1976), to resolve a 
conflict among the Courts of Appeals8 on the question whether 
the offensive use of pass-on authorized by the decision below 
is consistent with Hanover Shoe’s restrictions on the defensive 
use of pass-on. We hold that it is not, and we reverse. We 
reach this result in two steps. First, we conclude that what-
ever rule is to be adopted regarding pass-on in antitrust dam-
ages actions, it must apply equally to plaintiffs and defendants. 
Because Hanover Shoe would bar petitioners from using re-
spondents’ pass-on theory as a defense to a treble-damages suit

7 The District Court based its grant of summary judgment against the 
indirect purchaser plaintiffs not on the ground that this Court’s construc-
tion of § 4 in Hanover Shoe barred their attempt to show that the 
masonry and general contractors passed on the overcharge to them, but 
rather on the ground that these indirect purchasers lacked standing to 
sue for an overcharge on one product—concrete block—that was incorpo-
rated by the masonry and general contractors into an entirely new and 
different product—a building. 67 F. R. D., at 467-468. Although the 
Court of Appeals held that these indirect purchasers did have standing to 
sue for damages under §4, it agreed with the District Court’s reading of 
Hanover Shoe. 536 F. 2d, at 1164^-1167. Because we find Hanover Shoe 
dispositive here, we do not address the standing issue, except to note, 
as did the Court of Appeals below, 536 F. 2d, at 1166, that the 
question of which persons have been injured by an illegal overcharge for 
purposes of § 4 is analytically distinct from the question of which persons 
have sustained injuries too remote to give them standing to sue for 
damages under § 4. See Handler & Blechman, Antitrust and the Con-
sumer Interest: The Fallacy of Parens Patriae and A Suggested New 
Approach, 85 Yale L. J. 626, 644r-645 (1976).

8 Compare Mangano v. American Radiator & Standard Sanitary Corp., 
438 F. 2d 1187 (CA3 1971), aff’g Philadelphia Housing Auth. v. 
American Radiator & Standard Sanitary Corp., 50 F. R. D. 13 (ED Pa. 
1970), with In re Western Liquid Asphalt Cases, 487 F. 2d 191 (CA9 
1973), cert, denied sub nom. Standard Oil Co. of Cal. v. Alaska, 415 U. S. 
919 (1974); West Virginia v. Chas. Pfizer & Co., 440 F. 2d 1079 (CA2), 
cert, denied sub nom. Cotier Drugs, Inc. n . Chas. Pfizer & Co., 404 U. S. 
871 (1971), and the decision below, Illinois v. Ampress Brick Co., 536 F. 2d 
1163.
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by the direct purchasers (the masonry contractors),9 we are 
faced with the choice of overruling (or narrowly limiting) Han-
over Shoe or of applying it to bar respondents’ attempt to use 
this pass-on theory offensively. Second, we decline to abandon 
the construction given § 4 in Hanover Shoe—that the over-
charged direct purchaser, and not others in the chain of 
manufacture or distribution, is the party “injured in his busi-
ness or property” within the meaning of the section—in the 
absence of a convincing demonstration that the Court was 
wrong in Hanover Shoe to think that the effectiveness of the 
antitrust treble-damages action would be substantially reduced 
by adopting a rule that any party in the chain may sue to 
recover the fraction of the overcharge allegedly absorbed by it.

II
The parties in this case agree that however § 4 is con-

strued with respect to the pass-on issue, the rule should apply 
equally to plaintiffs and defendants—that an indirect pur-
chaser should not be allowed to use a pass-on theory to re-
cover damages from a defendant unless the defendant would 
be allowed to use a pass-on defense in a suit by a direct pur-
chaser. Respondents, in arguing that they should be allowed 
to recover by showing pass-on in this case, have conceded that 
petitioners should be allowed to assert a pass-on defense 
against direct purchasers of concrete block, Tr. of Oral Arg. 
33, 48; they ask this Court to limit Hanover Shoe's bar on 
pass-on defenses to its “particular factual context” of over- 
charges for capital goods used to manufacture new products. 
Id., at 41; see id., at 36, 47-48.

Before turning to this request to limit Hanover Shoe, we 
consider the substantially contrary position, adopted by our 
dissenting Brethren, by the United States as amicus curiae, 
and by lower courts that have allowed offensive use of pass-on, 
that the unavailability of a pass-on theory to a defendant 

9 See infra, at 734-735.
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should not necessarily preclude its use by plaintiffs seeking 
treble damages against that defendant.10 Under this view, 
Hanover Shoe’s rejection of pass-on would continue to apply 
to defendants unless direct and indirect purchasers were both 
suing the defendant in the same action; but it would not bar 
indirect purchasers from attempting to show that the over-
charge had been passed on to them. We reject this position 
for two reasons.

First, allowing offensive but not defensive use of pass-on 
would create a serious risk of multiple liability for defendants. 
Even though an indirect purchaser had already recovered for 
all or part of an overcharge passed on to it, the direct pur-
chaser would still recover automatically the full amount of 
the overcharge that the indirect purchaser had shown to be 
passed on; similarly, following an automatic recovery of the 
full overcharge by the direct purchaser, the indirect purchaser 
could sue to recover the same amount. The risk of duplica-
tive recoveries created by unequal application of the Hanover 
Shoe rule is much more substantial than in the more usual 
situation where the defendant is sued in two different law-
suits by plaintiffs asserting conflicting claims to the same 
fund. A one-sided application of Hanover Shoe substantially 
increases the possibility of inconsistent adjudications—and 
therefore of unwarranted multiple liability for the defend-
ant—by presuming that one plaintiff (the direct purchaser) 
is entitled to full recovery while preventing the defendant 
from using that presumption against the other plaintiff; over-
lapping recoveries are certain to result from the two law-

10 Post, at 753 (Bre nn an , J., dissenting); post, at 765-766 (Bla ck mu n , 
J., dissenting); Brief for United States as Amicus Curiae 4-6, 15-21; Tr. of 
Oral Arg. 50-54, 57-60; West Virginia v. Chas. Pfizer & Co., 440 F. 2d, at 
1086-1088; Boshes n . General Motors Corp., 59 F. R. D. 589, 592-598 
(ND Ill. 1973); In re Master Key Antitrust Litigation, 1973-2 Trade Cas. 
If 74,680, p. 94,978 (Conn.); Carnivale Bag Co. v. Slide-Rite Mfg. Corp., 395 
F. Supp. 287, 290-291 (SDNY 1975). See also Brief for State of 
California as Amicus Curiae 6-12.
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suits unless the indirect purchaser is unable to establish any 
pass-on whatsoever. As in Hawaii v. Standard Oil Co. of Cal., 
405 U. S. 251, 264 (1972), we are unwilling to “open the door 
to duplicative recoveries” under § 4.11

Second, the reasoning of Hanover Shoe cannot justify un-
equal treatment of plaintiffs and defendants with respect to 
the permissibility of pass-on arguments. The principal basis 
for the decision in Hanover Shoe was the Court’s perception 
of the uncertainties and difficulties in analyzing price and out-

11 In recognition of the need to avoid duplicative recoveries, courts 
adopting the view that pass-on theories should not be equally available to 
plaintiffs and defendants have agreed that defendants should be allowed to 
assert a pass-on defense against a direct purchaser if an indirect purchaser 
is also attempting to recover on a pass-on theory in the same lawsuit. E. g., 
In re Western Liquid Asphalt Cases, 487 F. 2d, at 200-201; West Virginia 
v. Chas. Pfizer & Co., 440 F. 2d, at 1088. See also Comment, Standing to 
Sue in Antitrust Cases: The Offensive Use of Passing-On, 123 U. Pa. L. 
Rev. 976, 995-998 (1975); Comment, Mangano and Ultimate-Consumer 
Standing: The Misuse of the Hanover Doctrine, 72 Colum. L. Rev. 394, 
410 (1972); Brief for United States as Amicus Curiae 25. Various pro-
cedural devices, such as the Multidistrict Litigation Act, 28 U. S. C. § 1407, 
and statutory interpleader, 28 U. S. C. § 1335, are relied upon to bring 
indirect and direct purchasers together in one action in order to apportion 
damages among them and thereby reduce the risk of duplicative recovery. 
These procedural devices cannot protect against multiple liability where the 
direct purchasers have already recovered by obtaining a judgment or by 
settling, as is more likely (and as occurred here, see n. 5, supra); 
acknowledging that the risk of multiple recoveries is inevitably increased 
by allowing offensive but not defensive use of pass-on, e. g., Comment, 
123 U. Pa. L. Rev., supra, at 994, proponents of this approach ultimately 
fall back on the argument that it is better for the defendant to pay 
sixfold or more damages than for an injured party to go uncompensated. 
E. g., Comment, 72 Colum. L. Rev., supra, at 411; Tr. of Oral Arg. 58 
(“a little slopover on the shoulders of the wrongdoers ... is acceptable”). 
We do not find this risk acceptable.

Moreover, even if ways could be found to bring all potential plaintiffs 
together in one huge action, the complexity thereby introduced into treble-
damages proceedings argues strongly for retaining the Hanover Shoe rule. 
See Part III, injra.
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put decisions “in the real economic world rather than an 
economist’s hypothetical model,” 392 U. S., at 493, and of 
the costs to the judicial system and the efficient enforcement 
of the antitrust laws of attempting to reconstruct those deci-
sions in the courtroom.12 This perception that the attempt 
to trace the complex economic adjustments to a change in the 
cost of a particular factor of production would greatly com-
plicate and reduce the effectiveness of already protracted 
treble-damages proceedings applies with no less force to the 
assertion of pass-on theories by plaintiffs than it does to the 
assertion by defendants. However “long and complicated” the 
proceedings would be when defendants sought to prove pass-on, 
ibid., they would be equally so when the same evidence 
was introduced by plaintiffs. Indeed, the evidentiary com-
plexities and uncertainties involved in the defensive use of 
pass-on against a direct purchaser are multiplied in the of-
fensive use of pass-on by a plaintiff several steps removed 
from the defendant in the chain of distribution. The demon-
stration of how much of the overcharge was passed on by 
the first purchaser must be repeated at each point at which

12 That this rationale was more important in the decision to bar the 
pass-on defense than the second reason—the concern that if pass-on 
defenses were permitted indirect purchasers would lack the incentive to sue 
and antitrust violators would retain their ill-gotten gains, see supra, at 
725-726, is shown by the fact that the Court recognized an exception for 
pre-existing cost-plus contracts, which “mak[e] it easy to prove that [the 
direct purchaser] has not been damaged.” 392 U. S., at 494. (Emphasis 
added.) The amount of the stake that the customers of the direct pur-
chaser have in a lawsuit against the overcharger is not likely to depend 
on whether they buy under a cost-plus contract or in a competitive 
market, but the Court allowed a pass-on defense in the former situation 
because the pre-existing cost-plus contract makes easy the normally com-
plicated task of demonstrating that the overcharge has not been absorbed 
by the direct purchaser. See Note, The Effect of Hanover Shoe on the 
Offensive Use of the Passing-on Doctrine, 46 So. Cal. L. Rev. 98, 108 
(1972).
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the price-fixed goods changed hands before they reached the 
plaintiff.13

It is argued, however, that Hanover Shoe rests on a policy 
of ensuring that a treble-damages plaintiff is available to de-
prive antitrust violators' of “the fruits of their illegality,” id., 
at 494, a policy that would be furthered by allowing plaintiffs 
but not defendants to use pass-on theories. See, e. g., In re 
Western Liquid Asphalt Cases, 487 F. 2d 191, 197 (CA9 1973), 
cert, denied sub nom. Standard Oil Co. of Cal. v. Alaska, 
415 U. S. 919 (1974); Brief for United States as Amicus 
Curiae 4-6, 12-13, 17-19.14 We do not read the Court’s 

13 Offensive use of pass-on by the last purchaser in the distribution 
chain is simpler in one respect than defensive use of pass-on against a 
direct purchaser that sells a product to other customers. In the latter 
case, even if the defendant shows that as a result of the overcharge the 
direct purchaser increased its price by the full amount of the overcharge, 
the direct purchaser may still claim injury from a reduction in the volume 
of its sales caused by its higher prices. This additional element of injury 
from reduced volume is not present in the suit by the final purchaser of 
the overcharged goods, where the issue regarding injury will be whether 
the defendant’s overcharge caused the plaintiff to pay a higher price for 
whatever it purchased. But the final purchaser still will have to trace the 
overcharge through each step in the distribution chain. In our view, the 
difficulty of reconstructing the pricing decisions of intermediate purchasers 
at each step in the chain beyond the direct purchaser generally will 
outweigh any gain in simplicity from not having to litigate the effects of 
the passed-on overcharge on the direct purchaser’s volume.

14 We are urged to defer to evidence in the legislative history of the 
Hart-Scott-Rodino Antitrust Improvements Act of 1976, 90 Stat. 1394- 
1396, 15 U. S. C. § 15c et seq. (1976 ed.), that Congress understood 
Hanover Shoe as applying only to defendants. Post, at 756-758 (Bre nn an , 
J., dissenting); Brief for 47 States as Amici Curiae 14r-15, n. 6; Brief for 
United States as Amicus Curiae 14—15, and n. 12. The House Report 
(apparently viewing the issue as one of standing, cf. n. 7, supra) endorsed 
the Ninth Circuit’s view of “the pro-enforcement thrust of Hanover Shoe” 
in In re Western Liquid Asphalt Cases, supra, and criticized lower court 
decisions barring pass-on arguments by plaintiffs. H. R. Rep. No. 94-499, 
p. 6 n. 4 (1975). In addition, one of the sponsors of this legislation, 
Representative Rodino, clearly assumed that the issue of offensive use of
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concern in Hanover Shoe for the effectiveness of the treble-
damages remedy as countenancing unequal application of the 
Court’s pass-on rule. Rather, we understand Hanover Shoe

pass-on under § 4 would be resolved favorably to plaintiffs by this Court. 
See 122 Cong. Rec. H10295 (daily ed., Sept. 16, 1976).

Congress made clear, however, that this legislation did not alter the 
definition of which overcharged persons were injured within the meaning 
of § 4. It simply created a new procedural device—parens patriae actions 
by States on behalf of their citizens—to enforce existing rights of recovery 
under § 4. The House Report quoted above stated that the parens patriae 
provision “creates no new substantive liability”; the relevant language of 
the newly enacted § 4C (a) of the Clayton Act tracks that of existing § 4, 
showing that it was intended only as “an alternative means ... for the 
vindication of existing substantive claims.” H. R. Rep. No. 94—499, supra, 
at 9. “The establishment of an alternative remedy does not increase any 
defendant’s liability.” Ibid. Representative Rodino himself acknowledged 
in the remarks cited above that this legislation did not create a right of 
recovery for consumers where one did not already exist.

We thus cannot agree with the dissenters that the legislative history of 
the 1976 Antitrust Improvements Act is dispositive as to the interpretation 
of § 4 of the Clayton Act, enacted in 1914, or the predecessor section of the 
Sherman Act, enacted in 1890. Post, at 756-758. The cases cited by Mr . 
Just ice  Bre nn an , post, at 765 n. 24, to support his reliance on this 
legislation all involved specific statutory language that was thought to 
clarify the meaning of an earlier statute. E. g., Red Lion Broadcasting Co. 
v. FCC, 395 U. S. 367, 380-381 (1969) (language in 1959 amendment to 
§ 315 of the Communications Act approved fairness doctrine adopted by 
FCC under the “public interest” standard of the original Act). Here, by 
contrast, Congress borrowed the language of § 4 in adding the parens 
patriae section. The views expressed by particular legislators as to the 
meaning of that language in § 4 “cannot serve to change the legislative 
intent of Congress . . . ‘since the statements were [made] after passage of 
the [Clayton] Act.’ ” Regional Rail Reorganization Act Cases, 419 U. S. 
102, 132 (1974), quoting National Woodwork Mfrs. Assn. v. NLRB, 386 
U. S. 612, 639 n. 34 (1967).

While we do not lightly disagree with the reading of Hanover Shoe 
urged by these legislators, we think the construction of § 4 adopted in 
that decision cannot be applied for the exclusive benefit of plaintiffs. 
Should Congress disagree with this result, it may, of course, amend the 
section to change it. But it has not done so in the recent parens patriae 
legislation.
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as resting on the judgment that the antitrust laws will be more 
effectively enforced by concentrating the full recovery for the 
overcharge in the direct purchasers rather than by allowing 
every plaintiff potentially affected by the overcharge to sue 
only for the amount it could show was absorbed by it.

We thus decline to construe § 4 to permit offensive use of 
a pass-on theory against an alleged violator that could not 
use the same theory as a defense in an action by direct pur-
chasers. In this case, respondents seek to demonstrate that 
masonry contractors, who incorporated petitioners’ block into 
walls and other masonry structures, passed on the alleged 
overcharge on the block to general contractors, who incor-
porated the masonry structures into entire buildings, and 
that the general contractors in turn passed on the overcharge 
to respondents in the bids submitted for those buildings. We 
think it clear that under a fair reading of Hanover Shoe pe-
titioners would be barred from asserting this theory in a suit 
by the masonry contractors.

In Hanover Shoe this Court did not endorse the broad ex-
ception that had been recognized in that case by the courts 
below—permitting -the pass-on defense against middlemen who 
did not alter the goods they purchased before reselling 
them.15 The masonry contractors here could not be included 
under this exception in any event, because they transform 
the concrete block purchased from defendants into the ma-
sonry portions of buildings. But this Court in Hanover Shoe 

15 In a separate trial pursuant to Fed. Rule Civ. Proc. 42(b), the 
District Court held that the defendant shoe machinery manufacturer was 
not permitted to assert a pass-on defense against its customer. 185 F. 
Supp. 826 (MD Pa.), aff’d, 281 F. 2d 481 (CA3), cert, denied, 364 
U. S. 901 (1960). The District Court indicated that pass-on defenses 
were barred against “ consumers” who use the defendant’s product to make 
their own but not against “middlemen” who simply resell the defendant’s 
product. 185 F. Supp., at 830-831. Both on interlocutory appeal and 
after trial on the merits, the Court of Appeals affirmed on the basis of 
the District Court’s reasoning. See 392 U. S., at 488 n. 6.
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indicated the narrow scope it intended for any exception to 
its rule barring pass-on defenses by citing, as the only example 
of a situation where the defense might be permitted, a pre-
existing cost-plus contract. In such a situation, the pur-
chaser is insulated from any decrease in its sales as a result 
of attempting to pass on the overcharge, because its customer 
is committed to buying a fixed quantity regardless of price. 
The effect of the overcharge is essentially determined in ad-
vance, without reference to the interaction of supply and 
demand that complicates the determination in the general case. 
The competitive bidding process by which the concrete block 
involved in this case was incorporated into masonry structures 
and then into entire buildings can hardly be said to circum-
vent complex market interactions as would a cost-plus 
contract.18

We are left, then, with two alternatives: either we must 
overrule Hanover Shoe (or at least narrowly confine it to its 
facts), or we must preclude respondents from seeking to re-
cover on their pass-on theory. We choose the latter course.

Ill
In considering whether to cut back or abandon the Hanover 

Shoe rule, we must bear in mind that considerations of 
stare decisis weigh heavily in the area of statutory construc-
tion, where Congress is free to change this Court’s interpreta-
tion of its legislation. See Edelman v. Jordan, 415 U. S. 651, 
671 (1974); Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 
406-408 (1932) (Brandeis, J., dissenting). This presumption 
of adherence to our prior decisions construing legislative enact-
ments would support our reaffirmance of the Hanover Shoe

1<3 Another situation in which market forces have been superseded and 
the pass-on defense might be permitted is where the direct purchaser is 
owned or controlled by its customer. Cf. Perkins n . Standard Oil Co., 395 
U. S. 642, 648 (1969); In re Western Liquid Asphalt Cases, 487 F. 2d, 
at 197, 199.
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construction of § 4, joined by eight Justices without dissent 
only a few years ago,17 even if the Court were persuaded that 
the use of pass-on theories by plaintiffs and defendants in 
treble-damages actions is more consistent with the policies 
underlying the treble-damages action than is the Hanover Shoe 
rule. But we are not so persuaded.

Permitting the use of pass-on theories under § 4 essentially 
would transform treble-damages actions into massive efforts 
to apportion the recovery among all potential plaintiffs that 
could have absorbed part of the overcharge—from direct pur-
chasers to middlemen to ultimate consumers. However ap-
pealing this attempt to allocate the overcharge might seem in 
theory, it would add whole new dimensions of complexity 
to treble-damages suits and seriously undermine their 
effectiveness.

As we have indicated, potential plaintiffs at each level in 
the distribution chain are in a position to assert conflicting 
claims to a common fund—the amount of the alleged over-
charge—by contending that the entire overcharge was ab-
sorbed at that particular level in the chain.18 A treble-dam-
ages action brought by one of these potential plaintiffs (or one 
class of potential plaintiffs) to recover the overcharge impli-
cates all three of the interests that have traditionally been 
thought to support compulsory joinder of absent and poten-
tially adverse claimants: the interest of the defendant in 

17 The sole dissenting Justice in Hanover Shoe did not reach thfe pass-on 
question. 392 U. S., at 513.

18 In this Part, we assume that use of pass-on will be permitted 
symmetrically, if at all. This assumption, of course, reduces the substantial 
risk of multiple liability for defendants that is posed by allowing indirect 
purchasers to recover for the overcharge passed on to them while at the 
same time allowing direct purchasers automatically to collect the entire 
overcharge. See supra, at 730-731. But the possibility of inconsistent judg-
ments obtained by conflicting claimants remains nonetheless. Even this 
residual possibility justifies bringing potential and actual claimants together 
in one action if possible.
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avoiding multiple liability for the fund; the interest of the 
absent potential plaintiffs in protecting their right to recover 
for the portion of the fund allocable to them; and the social 
interest in the efficient administration of justice and the avoid-
ance of multiple litigation. Reed, Compulsory Joinder of 
Parties in Civil Actions, 55 Mich. L. Rev. 327, 330 (1957). 
See Provident Tradesmens Bank & Trust Co. v. Patterson, 
390 U. S. 102, 110-111 (1968); 7 C. Wright & A. Miller, 
Federal Practice and Procedure § 1602 (1972).

Opponents of the Hanover Shoe rule have recognized this 
need for compulsory joinder in suggesting that the defendant 
could interplead potential claimants under 28 U. S. C. § 1335.19 
But if the defendant, for any of a variety of reasons,20 does 
not choose to interplead the absent potential claimants, there 
would be a strong argument for joining them as “persons 
needed for just adjudication” under Fed. Rule Civ. Proc. 
19 (a).21 See Comment, Standing to Sue in Antitrust Cases:

19 See n. 11, supra. Interpleader under Fed. Rule Civ. Proc. 22(1) 
often would be unavailable because service of process for rule interpleader, 
as contrasted with statutory interpleader, does not run nationwide. See 
3A J. Moore, Federal Practice f 22.04[2] (1974).

20 For example, a condition precedent for invoking statutory interpleader 
is the posting of a bond for the amount in dispute, 28 U. S. C. § 1335 
(a) (2), see 3A J. Moore, supra, 22.10, and a defendant may be unwilling 
to put up a bond for the huge amounts normally claimed in multiple- 
party treble-damages suits. For a discussion of other circumstances in 
which statutory interpleader may be “impractical,” see McGuire, The 
Passing-On Defense and the Right of Remote Purchasers to Recover 
Treble Damages under Hanover Shoe, 33 U. Pitt, L. Rev. 177, 197-198 
(1971).

21 Rule 19 (a) provides in part:
“A person who is subject to service of process and whose joinder will not 
deprive the court of jurisdiction over the subject matter of the action 
shall be joined as a party in the action if (1) in his absence complete 
relief cannot be accorded among those already parties, or (2) he claims 
an interest relating to the subject of the action and is so situated that the 
disposition of the action in his absence may (i) as a practical matter 
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The Offensive Use of Passing-On, 123 U. Pa. L. Rev. 976, 998 
(1975). These absent potential claimants would seem to fit 
the classic definition of “necessary parties,” for purposes of 
compulsory joinder, given in Shields v. Barrow, 17 How. 130, 
139 (1855):

“Persons having an interest in the controversy, and 
who ought to be made parties, in order that the court 
may act on that rule which requires it to decide on, and 
finally determine the entire controversy, and do complete 
justice, by adjusting all the rights involved in it.”

See Notes of Advisory Committee on 1966 Amendment to 
Rule 19, 28 U. S. C. App., p. 7760; 7 C. Wright & A. Miller, 
supra, §§ 1604, 1618 ; 3A J. Moore, Federal Practice IT 19.08 
(1974). The plaintiff bringing the treble-damages action 
would be required, under Fed. Rule Civ. Proc. 19 (c), to “state 
the names, if known,” of these absent potential claimants; 
they should also be notified by some means that the action 
was pending.22 Where, as would often be the case, the poten-
tial claimants at a particular level of distribution are so numer-
ous that joinder of all is impracticable, a representative 
presumably would have to be found to bring them into the 
action as a class. See Fed. Rule Civ. Proc. 19 (d); 3A J. 
Moore, supra, If 19.21.

It is unlikely, of course, that all potential plaintiffs could or 
would be joined. Some may not wish to assert claims to the 

impair or impede his ability to protect that interest or (ii) leave any of 
the persons already parties subject to a substantial risk of incurring 
double, multiple, or otherwise inconsistent obligations by reason of his 
claimed interest.”

22 See the comment, of the Advisory Committee on the 1966 Amendment 
to Rule 19: “In some situations it may be desirable to advise a person 
who has not been joined of the fact that the action is pending, and in 
particular cases the court in its discretion may itself convey this informa-
tion by directing a letter or other informal notice to the absentee.” 28 
U. S. C. App., p. 7760.
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overcharge; others may be unmanageable as a class; and still 
others may be beyond the personal jurisdiction of the court. 
We can assume that ordinarily the action would still proceed, 
the absent parties not being deemed “indispensable” under 
Fed. Rule Civ. Proc. 19 (b). See Provident Tradesmens 
Bank & Trust Co. v. Patterson, supra. But allowing indirect 
purchasers to recover using pass-on theories, even under the 
optimistic assumption that joinder of potential plaintiffs will 
deal satisfactorily with problems of multiple litigation and lia-
bility, would transform treble-damages actions into massive 
multiparty litigations involving many levels of distribution 
and including large classes of ultimate consumers remote from 
the defendant. In treble-damages actions by ultimate con-
sumers, the overcharge would have to be apportioned among 
the relevant wholesalers, retailers, and other middlemen, whose 
representatives presumably should be joined.23 And in suits

23 E. g., Philadelphia Housing Auth. v. American Radiator & Stand-
ard Sanitary Corp., 50 F. R. D. 13 (ED Pa. 1970), aff’d sub nom. Man-
gano v. American Radiator & Standard Sanitary Corp., 438 F. 2d 1187 
(CA3 1971) (suit against manufacturers of plumbing fixtures on behalf 
of all homeowners in the United States). There often will be more levels 
of distribution or manufacture between the defendant and the ultimate 
consumers than the two levels (masonry and general contractors) in 
this case. For example, in Philadelphia Housing Auth., supra, the plain-
tiffs included homeowners who had bought used rather than new homes 
and who therefore had to show that each time their houses changed hands 
the sellers passed on part of the plumbing manufacturers’ original over-
charge. 50 F. R. D., at 19-20, 25-26. Treble-damages suits by ultimate 
consumers against any of the manufacturers of industrial raw materials 
or equipment that have been charged in recent Government price-fixing 
suits would involve not only several levels within a distribution chain, but 
also several separate chains of distribution; for example, chromite sand is 
used to make ingots, ingots are used to make steel, and steel is used to 
make consumer products. Handler & Blechman, supra n. 7, at 640 
n. 77, and see id., at 636-637 (citing Justice Department price-fixing suits 
against defendants far removed from consumers).
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by direct purchasers or middlemen, the interests of ultimate 
consumers are similarly implicated.24

There is thus a strong possibility that indirect purchasers 
remote from the defendant would be parties to virtually every 
treble-damages action (apart from those brought against de-
fendants at the retail level). The Court’s concern in Hanover 
Shoe to avoid weighing down treble-damages actions with the 
“massive evidence and complicated theories,” 392 U. S., at 
493, involved in attempting to establish a pass-on defense 
against a direct purchaser applies a fortiori to the attempt to 
trace the effect of the overcharge through each step in the 
distribution chain from the direct purchaser to the ultimate 
consumer. We are no more inclined than we were in Han-
over Shoe to ignore the burdens that such an attempt would 
impose on the effective enforcement of the antitrust laws.

Under an array of simplifying assumptions, economic theory 
provides a precise formula for calculating how the overcharge 
is distributed between the overcharged party (passer) and its 
customers (passees). If the market for the passer’s product 
is perfectly competitive; if the overcharge is imposed equally 
on all of the passer’s competitors; and if the passer maximizes 
its profits, then the ratio of the shares of the overcharge borne 
by passee and passer will equal the ratio of the elasticities of 
supply and demand in the market for the passer’s product.25

24 E. g., Donson Stores, Inc. v. American Bakeries Co., 58 F. R. D. 481 
(SONY 1973) (motion to intervene by a putative class of 20 million 
consumers of bread in treble-damages action against bread manufacturers). 
Cf. Handler & Blechman, supra, n. 7, at 653 (arguing that the effect of 
legislation authorizing States to bring treble-damages actions on behalf 
of their citizens, see n. 14, supra, will be to interject claims on behalf 
of large classes of consumers into treble-damages suits brought by middle-
men). Thus in this case the plaintiff housing authorities, App. 20, 
presumably have passed on part of the alleged overcharge to their 
tenants and subtenants, who would have to be brought into the suit 
before damages could be fairly apportioned.

25 An overcharge imposed by an antitrust violator or group of violators 
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Even if these assumptions are accepted, there remains a seri-
ous problem of measuring the relevant elasticities—the per-
centage change in the quantities of the passer’s product de-
manded and supplied in response to a one percent change in 
price. In view of the difficulties that have been encountered, 
even in informal adversary proceedings, with the statistical 
techniques used to estimate these concepts, see Finkelstein, 
Regression Models in Administrative Proceedings, 86 Harv. 
L. Rev. 1442, 1444 (1973), it is unrealistic to think that 
elasticity studies introduced by expert witnesses will resolve 
the pass-on issue. We need look no further than our own 
difficulties with sophisticated statistical methodology that were 
evident last Term in Gregg v. Georgia, 428 U. S. 153 (1976), 
and its companion cases. See id., at 184—185 (joint opinion of 
Stewart , Powell , and Stevens , JJ.); 233-236 (Marshall , 
J., dissenting); Roberts v. Louisiana, 428 U. S. 325, 354-355 
(1976) (White , J., dissenting).

More important, as the Hanover Shoe Court observed, 392 
U. S., at 493, “in the real economic world rather than an econ-
omist’s hypothetical model,” the latter’s drastic simplifications 
generally must be abandoned. Overcharged direct purchasers 
often sell in imperfectly competitive markets. They often 
compete with other sellers that have not been subject to the 
overcharge; and their pricing policies often cannot be ex-
plained solely by the convenient assumption of profit maximi-
zation.26 As we concluded in Hanover Shoe, 392 U. S., at 492,

on their customers is analytically equivalent to an excise tax imposed on 
the violator’s product in the amount of the overcharge. The effect of 
such an overcharge can be calculated using the economic theorems for 
the incidence of an excise tax. See Schaefer, Passing-On Theory in 
Antitrust Treble Damage Actions: An Economic and Legal Analysis, 16 
Wm. & Mary L. Rev. 883, 887, 893 (1975), and sources cited in id., at 
887 n. 21.

26 Thus, in the instant case respondents have offered to prove that 
general and masonry contractors calculate their bids by adding a percent-
age markup to the cost of their materials, Brief for Respondents 20-23,
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attention to “sound laws of economics” can only heighten the 
awareness of the difficulties and uncertainties involved in 
determining how the relevant market variables would have 
behaved had there been no overcharge.27

It is quite true that these difficulties and uncertainties will 
be less substantial in some contexts than in others. There 
have been many proposals to allow pass-on theories in some 
of these contexts while preserving the Hanover Shoe rule in 
others. Respondents here argue, not without support from 
some lower courts,28 that pass-on theories should be permitted 
for middlemen that resell goods without altering them and 
for contractors that add a fixed percentage markup to the 
cost of their materials in submitting bids. Brief for Respond-
ents 9-30; Tr. of Oral Arg. 36-48. Exceptions to the Hanover 
Shoe rule have also been urged for other situations in which 
most of the overcharge is purportedly passed on—for example, 
where a price-fixed good is a small but vital input into a

rather than by attempting to equate marginal cost and marginal revenue 
as required by an explicit profit-maximizing strategy.

27 Mr . Just ice  Bre nna n  in dissent argues that estimating a passee’s 
damages requires nothing more than estimating what the passer’s price 
would have been absent the violation, and suggests that apportioning 
the overcharge throughout the distribution chain is “no different from and 
no more complicated” than the initial task of estimating the amount of 
the overcharge itself. Post, at 758-759, and n. 14. But as the dissent 
recognizes, post, at 749 n. 3, unless the indirect purchaser is at the end 
of the distribution chain it can claim damages not only from the portion 
of the overcharge it absorbs but also from the portion it passes on, 
which causes a reduction in sales volume under less than perfectly 
inelastic demand conditions. See n. 13, supra. The difficulties of the task 
urged upon us by the dissenters cannot be so easily brushed aside.

In any event, as we understand the dissenters’ argument, it reduces 
to the proposition that because antitrust cases are already complicated 
there is little harm in making them more so. We disagree.

28 See, e. g., West Virginia v. Chas. Pfizer & Co., 314 F. Supp. 710, 
745-746 (SDNY 1970), aff’d, 440 F. 2d 1079 (CA2 1971); Boshes v. Gen-
eral Motors Corp., 59 F. R. D., at 597.
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much larger product, making the demand for the price-fixed 
good highly inelastic. Compare Philadelphia Housing 
Auth. v. American Radiator 6c Standard Sanitary Corp., 50 
F. R. D. 13 (ED Pa. 1970), aff’d sub nom. Mangano v. Amer-
ican Radiator & Standard Sanitary Corp., 438 F. 2d 1187 (CA3 
1971), with In re Master Key Antitrust Litigation, 1973-2 
Trade Cas. 1174,680 (Conn.). See Schaejer, supra n. 25, at 
918-925.

We reject these attempts to carve out exceptions to the 
Hanover Shoe rule for particular types of markets.29 An ex-
ception allowing evidence of pass-on by middlemen that resell 
the goods they purchase of course would be of no avail to 
respondents, because the contractors that allegedly passed on 
the overcharge on the block incorporated it into buildings. 
See supra, at 735. An exception for the contractors here on 
the ground that they purport to charge a fixed percentage 
above their costs would substantially erode the Hanover Shoe 
rule without justification. Firms in many sectors of the 
economy rely to an extent on cost-based rules of thumb in 
setting prices. See F. Scherer, Industrial Market Structure and 
Economic Performance 173-179 (1970). These rules are not 
adhered to rigidly, however; the extent of the markup (or 
the allocation of costs) is varied to reflect demand conditions. 
Id., at 176-177. The intricacies of tracing the effect of an 
overcharge on the purchaser’s prices, costs, sales, and profits 
thus are not spared the litigants.

More generally, the process of classifying various market 
situations according to the amount of pass-on likely to be

29 We note that supporters of the offensive use of pass-on, other than 
litigants in particular cases, generally have not contended for a halfway 
rejection of Hanover Shoe that would permit offensive use of pass-on in 
some types of market situations but not in others. See, e. g., Tr. of Oral 
Arg. 57 (United States as amicus curiae); Note, The Defense of “Passing 
On” in Treble Damage Suits Under the Antitrust Laws, 70 Yale L. J. 
469,476,478 (1961); commentators cited in n. 11, supra.
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involved and its susceptibility of proof in a judicial forum 
would entail the very problems that the Hanover Shoe rule 
was meant to avoid. The litigation over where the line should 
be drawn in a particular class of cases would inject the same 
“massive evidence and complicated theories” into treble-
damages proceedings, albeit at a somewhat higher level of gen-
erality. As we have noted, supra, at 735-736, Hanover Shoe 
itself implicitly discouraged the creation of exceptions to its 
rule barring pass-on defenses, and we adhere to the narrow 
scope of exemption indicated by our decision there.

The concern in Hanover Shoe for the complexity that would 
be introduced into treble-damages suits if pass-on theories were 
permitted was closely related to the Court’s concern for the 
reduction in the effectiveness of those suits if brought by in-
direct purchasers with a smaller stake in the outcome than 
that of direct purchasers suing for the full amount of the 
overcharge. The apportionment of the recovery throughout 
the distribution chain would increase the overall costs of 
recovery by injecting extremely complex issues into the case; 
at the same time such an apportionment would reduce the 
benefits to each plaintiff by dividing the potential recovery 
among a much larger group. Added to the uncertainty of how 
much of an overcharge could be established at trial would be 
the uncertainty of how that overcharge would be apportioned 
among the various plaintiffs. This additional uncertainty 
would further reduce the incentive to sue. The combination of 
increasing the costs and diffusing the benefits of bringing a 
treble-damages action could seriously impair this important 
weapon of antitrust enforcement.

We think the longstanding policy of encouraging vigorous 
private enforcement of the antitrust laws, see, e.g., Perma Life 
Mufflers, Inc. v. International Parts Corp., 392 U. S. 134, 139 
(1968), supports our adherence to the Hanover Shoe rule, 
under which direct purchasers are not only spared the burden 
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of litigating the intricacies of pass-on but also are permitted 
to recover the full amount of the overcharge. We recognize 
that direct purchasers sometimes may refrain from bringing 
a treble-damages suit for fear of disrupting relations with their 
suppliers.30 But on balance, and until there are clear direc-
tions from Congress to the contrary, we conclude that the 
legislative purpose in creating a group of “ ‘private attorneys 
general’ ” to enforce the antitrust laws under § 4, Hawaii 
v. Standard Oil Co. of Cat., 405 U. S., at 262, is better 
served by holding direct purchasers to be injured to the full 
extent of the overcharge paid by them than by attempting to 
apportion the overcharge among all that may have absorbed 
a part of it.

It is true that, in elevating direct purchasers to a preferred 
position as private attorneys general, the Hanover Shoe rule 
denies recovery to those indirect purchasers who may have 
been actually injured by antitrust violations. Of course, as 
Mr . Justic e  Brennan  points out in dissent, “from the deter-
rence standpoint, it is irrelevant to whom damages are paid, 
so long as some one redresses the violation.” Post, at 760. 
But § 4 has another purpose in addition to deterring violators 
and depriving them of “the fruits of their illegality,” Han-
over Shoe, 392 U. S., at 494; it is also designed to compensate 
victims of antitrust violations for their injuries. E. g., Bruns-
wick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U. S. 477, 485- 
486 (1977). Hanover Shoe does further the goal of compen-
sation to the extent that the direct purchaser absorbs at least 
some and often most of the overcharge. In view of the con-
siderations supporting the Hanover Shoe rule, we are unwill-
ing to carry the compensation principle to its logical extreme 
by attempting to allocate damages among all “those within 
the defendant’s chain of distribution,” post, at 761, especially

30 See, e. g., In re Western Liquid Asphalt Cases, 487 F. 2d, at 198; 
Wheeler, Antitrust Treble-Damage Actions: Do They Work?, 61 Calif. L. 
Rev. 1319, 1325 (1973).
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because we question the extent to which such an attempt 
would make individual victims whole for actual injuries suf-
fered rather than simply depleting the overall recovery in 
litigation over pass-on issues. Many of the indirect purchas-
ers barred from asserting pass-on claims under the Hanover 
Shoe rule have such a small stake in the lawsuit that even if 
they were to recover as part of a class, only a small fraction 
would be likely to come forward to collect their damages.31 
And given the difficulty of ascertaining the amount absorbed 
by any particular indirect purchaser, there is little basis for 
believing that the amount of the recovery would reflect the 
actual injury suffered.

31 Commentators have noted that recoveries in treble-damages actions 
aggregating large numbers of small claims often have failed to compensate 
the individuals on behalf of whom the suits have been brought. E. g., 
Handler, The Shift from Substantive to Procedural Innovations in Anti-
trust Suits—the Twenty-Third Annual Antitrust Review, 71 Colum. L. 
Rev. 1, 9-10 (1971); Wheeler, supra, n. 30, at 1339; Kirkham, Complex 
Civil Litigation—Have Good Intentions Gone Awry?, 70 F. R. D. 199, 
206-207 (1976).

The dissenting opinion of Mr  Jus ti ce  Bren na n  appears to suggest 
that the 1976 parens patriae legislation, see n. 14, supra, provides an 
answer to this problem of compensating indirect purchasers for small 
injuries. Post, at 764 n. 23. Quite to the contrary, the Act “recognizes 
that rarely, if ever, will all potential claimants actually come forward to 
secure their share of the recovery,” and that “the undistributed portion 
of the fund . . . will often be substantial.” H. R. Rep. No. 94-499, 
p. 16 (1975). The portion of the fund recovered in a parens patriae 
action that is not used to compensate the actual injuries of antitrust 
victims is to be used as “a civil penalty . . . deposited with the State 
as general revenues,” Clayton Act §4E(2), 15 U. S. C. § 15e (2) 
(1976 ed.), enacted by the 1976 Act, or “for some public purposes 
benefiting, as closely as possible, the class of injured persons,” such as 
reducing the price of the overcharged goods in future sales. H. R. Rep. 
No. 94-499, supra, at 16. That Congress chose to provide such innova-
tive methods of distributing damages awarded in a parens patriae action 
under newly enacted § 4C of the Clayton Act, 15 U. S. C. § 15c (1976 
ed.), does not eliminate the obstacles to compensating indirect pur-
chasers bringing traditional suits under § 4.
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For the reasons stated, the judgment is reversed, and the 
case is remanded for further proceedings consistent with this 
opinion.

So ordered.

Mr . Justi ce  Brennan , with whom Mr . Justice  Marshall  
and Mr . Justi ce  Blackmun  join, dissenting.

Respondent State of Illinois brought this treble-damages 
civil antitrust action under § 4 of the Clayton Act on behalf 
of itself and various local governmental entities in the Greater 
Chicago area alleging that an overcharge in the price of 
concrete block used in the construction of public buildings 
was made by the petitioners, manufacturers and sellers of 
concrete block, pursuant to a price-fixing conspiracy in viola-
tion of § 1 of the Sherman Act, 15 U. S. C. § I.1 Section 4 of 
the Clayton Act, 38 Stat. 731, 15 U. S. C. § 15, broadly pro-
vides: “[A]ny person who shall be injured in his business or 
property by reason of anything forbidden in the antitrust laws 
may sue therefor . . . and shall recover threefold the damages 
by him sustained . . . .”

Decisions of the Court defining the reach of § 4 have been 
consistent with its broad objectives: to compensate victims of 
antitrust violations and to deter future violations. The Court 
has stated that § 4 “does not confine its protection to consum-
ers, or to purchasers, or to competitors, or to sellers . . . [but] 
is comprehensive in its terms and coverage, protecting all who 
are made victims of the forbidden practices by whomever they 
may be perpetrated.” Mandeville Island Farms, Inc. v. 
American Crystal Sugar Co., 334 U. S. 219, 236 (1948).2

1 The block was sold to various general and special contractors who had 
successfully bid to construct public buildings. The State was thus an 
indirect purchaser of the block.

2 There is, of course, a point beyond which antitrust defendants should 
not be held responsible for the remote consequences of their actions. See 
the discussion in Part III, infra, at 760-761.
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Today’s decision that § 4 affords a remedy only to persons who 
purchase directly from an antitrust offender is a regrettable 
retreat from that line of cases. Section 4 was clearly intended 
to operate to protect individual consumers who purchase 
through middlemen. Indeed, Congress acted on the premise 
that § 4 gave a cause of action to indirect as well as direct 
purchasers when it recently enacted the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976, 90 Stat. 1394-1396, 15 
U. S. C. § 15c et seq. (1976 ed.), and authorized state attor-
neys general to sue as parens patriae to recover damages on 
behalf of citizens of their various States.

Today’s decision flouts Congress’ purpose and severely 
undermines the effectiveness of the private treble-damages 
action as an instrument of antitrust enforcement. For in 
many instances, the brunt of antitrust injuries is borne by 
indirect purchasers, often ultimate consumers of a product, as 
increased costs are passed along the chain of distribution.3 
In these instances, the Court’s decision frustrates both the 
compensation and deterrence objectives of the treble-damages 
action. Injured consumers are precluded from recovering 
damages from manufacturers, and direct purchasers who act 
as middlemen have little incentive to sue suppliers so long as 
they may pass on the bulk of the illegal overcharges to the 
ultimate consumers. This frustration of the congressional 
scheme is in no way mandated by Hanover Shoe, Inc. v. 
United Shoe Machinery Corp., 392 U. S. 481 (1968). To the 
contrary, the same considerations that Hanover Shoe held 

3 The portion of an illegal overcharge that a direct purchaser can pass 
on depends upon the elasticity of demand in the relevant product market. 
If the market is relatively inelastic, he may pass on a relatively large 
portion. If demand is relatively elastic, he may not be able to raise his 
price and will have to absorb the increase, making it up by decreasing 
other costs or increasing sales volume. It is extremely unlikely that a 
middleman could pass on the entire cost increase. But rarely would he 
have to absorb the entire increase. R. Posner, Antitrust Cases, Economic 
Notes, and Other Materials 147-149 (1974).
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required rejection of the defendant’s argument there, that 
because plaintiff had passed on cost increases to consumers in 
the form of higher prices defendant should be relieved of 
liability—especially the consideration that it is essential to 
the public interest to preserve the effectiveness of the private 
treble-damages action—require affirmance of the decision below 
construing § 4 to authorize respondents’ suit.

I
In Hanover Shoe, supra, the Court held that a defendant in 

a treble-damages action could not escape liability, except in 
very limited circumstances,4 by proof that the plaintiff had 
passed on illegal overcharges to others farther along in the 
chain of distribution.5 The defendant in Hanover Shoe, 
United Shoe, argued that Hanover was not entitled to recover 
damages because the increased price it had paid for United’s 
equipment6 had in turn been reflected in the increased price 
at which Hanover had sold its shoes to the consuming public. 
The Court held that several reasons supported its conclusion 
that this defense was not available to United despite “the 
argument that sound laws of economics require” its recogni-
tion, 392 U. S., at 492. First, the Court followed earlier cases 
holding that the “victim of an overcharge is [immediately]

4 The opinion recognizes that “there might be situations—for instance, 
when an overcharged buyer has a pre-existing ‘cost-plus’ contract, thus 
making it easy to prove that he has not been damaged—where the 
considerations requiring that the passing-on defense not be permitted in 
this case would not be present.” 392 U. S., at 494.

5 Hanover Shoe, did not involve the consumers of the plaintiff’s shoes, 
to whom the overcharge allegedly was passed. United’s passing-on 
argument is referred to as “defensive” passing on. The State’s position, 
seeking recovery of illegal overcharges allegedly passed on to it and its 
citizens, is referred to as “offensive” passing on.

6 Hanover alleged that United monopolized the shoe machinery industry 
in violation of §2 of the Sherman Act by its practice of leasing but 
refusing to sell its shoemaking machinery.
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damaged within the meaning of § 4 to the extent of that over-
charge.” Id., at 491. The particularly apt precedent sup-
porting this proposition was Southern Pacific Co. v. DarneU- 
Taenzer Lumber Co., 245 U. S. 531 (1918)/ where a pass-on 
defense had been rejected because of “[t]he general tendency 
of the law, in regard to damages at least, . . . not to go 
beyond the first step,” and the Court’s belief that “[t]he 
carrier ought not to be allowed to retain his illegal profit, and 
the only one who can take it from him is the one that alone was 
in relation with him, and from whom the carrier took the 
sum. . . .” Id., at 533-534. In other words, the requirement 
of privity between plaintiff and defendant was a reason to deny 
defendant the pass-on defense, since otherwise the defendant 
would be able to profit by his own wrong. Hanover Shoe 
cannot be read, however, as limiting actions to parties in 
privity with one another. That was made clear in Perkins v. 
Standard Oil Co., 395 U. S. 642, 648 (1969), decided the next 
Term, a price discrimination case in which the Court traced an 
illegal overcharge through several levels in the chain of distri-
bution, ultimately holding that a plaintiff seeking to recover 
damages need show only a “causal connection between the price 
discrimination in violation of the [antitrust laws] and the in-
jury suffered. ... If there is sufficient evidence in the record 
to support an inference of causation, the ultimate conclusion 
as to what that evidence proves is for the jury.” Darnell- 
Taenzer does, however, support Hanover Shoe's denial of the 
pass-on defense for the other reasons relied upon in Hanover 
Shoe: the difficulty of proving and quantifying a pass-on, 
and the role of the treble-damages action as the most effective 
means of antitrust enforcement. 392 U. S., at 492-494.

The Court correctly discerned that the difficulty of recon-

7 In DarneU-Taenzer, shippers brought suit for reparations against a 
railroad claiming that the railroad had charged unreasonable rates. The 
railroad argued that the shippers had in turn passed on to their customers 
any excess over the reasonable rate.
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structing hypothetical pricing decisions,8 would aggravate the 
already complex nature of antitrust litigation since pass-on 
defenses would become commonplace whenever the chain of 
distribution extended beyond the plaintiff. This would lessen 
the effectiveness of the treble-damages action, since ultimate 
consumers individually often suffer only minor damages and 
therefore have little incentive to bring suit. Limiting defend-
ants’ liability to the loss of profits suffered by direct 
purchasers would thus allow the antitrust offender to avoid 
having to pay the full social cost of his illegal conduct in 
many cases in which indirect purchasers failed to bring suit. 
Consequently,

“those who violate the antitrust laws by price fixing or 
monopolizing would retain the fruits of their illegality 
because no one was available who would bring suit against 
them. Treble damage actions, the importance of which 
the Court has many times emphasized, would be sub-
stantially reduced in effectiveness.” Id., at 494.

Hanover Shoe thus confronted the Court with the choice, as 
had been true in Darnell-Taenzer, of interpreting § 4 in a way 
that might overcompensate the plaintiff, who had certainly 
suffered some injury, or of defining it in a way that under-
deters the violator by allowing him to retain a portion of his 
ill-gotten overcharges. The Court chose to interpret § 4 so as 
to allow the plaintiff to recover for the entire overcharge. 
This choice was consistent with recognition of the importance

8 “[T]he impact of a single change in the relevant conditions cannot be 
measured after the fact; indeed a businessman may be unable to state 
whether, had one fact been different . . . , he would have chosen a different 
price. . . .” 392 U. S., at 492-493. The Court further observed that it is 
equally difficult to ascertain “what effect a change in a company’s 
price will have on its total sales”; and it is all but impossible to demon-
strate that the particular plaintiff “could not or would not have raised his 
prices absent the overcharge or maintained the higher price had the 
overcharge been discontinued.” Id., at 493. See generally Posner, supra, 
n. 3, at 147-149.
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of the treble-damages action in deterring antitrust violations.9 
But Hanover Shoe certainly did not imply that an indirect 
purchaser would not also have a cause of action under § 4 
when the illegal overcharges were passed on to him.

Despite the superficial appeal of the argument that Hanover 
Shoe should be applied “consistently,” thus precluding plain-
tiffs and defendants alike from proving that increased costs 
were passed along the chain of distribution, there are sound 
reasons for treating offensive and defensive passing-on cases 
differently. The interests at stake in “offensive” passing-on 
cases, where the indirect purchasers sue for damages for their 
injuries, are simply not the same as the interests at stake in 
the Hanover Shoe, or “defensive” passing-on situation. There 
is no danger in this case, for example, as there was in Hanover 
Shoe, that the defendant will escape liability and frustrate 
the objectives of the treble-damages action. Rather, the same 
policies of insuring the continued effectiveness of the treble-
damages action and preventing wrongdoers from retaining the 
spoils of their misdeeds favor allowing indirect purchasers to 
prove that overcharges were passed on to them. Hanover 
Shoe thus can and should be limited to cases of defensive 
assertion of the passing-on defense to antitrust liability, 
where direct and indirect purchasers are not parties in the 
same action.10 I fully agree with the observation:

“The attempt to transform a rejection of a defense 

9 The pass-on defense in Hanover Shoe was asserted by a defendant 
against whom a prima facie case of liability had already been made out. 
The Clayton Act provides: “A final judgment . . . rendered in any 
civil or criminal proceeding brought by or on behalf of the United States 
under the antitrust laws . . . shall be prima facie evidence against such 
defendant . . . .” 15 U. S. C. §16 (a). The Government had secured 
a judgment against United in United States v. United Shoe Machinery 
Corp., 110 F. Supp. 295 (Mass. 1953), summarily aff’d, 347 U. S. 521 
(1954).

10 Commentators almost unanimously conclude that, despite Hanover 
Shoe, § 4 should be construed to authorize indirect purchasers to recover
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because it unduly hampers antitrust enforcement into a 
reason for a complete refusal to entertain the claims of a 
certain class of plaintiffs seems an ingenious attempt to 
turn the decision [in Hanover Shoe] and its underlying 
rationale on its head.” In re Master Key Antitrust Liti-
gation, 1973-2 Trade Cas. fl 74,680, pp. 94,978-94,979 
(Conn.).

II
A

Today’s decision goes far to frustrate Congress’ objectives 
in creating the treble-damages action. Treble-damages actions 
were first authorized under § 7 of the Sherman Act, 26 Stat. 
210. The legislative history of this section shows that it 
was conceived primarily as a remedy for “[t]he people of 
the United States as individuals,” especially for consumers. 
See, e. g., 21 Cong. Rec. 1767-1768 (1890) (remarks of Sen. 
George); see also id., at 2612 (Sens. Teller and Reagan), 2615 
(Sen. Coke), 2640 (Sen. Spooner).11 In the Clayton Act of

upon proof that increases were passed on to them. See, e. g., Comment, 
Standing to Sue in Antitrust Cases: The Offensive Use of Passing-on, 123 
U. Pa. L. Rev. 976 (1975); Comment, Mangano and Ultimate-Consumer 
Standing: The Misuse of the Hanover Doctrine, 72 Colum. L. Rev. 394 
(1972); Note, The Effect of Hanover Shoe on the Offensive Use of the 
Passing-on Doctrine, 46 So. Cal. L. Rev. 98 (1972). But see Handler & 
Blechman, Antitrust and the Consumer Interest: The Fallacy of Parens 
Patriae and A Suggested New Approach, 85 Yale L. J. 626, 638-655 
(1976). In addition, most courts have read Hanover Shoe as not prevent-
ing indirect purchasers from attempting to prove that they have been 
injured. See, e. g., Yoder Bros., Inc. v. Calijornia-Florida Plant Corp., 
537 F. 2d 1347 (CA5 1976); In re Western Liquid Asphalt Cases, 487 F. 
2d 191 (CA9 1973), cert, denied sub nom. Standard Oil Co. oj Cal. v. 
Alaska, 415 U. S. 919 (1974); Illinois v. Bristol-Myers Co., 152 U. S. App. 
D. C. 367, 470 F. 2d 1276 (1972); West Virginia v. Chas. Pfizer & Co., 
440 F. 2d 1079 (CAS), cert, denied sub nom. Cotier Drugs, Inc. v. Chas. 
Pfizer & Co., 404 U. S. 871 (1971); In re Master Key Antitrust Liti-
gation, 1973-2 Trade Cas. fl74,680 (Conn.).

11A further indication of Congress’ desire to create a remedy for all
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1914, Congress extended the § 7 remedy to persons injured by 
“any violation of the antitrust laws.” See Brunswick Corp v. 
Pueblo Bowl-O-Mat, Inc., 429 U. S. 477, 486 n. 10 (1977), 
citing H. R. Rep. No. 627, 63d Cong., 2d Sess., 14 (1914). 
These actions were conceived primarily as “ ‘open [ in g] the 
door of justice to every man, whenever he may be injured by 
those who violate the antitrust laws, and giv[ing] the injured 
party ample damages for the wrong suffered.’ ” 12 Brunswick, 
supra, at 486 n. 10, quoting 51 Cong. Rec. 9073 (1914) 
(remarks of Rep. Webb); see, e. g., id., at 9079 (Rep. 
Volstead), 9270 (Rep. Carlin), 9414-9417, 9466-9467, 9487- 
9495. See also the House debates following the conference 
committee report. Id., at 16274-16275 (Rep. Webb), 16317- 
16319 (Rep. Floyd).

The Court has interpreted § 4 broadly, this in recognition 
of the plainly stated congressional objective, Northern Pacific 
R. Co. v. United States, 356 U. S. 1, 4 (1958), that the private 
treble-damages action play a paramount role in the enforce-
ment of the fundamental economic policy of the Nation, 
Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U. S. 100, 
130-131 (1969); Minnesota Mining de Mjg. Co. v. New Jersey 
Wood Finishing Co., 381 U. S. 311, 318 (1965), and has 
concluded that “the purposes of the antitrust laws are best 
served by insuring that the private action will be an ever-
present threat to deter anyone contemplating business behav-
ior in violation of the antitrust laws.” Perma Lije Mufflers, 
Inc. v. International Parts Corp., 392 U. S. 134, 139 (1968). 
The federal courts have accordingly been cautioned “not [to] 

persons, including consumers, even though their individual injuries might 
be comparatively slight, was the elimination of the jurisdictional-amount 
requirement for antitrust actions. See 21 Cong. Rec. 2612, 3148-3149 
(1890) (remarks of Sens. Sherman and Edmunds).

12 The fact that damages are trebled both aids deterrence and provides 
the incentive of compensation, since it encourages suits for relatively minor 
injuries.
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add requirements to burden the private litigant beyond what 
is specifically set forth by Congress in [the antitrust] laws,” 
Radovich v. National Football League, 352 U. S. 445, 454 
(1957), and express approval has been given the “ ‘tendency of 
the courts ... to find some way in which damages can be 
awarded where a wrong has been done. Difficulty of ascer-
tainment is no longer confused with right of recovery’ for a 
proven invasion of the plaintiff’s rights.” Bigelow v. RKO 
Radio Pictures, 327 U. S. 251, 265-266 (1946). See also Zenith 
Radio Corp. v. Hazeltine Research, Inc., supra, at 130-131; 
Perma Life Mufflers, Inc. v. International Parts Corp., supra; 
Hanover Shoe, Inc. v. United Shoe Machinery Corp., 392 U. S., 
at 494. And Radiant Burners, Inc. n . Peoples Gas Light & 
Coke Co., 364 U. S. 656, 660 (1961), emphasized that to plead 
a cause of action under § 4 “allegations adequate to show a 
violation and . . . that plaintiff was damaged thereby are all 
the law requires.”

B
The recently enacted Hart-Scott-Rodino Antitrust Improve-

ments Act of 1976 was expressly adopted to create “an effective 
mechanism to permit consumers to recover damages for con-
duct which is prohibited by the Sherman Act, by giving State 
attorneys general a cause of action [to sue as parens patriae on 
behalf of the States’ citizens] against antitrust violators.” S. 
Rep. No. 94-803, p. 6 (1976). Title III of the new Act re-
sponded to the holding of Hawaii v. Standard Oil Co. of Cal., 
405 U. S. 251 (1972), that the Clayton Act does not authorize 
a State to sue for damages for an injury to its general economy 
allegedly attributable to a violation of the antitrust laws. 
The Senate Report accompanying the new Act expressly 
found that “[t]he economic burden of most antitrust viola-
tions is borne by the consumer in the form of higher prices 
for goods and services,” S. Rep. No. 94-803, supra, at 39, 
and it is clear that the new Act is intended to provide a remedy
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for injured consumers whether or not they purchased directly 
from the violator. The Senate Report states, id., at 42:

“A direct cause of action is granted the States to avoid 
the inequities and inconsistencies of restrictive judicial 
interpretations. . . . Section 4C is intended to assure 
that consumers are not precluded from the opportunity of 
proving the amount of their damage and to avoid prob-
lems with respect to manageability [of class actions], 
standing, privity, target area, remoteness, and the like.”13 
(Emphasis supplied.)

Representative Rodino, a sponsor, stated during the House 
debates:

“[A]ssuming the State attorney general proves a viola-
tion, and proves that an overcharge was ‘passed on’ to 
the consumers, injuring them ‘in their property’; that is, 
their pocketbooks—recoveries are authorized by the com-
promise bill whether or not the consumers purchased 
directly from the price fixer, or indirectly, from inter-
mediaries, retailers, or middlemen. The technical and 
procedural argument that consumers have no ‘standing’ 
whenever they are not ‘in privity’ with the price fixer, 
and have not purchased directly from him, is rejected by 
the compromise bill. Opinions relying on this procedural 

13 Congress rejected earlier Court of Appeals and District Court decisions 
erecting standing barriers to suits by indirect purchasers and chose instead 
to pattern the Act “after such innovative decisions as In re Western 
Liquid Asphalt Cases, 487 F. 2d 191 (9th Cir. 1973); In re Master Key 
Litigation, 1973 Trade Cases 174,680 and 1975 Trade Cases If 60,377 (DC 
Conn.); State of Illinois v. Ampress Brick Co., 1975 Trade Cases If 60,295 
(DC Ill.) [this case below]; Carnivale Bag Co. v. Slide Rite Mfg., 1975 
Trade Cases f 60,370 (S. D. N. Y.); In re Antibiotics Antitrust Actions, 
333 F. Supp. 278 (S. D. N. Y. 1971); and West Virginia v. Charles 
Pfizer & Co., 440 F. 2d 1079 (2d Cir. 1971).” Congress accepted these 
decisions as correctly stating the law. S. Rep. No. 94-803, pp. 42-43 
(1976).
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technicality . . . are squarely rejected by the compromise 
bill.” 122 Cong. Rec. H10295 (daily ed. Sept. 16, 1976).

It is difficult to see how Congress could have expressed 
itself more clearly. Even if the question whether indirect 
purchasers could recover for damages passed on to them was 
open before passage of the 1976 Act, and I do not believe that 
it was, Congress’ interpretation of § 4 in enacting the parens 
patriae provision should resolve it in favor of their authority 
to sue. Indeed, the House Report accompanying the bill 
actually referred to the opinion of the District Court in this 
case as an example of the correct answer. N. 13, supra. The 
Court’s tortuous efforts to impose a “consistency” upon this 
area of the law that Congress has so clearly rejected is a 
return to the “legal somersaults and twistings and turnings” 
of the Court’s earlier opinions that ultimately led to the 
passage of the Clayton Act in 1914 to salvage the ailing 
Sherman Act.. See 51 Cong. Rec. 9086 (1914) (remarks of 
Rep. Kelly).

Ill
Hanover Shoe correctly observed that the necessity of 

tracing a cost increase through several levels of a chain of 
distribution “would often require additional long and compli-
cated proceedings involving massive evidence and complicated 
theories.” 392 U. S., at 493. But this may be said of almost 
all antitrust cases. Hanover Shoe itself highlights this un-
avoidable complication, in that it requires the plaintiff to prove 
a probable course of events which would have occurred but 
for the violation.14 In essence, estimating the amount of

14 In Hanover Shoe, the measure of damages was the difference between 
the amount Hanover paid for the lease and the amount it would have paid 
had United agreed to sell the machinery. It has been suggested that the 
burden of demonstrating a pass-on may be no more difficult or speculative 
than the plaintiff’s initial task of proving an overcharge in the first 
instance. See Pollock, Automatic Treble Damages and the Passing-on 
Defense: The Hanover Shoe Decision, 13 Antitrust Bull. 1183,1210 (1968).
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damages passed on to an indirect purchaser is no different from 
and no more complicated than estimating what the middle-
man’s selling price would have been, absent the violation. See 
ante, at 733 n. 13.

Nor should the fact that the price-fixed product in this case 
(the concrete block) was combined with another product (the 
buildings) before resale operate as an absolute bar to recovery. 
It may well be true, as the State claims, that the cost of the 
block was included separately in the project bids and therefore 
can be factored out from the price of the building with 
relative certainty. In any case, this is a factual matter to be 
determined based on the strength of the plaintiff’s evidence.15 
See, e. g., In re Western Liquid Asphalt Cases, 487 F. 2d 191 
(CA9 1973), cert, denied sub nom. Standard Oil Co. of Cal. v. 
Alaska, 415 U. S. 919 (1974). Admittedly, there will be many 
cases in which the plaintiff will be unable to prove that the 
overcharge was passed on. In others, the portion of the over-
charge passed on may be only approximately determinable. 
But again, this problem hardly distinguishes this case from 
other antitrust cases. Reasoned estimation is required in all 
antitrust cases, but “while the damages [in such cases] may 
not be determined by mere speculation or guess, it will be 
enough if the evidence show the extent of the damages as a 
matter of just and reasonable inference, although the result be 
only approximate.” Story Parchment Co. v. Paterson Co., 
282 U. S. 555, 563 (1931). See also Bigelow v. RKO Radio 
Pictures, 327 U. S., at 266; Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U. S. 359, 379 (1927). Lack of pre-
cision in apportioning damages between direct and indirect 
purchasers is thus plainly not a convincing reason for denying 

15 One commentator has suggested that, in deciding whether to permit 
recovery by indirect purchasers in a particular case, courts should consider 
the number of intervening hands the product has passed through and the 
extent of its change in the process. P. Areeda, Antitrust Analysis: 
Problems, Text, Cases 75 (2d ed. 1974).
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indirect purchasers an opportunity to prove their injuries and 
damages. Moreover, from the deterrence standpoint, it is 
irrelevant to whom damages are paid, so long as someone 
redresses the violation. Antitrust violators are equally de-
terred whether the judgments against them are in favor of 
direct or indirect purchasers. Hanover Shoe said as much. 
The Court’s decision recognized that some plaintiffs would 
recover more than their due, but concluded that the necessity 
of assuring that someone recover and thus deter future viola-
tions and prevent the antitrust offender from profiting by his 
illegal overcharge outweighed any resulting injustice.16

I concede that despite the broad wording of § 4 there is a 
point beyond which the wrongdoer should not be held liable. 
See, e. g., Brunswick Corp. n . Pueblo Bowl-O-Mat, Inc., 429 
U. S. 477 (1977); Hawaii n . Standard Oil Co. of Cal., 405 U. S. 
251 (1972). Courts have therefore developed various tests of 
antitrust ‘.‘standing,” not unlike the concept of proximate cause 
in tort law, to define that point. The definition has been 
variously articulated, usually in terms of two tests. The more 
restrictive test focuses on the directness of the injury;17 the 
more liberal, and more widely accepted, on whether the plain-
tiff is within the “target area” of the defendant’s violation.18

16 This holding is consistent with the Court’s continuing concern for the 
effectiveness of the treble-damages action, which has been sustained even 
when the plaintiff was “no less morally reprehensible than the defendant” 
with whom he had conspired. Perma Life Mufflers, Inc. v. International 
Parts Corp., 392 U. S. 134, 139 (1968).

17 See, e. g., Loeb v. Eastman Kodak Co., 183 F. 704 (CA3 1910).
18 Earlier this Term, Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 

disallowed a treble-damages recovery, stating that in order to recover 
antitrust plaintiffs must prove “antitrust injury, which is to say injury of 
the type the antitrust laws were intended to prevent and that flows from 
that which makes [the] defendants’ acts unlawful.” 429 U. S., at 489. 
At least one Court of Appeals has rephrased the target-area test in terms 
of whether the injury to the plaintiff is a reasonably foreseeable consequence 
of the defendant’s illegal conduct. Mulvey v. Samuel Goldwyn Produc-
tions, 433 F. 2d 1073 (CA9 1970), cert, denied, 402 U. S. 923 (1971).
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But if the broad language of § 4 means anything, surely it must 
render the defendant liable to those within the defendant’s 
chain of distribution. It would indeed be “paradoxical to 
deny recover to the ultimate consumer while permitting the 
middlemen a windfall recovery.” P. Areeda, Antitrust 
Analysis: Problems, Text, Cases 75 (2d ed. 1974).

IV
I acknowledge some abstract merit in the argument that to 

allow indirect purchasers to sue, while, at the same time, 
precluding defendants from asserting pass-on defenses in suits 
by direct purchasers, subjects antitrust defendants to the risk 
of multiple liability. But as a practical matter, existing 
procedural mechanisms can eliminate this danger in most 
instances. Even though, as the Court says, no procedure 
currently exists which can eliminate the possibility entirely, 
ante, at 731 n. 11, the hypothetical possibility that a few 
defendants might be subjected to the danger of multiple 
liability does not, in my view, justify erecting a bar against all 
recoveries by indirect purchasers without regard to whether 
the particular case presents a significant danger of double 
recovery. The “double recovery” specter was argued in the 
Congress that passed the Hart-Scott-Rodino Act, and was 
rejected. The Senate Report recorded the Act’s purpose to 
codify the holding of the Court of Appeals for the Ninth 
Circuit in In re Western Liquid Asphalt Cases, supra:

“ ‘We therefore see no problem of double tecovery, and 
we believe that if this difficulty should arise in some other 
connection, the district court will be able to fashion relief 
accordingly. In addition to the court’s control over its 
decree, numerous devices exist. We note that the con-
solidation of cases, which has already occurred, is one 
means of averting duplicitous awards. The short, four- 
year statute of limitations is another; later suits, after 
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final judgment herein, are unlikely. 15 U. S. C. § 15b. 
In other cases, it may be that statutory interpleader, 28 
U. S. C. § 1335, could be used by antitrust defendants to 
avoid double liability. If necessary, special masters may 
be appointed to handle complex cases. Finally, there are 
the doctrines of res judicata and collateral estoppel and 
procedures for compulsory joinder. The day is long past 
when courts, particularly federal courts, will deny relief 
to a deserving plaintiff merely because of procedural 
difficulties or problems of apportioning damages.’

“We would prefer to place the burden of proving appor-
tionment upon appellees, rather than deny all recovery 
to appellants. Such a burden would be the consequence 
of appellees’ illegal acts, not appellants’ suits. Where the 
choice is between a windfall to intermediaries or letting 
guilty defendants go free, liability is imposed. Hanover 
Shoe, supra, 392 U. S. at 494. So, too, between ultimate 
purchasers and defendants.” S. Rep. No. 94—803, p. 44 
(1976), quoting 487 F. 2d, at 201 (citation omitted).

Moreover, the possibility of multiple recovery arises in only 
two situations: (1) where suits by direct and indirect pur-
chasers are pending at the same time but in different courts; 
and (2) where additional suits are filed after an award of 
damages based on the same violation in a prior suit.19 In the 
first situation, the United States, Brief as Amicus Curiae 25, 
cogently points out that district courts may make use of the 
alternatives suggested by the Manual for Complex Litigation, 
1 (pt. 2) J. Moore, Federal Practice (1976): district courts 
may use the intradistrict transfer power created by 28 U. S. C. 
§ 1404 (b), coordinate pretrial proceedings of cases pending in

19 If direct and indirect purchasers bring suit in the same court, the 
cases may be consolidated and damages allocated in accordance with 
Fed. Rule Civ. Proc. 42 (a). See West Virginia v. Chas. Pfizer & Co., 
440 F. 2d 1079 (CA2 1971).
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different districts, or transfer cases to a single district pursuant 
to § 1404 (a). In addition, the Judicial Panel on Multidistrict 
Litigation is empowered by 28 U. S. C. § 1407 to transfer cases 
involving common questions of fact to any district for coor-
dinated pretrial proceedings upon its determination that the 
transfer “will be for the convenience of parties and witnesses 
and will promote the just and efficient conduct of such actions.” 
After pretrial transfers under this section, cases can be con-
solidated and transferred to the same district for trial pursuant 
to the transfer power under § 1404(a).20 A further device 
mentioned in Western Liquid Asphalt is statutory interpleader 
under 28 U. S. C. § 1335, by which the defendant can bring 
all potential plaintiffs into the same court and require them 
to litigate inter se to determine their appropriate shares of the 
total recovery.21

True, there is a greater hypothetical danger of multiple 
recovery where suits are independently instituted after an 
earlier suit based on the same violation has proceeded to 
judgment.22 But even here the likelihood that defendants 

20 For a discussion of this process, see Note, The Judicial Panel and the 
Conduct of Multidistrict Litigation, 87 Harv. L. Rev. 1001 (1974); 
Comment, The Experience of Transferee Courts Under the Multidistrict 
Litigation Act, 39 U. Chi. L. Rev. 588 (1972).

21 Petitioners suggest that interpleader may be an impractical alternative 
for some defendants, since it requires a defendant to complicate the suit 
by bringing in ultimate consumers and to post bond for the amount in 
controversy. See 28 U. S. C. § 1335 (a) (2). Although § 1335 clearly 
places a burden upon defendants who elect to use it in order to avoid 
potential multiple liability, that burden is not unique to antitrust cases, 
and Congress has clearly indicated that it considers the burden justified. 
See S. Rep. No. 94-803, p. 44 (1976).

22 The problem of potential multiple recoveries is not present in this case. 
All suits against petitioners were filed in the Northern District of Illinois. 
Petitioners never sought consolidation under Fed. Rule Civ. Proc. 42 (a) 
and stipulated in settlements with direct purchasers that the settlement 
would not affect the rights of indirect purchasers.
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will be subjected to multiple liability is, as a practical matter, 
remote. The extended nature of antitrust actions, often 
involving years of discovery, combines with the short four- 
year statute of limitations to make it impractical for potential 
plaintiffs to sit on their rights until after entry of judgment 
in the earlier suit.

The Court today regrettably weakens the effectiveness of the 
private treble-damages action as a deterrent to antitrust viola-
tions by, in most cases, precluding consumers from recovering 
for antitrust injuries. For in many instances, consumers, 
although indirect purchasers, bear the brunt of antitrust 
violations. To deny them an opportunity for recovery is 
particularly indefensible when direct purchasers, acting as 
middlemen, and ordinarily reluctant to sue their suppliers,23 
pass on the bulk of their increased costs to consumers farther 
along the chain of distribution. Congress has given us a 
clear signal that § 4 is not to be read to have the restrictive

23 The opinion for the Court “recognize [s] that direct purchasers some-
times may refrain from bringing a treble-damages suit for fear of disrupting 
relations with their suppliers,” but concludes that “on balance, and until 
there are clear directions from Congress to the contrary, we conclude that 
the legislative purpose in creating a group of 'private attorneys general’ 
to enforce the antitrust laws ... is better served by holding direct 
purchasers to be injured to the full extent of the overcharge paid by them 
than by attempting to apportion the overcharge among all that may have 
absorbed a part of it.” Ante, at 746. But the intent of Congress in 
enacting the parens patriae provision of the 1976 Act was clearly to 
provide a mechanism to permit recovery by consumers, and this purpose 
is not furthered by a rule that will keep most consumers out of court.

The Court’s opinion further observes that “[m]any of the indirect 
purchasers barred from asserting pass-on claims . . . have such a small 
stake in the lawsuit that even if they were to recover as part of a class, 
only a small fraction would be likely to come forward to collect their 
damages.” Ante, at 747. Yet it was precisely because of judicially per-
ceived weaknesses in the class action as a device for consumer recovery 
for antitrust violations that Congress enacted the parens patriae provision 
of the 1976 Act.
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scope ascribed to it by the Court today. I would follow the 
congressional understanding and therefore would affirm.24

Mr . Justi ce  Blackmun , dissenting.
I regard Mr . Justice  Brennan 's  dissenting opinion as per-

suasive and convincing, and I join it without hesitation.
I add these few sentences only to say that I think the plain-

tiff s-respondents in this case, which they now have lost, are the 
victims of an unhappy chronology. If Hanover Shoe, Inc. v. 
United Shoe Machinery Corp., 392 U. S. 481 (1968), had not 
preceded this case, and were it not “on the books,” I am pos-
itive that the Court today would be affirming, perhaps unani-
mously, the judgment of the Court of Appeals. The policy 
behind the Antitrust Acts and all the signs point in that direc-
tion, and a conclusion in favor of indirect purchasers who 
could demonstrate injury would almost be compelled.

But Hanover Shoe is on the books, and the Court feels that 
it must be “consistent” in its application of pass-on. That,

24 Abundant authority sanctions deference to congressional indications 
in subsequent legislation regarding the congressional meaning in earlier 
Acts worded consistently with that meaning. NLRB n . Bell Aerospace 
Co., 416 U. S. 267, 275 (1974); Red Lion Broadcasting Co. v. FCC, 395 
U. S. 367, 380 (1969); FHA v. The Darlington, Inc., 358 U. 8. 84, 90 
(1958); United States v. Stafoff, 260 U. S. 477, 480 (1923); New York & 
Norfolk R. Co. v. Peninsula Exchange, 240 U. S. 34, 39 (1916). Although 
it is true, as the Court’s opinion states, ante, at 734 n. 14, that the post-
enactment statements of “particular legislators” who participated in the 
enactment of a statute cannot change its meaning, see Regional Rail Reor-
ganization Act Cases, 419 U. S. 102, 132 (1974), quoting National Wood-
work Manufacturers Assn. v. NLRB, 386 U. S. 612, 639 n. 34 (1967), in 
this case, the House and Senate Reports accompanying the amendments 
to § 4 of the Clayton Act clearly reveal the 94th Congress’ interpretation 
of that section as permitting the kind of consumer action which the Court 
now prohibits. Moreover, it is no answer to this to say that the new 
parens patriae provision will not in all cases directly compensate indirect 
purchasers, ante, at 747 n. 31, for it is clear that despite the difficulty of 
distributing benefits to such injured persons the new Act authorizes re-
covery by the State on their behalf.
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for me, is a wooden approach, and it is entirely inadequate 
when considered in the light of the objectives of the Sherman 
and Clayton Acts. The Hart-Scott-Rodino Antitrust Im-
provements Act of 1976 tells us all that is needed as to Con-
gress’ present understanding of the Acts. Nevertheless, we 
must now await still another statute which, as the Court 
acknowledges, ante, at 734 n. 14, the Congress may adopt. 
One regrets that it takes so long and so much repetitious effort 
to achieve, and have this Court recognize, the obvious congres-
sional aim.
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WARD v. ILLINOIS

APPEAL FROM THE SUPREME COURT OF ILLINOIS

No. 76-415. Argued April 27, 1977—Decided June 9,1977

Prior to the decision in Miller v. Cdlijornia, 413 U. S. 15, appellant was 
convicted of selling obscene sado-masochistic materials in violation of 
the Illinois obscenity statute forbidding the sale of obscene matter and 
providing that “[a] thing is obscene if, considered as a whole, its 
predominant appeal is to prurient interest, that is, a shameful or morbid 
interest in nudity, sex or excretion, and if it goes substantially beyond 
customary limits of candor in description or representation of such mat-
ters.” The conviction was affirmed after Miller, the Illinois Supreme 
Court rejecting appellant’s challenge to the constitutionality of the 
statute for failure to conform to Miller standards, as well as his claim 
that the publications in question were not obscene. Held:

1. The Illinois statute is not unconstitutionally vague as faffing to 
give appellant notice that materials dealing with the kind of sexual 
conduct involved here could not be legally sold in the State, where 
(whether or not the State has complied with Miller’s requirement that 
the sexual conduct that may not be depicted must be specifically 
defined by applicable state law as written or authoritatively construed) 
appellant had ample guidance from a previous decision of the Illinois 
Supreme Court making it clear that his conduct did not conform to 
Illinois law. Pp. 771-773.

2. Sado-masochistic materials are the kind of materials that may be 
proscribed by state law, Mishkin v. New York, 383 U. S. 502, even 
though they were not expressly included within the examples of the 
kinds of sexually explicit representations that Miller used to explicate 
the aspect of its obscenity definition dealing with patently offensive de-
pictions of specifically defined sexual conduct. P. 773.

3. The materials in question were properly found by the courts below 
to be obscene under the Illinois statute, which conforms to the Miller 
standards, except that it retains the stricter “redeeming social value” 
obscenity criterion announced in Memoirs v. Massachusetts, 383 U. S. 
413. P. 773.

4. The Illinois statute is not unconstitutionally overbroad for failure 
to state specifically the kinds of sexual conduct the description or repre-
sentation of which the State intends to proscribe, where it appears that 
in prior decisions the Illinois Supreme Court, although not expressly 
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describing the kinds of sexual conduct intended to be referred to under 
the Miller guideline requiring inquiry “whether the work depicts or de-
scribes, in a patently offensive way, sexual conduct specifically defined 
by the applicable state law,” expressly incorporated such guideline as 
part of the law and thereby intended as well to adopt the Miller ex-
planatory examples, which gave substantive meaning to such guideline 
by indicating the kinds of materials within its reach. Pp. 773-776.

63 Ill. 2d 437, 349 N. E. 2d 47, affirmed.

Whi te , J., delivered the opinion of the Court, in which Bur ger , C. J., 
and Bla ck mun , Pow el l , and Reh nq ui st , J J., joined. Bre nn an , J., filed 
a dissenting opinion, in which Ste wa rt , J., joined, post, p. 777. Ste ve ns , 
J., filed a dissenting opinion, in which Bre nn an , Ste wa rt , and Mar sha ll , 
J J., joined, post, p. 777.

J. Steven Beckett argued the cause for appellant. With 
him on the brief was Donald M. Reno, Jr.

Melbourne A. Noel, Jr., Assistant Attorney General of Illi-
nois, argued the cause for appellee. With him on the brief 
were William J. Scott, Attorney General, and Raymond 
McKoski, Assistant Attorney General.

Mr . Justice  White  delivered the opinion of the Court.
The principal issue in this case is the validity of the 

Illinois obscenity statute, considered in light of Miller v. Cal-
ifornia, 413 U. S. 15 (1973). There we reaffirmed numerous 
prior decisions declaring that “obscene material is unprotected 
by the First Amendment,” id., at 23; but acknowledging “the 
inherent dangers of undertaking to regulate any form of 
expression,” ibid., we recognized that official regulation must 
be limited to “works which depict or describe sexual conduct” 
and that such conduct “must be specifically defined by the 
applicable state law, as written or authoritatively construed.” 
Id., at 24. Basic guidelines for the trier of fact, along with 
more specific suggestions, were then offered:

“The basic guidelines for the trier of fact must be:
(a) whether The average person, applying contemporary 
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community standards’ would find that the work, taken 
as a whole, appeals to the prurient interest, Kois v. Wis-
consin, [408 U. S. 229,] 230 [(1972)], quoting Roth v. 
United States, [354 U. S. 476,] 489 [(1957)]; (b) 
whether the work depicts or describes, in a patently 
offensive way, sexual conduct specifically defined by the 
applicable state law; and (c) whether the work, taken as 
a whole, lacks serious literary, artistic, political, or scien-
tific value. We do not adopt as a constitutional standard 
the ‘utterly without redeeming social value’ test of 
Memoirs v. Massachusetts, 383 U. S., at 419; that concept 
has never commanded the adherence of more than three 
Justices at one time. See supra, at 21. If a state law 
that regulates obscene material is thus limited, as written 
or construed, the First Amendment values applicable to 
the States through the Fourteenth Amendment are ade-
quately protected by the ultimate power of appellate 
courts to conduct an independent review of constitutional 
claims when necessary. See Kois v. Wisconsin, supra, at 
232; Memoirs v. Massachusetts, supra, at 459-460 (Har-
lan, J., dissenting); Jacobellis v. Ohio, 378 U. S., at 204 
(Harlan, J., dissenting); New York Times Co. v. Sullivan, 
376 U. S. 254, 284-285 (1964); Roth v. United States, 
supra, at 497-498 (Harlan, J., concurring and dissenting).

“We emphasize that it is not our function to propose 
regulatory schemes for the States. That must await 
their concrete legislative efforts. It is possible, however, 
to give a few plain examples of what a state statute 
could define for regulation under part (b) of the standard 
announced in this opinion, supra:

“(a) Patently offensive representations or descriptions 
of ultimate sexual acts, normal or perverted, actual or 
simulated.

“(b) Patently offensive representations or descriptions 
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of masturbation, excretory functions, and lewd exhibition 
of the genitals.” Id., at 24-25. (Footnotes omitted.)

Illinois Rev. Stat., c. 38, § 11-20 (a)(1) (1975), forbids the 
sale of obscene matter. Section 11-20 (b) defines “obscene” 
as follows:

“A thing is obscene if, considered as a whole, its pre-
dominant appeal is to prurient interest, that is, a 
shameful or morbid interest in nudity, sex or excretion, 
and if it goes substantially beyond customary limits of 
candor in description or representation of such matters. 
A thing is obscene even though the obscenity is latent, as 
in the case of undeveloped photographs.” 1

In October 1971 appellant Ward was charged in the State 
of Illinois with having sold two obscene publications in viola-
tion of § 11-20 (a)(1). A jury was waived. At the bench 
trial the State’s evidence consisted solely of the two publica-
tions—“Bizarre World” and “Illustrated Case Histories, a 
Study of Sado-Masochism”—and the testimony of the police 
officer who purchased them in Ward’s store. Ward was found 
guilty, and in April 1972, he was sentenced to one day in jail 
and fined $200. His conviction was affirmed in the state 
appellate courts after this Court’s decision in Miller. The 
Illinois Supreme Court expressly rejected his challenge to the 
constitutionality of the Illinois obscenity statute for failure 
to conform to the standards of Miller, as well as a claim that 
the two publications were not obscene. 63 Ill. 2d 437, 349 
N. E. 2d 47 (1976). Ward appealed, and we noted probable 
jurisdiction, 429 U. S. 1037 (1977), to resolve a conflict with a 

1 Section 11-20 (c) provides:
“(c) Interpretation of Evidence.
“Obscenity shall be judged with reference to ordinary adults, except that 

it shall be judged with reference to children or other specially susceptible 
audiences if it appears from the character of the material or the circum-
stances of its dissemination to be specially designed for or directed to 
such an audience.”
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decision of a three-judge District Court for the Northern Dis-
trict of Illinois. Eagle Books, Inc. v. Reinhard, 418 F. Supp. 
345 (1976), appeal docketed, No. 76-366. We affirm.

As we read the questions presented by Ward,2 they fairly 
subsume four issues. First, is the claim that Illinois has failed 
to comply with Miller’s requirement that the sexual conduct 
that may not be depicted in a patently offensive way must be 
“specifically defined by the applicable state law as written or 
authoritatively construed,” see supra, at 768, and that absent 
such compliance the Illinois law is unconstitutionally vague 
because it failed to give him notice that materials dealing with 
the kind of sexual conduct involved here could not legally be 
sold in the State. This claim is wholly without merit. As 
we shall see below, the State has complied with Miller, but 
even if this were not the case, appellant had ample guidance 
from the Illinois Supreme Court that his conduct did not con-
form to the Illinois law. Materials such as these, which by 
title or content may fairly be described as sado-masochistic, 
had been expressly held to violate the Illinois statute long 
before Miller and prior to the sales for which Ward was 
prosecuted.

In People v. Sikora, 32 Ill. 2d 260, 267-268, 204 N. E. 2d 
768, 772-773 (1965), there are detailed recitations of the kind 
of sexual conduct depicted in the materials found to be 
obscene under the Illinois statute. These recitations included 
“sadism and masochism.” 3 See also People v. DeVilbiss, 41 

2 The questions presented in Ward’s Jurisdictional Statement 3 are 
(1) whether the provisions of § 11-20, “on its face and as construed by 
the Illinois Supreme Court, are vague, indefinite, overbroad and uncer-
tain, in violation of the free speech and press and due process provisions 
of the First and Fourteenth Amendments to the Constitution of the United 
States”; and (2) whether “the publications, ‘Bizarre World’ and ‘Illus-
trated Case Histories, a Study of Sado-Masochism’ are constitutionally 
protected, as a matter of law.”

3 The Illinois Supreme Court described the materials as follows, 32 Ill. 
2d, at 267-268, 204 N. E. 2d, at 772-773:

“ ‘Lust Campus’ by Andrew Shaw is a story of sexual adventures on a
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Ill. 2d 135, 142, 242 N. E. 2d 761, 765 (1968) ;4 cf. Chicago v. 
Geraci, 46 Ill. 2d 576, 582-583, 264 N. E. 2d 153, 157 (1970).5 
The construction of the statute in Sikora gives detailed mean-
ing to the Illinois law, is binding on us, and makes plain that 
§ 11-20 reaches the kind of sexual materials which we now

college campus 'where even members of the faculty taught sin and evil.’ 
The book describes homosexuals 'necking’ on a public beach; mutual 
masturbation; self-fondling; a circle of persons engaged in oral-genital 
contact; rape; intercourse; lesbian intercourse; cunnilingus and flagella-
tion; flagellation with barbed wire; an abortion with red-hot barbed wire; 
masturbation with a mirror reflection, and a transvestite episode.

“ 'Passion Bride’ by John Dexter described curricular and extracurricu-
lar sexual episodes that take place during a honeymoon on the French 
Riviera. The book describes masturbation; intercourse; a party between 
an old man and three prostitutes; attempted intercourse in a bath; lesbian 
foreplay; flagellation; rape ending in the death of the female from a 
broken back and intercourse ending in the broken back of the male 
participant.

“ 'Crossroads of Lust’ by Andrew Shaw describes the sexual adventures 
of various persons in a small town. There are numerous descriptions of 
intercourse; lesbian intercourse; oral-genital contact; and rape. A woman 
stabs a man in the course of intercourse, completing the act after he is 
dead. There are also three voyeurism scenes, two of which involve 
watching lesbian love play. The third is characterized by sadism and 
masochism.”

4 This case involved a local ordinance that the Illinois Supreme Court 
described as identical to the state statute. The court described the ma-
terials at issue:
“The books are replete with accounts of homosexual acts, masturbation, 
flagellation, oral-genital acts, rape, voyeurism, masochism and sadism. 
These accounts can only appeal to the prurient interest, and clearly go 
beyond customary limits of candor in the kinds of conduct described and 
in the detail of description.” 41 Ill. 2d, at 142, 242 N. E. 2d, at 765.

5 The materials under scrutiny—also under a local ordinance—were 
described by the court:
“The author’s accounts of normal and abnormal sexual conduct, including 
sodomy, flagellation, masturbation, oral-genital contact, anal intercourse, 
lesbianism, and sadism and masochism, are vivid, intimately detailed, and 
explicit. (Cf. One, Inc. v. Olesen (1958), 355 U. S. 371 . . .)” 46 Ill. 2d, 
at 582-583, 264 N. E. 2d, at 157.

772
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have before us. If Ward cannot be convicted for selling these 
materials, it is for other reasons and not because the Illinois 
statute is vague and gave him no notice that the statute 
purports to ban the kind of materials he sold. The statute is 
not vague as applied to Ward’s conduct.

Second, Ward appears to assert that sado-masochistic mate-
rials may not be constitutionally proscribed because they are 
not expressly included within the examples of the kinds of 
sexually explicit representations that Miller used to explicate 
the aspect of its obscenity definition dealing with patently of-
fensive depictions of specifically defined sexual conduct. But 
those specifics were offered merely as “examples,” 413 U. S., at 
25; and, as later pointed out in Hamling v. United States, 418 
U. S. 87,114 (1974), they “were not intended to be exhaustive.” 
Furthermore, there was no suggestion in Miller that we in-
tended to extend constitutional protection to the kind of flag- 
ellatory materials that were among those held obscene in 
Mishkin v. New York, 383 U. S. 502, 505-510 (1906). If the 
Mishkin publications remain unprotected, surely those before 
us today deal with a category of sexual conduct which, if 
obscenely described, may be proscribed by state law.

The third claim is simply that these materials are not 
obscene when examined under the three-part test of Miller. 
This argument is also foreclosed by Mishkin v. New York, 
supra, which came down the same day as Memoirs v. Massa- 
chusetts, 383 U. S. 413 (1966), and which employed the 
obscenity criteria announced by the latter case. See Marks 
v. United States, 430 U. S. 188, 194 (1977). The courts 
below examined the materials and found them obscene under 
the Illinois statute, which, as we shall see, infra, at 774r-776, 
conforms to the standards set out in Miller, except that it 
retains the stricter Memoirs formulation of the “redeeming 
social value” factor. We have found no reason to differ with 
the Illinois courts.

Fourth, even assuming that the Illinois statute had been 
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construed to overcome the vagueness challenge in this case and 
even assuming that the materials at issue here are not pro-
tected under Miller, there remains the claim that Illinois has 
failed to conform to the Miller requirement that a state 
obscenity law, as written or authoritatively construed, must 
state specifically the kinds of sexual conduct the description 
or representation of which the State intends to proscribe by 
its obscenity law. If Illinois has not complied with this 
requirement, its statute is arguably overbroad, unconstitu-
tional on its face, and an invalid predicate for Ward’s 
conviction.

As we see it, Illinois has not failed to comply with Miller, 
and its statute is not overbroad. People v. Ridens, 51 Ill. 2d 
410, 282 N. E. 2d 691 (1972), vacated and remanded, 413 U. S. 
912 (1973), involved a conviction under this same Illinois 
obscenity law. It was pending on our docket when our judg-
ment and opinion in Miller issued. We vacated the Ridens 
judgment and remanded the case for further consideration in 
the light of Miller. On remand, the Illinois Supreme 
Court explained that originally § 11-20 had provided the 
tests for obscenity found in Roth v. United States, 354 
U. S. 476 (1957), and that it subsequently had been 
construed to incorporate the tripartite standard found 
in Memoirs v. Massachusetts, supra, including the require-
ment that the materials prohibited be “utterly without 
redeeming social value.” People v. Ridens, 59 Ill. 2d 362, 
321 N. E. 2d 264 (1974). The Illinois court then proceeded to 
“construe section 11-20 of the Criminal Code ... to incor-
porate parts (a) and (b) of the Miller standards,” id., at 
373, 321 N. E. 2d, at 270, but to retain the “utterly without 
redeeming social value” standard of Memoirs in preference to 
the more relaxed criterion contained in part (c) of the Miller 
guidelines. Ridens’ conviction was affirmed, and we denied 
certiorari.6 421 U. S. 993 (1975).

6 Four Justices dissented, but waived the Rule of Four—that, if at least
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Because the Illinois court did not go further and expressly 
describe the kinds of sexual conduct intended to be referred 
to under part (b) of the Miller guidelines, the issue is whether 
the Illinois obscenity law is open-ended and overbroad. As we 
understand the Illinois Supreme Court, however, the statute is 
not vulnerable in this respect. That court expressly incorpo-
rated into the statute part (b) of the guidelines, which requires 
inquiry “whether the work depicts or describes, in a patently 
offensive way, sexual conduct specifically defined by the appli-
cable state law.” 413 U. S., at 24. The Illinois court thus 
must have been aware of the need for specificity and of the 
Miller Court’s examples explaining the reach of part (b). See 
id., at 25. The Illinois court plainly intended to conform 
the Illinois law to part (b) of Miller, and there is no reason 
to doubt that, in incorporating the guideline as part of the 
law, the Illinois court intended as well to adopt the Miller 
examples, which gave substantive meaning to part (b) by 
indicating the kinds of materials within its reach. The alter-
native reading of the decision would lead us to the untenable 
conclusion that the Illinois Supreme Court chose to create a 
fatal flaw in its statute by refusing to take cognizance of the 
specificity requirement set down in Miller.

Furthermore, in a later case, People n . Gould, 60 Ill. 2d 
159, 324 N. E. 2d 412 (1975), the Illinois Supreme Court 
quoted at length from Miller v. California, including the 
entire passage set out at the beginning of this opinion, supra, 
at 768-770—a passage that contains the explanatory examples 
as well as the guidelines. It then stated that Ridens had con-
strued the Illinois statute to include parts (a) and (b) of the 
Miller guidelines, and it expressly referred to the standards set 
out in the immediately preceding quotation from Miller. 60 
Ill. 2d, at 164-165, 324 N. E. 2d, at 415. Because the quota-
tion contained not only part (b) but the examples given to

four Justices so request, the Court will give plenary consideration to a 
particular case. 421 U. S., at 994 n.
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explain that part, it would be a needlessly technical and wholly 
unwarranted reading of the Illinois opinions to conclude that 
the state court did not adopt these explanatory examples as 
well as the guidelines themselves.

It might be argued that, whether or not the Illinois court 
adopted the Miller examples as part of its law, § 11-20 never-
theless remains overbroad because the State has not provided 
an exhaustive list of the sexual conduct the patently offensive 
description of which may be held obscene under the statute. 
We agree with the Illinois Supreme Court, however, that “in 
order that a statute be held overbroad the overbreadth ‘must 
not only be real, but substantial as well, judged in relation to 
the statute’s plainly legitimate sweep.’ (Broadrick v. Okla-
homa, 413 U. S. 601, 615 . . . .)” People v. Ridens, supra, 
at 372, 321 N. E. 2d, at 269. Since it is plain enough 
from its prior cases and from its response to Miller that the 
Illinois court recognizes the limitations on the kinds of sexual 
conduct which may not be represented or depicted under the 
obscenity laws, we cannot hold the Illinois statute to be 
unconstitutionally overbroad.

Given that Illinois has adopted Miller’s explanatory exam-
ples, what the State has done in attempting to bring its 
statute in conformity with Miller is surely as much as this 
Court did in its post-Miller construction of federal obscenity 
statutes. In Hamling n . United States, 418 U. S., at 114, 
we construed 18 U. S. C. § 1461, which prohibits the 
mailing of obscene matter, to be limited to “the sort of” 
patently offensive representations or descriptions of that spe-
cific hardcore sexual conduct given as examples in Miller. 
We have also indicated our approval of an identical approach 
with respect to the companion provisions of 18 U. S. C. § 1462, 
which prohibits importation or transportation of obscene 
matter. See United States v. 12 200-Ft. Reels of Film, 413 
U. S. 123, 130 n. 7 (1973).
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Finding all four of Ward’s claims to be without merit, we 
affirm the judgment of the Illinois Supreme Court.

So ordered.

Mr . Justi ce  Brennan , with whom Mr . Just ice  Stew art  
joins, dissenting.

Petitioner was convicted of selling allegedly obscene pub-
lications in violation of the Illinois Obscenity Statute, Ill. 
Rev. Stat., c. 38, § 11-20 (a)(1) (1975). The Illinois Supreme 
Court affirmed the conviction. Although I have joined my 
Brother Stevens ’ dissent, I could also reverse the conviction on 
the ground I have previously relied upon, namely that this 
statute is “clearly overbroad and unconstitutional on its 
face.” 413 U. S. 913, 914 (1973) (Brennan , J., dissenting in 
Miller v. United States and other cases), citing Miller v. 
California, 413 U. S. 15, 47 (1973) (Brennan , J., dissenting); 
see Ridens v. Illinois, 413 U. S. 912 (1973), vacating and 
remanding 51 Ill. 2d 410, 282 N. E. 2d 691 (1972).

Mr. Justice  Stevens , with whom Mr . Justi ce  Brennan , 
Mr . Justice  Stewart , and Mr . Justice  Marshall  join, 
dissenting.

The decision in this case confirms the statement in Miller 
v. California, 413 U. S. 15, 23, that “ [t] his is an area in which 
there are few eternal verities.” Today, the Court silently 
abandons one of the cornerstones of the Miller test announced 
so forcefully just five years ago.

The Miller Court stated:
“Under the holdings announced today, no one will be 

subject to prosecution for the sale or exposure of ob-
scene materials unless these materials depict or describe 
patently offensive ‘hard core’ sexual conduct specifically 
defined by the regulating state law, as written or con-
strued. We are satisfied that these specific prerequisites 
will provide fair notice to a dealer in such materials that 
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his public and commercial activities may bring prosecu-
tion.” Id., at 27.

The specificity requirement is stressed elsewhere in the opin-
ion.1 More than 50 cases were remanded for further con-
sideration to give the defendants the “benefit” of this aspect 
of Miller. See 413 U. S. 902 et seq.; Marks n . United 
States, 430 U. S. 188, 197 n. 12.

Many state courts, taking Miller at face value, invalidated 
or substantially limited their obscenity laws.2 Others, like 
Illinois, did “little more than pay lip service to the specificity 
requirement in Miller.” F. Schauer, The Law of Obscenity 
167 (1976). Like most pre-Miller obscenity statutes, the 
Illinois statute contained open-ended terms broad enough to 
prohibit the distribution of any material making an “ap-
peal ... to prurient interest.” 3 In its post-Miller opinions,

1 “That conduct must be specifically defined by the applicable state 
law, as written or authoritatively construed. . . .

“The basic guidelines for the trier of fact must be: . . . (b) whether 
the work depicts or describes, in a patently offensive way, sexual conduct 
specifically defined by the applicable state law . . . .” 413 U. S., at 24.

On the following page, the Court gives examples of such “specific” 
definitions.

2 E. g., State v. Harding, 114 N. H. 335, 321 A. 2d 108 (1974); People v. 
Tabron, 320 Colo. 646, 544 P. 2d 372 (1976); ABC Interstate Theatres, 
Inc. n . State, 325 So. 2d 123 (Miss. 1976); State v. Wedelstedt, 213 N. W. 
2d 652 (Iowa 1973); Commonwealth n . Horton, 365 Mass. 164, 310 N. E. 
2d 316 (1974). Many statutes passed since Miller have included defini-
tions more specific than that given in Miller. See, e. g., La Rev. Stat. 
Ann. § 14:106 (1974); N. Y. Penal Law §235.00 (McKinney 1974 and 
Supp. 1976).

3 This Court saved such a statute in Hamling v. United States, 418 
U. S. 87, by holding that it was limited to the examples given in Miller. 
In its final footnote to United States v. 12 200-Ft. Reels of Film, 
413 U. S. 123, 130 n. 7, the Court had stated that it was prepared to 
construe generic words such as “obscene” and “lewd” in 18 U. S. C. § 1462, 
“as limiting regulated material to patently offensive representations or 
descriptions of that specific ‘hard core’ sexual conduct given as examples in

778
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the Illinois Supreme Court has made it clear that the statute 
covers all of the Miller examples. It has not, however, stated 
that the statute is limited to those examples, or to any other 
specifically defined category.4

Miller.” (Emphasis added.) In Hamling, the Court quoted this lan-
guage and added:
“As noted above, we indicated in [12 200-Ft. Reels of Film] that we 
were prepared to construe the generic terms in 18 U. S. C. § 1462 to be 
limited to the sort of ‘patently offensive representations or descriptions 
of that specific “hard core” sexual conduct given as examples in Miller v. 
California’ We now so construe the companion provision in 18 U. S. C. 
§ 1461 . . . .” 418 U. S., at 114.

4 In a well-reasoned opinion, a three-Judge District Court for the 
Northern District of Illinois carefully reviewed the Illinois authorities and 
concluded that Illinois has failed to meet the specificity requirement of 
Miller. Eagle Books, Inc. v. Reinhard, 418 F. Supp. 345 (ND Ill. 1976). 
This conclusion is well founded.

The Illinois statute defines obscenity in these terms:
“A thing is obscene if, considered as a whole, its predominant appeal is 

to prurient interest, that is, a shameful or morbid interest in nudity, sex 
or excretion, and if it goes substantially beyond customary limits of candor 
in description or representation of such matters.” Ill. Rev. Stat., c. 38, 
§ 11-20 (b) (1975).
Nothing in this definition or the rest of the statute “specifically defines” 
what depiction of hard-core sexual conduct is prohibited.

The Illinois Supreme Court has not remedied this deficiency by supply-
ing a limiting construction. In its primary discussion of the State’s obscenity 
statute in relation to the Miller specificity requirement, People n . Ridens, 
59 Ill. 2d 362, 321 N. E. 2d 264 (1974) (Ridens II), the Illinois Supreme 
Court relied on two cases to uphold the statute. In the first case, Grayned 
n . City of Rockford, 408 U. S. 104,110, this Court noted in language quoted 
by the Illinois court that “[t]he words of the Rockford ordinance are 
marked by ‘flexibility and reasonable breadth, rather than meticulous speci-
ficity ....’” The second case which the Ridens II court relied upon was 
its own decision in People n . Raby, 40 Ill. 2d 392, 240 N. E. 2d 595 (1968). 
That case concerned the alleged vagueness of a statute designed to prohibit 
public disorder. The Illinois court quoted the following language from 
Raby, and in the next sentence relied upon that decision and Grayned in 
upholding the statute’s specificity:

“It is true that section 26-i (a) does not attempt to particularize all
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Nevertheless, this Court affirms the conviction in this 
Illinois case on two theories. The first is that this particular 
defendant had notice that the State considered these mate-
rials obscene, because prior Illinois cases had upheld obscenity 
convictions concerning similar material. But, if such notice 
is all that is required, it is difficult to understand why the 
Miller case itself was remanded for consideration of the 
specificity issue, see 413 U. S., at 37. For the description of

of the myriad kinds of conduct that may fall within the statute. The leg-
islature deliberately chose to frame the provision in general terms, 
prompted by the futility of an effort to anticipate and enumerate all of 
the methods of disrupting public order that fertile minds might devise.” 
40 Iff. 2d, at 396, 240 N. E. 2d, at 598.
Neither of these decisions requires conduct to be specifically defined; 
indeed, Raby notes that to survive a vagueness attack a statute need 
not “attempt to particularize all of the myriad kinds of conduct” within 
its bounds. This may be true for other vagueness attacks, but does not 
square with the special Miller requirement that conduct be specifically 
defined. Nowhere else in the Ridens II opinion does the Illinois Supreme 
Court limit the reach of the obscenity statute.

In the present case, the Illinois Supreme Court again considered 
the specificity problem, and again refused to narrow the statute:
“It was held in Ridens II that the obscenity statute was sufficiently 
clear and that it adequately informed the public of the conduct whose 
depiction is proscribed. We noted that the statutory definition of 
obscenity includes within the scope of the ‘prurient interest’ a ‘shameful 
or morbid interest in nudity, sex or excretion.’ The defendant argues 
that we erred in Ridens II in our interpretation of Miller and that Miller 
requires obscenity statutes to be much more specific in defining the 
type of material which will be considered obscene. We see no reason 
to reconsider our decision in Ridens II. It is extremely difficult to 
define the term ‘obscenity’ with a fine degree of precision. We again 
express our opinion that Illinois’ statutory definition is sufficiently clear 
to withstand constitutional objections.” 63 Ill. 2d 437, 441, 349 N. E. 2d 
47,49 (1976).

Thus, there does not appear to be anything in the Illinois decisions 
that would preclude the State from prosecuting forms of obscenity not 
“specifically defined” in prior decisions. And, as noted above, the statute 
provides no specific definition in this area.
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the materials involved in Miller leaves no room for doubt that 
they were similar to materials which had often been the 
subject of prosecutions in the past;5 there clearly was no 
question of fair notice.6

The Court’s second theory is that, in any event, the Illinois 
statute is sufficiently specific to satisfy Miller. Although the 
statute does not contain an “exhaustive list” of specific ex-
amples, ante, at 776, it passes muster because it contains a 
generic reference to “the kinds of sexual conduct which may 
not be represented or depicted under the obscenity laws . . . .” 
Ibid, (emphasis in original). To hold that the list need 
not be exhaustive is to hold that a person can be prosecuted 
although the materials he sells are not specifically described 
in the list. Only five years ago, the Court promised that 
“no one” could be so prosecuted, Miller, 413 U. S., at 27. And 
if the statute need only describe the “kinds” of proscribed 
sexual conduct, it adds no protection to what the Constitution 
itself creates. For in Jenkins v. Georgia, 418 U. S. 153, this 
Court held that the Constitution protected all expression 
which is not “within either of the two examples given in 
Miller” or “sufficiently similar to such material to justify simi-
lar treatment.” Id., at 161.

5 The materials are described as follows in the opinion:
“While the brochures contain some descriptive printed material, pri-

marily they consist of pictures and drawings very explicitly depicting men 
and women in groups of two or more engaging in a variety of sexual ac-
tivities, with genitals often prominently displayed.” 413 U. S., at 18.
The State’s description was somewhat more specific:

“The materials involved are a collection of depictions of cunnilingus, 
sodomy, buggery and other similar sexual acts performed in groups of two 
or more.” Brief for Appellee in No. 70-73, 0. T. 1972, p. 26.

6 If fair notice is the issue, it is hard to see how this can be provided 
by a narrowing construction made after the underlying conduct. Yet in 
Handing, 418 U. S., at 115-116, the Court held such ex post facto “notice” 
sufficient.
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One of the strongest arguments against regulating obscenity 
through criminal law is the inherent vagueness of the ob-
scenity concept. The specificity requirement as described in 
Miller held out the promise of a principled effort to respond 
to that argument. By abandoning that effort today, the 
Court withdraws the cornerstone of the Miller structure and, 
undoubtedly, hastens its ultimate downfall. Although the 
decision is therefore a mixed blessing, I nevertheless respect-
fully dissent.
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More than 18 months after federal criminal offenses were alleged to have 
occurred, respondent was indicted for committing them. Beyond an 
investigative report made a month after the crimes were committed, 
little additional information was developed in the following 17 months. 
Claiming that the preindictment delay, during which material defense 
testimony had been lost, deprived him of due process, respondent moved 
to dismiss the indictment. The District Court, which found that the 
delay had not been explained or justified and was unnecessary and 
prejudicial to respondent, granted the motion to dismiss. The Court 
of Appeals affirmed, concluding that the delay, which it found was solely 
attributable to the Government’s hope that other participants in the 
crime would be discovered, was unjustified. Held: The Court of 
Appeals erred in affirming the District Court’s dismissal of the indict-
ment. Pp. 788-797.

(a) Although the Speedy Trial Clause of the Sixth Amendment is 
applicable only after a person has been accused of a crime and statutes 
of limitations provide “ 'the primary guarantee against bringing overly 
stale criminal charges,’ ” United States v. Marion, 404 U. S. 307, 322, 
those statutes do not fully define a defendant’s rights with respect to 
events antedating the indictment, and the Due Process Clause has a 
limited role to play in protecting against oppressive delay. Pp. 
788-789.

(b) While proof of prejudice makes a due process claim ripe for 
adjudication, it does not automatically validate such a claim, and the 
reasons for the delay must also be considered. Pp. 789-790.

(c) To prosecute a defendant following good-faith investigative delay, 
as apparently existed in this case, does not deprive him of due process 
even if his defense might have been somewhat prejudiced by the lapse of 
time. Prosecutors are under no duty to file charges as soon as probable 
cause exists but before they are satisfied that they will be able to 
establish a suspect’s guilt beyond a reasonable doubt. Nor is there a 
constitutional requirement that charges must be filed after there is 
sufficient evidence to prove such guilt but before the investigation is 
complete. An immediate arrest or indictment might impair the prose-
cutors’ ability to continue the investigation or obtain additional indict-
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ments, would pressure prosecutors into resolving doubtful cases in favor 
of early (and possibly unwarranted) prosecutions, and would preclude 
full consideration of the desirability of not prosecuting in particular 
cases. Pp. 790-796.

532 F. 2d 59, reversed.

Mar sha ll , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Bre nn an , Ste wa rt , Whi te , Bla ck mu n , Pow ell , and Rehn -
qu is t , JJ., joined. Stev en s , J., filed a dissenting opinion, post, p. 797.

John P. Rupp argued the cause for the United States. With 
him on the brief were Solicitor General Bork, Assistant 
Attorney General Thornburgh, Deputy Solicitor General Frey, 
Jerome M. Feit, and Robert H. Plaxico.

Louis Gilden argued the cause and filed a brief for 
respondent.

Mr . Justice  Mars hall  delivered the opinion of the Court.
We granted certiorari in this case to consider the circum-

stances in which the Constitution requires that an indictment 
be dismissed because of delay between the commission of an 
offense and the initiation of prosecution.

I
On March 6, 1975, respondent was indicted for possessing 

eight firearms stolen from the United States mails, and for 
dealing in firearms without a license. The offenses were 
alleged to have occurred between July 25 and August 31, 1973, 
more than 18 months before the indictment was filed. 
Respondent moved to dismiss the indictment due to the delay.

The District Court conducted a hearing on respondent’s 
motion at which the respondent sought to prove that the 
delay was unnecessary and that it had prejudiced his defense. 
In an effort to establish the former prdposition, respondent 
presented a Postal Inspector’s report on his investigation 
that was prepared one month after the crimes were com-
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mitted, and a stipulation concerning the post-report progress 
of the probe. The report stated, in brief, that within the first 
month of the investigation respondent had admitted to Gov-
ernment agents that he had possessed and then sold five of 
the stolen guns, and that the agents had developed strong 
evidence linking respondent to the remaining three weapons.1 
The report also stated, however, that the agents had been 
unable to confirm or refute respondent’s claim that he had 
found the guns in his car when he returned to it after visiting 
his son, a mail handler, at work.2 The stipulation into which 
the Assistant United States Attorney entered indicated that 
little additional information concerning the crimes was uncov-
ered in the 17 months following the preparation of the 
Inspector’s report.3

To establish prejudice to the defense, respondent testified 
that he had lost the testimony of two material witnesses due 
to the delay. The first witness, Tom Stewart, died more 
than a year after the alleged crimes occurred. At the hearing 

xThe report indicated that the person to whom respondent admitted 
selling five guns had told Government agents that respondent had actually 
sold him eight guns which he, in turn, had sold to one Martin Koehnken. 
The report also indicated that Koehnken had sold three of these guns to 
undercover federal agents and that a search of his house had uncovered 
four others. Finally the report stated that the eighth gun was sold by one 
David Northdruft (or Northdurft) to Government agents, and that 
Northdruft claimed Koehnken had sold him the gun.

At the hearing on the motion to dismiss, respondent for the first time 
admitted that he had possessed and sold eight guns.

2 The only contrary evidence came from respondent’s purchaser who 
told the Government investigators that he knew the guns were “hot.”

3 In March 1975, the Inspector learned of another person who claimed to 
have purchased a gun from respondent. App. 18. At the hearing the 
parties disagreed as to whether this evidence would have been admissible 
since it did not involve any of the guns to which the indictment related. 
Id., at 9-10. In any event, the Assistant United States Attorney stated 
that the decision to prosecute was made before this additional piece of 
evidence was received. Id., at 19.
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respondent claimed that Stewart had been his source for two 
or three of the guns. The second witness, respondent’s 
brother, died in April 1974, eight months after the crimes 
were completed. Respondent testified that his brother was 
present when respondent called Stewart to secure the guns, 
and witnessed all of respondent’s sales. Respondent did not 
state how the witnesses would have aided the defense had 
they been willing to testify.4

The Government made no systematic effort in the District 
Court to explain its long delay. The Assistant United States 
Attorney did expressly disagree, however, with defense coun-
sel’s suggestion that the investigation had ended after the 
Postal Inspector’s report was prepared. App. 9-10. The 
prosecutor also stated that it was the Government’s theory 
that respondent’s son, who had access to the mail at the rail-
road terminal from which the guns were “possibly stolen,” 
id., at 17, was responsible for the thefts, id., at 13.5 Finally, 
the prosecutor elicited somewhat cryptic testimony from the 
Postal Inspector indicating that the case “as to these particular 
weapons involves other individuals”; that information had 
been presented to a grand jury “in regard to this case other 
than . . . [on] the day of the indictment itself”; and that he 
had spoken to the prosecutors about the case on four or five 
occasions. Id., at 20.

Following the hearing, the District Court filed a brief opin-
ion and order. The court found that by October 2, 1973, the 
date of the Postal Inspector’s report, “the Government had 

4 Respondent admitted that he had not mentioned Stewart to the Postal 
Inspector when he was questioned about his source of the guns. He 
explained that this was because Stewart “was a bad tomato” and “was 
liable to take a shot at me if I told [on] him.” Id., at 13. Respondent 
also conceded that he did not mention either his brother’s or Stewart’s 
illness or death to the Postal Inspector on the several occasions in which 
respondent called the Inspector to inquire about the status of the probe.

5 The Inspector’s report had stated that there was no evidence establish-
ing the son’s responsibility for the thefts.
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all the information relating to defendant’s alleged commission 
of the offenses charged against him,” and that the 17-month 
delay before the case was presented to the grand jury “had 
not been explained or justified” and was “unnecessary and 
unreasonable.” The court also found that “[a]s a result of 
the delay defendant has been prejudiced by reason of the 
death of Tom Stewart, a material witness on his behalf.” 
Pet. for Cert. 14a. Accordingly, the court dismissed the 
indictment.

The Government appealed to the United States Court of 
Appeals for the Eighth Circuit. In its brief the Government 
explained the months of inaction by stating:

“[T]here was a legitimate Government interest in keep-
ing the investigation open in the instant case. The 
defendant’s son worked for the Terminal Railroad and 
had access to mail. It was the Government’s position 
that the son was responsible for the theft and therefore 
further investigation to establish this fact was important.

“. . . Although the investigation did not continue on a 
full time basis, there was contact between the United 
States Attorney’s office and the Postal Inspector’s office 
throughout . . . and certain matters were brought before 
a Federal Grand Jury prior to the determination that the 
case should be presented for indictment . . . .” Brief for 
United States in No. 75-1852 (CA8), pp. 5-6.

The Court of Appeals accepted the Government’s representa-
tion as to the motivation for the delay, but a majority of the 
court nevertheless affirmed the District Court’s finding that 
the Government’s actions were “unjustified, unnecessary, and 
unreasonable.” 532 F. 2d 59, 61 (1976). The majority also 
found that respondent had established that his defense had 
been impaired by the loss of Stewart’s testimony because it 
understood respondent to contend that “were Stewart’s testi-
mony available it would support [respondent’s] claim that he 
did not know that the guns were stolen from the United States 
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mails.” Ibid. The court therefore affirmed the District 
Court’s dismissal of the three possession counts by a divided 
vote.6

We granted certiorari, 429 U. S. 884, and now reverse.7

II
In United States v. Marion, 404 U. S. 307 (1971), this Court 

considered the significance, for constitutional purposes, of a 
lengthy preindictment delay. We held that as far as the 
Speedy Trial Clause of the Sixth Amendment is concerned, 
such delay is wholly irrelevant, since our analysis of the 
language, history, and purposes of the Clause persuaded us 
that only “a formal indictment or information or else the 
actual restraints imposed by arrest and holding to answer a 
criminal charge . . . engage the particular protections” of 

6 The court unanimously reversed the dismissal of a fourth count of the 
indictment charging respondent with dealing in firearms without a license 
since respondent had not alleged that the missing witnesses could have 
provided exculpatory evidence on this charge.

7 In addition to challenging the Court of Appeals’ holding on the consti-
tutional issue, the United States argues that the District Court should 
have deferred action on the motion to dismiss until after trial, at which 
time it could have assessed any prejudice to the respondent in light of the 
events at trial. This argument, however, was not raised in the District 
Court or in the Court of Appeals. Absent exceptional circumstances, we 
will not review it here. See, e. g., Duignan v. United States, 274 U. S. 
195, 200 (1927); Neely v. Martin K. Eby Constr. Co., 386 U. S. 317, 330 
(1967).

At oral argument, the Government seemed to suggest that its failure to 
raise the procedural question in its brief in the Court of Appeals should 
be excused because the proceedings in that court were “skewed” by the 
fact that the District Court had based its dismissal solely on Fed. Rule 
Crim. Proc. 48 (b), and because the issue was raised by the Government 
in its petition for rehearing. Tr. of Oral Arg. 7-8, 51. But even assuming 
that the basis for the District Court’s dismissal could have “skewed” 
appellate proceedings regarding the procedural question, the fact is that 
the opening paragraph of the argument in the Government’s brief below 
recognized that the only issue before the court was a due process question,
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that provision. Id., at 320.8 We went on to note that stat-
utes of limitations, which provide predictable, legislatively 
enacted limits on prosecutorial delay, provide “ ‘the primary 
guarantee against bringing overly stale criminal charges.’ ” 
Id., at 322, quoting United States v. Ewell, 383 U. S. 116, 122 
(1966). But we did acknowledge that the “statute of limita-
tions does not fully define [defendants’] rights with respect to 
the events occurring prior to indictment,” 404 U. S., at 324, 
and that the Due Process Clause has a limited role to play in 
protecting against oppressive delay.

Respondent seems to argue that due process bars prosecu-
tion whenever a defendant suffers prejudice as a result of 
preindictment delay. To support that proposition respondent 
relies on the concluding sentence of the Court’s opinion in 
Marion where, in remanding the case, we stated that “[e] vents 
of the trial may demonstrate actual prejudice, but at the 
present time appellees’ due process claims are speculative and 
premature.” Id., at 326. But the quoted sentence estab-
lishes only that proof of actual prejudice makes a due process 
claim concrete and ripe for adjudication, not that it makes the 
claim automatically valid. Indeed, two pages earlier in the 
opinion we expressly rejected the argument respondent ad-
vances here:

“ [W] e need not. . . determine when and in what circum-
stances actual prejudice resulting from preaccusation 
delays requires the dismissal of the prosecution. Actual

and the remainder of the brief treated that question on the merits. And 
even after the Court of Appeals issued its decision based solely on the 
Due Process Clause, the Government’s petition for rehearing did not 
squarely raise the procedural issue as an alternative ground for rehearing 
the case en banc.

8 Marion also holds that Fed. Rule Crim. Proc. 48 (b), which permits 
district courts to dismiss indictments due to preindictment or postindict-
ment delay, is “limited to post-arrest situations.” 404 U. S., at 319. 
Since respondent was not arrested until after he was indicted, the District 
Court plainly erred in basing its decision on this Rule.



790 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

prejudice to the defense of a criminal case may result 
from the shortest and most necessary delay; and no one 
suggests that every delay-caused detriment to a defend-
ant’s case should abort a criminal prosecution.” Id., at 
324-325. (Footnotes omitted.)

Thus Marion makes clear that proof of prejudice is generally 
a necessary but not sufficient element of a due process claim, 
and that the due process inquiry must consider the reasons for 
the delay as well as the prejudice to the accused.

The Court of Appeals found that the sole reason for the 
delay here was “a hope on the part of the Government that 
others might be discovered who may have participated in the 
theft . . . .” 532 F. 2d, at 61. It concluded that this hope 
did not justify the delay, and therefore affirmed the dismissal 
of the indictment. But the Due Process Clause does not 
permit courts to abort criminal prosecutions simply because 
they disagree with a prosecutor’s judgment as to when to seek 
an indictment. Judges are not free, in defining “due process,” 
to impose on law enforcement officials our “personal and 
private notions” of fairness and to “disregard the limits that 
bind judges in their judicial function.” Rochin v. California, 
342 U. S. 165, 170 (1952). Our task is more circumscribed. 
We are to determine only whether the action complained 
of—here, compelling respondent to stand trial after the Gov-
ernment delayed indictment to investigate further—vio-
lates those “fundamental conceptions of justice which lie 
at the base of our civil and political institutions,” Mooney v. 
Holohan, 294 U. S. 103, 112 (1935), and which define “the 
community’s sense of fair play and decency,” Rochin v. Cali-
fornia, supra, at 173. See also Ham v. South Carolina, 409 
U. S. 524, 526 (1973); Lisenba v. California, 314 U. S. 219, 236 
(1941); Hebert v. Louisiana, 272 U. S. 312, 316 (1926); 
Hurtado v. California, 110 U. S. 516, 535 (1884).

It requires no extended argument to establish that prose-
cutors do not deviate from “fundamental conceptions of 
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justice” when they defer seeking indictments until they have 
probable cause to believe an accused is guilty; indeed it is 
unprofessional conduct for a prosecutor to recommend an 
indictment on less than probable cause.9 It should be equally 
obvious that prosecutors are under no duty to file charges as 
soon as probable cause exists but before they are satisfied they 
will be able to establish the suspect’s guilt beyond a reason-
able doubt. To impose such a duty “would have a deleterious 
effect both upon the rights of the accused and upon the ability 
of society to protect itself,” United States v. Ewell, supra, 
at 120. From the perspective of potential defendants, re-
quiring prosecutions to commence when probable cause is 
established is undesirable because it would increase the likeli-
hood of unwarranted charges being filed, and would add to the 
time during which defendants stand accused but untried.10 
These costs are by no means insubstantial since, as we recog-
nized in Marion, a formal accusation may “interfere with the 
defendant’s liberty, . . . disrupt his employment, drain his 
financial resources, curtail his associations, subject him to 
public obloquy, and create anxiety in him, his family and his 
friends.” 404 U. S., at 320. From the perspective of law 
enforcement officials, a requirement of immediate prosecution 
upon probable cause is equally unacceptable because it could 
make obtaining proof of guilt beyond a reasonable doubt im-

9 ABA Code of Professional Responsibility DR 7-103 (A) (1969); ABA 
Project on Standards for Criminal Justice, The Prosecution Function § 3.9 
(App. Draft 1971).

10 To the extent that the period between accusation and trial has been 
strictly limited by legislative action, see, e. g., Speedy Trial Act of 1974, 
88 Stat. 2076, 18 U. S. C. §3161 et seq. (1970 ed., Supp. V), compelling 
immediate prosecutions upon probable cause would not add to the time 
during which defendants stand accused, but would create a risk of guilty 
persons escaping punishment simply because the Government was unable 
to move from probable cause to guilt beyond a reasonable doubt in the 
short time available to it. Even absent a statute, of course, the Speedy 
Trial Clause of the Sixth Amendment imposes restraints on the length of 
post-accusation delay.



792 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

possible by causing potentially fruitful sources of informa-
tion to evaporate before they are fully exploited.11 And from 
the standpoint of the courts, such a requirement is unwise 
because it would cause scarce resources to be consumed on 
cases that prove to be insubstantial, or that involve only some 
of the responsible parties or some of the criminal acts.12 Thus, 
no one’s interests would be well served by compelling prose-
cutors to initiate prosecutions as soon as they are legally 
entitled to do so.13

It might be argued that once the Government has assembled 
sufficient evidence to prove guilt beyond a reasonable doubt, 
it should be constitutionally required to file charges promptly, 
even if its investigation of the entire criminal transaction is 
not complete. Adopting such a rule, however, would have 
many of the same consequences as adopting a rule requiring 
immediate prosecution upon probable cause.

First, compelling a prosecutor to file public charges as 
soon as the requisite proof has been developed against one 

11 Cf. United States v. Watson, 423 U. S. 411, 431 (1976) (Pow ell , J., 
concurring) (“Good police practice often requires postponing an arrest, 
even after probable cause has been established, in order to place the suspect 
under surveillance or otherwise develop further evidence necessary to prove 
guilt to a jury”).

12 Defendants also would be adversely affected by trials involving less 
than all of the criminal acts for which they are responsible, since they 
likely would be subjected to multiple trials growing out of the same 
transaction or occurrence.

13 See also Hoffa n . United States, 385 U. S. 293, 310 (1966), quoted in 
United States v. Marion, 404 U. 8., at 325 n. 18:

“There is no constitutional right to be arrested. The police are not 
required to guess at their peril the precise moment at which they have 
probable cause to arrest a suspect, risking a violation of the Fourth 
Amendment if they act too soon, and a violation of the Sixth Amendment 
if they wait too long. Law enforcement officers are under no constitu-
tional duty to call a halt to a criminal investigation the moment they have 
the minimum evidence to establish probable cause, a quantum of evidence 
which may fall far short of the amount necessary to support a criminal 
conviction.”
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participant on one charge would cause numerous problems in 
those cases in which a criminal transaction involves more 
than one person or more than one illegal act. In some in-
stances, an immediate arrest or indictment would impair the 
prosecutor’s ability to continue his investigation, thereby pre-
venting society from bringing lawbreakers to justice. In 
other cases, the prosecutor would be able to obtain additional 
indictments despite an early prosecution, but the necessary 
result would be multiple trials involving a single set of facts. 
Such trials place needless burdens on defendants, law enforce-
ment officials, and courts.

Second, insisting on immediate prosecution once sufficient 
evidence is developed to obtain a conviction would pressure 
prosecutors into resolving doubtful cases in favor of early— 
and possibly unwarranted—prosecutions. The determination 
of when the evidence available to the prosecution is sufficient 
to obtain a conviction is seldom clear-cut, and reasonable per-
sons often will reach conflicting conclusions. In the instant 
case, for example, since respondent admitted possessing at 
least five of the firearms, the primary factual issue in dispute 
was whether respondent knew the guns were stolen as required 
by 18 U. S. C. § 1708. Not surprisingly, the Postal Inspector’s 
report contained no direct evidence bearing on this issue. The 
decision whether to prosecute, therefore, required a neces-
sarily subjective evaluation of the strength of the circum-
stantial evidence available and the credibility of respondent’s 
denial. Even if a prosecutor concluded that the case was 
weak and further investigation appropriate, he would have 
no assurance that a reviewing court would agree. To avoid 
the risk that a subsequent indictment would be dismissed 
for preindictment delay, the prosecutor might feel constrained 
to file premature charges, with all the disadvantages that 
would entail.14

14 In addition, if courts were required to decide in every case when the 
prosecution should have commenced, it would be necessary for them to
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Finally, requiring the Government to make charging deci-
sions immediately upon assembling evidence sufficient to 
establish guilt would preclude the Government from giving 
full consideration to the desirability of not prosecuting in par-
ticular cases. The decision to file criminal charges, with 
the awesome consequences it entails, requires consideration 
of a wide range of factors in addition to the strength of 
the Government’s case, in order to determine whether prose-
cution would be in the public interest.15 Prosecutors often 
need more information than proof of a suspect’s guilt, there-
fore, before deciding whether to seek an indictment. Again 
the instant case provides a useful illustration. Although 
proof of the identity of the mail thieves was not necessary to 
convict respondent of the possessory crimes with which he was 
charged, it might have been crucial in assessing respondent’s 
culpability, as distinguished from his legal guilt. If, for ex-
ample, further investigation were to show that respondent 
had no role in or advance knowledge of the theft and simply

trace the day-by-day progress of each investigation. Maintaining 
daily records would impose an administrative burden on prosecutors, and 
reviewing them would place an even greater burden on the courts. 
See also United States v. Marion, supra, at 321 n. 13.

15 See, e. g., The Prosecution Function, supra, n. 9, at § 3.9 (b):
“The prosecutor is not obliged to present all charges which the evidence 

might support. The prosecutor may in some circumstances and for good 
cause consistent with the public interest decline to prosecute, notwith-
standing that evidence may exist which would support a conviction. 
Illustrative of the factors which the prosecutor may properly consider in 
exercising his discretion are:

“(i) the prosecutor’s reasonable doubt that the accused is in fact guilty,’ 
“(ii) the extent of the harm caused by the offense;
“(iii) the disproportion of the authorized punishment in relation to the 

particular offense or the offender;
“(iv) possible improper motives of a complainant;
“(v) reluctance of the victim to testify;
“(vi) cooperation of the accused in the apprehension or conviction of 

others;
“ (vii) availability and likelihood of prosecution by another jurisdiction.”
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agreed, out of paternal loyalty, to help his son dispose of the 
guns once respondent discovered his son had stolen them, the 
United States Attorney might have decided not to prosecute, 
especially since at the time of the crime respondent was over 
60 years old and had no prior criminal record.16 Requiring 
prosecution once the evidence of guilt is clear, however, could 
prevent a prosecutor from awaiting the information necessary 
for such a decision.

We would be most reluctant to adopt a rule which would 
have these consequences absent a clear constitutional com-
mand to do so. We can find no such command in the Due 
Process Clause of the Fifth Amendment. In our view, in-
vestigative delay is fundamentally unlike delay undertaken 
by the Government solely “to gain tactical advantage over 
the accused,” United States v. Marion, 404 U. S., at 324, 
precisely because investigative delay is not so one-sided.17 
Rather than deviating from elementary standards of “fair play 
and decency,” a prosecutor abides by them if he refuses to 
seek indictments until he is completely satisfied that he should 
prosecute and will be able promptly to establish guilt beyond 
a reasonable doubt. Penalizing prosecutors who defer action 
for these reasons would subordinate the goal of “orderly ex-
pedition” to that of “mere speed,” Smith v. United States,

16 Of course, in this case further investigation proved unavailing and the 
United States Attorney ultimately decided to prosecute based solely on 
the Inspector’s report. But this fortuity cannot transform an otherwise 
permissible delay into an impermissible one.

17 In Marion we noted with approval that the Government conceded 
that a "tactical” delay would violate the Due Process Clause. The 
Government renews that concession here, Brief for United States 32, and 
expands it somewhat by stating: “A due process violation might also be 
made out upon a showing of prosecutorial delay incurred in reckless dis-
regard of circumstances, known to the prosecution,- suggesting that there 
existed an appreciable risk that delay would impair the ability to mount an 
effective defense,” id., at 32-33, n. 25. As the Government notes, how-
ever, there is no evidence of recklessness here.
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360 U. S. 1, 10 (1959). This the Due Process Clause does not 
require. We therefore hold that to prosecute a defendant 
following investigative delay does not deprive him of due proc-
ess, even if his defense might have been somewhat prejudiced 
by the lapse of time.

In the present case, the Court of Appeals stated that the 
only reason the Government postponed action was to await 
the results of additional investigation. Although there is, 
unfortunately, no evidence concerning the reasons for the de-
lay in the record, the court’s “finding” is supported by 
the prosecutor’s implicit representation to the District Court, 
and explicit representation to the Court of Appeals, that 
the investigation continued during the time that the Gov-
ernment deferred taking action against respondent. The 
finding is, moreover, buttressed by the Government’s repeated 
assertions in its petition for certiorari, its brief, and its oral 
argument in this Court, “that the delay was caused by the 
government’s efforts to identify persons in addition to respond-
ent who may have participated in the offenses.” Pet. for Cert. 
14.18 yye must assume that these statements by counsel have 
been made in good faith. In light of this explanation, it 
follows that compelling respondent to stand trial would not be 
fundamentally unfair. The Court of Appeals therefore erred 
in affirming the District Court’s decision dismissing the 
indictment.

Ill
In Marion we conceded that we could not determine in the 

abstract the circumstances in which preaccusation delay would 
require dismissing prosecutions. 404 U. S., at 324. More 
than five years later, that statement remains true. Indeed, in 
the intervening years so few defendants have established 
that they were prejudiced by delay that neither this Court 

18 See also Pet. for Cert. 4, 8; Brief for United States 3, 8, 38; Tr. of 
Oral Arg. 4, 7,10, 47.
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nor any lower court has had a sustained opportunity to con-
sider the constitutional significance of various reasons for 
delay.19 We therefore leave to the lower courts, in the first 
instance, the task of applying the settled principles of due 
process that we have discussed to the particular circumstances 
of individual cases. We simply hold that in this case the 
lower courts erred in dismissing the indictment.

Reversed.

Mr . Justice  Stevens , dissenting.
If the record presented the question which the Court decides 

today, I would join its well-reasoned opinion. I am unable 

19 Professor Amsterdam has catalogued some of the noninvestigative 
reasons for delay:
[P]roof of the offense may depend upon the testimony of an undercover 

informer who maintains his ‘cover’ for a period of time before surfacing 
to file charges against one or more persons with whom he has dealt while 
disguised. . . . [I]f there is more than one possible charge against a 
suspect, some of them may be held back pending the disposition of others, 
in order to avoid the burden upon the prosecutor’s office of handling 
charges that may turn out to be unnecessary to obtain the degree of punish-
ment that the prosecutor seeks. There are many other motives for delay, 
of course, including some sinister ones, such as a desire to postpone the 
beginning of defense investigation, or the wish to hold a ‘club’ over the 
defendant.

Additional reasons for delay may be partly or completely beyond the 
control of the prosecuting authorities. Offenses may not be immediately 
reported; investigation may not immediately identify the offender; an 
identified offender may not be immediately apprehendable. ... [A]n 
indictment may be delayed for weeks or even months until the impaneling 
of the next grand jury. It is customary to think of these delays as 
natural and inevitable . . . but various prosecutorial decisions—such as 
the assignment of manpower and priorities among investigations of known 
offenses may also affect the length of such delays.” Speedy Criminal 
Trial: Rights and Remedies, 27 Stan. L. Rev. 525, 527-728 (1975).
See also Dickey v. Florida, 398 U. S. 30, 45-46, n. 9 (1970) (Bre nn an , J., 
concurring).
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to do so because I believe our review should be limited to the 
facts disclosed by the record developed in the District Court 
and the traditional scope of review we have exercised with 
regard to issues of fact.

After a thorough hearing on the respondent’s motion to 
dismiss the indictment for prejudicial preindictment delay— 
a hearing at which both sides were given every opportunity 
to submit evidence concerning the question—the District 
Court found that “[t]he Government’s delay ha[d] not been 
explained or justified and [was] unnecessary and unreason-
able.” On appeal, the Court of Appeals concurred, noting 
that the District Court’s determination was “supported by the 
evidence.” 532 F. 2d 59, 60-61 (CA8 1976). These concur-
rent findings of fact make it improper, in my judgment, for this 
Court to make its own determination that “the Government 
postponed action ... to await the results of additional inves-
tigation,” ante, at 796.1

That determination is not supported by the record.2 The 

1 It is a settled rule of this Court that we will not review concurrent 
findings of fact by two courts “ ‘in the absence of a very obvious and 
exceptional showing of error.’ ” Berenyi v. Immigration Director, 385 
U. S. 630, 635, citing Graver Mfg. Co. v. Linde Co., 336 U. S. 271, 275. 
Mr. Justice Jackson has called this a “seasoned and wise rule . . . .” 
Comstock v. Group of Investors, 335 U. S. 211,214.

2 An examination of the transcript of the District Court hearing reveals 
that the Government produced no evidence as to why the indictment was 
delayed. The Government stipulated that it proceeded before the grand 
jury only on evidence collected some 17 months before the presentation 
and that no additional evidence had caused it to proceed. Although the 
Court of Appeals surmised that “[n]o reason existed for the delay except 
a hope on the part of the Government that others might be discovered 
who may have participated in the theft[s] . . . ,” 532 F. 2d, at 61, even 
this assumption is not borne out by the record of the District Court 
hearing. Although not under oath, the prosecuting attorney indicated 
that the Government theorized that the guns in question came from the 
respondent’s son, who worked at a freight terminal and would have had 
access to the mails. Yet even this theory was never shown to be the 
cause of the delay. Not even the prosecuting attorney stated as much.



UNITED STATES v. LOVASCO 799

783 Ste ve ns , J., dissenting

majority opinion correctly points out that there was “no 
evidence concerning the reasons for delay in the record,” and 
yet proceeds to accept as fact the representations in the Gov-
ernment’s briefs to the Court of Appeals and to this Court 
that “ 'the delay was caused by the government’s efforts to 
identify persons in addition to respondent who may have par-
ticipated in the offenses.’ ” Ibid. This finding of a continu-
ing investigation, which forms the foundation of the majority 
opinion, comes from statements of counsel made during the 
appellate process. As we have said of other unsworn state-
ments which were not part of the record and therefore could 
not have been considered by the trial court: “Manifestly, 
[such statements] cannot be properly considered by us in the 
disposition of [a] case.” Adickes v. Kress de Co., 398 U. S. 
144, 157-158, n. 16. While I do not question the good faith 
of Government counsel, it is not the business of appellate 
courts to make decisions on the basis of unsworn matter not 
incorporated in a formal record.

The findings of the District Court, as approved by the 
Court of Appeals, establish four relevant propositions: (1) 
this is a routine prosecution; (2) after the Government 
assembled all of the evidence on which it expects to establish 
respondent’s guilt, it waited almost 18 months to seek an 
indictment; (3) the delay was prejudicial to respondent’s 
defense; and (4) no reason whatsoever explains the delay. 
We may reasonably infer that the prosecutor was merely busy 
with other matters that he considered more important than 
this case.

The question presented by those facts is not an easy one. 
Nevertheless, unless we are to conclude that the Constitution 
imposes no constraints on the prosecutor’s power to postpone 
the filing of formal charges to suit his own convenience, I 
believe we must affirm the judgment of the Court of Appeals. 
A contrary position “can be tenable only if one assumes that 
the constitutional right to a fair hearing includes no right 
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whatsoever to a prompt hearing.” Moody v. Daggett, 429 
U. S. 78, 91 (Stevens , J., dissenting). The requirement of 
speedy justice has been part of the Anglo-American common-
law tradition since the Magna Carta. See id., at 92 n. 5. It 
came to this country and was embodied in the early state 
constitutions, see the Massachusetts Constitution of 1780, 
Part I, Art. XI, and later in the Sixth Amendment to the 
United States Constitution. As applied to this case, in which 
respondent made numerous anxious inquiries of the Postal 
Inspectors concerning whether he would be indicted, in which 
the delay caused substantial prejudice to the respondent, and 
in which the Government has offered no justification for the 
delay, the right to speedy justice should be honored.

If that right is not honored in a case of this kind, the basic 
values which the Framers intended to protect by the Sixth 
Amendment’s guarantee of a speedy trial, and which moti-
vated Congress to enact the Speedy Trial Act of 1974, will 
become nothing more than managerial considerations for the 
prosecutor to manipulate.

I respectfully dissent.
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LEFKOWITZ, ATTORNEY GENERAL OF NEW 
YORK v. CUNNINGHAM et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK

No. 76-260. Argued February 28-March 1, 1977—Decided June 13, 1977

A New York statute provides that if an officer of a political party sub-
poenaed by a grand jury or other authorized tribunal to testify con-
cerning the conduct of his office refuses to testify or to waive immunity 
against subsequent criminal prosecution, his term of office shall termi-
nate and he shall be disqualified from holding any other party or public 
office for five years. Appellee, an attorney, was divested of his state 
political party offices pursuant to this statute when, in response to a 
subpoena, he appeared before a grand jury and refused to waive his 
constitutional immunity. He then brought suit in Federal District 
Court, which granted him declaratory and injunctive relief against 
enforcement of the statute on the ground that it violated his Fifth and 
Fourteenth Amendment rights. Held: The statute violated appellee’s 
right to be free of compelled self-incrimination under the Fifth 
Amendment. Pp. 804-809.

(a) Government cannot penalize assertion of the constitutional privi-
lege against compelled self-incrimination by imposing sanctions to com-
pel testimony that has not been immunized. Pp. 804-806.

(b) The statute was coercive against appellee because it threatened 
him with loss of powerful offices and because the compelled forfeiture 
of those offices would diminish his general reputation in the commu-
nity, would, as economic consequences, harm his professional standing 
as a practicing lawyer and bar him from holding any other party or 
public office for five years, and would impinge on his First Amend-
ment right to participate in private, voluntary political associations. 
Pp. 807-808.

(c) The State’s overriding interest in preserving public confidence in 
the integrity of its political process is insufficient to justify forcing its 
citizens to incriminate themselves. P. 808.

(d) The State’s dilemma in being forced to choose between an ac-
counting from, and a prosecution of, a party officer is created by its 
own transactional immunity law, whereas the more limited use immunity 
required by the Fifth Amendment would permit the State to compel 



802 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

testimony without forfeiting the opportunity to prosecute the witness on 
the basis of evidence derived from other sources. Pp. 808-809.

420 F. Supp. 1004, affirmed.

Bur ge r , C. J., delivered the opinion of the Court, in which Ste war t , 
Whi te , Bla ck mu n , and Pow ell , JJ., joined, and in all but Part (4) of 
which Bre nn an  and Mar sha ll , J J., joined. Bre nn an , J., filed an 
opinion concurring in part, in which Mar sha ll , J., joined, post, p. 809. 
Ste ve ns , J., filed a dissenting opinion, post, p. 810. Reh nq ui st , J., 
took no part in the consideration or decision of the case.

Irving Galt, Assistant Attorney General of New York, 
argued the cause for appellant. With him on the brief were 
Louis J. Lefkowitz, Attorney General, pro se, and Mark C. 
Rutzick, Assistant Attorney General.

Michael E. Tigar argued the cause for appellees. With him 
on the brief were Edward Bennett Williams and Harold 
Ungar*

Mr . Chief  Just ice  Burge r  delivered the opinion of the 
Court.

This appeal presents the question whether a political party 
officer can be removed from his position by the State of New 
York and barred for five years from holding any other party 
or public office, because he has refused to waive his constitu-
tional privilege against compelled self-incrimination.

(1)
Under § 22 of the New York Election Law,1 an officer of a

*Burt Neubome, Melvin L. Wulj, and Joel M. Gora filed a brief for 
the American Civil Liberties Union et al. as amici curiae urging affirmance. 

1 “If any party officer shall, after lawful notice of process, wilfully refuse 
or fail to appear before any court or judge, grand jury, legislative com-
mittee, officer, board or body authorized to conduct any hearing or 
inquiry concerning the conduct of his party office or the performance of 
his duties, or having appeared, shall refuse to testify or answer any 
relevant question, or shall refuse to sign a waiver of immunity against 
subsequent criminal prosecution, his term or tenure of office shall terminate,
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political party may be subpoenaed by a grand jury or other 
authorized tribunal and required to testify concerning his con-
duct of the party office he occupies. If the officer refuses to 
answer any question, or if he declines to waive immunity from 
the use of his testimony against him in a later prosecution, the 
statute immediately terminates his party office and prohibits 
him from holding any other party or public office for a period 
of five years.

In December 1975, appellee Patrick J. Cunningham (here-
after appellee) was subpoenaed pursuant to § 22 to appear and 
testify before a special grand jury authorized to investigate 
his conduct in the political offices he then held, which con-
sisted of four unsalaried elective positions in the Democratic 
Party of the State of New York.2 Appellee moved to quash 
the subpoena in the state courts, arguing in part that § 22 
violated his federal constitutional right to be free of compelled 
self-incrimination; his motion was denied. In re Cunningham 
n . Nadjari, 51 App. Div. 2d 927, 383 N. Y. S. 2d 311, aff’d, 
39 N. Y. 2d 314, 347 N. E. 2d 915 (1976). On April 12, 1976, 
he appeared before the grand jury in response to the subpoena. 
Appellee refused to sign a waiver of immunity form which 
would have waived his constitutional right not to be compelled 
to incriminate himself.3 Because § 22 is self-executing, appel-

such office shall be vacant and he shall be disqualified from holding any 
party or public office for a period of five years.” N. Y. Elec. Law § 22 
(McKinney 1964).

New York Election Law § 2 (9) (McKinney 1964) defines a party offi-
cer as “one who holds any party position or any party office whether 
by election, appointment or otherwise.” 

2 Appellee was chairman of the State Democratic Committee and the 
Bronx County Democratic Executive Committee, and a member of the 
Executive Committee of the New York State Democratic Committee and 
the Bronx County Democratic Executive Committee. We are advised 
that appellee has recently resigned as chairman of the state organization. 
He retains his other party offices.

3 In the absence of an effective waiver, New York law would have 
entitled appellee to transactional immunity from prosecution on all matters
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lee’s refusal to waive his constitutional immunity automatically 
divested him of all his party offices and activated the five-year 
ban on holding any public or party office.

The following day, appellee commenced this action in the 
United States District Court for the Southern District of 
New York. After hearing, the District Judge entered a tem-
porary restraining order against enforcement of § 22. A 
three-judge court was then convened, and that court granted 
appellee declaratory and permanent injunctive relief against 
enforcement of § 22 on the ground that it violated appellee’s 
Fifth and Fourteenth Amendment rights. We noted probable 
jurisdiction, 429 U. S. 893 (1976). We affirm.

(2)
We begin with the proposition that the Fifth Amendment 

privilege against compelled self-incrimination protects grand 

about which he testified. N. Y. Crim. Proc. Law §§ 50.10, 190.40, 190.45 
(McKinney 1971 and Supp. 1976-1977). As appellant concedes, how-
ever, Tr. of Oral Arg. 4-5, and as the record reflects, the State also insisted 
on a waiver of the more limited use immunity which we have held essen-
tial to protect Fifth Amendment rights. Kastigar n . United States, 406 
U. S. 441 (1972).

The waiver form which appellee’s counsel represents is presented to 
grand jury witnesses waives “all immunity and privileges which I would 
otherwise obtain under the provisions of the Constitution of the United 
States and of the State of New York” and further “consent [s] to the use 
against me of the testimony so given . . . upon any criminal trial, investi-
gation, prosecution or proceeding.” McKinney’s Forms for the Criminal 
Procedure Law § 190.45, Form 1 (1971). See N. Y. Crim. Proc. Law 
§ 190.45. Appellee’s refusal to sign this waiver form, pressed on him 
immediately before taking the oath, was in these circumstances an effective 
assertion of his Fifth Amendment privilege.

Of course, New York’s procedure in this regard is not constitutionally 
required. Rather than permit an assertion of the Fifth Amendment 
privilege to confer immunity with respect to all matters testified to 
before the grand jury, New York could, if it chose, require a witness 
to assert his constitutional privilege to the specific questions he deems 
potentially incriminating, withholding constitutional use immunity until 
the validity of the assertion is upheld.
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jury witnesses from being forced to give testimony which may 
later be used to convict them in a criminal proceeding. See, 
e. g., United States v. Washington, ante, at 186-187. Moreover, 
since the test is whether the testimony might later sub-
ject the witness to criminal prosecution, the privilege is avail-
able to a witness in a civil proceeding, as well as to a defend-
ant in a criminal prosecution. Malloy v. Hogan, 378 U. S. 1, 
11 (1964). In either situation the witness may “refuse to 
answer unless and until he is protected at least against the 
use of his compelled answers and evidence derived therefrom 
in any subsequent criminal case in which he is a defendant.” 
Lefkowitz v. Turley, 414 U. S. 70, 78 (1973).

Thus, when a State compels testimony by threatening to 
inflict potent sanctions unless the constitutional privilege 
is surrendered, that testimony is obtained in violation of the 
Fifth Amendment and cannot be used against the declarant in 
a subsequent criminal prosecution. In Garrity v. New Jersey, 
385 U. S. 493 (1967), for example, police officers under in-
vestigation were told that if they declined to answer poten-
tially incriminating questions they would be removed from 
office, but that any answers they did give could be used 
against them in a criminal prosecution. We held that state-
ments given under such circumstances were made involuntar-
ily and could not be used to convict the officers of crime.

Similarly, our cases have established that a State may not 
impose substantial penalties because a witness elects to exer-
cise his Fifth Amendment right not to give incriminating 
testimony against himself. In Gardner v. Broderick, 392 
U. S. 273 (1968), a police officer appearing before a grand 
jury investigating official corruption was subject to dis-
charge if he did not waive his Fifth Amendment privilege and 
answer, without immunity, all questions asked of him. When 
he refused, and his employment was terminated, this Court 
held that the officer could not be discharged solely for his 
refusal to forfeit the rights guaranteed him by the Fifth 
Amendment; the privilege against compelled self-incrimina-
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tion could not abide any “attempt, regardless of its ultimate 
effectiveness, to coerce a waiver of the immunity it confers on 
penalty of the loss of employment.” Id., at 279. Accord, 
Sanitation Men v. Sanitation Comm’r, 392 U. S. 280 (1968). 
At the same time, the Court provided for effectuation of the 
important public interest in securing from public employees an 
accounting of their public trust. Public employees may con-
stitutionally be discharged for refusing to answer potentially 
incriminating questions concerning their official duties if they 
have not been required to surrender their constitutional im-
munity. Gardner, supra, at 278-279.

We affirmed the teaching of Gardner more recently in Lef-
kowitz v. Turley, supra, where two architects who did occa-
sional work for the State of New York refused to waive their 
Fifth Amendment privilege before a grand jury investigating 
corruption in public contracting practices. State law pro-
vided that if a contractor refused to surrender his constitu-
tional privilege before a grand jury, his existing state contracts 
would be canceled, and he would be barred from future con-
tracts with the State for five years. The Court saw no consti-
tutional distinction between discharging a public employee and 
depriving an independent contractor of the opportunity to se-
cure public contracts; in both cases the State had sought to 
compel testimony by imposing a sanction as the price of in-
voking the Fifth Amendment right.

These cases settle that government cannot penalize asser-
tion of the constitutional privilege against compelled self-
incrimination by imposing sanctions to compel testimony 
which has not been immunized. It is true, as appellant 
points out, that our earlier cases were concerned with 
penalties having a substantial economic impact. But the 
touchstone of the Fifth Amendment is compulsion, and direct 
economic sanctions and imprisonment are not the only pen-
alties capable of forcing the self-incrimination which the 
Amendment forbids.
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(3)
Section 22 confronted appellee with grave consequences 

solely because he refused to waive immunity from prosecution 
and give self-incriminating testimony. Section 22 is therefore 
constitutionally indistinguishable from the coercive provisions 
we struck down in Gardner, Sanitation Men, and Turley. 
Appellee’s party offices carry substantial prestige and political 
influence, giving him a powerful voice in recommending or 
selecting candidates for office and in other political decisions. 
The threatened loss of such widely sought positions, with their 
power and perquisites, is inherently coercive. Additionally, 
compelled forfeiture of these posts diminishes appellee’s gen-
eral reputation in his community.

There are also economic consequences; appellee’s profes-
sional standing as a practicing lawyer would suffer by his 
removal from his political offices under these circumstances. 
Further, § 22 bars appellee from holding any other party or 
public office for five years. Many such offices carry substan-
tial compensation. Appellant argues that appellee has no 
enforceable property interest in future office, but neither did 
the architects in Turley have an enforceable claim to future 
government contracts. Nevertheless, we found that disqual-
ification from eligibility for such contracts was a substantial 
economic burden. In assessing the coercion which § 22 exerts, 
we must take into account potential economic benefits realis-
tically likely of attainment. Prudent persons weigh heavily 
such legally unenforceable prospects in making decisions; to 
that extent, removal of those prospects constitutes economic 
coercion.4

Section 22 is coercive for yet another reason: It requires 
appellee to forfeit one constitutionally protected right as the 

4 That appellee’s refusal to waive immunity and answer questions con-
cerning his conduct of office may have already damaged his reputation and 
standing is irrelevant to the issues in this case; it is inescapable that pub-
lic judgments are often made on such factors.
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price for exercising another. See Simmons v. United States, 
390 U. S. 377, 394 (1968). As an officer in a private political 
party, appellee is in a far different position from a government 
policymaking official holding office at the pleasure of the 
President or Governor. By depriving appellee of his offices, 
§ 22 impinges on his right to participate in private, voluntary 
political associations. That right is an important aspect of 
First Amendment freedom which this Court has consistently 
found entitled to constitutional protection. Kusper v. Pon- 
tikes, 414 U. S. 51 (1973); Williams v. Rhodes, 393 U. S. 23 
(1968).

Appellant argues that even if § 22 is violative of Fifth 
Amendment rights, the State’s overriding interest in preserv-
ing public confidence in the integrity of its political process 
justifies the constitutional infringement. We have already 
rejected the notion that citizens may be forced to incriminate 
themselves because it serves a governmental need. E. g., 
Lejkowitz v. Turley, 414 U. S., at 78-79. Government has 
compelling interests in maintaining an honest police force and 
civil service, but this Court did not permit those interests to 
justify infringement of Fifth Amendment rights in Garrity, 
Gardner, and Sanitation Men, where alternative methods of 
promoting state aims were no more apparent than here.5

(4)
It may be, as appellant contends, that “[a] State

5 Baxter v. Palmigiano, 425 U. S. 308 (1976), is not to the contrary. 
That case involved an administrative disciplinary proceeding in which the 
respondent was advised that he was not required to testify, but that if he 
chose to remain silent his silence could be considered against him. Baxter 
did no more than permit an inference to be drawn in a civil case from a 
party’s refusal to testify. Respondent’s silence in Baxter was only one 
of a number of factors to be considered by the finder of fact in as-
sessing a penalty, and was given no more probative value than the facts 
of the case warranted; here, refusal to waive the Fifth Amendment 
privilege leads automatically and without more to imposition of sanctions.



LEFKOWITZ v. CUNNINGHAM 809

801 Bre nn an , J., concurring in part

forced to choose between an accounting from or a prose-
cution of a party officer is in an intolerable position.” 
Brief for Appellant 12-13. But this dilemma is created by 
New York’s transactional immunity law, which immunizes 
grand jury witnesses from prosecution for any transaction 
about which they testify. The more limited use immunity 
required by the Fifth Amendment would permit the State 
to prosecute appellee for any crime of which he may be 
guilty in connection with his party office, provided only that 
his own compelled testimony is not used to convict him. 
Once proper use immunity is granted, the State may use its 
contempt powers to compel testimony concerning the conduct 
of public office, without forfeiting the opportunity to prosecute 
the witness on the basis of evidence derived from other sources.

Accordingly, the judgment is
Affirmed.

Mr . Justic e  Rehnqui st  took no part in the consideration 
or decision of this case.

Mr . Justice  Brennan , with whom Mr . Justice  Marsh all  
joins, concurring in part.

I join the Court’s judgment, for the reasons stated in 
Parts (1), (2), and (3) of its opinion. I cannot, however, 
join Part (4), because I continue to believe that “the Fifth 
Amendment privilege against self-incrimination requires that 
any jurisdiction that compels a man to incriminate himself 
grant him absolute immunity under its laws from prosecution 
for any transaction revealed in that testimony.” Piccirillo v. 
New York, 400 U. S. 548, 562 (1971) (Brennan , J., dissent-
ing). See also Kostigar n . United States, 406 U. S. 441, 462 
(1972) (Douglas, J., dissenting); id., at 467 (Marshall , J., 
dissenting). Moreover, even on the Court’s assumption that 
a lesser immunity is sufficient to satisfy the requirements of 
the Fifth Amendment, I question the propriety of the Court’s 
suggestion that the New York Legislature’s decision to grant 
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additional protection to the Fifth Amendment rights of grand 
jury witnesses was somehow contrary to the State’s best 
interests.

Mr . Justice  Stevens , dissenting.
The First Amendment protects the individual’s right to 

speak and to believe in accordance with the dictates of his 
own conscience. But if he believes in peace at any price 
and speaks out against a strong military, the President may 
decide not to nominate him for the office of Secretary of 
Defense. If he already occupies a comparable policymaking 
office, the President may remove him as a result of his 
exercise of First Amendment rights. The fact that the Con-
stitution protects the exercise of the right does not mean that 
it also protects the speaker’s “right” to hold high public 
office.1

The Fifth Amendment protects the individual’s right to 
remain silent. The central purpose of the privilege against 
compulsory self-incrimination is to avoid unfair criminal 
trials. It is an expression of our conviction that the defend-
ant in a criminal case must be presumed innocent, and that 
the State has the burden of proving guilt without resorting 
to an inquisition of the accused.2

1It is often incorrectly assumed that whenever an individual right is 
sufficiently important to receive constitutional protection, that protection 
implicitly guarantees that the exercise of the right shall be cost free. 
Nothing could be further from the truth. The right to representation by 
counsel of one’s choice, for example, may require the defendant in a 
criminal case to pay a staggering price to employ the lawyer he selects. 
Insistence on a jury trial may increase the cost of defense. The right to 
send one’s children to a private school, Meyer v. Nebraska, 262 U. S. 390, 
may be exercised only by one prepared to pay the associated tuition cost.

2E. Griswold, The Fifth Amendment Today 1-8 (1955); L. Levy, 
Origins of the Fifth Amendment: The Right Against Self-Incrimination 
(1968); Pittman, The Colonial and Constitutional History of the Privilege 
Against Self-Incrimination in America, 21 Va. L. Rev. 763 (1935). The
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Just as constitutionally protected speech may disclose a 
valid reason for terminating the speaker’s employment, so 
may constitutionally protected silence provide a valid reason 
for refusing or terminating employment in certain sensitive 
public positions. Thus a person nominated to an office which 
may not be filled without the consent of the Senate could 
exercise his right not to incriminate himself during questioning 
by a Senate committee, but no one would doubt the Senate’s 
constitutional power to withhold its consent for that very 
reason. Nor can there be any doubt concerning the Presi-
dent’s power to discharge any White House aide who might 
assert his Fifth Amendment privilege in response to a charge 
that he had used his office to conceal wrongdoing or to solicit 
illegal campaign contributions.

I see no reason why there should be any greater doubt 
concerning a state governor’s power to discharge an 
appointed member of his personal staff who asserts his Fifth 
Amendment privilege before a grand jury investigating ac-
cusations of influence peddling in state government.3 And 
since a constitutional limitation on the power of the “govern-
ment,” see ante, at 806, applies equally to the legislature and 
the executive, a statutory restriction is no more objectionable 
than an executive order.

My comments thus far have related to policymaking of-
ficials who seek or occupy positions which have no exact 
counterpart in the private sector of the economy. In our 
democracy, their power to govern is ultimately derived from, 
and dependent upon, the sanction of the citizenry they serve.

privilege has engendered a great deal of legal scholarship over the years. 
See Dean Griswold’s thoughtful review of the literature and of his own 
writings in The Right to be Let Alone, 55 Nw. U. L. Rev. 216 (1960). 
See also Friendly, The Fifth Amendment Tomorrow: The Case for Con-
stitutional Change, 37 U. Cin. L. Rev. 671, 706-708 (1968).

3 See, e. g., Scott v. Philadelphia Parking Auth., 402 Pa. 151, 154, 166 
A. 2d 278, 280-281 (I960); Mitchell v. Chester Housing Auth., 389 Pa. 
314, 328, 132 A. 2d 873, 880 (1957).
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Their performance in office not only must satisfy high stand-
ards of competence and efficiency but must also inspire con-
fidence in the integrity of their leadership.4 For that reason, 
conditions may appropriately be attached to the holding of 
high public office that would be entirely inappropriate for the 
vast majority of government employees whose work is not 
significantly different from that performed in the private 
sector.5

The Court has decided in the past that workers such as 
sanitation men employed by a state-chartered municipality 
may not be threatened with the loss of their livelihood in 
order to compel them to waive their privilege against self-
incrimination.6 Neither that decision, nor any in its line,7 
controls this case. For rules which protect the rights of 
government workers whose jobs are not fundamentally dif-
ferent from positions in other areas of society are not auto-
matically applicable to policymaking officials of government.8

4 Note, A Constitutional Analysis of the Spoils System, 57 Iowa L. Rev. 
1320, 1321 n. 12 (1972); Note, 17 Vill. L. Rev. 750, 753-754 (1972); 
Note, 26 Vand. L. Rev. 1090, 1092 n. 12 (1973).

A line of cases in the Seventh Circuit has addressed the distinction 
between policymaking and nonpolicymaking state employees, Indiana 
State Employees Assn., Inc. v. Negley, 501 F. 2d 1239 (1974); Adams v. 
Walker, 492 F. 2d 1003, 1007 (1974); Illinois State Employees Union, 
Council 34 n . Lewis, 473 F. 2d 561, 574 (1972), cert, denied, 410 U. S. 
928; Gould v. Walker, 356 F. Supp. 421 (ND Ill. 1973). See Pickering n . 
Board of Education, 391 U. S. 563, 570, and n. 3.

5 See Orloff n . Willoughby, 345 U. S. 83, 90-92; Napolitano n . Ward, 
457 F. 2d 279 (CA7 1972).

6 Sanitation Men v. Sanitation Comm’r, 392 U. S. 280.
7 Lefkowitz v. Turley, 414 U. S. 70; Gardner v. Broderick, 392 U. S. 

273; Garrity n . New Jersey, 385 U. S. 493.
8 Cf. Elrod n . Burns, 427 U. S. 347, 367-368 (plurality opinion); 

Sugarman n . Dougall, 413 U. S. 634, 642-643; United Public Workers v. 
Mitchell, 330 U. S. 75, 115, 122-123 (Douglas, J., dissenting in part); 
Myers n . United States, 272 U. S. 52, 240-241 (Brandeis, J. dissenting); 
Indiana State Employees Assn., Inc. n . Negley, supra; Mow Sun Wong v.
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Appellee Cunningham (hereinafter appellee) is a policymak-
ing official occupying a sensitive position in the government of 
the State of New York. He is chairman of the State Demo-
cratic Committee and of the Bronx County Democratic Execu-
tive Committee. By virtue of holding those party positions 
he performs several important statutory offices for the State of 
New York.9 If “heed is to be given to the realities of political 
life, [he is one of] the instruments by which government 
becomes a living thing.” Nixon v. Condon, 286 U. S. 73, 84. 
The leaders of a major political party “are not acting in mat-
ters of merely private concern like the directors or agents of 
business corporations. They are acting in matters of high 
public interest, matters intimately connected with the capacity 
of government to exercise its functions unbrokenly and 
smoothly.” Id., at 88.

The State has a legitimate interest, not only in preventing 
actual corruption, but also in avoiding the appearance of 
corruption10 among those it favors with sensitive, policy- 
making office. If such a person wishes to exercise his consti-
tutional right to remain silent and refuses to waive his 
privilege against compulsory self-incrimination, I see no rea-

H ampton, 500 F. 2d 1031, 1040 (CA9 1974), aff’d, 426 U. S. 88, 95-96; 
Leonard v. Douglas, 116 U. S. App. D. C. 136, 321 F. 2d 749 (1963). 

9 Appellee selects nominees for commissioner of the State Board of 
Elections which administers New York elections, N. Y. Elec. Law § 468 
(McKinney Supp. 1976-1977). He has similar powers with respect to 
local election officers, §§31, 40, 45 (McKinney 1964). The committees 
he chairs have the power to designate candidates for office in party 
primary elections, § 131 (2), to fill vacancies which occur in the party slate 
in Bronx County, §§ 131, 140, and to nominate Democratic electors for the 
offices of President and Vice President of the United States, § 131 (1).

10 See Buckley v. 'Valeo, 424 U. S. 1, 25-27. To the extent that it 
legitimizes the Government’s concern with the integrity of the election 
process, Buckley is particularly apposite here. The majority of the 
appellee’s statutory powers concern the administration and enforce-
ment of New York’s election laws.
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son why the State should not have the power to remove him 
from office.11

I recognize that procedures are available by which the 
State may compel any of its employees to render an accounting 
of his or her office in exchange for a grant of immunity.12

11 Of course, it may not do so because it wishes to punish him for the 
exercise of his right, or as a substitute punishment for the crimes of which 
he might be suspected. But the State does have a legitimate interest in 
the integrity, and in the appearance of integrity, of those serving in its 
governing core. Cf. In re Daley, 549 F. 2d 469, 474-477 (CA7 1977).

Appellee’s removal from a statutorily recognized state political office 
does not deprive him of his right to associate for political reasons, see 
ante, at 807-808. The impact on this right is surely no more significant 
than the impact of the statute on his privilege against compulsory 
self-incrimination. For § 22 leaves appellee free to participate in 
Democratic Party political activities in all the capacities recognized as 
protected by our right-to-associate cases.

Nor does this case present the question whether the imposition of 
the five-year ban on holding state office contained in § 22 may be invalid 
as a penalty.

12 The failure to tender immunity was the critical missing element which 
invalidated the discharges of the policeman in Gardner n . Broderick, 392 
U. S. 273, and the sanitation men in Sanitation Men n . Sanitation Comm’r, 
392 U. S. 280, 284-285:
“If appellant, a policeman, had refused to answer questions specifically, 
directly, and narrowly relating to the performance of his official duties, 
without being required to waive his immunity with respect to the use of 
his answers or the fruits thereof in a criminal prosecution of himself, 
Garrity x. New Jersey, supra, the privilege against self-incrimination would 
not have been a bar to his dismissal.” Gardner n . Broderick, supra, at 
278.
I recognize that Gardner n . Broderick and Garrity v. New Jersey, 385 
U. S. 493, make it clear that law enforcement officers are indistinguishable 
from other government employees as far as the privilege against compul-
sory self-incrimination is concerned. In view of the large measure of 
state power and public trust we grant our police, I am not sure that I 
would have joined those decisions. But extension of the largest measure 
of the Fifth Amendment privilege to the police does not require its further 
extension to this case. See supra, at 812 (text to n. 7).
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But the availability of that alternative does not require us 
to conclude that our highest public officers may refuse to 
respond to legitimate inquiries and remain in office unless they 
are first granted immunity from criminal prosecution. The 
Fifth Amendment does not require the State to pay such a 
price to effect the removal of an officer whose claim of priv-
ilege can only erode the public’s confidence in its government.

The New York statute, if enforced, will require the state 
chairman to make a choice between silence and public service. 
Appellee was on notice on this possibility when he accepted 
his offices.13 He has an unquestioned constitutional right 
to choose either alternative. The choice may indeed be a 
difficult one for him to make. In constitutional terms, how-
ever, I see no difference between his choice and that con-
fronted by many other public-spirited citizens who are at 
once asked to serve their country and to respond publicly 
to any suggestion of wrongdoing that may be advanced by 
any hostile or curious witness. The fact that such a choice 
may be difficult is not a reason for saying that the State 
has no power to require an officeholder or officeseeker to 
make it.

I respectfully dissent.

13 Section 22 was enacted in 1949, years before appellee gained his 
chairmanships.
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SMITH, ADMINISTRATOR, NEW YORK CITY HUMAN 
RESOURCES ADMINISTRATION, et  al . v . OR-

GANIZATION OF FOSTER FAMILIES FOR
EQUALITY & REFORM et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK

No. 76-180. Argued March 21, 1977—Decided June 13, 1977*

In this litigation appellees, individual foster parents and a foster parents 
organization, sought declaratory and injunctive relief against New 
York State and New York City officials, alleging that the statutory 
and regulatory procedures for removal of foster children from foster 
homes violated the Due Process and Equal Protection Clauses of the 
Fourteenth Amendment. Under the New York Social Services Law 
the authorized placement agency has discretion to remove the child 
from the foster home, and regulations provide for 10 days’ advance 
notice of removal. Objecting foster parents may request a conference 
with the Social Services Department where the foster parent may appear 
with counsel to be advised of the reasons for removal and to submit 
opposing reasons. Within five days after the conference the agency 
official must render a written decision and send notice to the foster 
parent and agency. If the child is removed after the conference the 
foster parent may appeal to the Department of Social Services, where 
a full adversary administrative hearing takes place, and the resultant 
determination is subject to judicial review. Removal is not stayed 
pending the hearing and judicial review. New York City provides 
additional procedures (SSC Procedure No. 5) to the foregoing statewide 
scheme, under which in lieu of or in addition to the conference 
the foster parents are entitled to a full trial-type preremoval hearing 
if the child is being transferred to another foster home. An additional 
statewide procedure is provided by N. Y. Soc. Serv. Law § 392 whereby 
a foster parent may obtain preremoval judicial review of an agency

*Together with No. 76-183, Shapiro, Executive Director, New York 
State Board of Social Welfare, et al. v. Organization of Foster Families 
for Equality & Reform et al.; No. 76-5193, Rodriguez et al. n . Organiza-
tion of Foster Families for Equality & Reform et al.; and No. 76-5200, 
Gandy et al. v. Organization of Foster Families for Equality & Reform 
et al., also on appeal from the same court.
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decision to remove a child who has been in foster care for 18 months 
or more. The District Court held that the State’s preremoval proce-
dures are constitutionally defective and that “before a foster child 
can be peremptorily transferred ... to another foster home or to 
the natural parents ... he is entitled to [an administrative] hearing 
at which all concerned parties may present any relevant informa-
tion . . . .” Such a hearing would be held automatically, and before an 
officer free from contact with the removal decision who could order that 
the child remain with the foster parents. Appellees contended that 
when a child has lived in a foster home for a year or more a psychologi-
cal tie is created between the child and the foster parents that constitutes 
the foster family the child’s “psychological family,” giving the family 
a “liberty interest” in its survival as a unit that is protected by the 
Fourteenth Amendment. The District Court, avoiding the “novel” 
question of whether the foster home is entitled to the same constitu-
tional deference as the biological family, held that the foster child 
had an independent right to be heard before being condemned to 
suffer “grievous loss.” Held:

1. The District Court erred in finding that the “grievous loss” to 
the foster child resulting from an improvident removal decision impli-
cated the due process guarantee, as the determining factor is the 
nature of the interest involved rather than its weight. Meachum v. 
Fano, 427 U. S. 215, 224; Board of Regents n . Roth, 408 U. S. 564, 
570-571. Pp. 840-841.

2. The challenged procedures are constitutionally adequate even were 
it to be assumed that appellees have a protected “liberty interest” 
under the Fourteenth Amendment. The procedures employed by the 
State and New York City satisfy the standards for determining the 
sufficiency of procedural protections, taking into consideration the factors 
enumerated in Mathews v. Eldridge, 424 U. S. 319, 335: (1) the 
private interest that will be affected by the official action; (2) the 
risk of an erroneous deprivation of such interest through the procedures 
used, and the probable value, if any, of additional or substitute 
procedural safeguards; and (3) the government’s interest, including the 
function involved and the fiscal and administrative burdens that the addi-
tional or substitute procedural requirement would entail. Pp. 847-856.

418 F. Supp. 277, reversed.

Bren na n , J., delivered the opinion of the Court, in which Whi te , 
Mar sha ll , Bla ck mun , Pow ell , and Stev ens , JJ., joined. Stewa rt , J., 
filed an opinion concurring in the judgment, in which Bur ge r , C. J., and 
Reh nq ui st , J., joined, post, p. 856.



818 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

Maria L. Marcus, Assistant Attorney General of New York, 
argued the cause for appellants in Nos. 76-180 and 76-183. 
With her on the briefs for appellants in No. 76-183 were Louis 
J. Lefkowitz, Attorney General, Samuel A. Hirshowitz, First 
Assistant Attorney General, and Mark C. Rutzick, Assistant 
Attorney General. W. Bernard Richland, Leonard Koerner, 
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Appellees, individual foster parents1 and an organization of 

foster parents, brought this civil rights class action pursuant 
to 42 U. S. C. § 1983 in the United States District Court for

■\Paul Piersma filed a brief for the National Juvenile Law Center as 
amicus curiae urging reversal.

Joseph Goldstein, Sonja Goldstein, Robert A. Burt, Paul D. Gewirtz, 
and Stephen Wizner filed a brief for A Group of Concerned Persons for 
Children as amici curiae urging affirmance.

Briefs of amici curiae were filed by William B. Haley for the Community 
Service Society of New York; by Michael J. Dale, Gene B. Mechanic, 
and Carol Sherman for the Legal Aid Society of New York City, Juvenile 
Rights Division; and by Herbert Teitelbaum for the Puerto Rican Family 
Institute, Inc., et al.

1 Appellee Madeleine Smith is the foster parent with whom Eric and 
Danielle Gandy have been placed since 1970. The Gandy children, who 
are now 12 and 9 years old respectively, were voluntarily placed in foster 
care by their natural mother in 1968, and have had no contact with her 
at least since being placed with Mrs. Smith. The foster-care agency has 
sought to remove the children from Mrs. Smith’s care because her arthritis, 
in the agency’s judgment, makes it difficult for her to continue to pro-
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the Southern District of New York, on their own behalf and 
on behalf of children for whom they have provided homes 
for a year or more. They sought declaratory and injunctive 
relief against New York State and New York City officials,2 

vide adequate care. A foster-care review proceeding under N. Y. Soc. 
Serv. Law §392 (McKinney 1976), see infra, at 831-832, resulted in an 
order, subsequent to the decision of the District Court, directing that foster 
care be continued and apparently contemplating, though not specifically 
ordering, that the children will remain in Mrs. Smith’s care. In re Gandy, 
Nos. K-2663/74S, K-2664/74S (Fam. Ct. N. Y. Cty., Nov. 22, 1976).

Appellees Ralph and Christiane Goldberg were the foster parents of 
Rafael Serrano, now 14. His parents placed him in foster care volun-
tarily in 1969 after an abuse complaint was filed against them. It is al-
leged that the agency supervising the placement had informally indicated 
to Mr. and Mrs. Goldberg that it intended to transfer Rafael to the home 
of his aunt in contemplation of permanent placement. This effort has 
apparently failed. A petition for foster-care review under Soc. Serv. Law 
§ 392 filed by the agency alleges that the Goldbergs are now separated, 
Mrs. Goldberg having moved out of the house, taking her own child but 
leaving Rafael. The child is now in a residential treatment center, where 
Mr. Goldberg continues to visit him. App. to Reply Brief for Appellants 
in No. 76-180.

Appellees Walter and Dorothy Lhotan were foster parents of the four 
Wallace sisters, who were voluntarily placed in foster care by their mother 
in 1970. The two older girls were placed with the Lhotans in that year, 
their two younger sisters in 1972. In June 1974, the Lhotans were 
informed that the agency had decided to return the two younger girls to 
their mother and transfer the two older girls to another foster home. The 
agency apparently felt that the Lhotans were too emotionally involved with 
the girls and were damaging the agency’s efforts to prepare them to return 
to their mother. The state courts have ordered that all the Wallace 
children be returned to their mother, State ex rel. Wallace v. Lhotan, 51 
App. Div. 2d 252, 380 N. Y. S. 2d 250, appeal dismissed and leave to 
appeal denied, 39 N. Y. 2d 705 (1976). We are told that the children 
have been returned and are adjusting successfully. Reply Brief for 
Appellants in No. 76-5200, pp. la-lOa.

2 Defendants in the District Court included various New York State 
and New York City child welfare officials, and officials of a voluntary 
child-care agency and the Nassau County Department of Social Services. 
The latter two defendants have not appealed.
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alleging that the procedures governing the removal of foster 
children from foster homes provided in N. Y. Soc. Serv. Law 
§§ 383 (2) and 400 (McKinney 1976), and in 18 N. Y. C. R. R. 
§450.14 (1974) violated the Due Process and Equal Protec-
tion Clauses of the Fourteenth Amendment.3 The District

3 New York Soc. Serv. Law §383 (2) (McKinney 1976) provides:
“The custody of a child placed out or boarded out and not legally 

adopted or for whom legal guardianship has not been granted shall be 
vested during his minority, or until discharged by such authorized agency 
from its care and supervision, in the authorized agency placing out or 
boarding out such child and any such authorized agency may in its discre-
tion remove such child from the home where placed or boarded.”

New York Soc. Serv. Law § 400 (McKinney 1976) provides:
“Removal of children

“1. When any child shall have been placed in an institution or in a 
family home by a commissioner of public welfare or a city public welfare 
officer, the commissioner or city public welfare officer may remove such 
child from such institution or family home and make such disposition of 
such child as is provided by law.

“2. Any person aggrieved by such decision of the commissioner of 
public welfare or city welfare officer may appeal to the department, which 
upon receipt of the appeal shall review the case, shall give the person 
making the appeal an opportunity for a fair hearing thereon and within 
thirty days render its decision. The department may also, on its own 
motions, review any such decision made by the public welfare official. 
The department may make such additional investigation as it may deem 
necessary. All decisions of the department shall be binding upon the 
public welfare district involved and shall be complied with by the public 
welfare officials thereof.”

Title 18 N. Y. C. R. R. §450.14, which was renumbered §450.10 as of 
September 18, 1974, provides:

“Removal from foster family care, (a) Whenever a social services 
official of another authorized agency acting on his behalf proposes to 
remove a child in foster family care from the foster family home, he 
or such other authorized agency, as may be appropriate, shall notify 
the foster family parents, in writing of the intention to remove such 
child at least 10 days prior to the proposed effective date of such removal, 
except where the health or safety of the child requires that he be removed 
immediately from the foster family home. Such notification shall further
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Court appointed independent counsel for the foster children to 
forestall any possibility of conflict between their interests and 
the interests asserted by the foster parents.4 A group of

advise the foster family parents that they may request a conference with 
the social services official or a designated employee of his social services 
department at which time they may appear, with or without a repre-
sentative to have the proposed action reviewed, be advised of the reasons 
therefor and be afforded an opportunity to submit reasons why the child 
should not be removed. Each social services official shall instruct and 
require any authorized agency acting on his behalf to furnish notice in 
accordance with the provisions of this section. Foster parents who do 
not object to the removal of the child from their home may waive in 
writing their right to the 10 day notice, provided, however, that such 
waiver shall not be executed prior to the social services official’s deter-
mination to remove the child from the foster home and notifying the 
foster parents thereof.

“(b) Upon the receipt of a request for such conference, the social serv-
ices official shall set a time and place for such conference to be held 
within 10 days of receipt of such request and shall send written notice of 
such conference to the foster family parents and their representative, if 
any, and to the authorized agency, if any, at least five days prior to the 
date of such conference.

“(c) The social services official shall render and issue his decision as 
expeditiously as possible but not later than five days after the conference 
and shall send a written notice of his decision to the foster family parents 
and their representative, if any, and to the authorized agency, if any. 
Such decision shall advise the foster family parents of their right to appeal 
to the department and request a fair hearing in accordance with section 
400 of the Social Services Law.

“(d) In the event there is a request for a conference, the child shall 
not be removed from the foster family home until at least three days 
after the notice of decision is sent, or prior to the proposed effective date 
of removal, whichever occurs later.

“(e) In any agreement for foster care between a social services official 
or another authorized agency acting on his behalf and foster parents, 
there shall be contained therein a statement of a foster parent’s rights 
provided under this section.”

4 Joint App. to Jurisdictional Statements 54a. See Organization of 
Foster Families n . Dumpson, 418 F. Supp. 277, 278 (SDNY 1976). 
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natural mothers of children in foster care5 were granted leave 
to intervene6 on behalf of themselves and others similarly 
situated.7

A divided three-judge District Court concluded that “the 
pre-removal procedures presently employed by the State are 
constitutionally defective,” holding that “before a foster child 
can be peremptorily transferred from the foster home in 
which he has been living, be it to another foster home or to the 
natural parents who initially placed him in foster care, he is 
entitled to a hearing at which all concerned parties may 
present any relevant information to the administrative deci-
sionmaker charged with determining the future placement of 
the child,” Organization of Foster Families v. Dumpson, 418 
F. Supp. 277, 282 (1976). Four appeals to this Court were 
taken from the ensuing judgment declaring the challenged 
statutes unconstitutional and permanently enjoining their

5 Intervenor Naomi Rodriguez, who is blind, placed her newborn son 
Edwin in foster care in 1973 because of marital difficulties. When Mrs. 
Rodriguez separated from her husband three months later, she sought 
return of her child. Her efforts over the next nine months to obtain 
return of the child were resisted by the agency, apparently because it 
felt her handicap prevented her from providing adequate care. Even-
tually, she sought return of her child in the state courts, and finally 
prevailed, three years after she first sought return of the child. Rodriguez 
v. Dumpson, 52 App. Div. 2d 299, 383 N. Y. S. 2d 833 (1976). The 
other named intervenors describe similar instances of voluntary place-
ments during family emergencies followed by lengthy and frustrating at-
tempts to get their children back.

6 The intervening natural parents argue in this Court that the District 
Court erred in not permitting them to raise certain defenses. In view 
of our disposition of the case, we find it unnecessary to reach this issue.

7 In an opinion handed down at the same time as its decision on the 
merits, the District Court granted class certification to appellee foster 
parents, the named children, and the intervening natural parents. Joint 
App. to Jurisdictional Statements 42a. See Organization of Foster Fami-
lies n . Dumpson, supra, at 278 n. 3. Appellants in No. 76-5193 challenge 
the class certification of the children. We perceive no error.
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enforcement. The New York City officials are appellants in 
No. 76-180. The New York State officials are appellants in 
No. 76-183. Independent counsel appointed for the foster 
children appeals on their behalf in No. 76-5200. The inter-
vening natural mothers are appellants in No. 76-5193. We 
noted probable jurisdiction of the four appeals. 429 U. S. 883 
(1976). We reverse.

I
A detailed outline of the New York statutory system regu-

lating foster care is a necessary preface to a discussion of the 
constitutional questions presented.

A
The expressed central policy of the New York system 

is that “it is generally desirable for the child to remain 
with or be returned to the natural parent because the child’s 
need for a normal family life will usually best be met in 
the natural home, and . . . parents are entitled to bring up 
their own children unless the best interests of the child 
would be thereby endangered,” Soc. Serv. Law § 384-b (l)(a) 
(ii) (McKinney Supp. 1976-1977). But the State has opted 
for foster care as one response to those situations where the 
natural parents are unable to provide the “positive, nurturing 
family relationships” and “normal family life in a permanent 
home” that offer “the best opportunity for children to develop 
and thrive.” §§ 384-b (l)(b), (l)(a)(i).

Foster care has been defined as “[a] child welfare service 
which provides substitute family care for a planned period 
for a child when his own family cannot care for him for a 
temporary or extended period, and when adoption is neither 
desirable nor possible.” Child Welfare League of America, 
Standards for Foster Family Care Service 5 (1959).8 Thus, 

8 The term “foster care” is often used more generally to apply to any 
type of care that substitutes others for the natural parent in the parental 
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the distinctive features of foster care are, first, “that it is care 
in a family, it is noninstitutional substitute care,” and, second, 
“that it is for a planned period—either temporary or extended. 
This is unlike adoptive placement, which implies a permanent 
substitution of one home for another.” Kadushin 355.

Under the New York scheme children may be placed in 
foster care either by voluntary placement or by court order. 
Most foster-care placements are voluntary.9 They occur 
when physical or mental illness, economic problems, or other 
family crises make it impossible for natural parents, particu-
larly single parents, to provide a stable home life for their 
children for some limited period.10 Resort to such placements

role, including group homes, adoptive homes, and institutions, as well as 
foster family homes. A. Kadushin, Child Welfare Services 355 (1967) 
(hereafter Kadushin). Cf. Mnookin, Foster Care—In Whose Best Inter-
ests?, 43 Harv. Educ. Rev. 599, 600 (1973) (hereafter Mnookin I). Since 
this case is only concerned with children in foster family homes, the term 
will generally be used here in the more restricted sense defined in the 
text.

9 The record indicates that as many as 80% of the children in foster 
care in New York City are voluntarily placed. Deposition of Prof. 
David Fanshel, App. 178a. But cf. Child Welfare Information Serv-
ices, Characteristics of Children in Foster Care, New York City Reports, 
Table No. 11 (Dec. 31, 1976). Other studies from New York and else-
where variously estimate the percentage of voluntary placements between 
50% and 90%. See, e. g., Mnookin I 601; Areen, Intervention Between 
Parent and Child: A Reappraisal of the State’s Role in Child Neglect and 
Abuse Cases, 63 Geo. L. J. 887, 921-922, and n. 185 (1975); Levine, 
Caveat Parens: A Demystification of the Child Protection System, 35 
IT. Pitt. L. Rev. 1, 29 (1973).

10 Experienced commentators have suggested that typical parents in 
this situation might be “[a] divorced parent in a financial bind, an unwed 
adolescent mother still too immature to rear a child, or a welfare mother 
confronted with hospitalization and therefore temporarily incapable of 
caring for her child.” Weiss & Chase, The Case for Repeal of Section 
383 of the New York Social Services Law, 4 Colum. Human Rights L. Rev. 
325, 326 (1972). A leading text on child-care services suggests that 
“L'ffamily disruption, marginal economic circumstances, and poor health”
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is almost compelled when it is not possible in such circum-
stance to place the child with a relative or friend, or to pay 
for the services of a homemaker or boarding school.

Voluntary placement requires the signing of a written 
agreement by the natural parent or guardian, transferring 
the care and custody of the child to an authorized child wel-
fare agency.11 N. Y. Soc. Serv. Law § 384-a (1) (McKinney 
Supp. 1976-1977). Although by statute the terms of such 
agreements are open to negotiation, § 384-a (2) (a), it is con-
tended that agencies require execution of standardized forms. 
Brief for Appellants in No. 76-5193, p. 25 n. 17. See App. 
63a-64a, 65a-67a. The agreement may provide for return of 
the child to the natural parent at a specified date or upon 
occurrence of a particular event, and if it does not, the child 
must be returned by the agency, in the absence of a court 
order, within 20 days of notice from the parent. § 384-a 
(2) (a).12

are principal factors leading to placement of children in foster care. 
Kadushin 366. Other studies suggest, however, that neglect, abuse, aban-
donment and exploitation of children, which presumably account for 
most of the children who enter foster care by court order, see infra, at 
828, are also involved in many cases of voluntary placement. See infra, 
at 834; Kadushin 366.

11 “Authorized agency” is defined in N. Y. Soc. Serv. Law §371 (10) 
(McKinney 1976) and “includes any local public welfare children’s bureau, 
such as the defendants New York City Bureau of Child Welfare and 
Nassau County Children’s Bureau, and any voluntary child-care agency 
under the supervision of the New York State Board of Social Welfare, 
such as the defendant Catholic Guardian Society of New York.” 418 F. 
Supp., at 278 n. 5.

An amicus curiae brief states that in New York City, 85% of the 
children in foster care are placed with voluntary child-care agencies licensed 
by the State, while most children in foster care outside New York City 
are placed directly with the local Department of Social Services. Brief for 
Legal Aid Society of City of New York, Juvenile Rights Division, as 
Amicus Curiae 14 n. 22.

12 Before enactment of § 384-a in 1975, the natural parent who had 
voluntarily placed a child in foster care had no automatic right to return



826 OCTOBER TERM, 1976

Opinion of the Court 431U. S.

The agency may maintain the child in an institutional set-
ting, §§ 374r-b, 374-c, 374-d (McKinney 1976), but more 
commonly acts under its authority to “place out and board 
out” children in foster homes. § 374 (I).13 Foster parents, 
who are licensed by the State or an authorized foster-care 
agency, §§ 376, 377, provide care under a contractual arrange-
ment with the agency, and are compensated for their services. 
See 18 N. Y. C. R. R. §§ 606.2, 606.6 (1977); App. 76a, 81a. 
The typical contract expressly reserves the right of the agency 
to remove the child on request. 418 F. Supp., at 281; App. 
76a, 79a. See N. Y. Soc. Serv. Law § 383 (2) (McKinney 
1976).14 Conversely, the foster parent may cancel the agree-
ment at will.15

The New York system divides parental functions among 
agency, foster parents, and natural parents, and the definitions 
of the respective roles are often complex and often unclear.18 

of the child. If the agency refused consent for the return of the child 
to the parent, the parent’s only remedy was to seek a writ of habeas 
corpus. N. Y. Civ. Prac. Law § 7001 et seq. (McKinney 1963); N. Y. 
Family Court Act §651 (McKinney 1975). When the parent did not 
invoke this remedy, the child would remain in foster care. See Weiss & 
Chase, supra, n. 10, at 326-327, 333-334.

13 The record indicates that at the end of 1973, of 48,812 children in 
foster care under the supervision of the New York State Board of Social 
Welfare and the New York State Department of Social Services, 35,287 
(about 72%) were placed in foster family homes, and the rest in institu-
tions or other facilities. App. 117a.

14 Such contractual provisions are apparently also characteristic of foster-
care arrangements in other States. See, e. g., Mnookin I 610.

15 See, e. g., the case of appellees Ralph and Christiane Goldberg, n. 1, 
supra. Evidence in the record indicates that as many as one-third of all 
transfers within the foster-care system are at the request of the foster 
parents. Affidavit of Carol J. Parry, App. 90a.

16 The resulting confusion not only produces anomalous legal relation-
ships but also affects the child’s emotional status. The foster child’s
loyalties, emotional involvements, and responsibilities are often divided 
among three adult authority figures—the natural parents, the foster 
parent, and the social worker representing the foster-care agency. See,
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The law transfers “care and custody” to the agency, § 384-a; 
see also § 383 (2), but day-to-day supervision of the child and 
his activities, and most of the functions ordinarily associated 
with legal custody, are the responsibility of the foster parent.17 
Nevertheless, agency supervision of the performance of the 
foster parents takes forms indicating that the foster parent 
does not have the full authority of a legal custodian.18 More-
over, the natural parent’s placement of the child with the 
agency does not surrender legal guardianship;19 the parent

e. g., Kadushin 387-389; see also Mnookin I 624; Wald, State Interven-
tion on Behalf of “Neglected” Children: Standards for Removal of Chil-
dren from Their Homes, Monitoring the Status of Children in Foster Care, 
and Termination of Parental Rights, 28 Stan. L. Rev. 623, 645 (1976) 
(hereafter Wald); E. Weinstein, The Self-Image of the Foster Child 15 
(1960).

17 “Legal custody is concerned with the rights and duties of the person 
(usually the parent) having custody to provide for the child’s daily needs— 
to feed him, clothe him, provide shelter, put him to bed, send him to 
school, see that he washes his face and brushes his teeth.” Kadushin 
354r-355. Obviously, performance of these functions directly by a state 
agency is impractical.

18 “The agency sets limits and advances directives as to how the foster 
parents are to behave toward the child—a situation not normally encoun-
tered by natural parents. The shared control and responsibility for the 
child is clearly set forth in the instruction pamphlets issued to foster 
parents.” Id., at 394. Agencies frequently prohibit corporal punishment; 
require that children over a certain age be given an allowance; forbid 
changes in the child’s sleeping arrangements or vacations out of State 
without agency approval; require the foster parent to discuss the child’s 
behavioral problems with the agency. Id., at 394-395. Furthermore, 
since the cost of supporting the child is bome by the agency, the respon-
sibility, as well as the authority, of the foster parent is shared with the 
agency. Ibid.

19 Voluntary placement in foster care is entirely distinct from the “sur-
render” of both “the guardianship of the person and the custody” of a 
child under Soc. Serv. Law § 384, which frees the child for adoption. 
§384 (2). “Adoption is the legal proceeding whereby a person takes 
another person into the legal relation of child and thereby acquires the 
rights and incurs the responsibilities of parent in respect of such other
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retains authority to act with respect to the child in certain 
circumstances.20 The natural parent has not only the right 
but the obligation to visit the foster child and plan for his 
future; failure of a parent with capacity to fulfill the obliga-
tion for more than a year can result in a court order termi-
nating the parent’s rights on the ground of neglect. §§ 384—b 
(4), (7). See also § 384-b (5); N. Y. Dorn. Rei. Law § 111 
(McKinney Supp. 1976-1977); N. Y. Family Court Act § 611 
(McKinney Supp. 1976-1977).21

Children may also enter foster care by court order. The 
Family Court may order that a child be placed in the custody 
of an authorized child-care agency after a full adversary judi-
cial hearing under Art. 10 of the New York Family Court Act, 
if it is found that the child has been abused or neglected by 
his natural parents. §§ 1052, 1055. In addition, a minor 
adjudicated a juvenile delinquent, or “person in need of super-
vision” may be placed by the court with an agency. §§ 753, 
754, 756. The consequences of foster-care placement by court 
order do not differ substantially from those for children volun-
tarily placed, except that the parent is not entitled to return 
of the child on demand pursuant to Soc. Serv. Law § 384-a (2) 
(a); termination of foster care must then be consented to by 
the court. § 383 (I).22

person.” N. Y. Dom. Rei. Law § 110 (McKinney 1964). A child may also 
be freed for adoption by abandonment or consent. § 111 (McKinney 
Supp. 1976-1977); Soc. Serv. Law § 384-b.

20 “[Although the agency usually obtains legal custody in foster family 
care, the child still legally 'belongs’ to the parent and the parent retains 
guardianship. This means that, for some crucial aspects of the child’s 
life, the agency has no authority to act. Only the parent can consent to 
surgery for the child, or consent to his marriage, or permit his enlistment 
in the armed forces, or represent him at law.” Kadushin 355. But see 
Soc. Serv. Law § 383-b.

21 The agreement transferring custody to the agency must inform the 
parent of these obligations. §§ 384-a (2) (c) (iii), (iv).

22 The Family Court is also empowered permanently to sever the ties



SMITH v. ORGANIZATION OF FOSTER FAMILIES 829

816 Opinion of the Court

B
The provisions of the scheme specifically at issue in this 

litigation come into play when the agency having legal cus-
tody determines to remove the foster child from the foster 
home, either because it has determined that it would be in 
the child’s best interests to transfer him to some other foster 
home, or to return the child to his natural parents in accord-
ance with the statute or placement agreement. Most children 
are removed in order to be transferred to another foster home.23 
The procedures by which foster parents may challenge a re-
moval made for that purpose differ somewhat from those where 
the removal is made to return the child to his natural parent.

Section 383 (2), n. 3, supra, provides that the “authorized 
agency placing out or boarding [a foster] child . . . may in 
its discretion remove such child from the home where placed 
or boarded.” Administrative regulations implement this pro-
vision. The agency is required, except in emergencies, to 
notify the foster parents in writing 10 days in advance of any 
removal. 18 N. Y. C. R. R. § 450.10 (a) (1976).24 The 
notice advises the foster parents that if they object to the 
child’s removal they may request a “conference” with the 
Social Services Department. Ibid. The department schedules 
requested conferences within 10 days of the receipt of the 
request. §450.10 (b). The foster parent may appear with 
counsel at the conference, where he will “be advised of the

of parent and child if the parent fails to maintain contact with the child 
while in foster care. § 384-b (4)-(7). See supra, at 828, and n. 21.

23 The record shows that in 1973-1974 approximately 80% of the 
children removed from foster homes in New York State after living in the 
foster home for one year or more were transferred to another foster place-
ment. Thirteen percent were returned to the biological parents, and 7% 
were adopted. Tr. of Oral Arg. 34; Brief for Appellees 20.

24 This regulation, set out in full in n. 3, supra, was formerly numbered 
18 N. Y. C. R. R. §450.14, and is referred to by that number in the 
opinion of the District Court.
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reasons [for the removal of the child] and be afforded an 
opportunity to submit reasons why the child should not be 
removed.” § 450.10 (a).25 The official must render a decision 
in writing within five days after the close of the conference, 
and send notice of his decision to the foster parents and the 
agency. § 450.10 (c). The proposed removal is stayed pend-
ing the outcome of the conference. §450.10 (d).

If the child is removed after the conference, the foster 
parent may appeal to the Department of Social Services for a 
“fair hearing,” that is, a full adversary administrative hearing, 
under Soc. Serv. Law § 400,26 the determination of which is 
subject to judicial review under N. Y. Civ. Prac. Law § 7801 
et seq. (McKinney 1963); however, the removal is not auto-
matically stayed pending the hearing and judicial review.27

This statutory and regulatory scheme applies statewide.28

25 The State argues that while § 450.10 provides minimum requirements 
for notice to the foster family of the agency’s intention to remove the 
child and the reasons for that decision, the close contact between the 
agency and the foster parent insures that in most circumstances the foster 
parent is informed well in advance of any projected removal. In fact, 
18 N. Y. C. R. R. §606.16 (1976) requires the agency in some circum-
stances to begin for the discharge of the children from foster care, in 
cooperation with all parties involved, as early as six months in advance. 
Brief for Appellants in No. 76-183, pp. 21-23.

26 This statute is set out in full in n. 3, supra.
27 A court, however, apparently may grant a stay in some circumstances. 

See, e. g., In re W., 77 Mise. 2d 374, 377, 355 N. Y. S. 2d 245, 249 (1974).
28 There is some dispute whether the procedures set out in 18 

N. Y. C. R. R. § 450.10 and Soc. Serv. Law § 400 apply in the case of a 
foster child being removed from his foster home to be returned to his 
natural parents. Application of these procedures to children who have 
been placed voluntarily, for example, arguably conflicts with the require-
ment of § 384-a (2) (a) that children in that situation be returned to the 
natural parent as provided in the placement agreement or within 20 days 
of demand. Similarly, if the child has been ordered returned by a court, 
it is unclear what purpose could be served by an administrative confer-
ence or hearing on the correctness of the decision to remove the child 
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In addition, regulations promulgated by the New York City 
Human Resources Administration, Department of Social Serv-
ices—Special Services for Children (SSC) provide even greater 
procedural safeguards there. Under SSC Procedure No. 5 
(Aug. 5, 1974), in place of or in addition to the conference 
provided by the state regulations, the foster parents may re-
quest a full trial-type hearing before the child is removed from 
their home. This procedure applies, however, only if the 
child is being transferred to another foster home, and not if 
the child is being returned to his natural parents.29

One further preremoval procedural safeguard is available. 
Under Soc. Serv. Law § 392, the Family Court has jurisdiction 
to review, on petition of the foster parent or the agency, the 
status of any child who has been in foster care for 18 months 
or longer.30 The foster parents, the natural parents, and all 

from the foster home. Moreover, since the § 400 hearing takes place after 
removal of the child from the foster home, the hearing would have no 
purpose if the child has been returned to its parents, since the agency 
apparently has no authority to take the child back from its parents against 
their will without court intervention.

Nevertheless, nothing in either the statute or the regulations limits the 
availability of these procedures to transfers within the foster-care system. 
Each refers to the decision to remove a child from the foster family home, 
and thus on its face each would seem to cover removal for the purpose of 
returning the child to its parents. Furthermore, it is undisputed on this 
record that the actual administrative practice in New York is to provide 
the conference and hearing in all cases where they are requested, regard-
less of the destination of the child. In the absence of authoritative state-
court interpretation to the contrary, we therefore assume that these pro-
cedures are available whenever a child is removed from a foster family 
home.

29 SSC Procedure No. 5 is set out in full in App. to Brief for Appellants 
in No. 76-5193, pp. 54a-65a, and in Jurisdictional Statement of New York 
City Appellants A8.

30 The agency is required to initiate such a review when a child has 
remained in foster care for 18 months, §392 (2)(a), and if the child 
remains in foster care, the court “shall rehear the matter whenever it 
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interested agencies are made parties to the proceeding. § 392 
(4). After hearing, the court may order that foster care be 
continued, or that the child be returned to his natural parents, 
or that the agency take steps to free the child for adoption.31 
§ 392 (7). Moreover, § 392 (8) authorizes the court to issue 
an “order of protection” which “may set forth reasonable con-
ditions of behavior to be observed for a specified time by a 
person or agency who is before the court.” Thus, the court 
may order not only that foster care be continued, but addi-
tionally, “in assistance or as a condition of” that order, that 
the agency leave the child with the present foster parent.32 
In other words, § 392 provides a mechanism whereby a foster 
parent may obtain preremoval judicial review of an agency’s 
decision to remove a child who has been in foster care for 18 
months or more.

deems necessary or desirable, or upon petition by any party entitled to 
notice in proceedings under this section, but at least every twenty-four 
months.” §392 (10).

31 If the agency already has guardianship as well as custody of the 
foster child, as in the case of a surrender or previous court order ter-
minating the guardianship of the natural parent for neglect, see nn. 19, 
22, supra, the court may simply order that the child be placed for adop-
tion, § 392 (7)(d); if the agency does not have guardianship, as in the 
case of children placed in foster care temporarily either by court order or 
by voluntary placement, the court may direct the agency to initiate a 
proceeding to free the child for adoption under §§ 384-b, 392 (7)(c).

32 Both the District Court, 418 F. Supp., at 284, and the appellees, 
Brief for Appellees 70-72, argue that § 392 does not permit the court 
to enter such an order, citing In re W., supra, at 376, 355 N. Y. S. 2d, 
at 248. But in that very case, the court ordered that the child remain 
with the foster family pending exhaustion of the remedies provided 
by §400, thus essentially converting that hearing into a preremoval 
remedy. See n. 27, supra. Moreover, other courts have granted such 
relief. In re S., 74 Mise. 2d 935, 347 N. Y. S. 2d 274 (1973). See also In re 
Denlow, 87 Mise. 2d 410, 384 N. Y. S. 2d 621 (1976); In re H., 80 Mise. 
2d 593, 363 N. Y. S. 2d 73 (1974). This interpretation of the power of 
the court seems to be fully supported by the broad language of § 392 (7).
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c
Foster care of children is a sensitive and emotion-laden 

subject, and foster-care programs consequently stir strong 
controversy. The New York regulatory scheme is no excep-
tion. New York would have us view the scheme as described 
in its brief:

“Today New York premises its foster care system on 
the accepted principle that the placement of a child into 
foster care is solely a temporary, transitional action in-
tended to lead to the future reunion of the child with 
his natural parent or parents, or if such a reunion is not 
possible, to legal adoption and the establishment of a 
new permanent home for the child.” Brief for Appellants 
in No. 76-183, p. 3.

Some of the parties and amici argue that this is a misleadingly 
idealized picture. They contend that a very different per-
spective is revealed by the empirical criticism of the system 
presented in the record of this case and confirmed by pub-
lished studies of foster care.

From the standpoint of natural parents, such as the appel-
lant intervenors here, foster care has been condemned as a 
class-based intrusion into the family life of the poor. See, 
e. g., Jenkins, Child Welfare as a Class System, in Children 
and Decent People 3 (A. Schorr ed. 1974). And see generally 
tenBroek, California’s Dual System of Family Law: Its Ori-
gins, Development and Present Status (pt. I), 16 Stan. L. 
Rev. 257 (1964); (pt. II), 16 Stan. L. Rev. 900 (1964); 
(pt. Ill), 17 Stan. L. Rev. 614 (1965). It is certainly true 
that the poor resort to foster care more often than other 
citizens. For example, over 50% of all children in foster care 
in New York City are from female-headed families receiving 
Aid to Families with Dependent Children. Foundation for 
Child Development, State of the Child: New York City 61 
(1976). Minority families are also more likely to turn to fos-
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ter care; 52.3% of the children in foster care in New York City 
are black and 25.5% are Puerto Rican. Child Welfare Infor-
mation Services, Characteristics of Children in Foster Care, 
New York City Reports, Table No. 2 (Dec. 31, 1976).33 This 
disproportionate resort to foster care by the poor and victims 
of discrimination doubtless reflects in part the greater likeli-
hood of disruption of poverty-stricken families. Commenta-
tors have also noted, however, that middle- and upper-income 
families who need temporary care services for their children 
have the resources to purchase private care. See, e. g., Rein, 
Nutt, & Weiss 24, 25. The poor have little choice but to 
submit to state-supervised child care when family crises strike. 
Id., at 34.

The extent to which supposedly “voluntary” placements 
are in fact voluntary has been questioned on other grounds as 
well. For example, it has been said that many “voluntary” 
placements are in fact coerced by threat of neglect proceed-
ings 34 and are not in fact voluntary in the sense of the prod-
uct of an informed consent. Mnookin I 599, 601. Studies 
also suggest that social workers of middle-class backgrounds, 
perhaps unconsciously, incline to favor continued placement 
in foster care with a generally higher-status family rather than 
return the child to his natural family, thus reflecting a bias 
that treats the natural parents’ poverty and lifestyle as preju-
dicial to the best interests of the child. Rein, Nutt, & Weiss 
42-44; Levine, Caveat Parens: A Demystification of the Child 
Protection System, 35 U. Pitt. L. Rev. 1, 29 (1973). This 
accounts,35 it has been said, for the hostility of agencies to the

33 For further comment on this point, see Jenkins, Child Welfare as a 
Class System, in Children and Decent People 3, 11-12 (A. Schorr ed. 
1974); Rein, Nutt, & Weiss, Foster Family Care: Myth and Reality, in 
Children and Decent People 24, 25-29 (A. Schorr ed. 1974) (hereafter 
Rein, Nutt, & Weiss).

34 See, e. g., the case of Rafael Serrano, the foster child of appellees 
Ralph and Christiane Goldberg, n. 1, supra.

35 Other factors alleged to bias agencies in favor of retention in foster 
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efforts of natural parents to obtain the return of their 
children.36

Appellee foster parents as well as natural parents question 
the accuracy of the idealized picture portrayed by New 
York. They note that children often stay in “temporary” 
foster care for much longer than contemplated by the theory 
of the system. See, e. g., Kadushin 411-412; Mnookin I 
610-613; Wald 662-663; Rein, Nutt, & Weiss 37-39.37 The 

care are the lack of sufficient staff to provide social work services needed 
by the natural parents to resolve their problems and prepare for return 
of the child; policies of many agencies to discourage involvement of the 
natural parents in the care of the child while in foster care; and systems of 
foster-care funding that encourage agencies to keep the child in foster 
care. Wald 677-679. See also E. Sherman, R. Neuman, & A. Shyne, 
Children Adrift in Foster Care: A Study of Alternative Approaches 4-5 
(1973).

36 For an example of this problem, see the case of intervenor Naomi 
Rodriguez, n. 5, supra.

Recent legislative reforms in New York that decrease agencies’ discre-
tion to retain a child in foster care are apparently designed to meet these 
objections. For example, Soc. Serv. Law § 384-a (2) (a) gives parents of 
children in voluntary foster placement greater rights to the return of their 
children. Since the statute permits placement agreements of varied terms, 
however, and since many children in foster care are not voluntarily 
placed, there may still be situations in which the agency has considerable 
discretion in deciding whether or not to return the child to the natural 
parent. The periodic court review provided by § 392 is also intended in 
part to meet these objections, but critics of foster care have argued that 
given the heavy caseloads, such review may often be perfunctory. 
Mnookin, Child-Custody Adjudication: Judicial Functions in the Face of 
Indeterminacy, 39 (3) Law & Contemp. Probs. 226, 274-275 (1975) (here-
after Mnookin II). Moreover, judges too may find it difficult, in utilizing 
vague standards like “the best interests of the child,” to avoid decisions 
resting on subjective values.

37 The New York Legislature has recognized the merit of this criticism. 
Social Serv. Law § 384-b (1) (b), adopted in 1976, states:

“The legislature further finds that many children who have been placed 
in foster care experience unnecessarily protracted stays in such care without 
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District Court found as a fact that the median time spent 
in foster care in New York was over four years. 418 F. Supp., 
at 281. Indeed, many children apparently remain in this 
“limbo” indefinitely. Mnookin II 226, 273. The District 
Court also found that the longer a child remains in foster care, 
the more likely it is that he will never leave: “[T]he proba-
bility of a foster child being returned to his biological parents 
declined markedly after the first year in foster care.” 418 F. 
Supp., at 279 n. 6. See also E. Sherman, R. Neuman, & A. 
Shyne, Children Adrift in Foster Care: A Study of Alternative 
Approaches 3 (1973); Fanshel, The Exit of Children from 
Foster Care: An Interim Research Report, 50 Child Welfare 
65, 67 (1971). It is not surprising then that many children, 
particularly those that enter foster care at a very early age38 
and have little or no contact with their natural parents during 
extended stays in foster care,39 often develop deep emotional 
ties with their foster parents.40

being adopted or returned to their parents or other custodians. Such 
unnecessary stays may deprive these children of positive, nurturing family 
relationships and have deleterious effects on their development into 
responsible, productive citizens.”

38 In New York City, 23.1% of foster children enter foster care when 
under one year of age, and 43% at age three or under. Child Welfare 
Information Services, supra, n. 9, Table No. 5. Cf. E. Sherman, R. 
Neuman, & A. Shyne, supra, at 24 (18% of foster-care children in Rhode 
Island study were under one year of age when they entered foster care, 
and 43% were under the age of three).

39 One study of parental contacts in New York City found that 57.4% 
of all foster children had had no contact with their natural parents for 
the previous six months. Child Welfare Information Services, Parental 
Visiting Information, New York City Reports, Table No. 1 (Dec. 31, 
1976).

40 The development of such ties points up an intrinsic ambiguity of 
foster care that is central to this case. The warmer and more homelike 
environment of foster care is intended to be its main advantage over 
institutional child care, yet because in theory foster care is intended to 
be only temporary, foster parents are urged not be become too attached
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Yet such ties do not seem to be regarded as obstacles to 
transfer of the child from one foster placement to another. 
The record in this case indicates that nearly 60 % of the 
children in foster care in New York City have experienced 
more than one placement, and about 28% have experienced 
three or more. App. 189a. See also Wald 645-646; Mnookin 
I 625-626. The intended stability of the foster-home manage-
ment is further damaged by the rapid turnover among social 
work professionals who supervise the foster-care arrangements 
on behalf of the State. Id., at 625; Rein, Nutt, & Weiss 41; 
Kadushin 420. Moreover, even when it is clear that a foster 
child will not be returned to his natural parents, it is rare that 
he achieves a stable home life through final termination of 
parental ties and adoption into a new permanent family. 
Fanshel, Status Changes of Children in Foster Care: Final

to the children in their care. Mnookin I 613. Indeed, the New York 
courts have upheld removal from a foster home for the very reason that 
the foster parents had become too emotionally involved with the child. 
In re Jewish Child Care Assn. (Sanders), 5 N. Y. 2d 222, 156 N. E. 2d 
700 (1959). See also the case of the Lhotans, named appellees in this 
case, n. 1, supra.

On the other hand, too warm a relation between foster parent and foster 
child is not the only possible problem in foster care. Qualified foster 
parents are hard to find, Kadushin 367-372, 415-417, and very little train-
ing is provided to equip them to handle the often complicated demands 
of their role, Rein, Nutt, & Weiss 44r-45; it is thus sometimes possible 
that foster homes may provide inadequate care. Indeed, situations in 
which foster children were mistreated or abused have been reported. 
Wald 645. And the social work services that are supposed to be delivered 
to both the natural and foster families are often limited, due to the heavy 
caseloads of the agencies. Kadushin 413; Mnookin II 274. Given these 
problems, and given that the very fact of removal from even an inade-
quate natural family is often traumatic for the child, Wald 644r-645, it is 
not surprising that one commentator has found “rather persuasive, if still 
incomplete, evidence that throughout the United States, children in foster 
care are experiencing high rates of psychiatric disturbance.” Eisenberg, 
The Sins of the Fathers: Urban Decay and Social Pathology, 32 Am. J. of 
Orthopsychiatry 5, 14 (1962).
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Results of the Columbia University Longitudinal Study, 55 
Child Welfare 143, 145, 157 (1976); Mnookin II 275-277; 
Mnookin I 612-613. See also n. 23, supra.

The parties and amici devote much of their discussion to 
these criticisms of foster care, and we present this summary 
in the view that some understanding of those criticisms is 
necessary for a full appreciation of the complex and contro-
versial system with which this lawsuit is concerned.41 But 
the issue presented by the case is a narrow one. Arguments 
asserting the need for reform of New York’s statutory scheme 
are properly addressed to the New York Legislature. 
The relief sought in this case is entirely procedural. 
Our task is only to determine whether the District Court 
correctly held that the present procedures preceding the re-
moval from a foster home of children resident there a year or 
more are constitutionally inadequate. To that task we now 
turn.

II
A

Our first inquiry is whether appellees have asserted inter-
ests within the Fourteenth Amendment’s protection of

41 It must be noted, however, that both appellee foster parents and 
intervening natural parents present incomplete pictures of the foster-care 
system. Although seeking relief applicable to all removal situations, the 
foster parents focus on intra-foster-care transfers, portraying a foster-care 
system in which children neglected by their parents and condemned to a 
permanent limbo of foster care are arbitrarily shunted about by social 
workers whenever they become attached to a foster home. The natural 
parents, who focus on foster children being returned to their parents, 
portray a system under which poor and minority parents, deprived of 
their children under hard necessity and bureaucratic pressures, are 
obstructed in their efforts to maintain relationships with their children and 
ultimately to regain custody, by hostile agencies and meddling foster 
parents. As the experiences of the named parties to this suit, nn. 1, 5, 
supra, and the critical studies of foster care cited,, supra, at 833-838, 
demonstrate, there are elements of truth in both pictures. But neither 
represents the whole truth about the system.
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“liberty” and “property.” Board of Regents v. Roth, 408 
U. S. 564, 571 (1972).

The appellees have not renewed in this Court their con-
tention, rejected by the District Court, 418 F. Supp., at 280- 
281, that the realities of the foster-care system in New York 
gave them a justified expectation amounting to a “property” 
interest that their status as foster parents would be con-
tinued.42 Our inquiry is therefore narrowed to the question 
whether their asserted interests are within the “liberty” 
protected by the Fourteenth Amendment.

The appellees’ basic contention is that when a child has 
lived in a foster home for a year or more, a psychological tie 
is created between the child and the foster parents which 
constitutes the foster family the true “psychological family” 
of the child. See J. Goldstein, A. Freud, & A. Solnit, Beyond 
the Best Interests of the Child (1973). That family, they 
argue, has a “liberty interest” in its survival as a family pro-
tected by the Fourteenth Amendment. Cf. Moore v. East 
Cleveland, ante, p. 494. Upon this premise they conclude 
that the foster child cannot be removed without a prior 
hearing satisfying due process. Appointed counsel for the 
children, appellants in No. 76-5200, however, disagrees, and 
has consistently argued that the foster parents have no such 
liberty interest independent of the interests of the foster 
children, and that the best interests of the children would not 
be served by procedural protections beyond those already pro-
vided by New York law. The intervening natural parents of 
children in foster care, appellants in No. 76-5193, also oppose 
the foster parents, arguing that recognition of the procedural 
right claimed would undercut both the substantive family 
law of New York, which favors the return of children to their 
natural parents as expeditiously as possible, see supra, at 823, 

42 Appellees have also apparently abandoned their claim that the chal-
lenged procedures violate the Equal Protection Clause of the Fourteenth 
Amendment.
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and their constitutionally protected right of family privacy, 
by forcing them to submit to a hearing and defend their rights 
to their children before the children could be returned to them. 

The District Court did not reach appellees’ contention “that 
the foster home is entitled to the same constitutional defer-
ence as that long granted to the more traditional biological 
family.” 418 F. Supp., at 281. Rather than “reach [ing] out 
to decide such novel questions,” the court based its holding 
that “the pre-removal procedures presently employed by the 
state are constitutionally defective,” id., at 282, not on the 
recognized liberty interest in family privacy, but on an in-
dependent right of the foster child “to be heard before being 
‘condemned to suffer grievous loss,’ Joint Anti-Fascist Com-
mittee v. McGrath, 341 U. S. 123, 168 .. . (1951) (Frank-
furter, J., concurring).” Ibid.

The court apparently reached this conclusion by weighing 
the “harmful consequences of a precipitous and perhaps im-
provident decision to remove a child from his foster family,” 
id., at 283, and concluding that this disruption of the stable 
relationships needed by the child might constitute “grievous 
loss.” But if this was the reasoning applied by the District 
Court, it must be rejected.43 Meachum v. Fano, 427 U. S. 
215, 224 (1976), is authority that such a finding does not, in 
and of itself, implicate the due process guarantee. What was 
said in Board of Regents v. Roth, supra, at 570-571, applies 
equally well here:

“The District Court decided that procedural due process 
guarantees apply in this case by assessing and balancing

43 The dissenting judge argued that the court’s underlying premise 
was a holding “over the objection of the representative of the children . . . 
that the foster children have a ‘liberty’ interest in their relationship with 
the foster parents.” 418 F. Supp., at 288. If this was in fact the rea-
soning of the District Court, we do not see how it differs from a holding 
that the foster family relationship is entitled to privacy protection 
analogous to the natural family—the issue the District Court purported 
not to reach.
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the weights of the particular interests involved. . . .
[A] weighing process has long been a part of any deter-
mination of the form of hearing required in particular 
situations by procedural due process. But, to determine 
whether due process requirements apply in the first place, 
we must look not to the ‘weight’ but to the nature of 
the interest at stake. . . . We must look to see if the 
interest is within the Fourteenth Amendment’s protec-
tion of liberty and property.”44

44 Appellants argue, with the dissenting judge below, id., at 288, that 
in any event appellee foster parents have no standing to rely upon a 
supposed right of the foster children to avoid “grievous loss,” because the 
foster children are independently represented by court-appointed counsel, 
who has consistently opposed the relief requested by appellees, and denied 
that the children have any such right.

This argument misunderstands the peculiar circumstances of this lawsuit. 
Ordinarily, it is true, a party would not have standing to assert the rights 
of another, himself a party in the litigation; the third party himself can 
decide how best to protect his interests. But children usually lack the 
capacity to make that sort of decision, and thus their interest is ordinarily 
represented in litigation by parents or guardians. In this case, however, 
the State, the natural parents, and the foster parents, all of whom share 
some portion of the responsibility for guardianship of the child, see supra, 
at 826-828, and nn. 16-18, are parties, and all contend that the position 
they advocate is most in accord with the rights and interests of the 
children. In this situation, the District Court properly appointed inde-
pendent counsel to represent the children, so that the court could have the 
benefit of an independent advocate for the welfare of the children, rm- 
prejudiced by the possibly conflicting interests and desires of the other 
parties. It does not follow, however, that that independent counsel, who 
is not a guardian ad litem of the children, is solely authorized to deter-
mine the children’s best interest.

No party denies, or could deny, that there is an Art. Ill “case or 
controversy” between the foster parents and the defendant state officials 
concerning the validity of the removal procedures. Accordingly, their 
standing to raise the rights of the children in their attack on those 
procedures is a prudential question. Craig v. Boren, 429 U. S. 190, 193 
(1976). We believe it would be most imprudent to leave entirely to 
court-appointed counsel the choices that neither the named foster children 
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We therefore turn to appellees’ assertion that they have a 
constitutionally protected liberty interest—in the words of 
the District Court, a “right to familial privacy,” 418 F. Supp., 
at 279—in the integrity of their family unit.45 This assertion 
clearly presents difficulties.

B
It is, of course, true that “freedom of personal choice in 

matters of . . . family life is one of the liberties protected by 
the Due Process Clause of the Fourteenth Amendment.” 
Cleveland Board of Education v. LaFleur, 414 U. S. 632, 639- 
640 (1974). There does exist a “private realm of family life 
which the state cannot enter,” Prince v. Massachusetts, 321 
U. S. 158, 166 (1944), that has been afforded both substan-
tive46 and procedural47 protection. But is the relation of 
foster parent to foster child sufficiently akin to the concept of 
“family” recognized in our precedents to merit similar pro-
tection?48 Although considerable difficulty has attended the 
task of defining “family” for purposes of the Due Process

nor the class they represent are capable of making for themselves, 
especially in litigation in which all parties have sufficient attributes of 
guardianship that their views on the rights of the children should at least 
be heard.

45 There can be, of course, no doubt of appellees’ standing to assert this 
interest, which, to whatever extent it exists, belongs to the foster parents 
as much as to the foster children.

46Moore v. East Cleveland, ante, p. 494 (plurality opinion); Roe v. 
Wade, 410 U. S. 113, 152-153 (1973); Wisconsin v. Yoder, 406 U. S. 
205, 231-233 (1972); Griswold v. Connecticut, 381 U. S. 479 (1965); id., 
at 495-496 (Goldberg, J., concurring); id., at 502-503 (Whit e , J., con-
curring in judgment); Pierce n . Society of Sisters, 268 U. S. 510, 534— 
535 (1925); Meyer n . Nebraska, 262 U. S. 390, 399-401 (1923).

47 See, e. g., Stanley n . Illinois, 405 U. S. 645, 651 (1972); Cleveland 
Board of Education n . LaFleur, 414 U. S. 632 (1974); Armstrong v. 
Manzo, 380 U. S. 545 (1965); May n . Anderson, 345 U. S. 528 (1953).

48 Of course, recognition of a liberty interest in foster families for pur-
poses of the procedural protections of the Due Process Clause would not 
necessarily require that foster families be treated as fully equivalent to 
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Clause, see Moore v. East Cleveland, ante, pp. 494 (plurality 
opinion of Powell , J.), 531 (Stewart , J., dissenting), 541 
(White , J., dissenting), we are not without guides to some of 
the elements that define the concept of “family” and con-
tribute to its place in our society.

First, the usual understanding of “family” implies biologi-
cal relationships, and most decisions treating the relation be-
tween parent and child have stressed this element. Stanley v. 
Illinois, 405 U. S. 645, 651 (1972), for example, spoke of “ [t] he 
rights to conceive and to raise one’s children” as essential 
rights, citing Meyer v. Nebraska, 262 U. S. 390 (1923), and 
Skinner v. Oklahoma ex rel. Williamson, 316 U. S. 535 (1942). 
And Prince v. Massachusetts, stated:

“It is cardinal with us that the custody, care and nurture 
of the child reside first in the parents, whose primary 
function and freedom include preparation for obligations 
the state can neither supply nor hinder.” 321 U. S., at 
166.49

A biological relationship is not present in the case of the 
usual foster family. But biological relationships are not ex-
clusive determination of the existence of a family.60 The basic 
foundation of the family in our society, the marriage rela-
tionship, is of course not a matter of blood relation. Yet its 
importance has been strongly emphasized in our cases:

“We deal with a right of privacy older than the Bill of 
Rights—older than our political parties, older than our 
school system. Marriage is a coming together for better 

biological families for purposes of substantive due process review. Cf. 
Moore v. East Cleveland, ante, at 546-547 (Whi te , J., dissenting).

49 The scope of these rights extends beyond natural parents. The 
“parent” in Prince itself, for example, was the child’s aunt and legal 
custodian. 321 U. S., at 159. And see Moore v. East Cleveland, ante, 
at 504-506 (plurality opinion), 507-511 (Bre nn an , J., concurring).

50 Some Justices of the Court have suggested that, at least where Ilie 
substantive protection of the Due Process Clause is involved, biological 
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or for worse, hopefully enduring, and intimate to the de-
gree of being sacred. It is an association that promotes 
a way of life, not causes; a harmony in living, not politi-
cal faiths; a bilateral loyalty, not commercial or social 
projects. Yet it is an association for as noble a purpose 
as any involved in our prior decisions.” Griswold v. 
Connecticut, 381 U. S. 479, 486 (1965).

See also Loving v. Virginia, 388 U. S. 1,12 (1967).
Thus the importance of the familial relationship, to the in-

dividuals involved and to the society, stems from the emo-
tional attachments that derive from the intimacy of daily 
association, and from the role it plays in “promot[ing] a way 
of life” through the instruction of children, Wisconsin v. 
Yoder, 406 U. S. 205, 231-233 (1972), as well as from the 
fact of blood relationship. No one would seriously dispute 
that a deeply loving and interdependent relationship between 
an adult and a child in his or her care may exist even in 
the absence of blood relationship.51 At least where a child 
has been placed in foster care as an infant, has never known 
his natural parents, and has remained continuously for several 
years in the care of the same foster parents, it is natural that 
the foster family should hold the same place in the emotional 
life of the foster child, and fulfill the same socializing func-
tions, as a natural family.52 For this reason, we cannot dis-
miss the foster family as a mere collection of unrelated indi-

relationship alone is not sufficient to create a constitutionally protected 
“family.” Moore v. East Cleveland, ante, at 536-540 (Ste wa rt , J., dissent-
ing) 549 (Whi te , J., dissenting).

51 Adoption, for example, is recognized as the legal equivalent of bio-
logical parenthood. See, e. g., N. Y. Dom. Rei. Law § 110, supra, n. 19.

52 The briefs dispute at some length the validity of the “psychological 
parent” theory propounded in J. Goldstein, A. Freud, & A. Solnit, Beyond the 
Best Interests of the Child (1973). That book, on which appellee foster 
parents relied to some extent in the District Court, is indeed controversial. 
See, e. g., Strauss & Strauss, Book Review, 74 Colum. L. Rev. 996 
(1974); Kadushin, Beyond the Best Interests of the Child: An Essay 
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viduals. Cf. Village of Belle Terre v. Boraas, 416 U. S. 1 
(1974).

But there are also important distinctions between the 
foster family and the natural family. First, unlike the ear-
lier cases recognizing a right to family privacy, the State 
here seeks to interfere, not with a relationship having its 
origins entirely apart from the power of the State, but rather 
with a foster family which has its source in state law and 
contractual arrangements. The individual’s freedom to marry 
and reproduce is “older than the Bill of Rights,” Griswold v. 
Connecticut, supra, at 486. Accordingly, unlike the property 
interests that are also protected by the Fourteenth Amend-
ment, cf. Board of Regents v. Roth, 408 U. S., at 577, the 
liberty interest in family privacy has its source, and its con-
tours are ordinarily to be sought, not in state law,53 but in 
intrinsic human rights, as they have been understood in “this 
Nation’s history and tradition.” Moore v. East Cleveland, 
ante, at 503. Cf. also Meachum v. Fano, 427 U. S., at 230 
(Stevens , J., dissenting). Here, however, whatever emotional 
ties may develop between foster parent and foster child have 
their origins in an arrangement in which the State has been a 
partner from the outset. While the Court has recognized 
that liberty interests may in some cases arise from positive-
law sources, see, e. g., Wolff v. McDonnell, 418 U. S. 539, 
557 (1974), in such a case, and particularly where, as here, 
the claimed interest derives from a knowingly assumed con-
tractual relation with the State, it is appropriate to ascer-

Review, 48 Soc. Serv. Rev. 508, 512 (1974). But this case turns, not on 
the disputed validity of any particular psychological theory, but on the 
legal consequences of the undisputed fact that the emotional ties between 
foster parent and foster child are in many cases quite close, and 
undoubtedly in some as close as those existing in biological families.

53 The legal status of families has never been regarded as controlling: 
“Nor has the [Constitution] refused to recognize those family relation-
ships unlegitimized by a marriage ceremony.” Stanley v. Illinois, 405 
U. 8., at 651.
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tain from state law the expectations and entitlements of the 
parties. In this case, the limited recognition accorded to the 
foster family by the New York statutes and the contracts 
executed by the foster parents argue against any but the 
most limited constitutional “liberty” in the foster family.

A second consideration related to this is that ordinarily 
procedural protection may be afforded to a liberty interest 
of one person without derogating from the substantive liberty 
of another. Here, however, such a tension is virtually un-
avoidable. Under New York law, the natural parent of a 
foster child in voluntary placement has an absolute right 
to the return of his child in the absence of a court order 
obtainable only upon compliance with rigorous substantive 
and procedural standards, which reflect the constitutional pro-
tection accorded the natural family. See nn. 46, 47, supra. 
Moreover, the natural parent initially gave up his child to the 
State only on the express understanding that the child would 
be returned in those circumstances. These rights are difficult 
to reconcile with the liberty interest in the foster family 
relationship claimed by appellees. It is one thing to say 
that individuals may acquire a liberty interest against ar-
bitrary governmental interference in the family-like associ-
ations into which they have freely entered, even in the absence 
of biological connection or state-law recognition of the rela-
tionship. It is quite another to say that one may acquire 
such an interest in the face of another’s constitutionally 
recognized liberty interest that derives from blood relation-
ship, state-law sanction, and basic human right—an interest 
the foster parent has recognized by contract from the out-
set.54 Whatever liberty interest might otherwise exist in the

54 The New York Court of Appeals has as a matter of state law 
“ [particularly rejected . . . the notion . . . that third-party custodians 
may acquire some sort of squatter’s rights in another’s child.” Bennett v. 
Jeffreys, 40 N. Y. 2d 543, 552 n. 2, 356 N. E. 2d 277, 285 n. 2 (1976).
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foster family as an institution, that interest must be sub-
stantially attenuated where the proposed removal from the 
foster family is to return the child to his natural parents.

As this discussion suggests, appellees’ claim to a constitu-
tionally protected liberty interest raises complex and novel 
questions. It is unnecessary for us to resolve those questions 
definitively in this case, however, for, like the District Court, 
we conclude that “narrower grounds exist to support” our 
reversal. We are persuaded that, even on the assumption 
that appellees have a protected “liberty interest,” the District 
Court erred in holding that the preremoval procedures pres-
ently employed by the State are constitutionally defective.

Ill
Where procedural due process must be afforded because a 

“liberty” or “property” interest is within the Fourteenth 
Amendment’s protection, there must be determined “what 
process is due” in the particular context. The District Court 
did not spell out precisely what sort of preremoval hearing 
would be necessary to meet the constitutional standard, leav-
ing to “the various defendants—state and local officials—the 
first opportunity to formulate procedures suitable to their own 
professional needs and compatible with the principles set forth 
in this opinion.” 418 F. Supp., at 286. The court’s opinion, 
however, would seem to require at a minimum that in all 
cases in which removal of a child within the certified class is 
contemplated, including the situation where the removal is 
for the purpose of returning the child to his natural parents, a 
hearing be held automatically, regardless of whether or not 
the foster parents request a hearing;55 that the hearing be 

55 The judgment of the District Court contains a provision (see Jurisdic-
tional Statements, Joint App. 36a, 37a), not suggested in the opinion, that 
“hearings need not be held when the foster child is to be removed . . . 
at the request of the foster parent.” At oral argument, counsel for the 
foster parents stated that this limitation was the result of “a practical
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before an officer who has had no previous contact with the 
decision to remove the child, and who has authority to order 
that the child remain with the foster parents; and that the 
agency, the foster parents, and the natural parents, as well 
as the child, if he is able intelligently to express his true feel-
ings, and an independent representative of the child’s interests, 
if he is not, be represented and permitted to introduce 
relevant evidence.

It is true that “[b]efore a person is deprived of a protected 
interest, he must be afforded opportunity for some kind of a 
hearing, ‘except for extraordinary situations where some valid 
governmental interest is at stake that justifies postponing the 
hearing until after the event.’ ” Board of Regents v. Roth, 
408 U. 8., at 570 n. 7, quoting Boddie v. Connecticut, 401 
U. S. 371, 379 (1971). But the hearing required is only 
one “appropriate to the nature of the case.” Mullane v. 
Central Hanover Bank de Trust Co., 339 U. S. 306, 313 (1950). 
See, e. g„ Bell v. Burson, 402 U. S. 535, 542 (1971); Goldberg 
v. Kelly, 397 U. S. 254, 263 (1970); Cafeteria Workers v. 
McElroy, 367 U. S. 886, 895 (1961). “[D]ue process is 
flexible and calls for such procedural protections as the par-
ticular situation demands.” Morrissey v. Brewer, 408 U. S. 
471, 481 (1972). Only last Term, the Court held that “iden-
tification of the specific dictates of due process generally re-
quires consideration of three distinct factors: First, the private 
interest that will be affected by the official action; second, the 
risk of an erroneous deprivation of such interest through the 
procedures used, and the probable value, if any, of additional

consideration .... [I]f a foster parent feels that the child cannot stay 
with the foster parent any longer, it doesn’t make sense to try and impose 
that. . . . [I]t’s hard to contemplate a situation in which it would be 
in the best interest of a child to stay with people that had asked that 
the child be taken.” Tr. of Oral Arg. 49. As many as one-third of 
transfers between foster homes may be at the request of the foster parents. 
N. 15, supra.
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or substitute procedural safeguards; and finally, the Govern-
ment’s interest, including the function involved and the fiscal 
and administrative burdens that the additional or substitute 
procedural requirement would entail.” Mathews v. Eldridge, 
424 U. S. 319, 335 (1976). Consideration of the procedures 
employed by the State and New York City in light of these 
three factors requires the conclusion that those procedures 
satisfy constitutional standards.

Turning first to the procedure applicable in New York City, 
SSC Procedure No. 5, see supra, at 831, and n. 29, provides 
that before a child is removed from a foster home for transfer 
to another foster home, the foster parents may request an 
“independent review.” The District Court’s description of 
this review is set out in the margin.56 Such a procedure 
would appear to give a more elaborate trial-type hearing to fos-
ter families than this Court has found required in other con-
texts of administrative determinations. Cf. Goldberg v. Kelly, 
supra, at 266-271. The District Court found the procedure 
inadequate on four grounds, none of which we find sufficient 
to justify the holding that the procedure violates due process.

56 “As of July 1, 1974, New York City has provided, at the foster 
parent’s request, as a substitute for or supplement to the agency confer-
ence, a pre-removal ‘independent review’ conducted ‘in accordance with 
the concepts of due process.’ Its salient features, as set forth in an 
internal memorandum of August 5, 1974, are as follows: (1) the review 
is heard before a supervisory official who has had no previous involvement 
with the decision to remove the child; (2) both the foster parents and 
the agency may be represented by counsel and each may present witnesses 
and evidence; (3) all witnesses must be sworn, unless stipulated other-
wise, and all testimony is subject to cross-examination; (4) counsel for 
the foster parents must be allowed to examine any portion of the agency’s 
files used to support the proposal to remove the child; (5) either a tape 
recording or stenographic record of the hearing must be kept and made 
available to the parties at cost; and (6) a written decision, supported by 
reasons, must be rendered within five days and must include a reminder 
to the foster parents that they may still request a post-removal hearing 
under N. Y. C. R. R. §450.14.” 418 F. Supp., at 285.
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First, the court held that the “independent review” ad-
ministrative proceeding was insufficient because it was only 
available on the request of the foster parents. In the view of 
the District Court, the proceeding should be provided as a 
matter of course, because the interests of the foster parents 
and those of the child would not necessarily be coextensive, 
and it could not be assumed that the foster parents would in-
voke the hearing procedure in every case in which it was in 
the child’s interest to have a hearing. Since the child is un-
able to request a hearing on his own, automatic review in 
every case is necessary. We disagree. As previously noted, 
the constitutional liberty, if any, sought to be protected by 
the New York procedures is a right of family privacy or 
autonomy, and the basis for recognition of any such interest in 
the foster family must be that close emotional ties analogous 
to those between parent and child are established when a 
child resides for a lengthy period with a foster family. If this 
is so, necessarily we should expect that the foster parents will 
seek to continue the relationship to preserve the stability of 
the family; if they do not request a hearing, it is difficult to 
see what right or interest of the foster child is protected by 
holding a hearing to determine whether removal would 
unduly impair his emotional attachments to a foster parent 
who does not care enough about the child to contest the 
removal.57 Thus, consideration of the interest to be protected 
and the likelihood of erroneous deprivations,58 the first two

57 The District Court itself apparently relied on similar logic, in exempt-
ing in its judgment removals requested by foster parents from the manda-
tory hearing requirement. See n. 55, supra. In terms of the emotional 
cohesion of the family, the difference between a foster parent who requests 
removal of the foster child, and one who merely consents to removal seems 
irrelevant.

58 In assessing the likelihood of erroneous decisions by the agency in 
the absence of elaborate hearing procedures, the fact that the agency 
bears primary responsibility for the welfare of the child, and maintains, 
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factors identified in Mathews v. Eldridge, supra, as appro-
priate in determining the sufficiency of procedural protections, 
do not support the District Court’s imposition of this addi-
tional requirement. Moreover, automatic provision of hear-
ings as required by the District Court would impose a sub-
stantial additional administrative burden on the State. 
According to appellant city officials, during the approximately 
two years between the institution of SSC Procedure No. 5 in 
August 1974 and June 1976, there were approximately 2,800 
transfers per year in the city, but only 26 foster parents 
requested hearings. Brief for Appellants in No. 76-180, pp. 
20-21. It is not at all clear what would be gained by requir-
ing full hearings in the more than 5,500 cases in which they 
were not requested.

Second, the District Court faulted the city procedure on 
the ground that participation is limited to the foster parents 
and the agency, and the natural parent and the child are not 
made parties to the hearing. This is not fatal in light of the 
nature of the alleged constitutional interests at stake. When 
the child’s transfer from one foster home to another is pend-
ing, the interest arguably requiring protection is that of the 
foster family, not that of the natural parents. Moreover, the 
natural parent can generally add little to the accuracy of 
factfinding concerning the wisdom of such a transfer, since 
the foster parents and the agency, through its caseworkers, 
will usually be most knowledgeable about conditions in the 
foster home. Of course, in those cases where the natural 
parent does have a special interest in the proposed transfer 

through its caseworkers, constant contact with the foster family is relevant. 
The foster parent always has the opportunity to present information to 
the agency at this stage. We, of course, do not suggest that such informal 
“process” can ever do service for the fundamental requirements of due 
process. Cf. In re Gault, 387 U. S. 1 (1967). But it should not routinely 
be assumed that any decision made without the forms of adversary fact- 
finding familiar to the legal profession is necessarily arbitrary or incorrect.
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or particular information that would assist the factfinder, 
nothing in the city’s procedure prevents any party from secur-
ing his testimony.

Much the same can be said in response to the District 
Court’s statement:

“[I]t may be advisable, under certain circumstances, 
for the agency to appoint an adult representative better 
to articulate the interests of the child. In making this 
determination, the agency should carefully consider the 
child’s age, sophistication and ability effectively to com-
municate his own true feelings.” 418 F. Supp., at 285- 
286.

But nothing in the New York City procedure prevents con-
sultation of the child’s wishes, directly or through an adult 
intermediary. We assume, moreover, that some such consul-
tation would be among the first steps that a rational fact-
finder, inquiring into the child’s best interests, would pursue. 
Such consultation, however, does not require that the child 
or an appointed representative must be a party with full ad-
versary powers in all preremoval hearings.59

59 Appointment of such representatives in each of the numerous cases in 
which the foster child is very young would, of course, represent a major 
administrative burden on the State. This burden would be balanced by 
little gain in accuracy of decisionmaking, since the appointed representa-
tive’s inquiry into the best interests of the child would essentially duplicate 
that already conducted by the agency and that to be conducted at the 
hearing by the administrative decisionmaker.

Moreover, the State’s interest in avoiding “fiscal and administrative 
burdens,” Mathews v. Eldridge, 424 U. S. 319, 335 (1976), is not the only 
interest that must be weighed against requiring still more elaborate hearing 
procedures. As the District Court acknowledged, where delicate judg-
ments concerning “the often ambiguous indices of a child’s emotional 
attachments and psychological development” are involved, we must also 
consider the possibility that making the decisionmaking process increasingly 
adversary “might well impede the effort to elicit the sensitive and personal 
information required,” 418 F. Supp., at 286, or make the struggle for 
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The other two defects in the city procedure found by the 
District Court must also be rejected. One is that the pro-
cedure does not extend to the removal of a child from foster 
care to be returned to his natural parent. But as we have 
already held, whatever liberty interest may be argued to exist 
in the foster family is significantly weaker in the case of re-
movals preceding return to the natural parent, and the bal-
ance of due process interests must accordingly be different. 
If the city procedure is adequate where it is applicable, it is 
no criticism of the procedure that it does not apply in other 
situations where different interests are at stake. Similarly, 
the District Court pointed out that the New York City pro-
cedure coincided with the informal “conference” and post-
removal hearings provided as a matter of state law. This 
overlap in procedures may be unnecessary or even to some 
degree unwise, see id., at 285, but a State does not violate the 
Due Process Clause by providing alternative or additional 
procedures beyond what the Constitution requires.

Outside New York City, where only the statewide procedures 
apply, foster parents are provided not only with the procedures 
of a preremoval conference and postremoval hearing provided 
by 18 N. Y. C. R. R. §450.10 (1976) and Soc. Serv. Law 
§ 400 (McKinney 1976), see supra, at 829-830, but also with 
the preremoval judicial hearing available on request to foster 
parents who have in their care children who have been in foster 
care for 18 months or more, Soc. Serv. Law § 392. As observed 
supra, at 832, and n. 32, a foster parent in such case may 
obtain an order that the child remain in his care.

The District Court found three defects in this full judicial 
process. First, a § 392 proceeding is available only to those 
foster children who have been in foster care for 18 months or 
more. The class certified by the court was broader, including 

custody, already often difficult for the child, see, e. g., Kadushin 404, 
even more traumatic. In such a situation, there is a value in less formal-
ized hearing procedures. See also n. 57, supra.



854 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

children who had been in the care of the same foster parents 
for more than one year. Thus, not all class members had 
access to the § 392 remedy.60 We do not think that the 18- 
month limitation on § 392 actions renders the New York 
scheme constitutionally inadequate. The assumed liberty 
interest to be protected in this case is one rooted in the emo-
tional attachments that develop over time between a child 
and the adults who care for him. But there is no reason to 
assume that those attachments ripen at less than 18 months 
or indeed at any precise point. Indeed, testimony in the rec-
ord, see App. 177a, 204a, as well as material in published 
psychological texts, see, e. g., J. Goldstein, A. Freud, & A. 
Solnit, Beyond the Best Interests of the Child 40-42,49 (1973), 
suggests that the amount of time necessary for the develop-
ment of the sort of tie appellees seek to protect varies consid-
erably depending on the age and previous attachments of the 
child. In a matter of such imprecision and delicacy, we see no 
justification for the District Court’s substitution of its view of 
the appropriate cutoff date for that chosen by the New York 
Legislature, given that any line is likely to be somewhat arbi-
trary and fail to protect some families where relationships have 
developed quickly while protecting others where no such bonds 
have formed. If New York sees 18 months rather than 12 as 
the time at which temporary foster care begins to turn into a 
more permanent and family-like setting requiring procedural 
protection and/or judicial inquiry into the propriety of con-
tinuing foster care, it would take far more than this record

60 Since the class certified by the District Court embraces all foster 
parents who have had a foster child living with them for over one year, 
while § 392 is limited in application to children in foster care for 18 
months, each class includes some children not included in the other. For 
example, a child who had been in foster care for 13 months, all of it with 
the same family, is a member of the certified class but not eligible for 
§ 392 review. On the other hand, a child who has been in foster care for 
two years but not with the same family, is eligible for § 392 review but is 
not a member of the certified class.
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provides to justify a finding of constitutional infirmity in New 
York’s choice.

The District Court’s other two findings of infirmity in the 
§ 392 procedure have already been considered and held to be 
without merit. The District Court disputed defendants’ 
reading of § 392 as permitting an order requiring the leaving 
of the foster child in the same foster home. The plain words 
of the statute and the weight of New York judicial interpre-
tation do not support the court. See supra, at 832, and n. 32. 
The District Court also faulted § 392, as it did the New York 
City procedure, in not providing an automatic hearing in every 
case even in cases where foster parents chose not to seek one. 
Our holding sustaining the adequacy of the city procedure, 
supra, at 850-851, applies in this context as well.61

Finally, the § 392 hearing is available to foster parents, both 
in and outside New York City, even where the removal sought 
is for the purpose of returning the child to his natural parents. 
Since this remedy provides a sufficient constitutional pre-
removal hearing to protect whatever liberty interest might 
exist in the continued existence of the foster family when the 
State seeks to transfer the child to another foster home, a 
fortiori the procedure is adequate to protect the lesser interest 
of the foster family in remaining together at the expense of 
the disruption of the natural family.

We deal here with issues of unusual delicacy, in an area 
where professional judgments regarding desirable procedures 
are constantly and rapidly changing. In such a context, 
restraint is appropriate on the part of courts called upon to

61 In this Court, as in the District Court, the primary reliance of the 
defendants and intervenors has been on the adequacy of § 392 as a pro-
cedure for protecting the interests of the foster family, without as fully 
addressing the adequacy otherwise of the procedures provided by 18 
N. Y. C. R. R. § 450.10 and Soc. Serv. Law § 400. Our consequent 
emphasis upon the adequacy of § 392 procedures as requiring reversal of 
the District Court is not to be understood to imply any view upon the ade-
quacy of the alternative administrative remedies to protect those interests.
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adjudicate whether a particular procedural scheme is ade-
quate under the Constitution. Since we hold that the pro-
cedures provided by New York State in § 392 and by New 
York City’s SSC Procedure No. 5 are adequate to protect 
whatever liberty interests appellees may have, the judgment 
of the District Court is

Reversed.

Mr . Just ice  Stewart , with whom The  Chief  Justi ce  and 
Mr . Justice  Rehnquist  join, concurring in the judgment.

The foster parent-foster child relationship involved in this 
litigation is, of course, wholly a creation of the State. New 
York law defines the circumstances under which a child may 
be placed in foster care, prescribes the obligations of the 
foster parents, and provides for the removal of the child 
from the foster home “in [the] discretion” of the agency 
with custody of the child. N. Y. Soc. Serv. Law § 383 (2) 
(McKinney 1976). The agency compensates the foster par-
ents, and reserves in its contracts the authority to decide as it 
sees fit whether and when a child shall be returned to his 
natural family or placed elsewhere. See Part I-A of the 
Court’s opinion, ante, at 823-828. Were it not for the system of 
foster care that the State maintains, the relationship for which 
constitutional protection is asserted would not even exist.

The New York Legislature and the New York courts have 
made it unmistakably clear that foster care is intended only 
as a temporary way station until a child can be returned 
to his natural parents or placed for adoption. Thus, Soc. 
Serv. Law § 384-b (l)(b) (McKinney Supp. 1976-1977) states 
a legislative finding that “many children who have been placed 
in foster care experience unnecessarily protracted stays in such 
care without being adopted or returned to their parents or 
other custodians. Such unnecessary stays may deprive these 
children of positive, nurturing family relationships and have 
deleterious effects on their development into responsible, pro-
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ductive citizens.” And, specifically repudiating the conten-
tion that New York law contemplates that a child will have a 
“secure, stable and continuous” relationship with a third-party 
custodian as the child’s “psychological parent,” the New York 
Court of Appeals has “[p]articularly rejected the notion, if 
that it be, that third-party custodians may acquire some sort 
of squatter’s rights in another’s child.” Bennett v. Jeffreys, 
40 N. Y. 2d 543, 552 n. 2, 356 N. E. 2d 277, 285 n. 2.

In these circumstances, I cannot understand why the Court 
thinks itself obliged to decide these cases on the assumption 
that either foster parents or foster children in New York 
have some sort of “liberty” interest in the continuation of 
their relationship.1 Rather than tiptoeing around this cen-

1 The Court’s opinion seems to indicate that there is no reason to dis-
tinguish between the claims of the foster parents and the foster children, 
either because the parents have standing to assert the rights of the children 
or because the parents’ interest is identical to that of the children. See 
ante, at 841-842, nn. 44, 45. I cannot agree.

First, it is by no means obvious that foster parents and foster children 
have the same interest in a continuation of their relationship. When the 
child leaves the foster family, it is because the agency with custody of him 
has determined that his interests will be better served by a new home, 
either with his natural parents, adoptive parents, or a different foster 
family. Any assessment of the child’s alleged deprivation must take into 
account not only what he has lost, but what he has received in return. 
Foster parents, on the other hand, do not automatically receive a new chjld 
with whom they will presumably have a more profitable relationship.

Second, unlike the situation in Craig v. Boren, 429 U. S. 190, 195-196, 
this is not a case where the failure to grant the parents their requested 
relief will inevitably tend to “[dilute] or adversely [affect]” the alleged 
constitutional rights of the children. Denying the parents a hearing sim-
ply has no effect whatever on the children’s separate claim to a hearing, 
and does not impair their alleged constitutional rights. There is there-
fore no standing in the parents to assert the children’s claims. See Note, 
Standing to Assert Constitutional Jus Tertii, 88 Harv. L. Rev. 423, 432 
(1974), cited in Craig, supra, at 195.

I would nevertheless consider both the parents’ and the children’s 
claims in these cases, but only because the suit was originally brought on 
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tral issue, I would squarely hold that the interests asserted 
by the appellees are not of a kind that the Due Process 
Clause of the Fourteenth Amendment protects.

At the outset, I would reject, as does the Court, the ap-
parent holding of the District Court that “the trauma of 
separation from a familiar environment” or the “harmful 
consequences of a precipitous and perhaps improvident deci-
sion to remove a child from his foster family,” Organization of 
Foster Families v. Dumpson, 418 F. Supp. 277, 283, constitutes 
a “grievous loss” which therefore is protected by the Four-
teenth Amendment. Not every loss, however “grievous,” 
invokes the protection of the Due Process Clause. Its protec-
tions extend only to a deprivation by a State of “life, liberty, 
or property.” And when a state law does operate to deprive a 
person of his liberty or property, the Due Process Clause is 
applicable even though the deprivation may not be “grievous.” 
Goss v. Lopez, 419 U. S. 565, 576. “[T]o determine whether 
due process requirements apply in the first place, we look not 
to the ‘weight’ but to the nature of the interest at stake.” 
Board of Regents v. Roth, 408 U. S. 564, 570-571. See 
Ingraham v. Wright, 430 U. S. 651, 672; Meachum v. Fano, 
427 U. S. 215,224; Goss v. Lopez, supra, at 575-576.

behalf of both the parents and the children, all of whom were parties 
plaintiff. While it is true that their interests may conflict, there was no 
reason not to allow counsel for the parents to continue to represent the 
children to the extent that their interests may be compatible. The conflict 
was avoided by the District Court’s appointment of independent counsel, 
who took a position opposite to that of the foster parents as to where the 
children’s welfare lay. The appointment of independent cdunsel, how-
ever, should not have left the children without advocacy for the position, 
right or wrong, that they are entitled to due process hearings. That 
position should have been left to be asserted by the counsel who originally 
brought the suit for the children. My view, therefore, is that the parents 
and the children are properly before the Court and entitled to assert their 
own separate claims, but that neither group has standing to assert the 
claims of the other.
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Clearly, New York has deprived nobody of his life in these 
cases. It seems to me just as clear that the State has de-
prived nobody of his liberty or property. Putting to one 
side the District Court’s erroneous “grievous loss” analysis, 
the appellees are left with very little ground on which to 
stand. Their argument seems to be that New York, by 
providing foster children with the opportunity to live in a 
foster home and to form a close relationship with foster 
parents, has created “liberty” or “property” that it may not 
withdraw without complying with the procedural safeguards 
that the Due Process Clause confers. But this Court’s deci-
sion in Meachum v. Fano, supra, illustrates the fallacy of 
that argument.

At issue in Meachum was a claim by Massachusetts state 
prisoners that they could not constitutionally be transferred 
to another institution with less favorable living conditions 
without a prior hearing that would fully probe the reasons 
for their transfer. In accord with previous cases, see, e. g., 
Goss v. Lopez, supra; Wolff v. McDonnell, 418 U. S. 539; 
Board of Regents n . Roth, supra; Perry v. Sindermann, 408 
U. S. 593; Goldberg v. Kelly, 397 U. S. 254, the Court recog-
nized that where state law confers a liberty or property 
interest, the Due Process Clause requires certain minimum 
procedures “ ‘to ensure that the state-created right is not arbi-
trarily abrogated.’ ” 427 U. S., at 226, quoting Wolff, supra, at 
557. But the predicate for invoking the Due Process Clause— 
the existence of state-created liberty or property—was missing 
in Meachum just as it is missing here. New York confers 
no right on foster families to remain intact, defeasible only 
upon proof of specific acts or circumstances. As was true of 
prison transfers in Meachum, transfers in and out of foster 
families “are made for a variety of reasons and often involve 
no more than informed predictions as to what would best 
serve . . . the safety and welfare of the [child].” 427 U. S., 
at 225.
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Similarly, New York law provides no basis for a justifiable 
expectation on the part of foster families that their rela-
tionship will continue indefinitely. Cf. Perry v. Sindermann, 
supra, at 599-603. The District Court in this litigation 
recognized as much, noting that the typical foster-care 
contract gives the agency the right to recall the child “upon 
request,” and commenting that the discretionary authority 
vested in the agency “is on its face incompatible with plain-
tiffs’ claim of legal entitlement.” 418 F. Supp., at 281. To 
be sure, the New York system has not operated perfectly. 
As the state legislature found, foster care has in many cases 
been unnecessarily protracted, no doubt sometimes resulting 
in the expectation on the part of some foster families that 
their relationship will continue indefinitely. But, as already 
noted, the New York Court of Appeals has unequivocally 
rejected the notion that under New York law prolonged third- 
party custody of children creates some sort of “squatter’s 
rights.” And, as this Court stated in Perry n . Sindermann, 
supra, at 603, a mere subjective “expectancy” is not liberty 
or property protected by the Due Process Clause.

This is not to say that under the law of New York foster 
children are the pawns of the State, who may be whisked 
from family to family at the whim of state officials. The 
Court discusses in Part III of its opinion the various state 
and local procedures intended to assure that agency discretion 
is exercised in a manner consistent with the child’s best in-
terests. Unlike the prison transfer situation in Meachum 
v. Fano, it does not appear that child custody decisions can 
be made “for whatever reason or for no reason at all.” 427 
U. S., at 228. But the protection that foster children have 
is simply the requirement of state law that decisions about 
their placement be determined in the light of their best 
interests. See, e. g., Bennett v. Jeffreys, 40 N. Y. 2d 543, 
356 N. E. 2d 277; In re Jewish Child Care Assn. (Sanders), 5 
N. Y. 2d 222,156 N. E. 2d 700; State ex rel. Wallace v. Lhotan,
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51 App. Div. 2d 252, 380 N. Y. S. 2d 250, appeal dismissed and 
leave to appeal denied, 39 N. Y. 2d 705. This requirement is 
not “liberty or property” protected by the Due Process Clause, 
and it confers no right or expectancy of any kind in the 
continuity of the relationship between foster parents and 
children. See, e. g., Bennett, supra, at 552 n. 2, 356 
N. E. 2d, at 285 n. 2: “Third-party custodians acquire 
‘rights’ . . . only derivatively by virtue of the child’s best 
interests being considered . . . .”

What remains of the appellees’ argument is the theory that 
the relation of the foster parent to the foster child may 
generate emotional attachments similar to those found in 
natural families. The Court surmises that foster families 
who share these attachments might enjoy the same constitu-
tional interest in “family privacy” as natural families. See, 
e. g., Moore v. East Cleveland, ante, at 504-505 (plurality 
opinion of Powel l , J.); Roe v. Wade, 410 U. S. 113, 152-153; 
Pierce v. Society of Sisters, 268 U. S. 510; Meyer v. Nebraska, 
262 U. S. 390.

On this score, the Court hypothesizes the case of “a child 
[who] has been placed in foster care as an infant, has never 
known his natural parents, and has remained continuously 
for several years in the care of the same foster parents . . . .” 
Ante, at 844. The foster family might then “hold the 
same place in the emotional life of the foster child, and 
fulfill the same socializing functions, as a natural family.” 
Ibid.

But under New York’s foster-care laws, any case where the 
foster parents had assumed the emotional role of the child’s 
natural parents would represent not a triumph of the system, 
to be constitutionally safeguarded from state intrusion, but 
a failure. The goal of foster care, at least in New York, 
is not to provide a permanent substitute for the natural or 
adoptive home, but to prepare the child for his return to 
his real parents or placement in a permanent adoptive home 
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by giving him temporary shelter in a family setting. See 
Part I-A of the Court’s opinion, ante, at 823-828. Thus, the 
New York Court of Appeals has recognized that the develop-
ment of close emotional ties between foster parents and a child 
may hinder the child’s ultimate adjustment in a permanent 
home, and provide a basis for the termination of the foster 
family relationship. In re Jewish Child Care Assn. (Sanders), 
supra.2 See also State ex rel. Wallace v. Lhotan, supra. 
Perhaps it is to be expected that children who spend un-
duly long stays in what should have been temporary foster 
care will develop strong emotional ties with their foster 
parents. But this does not mean, and I cannot believe, that 
such breakdowns of the New York system must be protected 
or forever frozen in their existence by the Due Process Clause 
of the Fourteenth Amendment.3

One of the liberties protected by the Due Process Clause, 
the Court has held, is the freedom to “establish a home and 
bring up children.” Meyer v. Nebraska, supra, at 399. If a 
State were to attempt to force the breakup of a natural family,

2 “That the Sanders have given Laura a good home and have shown her 
great love does not stamp as an abuse of discretion the Trial Justice’s de-
termination to take her from them. Indeed, it is the extreme of love, 
affection and possessiveness manifested by the Sanders, together with the 
conduct which their emotional involvement impelled, that supplies the 
foundation of reasonableness and correctness for his determination. The 
vital fact is that Mr. and Mrs. Sanders are not, and presumably will never 
be, Laura’s parents by adoption. Their disregard of that fact and their 
seizure of full parental status in the eyes of the child might well be, or so 
the Trial Justice was entitled to find, a source of detriment to the child in 
the circumstances presented.” 5 N. Y. 2d., at 229, 156 N. E. 2d, at 703.

3 The consequences of extending constitutional protection to the foster 
family relationship are, as the Court points out, ante, at 846-847, especially 
absurd when the child would otherwise be immediately returned to his 
natural parents. If the foster family relationship were to occupy the same 
constitutional plane as that of the natural family, the conflict between the 
constitutional rights of natural and foster parents would be totally 
irreconcilable.
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over the objections of the parents and their children, without 
some showing of unfitness and for the sole reason that to do 
so was thought to be in the children’s best interest, I should 
have little doubt that the State would have intruded im-
permissibly on “the private realm of family life which the 
state cannot enter.” Prince v. Massachusetts, 321 U. S. 158, 
166. But this constitutional concept is simply not in point 
when we deal with foster families as New York law has 
defined them. The family life upon which the State “in-
trudes” is simply a temporary status which the State itself 
has created. It is a “family life” defined and controlled by 
the law of New York, for which New York pays, and the goals 
of which New York is entitled to and does set for itself.

For these reasons I concur in the judgment of the Court.
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UNITED STATES et  al . v . LARIONOFF et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT

No. 76-413. Argued April 27, 1977—Decided June 13, 1977

Respondent enlisted members of the United States Navy and others simi-
larly situated, who agreed to extend their enlistments at a time when 
a statute provided for a Variable Re-enlistment Bonus (VRB), in addi-
tion to the Regular Re-enlistment Bonus (RRB), for members of the 
Armed Forces whose ratings were classified as a “critical military skill” 
held entitled to VRB’s determined according to the award level in effect 
at the time they agreed to extend their enlistments, notwithstanding 
that the Navy eliminated their ratings from the “critical military skill” 
list before they began serving their extended enlistments, and that the 
statutes authorizing the RRB and VRB were repealed and a new Selec-
tive Re-enlistment Bonus (SRB) substituted before one of the respond-
ents began to serve his extended enlistment. Pp. 869-882.

(a) Implementing regulations requiring that the amount of the VRB 
to be awarded to an enlisted member who extended his enlistment be 
determined by reference to the award level in effect at the time he 
began to serve his extended enlistment, rather than at the time he 
agreed to the extension, are invalid as being contrary to Congress’ pur-
pose, as manifested by the legislative history, in enacting the VRB pro-
gram as an inducement to selected service members to extend their 
period of service. Whether a service member re-enlists or agrees to ex-
tend his enlistment, the VRB could only be effective as a selective in-
centive to extension of service if at the time he made his decision the 
service member could count on receiving it if he elected to remain in 
the service. Pp. 869-877.

(b) There is nothing in either the language or legislative history of 
the statute repealing the RRB and VRB system and establishing a new 
bonus system to show any intention on the part of Congress to affect 
the rights of those service members who had extended their enlistments 
and became entitled to receive VRB’s. Pp. 878-882.

175 U. S. App. D. C. 32, 533 F. 2d 1167, affirmed.

Bre nna n , J., delivered the opinion of the Court, in which Ste war t , 
Mar sha ll , Pow el l , and Ste ve ns , J J., joined. Whi te , J., filed a dissent-
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ing opinion, in which Bur ge r , C. J., and Bla ck mun  and Reh nq ui st , JJ., 
joined, post, p. 882.

Deputy Solicitor General Jones argued the cause for the 
United States et al. With him on the briefs were Solicitor 
General McCree, former Acting Solicitor General Friedman, 
Acting Assistant Attorney General Babcock, and Robert E. 
Kopp.

Stephen Daniel Keeffe argued the cause and filed a brief for 
respondents.

Mr . Justice  Brennan  delivered the opinion of the Court.
Seven enlisted members of the United States Navy brought 

this class action in the District Court for the District of 
Columbia under the Tucker Act, 28 U. S. C. § 1346 (a)(2), 
alleging that their agreements to extend their enlistments, 
made at various times from 1968 to 1970, entitled each of them 
to payment of a re-enlistment bonus. The District Court 
ordered that the bonuses be paid, 365 F. Supp. 140 (1973), 
and the Court of Appeals for the District of Columbia Circuit 
affirmed. 175 U. S. App. D. C. 32, 533 F. 2d 1167 (1976). 
We granted certiorari, 429 U. S. 997 (1976). We affirm.

I
From early in our history, Congress has provided by statute 

for payment of a re-enlistment bonus to members of the Armed 
Services who re-enlisted upon expiration of their term of serv-
ice, or who agreed to extend their period of service before its 
expiration.1 Prior to the enactment of Pub. L. No. 89-132, 
79 Stat. 547 (1965), this bonus was determined for an enlistee’s 
first re-enlistment or extension of enlistment by multiplying 
his monthly pay at the time of expiration of the initial period 

1 The Court of Appeals opinion traces the history of this policy from 
1795 to the present. 175 U. S. App. D. C., at 37-38, and n. 16, 533 
F. 2d, at 1172-1173, and n. 16.
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of service by the number of years specified in the re-enlist-
ment agreement. See former 37 U. S. C. §§ 308 (a), (b).

The perceived defect of this system was that “it failed to 
vary the monetary incentive for reenlistment according to the 
needs of the armed services for personnel with particular 
skills.” 175 U. S. App. D. C., at 38, 533 F. 2d, at 1173. 
Consequently, Congress enacted former 37 U. S. C. § 308 (g), 
which authorized the services to provide, in addition to the 
Regular Re-enlistment Bonus (RRB) just described, a Vari-
able Re-enlistment Bonus (VRB) to members of the Armed 
Services whose particular skills were in short supply. The 
VRB was to be a multiple, no greater than four, of the RRB.2

This program was in effect when respondent Nicholas J. 
Larionoff enlisted in the Navy for four years on June 23,

2 Former 37 U. S. C. § 308 (g), 79 Stat. 547, provided as follows:
“(g) Under regulations to be prescribed by the Secretary of Defense, 

or the Secretary of the Treasury with respect to the Coast Guard 
when it is not operating as a service in the Navy, a member who is 
designated as having a critical military skill and who is entitled to a 
bonus computed under subsection (a) of this section upon his first 
reenlistment may be paid an additional amount not more than four 
times the amount of that bonus. The additional amount shall be paid 
in equal yearly installments in each year of the reenlistment period. 
However, in meritorious cases the additional amount may be paid in fewer 
installments if the Secretary concerned determines it to be in the best 
interest of the members. An amount paid under this subsection does 
not count against the limitation prescribed by subsection (c) of this 
section on the total amount that may be paid under this section.”

Under the Department of Defense regulations implementing the 
VRB program, multiples of one to four times the RRB were assigned 
depending on the relative urgency of the services’ need for particular 
skills, as measured by personnel shortages and the cost of training replace-
ment personnel. Department of Defense Directive 1304.14, ^IV.D.l.a, b 
(Sept. 3, 1970); Department of Defense Instruction 1304.15, IV.D, 
V.A.1, 2 (Sept. 3, 1970).

Under 37 U. S. C. §906, “[a] member of the [Armed Forces] who 
extends his enlistment ... is entitled to the same pay and allowances 
as though he had reenlisted.”
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1969.3 Shortly after his enlistment, Larionoff chose to par-
ticipate in a Navy training program, completion of which 
would qualify him for the service rating “Communications 
Technician—Maintenance” (CTM). At that time, as 
Larionoff was aware,4 the CTM rating was classified by Navy 
regulations as a “critical military skill,” whose holders were 
eligible upon re-enlistment or extension of enlistment for 
payment of a VRB in the amount of four times the RRB, the 
highest allowable rate. Before entering the training program, 
which entailed a six-year service obligation, Larionoff entered a 
written agreement to extend his enlistment “in consideration 
of the pay, allowances, and benefits which will accrue to me 
during -the continuance of my service.” Larionoff success-
fully completed the program and was advanced to the CTM 
rating, expecting to receive a VRB upon entering the period 
of his extended enlistment on June 23, 1973.5

3 Except as noted below with specific reference to respondent Johnnie S. 
Johnson, the facts relating to Larionoff are typical of those concerning 
the other named respondents.

4 Larionoff was informed of the existence of the VRB program, and 
its applicability to the CTM program, by a Navy “classifier” who 
interviewed him to determine what field within the service he should 
enter. Several of the other named respondents were also told of the 
existence of the VRB program, and in some instances the amount of 
the VRB they could expect to receive was calculated for them by 
Navy personnel, without any indication that the amount might be 
reduced. 175 U. S. App. D. C„ at 35, 36, and nn. 6, 11, 533 F. 2d, at 
1170, 1171, and nn. 6, 11. These facts, contained in affidavits filed by 
respondents, are undisputed; while an affidavit introduced by the Govern-
ment states that “it is not the policy of the Department of the Navy to 
promise specific eligibility for Variable Reenlistment Bonus, nor is any
official authorized to make such a promise in counselling with a prospec-
tive enlistee,” there is no dispute that in particular cases individual service 
members might, inadvertently or otherwise, be left with the impression 
that a VRB had been promised.

6 Under former 37 U. S. C. §308 (g), the VRB was paid “in equal 
yearly installments in each year of the reenlistment period.”
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On March 24, 1972, however, the Navy announced that ef-
fective July 1, 1972, the CTM rating would no longer be 
considered a “critical military skill” eligible for a VRB. 
When Larionoff, through his congressional representatives, 
inquired into his continued eligibility for a VRB, he was in-
formed that since the CTM rating was no longer listed, he 
would not receive the expected bonus. Accordingly, in March 
1973, respondents filed this lawsuit, and in September of that 
year the District Court certified a class and granted summary 
judgment for respondents, ordering payment of the disputed 
VRB’s.

While the Government’s appeal of this order was pending in 
the Court of Appeals, Congress repealed the statutes author-
izing both the RRB and the VRB, and substituted a new Se-
lective Re-enlistment Bonus (SRB), effective June 1, 1974. 
Armed Forces Enlisted Personnel Bonus Revision Act of 1974, 
88 Stat. 119, 37 U. S. C. § 308 (1970 ed., Supp. V). The Gov-
ernment concedes that this action had no effect on six of the 
named respondents; like Larionoff, they were scheduled to 
begin serving their extended enlistments prior to the effective 
date of the Act, and therefore should have received their 
VRB’s, if at all, while the program was still in effect.6 Re-
spondent Johnnie S. Johnson, however, first enlisted in the 
Navy in August 1970, and did not begin serving his extended 
enlistment until August 1974. The Court of Appeals was thus 
confronted with two questions: (1) whether Larionoff and 
those in his position were entitled to receive VRB’s despite the 
Navy’s elimination of their rating from the eligible list in the 
period after their agreement to extend their enlistments but 
before they began serving those extensions; and (2) whether 
Johnson and others in his situation were entitled to receive 
VRB’s despite the repeal of the VRB program in the same

6 But see n. 23, infra.
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period. The Court of Appeals held that both were entitled to 
receive VRB’s.

II
A

Both the Government and respondents recognize that “ [a] 
soldier’s entitlement to pay is dependent upon statutory right,” 
Bell v. United States, 366 U. S. 393, 401 (1961), and that ac-
cordingly the rights of the affected service members must be 
determined by reference to the statutes and regulations gov-
erning the VRB, rather than to ordinary contract principles.7 
In this case, the relevant statute, former 37 U. S. C. § 308 (g), 
provided:

“Under regulations to be prescribed by the Secretary of 
Defense, ... a member who is designated as having a 
critical military skill and who is entitled to [an RRB] 
upon his first reenlistment may be paid an additional 
amount not more than four times the amount of [the 
RRB].”

The regulations governing individual eligibility were set forth 
in Department of Defense Instruction 1304.15, fl V.B.l (Sept. 
3, 1970).8

7 Indeed, this is implicitly recognized in the contracts executed by the 
named respondents, which state that they agree to extend their enlistments 
“in consideration of the pay, allowances, and benefits which will accrue 
to me during the continuance of my service,” rather than stating any 
fixed compensation.

8 This regulation provided:
“B. Individual Eligibility for Receipt of Awards

“1. Variable Reenlistment Bonus. An enlisted member is eligible to 
receive a Variable Reenlistment Bonus if he meets all the following 
conditions:

“a. Is qualified and serving on active duty in a military specialty 
designated under provisions of paragraph V.A.2. above for award of 
the Variable Reenlistment Bonus. Members paid a Variable Reenlist-
ment Bonus shall continue to serve in the military specialty which 
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The Government contends that these eligibility criteria are 
to be applied as of the time the enlisted member completes 
service of his original enlistment and enters into the extended

qualified them for the bonus unless the Secretary of a Military Depart-
ment determines that a waiver of this restriction is necessary in the 
interest of the Military Service concerned.

“b. Has completed at least 21 months of continuous active service 
other than active duty for training immediately prior to discharge, 
release from active duty, or extension of enlistment.

“c. Is serving in pay grade E-3 or higher.
“d. Reenlists in a regular component of the Military Service con-

cerned within three (3) months (or within a lesser period if so prescribed 
by the Secretary of the Military Department concerned) after the date 
of his discharge or release from compulsory or voluntary active duty 
(other than for training), or extends his enlistment, so that the 
reenlistment or enlistment as extended provides a total period of con-
tinuous active service of not less than sixty-nine (69) months.

“(1) The reenlistment or extension of enlistment must be a first 
reenlistment or extension for which a reenlistment bonus is payable.

“(2) No reenlistment or extension accomplished for any purpose other 
than continued active service in the designated military specialty shall 
qualify a member for receipt of the Variable Reenlistment Bonus.

“(3) Continued active service in a designated military specialty shall 
include normal skill progression as defined in the respective Military 
Service classification manuals.

“e. Has not more than eight years of total active service at the 
time of reenlistment or extension of enlistment.

“f* Attains eligibility prior to the effective date of termination of 
awards in any military specialty designated for termination of the 
award. Member must attain eligibility prior to the effective date of a 
reduction of award level to be eligible for the higher award level. 
Eligibility attained through any modification of an existing service 
obligation, including any early discharge granted pursuant to 10 U. 8. C. 
1171, must have been attained prior to the date the authority ap-
proving the modification was notified of the prospective termination 
or reduction of award in the military specialty.

“g. Meets such additional eligibility criteria as may be prescribed 
by the Secretary of the Military Department concerned.”
Instruction 1304.15 has been canceled by Department of Defense In-
struction 1304.22 (June 1975).
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enlistment. This is a reasonable construction, since the stat-
ute requires that the VRB not be paid until that time. See 
n. 5, supra. At that time, it is argued, respondents did not 
satisfy two related criteria prescribed by fl V.B.l, although it 
is conceded they met the others. First, they were not then 
“serving ... in a military specialty designated” as a critical 
military skill, fl V.B.l.a, since the CTM rating was by that 
time no longer so designated; second, they had not “[a]t- 
tain[ed] eligibility prior to the effective date of termination of 
awards” for the CTM rating, fl V.B.l.f.

The Government also relies upon the regulations governing 
the amount of the award to be received. Under Department 
of Defense Directive 1304.14, fl IV.F (Sept. 3, 1970):

“When a military skill is designated for reduction or ter-
mination of award an effective date for reduction or ter-
mination of awards shall be established and announced 
to the field at least 90 days in advance. All awards on 
or after that effective date in military skills designated 
for reduction of award level will be at the level effective 
that date and no new awards will be made on or after 
the effective date in military skills designated for termi-
nation of awards.”9 (Emphasis added.)

Similarly, Department of Defense Instruction 1304.15, supra, 
fl VI.A, stated:

“Members serving in a military specialty designated 
for reduction or termination of award under the pro-
visions of subsection IV.F. of [Directive 1304.14, supra} 
will receive the award level effective on the date of their 
reenlistment or extension of enlistment, except as pro-
vided in paragraph V.B.l.f. above.”10

9 Directive 1304.14 has been canceled by Department of Defense 
Directive 1304.21 (June 1975).

10 The reference is apparently to the last sentence of V.B.l.f, 
supra, n. 8, which provided: “Eligibility attained through any modification 
of an existing service obligation . . . must have been attained prior to
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The Government argues that these regulations, read together, 
establish that respondents were entitled to receive only the 
VRB in effect for their service rating at the time the period of 
their original enlistment ended, and the extended enlistment 
began.

These regulations, as the Court of Appeals pointed out and 
the Government freely concedes, contain a number of ambigui-
ties. See 175 U. S. App. D. C., at 40-42, 533 F. 2d, at 1175— 
1177. We need not tarry, however, over the various ambiguous 
terms and Complex interrelations of the regulations. In con-
struing administrative regulations, “the ultimate criterion is 
the administrative interpretation, which becomes of controlling 
weight unless it is plainly erroneous or inconsistent with the 
regulation.” Bowles v. Seminole Rock Co., 325 U. S. 410, 414 
(1945). See also INS v. Stanisic, 395 U. S. 62 (1969). The 
Government represents, and respondents do not seriously dis-
pute, that throughout the period in which the VRB program 
was in effect, the Navy interpreted the Department of Defense 
regulations as entitling an enlisted member who extends his 
enlistment to the VRB level, if any, in effect at the time he 
began to serve the extended enlistment.11 Since this interpre- 

the date the authority approving the modification was notified of the 
prospective termination or reduction of award . . . .” The Court of 
Appeals interpreted this provision as intended to prevent service members 
from qualifying for a soon-to-be-reduced benefit level by agreeing to 
extend their enlistments in the interval between the announcement of the 
reduction in award level and the effective date of the change, and hence 
an implicit recognition that in the absence of such a provision service 
members in that position would be entitled to the higher benefit level. 
175 U. S. App. D. C., at 41-42, 533 F. 2d, at 1176-1177. The Govern-
ment argues, however, that the purpose of J V.B.l.f was to reach the much 
smaller group of service members who would be in a position both to 
agree to extend their enlistment and to begin serving the extension within 
the relevant period. Tr. of Oral Arg. 15-16.

11 This has apparently been the practice regardless of whether that 
level was higher or lower than that in effect when the service member 
agreed to extend his enlistment. Id., at 45.
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tation is not plainly inconsistent with the wording of the 
regulations, we accept the Government’s reading of those 
regulations as correct.

B
This, however, does not end our inquiry. For regulations, 

in order to be valid, must be consistent with the statute under 
which they are promulgated.12 We are persuaded that in-
sofar as they required that the amount of the VRB to be 
awarded to a service member who extended his enlistment was 
to be determined by reference to the award level in effect at 
the time he began to serve the extension, rather than at the 
time he agreed to it, the relevant regulations were contrary to 
the manifest purposes of Congress in enacting the VRB pro-
gram, and hence invalid.13

The legislative history of the VRB statute makes those 
congressional purposes crystal clear. As noted above, the 
re-enlistment bonus scheme in effect before 1965, which relied 
entirely on the RRB, was criticized for providing the same 
re-enlistment incentive to all members of the Armed Services, 
regardless of the need for their skills. The Defense Depart-
ment desired greater flexibility in calibrating re-enlistment 
incentives to its manpower needs. The additional expendi-

12 “The power of an administrative officer or board to administer a 
federal statute and to prescribe rules and regulations to that end is . . . 
[only] the power to adopt regulations to carry into effect the will 
of Congress as expressed by the statute. A regulation which does not 
do this, but operates to create a rule out of harmony with the 
statute, is a mere nullity.” Manhattan General Equip. Co. v, Commis-
sioner, 297 U. S. 129, 134 (1936). See, e. g., Ernst & Ernst v. Hochjelder, 
425 U. S. 185, 213-214 (1976); Dixon v. United States, 381 U. S. 68, 
74 (1965).

13 This argument was clearly raised in the briefs in the Court of 
Appeals, Brief for Plaintiffs-Appellees (Cross-Appellants) 13, Larionoff 
v. United States, Nos. 74-1211 and 74-1212, and in this Court, Brief for 
Respondents 15-18. We therefore do not regard the somewhat inconclu-
sive colloquy at oral argument, see Tr. of Oral Arg. 29-33, as abandoning it.



874 OCTOBER TERM, 1976

Opinion of the Court 431 U. S.

tures for the VRB were expected to save money in the long 
run, since payment of the higher re-enlistment bonus would 
enable the Armed Forces to retain highly skilled individuals 
whose training had required a considerable investment.14 
Members of Congress in the floor debates clearly recognized 
the wisdom of offering such incentives.15

The VRB was thus intended to induce selected service 
members to extend their period of service beyond their orig-
inal enlistment. Of course, the general pay raise for the 
military included in the same Act was also intended to have 
a similar effect, by making a military career generally more 
attractive.16 But the VRB was expected to be a very specific 
sort of incentive, not only because it was aimed at a selected 
group of particularly desirable service members, but also 
because it offered an incentive “at just the time that it will 
be most effective, when an individual decides whether or not to 
reenlist.” Remarks of Rep. Nedzi, 111 Cong. Rec. 17201 
(1965). The then Secretary of Defense, Robert S. McNamara, 
made the same point to the House Armed Services Committee, 
in contrasting the VRB to “proficiency pay,” which provides 
increased pay to service members with critical skills:

“We believe a more efficient way to provide additional 
reenlistment incentives to selected first termers in espe-
cially high demand is by using a variable reenlistment 
bonus. Monetary rewards are thereby concentrated at 
the first reenlistment decision point, obtaining the greatest 
return per dollar spent on the retention of personnel” 
Hearings on Military Pay Bills before the House Commit-

14 H. R. Rep. No. 549, 89th Cong., 1st Sess., 47 (1965); S. Rep.
No. 544, 89th Cong., 1st Sess., 14 (1965).

16 See, e. g., remarks of Rep. Morton, 111 Cong. Rec. 17206 (1965); 
remarks of Rep. Bennett, ibid.; remarks of Rep. Dole, id., at 17209; re-
marks of Sen. Russell, id., at 20034.

16 See, e. g., H. R. Rep. No. 549, supra, at 5-6; S. Rep. No. 544, 
supra, at 1-4.
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tee on Armed Services, 89th Cong., 1st Sess., 2545 (June 7, 
1965) (House Hearings). (Emphasis added.)

The then Assistant Secretary of Defense, Norman S. Paul, also 
distinguished the VRB from ordinary pay, stating that with 
the VRB the military hoped “to cure a separate specific prob-
lem by specific means, rather than overall pay.” Hearings on 
Military Pay Increase before the Senate Committee on Armed 
Services, 89th Cong., 1st Sess., 41 (July 29, 1965) (Senate 
Hearings). The timing of the VRB was crucial to this 
intention:

“At the end of his first term of reenlistment [sic] he is 
trying to make up his mind whether to stay in the 
military. And we think that the added bonus may push 
him over the line into staying with us, which is what we 
want to see happening.” Id., at 40.17

It is true that in discussing the VRB, Congress focused on 
the service member who reaches the end of his enlistment, 
and is faced with the decision “whether or not to reerilist.” 
(Emphasis added.) Remarks of Rep. Nedzi, supra. But, as 
Congress has recognized in providing that “[a] member of the 
[Armed Forces] who extends his enlistment ... is entitled to 
the same pay and allowances as though he had reenlisted,” 37 
U. S. C. § 906, precisely the same reasoning applies to the 
decision to extend enlistment as to the decision to re-enlist. 
In either case, the VRB could only be effective as a selective 
incentive to extension of service if at the time he made his 

17 The argument that the VRB would be particularly effective as an 
inducement to re-enlist because it would be provided at the “decision 
point” is a constant theme through the hearings, the committee reports, 
and the floor debates. See House Hearings 2545-2584 (statements of 
Secy. McNamara), 2671 (colloquy of Rep. Stratton and Gen. Greene); 
Senate Hearings 19 (statement of Secy. McNamara), 26, 40, 44 (state-
ments of Asst. Secy. Paul); H. R. Rep. No. 549, supra, at 47; S. Rep. No. 
544, supra, at 14; 111 Cong. Rec. 17201 (1965) (remarks of Rep. Nedzi).
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decision the service member could count on receiving it if he 
elected to remain in the service.

This is very apparent when the VRB program is examined 
from the perspective of an individual who is at the point of 
deciding whether or not to extend an enlistment due to expire 
at some future date. At the time he makes this decision, he is 
aware that his rating or expected rating is classified as a crit-
ical military skill eligible for a VRB at a particular level. 
Under the plan as envisioned by Congress, and as applied by 
the Navy in the case of re-enlistments, the incentive operates 
“at just the time it will be most effective,” because the service 
member knows that if he remains in the service, he will receive 
a VRB at the prescribed level. But under the contested reg-
ulations, the service member has no such reassurance. 
Whether or not his rating is eligible for a VRB now, it may 
not be at the future date on which his first enlistment expires.18 
His “incentive” to extend his enlistment is the purely hypo-
thetical possibility that he might receive a VRB if there is a 
personnel shortage in his skill on that date. On the other 
hand, if he nevertheless extends his enlistment, and if the 
VRB level for his rating is increased in the interval before 
his original term expires, he will receive a higher award than 
that which sufficed to induce his decision to remain in the 
service—from the standpoint of Congress’ purposes, a totally 
gratuitous award.19

18 Indeed, as the Court of Appeals pointed out, 175 U. S. App. D. C., 
at 43-44, n. 32, 533 F. 2d, at 1178-1179, n. 32, because the regulations gov-
erning the VRB program required the various services to undertake an 
annual review of the military specialties in which personnel shortages 
existed for the purpose of adjusting VRB award levels, Department of 
Defense Directive 1304.14, fIV.F.1, the service member, by his very 
decision to extend his enlistment, would contribute to the likelihood that by 
the time his initial enlistment expired, his skill would no longer be in short 
supply and the VRB he had expected would therefore have been reduced 
or eliminated.

19 The effects of the challenged regulations would, of course, be less than
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The clear intention of Congress to enact a program that 
“concentrates monetary incentives at the first reenlistment 
decision point where the greatest returns per retention dollar 
can be expected,” Senate Hearings 26 (statement of Asst. Secy. 
Paul), could only be effectuated if the enlisted member at the 
decision point had some certainty about the incentive being 
offered. Instead, the challenged regulations provided for a 
virtual lottery.20 We therefore hold that insofar as the De-
fense Department regulations required that the amount of the 
VRB to be paid to a service member who was otherwise eligible 
to receive one be determined by the award level as of the time 
he began to serve his extended enlistment, they are in clear 
conflict with the congressional intention in enacting the VRB 
program, and hence invalid. Because Congress intended to 
provide at the re-enlistment decision point a promise of a 
reasonably certain and specific bonus for extending service in 
the Armed Forces, Larionoff and the members of his class are 
entitled, as the Court of Appeals held, to payment of VRB’s 
determined according to the award levels in effect at the time 
they agreed to extend their enlistments.

clear to the service member deciding whether or not to extend his enlist-
ment, and, given the complexity and ambiguity of the regulations, and the 
resulting possibility that they could be misconstrued by Navy recruiters 
as well as by the enlistees themselves, it would not be surprising if many 
service members, like some of the respondents here, see n. 4, supra, came 
to believe that by extending their enlistments they had acquired a vested 
right to a VRB. To the extent that such beliefs had been fostered, 
upholding the regulations would perpetrate a considerable injustice.

20 Of course, the enlisted service member agreeing to extend his enlist-
ment could not have been entirely certain of the amount of his future 
VRB. First, the VRB was calculated according to a formula based on 
the amount of the RRB, which in turn depended on the re-enlistee’s basic 
pay upon entering the re-enlistment period. At the time he agreed to 
extend his enlistment, the service member could not have been sure what 
that amount would be; Congress could alter military pay scales, or the 
member might be promoted or demoted, and hence his pay might change,
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Ill
This brings us to the further question of respondent John-

son’s entitlement to a VRB. At the time he agreed to extend 
his enlistment, the VRB program was in effect, and his CTM 
rating was classified as a critical military skill. Before he 
began serving the extended enlistment period, however, Con-
gress repealed the RRB and VRB system, and substituted the 
new SRB. 88 Stat. 119, 37 U. S. C. § 308 (1970 ed., Supp. V). 
The Government contends that since the VRB had been abol-
ished before Johnson became eligible to receive one, he is not 
entitled to receive a bonus. The Court of Appeals rejected 
this argument.21

What we have said above as to Larionoff goes far toward 
answering this question. The intention of Congress in 
enacting the VRB was specifically to promise to those who

in the interval. Second, the VRB, by both statute and regulation, was not 
actually paid until the service member began serving his extended en-
listment, and even then was ordinarily paid in yearly installments. If 
for some reason the enlistee did not complete service of his extension, 
remaining installments were not paid, and overpayments were re-
couped. Department of Defense Directive 1304.14, If IV.G. Finally, receipt 
of any VRB at all depended on the service member’s completing the 
requirements for eligibility before expiration of the original enlistment. 
See Department of Defense Instruction 1304.15, TfV.B.l, n. 8. Thus, 
the VRB as applied to service members extending their enlistments, 
as opposed to those re-enlisting, was always somewhat contingent. But 
there is a significant difference between this sort of contingency, which 
was inherent in the nature of the program and in any event involved 
marginal effects on the amount of the award or the occurrence of rather 
speculative events, and the sort of uncertainty the contested regulations 
inject into the program, which rendered the primary determinant of the 
VRB entirely unpredictable at the time the decision to extend enlistment 
was made.

21 The decision of the Court of Appeals on this point is in conflict with 
the decisions in CoUins v. Rumsfeld, 542 F. 2d 1109 (CA9 1976), cert, 
pending sub nom. Saylors v. United States, No. 76-677; and Carini v. 
United States, 528 F. 2d 738 (CA4 1975), cert, pending, No. 75-1695.
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extended their enlistments that a VRB award would be paid 
to them at the expiration of their original enlistment in re-
turn for their commitment to lengthen their period of service.22 
When Johnson made that commitment, by entering an agree-
ment to extend his enlistment, he, like Larionoff, became en-
titled to receive at some future date a VRB at the award 
level then in effect (provided that he met the other eligibility 
criteria). Thus, unless Congress intended, in repealing the 
VRB program in 1974, to divest Johnson of the rights he 
had already earned, and constitutionally could do so, the 
prospective repeal of the program could not affect his right 
to receive a VRB, even though the date on which the bonus 
was to be paid had not yet arrived.

Of course, if Congress had such an intent, serious con-
stitutional questions would be presented. No one disputes 
that Congress may prospectively reduce the pay of members 
of the Armed Forces, even if that reduction deprived members 
of benefits they had expected to be able to earn. Cf. Bell v. 
United States, 366 U. S. 393 (1961); United States v. Dicker- 
son, 310 U. S. 554 (1940). It is quite a different matter, how-
ever, for Congress to deprive a service member of pay due for 
services already performed, but still owing. In that case, the 
congressional action would appear in a different constitutional 
light. Cf. Lynch v. United States, 292 U. S. 571 (1934); Perry 
v. United States, 294 U. S. 330 (1935). In view of these prob-
lems, we would not lightly conclude, in the absence of a clear 
expression of congressional intent, that in amending 37 U. S. C. 
§ 308 and establishing a new bonus system, Congress intended 
to affect the rights of those service members who had ex-
tended their enlistments and become entitled to receive VRB’s.

Nothing in the language of the 1974 Act or its legislative 
history expresses such ah intention. The Act makes no refer-

22 As noted, n. 20, supra, the precise amount of the award remained 
somewhat uncertain, and the award was contingent on the enlisted 
member’s meeting certain eligibility conditions.
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ence whatever to service members who have become entitled 
to payment of a VRB by extending their enlistments. There 
is no prohibition of further payments of VRB’s to those al-
ready entitled to them;23 the Act simply replaces the old § 308 
with a new one that authorizes SRB’s rather than RRB’s 
and VRB’s. Nor does the legislative history express any in-
tention to effect such a prohibition. No paramount power of 
the Congress or important national interest justifying inter-
ference with contractual entitlements is invoked.

The Courts of Appeals that have upheld the Government’s 
position have relied on two indications of a congressional in-
tent to affect the rights of Johnson and his class. First, the 
1974 Act expressly preserves the right of all service members 
on active duty as of the effective date of the Act to receive 
upon re-enlistment the RRB’s they would have been entitled 
to before passage of the Act. Pub. L. No. 93-277, § 3,24 88

23 The Government’s concession that the 1974 Act does not affect 
respondents other than Johnson implicitly admits that the Act permits such 
payments. Three other named respondents entered their two-year exten-
sion periods after June 1, 1973. Since the VRB was paid in yearly install-
ments, n. 5, supra, these three would presumably still have installments 
due on their VRB after the Act became effective on June 1, 1974.

24 This section provides:
“Notwithstanding section 308 of title 37, United States Code, as amended 

by this Act, a member of a uniformed service on active duty on the 
effective date of this Act, who would have been eligible, at the end of his 
current or subsequent enlistment, for the reenlistment bonus prescribed in 
section 308 (a) or (d) of that title, as it existed on the day before the 
effective date of this Act, shall continue to be eligible for the reenhstment 
bonus under that section as it existed on the day before the effective date 
of this Act. If a member is also eligible for the reenlistment bonus 
prescribed in that section as amended by this Act, he may elect to receive 
either one of those reenlistment bonuses. However, a member’s eligibility 
under section 308 (a) or (d) of that title, as it existed on the day before 
the effective date of this Act, terminates when he has received a total of 
$2,000 in reenlistment bonus payments, received under either section 
308 (a) or (d) of that title as it existed on the day before the effective 
date of this Act, or under section 308 of that title, as amended by this Act, 
or from a combination of both.”
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Stat. 121. The failure to include a similar saving clause as to 
VRB’s, it is argued, indicates that Congress intended to abolish 
them entirely. But the saving clause for RRB’s does not 
merely preserve them for those who had already extended their 
enlistments, but assures RRB’s upon re-enlistment to any 
service member then on active duty. The failure to enact 
a similar provision as to VRB’s indicates only that Congress 
did not intend that VRB’s be paid to those service members 
who re-enlisted after the effective date of the Act, and has no 
bearing on those who had already extended their enlistments 
and become entitled to VRB’s.

Second, reference is made to a portion of the Conference 
Report on the Act, indicating a congressional “understanding” 
that service members, like Johnson, who had already entered 
two-year extensions of enlistment could become eligible for an 
SRB by canceling the extension and replacing it with a four- 
year extension. H. R. Conf. Rep. No. 93-985, pp. 4r-5 
(1974).25 This, it is argued, indicates that Congress had 

25 The relevant portion of the Conference Report referred to in the 
text states:
“Clarification of interpretation of bill language

“The House committee in reporting the bill indicated its intention that 
bonuses not be authorized for personnel for existing obligated service. 
There was brought to the attention of the conferees a problem that would 
exist, particularly in the Navy nuclear-power field, under the House 
interpretation of the language of the bill. In cases where commitment 
has been made to a man with a four-year enlistment and a two-year 
extension he can cancel the two-year extension and reenlist for four 
years and receive a reenlistment bonus for the four-year reenlistment. 
The Navy expressed great concern that the language of the bill might be 
interpreted to require it to abrogate an understanding it had with enlistees 
and would operate in such a way as to cause serious retention problems 
in its most critical career field. The conferees, therefore, want it under-
stood that while it normally does not expect bonuses to be paid for services 
for which there was an existing obligation, it is consistent with the 
conferees’ understanding that full entitlement to SRB will be authorized 
for personnel who have already agreed to an extension period prior to the
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considered the possible unfairness that eliminating the VRB 
could work on members such as Johnson, and felt that it had 
made sufficient provision for them by making them eligible, 
upon a further extension of their commitment, for an SRB. 
But the Report does not refer to the possible unfairness of 
eliminating the VRB payable to those service members with 
whom it deals; rather, it refers to the Navy’s concern that 
language in the legislative history might cast doubt on a com-
mitment the Navy had made “to a man with a four-year 
enlistment and a two-year extension that he can cancel the 
two-year extension and reenlist for four years and receive a 
reenlistment bonus for the four-year reenlistment.” Id., at 4. 
The Report removes any doubts about the validity of that 
commitment. The only relevance of the Report to the prob-
lem before us is that it demonstrates that Congress was 
responsive to the “concern that the language of the bill might 
be interpreted to require it to abrogate an understanding” 
between the Armed Forces and enlistees, ibid., making it less 
rather than more likely that Congress intended the 1974 Act 
to abrogate Johnson’s entitlement to a VRB by implication.

Affirmed.

Mr . Justice  White , with whom The  Chief  Justi ce , 
Mr . Just ice  Blackmun , and Mr . Justi ce  Rehnquist  join, 
dissenting.

Like the Court, I accept the Government’s interpretation of 
the relevant Navy Department regulations, but I do not agree 

enactment of the legislation if they subsequently cancel this extension 
prior to its becoming operative and reenlist for a period of at least two 
years beyond the period of the canceled extension. Nothing in the bill 
should operate to deny the Chief of Naval Operations the authority to 
extend SRB entitlement to nuclear-power operators, if they subsequently 
can cancel any outstanding extension period prior to its becoming operative 
and reenlist for a period of at least two years beyond the period of the 
canceled extension.”
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with the majority’s view that because Congress intended by 
the VRB legislation irrevocably to promise a re-enlistment 
bonus to those who agreed in advance to re-enlist the regula-
tions are invalid. As I see it, the legislation was not part of 
the re-enlistment agreement, which was executed in considera-
tion of the pay, allowances, and benefits that would accrue 
during a continuance of the re-enlistee’s service. Those who 
executed re-enlistment agreements had no vested right in any 
particular level of pay, in any particular allowance or benefit, 
or in any particular total package of pay, allowances, or 
benefits. In this respect, I am in essential agreement with 
Judge Haynsworth’s opinion for the Court of Appeals for the 
Fourth Circuit in Carini v. United States, 528 F. 2d 738 
(1975), which concluded that cancellation of the VRB prior to 
the beginning of a re-enlistment period was not forbidden by 
law. I respectfully dissent.
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April  28, 1977

Dismissal Under Rule 60
No. 76-6475. Wils on  v . Unite d  States . C. A. 5th Cir. 

Certiorari dismissed under this Court’s Rule 60. Reported 
below: 546 F. 2d 1175.

May  2, 1977

Appeals Dismissed
No. 76-815. Appaw ora  v . Brough . Appeal from Sup. Ct. 

Utah dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Rosebud Sioux 
Tribe v. Kneip, 430 U. S. 584 (1977). Reported below: 553 
P. 2d 934.

No. 76-1279. Salt  River  Proje ct  Agricultural  Improve -
ment  and  Power  Distr ict  v . Departme nt  of  Proper ty  
Valuation  of  Arizona . Appeal from Sup. Ct. Ariz. dis-
missed for want of substantial federal question. Reported 
below: 113 Ariz. 472, 556 P. 2d 1134.

No. 76-6067. Dove  v . New  York  et  al . Appeal from 
D. C. S. D. N. Y. dismissed for want of jurisdiction.

Certiorari Granted—Vacated and Remanded. (See No. 76- 
815, supra.)

Miscellaneous Orders
No. A-445. White head  v . Unite d  States . C. A. 5th dr. 

Application for bail, presented to Mr . Justi ce  Brennan , and 
by him referred to the Court, denied.

901



902 OCTOBER TERM, 1976

May 2, 1977 431 U. S.

No. A-486. Hurst  v . United  Stat es . C. A. 6th Cir. 
Application for bail, presented to Mr . Justice  Marshall , and 
by him referred to the Court, denied.

No. D-89. In  re  Disbarm ent  of  Avgerin . It having 
been reported to the Court by Peter Victor Pappas, of Chicago, 
Ill., that Constantine N. Avgerin died February 19, 1977, the 
rule to show cause heretofore issued on November 15, 1976 
[429 U. S. 955], is hereby discharged.

No. D-104. In  re  Disbarm ent  of  Murray . It is ordered 
that Richard C. Murray, of Lutherville, Md., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 75-1069. Richmond  Unified  School  Dis trict  et  al . 
v. Berg . C. A. 9th Cir. [Certiorari granted, 429 U. S. 1071.] 
Motion of National Education Assn, for leave to file a brief as 
amicus curiae granted.

No. 75-1157. Town  of  Lockport , New  York , et  al . v . 
Citiz ens  for  Community  Actio n  at  the  Local  Level , Inc ., 
et  al ., 430 U. S. 259. Motion of appellees Citizens for Com-
munity Action at the Local Level, Inc., et al. for recall of 
judgment and clarification of remand denied.

No. 76-539. Dayto n Board  of  Education  et  al . v . 
Brinkman  et  al . C. A. 6th Cir. [Certiorari granted, 429 
U. S. 1060.] Motion of the United States for leave to file a 
brief as amicus curiae granted.

No. 76-793. Ehrlic hman  v . United  States ; and
No. 76-1081. Mitchel l  et  al . v . United  States . C. A. 

D. C. Cir. Motion of petitioners for leave to file supple-
mental memorandum denied. Mr . Justice  Rehnquist  took 
no part in the consideration or decision of this motion.
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No. 76-577. Zacchini  v . Scrip ps -Howar d  Broadcasting  
Co. Sup. Ct. Ohio. [Certiorari granted, 429 U. S. 1037.] 
Motion of National Association of Broadcasters for leave to 
file a brief as amicus curiae denied.

No. 76-1105. Clark  v . Kimm itt , Secre tary  of  the  
Senate , et  al . Appeal from C. A. D. C. Cir.; and

No. 76-1258. Territo  et  al . v . Poche  et  al . Appeal 
from Sup. Ct. La. The Solicitor General is invited to file 
briefs in these cases expressing the views of the United States.

Certiorari Granted
No. 76-1151. United  States  v . Ceccolini . C. A. 2d Cir. 

Certiorari granted. Reported below: 542 F. 2d 136.

No. 76-1058. Central  Illinois  Public  Servic e Co. v. 
Unite d  States . C. A. 7th Cir. Certiorari granted and case 
set for oral argument with No. 76-1095, Commissioner of In-
ternal Revenue v. Kowalski [certiorari granted, 430 U. S. 944]. 
Reported below: 540 F. 2d 300.

Certiorari Denied
No. 76-374. Sims  v . Waln  et  al . C. A. 6th Cir. Cer-

tiorari denied. Reported below: 536 F. 2d 686.

No. 76-1003. Longhi  v . Essex  County  Proba tion  De -
partm ent  et  al . Super. Ct. N. J. Certiorari denied.

No. 76-1056. Buddy  Syst ems , Inc . v . Exer -Genie , Inc ., 
et  al . C. A. 9th Cir. Certiorari denied. Reported below:- 
545 F. 2d 1164.

No. 76-1066. Northern  Commer cial  Co . v . Sells . C. A. 
9th Cir. Certiorari denied. Reported below: 544 F. 2d 526.

No. 76-1078. De Vincent  et  al . v . Unite d  States . C. A. 
1st Cir. Certiorari denied. Reported below: 546 F. 2d 452.

No. 76-1091. Rose  et  al . v . City  of  Los  Angeles  et  al . 
Ct. App. Cal., 2d App. Dist. Certiorari denied.
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No. 76-1099. Short  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 549 F. 2d 803.

No. 76-1104. Sagracy  v . Unite d  States . C. A. 6th Cir.
Certiorari denied. Reported below: 549 F. 2d 803.

No. 76-1125. Jack  Sande rs  Corp . v . United  States . Ct. 
Cl. Certiorari denied. Reported below: 211 Ct. Cl. 318, 546 
F. 2d 430.

No. 76-1131. Echol s  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 542 F. 2d 948.

No. 76-1136. Hels tos ki  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 547 F. 2d 1165.

No. 76-1138. Le Beau  Tours  Inter -America , Inc . v . 
Unite d  States . C. A. 2d Cir. Certiorari denied. Reported 
below: 547F. 2d9.

No. 76-1146. B & E Paving  Co . et  al . v , United  States  
et  al . C. A. 2d Cir. Certiorari denied.

No. 76-1167. Crumpacke r  v . Ruman  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 544 F. 2d 519.

No. 76-1197. Securi ties  Invest or  Protection  Corp . v . 
Massachusetts  Financial  Servic es , Inc . C. A. 1st Cir. 
Certiorari denied. Reported below: 545 F. 2d 754.

No. 76-1252. Baddo ck  v . Ameri can  Benef it  Life  Insur -
ance  Co. et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 544 F. 2d 1291.

No. 76-1255. Vite llo  v. Gaughan , Correctional  Super -
inten dent . C. A. 1st Cir. Certiorari denied. Reported be-
low: 544 F. 2d 17.

No. 76-1268. Post er  Excha nge , Inc . v . Nation al  Screen  
Service  Corp , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 542 F. 2d 255.
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No. 76-1260. Smith  v . Martin  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 542 F. 2d 688.

No. 76-1284. Amoco  Oil  Co. v. Oil , Chemic al  & Atomic  
Workers , Internati onal  Union , Local  7-1, Inc ., et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 548 F. 2d 
1288.

No. 76-1295. Finney  v . United  States . Ct. Cl. Cer-
tiorari denied. Reported below: 209 Ct. Cl. 742, 538 F. 2d 
347.

No. 76-1366. Indivigli a  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 549 F. 2d 264.

No. 76-5631. Josep h  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 533 F. 2d 282.

No. 76-5969. Warhol ic  v . United  State s ; and
No. 76-6142. Riccar di  v . United  Stat es . C. A. 9th Cir. 

Certiorari denied. Reported below: No. 76-5969, 547 F. 2d 
1177; No. 70-6142, 547 F. 2d 1176.

No. 76-6026. Winford  v . Hopper , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 76-6031. Redding  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 547 F. 2d 36.

No. 76-6068. Skinner  v . Florida . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 329 So. 2d 405.

No. 76-6075. Fimbr es  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 76-6076. Wiggins  v . Unite d  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 178 U. S. App. D. C. 77, 
543 F. 2d 1390.

No. 76-6093. Klare  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 545 F. 2d 93.



906 OCTOBER TERM, 1976

431 U. S.May 2, 1977

No. 76-6096. Brins on  et  al . v . Florida . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied. Reported below: 325 So. 
2d 447.

No. 76-6099. Street  v . Warden , Maryla nd  Peniten -
tiar y . C. A. 4th Cir. Certiorari denied. Reported below: 
549 F. 2d 799.

No. 76-6119. Hunt  v . Havener , Correcti onal  Superi n -
tendent . C. A. 6th Cir. Certiorari denied. Reported be-
low: 549 F. 2d 801.

No. 76-6177. Vice  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 543 F. 2d 1102.

No. 76-6205. Richardson  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 546 F. 2d 909.

No. 76-6240. Noel  v . Unite d  States ;
No. -76-6243. Easter  v . Unite d  States ;
No. 76-6259. Proctor  v . Unit ed  States ; and
No. 76-6269. Bryant  v . United  Stat es . C. A. 4th Cir.

Certiorari denied. Reported below: 551 F. 2d 309 and 310.

No. 76-6246. Orzec howski  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 547 F. 2d 978.

No. 76-6284. Davis  v . Unit ed  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 546 F. 2d 583.

No. 76-6361. Chamberl ain  v . Este lle , Correct ions  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported below: 
545 F. 2d 1296.

No. 76-6363. Maynard  v . Illi nois . App. Ct. HL, 3d Dist. 
Certiorari denied. Reported below: — Ill. App. 3d---- , 346 
N. E. 2d 235.

No. 76-6368. Black  v . New  Hamps hire . Sup. Ct. N. H. 
Certiorari denied. Reported below: 116 N. H. 836, 368 A. 2d 
1177.
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No. 76-6367. Gould  v . Gavet t  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 551 F. 2d 306.

No. 76-6374. Curtis  et  al . v . Town send  et  ux . App. Ct. 
Ill., 3d Dist. Certiorari denied. Reported below: 15 Ill. App. 
3d 209, 303 N. E. 2d 566.

No. 76-6378. Zatko  v . Califo rnia  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 76-6385. Smit h  v . Hewitt , Correcti onal  Superi n -
tendent . C. A. 3d Cir. Certiorari denied. Reported below: 
549 F. 2d 796.

No. 76-6414. Brew er  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied.

No. 76-6443. Birch  et  al . v . Carey , Governor  of  New  
York , et  al . Ct. App. N.Y. Certiorari denied.

No. 76-6462. Laird  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 549 F. 2d 797.

No. 76-6467. Young  v . Hogan , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 547 F. 2d 572.

No. 76-6468. Hill  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 76-6471. Herndon  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 548 F. 2d 354.

No. 76-6476. Murray  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 76-6487. Vitale  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 549 F. 2d 71.

No. 76-6489. De La Motte  v . United  States . C. A. 2d 
Cir. Certiorari denied.
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No. 76-6490. Channel  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied.

No. 76-6495. Chapm an  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 547 F. 2d 1240.

No. 76-6500. Perkins  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 548 F. 2d 354.

No. 76-6501. Spanie r  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 76-6508. Baaith , aka  Curtis  v . Unite d States . 
C. A. 5th Cir. Certiorari denied. Reported below: 550 F. 2d 
41.

No. 76-6510. Meeks  et  al . v . United  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 76-6539. Dyer  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 76-1219. Grutka  v . Barbour , Regional  Direc tor , 
National  Labor  Relat ions  Board , et  al . C. A. 7th Cir. 
Motions of General Conference of Seventh-day Adventists and 
American Baptist Churches in the USA for leave to file briefs 
as amici curiae granted. Certiorari denied. Reported below: 
549 F. 2d 5.

No. 76-1249. Day  v . Avery  et  al . C. A. D. C. Cir. Cer-
tiorari denied. Mr . Justice  Powell  took no part in the con-
sideration or decision of this petition. Reported below: 179 
U. S. App. D. C. 63, 548 F. 2d 1018.

No. 76-1270. New  York  v . Luis  J. Ct. App. N. Y. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. The  Chief  Justice  and Mr . 
Justice  White  would grant certiorari. Reported below: 40 
N. Y. 2d 990, 359 N. E. 2d 663.
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No. 76-6265. Goodwi n  v . Georgia ; and
No. 76-6395. Colem an  v . Georgia . Sup. Ct. Ga. Cer-

tiorari denied. Mr . Justi ce  Brennan  and Mr . Just ice  Mar -
shall  would grant certiorari and vacate judgments insofar 
as they leave undisturbed the sentences of death. See Gregg 
y. Georgia, 428 U. S. 153, 227 (1976) (Brennan , J., dissent-
ing) ; id., at 231 (Marshall , J., dissenting). Reported below: 
No. 76-6265, 236 Ga. 339, 223 S. E. 2d 703; No. 76-6395, 237 
Ga. 84,226 S. E. 2d 911.

Rehearing Denied
No. 76-718. Makri s  v . Unite d  States , 430 U. S. 954;
No. 76-5756. Nolen  v . Brown , Secre tary  of  Defe nse , 

et  al ., 429 U. S. 1104; and
No. 76-5985. Steel  v . Fine  et  al ., 430 U. S. 943. Peti-

tions for rehearing denied.

No. 76-5357. Coope r  v . Unite d  States , 429 U. S. 1099. 
Motion for leave to file petition for rehearing denied.

May  12, 1977

Miscellaneous Order
No. A-917. Addonizio  v . United  States . Application to 

vacate order entered May 2, 1977, by the United States Court 
of Appeals for the Third Circuit, presented to Mr . Justice  
Brennan , and by him referred to the Court, granted pursuant 
to this Court’s Rule 49 (3). Order filed April 27, 1977, by the 
United States District Court for the District of New Jersey 
is reinstated pending decision of the Court of Appeals of the 
appeal therefrom. The  Chief  Justi ce  and Mr . Justice  
Rehnquist  dissent.

May  16, 1977

Affirmed on Appeal
No. 76-1076. Railr oad  Retirem ent  Board  v . Kalina . 

Appeal from C. A. 6th Cir. Motion of appellee for leave to 
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proceed in forma pauperis granted. Judgment affirmed. Re-
ported below: 541 F. 2d 1204.

No. 76-1299. Graves  et  al . v . Meys tri k , Direct or , Divi -
sion  of  Employm ent  Security , et  al . Affirmed on appeal 
from D. C. E. D. Mo. Mr . Justi ce  Brennan  would note 
probable jurisdiction and set case for oral argument. Reported 
below: 425 F. Supp. 40.

No. 76-6413. Whitfie ld  et  al . v . Burns , Commis si oner , 
Department  of  Pensi ons  and  Security  of  Alaba ma , et  al . 
Affirmed on appeal from D. C. M. D. Ala.

Appeals Dismissed
No. 76-1315. Calhoun  v . Kupp erman  et  al . Appeal 

from C. A. 2d Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.

No. 76-1321. York  v . Davis . Appeal from Sup. Ct. Ga. 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 237 Ga. 202, 227 
S. E. 2d 359.

No. 76-1368. Pacif ic  Powe r  & Light  Co. v. Depart ment  
of  Revenue  of  Montana . Appeal from Sup. Ct. Mont, dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Reported below: 171 Mont. 334, 558 P. 2d 454.

No. 76-1328. Andrew  Catap ano  Co ., Inc ., et  al . v . New  
York  City  Fina nce  Admini strati on . Appeal from Ct. App. 
N. Y. dismissed for want of substantial federal question. Re-
ported below: 40 N. Y. 2d 1074,360 N. E. 2d 934.
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No. 76-6034. Potte r  v . Depar tment  of  Social  Service s . 
Appeal from Ct. App. Cal., 1st App. Dist., dismissed for want 
of jurisdiction. Reported below: 61 Cal. App. 3d 310,132 Cal. 
Rptr. 5.

Vacated and Remanded on Appeal
No. 75-1079. Schanefelt  v. Paradi so . Appeal from Sup. 

Ct. N. M. Judgment vacated and case remanded for further 
consideration in light of Califano v. Goldfarb, 430 U. S. 199 
(1977), and Trimble v. Gordon, 430 U. S. 762 (1977).

No. 75-1148. Lalli  v . Lalli , Adminis tratr ix . Appeal 
from Ct. App. N. Y. Judgment vacated and case remanded 
for further consideration in light of Trimble v. Gordon, 430 
U. S. 762 (1977). Reported below: 38 N. Y. 2d 77, 340 N. E. 
2d 721.

No. 75-1610. Pendleton  v . Pendleton  et  al . Appeal 
from Sup. Ct. Ky. Judgment vacated and case remanded for 
further consideration in light of Trimble v. Gordon, 430 U. S. 
762 (1977). Reported below: 531 S. W. 2d 507.

Certiorari Dismissed
No. 76-1016. Warden , Green  Haven  State  Prison  v . 

Paler mo . C. A. 2d Cir. The Court is advised that respond-
ent was found dead at John F. Kennedy Airport, N. Y., on 
March 25, 1977. The petition for certiorari is therefore dis-
missed. Dove v. United States, 423 U. S. 325 (1976). 
Reported below: 545 F. 2d 286.

Miscellaneous Orders
No. ---------- . Mark  Trail  Campgr ounds , Inc . v . Field

Enterpr ises , Inc ., et  al . Ct. App. Ga. Motion of Mark 
Trail Campgrounds, Inc., for leave to proceed in forma pau-
peris denied.
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No. 36, Orig. Texas  v . Louis iana . For the purpose of 
giving effect to the opinion of this Court announced on 
June 14, 1976, 426 U. S. 465, decree entered, ante, p. 161. 
Costs to be taxed to the parties in accordance with their 
contribution to the fund established by the Special Master, 
and no costs to be taxed for the services of the Special Master. 
Any unexpended funds contributed by the parties to the 
Special Master for necessary expenses to be returned to the 
parties. Upon such return of funds the Honorable Robert 
Van Pelt, Special Master appointed in this cause, will have 
completed his duties and is thereupon discharged.

No. D-67. In  re  Disb arment  of  Meyer . Disbarment 
entered. [For earlier order, see 429 U. S. 914.]

No. D-74. In  re  Dis barm ent  of  Foster . Disbarment 
entered. [For earlier order, see 429 U. S. 936.]

No. D-87. In  re  Disb arment  of  Cohen . Disbarment 
entered. [For earlier order, see 429 U. S. 955.]

No. D-88. In  re  Disbarment  of  Nowak . Disbarment 
entered. [For earlier order, see 429 U. S. 955.,]

No. D-97. In  re  Disbarment  of  Deuts ch . Disbarment 
entered. [For earlier order, see 429 U. S. 1069.]

No. D-105. In  re  Disbarm ent  of  Saltzer . It is ordered 
that Leonard Saltzer, of Cleveland, Ohio, be suspended from 
the practice of law in this Court and that a rule issue, re-
turnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-106. In  re  Disbarment  of  Abbott . It is ordered 
that William Hayes Abbott of Orangevale, Cal., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
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he should not be disbarred from the practice of law in this 
Court.

No. D-107. In  re  Dis barment  of  Friedl and . It is or-
dered that Edward S. Friedland of New York, N. Y., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-108. In  re  Dis barment  of  Zeigler . It is ordered 
that Charles D. Zeigler, of Youngstown, Ohio, be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 76-6544. Mc Allis ter  v . Maggio , Warden ; and
No. 76-6606. Darner  v . Malley , Warden . Motions for 

leave to file petitions for writs of habeas corpus denied.

No. 76-6474. Tyler  v . Unite d  States  Distr ict  Court  
for  the  Wes tern  Dist ric t  of  Miss ouri . Motion for leave 
to file petition for writ of mandamus denied.

Certiorari Granted
No. 76-682. Santa  Clara  Pueblo  et  al . v . Martine z  et  

al . C. A. 10th Cir. Motions of Shoshone and Arapahoe 
Tribes of the Wind River Indian Reservation et al., Seneca 
Nation of Indians of New York et al., and Pueblo de Cochiti 
et al. for leave to file briefs as amici curiae granted. Certiorari 
granted. Reported below: 540 F. 2d 1039.

Certiorari Denied. (See also Nos. 76-1315, 76-1321, and 76- 
1368, supra.)

No. 76-507. Leip zig  et  al . v . Baldwi n  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 540 F. 2d 1360.
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No. 76-525. SCHANBARGER V. McNULTY, SHERIFF. C. A. 
2d Cir. Certiorari denied. Reported below: 542 F. 2d 1165.

No. 76-972. State  Board  of  Medici ne  of  Idaho  et  al . v . 
Jones  et  al . Sup. Ct. Idaho. Certiorari denied. Reported 
below: 97 Idaho 859, 555 P. 2d 399.

No. 76-1048. 75.81 Acres  of  Land , More  or  Less , Situate  
in  Grayso n County , Virgin ia , et  al . v . Unite d  States . 
C. A. 4th Cir. Certiorari denied.

No. 76-1062. O’Brien  et  al . v . Jordan . C. A. 1st Cir. 
Certiorari denied. Reported below: 544 F. 2d 543.

No. 76-1071. Martine z  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 547 F. 2d 1165.

No. 76-1085. Telep hone  Answ ering  Service  Co ., Inc . v . 
Commis sioner  of  Internal  Revenue . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 546 F. 2d 423.

No. 76-1115. Hofst ad  v . United  States ; and
No. 76-1135. Carlson  v . United  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 547 F. 2d 1346.

No. 76-1152. Kavaler  v . United  States . C. A. 2d Cir. 
Certiorari denied.

No. 76-1161. National  Motor  Freight  Traf fi c  Assn ., 
Inc ., et  al . v . Unite d  States  et  al . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 178 U. S. App. D. C. 77, 
543 F. 2d 1390.

No. 76-1175. Strasbu rg  Realty , Inc . v . Securitie s and  
Exchange  Comm iss ion  et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 546 F. 2d 422.

No. 76-1186. Cohen  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 544 F. 2d 781.
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No. 76-1190. Fassnacht  et  ux . v . Spe cte r  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 546 F. 2d 416.

No. 76-1196. Confe derat ion  of  Police  et  al . v . City  of  
Chicago  et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 539 F. 2d 712.

No. 76-1205. Ameri can  Airli nes , Inc ., et  al . v . World  
Airw ays , Inc ., et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 178 U. S. App. D. C. 398, 547 F. 2d 695.

No. 76-1214. Burgdo rf  v . Board  of  Trustees  of  Wood -
land  Joint  Unified  Schoo l  Distri ct  et  al . Ct. App. Cal., 
3d App. Dist. Certiorari denied.

No. 76-1238. Fredeman  et  al . v . United  States . Temp. 
Emerg. Ct. App. Certiorari denied. Reported below: 547 F. 
2d 1156.

No. 76-1251. Ford  Motor  Co. et  al . v . Fede ral  Trade  
Comm iss ion . C. A. 6th Cir. Certiorari denied. Reported 
below: 547 F. 2d 954.

No. 76-1263. Firs t  National  Bank  of  Chicago  v . Com -
missi oner  of  Internal  Revenue . C. A. 7th Cir. Certiorari 
denied. Reported below: 546 F. 2d 759.

No. 76-1264. Taber  Instrument  Corp , et  al . v . Raab . 
C. A. 2d Cir. Certiorari denied. Reported below: 546 F. 2d 
522.

No. 76-1276. Edwards  v . Warden , Kentucky  State  
Penit ent iary . C. A. 6th Cir. Certiorari denied. Reported 
below: 549 F. 2d 800.

No. 76-1277. Maryland  v . Jones . Ct. App. Md. Cer-
tiorari denied. Reported below: 279 Md. 1, 367 A. 2d 1.

No. 76-1278. Adam s et  al . v . Federal  Expres s Corp . 
C. A. 6th Cir. Certiorari denied. Reported below: 547 F. 2d 
319.
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No. 76-1289. Marker  et  al . v . Internati onal  Union , 
United  Auto mobi le , Aerosp ace  & Agricultural  Impl ement  
Workers  of  America  et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 178 U. S. App. D. C. 277, 546 F. 2d 
1043.

No. 76-1306. Lamont  v . Freshm an , Marantz , Comsky  & 
Deuts ch  et  al . Ct. App. Cal., 2d App. Dist. Certiorari 
denied.

No. 76-1307. Navajo  Freight  Lines , Inc . v . Vacco  In -
dust ries . Ct. App. Cal., 2d App. Dist. Certiorari denied. 
Reported below: 63 Cal. App. 3d 262, 133 Cal. Rptr. 628.

No. 76-1312. Wild  v . United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 179 U. S. App. D. C. 232, 
551 F. 2d 418.

No. 76-1317. Mount  v . Boston  Athe naeum . C. A. 1st 
Cir. Certiorari denied. Reported below: 530 F. 2d 961.

No. 76-1318. Sauls  v . North  Caroli na . Sup. Ct. N. C. 
Certiorari denied. Reported below: 291 N. C. 253, 230 S. E. 
2d 390.

No. 76-1320. Jensen  v . Superior  Court  of  Calif orni a , 
Count y  of  San  Diego . Ct. App. Cal., 4th App. Dist. Cer-
tiorari denied.

No. 76-1323. Foste r  v . Kingd on . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 238 Ga. 37, 230 S. E. 2d 855.

No. 76-1326. Gaines  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 27 Ore. App. 69, 555 P. 2d 
469.

No. 76-1330. Doe  v . Pringle  et  al ., Justic es . C. A. 10th 
Cir. Certiorari denied. Reported below: 550 F. 2d 596.

No. 76-1332. Anastos  et  al . v . O’Brien , Executrix , et  
al . Sup. Ct. Ill. Certiorari denied.
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No. 76-1331. Norbeck  v . Davenport  Communi ty  School  
Dist rict  et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 545 F. 2d 63.

No. 76-1335. Tyler  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 342 So. 2d 574.

No. 76-1338. Diana  et  al . v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Reported below: 48 Ohio St. 2d 199, 357 N. E. 
2d 1090.

No. 76-1341. Richt er  v . Washi ngton . Ct. App. Wash. 
Certiorari denied. Reported below: 15 Wash. App. 1038,----  
P. 2d---- .

No. 76-1347. Martin  Sweets  Co ., Inc . v . Jacobs . C. A. 
6th Cir. Certiorari denied. Reported below: 550 F. 2d 364.

No. 76-1348. Leaman  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 546 F. 2d 148.

No. 76-1350. Garibaldi  et  al . v . Canvin , Adminis tra -
trix , et  al . Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 70-1353. Kuykendall  v . Southern  Farm  Bureau  
Casua lty  Insurance  Co . C. A. 5th Cir. Certiorari denied. 
Reported below: 543 F. 2d 754.

No. 76-1379. Davis  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 549 F. 2d 809.

No. 76-1409. Villarreal  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 546 F. 2d 1145.

No. 76-1420. State  Mutual  Life  Ass urance  Company  
of  America  et  al . v . Arthur  Andersen  & Co. et  al . C. A. 
2d Cir. Certiorari denied.

No. 76-1433. Butler  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 538 F. 2d 898.
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No. 76-1461. Ware  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 550 F. 2d 524.

No. 76-1465. Pacheco  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 547 F. 2d 891.

No. 76-5613. Johnson  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 539 F. 2d 1241.

No. 76-6089. Rogers  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 549 F. 2d 490.

No. 76-6120. Wallace  v . Wyrick , Warden . C. A. 8th 
Cir. Certiorari denied.

No. 76-6122. Deem  v . United  States ; and
No. 76-6324. Deem  v . Unite d  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 549 F. 2d 802.

No. 76-6126. Blanton  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 547 F. 2d 1168.

No. 76-6138. Blackw ell  v . Maryland . Ct. App. Md. 
Certiorari denied. Reported below: 278 Md. 466, 365 A. 2d 
545.

No. 76-6144. Clark  v . Illi nois . Sup. Ct. Ill. Certiorari 
denied. Reported below: 65 Ill. 2d 169, 357 N. E. 2d 798.

No. 76-6150. Montecalvo  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 545 F. 2d 684.

No. 76-6183. Tennant  v . Illinois . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 65 Ill. 2d 401, 358 N. E. 2d 
1116.

No. 76-6184. Gelfand  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 76-6188. Clayt on  v . Estel le , Correct ions  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 541 F. 2d 
486.
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No. 76-6203. Trzcins ki  v . United  States ; and
No. 76-6242. Cimasze wski  et  al . v . United  Stat es .

C. A. 3d dr. Certiorari denied. Reported below: No. 76- 
6203,553 F. 2d 851; No. 76-6242, 547 F. 2d 1165.

No. 76-6212. Price  v . United  States . C. A. 6th Cir.
Certiorari denied. Reported below: 538 F. 2d 330.

No. 76-6224. Mc Coy  et  al . v . United  States ; and
No. 76-6225. Vaughn  v . United  States . C. A. 5th Cir.

Certiorari denied. Reported below: 539 F. 2d 1050.

No. 76-6228. Silkm an  v . United  States  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 543 F. 2d 1218.

No. 76-6233. Johnson  et  al . v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 76-6236. Howar d  v . United  States . C. A. 6th Cir.
Certiorari denied. Reported below: 549 F. 2d 802.

No. 76-6247. Shadd  v . United  States . C. A. 3d dr. 
Certiorari denied.

No. 76-6255. Brugge r  v . Unite d  States . C. A. 7th dr.
Certiorari denied. Reported below: 549 F. 2d 2.

No. 76-6260. Cavazos  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 545 F. 2d 167.

No. 76-6262. Watso n  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 76-6266. Caldwell  v . United  States . C. A. 6th dr.
Certiorari denied. Reported below: 549 F. 2d 802.

No. 76-6277. Morgan  v . United  States . Ct. App. D. C.
Certiorari denied. Reported below: 363 A. 2d 999.

No. 76-6286. Segal  v . United  States . C. A. 9th dr.
Certiorari denied. Reported below: 549 F. 2d 1293.
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No. 76-6287. Hall  v . Bureau  of  Employm ent  Agencies . 
Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 76-6293. Doe  et  al . v . Burns , Commi ss ioner , De -
partm ent  of  Social  Services  of  Iowa , et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 545 F. 2d 1101.

No. 76-6313. Santana  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 549 F. 2d 797.

No. 76-6315. Lowen berg  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 549 F. 2d 809.

No. 76-6317. Joe  v . Nixon  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 546 F. 2d 426.

No. 76-6328. Willi ams  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 548 F. 2d 665.

No. 76-6329. Robin son  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 549 F. 2d 805.

No. 76-6336. Gunter  et  al . v . United  Stat es . C. A. 
10th Cir. Certiorari denied. Reported below: 546 F. 2d 861.

No. 76-6348. Middleton  v . United  State s ; and
No. 76-6353. Totaro  v . United  States . C. A. 4th Cir. 

Certiorari denied. Reported below: 550 F. 2d 957.

No. 76-6355. Vandygrift  v . Turlington , Commis sio ner , 
Departm ent  of  Educati on  of  Florida . Sup. Ct. Fla. Cer-
tiorari denied.

No. 76-6381. Mass ey  v . Lockhart , Correcti on  Super -
inten dent . C. A. 8th Cir. Certiorari denied. Reported 
below: 547 F. 2d 1172.

No. 76-6387. Reece  v . Califor nia . Sup. Ct. Cal. Cer-
tiorari denied.

No. 76-6392. Munca st er  v . Commi ssione r  of  Internal  
Revenue . C. A. 5th Cir. Certiorari denied.
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No. 76-6393. Tyler  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied.

No. 76-6397. Boyd  v . Rodriguez , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 76-6399. Roberts  v . Leeke , Corrections  Direc tor , 
et  al . C. A. 4th Cir. Certiorari denied.

76-6402. Cross  v . Texas . Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 544 S. W. 2d 436.

No. 76-6405. Johnson  v . Ryan , Genes ee  County  Parole  
Agent . C. A. 6th Cir. Certiorari denied. Reported below: 
547 F. 2d 1167.

No. 76-6412. Younger  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 76-6416. Joe  v . Warner  Bros ., Inc ., et  al . C. A. 9th 
Cir. Certiorari denied.

No. 76-6417. Reid  v . A-Wlonk . Sup. Ct. Ariz. Certiorari 
denied. Reported below: 114 Ariz. 16, 559 P. 2d 136.

No. 76-6425. Philli ps  v . Crisp , Warde n . Ct. Crim. App. 
Okla. Certiorari denied.

No. 76-6426. Herman  v . Florida . Dist Ct. App. Fla., 4th 
Dist. Certiorari denied.

No. 76-6431. Karkenny  v . Potomac  Building  Corp . Ct. 
App. D. C. Certiorari denied. Reported below: 364 A. 2d 
809.

No. 76-6444. Moody  v . Moody . Sup. Ct. Ga. Certiorari 
denied. Reported below: 237 Ga. 374, 228 S. E. 2d 788.

No. 76-6446. Rasbe rry  v . J. C. Penney , Gree nbri ar . 
C. A. 5th Cir. Certiorari denied. Reported below: 540 F. 2d 
1083.
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No. 76-6447. Daws on  v . Reverco mb , Judge , et  al . Ct. 
App. D. C. Certiorari denied.

No. 76-6449. Hoop er  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied.

No. 76-6451. Thompson  v . Pennsylvani a  et  al . C. A. 
3d Cir. Certiorari denied.

No. 76-6453. Hensley  v . Rose , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 549 F. 2d 801.

No. 76-6454. Glover  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 557 P. 2d 922.

No. 76-6457. Mills  v . State  Board  of  Corrections . 
C. A. 5th Cir. Certiorari denied. Reported below: 545 F. 2d 
1296.

No. 76-6461. Alo  v . Hawaii . Sup. Ct. Hawaii. Certio-
rari denied. Reported below: 57 Haw. 418, 558 P. 2d 1012.

No. 76-6469. Lee  v . Davis , Warden . C. A. 5th Cir. 
Certiorari denied.

No. 76-6472. Solis  v . Estel le , Correct ions  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 545 F. 2d 
167.

No. 76-6478. Hines  v . Califor nia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 76-6488. Hartso ck  v . Borden kirc her , Peniten -
tiar y  Superi ntendent . C. A. 6th Cir. Certiorari denied.

No. 76-6493. Hudson  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied.

No. 76-6502. Anderson  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied.

No. 76-6503. Bertolini  v . United  States . C. A. 5th Cir. 
Certiorari denied.
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No. 76-6514. Hudson  v . United  States ; and
No. 76-6526. Jardan  v . Unite d  States . C. A. 8th Cir.

Certiorari denied. Reported below: 549 F. 2d 517.

No. 76-6517. Crawf ord  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 76-6524. James  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 76-6554. Dudley  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied.

No. 76-6556. Knowlin  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 553 F. 2d 97.

No. 76-6557. Alte nburge r  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 549 F. 2d 702.

No. 76-6560. French  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 547 F. 2d 1169.

No. 76-6564. Rentfrow  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied.

No. 76-6565. Gonzalez  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 76-6566. Merri weather  v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 551 F. 2d 314.

No. 76-6567. Davis  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 551 F. 2d 233.

No. 76-6576. Sulliv an  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 76-6599. Wardla w  v . Unite d  State s . Ct. App. D. C. 
Certiorari denied.

No. 76-6601. Pizio v. Unite d Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 547 F. 2d 891.
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No. 76-6604. Contre ras -Perez  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 551 F. 2d 313.

No. 76-6607. Davenpo rt  v . United  Mutual  Lif e  Insur -
ance  Co . C. A. 2d Cir. Certiorari denied. Reported below: 
546 F. 2d 528.

No. 76-931. Stop s et  ux . v . Little  Horn  State  Bank . 
Sup Ct. Mont. Motion of Crow Tribe for leave to file a brief 
as amicus curiae granted. Certiorari denied. Reported be-
low: 170 Mont. 510, 555 P. 2d 211.

No. 76-989. United  State s v . Mayes . C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 537 F. 2d 1080.

No. 76-1300. New  Mexico  v . Huds on . Sup. Ct. N. M. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 89 N. M. 759, 
557 P. 2d 1108.

No. 76-1052. Prude ntial  Insurance  Comp any  of  Amer -
ica  et  al . v. National  Organization  for  Women , Washing -
ton , D. C. Chapter , et  al . Petition for certiorari before 
judgment to C. A. D. C. Cir. Certiorari denied. Applications 
for stay denied without prejudice to parties to request stays 
from the United States Court of Appeals for the District of 
Columbia Circuit pending appeal to that court.

No. 76-1192. Brown , Secret ary  of  Defens e , et  al . v . 
Westi nghous e  Electr ic  Corp , et  al . C. A. 4th Cir. Mo-
tion of Reuben B. Robertson III for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported below: 
542 F. 2d 1190.

No. 76-1275. Est ell e , Correct ions  Directo r  v . Gill . 
C. A. 5th Cir. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. The  Chief  
Just ice  and Mr . Justice  Blackmu n  would grant certiorari. 
Reported below: 544 F. 2d 1336.
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No. 76-1250. Velsicol  Chemic al  Corp . v . Environmen -
tal  Prote cti on  Agency  et  al . C. A. D. C. Cir. Mo-
tions of Manufacturing Chemists Assn, and National Agri-
cultural Chemicals Assn, for leave to file briefs as amici curiae 
granted. Certiorari denied. Reported below: 179 U. S. App. 
D. C. 43, 548 F. 2d 998.

No. 76-1285. New  York  v . Testa  et  al . Ct. App. N. Y. 
Motion of respondent Eugene Riggio for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
40 N. Y. 2d 1018,359 N. E. 2d 1367.

No. 76-1305. Sims  v . Virginia  Electric  & Power  Co . 
C. A. 4th Cir. Certiorari denied. Mr . Just ice  Powell  took 
no part in the consideration or decision of this petition. Re-
ported below: 550 F. 2d 929.

No. 76-6235. Coop er  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Mr . Justice  Brennan  and Mr . Justice  Mar -
shall  would grant certiorari and vacate judgment insofar as 
it leaves undisturbed the sentence of death. See Gregg v. 
Georgia, 428 U. S. 153, 227 (1976) (Brennan , J., dissenting); 
id., at 231 (Marsh all , J., dissenting). Reported below: 336 
So. 2d 1133.

Rehearing Denied
No. 74-1263. Brewer , Warden  v . Will iams , 430 U. S. 

387;
No. 75-1053. Jones , Director , Departm ent  of  Weights  

and  Meas ures , Riversid e County  v . Rath  Packing  Co ., 
430 U. S. 519;

No. 76-689. Mitc hell  v . Unite d  States , 430 U. S. 945;
No. 76-892. Florea  et  al . v . Unit ed  States , 430 U. S. 

945;
No. 76-1038. Allen  et  al . v . Austin , Secre tary  of  State  

of  Michigan , et  al ., 430 U. S. 924; and
No. 76-1050. Caplan  v . Howard  et  al ., 430 U. S. 932. 

Petitions for rehearing denied.
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No. 76-1065. Mc Intosh  v . Anaheim  Union  High  
School  Dis trict  et  al ., 430 U. S. 941 ;

No. 76-1089. Margoles  v . Johns  et  al ., 430 U. S. 946;
No. 76-5940. Cognato  v . United  States ; 430 U. S. 956;
No. 76-6039. Adams  v . Unite d  States , 430 U. S. 957;
No. 76-6103. Boulwar e  v . Texas , 430 U. S. 959;
No. 76-6178. O’Briai n , aka  O’Brien  v . Califor nia , 430 

U. S. 958;
No. 76-6274. Tarkows ki  v . Bartl ett  et  al ., 430 U. S. 

973; and
No. 76-6371. Lama r  et  al . v . Unite d  States , 430 U. S. 

959. Petitions for rehearing denied.

No. 74-701. Economy  Finance  Corp , et  al . v . United  
State s , 420 U. S. 947. Motion for leave to file second peti-
tion for rehearing denied. Mr . Justice  Stevens  took no part 
in the consideration or decision of this motion.

No. 76-927. Rifki n  v . Unite d  States , 429 U. S. 1098; 
and

No. 76-5955. Frazie r  v . Unite d  States , 429 U. S. 1078.
Motions for leave to file petitions for rehearing denied.

May  23, 1977
Affirmed on Appeal

No. 76-889. Maloney , Commis sio ner  of  Children  and  
Youth  Services  of  Connecticut  v . Lady  Jane  et  al . Ap-
peal from D. C. Conn. Motion of appellees for leave to 
proceed in forma pauperis granted. Judgment affirmed. Re-
ported below: 420 F. Supp. 318.

Appeals Dismissed
No. 76-1365. Redmond  v . Wheele r  et  al . Appeal from 

Ct. App. Ky. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.
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No. 76-6494. Camer on  v . Cain  et  al . Appeal from Sup. 
Ct. Ala. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 295 Ala. 164, 
325 So. 2d 157.

Miscellaneous Orders
No.------- . Penn  Central  Co. et  al . v . U. S. Railw ay  

Assn , et  al . Sp. Ct., R. R. R. R. A. Motions of the United 
States and United States Railway Assn, to dismiss appeals 
granted. Appeals dismissed.*  United States v. Crescent 
Amusement Co., 323 U. S. 173,177 (1944).

No. A-930. Exxon  Corp . v . Federal  Trade  Comm issi on  
et  al . ;

No. A-931. Kerr -Mc Gee  Corp . v . Federa l  Trade  Com -
miss ion  et  al . ; and

No. A-932. Union  Carbide  Corp . v . Fede ral  Trade  Com -
mis sion  et  al . Applications for stay pending appeal to the 
United States Court of Appeals for the District of Columbia 
Circuit, presented to The  Chief  Justic e , and by him referred 
to the Court, denied. Mr . Justi ce  Stewart  and Mr . Justic e  
Powell  took no part in the consideration or decision of these 
applications.

No. 76-1349. Maher , Commi ssione r  of  Socia l  Services  
of  Connecti cut , et  al . v . Buckne r  et  al . Appeal from 
D. C. Conn. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States.

* [Rep or te r ’s Not e : In addition to Penn Central Co., the following 
lodged notices of appeal with the Clerk of this Court: Trustees of Penn 
Central Transportation Co.; Trustee of Erie Lackawanna Railway Co.; 
Trustee of Lehigh & Hudson River Railway Co.; Trustee of Ann Arbor 
Railroad Co.; Trustee of Lehigh Valley Railroad Co.; Trustees of Reading 
Co.; Intervening Penn Central Lienholders; Trustee of New York, New 
Haven & Hartford Railroad Co.; and Trustee of Central Railroad 
Company of New Jersey.]
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No. A-967. Central  South  Carolina  Chapter , Society  
of  Professi onal  Journalis ts , Sigma  Delta  Chi , et  al . v . 
Marti n , Chief  Judge , U. S. Distr ict  Court , et  al . Appli-
cation for stay of execution and enforcement of paragraphs one 
through four of order entered by the United States District 
Court for the District of South Carolina on May 31, 1976, in 
United States v. Gasque, presented to Mr . Justi ce  Brennan , 
and by him referred to the Court, denied. Mr . Justic e  
Brennan  and Mr . Justi ce Marsh all  would grant 
application.

No. 76-6314. Owens  v . Meanor , U. S. Distr ict  Judge , 
et  al . Motion for leave to file petition for writ of mandamus 
denied.

Certiorari Granted
No. 76-1137. Fulman  et  al ., Trust ees  v . United  Stat es . 

C. A. 1st Cir. Certiorari granted. Reported below: 545 F. 2d 
268.

No. 76-1359. Bankers  Trust  Co. v. Mallis  et  al . C. A. 
2d Cir. Certiorari granted. Reported below: 568 F. 2d 824.

No. 76-1234. Harris , Secre tary  of  Housi ng  and  Urban  
Developm ent , et  al . v . Ross  et  al . C. A. 4th Cir.; and

No. 76-1261. Harris , Secre tary  of  Hous ing  and  Urban  
Developm ent , et  al . v . Abrams  et  al . C. A. 9th Cir. Cer-
tiorari granted, cases consolidated, and a total of one hour 
allotted for oral argument. Reported below: No. 76-1234, 
544 F. 2d 514; No. 76-1261,547 F. 2d 1062.

No. 76-1310. Houchins , Sherif f  v . KQED, Inc ., et  al . 
C. A. 9th Cir. Certiorari granted. Mr . Justi ce  Marsha ll  
took no part in the consideration or decision of this petition. 
Reported below: 546 F. 2d 284.
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Certiorari Denied. (See also Nos. 76-1365 and 76-6494, 
supra.)

No. 76-1109. Fost er  Grant  Co ., Inc . v . Illinois  Tool  
Works , Inc . C. A. 7th Cir. Certiorari denied. Reported 
below: 547 F. 2d 1300.

No. 76-1122. Parisi  et  al . v . Louis iana . Crim. Dist. Ct. 
of La., Parish of Orleans. Certiorari denied.

No. 76-1126. Sherida n v . Iowa . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 247 N. W. 2d 232.

No. 76-1130. De Salvat ore , aka  Pizz a  v . Unite d  States . 
C. A. 2d Cir. Certiorari denied.

No. 76-1141. Grigs on  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 549 F. 2d 802.

No. 76-1210. Ballestr ass e v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 549 F. 2d 809.

No. 76-1215. Jacobs  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 543 F. 2d 18.

No. 76-1239. Schultz  v . Unite d  States . C. A. 6th Cir.
Certiorari denied. Reported below: 549 F. 2d 803.

No. 76-1240. Waney  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 542 F. 2d 1181.

No. 76-1245. Albaugh  v . Unite d  State s  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 549 F. 2d 798.

No. 76-1246. Emers on  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 545 F. 2d 1297.

No. 76-1257. Chrysl er  Credit  Corp . v . Meye rs  et  al .; 
and

No. 76-1352. Meyers  v . Chrysle r  Credit  Corp , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 539 F. 2d 
511.
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No. 76-1265. Nation al  Associ ation  of  Regional  Med -
ical  Programs , Inc ., et  al . v . Califan o , Secre tary  of  
Health , Educat ion , and  Welf are , et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 178 U. S. App. D. C. 277, 
546 F. 2d 1043.

No. 76-1343. Saiken  v . Bensinge r  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 546 F. 2d 1292.

No. 76-1355. Penthouse  International , Ltd ., et  al . v . 
Rancho  La  Costa , Inc ., et  al . Super. Ct. Cal., County of 
Los Angeles. Certiorari denied.

No. 76-1398. Flet cher  v . Florida  Publis hing  Co . Sup. 
Ct. Fla. Certiorari denied. Reported below: 340 So. 2d 914.

No. 76-1463. Apr il  Industries , Inc . v . Bjork  et  al . 
Sup. Ct. Utah. Certiorari denied. Reported below: 560 P. 
2d 315.

No. 76-1469. Sper ow  et  al . v . United  States . C. A. 
10th Cir. Certiorari denied. Reported below: 551 F. 2d 808.

No. 76-1472. Privitera  et  ux . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 549 F. 2d 1317.

No. 76-1497. Sanchez  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied.

No. 76-6163. Fromin  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 540 F. 2d 846.

No. 76-6174. Gitte ns  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 547 F. 2d 1165.

No. 76-6190. Morgan  v . Illinois . App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 40 Ill. App. 3d 711, 352 
N. E. 2d 444.

No. 76-6191. Pierce  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 238 Ga. 126, 231 S. E. 2d 744.
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No. 76-6263. Young  v . Washington . Ct. App. Wash. 
Certiorari denied. Reported below: 15 Wash. App. 581, 550 
P. 2d 689.

No. 76-6281. Ogden  v . Virgin ia . Sup. Ct. Va. Cer-
tiorari denied.

No. 76-6299. Robert s v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 548 F. 2d 665.

No. 76-6301. Carpent er  v . South  Dakota  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 536 F. 2d 759.

No. 76-6304. Brown  v . Rubiera , Judge , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 539 F. 2d 470.

No. 76-6307. Wiggins  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 76-6323. Ells worth  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 547 F. 2d 1096.

No. 76-6343. Beasle y  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 547 F. 2d 572.

No. 76-6369. Snebold  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 546 F. 2d 428.

No. 76-6383. Wanzer  v . United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 178 U. S. App. D. C. 410, 
547 F. 2d 707.

No. 76-6403. Dumeur  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 551 F. 2d 309.

No. 76-6415. Lee  v . Unite d  Stat es . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 549 F. 2d 797.

No. 76-6428. Jenkin s  v . United  Stat es . C. A. 4th Cir.
Certiorari denied. Reported below: 544 F. 2d 180.

No. 76-6448. Green  v . United  States . C. A. 3d Cir.
Certiorari denied. Reported below: 549 F. 2d 797.
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No. 76-6482. Archie  v . Miss iss ipp i. Sup. Ct. Miss. 
Certiorari denied. Reported below: 341 So. 2d 107.

No. 76-6492. Chiarell o  v . Fogg , Correction al  Superi n -
tendent . C. A. 2d Cir. Certiorari denied.

No. 76-6498. Venner  v . Maryland . Ct. App. Md. Cer-
tiorari denied. Reported below: 279 Md. 47, 367 A. 2d 949.

No. 76-6499. Tatum  v . New  Jersey . Super. Ct. N. J. 
Certiorari denied.

No. 76-6505. Lombardo  v . Handle r  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 178 U. S. App. 
D. C. 277, 546 F. 2d 1043.

No. 76-6509. Hurst  v . Fike , Warden . C. A. 7th Cir. 
Certiorari denied.

No. 76-6531. Raitp ort  v . Genera l  Motors  Corp , et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 547 F. 2d 
1163.

No. 76-6574. Rixner  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 548 F. 2d 1224.

No. 76-6580. Bodey  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 547 F. 2d 1383.

No. 76-6598. Padil la  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied.

No. 76-6614. Stew art  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 548 F. 2d 528.

No. 76-6619. Francoeur  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 547 F. 2d 891.

No. 76-6620. Moses  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 556 F. 2d 568.

No. 76-6625. Ghalayi ni  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 547 F. 2d 932.
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No. 76-6641. Golds tone  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 76-6648. Genes  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 76-793. Ehrlic hman  v . United  State s ; and
No. 76-1081. Mitchel l  et  al . v . United  States . C. A. 

D. C. Cir. Certiorari denied. Mr . Justi ce  Rehnquist  took 
no part in the consideration or decision of these petitions. 
Reported below: 181 U. S. App. D. C. 254, 559 F. 2d 31.

No. 76-1316. Beal , Secretar y , Depart ment  of  Public  
Welfare  of  Pennsylv ania , et  al . v . Broderick , U. S. Dis -
trict ’Judge . C. A. 3d Cir. Application for stay of partici-
pation of the United States in Halder man v. Pennhurst, C. A. 
No. 74-1345 (ED Pa.), presented to Mr . Justi ce  Rehn -
quist , and by him referred to the Court, denied. Certiorari 
denied.

No. 76-1356. Mercedes -Benz  of  North  Amer ica , Inc ., 
et  al . v. Link  et  al . C. A. 3d Cir. Certiorari and other 
relief denied. Reported below: 550 F. 2d 860.

No. 76-6507. Mc Donald  v . Tennes see . Sup. Ct. Tenn. 
Certiorari and all other relief denied.

No. 76-6326. Livi ngs ton  v . Texas . Ct. Crim. App. Tex.;
No. 76-6401. Granviel  v . Texas . Ct. Crim, App. Tex.; 

and
No. 76-6407. Harris  v . Georgia . Sup. Ct. Ga. Certio-

rari denied. Mr . Justice  Brennan  and Mr . Justi ce  Mar -
shall  would grant certiorari and vacate judgments insofar as 
they leave undisturbed the sentences of death. See Gregg v. 
Georgia, 428 U. S. 153, 227 (1976) (Brennan , J., dissenting); 
id., at 231 (Marshall , J., dissenting). Reported below: No. 
76-6326, 542 S. W. 2d 655; No. 76-6401, 552 S. W. 2d 107; 
No. 76-6407,237 Ga. 718,230 S. E. 2d 1.
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No. 76-1362. Communit y  Loan  & Investme nt  Corpora -
tion  of  Fulton  Count y  v . Jones . C. A. 5th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 544 F. 2d 1228.

Rehearing Denied
No. 76-188. Gourley , Direct or , Divis ion  of  Famil y  

Services  of  Mis sour i , et  al . v . Lewis , 430 U. S. 940;
No. 76-996. Pomp onio  v . United  States , 430 U. S. 966;
No. 76-5972. Lips comb  v . United  States , 430 U. S. 970; 

and
No. 76-6404. Calhoun  v . United  States , 430 U. S. 974. 

Petitions for rehearing denied.

No. 76-5834. Rosen fel d  v . United  States , 430 U. S. 941. 
Motion for leave to file petition for rehearing denied.

May  31, 1977

Affirmed on Appeal
No. 76-1386. Country -Wide  Insur ance  Co . v . Harnett , 

Sup erint ende nt  of  Insurance  of  New  York . Affirmed on 
appeal from D. C. S. D. N. Y. Mr . Justice  White  would 
note probable jurisdiction and set case for oral argument. 
Reported below: 426 F. Supp. 1030.

No. 76-6542. Costare lli  v . Panora , Regist rar  of  Motor  
Vehicles . Affirmed on appeal from D. C. Mass. Reported 
below: 423 F. Supp. 1309.

Appeals Dismissed
No. 76-1259. Ponder  v . Louis iana  State  Bar  Assn . 

Appeal from Sup. Ct. La. dismissed for want of substantial 
federal question. Reported below: 340 So. 2d 134.

No. 76-6322. Cahnmann  v . Eckerty , City  Clerk  of  
Urbana . Appeal from App. Ct. Ill., 4th Dist., dismissed for 
want of substantial federal question. Reported below: 40 Ill. 
App. 3d 180, 351 N. E. 2d 580.
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No. 76-1397. Kansas  City  v . Darby . Appeal from Sup. 
Ct. Mo. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied. Mr . Just ice  White  dissents 
and would set case for oral argument. Reported below: 544 
S. W. 2d 529.

No. 76-1454. Pearson  v . Oklahom a . Appeal from Ct. 
Crim. App. Okla, dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 556 P. 
2d 1025.

Certiorari Granted—Vacated and Remanded
No. 76-1447. Murray  et  al . v . Wagle . C. A. 9th Cir. 

Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Mt. Healthy City School Dis-
trict Board of Education v. Doyle, 429 U. S. 274 (1977). 
Mr . Justi ce  Marshall  and Mr . Justi ce  Stevens  would deny 
certiorari. Reported below: 546 F. 2d 1329.

Miscellaneous Orders
No. A-936. Hirsc h , Regional  Direct or , National  Labor  

Rela tio ns  Board  v . Caulfi eld  et  al . D. C. E. D. Pa. 
Motion of respondents to vacate stay heretofore granted by 
Mr . Justice  Brennan  on May 19, 1977, denied.

No. A-981 (76-1081). Mitchell  et  al . v . Unite d  States , 
ante, p. 933. Application for suspension of effect of order 
denying certiorari, presented to The  Chief  Justic e , and by 
him referred to the Court, denied. Mr . Just ice  Rehnquist  
took no part in the consideration or decision of this 
application.

No. D-96. In  re  Disbarment  of  Hoffmann . Disbar-
ment entered. [For earlier order, see 430 U. S. 926.]

No. D-99. In  re  Disb arment  of  Cook . Disbarment 
entered. [For earlier order, see 430 U. S. 962.]
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No. D-109. In re  Disbarment  of  Speckman . It is 
ordered that George Raymond Speckman of Plattsburg, Mo., 
be suspended from the practice of law in this Court and that 
a rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-110. In  re  Dis barm ent  of  Cruze . It is ordered 
that Chester Thomas Cruze of Cincinnati, Ohio, be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 75-536. Nash ville  Gas  Co. v. Satty . C. A. 6th Cir. 
[Certiorari granted, 429 U. S. 1071.] Motion of AFL-CIO 
et al. for leave to file a brief as amid curiae granted.

No. 76-678. Shell  Oil  Co . v . Dartt . C. A. 10th Cir. 
[Certiorari granted, 429 U. S. 1089.] Motion of Equal 
Employment Advisory Council for leave to file a brief as 
amicus curiae granted. Reported below: 539 F. 2d 1256.

No. 76-1576. Helms  et  al . v . Vance , Secre tary  of  State , 
et  al . C. A. D. C. Cir. Motion of petitioners to expedite 
consideration of petition for writ of certiorari denied.

Probable Jurisdiction Noted
No. 75-1690. Parham , Commi ssione r , Departme nt  of  

Human  Resour ces  of  Georgia , et  al . v . J. L. et  al . Appeal 
from D. C. M. D. Ga. Motion of appellee J. R. for leave to 
proceed in forma pauperis granted. Probable jurisdiction 
noted. In addition to the questions presented by the juris-
dictional statement, parties are directed to brief and argue the 
following question: “Whether, where the parents of a minor 
voluntarily place the minor in a state institution, there is 
sufficient ‘state action,’ including subsequent action by the 
state institution, to implicate the Due Process Clause of the
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Fourteenth Amendment?” Reported below: 412 F. Supp. 
112.

No. 76-6372. Quil loi n  v . Walcott  et  vir . Appeal from 
Sup. Ct. Ga. Motion of appellant for leave to proceed in 
forma pauperis granted. Probable jurisdiction noted. Re-
ported below: 238 Ga. 230, 232 S. E. 2d 246.

Certiorari Granted
No. 76-1193. Unit ed  Stat es v . Jacobs , aka  “Mrs . 

Kramer .” C. A. 2d Cir. Certiorari granted. Reported 
below: 547 F. 2d 772.

Certiorari Denied. (See also Nos. 76-1397 and 76-1454, 
supra.)

No. 75-1013. Broncucia  v . Colorado . Sup. Ct. Colo. 
Certiorari denied. Reported below: 189 Colo. 334, 540 P. 2d 
1101.

No. 76-274. Louie  v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 538 F. 2d 342.

No. 76-992. Fülle  v . Unite d Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 544 F. 2d 519.

No. 76-1124. Gedra  v . Virgini a . Sup. Ct. Va. Certio-
rari denied.

No. 76-1160. Allied  Mills , Inc . v . National  Labor  
Relati ons  Board . C. A. D. C. Cir. Certiorari denied. 
Reported below: 177 U. S. App. D. C. 270, 543 F. 2d 417.

No. 76-1176. Goldberg  v . Calif ano , Secret ary  of  
Health , Educat ion , and  Welfar e . C. A. 2d Cir. Certio-
rari denied. Reported below: 546 F. 2d 477.

No. 76-1177. Swainson  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 548 F. 2d 657.

No. 76-1223. Spragu e v . Fitzp atric k . C. A. 3d Cir. 
Certiorari denied. Reported below: 546 F. 2d 560.
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No. 76-1280. Laborers  Internati onal  Union  of  North  
Amer ica , AFL-CIO, Local  No . 720 v. Mars hall , Secretary  
of  Labor . C. A. 10th Cir. Certiorari denied. Reported 
below: 547 F. 2d 525.

No. 76-1281. Churchil l  Forest  Industries  (Mani -
toba ), Ltd ., et  al . v . Securi ties  and  Exchan ge  Commis -
sio n . C. A. 3d Cir. Certiorari denied. Reported below: 
548 F. 2d 109.

No. 76-1293. Silver man  et  ux . v . Commis sion er  of  
Internal  Revenue . C. A. 2d Cir. Certiorari denied. 
Reported below: 553 F. 2d 94.

No. 76-1325. Nard  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 549 F. 2d 797.

No. 76-1333. Beer  et  ux . v . Commis sion er  of  Internal  
Revenue . C. A. 6th Cir. Certiorari denied.

No. 76-1374. Palmeri  v . Illinois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 44 Ill. App. 3d 69, 358 
N. E. 2d 86.

No. 76-1381. Oldendorf  v . Lopez  et  al . ; and*
No. 76-1391. Hoff man  Rigging  & Crane  Service , Inc . 

v. Lopez  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 545 F. 2d 836.

No. 76-1384. Uniroyal , Inc ., et  al . v . Javelin  Corp . 
C. A. 9th Cir. Certiorari denied. Reported below: 546 F. 2d 
276.

No. 76-1387. Lepp ke  v . Oklaho ma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 559 P. 2d 459.

No. 76-1392. Exhibitors  Poster  Exchang e , Inc . v . Na -
tional  Scree n  Service  Corp , et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 543 F. 2d 1106.
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No. 76-1395. Smith  v . Shafer  et  al . App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 38 Ill. App. 3d 
217, 347 N. E. 2d 292.

No. 76-1401. Security  Storage  Compa ny  of  Washi ngton  
et  al . v. Distri ct  Unemp loymen t  Compe nsati on  Board . 
Ct. App. D. C. Certiorari denied. Reported below: 365 A. 
2d 785.

No. 76-1406. Thorn ton  et  al . v . Pers onal  Service  In -
suran ce  Co. Sup. Ct. Ohio. Certiorari denied. Reported 
below: 48 Ohio St. 2d 306,358 N. E. 2d 579.

No. 76-1442. A. G. Spalding  & Bros ., Inc ., et  al . v . Paul  
Sullivan  Sport s , Inc . C. A. 1st Cir. Certiorari denied. 
Reported below: 553 F. 2d 91.

No. 76-1446. Cole  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 76-1501. Ingrahm  v . United  Stat es . C. A. 9th Cir.
Certiorari denied. Reported below: 551 F. 2d 314.

No. 76-1513. Czarnecki  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 552 F. 2d 698.

No. 76-1530. Benson  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 548 F. 2d 42.

No. 76-6064. Jeffer son  v . United  States ;
No. 76-6298. Barnes  v . Unite d  States ;
No. 76-6409. Fox v. Unite d  States ;
No. 76-6459. Hearn  v . United  States ; and
No. 76-6480. Baynes  v . United  States . C. A. 3d Cir.

Certiorari denied. Reported below: 547 F. 2d 1164.

No. 76-6231. Chochre k  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 26 Ore. App. 643, 552 P. 2d 
1353.
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No. 76-6253. Whitney  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 76-6283. Barry  v . Florida . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 330 So. 2d 512.

No. 76-6289. Hombur g  v . Unite d  States . C. A. 9th Cir.
Certiorari denied. Reported below: 546 F. 2d 1350.

No. 76-6300. Warren  v . Unit ed  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 76-6303. Biles  v . Miss iss ipp i . Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 338 So. 2d 1004.

No. 76-6308. Wade  v . United  States . Ct. Cl. Certio-
rari denied. Reported below: 212 Ct. Cl. 593, 553 F. 2d 104.

No. 76-6325. Garr iso n  v . Maggi o , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 540 F. 2d 1271.

No. 76-6341. La  Violett e v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 551 F. 2d 314.

No. 76-6346. Isaa cso n  v . Perini . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 546 F. 2d 424.

No. 76-6373. Smith  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 551 F. 2d 314.

No. 76-6375. Gwynn  v . Unite d  Stat es . C. A. 2d Cir.
Certiorari denied. Reported below: 553 F. 2d 94.

No. 76-6390. Colli ns  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 549 F. 2d 557.

No. 76-6398. Seif fert  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 548 F. 2d 354.

No. 76-6423. Goff  v . United  States . Ct. Cl. Certiorari 
denied.
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No. 76-6458. Baxter  v . Cornet t , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 546 F. 2d 908.

No. 76-6491. Ball  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 547 F. 2d 78.

No. 76-6504. Wharff  v . Warner . Sup. Ct. Iowa. Cer-
tiorari denied.

No. 70-6515. Hughes  v . Ault , Commis si oner , Depart -
ment  of  Offe nder  Rehabili tation  of  Georgia . C. A. 5th 
Cir. Certiorari denied.

No. 76-6518. Knighten  v . Broderic k . Sup. Ct. Miss. 
Certiorari denied. Reported below: 331 So. 2d 907.

No. 76-6519. Griff in  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied.

No. 76-6520. Akridg e  v . Hopper , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 545 F. 2d 457.

No. 76-6521. Jones  v . Hadica n . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 552 F. 2d 249.

No. 76-6527. Guelker  v . Miss ouri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 548 S. W. 2d 521.

No. 76-6529. Yocum  v . Illinois . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 66 Ill. 2d 211, 361 N. E. 2d 
1369.

No. 76-6534. Lee  v . Louisi ana . Sup. Ct. La. Certiorari 
denied. Reported below: 340 So. 2d 1339.

No. 76-6535. Turnbough  v . Wyrick , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 551 F. 2d 202.

No. 76-6537. Steve ns  et  al . v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 76-6540. Raitp ort  v . Dodd  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 547 F. 2d 1163.
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No. 76-6541. Stage  v . Jago , Correcti onal  Superi ntend -
ent . C. A. 6th Cir. Certiorari denied. Reported below: 549 
F. 2d 801.

No. 76-6543. Lee  v . Ewi ng , Cole , Erdm an  & Eubank  et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 549 
F. 2d 795.

No. 76-6550. Clark  v . Payne  et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 76-6551. Haugen  v . Taylor  et  al . Sup. Ct. Nev. 
Certiorari denied.

No. 76-6555. Griff in  v . Texas  Emplo yment  Comm is -
sion  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 545 F. 2d 1296.

No. 76-6563. Amaran te -Jordan  v . Workers ’ Compe nsa -
tion  Appeals  Board  et  al . Sup. Ct. Cal. Certiorari denied.

No. 76-6623. Johns ton  et  al . v . United  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 547 F. 2d 282.

No. 76-6635. Turner  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 551 F. 2d 780.

No. 76-6650. Montgomer y  v . Jago , Correcti onal  Super -
inten dent . C. A. 6th Cir. Certiorari denied. Reported 
below: 549 F. 2d 801.

No. 76-6658. Meert  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 547 F. 2d 1170.

No. 76-6662. Zarattin i et  al . v . Unite d  Stat es . C. A. 
7th Cir. Certiorari denied. Reported below: 552 F. 2d 753.

No. 76-6663. William s  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 549 F. 2d 797.

No. 76-6664. Word  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied.
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No. 76-6679. Delga do -Lomeli  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 550 F. 2d 1283.

No. 76-6683. Thomas  v . United  States . C. A. 3d Cir. 
Certiorari denied.

No. 76-6687. Valle -Salazar  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 546 F. 2d 428.

No. 76-6689. Taglione  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 546 F. 2d 139 and 550 
F. 2d 243.

No. 76-6691. Bennett  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 547 F. 2d 1235.

No. 76-6695. Jackson  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied.

No. 76-6699. Bonner  v . Warden , Stateville  Correc -
tional  Center . C. A. 7th Cir. Certiorari denied. Reported 
below: 553 F. 2d 1091.

No. 76-1116. New  York  v . Earl . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 40 N. Y. 2d 941, 358 N. E. 2d 
1037.

Mr . Chief  Just ice  Burger , with whom Mr . Justi ce  
Blackmun  and Mr . Justi ce  Rehnquist  join, dissenting.

Shortly after midnight on September 13, 1970, Jessee 
Carter, an off-duty New York City police officer, was driving 
through the South Jamaica section of Queens on his way home 
from a movie. His suspicion was aroused when he observed 
two individuals, later identified as respondent and a com-
panion, “crouched” behind a parked automobile in a partially 
deserted, unfenced hotel parking lot. The two were approxi-
mately 15 to 20 feet from Carter, and he noted that respondent 
was holding an object in his upraised hand. Respondent’s 
companion was also holding an object, which Carter saw him 
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place in his rear trouser pocket. Carter was unable to 
identify either of these objects.

The officer then drove his automobile onto the parking lot, 
stopping approximately two car lengths from the suspects. 
He turned off his headlights and observed them briefly. He 
then turned his lights back on and drove his car toward the 
men. He jumped from the car with his badge in one hand 
and his drawn revolver in the other, and shouted “Freeze— 
police officer.”

Respondent rose from his crouched position, and Carter 
saw him drop the object he had been holding which turned 
out to be a fully loaded .38-caliber revolver. Officer Carter 
immediately placed the men under arrest, and proceeded to 
search them. He found six .38-caliber bullets in respondent’s 
pocket and a loaded revolver in the pocket of his companion. 
Respondent was charged with possession of weapons and 
dangerous instruments and appliances. His motion to sup-
press the handgun as evidence was denied by the New York 
Supreme Court Criminal Term. Respondent then pled guilty 
to the charge, and, as permitted by New York law,1 he 
appealed his conviction, charging that the motion to suppress 
should have been granted.

The Supreme Court Appellate Division affirmed respond-
ent’s conviction in an opinion joined by four justices. One 
justice dissented. The court first determined that Officer 
Carter “was clearly possessed of such information as would 
warrant a ‘founded suspicion’ that criminal activity was 
‘afoot.’ ” 50 App. Div. 2d 289, 293, 377 N. Y. S. 2d 649, 653 
(1975). He was therefore held entitled to make further 
inquiry and to take such precautions as reasonably necessary 
for his safety. The court further held that Officer Carter’s 
action exhibiting his badge and gun and asserting his authority 
was reasonable under the circumstances. Accordingly, it 
concluded that respondent’s handgun was properly seized and 

1See generally Lejkowitz v. Newsome, 420 U. S. 283 (1975).
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that the trial court had correctly denied respondent’s motion 
to suppress.

The New York Court of Appeals reversed the conviction, 
with two judges dissenting. 40 N. Y. 2d 941, 358 N. E. 2d 
1037 (1976). In a brief unsigned order it adopted the opinion 
of the dissenting member of the Appellate Division.2 The 
State filed a timely petition for writ of certiorari, seeking 
review of the Court of Appeals’ decision.

In Terry v. Ohio, 392 U. S. 1 (1968), in an opinion by Mr. 
Chief Justice Warren, the Court recognized that a police 
officer has limited authority to make investigatory stops of 
individuals engaged in suspicious behavior which does not 
rise to the level of probable cause to make an arrest.3 Id., at 
22. The Terry Court further held that, in conducting the 
investigation, the officer could properly take whatever action 
was reasonably necessary to assure his safety and the safety 
of others. The propriety of such police conduct—“necessarily 
swift action predicated upon the on-the-spot observations of 
the officer”—is not to be tested by a rigid probable-cause 
standard, but rather by the “Fourth Amendment’s general 
proscription against unreasonable searches and seizures.” Id., 
at 20 (footnote omitted).

Terry establishes a two-pronged test for determining the 
propriety of this type of conduct: “[1] whether the officer’s 
action was justified at its inception, and [2] whether it was 
reasonably related in scope to the circumstances which justi-

2 References to the New York Court of Appeals’ opinion will therefore 
be understood to refer to the dissenting opinion in the Appellate Division. 
The New York Court of Appeals’ final action was clearly based on federal 
constitutional law, not state law.

3 This rationale was further elaborated in Adams v. Williams, 4Q1 U. S. 
143, 145 (1972), where we stated:
“The Fourth Amendment does not require a policeman who lacks the 
precise level of information necessary for probable cause to arrest to 
simply shrug his shoulders and allow a crime to occur or a criminal to 
escape.”
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fied the interference in the first place.” Ibid. Under the 
first prong of the Terry analysis, it is clear that Officer 
Carter possessed sufficient facts “to conclude in light of his 
experience that criminal activity may be afoot.” Id., at 30. 
When the officer observed two individuals in a semideserted 
hotel parking lot “crouching” behind an automobile holding 
objects which could well have been weapons, he would have 
been grossly derelict in his duty to ignore what he saw.4 In 
that setting—New York City at midnight—it would have 
been irrational for a police officer to fail to make further in-
quiry since the conduct of the two men gave rise to a reason-
able suspicion that they might be involved in illegal activity.5 
The closeup observation by the officer neither confirmed his 
suspicions nor removed them. In light of these “specific and 
articulable facts,” id., at 21, and “the specific reasonable 
inferences which [Officer Carter was] entitled to draw from 
the facts in light of his experience,” id., at 27, it was entirely 
proper to conduct an investigatory stop to determine whether 
criminal activity was afoot. As Mr. Chief Justice Warren 
observed as to an analogous “suspicious” situation in Terry: 
“It would have been poor police work indeed ... to have 
failed to investigate [respondent’s] behavior further.” Id., 
at 23.

4 As stated by Mr . Just ic e Ste wa rt , “[a] policeman has a duty to 
investigate suspicious circumstances, and the circumstance of a person 
wandering the streets late at night without apparent lawful business may 
often present the occasion for police inquiry.” Palmer v. City of Euclid, 
402 U. S. 544, 546 (1971) (concurring).

5 The opinion of the New York court suggests that respondent might 
have been holding a tire iron and was crouched behind the automobile be-
cause he was in the process of changing a “flat.” However, as the Ap-
pellate Division majority pointed out, “[t]he record fails to reveal those 
normal incidents of everyday life which we have come to associate with 
changing a tire (i. e., the raised or lopsided car, the bumper-jack, and 
the upraised trunk lid).” 50 App. Div. 2d 289, 293, 377 N. Y. S. 2d 649, 
654 (1975).
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Once the officer approached the suspects for investigatory- 
purposes, there came into play “the more immediate interest 
of the police officer in taking steps to assure himself that the 
person with whom he is dealing is not armed with a weapon 
that could unexpectedly and fatally be used against him.” 
Ibid.; see Adams v. Williams, 407 U. S. 143, 146 (1972). The 
Terry opinion stated:

“When an officer is justified in believing that the indi-
vidual whose suspicious behavior he is investigating at 
close range is armed and presently dangerous to the officer 
or to others, it would appear to be clearly unreasonable to 
deny the officer the power to take necessary measures to 
determine whether the person is in fact carrying a weapon 
and to neutralize the threat of physical harm.” 392 U. S., 
at 24.

The defensive measure sanctioned in Terry was a pat-down 
“frisk” of the suspect, i. e., a detailed manual exterior probe 
of the subject’s clothing and body, to assure that a weapon 
was not being concealed and to remove any weapon found. 
Mr. Chief Justice Warren’s opinion for the Court acknowl-
edged this was “a serious intrusion upon the sanctity of the 
person, which may inflict great indignity and arouse strong 
resentment,” id., at 17. Nevertheless, the Court held this to 
be a reasonable response to the danger inherent in a face- 
to-face encounter with a potentially armed and dangerous in-
dividual in the narrowly defined circumstances postulated in 
Terry. Id., at 27.6

Of course, Officer Carter’s conduct in this case was “in-
trusive.” An individual confronted in the middle of the 

6 The Court stated in Terry:
“The officer need not be absolutely certain that the individual is armed; 

the issue is whether a reasonably prudent man in the circumstances would 
be warranted in the belief that his safety or that of others was in danger.” 
392 U. S., at 27. That test is amply met in the case before us.
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night by a police officer holding a handgun and ordering him 
to “freeze” suffers an affront to his liberty and dignity—in-
terests protected by the Fourth Amendment. But this is 
precisely what the Court balanced in Terry. The intrusion 
here was plainly within the contemplation of Terry and was 
justified by the circumstances confronting Officer Carter. 
Traveling in his private car, not equipped with a radio phone, 
he faced two possibly armed persons in a deserted parking lot, 
in the middle of the night. Under these circumstances it 
would have been foolhardy for Officer Carter to act less de-
cisively than he did.

The holding of the New York Court of Appeals puts an 
officer of the law in Carter’s position to a difficult choice in-
deed. He must either ignore what he sees and what his 
training and experience tell him he should investigate, thereby 
permitting the possible completion of criminal conduct for 
which the suspects may be preparing, or he may approach 
the suspect without preparing for the very danger which ma-
terialized here, thereby risking his life.7 The holding of the 
Court in Terry introduced a long overdue element of common 
sense and rationality into this area of the law; it ought to be 
followed here. Surely, the Constitution does not require 
police officers to make the unhappy choice between derelic-
tion of duty and risk of death. With the dissent of the New 
York Court of Appeals, I “do not believe that the Fourth 
Amendment’s proscription against unreasonable searches and 
seizures requires officers in Carter’s stead to risk their lives 

7 Respondent suggests that " [o] f course, Officer Carter, like any other 
citizen, would have had the right to satisfy his curiosity by addressing ques-
tions to defendant.” Brief in Opposition 6. Of course, no citizen or 
policeman in his right mind would have approached respondent and his 
companion as he would a tourist in Times Square at high noon merely to 
satisfy idle curiosity. Officer Carter, unlike ordinary citizens, had a sworn 
duty to investigate such suspicious behavior, and was acting pursuant to 
such duty when he approached the suspects. His conduct should be com-
mended, not reproached.
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needlessly in the performance of their duty.” 50 App. Div. 
2d, at 294, 377 N. Y. S. 2d, at 654.

This Court cannot, of course, give plenary consideration 
to every erroneous holding, and I have no doubt that limita-
tions of time and a crowded docket weigh heavily in the deci-
sion denying review. In my view, however, where the depar-
ture from prior law is as clear as in the instant case, and where 
the issue is so squarely presented by the petition for certiorari 
and the response, the matter could be easily resolved in a 
summary fashion, without the necessity for lengthy briefing 
and oral argument. See, e. g., United States v. Morrison, 429 
U. S. 1 (1976). I would therefore grant the petition for cer-
tiorari, and reverse the judgment because on the face of the 
record the Court of Appeals has clearly failed to follow the 
holding in Terry and other relevant cases.

No. 76-1376. Rohauer  et  al . v . Killiam  Show s , Inc ., 
et  al . C. A. 2d Cir. Motion of Authors League of America, 
Inc., for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 551 F. 2d 484.

No. 76-1493. Brown  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Mr . Justice  Powell  would grant certio-
rari. Reported below: 552 F. 2d 817.

No. 76-6114. Moore  v . Texas  et  al . Ct. Crim. App. 
Tex.; and

No. 76-6497. Floyd  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Reported below: No. 76-6114, 542 S. W. 2d 664; 
No. 76-6497, 233 Ga. 280, 210 S. E. 2d 810.

Mr . Justice  Brennan  and Mr . Just ice  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg y. Georgia, 428 
U. S. 153, 227, 231 (1976), we would vacate the death 
sentences in these cases.
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Assignment Order
An order of The  Chief  Justi ce  designating and assigning 

Mr. Justice Clark (retired) to perform judicial duties in the 
United States Court of Appeals for the Seventh Circuit from 
September 26, 1977, to September 30, 1977, and for such addi-
tional time as may be required to complete unfinished business, 
pursuant to 28 U. S. C. § 294 (a), is ordered entered on the 
minutes of this Court, pursuant to 28 U. S. C. § 295.

June  1, 1977
Dismissal Under Rule 60

No. 76-6584. Holme s  v . United  State s  Court  of  Appe als  
for  the  Seventh  Circ uit . Motion for leave to file petition 
for writ of mandamus dismissed under this Court’s Rule 60.

June  6, 1977
Affirmed on Appeal

No. 76-1105. Clark  v . Kimm itt , Secre tary  of  the  
Senate , et  al . Affirmed on appeal from C. A. D. C. Cir. 
Mr . Just ice  Blackmun , Mr . Justice  Rehnquis t , and Mr . 
Justice  Stevens  would dismiss the appeal for want of jurisdic-
tion, treat the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, and deny certiorari. Reported 
below: 182 U. S. App. D. C. 21, 559 F. 2d 642.

Appeals Dismissed
No. 76-1202. International -Stanley  Corp . v . Depa rt -

ment  of  Revenue  of  Illinois  et  al . Appeal from App. Ct. 
Ill., 1st Dist., dismissed for want of substantial federal ques-
tion. Reported below: 40 Ill. App. 3d 397, 352 N. E. 2d 272.

No. 76-1220. Martz  v . Pennsy lvania  Departm ent  of  
Trans por tati on , Bureau  of  Traf fic  Safety . Appeal from 
Commw. Ct. Pa. dismissed for want of substantial federal 
question. Reported below: 24 Pa. Commw. 26, 354 A. 2d 
266.
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No. 76-1422. Shana han  v . Ritt enhouse , Prosecutor  of  
Hunte rdon  County . Appeal from Super. Ct. N. J. dismissed 
for want of substantial federal question.

No. 76-1292. Oceanic  Califor nia , Inc . v . North  Cen -
tral  Coast  Regional  Commiss ion  et  al . Appeal from Ct. 
App. Cal., 1st App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
63 Cal. App. 3d 57,133 Cal. Rptr. 664.

Certiorari Granted—Vacated and Remanded
No. 75-220. Local  223, Utilit y Workers  Union  of  

Ameri ca  v . Equal  Empl oyment  Opport unity  Comm iss ion  
et  al . ;

No. 75-221. Local  17, Internat ional  Brotherhoo d of  
Electrical  Worker s v . Equal  Empl oyment  Opport unity  
Commis sion  et  al . ;

No. 75-239. Stamps  et  al . v . Detroit  Edison  Co . et  al . ; 
and

No. 75-393. Detr oit  Edison  Co . v . Equal  Empl oyment  
Oppor tunity  Commiss ion  et  al . C. A. 6th Cir. Certiorari 
granted, judgment vacated, and cases remanded for further 
consideration in light of International Brotherhood of Team-
sters v. United States, ante, p. 324. Reported below: 515 F. 
2d 301.

No. 75-781. Teamsters  Freight , Tank  Line  & Auto -
mobile  Industry  Emplo yees , Local  No. 988 v. Sabala  et  al . ;

No. 75-788. Interna tional  Brotherhoo d  of  Teams ters , 
Chauff eurs , Warehous emen  & Helpe rs  of  America , et  al . 
v. Sabala  et  al . ; and

No. 76-1060. West ern  Gillette , Inc . v . Sabala  et  al . 
C. A. 5th Cir. Certiorari granted, judgment vacated, and cases 
remanded for further consideration in light of International 
Brotherhood of Teamsters v. United States, ante, p. 324. 
Reported below: 516 F. 2d 1251.
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No. 75-720. Lee  Way  Motor  Frei ght , Inc ., et  al . v . 
Rese ndis  et  al .; and Yellow  Freight  System , Inc . v . 
Herrera  et  al ., 425 U. S. 991. Petition for rehearing granted 
and order of May 24, 1976, vacated. Certiorari granted, judg-
ments vacated, and case remanded for further considera-
tion in light of East Texas Motor Freight System, Inc. n . 
Rodriguez, ante, p. 395.

No. 76-838. Union  Carbid e Corp ., Consumer  Products  
Divis ion  v . Nance . C. A. 4th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in 
light of International Brotherhood of Teamsters v. United 
States, ante, p. 324. Reported below: 540 F. 2d 718.

Miscellaneous Orders
No. 67, Orig. Idaho  ex  rel . Evans , Governor  of  Idaho , 

et  al . v. Oregon  et  al . It is ordered that the Honorable Jean 
Sala Breitenstein, Senior Judge for the United States Court of 
Appeals for the Tenth Circuit, is appointed Special Master in 
this case with authority to fix the time and conditions for filing 
of additional pleadings and to direct subsequent proceedings, 
and with authority to summon witnesses, issue subpoenas, and 
take such evidence as may be introduced and such as he may 
deem necessary to call for. The Master is directed to submit 
such reports as he may deem appropriate.

The Master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his technical, 
stenographic, and clerical assistants, the cost of printing his 
report, and all other proper expenses shall be charged against 
and be borne by the parties in such proportion as the Court 
may hereafter direct.

It is further ordered that if the position of Special Master 
in this case becomes vacant during a recess of the Court, The  
Chief  Justi ce  shall have authority to make a new designa-
tion which shall have the same effect as if originally made by 
the Court. [For earlier orders herein, see, e. g., 429 U. S. 163.]
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No. 74-6593. Gardner  v . Florida , 430 U. S. 349. Motion 
of respondent for reduction of costs denied.

No. 76-1117. Pelt zman  v . Kaufman , Chief  Judge , U. S. 
Court  of  Appeal s . Motion for leave to file petition for writ 
of mandamus denied.

Certiorari Granted
No. 76-1159. Quern , Acting  Director , Departme nt  of  

Public  Aid  of  Illinois , et  al . v . Mandley  et  al . ; and
No. 76-1416. Calif ano , Secret ary  of  Healt h , Educa -

tion , and  Welf are  v . Mandley  et  al . C. A. 7th Cir. Cer-
tiorari granted, cases consolidated, and a total of one hour 
allotted for oral argument. Reported below: 545 F. 2d 1062.

No. 76-1334. Bordenkir cher , Penitentiary  Superi n -
tend ent  v. Hayes . C. A. 6th Cir. Motion of respondent for 
leave to proceed in forma pauperis and certiorari granted. 
Reported below: 547 F. 2d 42.

Certiorari Denied. (See also No. 76-1292, supra.)
No. 75-1644. Drassenower  et  al . v . Levin e , Indus tri al  

Commis sioner  of  New  York . Ct. App. N. Y. Certiorari 
denied. Reported below: 38 N. Y. 2d 771,---- N. E. 2d----- .

No. 76-824. Nance  v . Union  Carbide  Corp ., Consume r  
Products  Divi si on . C. A. 4th Cir. Certiorari denied. Re-
ported below: 540 F. 2d 718.

No. 76-986. Nete lkos  et  al . v . United  States ; and
No. 76-1134. Gamareki an  et  al . v . United  States . 

C. A. 3d Cir. Certiorari denied. Reported below: 546 F. 2d 
420.

No. 76-999. Coe  et  al . v . Califano , Secre tary  of  Healt h , 
Educat ion , and  Welfare . Certiorari before judgment to 
C. A. D. C. Cir. denied.
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No. 76-1185. Homer  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 545 F. 2d 864.

No. 76-1198. Mc Clung  v . Virginia . Sup. Ct. Va. Cer-
tiorari denied.

No. 76-1199. Boineau  v . South  Carolina  Real  Estate  
Commiss ion . Sup. Ct. S. C. Certiorari denied. Reported 
below: 267 S. C. 574, 230 S. E. 2d 440.

No. 76-1211. Bulk  Termin als  Co . et  al . v . Enviro n -
mental  Protectio n  Agency  et  al . Sup. Ct. Ill. Certiorari 
denied. Reported below: 65 Ill. 2d 31, 357 N. E. 2d 430.

No. 76-1262. Ganne t  v . Firs t  National  State  Bank  of  
New  Jersey  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 546 F. 2d 1072.

No. 76-1266. National  Asso ciati on  of  Regional  Medi -
cal  Programs , Inc ., et  al . v . Califan o , Secre tary  of  Health , 
Educat ion , and  Welf are , et  al . ; and

No. 76-1304. Wagshal  v . Califano , Secre tary  of  
Health , Education , and  Welfare , et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: No. 76-1266, 179 U. S. 
App. D. C. 154, 551 F. 2d 340; No. 76-1304, 178 U. S. App. 
D. C. 237, 546 F. 2d 1003.

No. 76-1271. Hoope s v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 545 F. 2d 721.

No. 76-1314. Kilpat rick  et  al . v . United  States ; and
No. 76-1360. Jacks on  et  al . v . Unite d  States . C. A. 

6th Cir. Certiorari denied. Reported below: 544 F. 2d 242.

No. 76-1329. Brow n  et  al . v . Bryan  et  al . Sup. Ct. Ala. 
Certiorari denied. Reported below: 339 So. 2d 577.

No. 76-1358. Handy  Hardware  Wholes ale , Inc . v . Na -
tional  Labor  Relations  Board . C. A. 5th Cir. Certiorari 
denied. Reported below: 542 F. 2d 935.
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No. 76-1367. Hyste r  Co . v . National  Labor  Relations  
Board . C. A. 9th Cir. Certiorari denied. Reported below: 
549 F. 2d 807.

No. 76-1404. Downey  v . Callery  et  al . Ct. App. La., 
4th Cir. Certiorari denied. Reported below: 338 So. 2d 937.

No. 76-1408. Paul  v . Gammage . Sup. Ct. Tex. Cer-
tiorari denied. Reported below: 548 S. W. 2d 1.

No. 76-1414. Shand  v . National  Labor  Relati ons  Board . 
C. A. D. C. Cir. Certiorari denied.

No. 76-1417. Wigles worth  v. Teamster s Local  Union  
No. 592 et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 552 F. 2d 1027.

No. 76-1424. Richa rds on  v . South  Caroli na . Sup. Ct. 
S. C. Certiorari denied.

No. 76-1425. Maurice  A. Garbel l , Inc ., et  al . v. Boeing  
Co. et  al . C. A. 9th Cir. Certiorari denied. Reported be-
low: 546 F. 2d 297.

No. 70-1426. Smith  v . Carter . C. A. 5th Cir. Certio-
rari denied. Reported below: 545 P. 2d 909.

No. 76-1429. Bradley  et  al . v . Whitt en . Sup. Ct. Va. 
Certiorari denied.

No. 76-1430. Gibs on  Products , Inc ., of  Richa rdso n  v . 
Texas . Sup. Ct. Tex. Certiorari denied. Reported below: 
545 S. W. 2d 128.

No. 76-1431. Hobby  v . Arkans as . Sup. Ct. Ark. Cer-
tiorari denied.

No. 70-1436. Sprague  & Rhodes  Commod ity  Corp , et  al . 
v. The  Irish  Spruce  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 548 F. 2d 56.
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No. 76-1452. Lockewi ll , Inc . v . United  States  Shoe  
Corp , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 547 F. 2d 1024.

No. 76-1485. Bigel ow  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 549 F. 2d 809.

No. 76-1534. Mobile  Home  City  of  Chattanooga , Inc ., 
et  al . v. Hamil ton  County . Ct. App. Tenn. Certiorari 
denied. Reported below: 552 S. W. 2d 86.

No. 76-1569. Abel  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 548 F. 2d 591.

No. 76-1603. Mendoza  v . Unite d  States . C. A. 5th Cir.
Certiorari denied. Reported below: 547 F. 2d 952.

No. 76-6251. Flamm ia  v. Unit ed  States ; and
No. 76-6256. Colli ns  v . United  Stat es . C. A. 2d Cir. 

Certiorari denied.

No. 76-6252. Sande rs  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 547 F. 2d 1037.

No. 76-6267. Corpus  v . Est ell e , Correc tions  Direc tor . 
C. A. 5th Cir. Certiorari denied. Reported below: 542 F. 2d 
573.

No. 76-6297. Lovel l  v . Federal  Depos it  Insurance  Corp , 
et  al . C. A. 1st Cir. Certiorari denied.

No. 76-6318. Newki rk , aka  Smith  v . Maryla nd . Ct. 
Sp. App. Md. Certiorari denied. Reported below: 32 Md. 
App. 621,363 A. 2d 637.

No. 76-6335. Walls chleg er  v . Maryland . Ct. Sp. App. 
Md. Certiorari denied.

No. 76-6382. Greeni dge  v . Government  of  the  Virgin  
Islands . C. A. 3d Cir. Certiorari denied. Reported below: 
547 F. 2d 1160.
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No. 76-6340. Cook  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 76-6408. Johnso n  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 76-6432. Lipscom b  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 547 F. 2d 1168.

No. 76-6442. Holland  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 76-6452. Leland  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied.

No. 76-6464. Regan  v . Unit ed  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 553 F. 2d 98.

No. 76-6538. Huston  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 76-6562. Arnold  et  ux . v . United  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 76-6577. Goudea u  v . Calif orni a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 76-6578. Davis  v . Alaba ma . C. A. 5th Cir. Certio-
rari denied. Reported below: 545 F. 2d 460.

No. 76-6582. Shinder  v . Appell ate  Department  of  the  
Supe rior  Court , City  and  County  of  San  Franc isc o , et  al . 
Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 76-6583. Franco  v . Missouri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 544 S. W. 2d 533.

No. 76-6587. Seaboc k  et  al . v . Calif orni a . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 76-6590. Russell  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 560 P. 2d 1003.
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No. 76-6588. Edmonds  v . Lew is , Instit ution  Superi n -
tendent , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 546 F. 2d 566.

No. 76-6594. Harr iso n  v . Bent on , Corrections  Direc -
tor , et  al . C. A. 10th Cir. Certiorari denied.

No. 76-6595. Hardee  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 55 
App. Div. 2d 858, 390 N. Y. S. 2d 768.

No. 76-6596. Adams  v . Minnesota . Dist. Ct. Minn., 1st 
Jud. Dist. Certiorari denied.

No. 76-6600. Edney  v . Smith , Correcti onal  Superi n -
tendent . C. A. 2d Cir. Certiorari denied.

No. 76-6602. Rodrigu ez  v . Hende rson , Correcti onal  
Superintendent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 551 F. 2d 301.

No. 76-6605. Mass ey  v . Unite d  States  Distr ict  Court  
for  the  Wes tern  Distri ct  of  Arkansas . C. A. 8th Cir. 
Certiorari denied.

No. 76-6609. Cross  v . Church , Count y  Clerk -Recorder , 
San  Mate o  County , et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 546 F. 2d 426.

No. 76-6613. Mc Donald  v . Davidson  County  Elect ion  
Comm iss ion  et  al . Certiorari before judgment to C. A. 6th 
Cir. denied.

No. 76-6647. Alle y  v . Dodge  Hotel  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 179 U. S. App. 
D. C. 256, 551 F. 2d 442.

No. 76-6677. Bell  v . Putman , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 548 F. 2d 749.

No. 76-6700. Talmage  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 554 F. 2d 1072.
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No. 76-6701. Head  v . United  Stat es  Board  of  Parole . 
C. A. 7th Cir. Certiorari denied. Reported below: 553 F. 2d 
22.

No. 76-6704. Mahon  v . United  States . C. A. 8th dr. 
Certiorari denied. Reported below: 549 F. 2d 1198.

No. 76-6708. Smith  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 548 F. 2d 545.

No. 76-6713. Walton  et  al . v . United  States . C. A. 
10th Cir. Certiorari denied. Reported below: 552 F. 2d 1354.

No. 76-6715. Claybro oks  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 553 F. 2d 97.

No. 76-6716. Braun ig  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 553 F. 2d 777.

No. 76-6719. Bell  v . Unit ed  Stat es . C. A. 5th dr. Cer-
tiorari denied.

No. 76-6722. Burke  v . United  States . C. A. 9th dr. 
Certiorari denied. Reported below: 549 F. 2d 806.

No. 76-6727. Young  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 553 F. 2d 1132.

No. 76-6728. Sailer  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 552 F. 2d 213.

No. 76-1183. Robb  et  al . v . Kenne dy . C. A. 8th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 547 F. 2d 408.

No. 76-1394. Alabama  v . Cantr ell . C. A. 5th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Mr . Justi ce  White  and Mr . 
Just ice  Powel l  would grant certiorari. Reported below: 546 
F. 2d 652.
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No. 76-1212. Scibell i v. United  States . C. A. 1st Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justic e  
White , and Mr . Justice  Marsh all  would grant certiorari. 
Reported below: 549 F. 2d 222.

No. 76-1438. Catamore  Enterpr ises , Inc . v . Inte rna -
tio nal  Busi ness  Machines  Corp . C. A. 1st Cir. Certiorari 
denied. Mr . Justice  Blackmun  took no part in the con-
sideration or decision of this petition. Reported below: 548 
F. 2d 1065.

No. 76-6571. Woodki ns  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 542 S. W. 2d 855.

Mr . Justi ce  Brennan  and Mr . Just ice  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all 
circumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would vacate the death sentence 
in this case.

Rehearing Granted. (See No. 75-720, supra.)

Rehearing Denied
No. 75-1301. Delaw are  Tribal  Busi nes s  Commi tte e  et  

al . v. Weeks  et  al ., 430 U. S. 73 ;
No. 75-1335. Abse ntee  Delaw are  Trib e of  Oklahoma

Busi ness  Commi ttee  et  al . v . Weeks  et  al ., 430 U. S. 73;
No. 75-1495. Andrus , Secre tary  of  the  Interi or , et  al .

v. Weeks  et  al ., 430 U. S. 73 ;
No. 76-1090. Cook  v . United  States , 430 U. S. 983;
No. 76-1213. Woods  v . United  State s , 430 U. S. 969;
No. 76-5933. Filmon  v . Florida , 430 U. S. 980 ;
No. 76-6181. Sell man  v . Unite d  States , 430 U. S. 972;
No. 76-6272. Swee twi ne  v . Warden , Maryland  Peni -

tentiary , 430 U. S. 973 ; and
No. 76-6354. Dobbs  v . Georgia , 430 U. S. 975. Petitions 

for rehearing denied.
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No. 76-6395. Colem an  v . Georgia , ante, p. 909. Peti-
tion for rehearing denied.

No. 76-833. Morrow  v . Greyhound  Lines , Inc ., 429 
U. S. 1095. Petition for rehearing and other relief denied.

No. 76-5815. Zannis  v . Unite d  States , 430 U. S. 934; 
and

No. 76-6167. Buste ll  v . Bust ell , 430 U. S. 925. Mo-
tions for leave to file petitions for rehearing denied.
Assignment Order

An order of The  Chief  Just ice  designating and assigning 
Mr. Justice Clark (retired) to perform judicial duties in the 
United States Court of Appeals for the Fifth Circuit in the case 
of Willis v. American Bar Assn., pursuant to 28 U. S. C. § 294 
(a), is ordered entered on the minutes of this Court, pursuant 
to 28 U. S. C. § 295.

June  13, 1977
Affirmed on Appeal

No. 76-675. Sendak , Attor ney  General  of  India na , et  
al . v. Nihis er , dba  Movieland  Drive -in  Theater . Affirmed 
on appeal from D. C. N. D. Ind. Mr . Just ice  Blackmun  
and Mr . Just ice  Rehnquist  would vacate judgment and 
remand case for further consideration in light of Trainor v. 
Hernandez, ante, p. 434. Reported below: See 405 F. Supp. 
482.

No. 76-1203. Sowe rwi ne , Truste e in  Bankruptcy  v . 
United  States  et  al . Affirmed on appeal from D. C. S. D. 
N. Y. Mr . Just ice  Stew art , Mr . Justice  Rehnquist , and 
Mr . Justice  Stevens  would dismiss the appeal for want of 
jurisdiction. Reported below: 427 F. Supp. 1157.
Appeal Dismissed

No. 76-6633. Mc Donal d  v . Purity  Dairi es  Employ ees  
Federal  Credi t  Union  et  al . Appeal from Sup. Ct. Tenn, 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.
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Certiorari Granted—Vacated and Remanded
No. 76-6483. Battle  v . Unite d  States . C. A. 10th Cir. 

Motion for leave to proceed in forma pauperis and certiorari 
granted. Upon representation of the Solicitor General set 
forth in his memorandum for the United States, filed May 24, 
1977, judgment vacated, and case remanded to the United 
States District Court for the Western District of Oklahoma 
for further consideration in light of the position presently 
asserted by the Government. Mr . Justi ce  White  and Mr . 
Justice  Rehnquist  dissent.

Miscellaneous Orders
No. A-916. Colli s v . Kentucky . Sup. Ct. Ky. Appli-

cation for bail, presented to Mr . Justice  Stevens , and by 
him referred to the Court, denied.

No. D-lll. In re  Disb arment  of  Chapman . It is 
ordered that Gerald McNamara Chapman of Chicago, Ill., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-112. In  re  Disbarme nt  of  Cain . It is ordered 
that Kenneth R. Cain, of Ozark, Ala., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 76-528. Consumers  Powe r  Co . v . Aesch liman  et  
al . C. A. D. C. Cir. [Certiorari granted, 429 U. S. 1090.] 
Motion of U. S. Labor Party for leave to file a brief as amicus 
curiae granted. Mr . Justi ce  Powel l  took no part in the con-
sideration or decision of this motion.

No. 76-1167. Crumpa cker  v . Ruman  et  al ., ante, p. 904. 
Motion of respondents to assess damages denied.
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No. 76-864. City  of  Lafaye tte , Louis iana , et  al . v . 
Louisiana  Power  & Light  Co . C. A. 5th Cir. [Certiorari 
granted, 430 U. S. 944.] Motion of National Rural Electric 
Cooperative Assn, et al. for leave to file a brief as amid curiae 
granted.

No. 76-938. Federal  Marit im e Commiss ion  et  al . v . 
Pacific  Maritime  Ass n , et  al . C. A. D. C. Cir. [Certiorari 
granted, 430 U. S. 905.] Motion of Wolfsburger Transport- 
Gesellschaft m. b. H. for leave to file a brief as amicus curiae 
granted.

No. 76-1057. Key  et  al . v . Doyle  et  al . Appeal from 
Ct. App. D. C. [Probable jurisdiction postponed, 430 U. S. 
929.] Motion of American Jewish Congress for leave to file 
a brief as amicus curiae granted.

No. 76-1172. First  National  Bank  of  Boston  et  al . v . 
Bellott i, Attorn ey  General  of  Massachuse tts . Appeal 
from Sup. Jud. Ct. Mass. [Probable jurisdiction postponed, 
430 U. S. 964.] Motions of Pacific Legal Foundation, New 
England Council, and Chamber of Commerce of the United 
States of America for leave to file briefs as amid curiae 
granted.

No. 76-1200. Cris t , Warden , et  al . v . Cline  et  al . 
Appeal from C. A. 9th Cir. [Probable jurisdiction postponed, 
430 U. S. 982.] Motion of appellees for divided argument 
granted. Motion of appellee Cline for appointment of counsel 
granted, and it is ordered that W. William Leaphart, Esquire, 
of Helena, Mont., is appointed to serve as counsel for appellee 
Cline in this case. Motion of appellee Bretz for leave to pro-
ceed in forma pauperis granted.

No. 76-1464. Univers ity  of  Chicago  and  Argonne  v . 
Mc Danie l . C. A. 7th Cir. The Solicitor General is invited 
to file a brief in this case expressing the views of the United 
States.
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No. 76-5325. Browd er  v . Direct or , Departm ent  of  Cor -
rections  of  Illino is . C. A. 7th Cir. [Certiorari granted, 
429 U. S. 1072.] Motion of Chicago Council of Lawyers for 
additional time to participate in oral argument as amicus 
curiae denied.

No. 76-5856. Holloway  et  al . v . Arkan sas . Sup. Ct. 
Ark. Motion of Robert Alston Newcomb, Esquire, to permit 
Joseph H. Purvis, Esquire, to argue pro hoc vice granted.

No. 76-1419. Ratclif f  v . Unite d  States  Dist rict  Court  
for  the  Southern  Distri ct  of  Texas . Motion for leave to 
file petition for writ of mandamus denied.

No. 76-6710. Johnson  v . Wood , U. S. Distr ict  Judge . 
Motion for leave to file petition for writ of prohibition denied.

Probable Jurisdiction Noted
No. 76-1450. Landm ark  Commu nica tio ns , Inc . v . Vir -

ginia . Appeal from Sup. Ct. Va. Probable jurisdiction 
noted. Reported below: 217 Va. 699, 233 S. E. 2d 120.
Certiorari Granted

No. 76-5729. Olip hant  v . Suquamis h India n Tribe  
et  al .; and Belgarde  v . Suquamis h  Indian  Tribe  et  al . 
Certiorari (first case) and certiorari before judgment (second 
case) to C. A. 9th Cir. Motion of the Governor of the State 
of Washington for leave to file a brief as amicus curiae granted. 
Motion of respondents to strike brief filed by Kitsap County 
as amicus curiae denied. Motion of petitioners for leave to 
proceed in forma pauperis and certiorari granted. Reported 
below: 544 F. 2d 1007 (first case).

No. 76-6528. Burks  v . Unite d  States . C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 547 F. 2d 968.
Certiorari Denied. (See also No. 76-6633, supra.}

No. 75-1772. Jones  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 533 F. 2d 1387.
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No. 75-1882. Carter  et  al . v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 535 F. 2d 1255.

No. 75-6648. Will is  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 529 F. 2d 1351.

No. 75-6682. Hopkins  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 529 F. 2d 775.

No. 75-6811. Lathan  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 531 F. 2d 955.

No. 76-344. Council  of  Supervi sors  and  Adminis trators  
of  the  City  of  New  York , Local  1, SASOC, AFL-CIO v. 
Chance  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 534 F. 2d 993.

No. 76-387. Rosenbarger  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 536 F. 2d 715.

No. 76-969. House  et  al . v . Wallace  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 538 F. 2d 1138.

No. 76-1165. Zoller  & Danneberg  Explorati on , Ltd ., et  
al . v. Ballar d  & Cordell  Corp . C. A. 10th Cir. Certiorari 
denied. Reported below: 544 F. 2d 1059.

No. 76-1187. Raley  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 32 Md. App. 515, 363 
A. 2d 261.

No. 76-1221. Industrial  Employers  & Dist ributors  
Assn , et  al . v . Smit h . C. A. 9th Cir. Certiorari denied. 
Reported below: 546 F. 2d 314.

No. 76-1227. Hawaii an  Hauling  Service  Co ., Ltd . v . 
National  Labor  Relat ions  Board . C. A. 9th Cir. Certio-
rari denied. Reported below: 545 F. 2d 674.

No. 76-1242. Case  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 555 P. 2d 619.
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No. 76-1248. Favrot  v . Barnes . Sup. Ct. La. Certiorari 
denied. Reported below: 339 So. 2d 843.

No. 76-1283. Calesn ick  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 549 F. 2d 797.

No. 76-1288. WlTTENBRINK ET AL. V. COLORADO, BY AND ON 
behal f  of  the  City  of  Thornton . Sup. Ct. Colo. Cer-
tiorari denied. Reported below: 556 P. 2d 1217.

No. 76-1290. Adhesives  & Sealant  Counci l , Inc ., et  al . 
v. Interstate  Commer ce  Commiss ion  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 178 U. S. App. 
D. C. 276, 546 F. 2d 1042.

No. 76-1313. How ard  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 63 Cal. App. 
3d 249, 131 Cal. Rptr. 689.

No. 76-1324. Allst ate  Insurance  Co. v. Canna ta . Ct. 
App. Cal., 1st App. Dist. Certiorari denied.

No. 76-1351. W. W. Windl e Co . v . Commis sio ner  of  
Internal  Revenue . C. A. 1st Cir. Certiorari denied. 
Reported below: 550 F. 2d 43.

No. 76-1354. Angle , dba  Kansa s  Refi ned  Helium  Co . v . 
National  Labor  Relations  Board  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 178 U. S. App. D. C. 278, 
547 F. 2d 575.

No. 76-1357. Colum bia  Typog rap hical  Union  No . 101, 
Internati onal  Typographi cal  Union  of  North  America , 
AFI^CIO v. National  Labor  Relat ions  Board  et  al . C. A. 
D. C. Cir. Certiorari denied. Reported below: 178 U. S. 
App. D. C. 276, 546 F. 2d 1042.

No. 76-1369. Pennsylvania  Transf er  Compa ny  of  
Philadelp hia , Inc . v . Unite d  Stat es . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 547 F. 2d 1163.
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No. 76-1363. Martin  v . Clayt or , Secretary  of  the  
Navy , et  al . C. A. 2d Cir. Certiorari denied.

No. 76-1370. Meth ot  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 549 F. 2d 809.

No. 76-1378. Whites el  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 543 F. 2d 1176.

No. 76-1389. Marvel  et  ux ., dba  Marvel  Photo  v . 
United  States . C. A. 10th Cir. Certiorari denied. Re-
ported below: 548 F. 2d 295.

No. 76-1399. Montany e , Former  Correctional  Superi n -
tend ent , et  al . v. Haymes . C. A. 2d Cir. Certiorari denied. 
Reported below: 547 F. 2d 188.

No. 76-1402. Poirier  & Mc Lane  Corp . v . Commiss ioner  
of  Internal  Reve nue . C. A. 2d Cir. Certiorari denied. 
Reported below: 547 F. 2d 161.

No. 76-1444. Carbon e  v . Connecticut ; and
No. 76-1532. Carbone  v . Connect icut . Sup. Ct. Conn. 

Certiorari denied. Reported below: 172 Conn. 242, 374 A. 2d 
215..

No. 76-1448. Grigsby  v . Sterling  Drug , Inc ., et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 177 
U. S. App. D. C. 270, 543 F. 2d 417.

No. 76-1458. Eagle  Leasi ng  Corp , et  al . v . Hartford  
Fire  Insurance  Co . C. A. 5th Cir. Certiorari denied. 
Reported below: 540 F. 2d 1257.

No. 76-1459. Pfotze r  et  al . v . Amercoat  Corp , et  al . 
Sup. Ct. Conn. Certiorari denied. Reported below: 172 
Conn. 681, 364 A. 2d 867.

No. 76-1462. Danie ls  v . Southern  Calif orni a  Rapid  
Transit  Dis trict  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 547 F. 2d 1174.
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No. 76-1467. Unit ed  States  Steel  Corp . v . Unite d  Mine  
Workers  of  Amer ica  et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 548 F. 2d 67.

No. 76-1474. Abbott  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 334 So. 2d 642.

No. 76-1475. Lamb  Enterpris es , Inc ., et  al . v . Kirof f  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
549 F. 2d 1052.

No. 76-1479. Qualls  v . Fresno  County  Board  of  Supe r -
visors  et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 549 F. 2d 808.

No. 76-1483. Teamsters  Local  Union  377 v. Scott . 
C. A. 6th Cir. Certiorari denied. Reported below: 548 F. 2d 
1244.

No. 76-1496. Mancini  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 546 F. 2d 596.

No. 76-1517. Jacobs  et  al . v . Sapp  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 547 F. 2d 1170.

No. 76-1553. Finan , dba  House  of  Kawas aki  et  al . v . 
Kawasaki  Motors  Corp ., U. S. A. C. A. 5th Cir. Certiorari 
denied.

No. 76-1557. Mims  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 549 F. 2d 517.

No. 76-1586. Jones  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 553 F. 2d 351.

No. 70-1618. Coste y  v. Unite d  Stat es . C. A. 9th Cir.
Certiorari denied. Reported below: 554 F. 2d 909.

No. 76-5167. Bolden  v . Unite d  States . C. A. 6th Cir.
Certiorari denied. Reported below: 538 F. 2d 329.
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No. 76-5229. Allen  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 538 F. 2d 325.

No. 76-5898. Tobin  v . United  States . C. A. 3d Cir.
Certiorari denied. Reported below: 546 F. 2d 420.

No. 76-6264. Cook  v . Este lle , Corrections  Direc tor . 
C. A. 5th Cir. Certiorari denied.

No. 76-6327. O’Neal  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 40 Ill. App. 3d 448, 352 
N. E. 2d 282.

No. 76-6338. Herdricks  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 547 F. 2d 1168.

No. 76-6357. Proven ce  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 337 So. 2d 783.

No. 76-6364. Veres  v . County  of  Monroe  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 542 F. 2d 1177.

No. 76-6376. Sanford  v . Calif orni a . Ct. App. Cal., 1st 
App. Dist. Certiorari denied. Reported below: 63 Cal. App. 
3d 952, 134 Cal. Rptr. 155.

No. 76-6389. Peach  v . Calif ornia . Ct. App. Cal., 5th 
App. Dist. Certiorari denied.

No. 76-6394. Camer iero  v . Unit ed  States ; and
No. 76-6411. Galante  v . United  States . C. A. 2d Cir.

Certiorari denied. Reported below: 547 F. 2d 733.

No. 76-6396. Holmberg  v . Parratt , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 548 F. 2d 745.

No. 76-6400. Lawrenc e  v . Kozlows ki , Commis sio ner  of  
Motor  Vehicl es . Sup. Ct. Conn. Certiorari denied. Re-
ported below: 171 Conn. 705, 372 A. 2d 110.

No. 76-6424. Cox v. United  Stat es . C. A. 7th Cir. Cer-
tiorari denied.
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No. 76-6434. Housand  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 550 F. 2d 818.

No. 76-6466. Baker  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 238 Ga. 389, 233 S. E. 2d 347.

No. 76-6470. Jinks  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 546 F. 2d 908.

No. 76-6477. Sturdeva nt  v . Wisconsi n . Sup. Ct. Wis. 
Certiorari denied. Reported below: 76 Wis. 2d 247, 251 N. W. 
2d 50.

No. 76-6481. Alts tadt  v . Califor nia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 76-6486. Jackson  v . Davis  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 76-6512. Woods  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 549 F. 2d 202.

No. 76-6516. Mellor  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 336 So. 2d 1192.

No. 76-6558. Owen s v . Ohio . Ct. App. Ohio, Summit 
County. Certiorari denied.

No. 76-6592. Ross ett i v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 76-6622. Patt ers on  v . Georgia . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 238 Ga. 204, 232 S. E. 2d 
233.

No. 76-6626. Lipsc omb  v . Libby  et  al . C. A. 1st Cir. 
Certiorari denied.

No. 76-6628. Mydell  v . Georg ia . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 238 Ga. 450, 233 S. E. 2d 
199.
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No. 76-6630. Karlin  v . Gray , Warden . C. A. 7th Cir. 
Certiorari denied. Reported below: 544 F. 2d 523.

No. 76-6638. Johnso n  v . Putnam  et  al . C. A. 1st Cir. 
Certiorari denied.

No. 76-6639. Sparr ow  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied.

No. 76-6640. Mc Donoug h  v . Maryla nd . C. A. 4th Cir. 
Certiorari denied. Reported below: 551 F. 2d 307.

No. 76-6642. Crowl ey  v . New  Jersey . C. A. 3d Cir. 
Certiorari denied.

No. 76-6643. Ford  v . Califor nia . Sup. Ct. Cal. Certio-
rari denied.

No. 76-6644. Cotton  v . Hutto , Correction s Commi s -
sioner . C. A. 8th Cir. Certiorari denied.

No. 76-6649. Jones  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 253 Ind. 235, 252 N. E. 2d 572.

No. 76-6653. Hernandez  v . Wainwri ght , Secre tary , 
Depart ment  of  Off ender  Rehabil itat ion  of  Florida . 
C. A. 5th Cir. Certiorari denied. Reported below: 550 F. 2d 
1282.

No. 76-6657. Martin  v . Este lle , Correct ions  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 546 F. 2d 
177.

No. 76-6690. Moore  v . Newe ll , Sherif f . C. A. 6th Cir. 
Certiorari denied. Reported below: 548 F. 2d 671.

No. 76-6725. Edmond  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 546 S. W. 2d 289.

No. 76-6729. Gallagher  v . United  States . C. A. 10th 
Cir. Certiorari denied.
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No. 76-6732. Parr -Pla  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 549 F. 2d 660.

No. 76-6735. Monroe  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 552 F. 2d 860.

No. 76-6740. Shira  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 76-6742. Maestas  v . Unit ed  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 554 F. 2d 834.

No. 76-6746. Schlob ohm  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied.

No. 76-6749. Kerr  v . Unit ed  Stat es . C. A. 6th Cir. 
Certiorari denied.

No. 76-6750. Will iams  v . Unite d  Stat es . C. A. D. C. 
Cir. Certiorari denied. Reported below: 175 U. S. App. 
D. C. 363, 535 F. 2d 1325.

No. 76-6752. King  v . Unite d States . C. A. 6th Cir. 
Certiorari denied.

No. 76-6755. Cyphers  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 556 F. 2d 630.

No. 76-6760. White  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 553 F. 2d 310.

No. 76-6772. Lerm a -Cota  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 554 F. 2d 1071.

No. 76-6776. Johnso n  v . Unit ed  States . Ct. App. D. C. 
Certiorari denied.

No. 76-6794. Wojtowi cz  v . Unite d States . C. A. 2d 
Cir. Certiorari denied. Reported below: 550 F. 2d 786.
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No. 76-919. Fort  Belknap  Indian  Communi ty , Fort  
Belknap  India n  Reserv ation  v . Distr ict  Court  of  the  
Twel fth  Judici al  Dis trict  of  Monta na , in  and  for  the  
County  of  Blaine , et  al . Sup. Ct. Mont. Motion of 
National Congress of American Indians, Inc., for leave to file 
a brief as amicus curiae granted. Motion of respondent 
James W. Gardipee, real party in interest, for leave to proceed 
in forma pauperis granted. Certiorari denied. Reported 
below: 168 Mont. 529, 554 P. 2d 1115.

No. 76-970. Kuhns  et  al . v . Calif orni a . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Reported below: 61 Cal. 
App. 3d 735,132 Cal. Rptr. 725.

Mr . Justi ce  Brennan , with whom Mr . Justice  Stewart  
and Mr . Just ice  Marsh all  join, dissenting.

The California courts, in response to our remand for recon-
sideration in light of Miller v. California, 413 U. S. 15 (1973), 
reaffirmed petitioners’ 1971 convictions for selling obscene 
materials in violation of Cal. Penal Code Ann. § 311.2 (West 
1970). I would reverse the convictions. I adhere to my view 
expressed in Miller that this statute is “unconstitutionally 
overbroad, and therefore invalid on its face.” 413 U. S., at 47 
(dissenting opinion). See also Splawn v. California, ante, p. 
595 (Brennan , J., dissenting); Pendleton v. California, 
423 U. S. 1068 (1976) (Brennan , J., dissenting from dis-
missal of appeal); Sandquist v. California, 423 U. S. 900, 901 
(1975) (Brennan , J., dissenting from denial of certiorari); 
Tobalina n . California, 419 U. S. 926 (1974) (Brennan , J., 
dissenting from denial of certiorari); Kaplan v. California, 
419 U. S. 915 (1974) (Brennan , J., dissenting from denial of 
certiorari); Blank v. California, 419 U. S. 913 (1974) (Bren -
nan , J., dissenting from denial of certiorari).

No. 76-1079. Levc , aka  O’Blak , et  al . v . Connor s , Treas -
urer  of  Montana , et  al . Sup. Ct. Mont. Certiorari denied. 
Mr . Justice  White  and Mr . Justic e  Blackmun  would grant 
certiorari. Reported below: 171 Mont. 1, 555 P. 2d 750.
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No. 76-1120. Californi a  Departme nt  of  Benef it  Pay -
ments  et  al . v. England , Trust ee  in  Bankr uptcy , et  al . 
C. A. 9th Cir. Certiorari denied. Mr . Just ice  Blackmu n  
would grant certiorari. Reported below: 546 F. 2d 821.

No. 76-1445. Maugnie  v . Compa gnie  Nation ale  Air  
France . C. A. 9th Cir. Certiorari denied. Mr . Justice  
Blackmun  would grant certiorari. Reported below: 549 F. 
2d 1256.

No. 76-1189. Maryland  v . Downs . Ct. App. Md. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 278 Md. 610, 
366 A. 2d 41.

No. 76-1432. Standard  Oil  Company  of  Calif ornia  v . 
Federal  Trade  Commiss ion  ;

No. 76-1434. Mobil  Oil  Corp . v . Federa l  Trade  Com -
mis si on ; and

No. 76-1435. Texaco  Inc . et  al . v . Federal  Trade  Com -
mis sio n . C. A. D. C. Cir. Motion of the Chamber of Com-
merce of the United States for leave to file a brief as amicus 
curiae granted. Certiorari denied. Mr . Justi ce  Stewart , 
Mr . Justice  White , and Mr . Justice  Powell  took no part 
in the consideration or decision of this motion and these 
petitions. Reported below: 180 U. S. App. D. C. 390, 555 
F. 2d 862.

No. 76-1437. Sheet  Metal  Workers ’ Internati onal  
Associ ation , Local  28, AFI^CIO v. Carrier  Air  Condit ion -
ing  Co. et  al . C. A. 2d Cir. Certiorari denied. Mr . Jus -
tice  Powel l  took no part in the consideration or decision of 
this petition. Reported below: 547 F. 2d 1178.

No. 76-6616. Bradington  v . Interna tional  Busi ness  
Machines  Corp . C. A. 4th Cir. Certiorari denied. Mr . 
Justi ce  Blackmun  took no part in the consideration or deci-
sion of this petition. Reported below: 539 F. 2d 705.
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Rehearing Denied
No. 76-1036. Gravitt , Executrix , et  al . v . South wes t -

ern  Bell  Telep hone  Co . et  al ., 430 U. S. 723;
No. 76-1282. Fulton  v . Hecht  et  al ., 430 U. S. 984;
No. 76-1379. Davis  v . Unite d  States , ante, p. 917;
No. 76-6019. Juarez -Rodriguez  v . Unite d Stat es , 430 

U. S. 985;
No. 76-6067. Dove  v . New  York  et  al ., ante, p. 901. 

Petitions for rehearing denied.

No. 75-1687. Unite d  States  Trus t  Co . of  New  York , 
Trust ee  v . New  Jers ey  et  al ., ante, p. 1. Petition for re-
hearing denied. Mr . Justice  Stewart  and Mr . Just ice  
Powell  took no part in the consideration or decision of this 
petition.





INDEX

ABSTENTION. See Federal-State Relations, 1, 4, 6.
ACCEPTANCE OF GUILTY PLEA. See Habeas Corpus.
ADMISSION OF MINORS TO MENTAL INSTITUTIONS. See Class

Actions; Mootness.
ADVERTISEMENT OF CONTRACEPTIVES. See Constitutional Law, 

VIII, 7; Standing to Sue.
AGENCY-SHOP AGREEMENTS. See Constitutional Law, VIII, 1, 2. 

AIRLINE STEWARDESSES. See Civil Rights Act of 1964, 1.
ANTITRUST ACTS.

1. Pass-on theory—Use offensively by indirect purchaser—Treble-dam-
ages action under Clayton Act.—If a pass-on theory may not be used 
defensively by an antitrust violator (defendant) against a direct pur-
chaser (plaintiff) that theory may not be used offensively by an indirect 
purchaser (plaintiff) against an alleged violator (defendant). Therefore, 
unless Hanover Shoe, Inc. n . United Shoe Machinery Corp., 392 U. S. 481, 
is to be overruled or limited, it bars pass-on theory of respondents (State 
of Illinois and local governmental entities) in their treble-damages action 
under § 4 of Clayton Act alleging that petitioners, concrete block manu-
facturers (which sell to masonry contractors, which in turn sell to general 
contractors, from which respondents purchase block in form of masonry 
structures), had engaged in a price-fixing conspiracy in violation of § 1 
of Sherman Act. Illinois Brick Co. v. Illinois, p. 720.

2. § 4 °f Clayton Act—Illegally overcharged direct purchaser as injured 
party—Hanover Shoe, Inc. n . United Shoe Machinery Corp., 392 U. S. 
481, which held that generally illegally overcharged direct purchaser suing 
for treble damages under §4 of Clayton Act, and not others in chain 
of manufacture or distribution, is party “injured in his business or prop-
erty” within meaning of § 4, was correctly decided and its construction of 
§4 is adhered to. Illinois Brick Co. v. Illinois, p. 720.

APPEALS. See also Jurisdiction.
1. Challenge to sufficiency of indictment—Court of Appeals’ jurisdic-

tion.—Court of Appeals had no jurisdiction under 28 U. S. C. § 1291 to 
pass on merits of petitioners’ challenge to indictment as failing to charge, 
an offense, since District Court’s rejection of such challenge does not

977
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APPEALS—Continued.
come within “collateral order” exception to final-judgment rule announced 
in Cohen v. Beneficial Industrial Loan Corp., 337 U. S. 541. That rejec-
tion is not “collateral” in any sense of that term, but rather goes to very 
heart of issues to be resolved at upcoming trial. Moreover, issue resolved 
adversely to petitioners is such that it may be reviewed effectively, and, if 
necessary, corrected if and when a final judgment results. Abney v. 
United States, p. 651.

2. Denial of motion to dismiss indictment—“Final decision.”—District 
Court’s pretrial order denying petitioners’ motion to dismiss indictment 
on double jeopardy grounds was a “final decision” within meaning of 28 
U. S. C. § 1291, and thus was immediately appealable. Abney v. United 
States, p. 651.

APPEAL TO PRURIENT INTEREST. See Federal-State Relations, 5.

APPELLATE JURISDICTION. See Jurisdiction.
ARMED FORCES. See also Federal Tort Claims Act; Military Selec-

tive Service Act.
Extension of enlistments—Entitlement to re-enlistment bonuses.— 

Respondent enlisted members of United States Navy and others similarly 
situated, who agreed to extend their enlistments at a time when a statute 
provided for a Variable Re-enlistment Bonus (VRB), in addition to 
Regular Re-enlistment Bonus (RRB), for members of Armed Forces whose 
ratings were classified as a “critical military skill,” are entitled to VRB’s 
determined according to award level in effect at time they agreed to extend 
their enlistments, notwithstanding Navy eliminated their ratings from 
“critical military skill” list before they began serving their extended enlist-
ments, and statutes authorizing RRB and VRB were repealed and a new 
Selective Re-enlistment Bonus (SRB) substituted before one of respond-
ents began to serve his extended enlistment. United States v. Larionoff, 
p. 864.

ASSOCIATIONAL FREEDOM. See Constitutional Law, VIII, 1, 2.
ATTACHMENT. See Federal-State Relations, 4.
ATTEMPT TO COMMIT OFFENSE. See Constitutional Law, VII, 1. 
AUTOMOBILES. See Constitutional Law, III, 10.
BISTATE COVENANTS. See Constitutional Law, II.

BONA FIDE SENIORITY SYSTEMS. See Civil Rights Act of 1964, 
1, 3-7.

BONDS. See Constitutional Law, II.

BORDER SEARCHES. See Constitutional Law, IX; Criminal Law.
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BURDEN OF PROOF AS TO EMPLOYMENT DISCRIMINATION.
See Civil Rights Act of 1964, 3-7.

CALIFORNIA. See Constitutional Law, VI; VIII, 4.

CAPITAL PUNISHMENT. See Constitutional Law, IV.

CARRIERS. See Civil Rights Act of 1964, 2-7.

CASE OR CONTROVERSY. See Constitutional Law, I.

CAUSATION INSTRUCTIONS TO JURY IN MURDER PROSECU-
TION. See Constitutional Law, III, 9.

CERTIFICATION OF CLASS ACTIONS. See Civil Rights Act of 
1964, 2.

CHESAPEAKE BAY. See Federal-State Relations, 2.

CHILL OF FREE SPEECH EXERCISE. See Constitutional Law, 
VIII, 5.

CIVIL RIGHTS ACT OF 1964.
1. Employment discrimination—Airline—Female flight attendant—Se-

niority rights.—Where respondent female air flight attendant failed to file 
a timely claim against petitioner airline for violation of Title VII of Act 
when her employment was terminated in 1968 pursuant to a later invali-
dated policy because she got married, petitioner does not commit a present, 
continuing violation of Title VII by refusing to credit respondent, after 
rehiring her in 1972, with pre-1972 seniority, absent any allegation that 
petitioner’s seniority system, which is neutral in its operation, discrimi-
nates against former female employees or victims of past discrimination. 
Moreover, § 703 (h) of Title VII, which provides that it shall not be an 
unlawful employment practice to apply different terms of employment 
pursuant to a bona fide seniority system if any disparity is not result of 
intentional discrimination, bars respondent’s claim, absent any attack on 
bona fides of petitioner’s seniority system or of any charge that system is 
intentionally designed to discriminate because of race, color, religion, sex, 
or national origin. United Air Lines, Inc. v. Evans, p. 553.

2. Employment discrimination—Motor carrier—Line drivers—Improper 
certification of class action.—In respondent Mexican-Americans’ action 
against petitioner unions and petitioner motor carrier claiming employ-
ment discrimination in violation of Title VII of Act with respect to fine- 
driver positions, Court of Appeals plainly erred in certifying a class action 
and in imposing classwide liability on petitioners, where trial court pro-
ceedings made clear that respondents were not members of class of dis- 
criminatees that they purported to represent. East Texas Motor Freight 
System, Inc. v. Rodriguez, p. 395.
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CIVIL RIGHTS ACT OF 1964—Continued.
3. Employment discrimination—Motor carrier—Line drivers—Incumbent 

employees—Retroactive seniority.—With respect to petitioner motor car-
rier’s employment discrimination in line-driver positions, an incumbent 
employee’s failure to apply for a line-driver job does not inexorably bar an 
award of retroactive seniority, and individual nonapplicants must be 
afforded an opportunity to undertake their difficult task of proving that 
they should be treated as applicants and therefore are presumptively 
entitled to relief accordingly. Teamsters v. United States, p. 324.

4. Employment discrimination—Motor carrier—Line drivers—Relief.— 
Where petitioner motor carrier engaged in a systemwide pattern or prac-
tice of employment discrimination against minority members in violation 
of Title VII of Act with respect to line-driver positions, every post-Act 
minority member applicant for a line-driver position is presumptively en-
titled to relief, subject to a showing by carrier that its earlier refusal to 
place applicant in a line-driver job was not based on its policy of dis-
crimination. Teamsters v. United States, p. 324.

5. Pattern or practice of employment discrimination—Motor carrier— 
Burden of proof.—Government sustained its burden of proving that peti-
tioner motor carrier engaged in a systemwide pattern or practice of 
employment discrimination against minority members in violation of 
Title VII of Act by regularly and purposefully treating such members 
less favorably than white persons. Evidence, showing pervasive statistical 
disparities in line-driver positions between employment of minority mem-
bers and whites, and bolstered by considerable testimony of specific 
instances of discrimination, was not adequately rebutted by carrier and 
supported findings of courts below. Teamsters v. United States, p. 324.

6. Post-Act discriminatory employment policies—Motor carrier—Retro-
active seniority.—Since Government proved that petitioner motor carrier 
engaged in a post-Act pattern of discriminatory employment policies, 
retroactive seniority may be awarded as relief for post-Act discriminatees 
even if seniority system agreement makes no provision for such relief. 
Teamsters v. United States, p. 324.

7. Seniority system—Pre-Act discrimination—Retroactive seniority—In-
junction against union.—Seniority system in collective-bargaining agree-
ments between petitioner motor carrier and petitioner union was protected 
by § 703 (h) of Act (which provides that notwithstanding other provi-
sions, it shall not be an unlawful employment practice for an employer 
to apply different employment standards “pursuant to a bona fide senior-
ity .. . system, . . . provided that such differences are not the result of 
an intention to discriminate . . .) and therefore union’s conduct in agreeing 
to and maintaining system did not violate Title VII. Employees who 
suffered only pre-Act discrimination are not entitled to relief, and no
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CIVIL RIGHTS ACT OF 1964—Continued.
person may be given retroactive seniority to a date earlier than Act’s 
effective date. District Court’s injunction against union must conse-
quently be vacated. Teamsters v. United States, p. 324.

CLASS ACTION'S. See also Civil Rights Act of 1964, 2; Mootness.
1. Effect of intervening legislation on class certified.—In class action 

challenging constitutionality of provisions of 1966 Pennsylvania statute 
governing voluntary admission and commitment to state mental institu-
tions of persons aged 18 or younger, wherein District Court certified class 
to be represented by named plaintiffs as consisting of all persons 18 or 
younger who have been or may be admitted or committed to state mental 
health facilities pursuant to challenged provisions, material changes in 
status of those included in class certified that resulted from intervening 
1976 Act and regulations preclude an informed resolution of that class’ 
constitutional claims. Kremens v. Bartley, p. 119.

2. Effect of mootness of named plaintiffs—Remand for reconsideration 
of class definition.—In class action challenging constitutionality of provi-
sions of Pennsylvania statute governing voluntary admission and commit- 
ment to state mental institutions of persons aged 18 or younger, wherein 
intervening legislation rendered named plaintiffs’ claims moot, since none 
of critical factors that might allow adjudication of claims of a class after 
mootness of named plaintiffs are present, case must be remanded to Dis-
trict Court for reconsideration of class definition, exclusion of those whose 
claims are moot, and substitution of class representatives with live claims. 
Kremens v. Bartley, p. 119.

CLAYTON ACT. See Antitrust Acts.

CLEAN AIR ACT. See Judicial Review.

COLLATERAL ORDERS. See Appeals.

COLLECTIVE-BARGAINING AGREEMENTS. See Civil Rights Act 
of 1964, 3-7; Constitutional Law, VIII, 1, 2.

COMMERCE. See Omnibus Crime Control and Safe Streets Act of 
1968.

COMMERCIAL FISHING RIGHTS. See Federal-State Relations, 2, 3.
COMMERCIAL SPEECH. See Constitutional Law, VIII, 6.
COMMITMENT OF MINORS TO MENTAL INSTITUTIONS. See

Class Actions; Mootness.
COMMON CARRIERS. See Civil Rights Act of 1964, 2-7.
COMMUNITY OBSCENITY STANDARDS. See Federal-State Rela-

tions, 5; Procedure, 2.
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COMPELLED SELF-INCRIMINATION. See Constitutional Law, VII, 
2-4.

COMPELLING STATE INTERESTS. See Constitutional Law, III, 1-3.

CONSPIRACY. See Constitutional Law, VII, 1.

CONSTITUTIONAL LAW.

I. Case or Controversy.
Constitutionality of state statutes.—Once District Court had decided 

that defendant police officers were not liable in appellee’s suit against them 
for shooting and killing his son in an attempted escape from arrest, suit 
no longer presented a live “case or controversy” entitling appellee to 
declaratory judgment as to constitutionality of Missouri statutes per-
mitting police to use deadly force in apprehending felon, and hence this 
Court is unable to consider merits of Court of Appeals’ holding that such 
statutes were unconstitutional. Ashcroft v. Mattis, p. 171.

II. Contract Clause.
Prohibition of retroactive repeal of bistate covenant.—Contract Clause 

prohibits retroactive repeal of 1962 statutory covenant between New Jer-
sey and New York limiting ability of Port Authority of New York and 
New Jersey to subsidize rail passenger transportation from revenues and 
reserves pledged as security for consolidated bonds issued by Port Au-
thority. United States Trust Co. v. New Jersey, p. 1.

III. Due Process.
1. Decision as to bearing children—Regulation.—Regulations imposing 

a burden on a decision as fundamental as whether to bear or beget a child 
may be justified only by compelling state interests, and must be narrowly 
drawn to express only those interests. Carey v. Population Services Inter-
national, p. 678.

2. Distribution of contraceptives—Prohibition as to persons under 16.— 
District Court’s judgment declaring unconstitutional, as applied to non-
prescription contraceptives, provision, inter alia, of New York Education 
Law prohibiting distribution of contraceptives to persons under 16, is 
affirmed. Carey v. Population Services International, p. 678.

3. Distribution of contraceptives—Prohibition except through licensed 
pharmacists.—Provision of New York Education Law prohibiting dis-
tribution of nonmedical contraceptives to persons over 16 except through 
licensed pharmacists clearly burdens right of such individuals to use con-
traceptives if they so desire, and provision serves no compelling state 
interests. It cannot be justified by an interest in protecting health insofar 
as it applies to nonhazardous contraceptives or in protecting potential life, 
nor can it be justified by a concern that young people not sell contracep-
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tives, or as being designed to serve as a quality control device or as 
facilitating enforcement of other provisions of statute. Carey v. Popula-
tion Services International, p. 678.

4. Federal obscenity statute—Vagueness.—Title 18 U. S. C. § 1461, 
which prohibits mailing of obscene materials, is not unconstitutionally 
vague as applied to prosecution of petitioner for intrastate mailing in 
violation of § 1461, since type of conduct covered by statute can be 
ascertained with sufficient ease to avoid due process pitfalls. Smith v. 
United States, p. 291.

5. Ordinance limiting occupancy of dwelling unit to single family.— 
Judgment upholding appellant’s conviction for violating ordinance, which 
she claims is unconstitutional and which limits occupancy of a dwelling 
unit to members of a single family, but defines “family” in such a way 
that appellant’s household does not qualify (her son and two grandsons, 
who are first cousins, living with her in her home), is reversed. Moore v. 
East Cleveland, p. 494.

6. Preindictment delay.—Court of Appeals erred in affirming District 
Court’s dismissal of indictment against respondent on ground that 
18-month preindictment delay was unjustified. Although Speedy Trial 
Clause of Sixth Amendment is applicable only after a person has been 
accused of a crime and statutes of limitations provide “ ‘the primary 
guarantee against bringing overly stale criminal charges,’ ” those statutes 
do not fully define a defendant’s rights with respect to events antedating 
indictment, and Due Process Clause has a limited role to play in protect-
ing against oppressive delay. To prosecute a defendant following good-
faith investigative delay, as apparently existed in this case, does not 
deprive him of due process even if his defense might have been somewhat 
prejudiced by lapse of time. United States v. Lovasco, p. 783.

7. Procedures for removal of foster children from foster homes.—New 
York statutory and regulatory procedures for removal of foster children 
from foster homes are constitutionally adequate even were it to be assumed 
that appellee foster parents and foster parent organization have a pro-
tected “liberty interest” under Fourteenth Amendment. Procedures em-
ployed by State and New York City satisfy standards for determining 
sufficiency of procedural protections, taking into consideration factors 
enumerated in Mathews v. Eldridge, 424 U. S. 319, 335: (1) private inter-
est that will be affected by official action; (2) risk of an erroneous depriva-
tion of such interest through procedures used, and probable value, if any, 
of additional or substitute procedural safeguards; and (3) government’s 
interest, including function involved and fiscal and administrative burdens 
that additional or substitute procedural requirement would entail. Smith 
v. Organization of Foster Families, p. 816.
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8. Removal of foster child from foster home.—District Court erred in 

finding that “grievous loss” to foster child resulting from improvident 
decision to remove child from foster home implicated due process guar-
antee, as determining factor is nature of interest involved rather than its 
weight. Smith v. Organization of Foster Families, p. 816.

9. Second-degree murder prosecution—Trial judges failure to instruct 
on issue of causation.—In prosecution of respondent and his accomplice 
for, inter alia, second-degree murder under New York statute providing 
that a person is guilty of second-degree murder when “[u]nder circum-
stances evincing a depraved indifference to human life, he recklessly 
engages in conduct which creates a grave risk of death to another person, 
and thereby causes the death of another person,” trial judge’s failure to 
instruct jury on issue of causation was not constitutional error requiring 
District Court to grant habeas corpus relief. Henderson v. Kibbe, p. 145.

10. Suspension or revocation of driver’s license without hearing.—Illinois 
Driver Licensing Law, which authorizes Secretary of State to suspend or 
revoke a driver’s license without preliminary hearing upon a showing by 
his records or other sufficient evidence that driver’s conduct falls into any 
of 18 enumerated categories (one of which is that driver has been re-
peatedly convicted of offenses against traffic laws to a degree indicating 
“lack of ability to exercise ordinary and reasonable care in the safe opera-
tion of a motor vehicle or disrespect for the traffic laws and the safety 
of other persons upon the highway”), as implemented by Secretary’s 
regulations, is constitutionally adequate under Due Process Clause of 
Fourteenth Amendment, as analyzed in Mathews n . Eldridge, 424 U. S. 
319, 333. Dixon v. Love, p. 105.

11. Vagueness—Notice as to prohibited obscene materials.—Illinois 
statute forbidding sale of obscene matter and providing that “[a] thing 
is obscene if, considered as a whole, its predominant appeal is to prurient 
interest, that is, a shameful or morbid interest in nudity, sex or excretion, 
and if it goes substantially beyond customary limits of candor in descrip-
tion or representation of such matters,” is not unconstitutionally vague as 
failing to give appellant notice that materials dealing with kind of sexual 
conduct (sado-masochistic) involved here could not be legally sold in 
State, where (whether or not State complied with requirement of Miller v. 
California, 413 U. S. 15, that sexual conduct that may not be depicted 
must be specifically defined by applicable state law as written or authori-
tatively construed) appellant had ample guidance from a previous deci-
sion of Illinois Supreme Court making it clear that his conduct did not 
conform to Illinois law. Ward v. Illinois, p. 767.
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IV. Eighth Amendment.

Mandatory death sentence—Murder of police officer—Louisiana stat-
ute.—Mandatory death sentence imposed upon petitioner pursuant to 
Louisiana statute for first-degree murder of a police officer engaged in 
performance of his lawful duties, violates Eighth and Fourteenth Amend-
ments, since statute allows for no consideration of particularized mitigat-
ing factors in deciding whether death sentence should be imposed. 
Roberts v. Louisiana, p. 633.

V. Equal Protection of the Laws.
1. Court-ordered legislative reapportionment plan—Mississippi.—Federal 

District Court’s legislative reapportionment plan for Mississippi’s Senate 
and House of Representatives does not embody equitable discretion neces-
sary to effectuate standards of Equal Protection Clause of Fourteenth 
Amendment in that plan failed to meet that Clause’s most elemental 
requirement that legislative districts be “as nearly of equal population as 
is practicable.” Connor v. Finch, p. 407.

2. Worker unemployed due to labor dispute—Disqualification from 
unemployment benefits.—Ohio statute that disqualified a worker from 
unemployment benefits if his unemployment was “due to a labor dispute 
other than a lockout at any factory . . .. owned or operated by the 
employer by which he is or was last employed,” has a rational relation to 
a legitimate state interest and is constitutional. Ohio Bureau of Employ-
ment Services v. Hodory, p. 471.

VI. Ex Post Facto Laws.
Obscenity prosecution—Use of evidence of pandering.—Though section 

of California Penal Code that authorized challenged instruction permitting 
jury, in 'prosecution of petitioner for selling obscene film in violation of 
California law, to consider whether film was being commercially ex-
ploited, was enacted after part of conduct for which petitioner was con-
victed but prior to his trial, that section does not create any new 
substantive offense but merely declares what type of evidence may be 
received and considered by jury in deciding whether allegedly obscene 
material was “utterly without redeeming social importance.” People v. 
Noroff, 67 Cal. 2d 791, 433 P. 2d 479, relied on by petitioner in support 
of his claim that challenged instruction violated prohibition against ex 
post facto laws, did not disapprove of any use of evidence of pandering 
for its probative value on obscenity issue but merely rejected concept of 
pandering of nonobscene material as a separate crime under state law. 
Splawn v. California, p. 595.
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VII. Fifth Amendment.

1. Double jeopardy—Retrial on conspiracy charge.—Where petitioners 
and others were charged in a single-count indictment with conspiracy and 
an attempt to obstruct interstate commerce by means of extortion, in 
violation of Hobbs Act, and jury returned a guilty verdict against each 
petitioner, Double Jeopardy Clause does not preclude retrial on con-
spiracy charge. It cannot be assumed that jury disregarded District 
Court’s instructions at initial trial that it could not return a guilty verdict 
unless Government proved beyond a reasonable doubt all of elements of 
both offenses charged in indictment, and therefore it would appear that 
jury did not acquit petitioners of conspiracy charge, while convicting them 
on attempt charge, as petitioners urge was a possibility in view of general 
verdict. Abney v. United States, p. 651.

2. Privilege against self-incrimination—Grand jury testimony—Failure 
to warn potential defendant—Use of testimony in subsequent trial.—Where, 
although respondent was not informed in advance of his appearance before 
a grand jury investigating a theft that he might be indicted for theft, 
he was given a series of warnings after being sworn, including warning 
that he had a right to remain silent, his grand jury testimony may properly 
be used against him in a subsequent trial. Comprehensive warnings he 
received, whether or not they were constitutionally required, dissipated 
any element of compulsion to self-incrimination that might otherwise have 
been present. Fact that a subpoenaed grand jury witness is a putative 
or potential defendant neither impairs nor enlarges his constitutional 
rights, and hence it is unnecessary to give such a defendant warnings that 
he is a potential defendant. United States v. Washington, p. 181.

3. Privilege against self-incrimination—Removal of political party officer 
for refusal to waive privilege.—New York statute providing for removal 
of political party officer who refuses to waive immunity against subse-
quent criminal prosecution when subpoenaed as grand jury witness to 
testify concerning conduct of his office, violated right of appellee (who 
was divested of his state political party offices pursuant to statute) to be 
free of compelled self-incrimination under Fifth Amendment. Lefkowitz v. 
Cunningham, p. 801.

4. Privilege against self-incrimination—Suppression of false grand jury 
testimony.—A witness who is called to testify before a grand jury while 
under investigation for possible criminal activity, and is later indicted for 
perjury in testimony given before grand jury, is not entitled to suppres-
sion of false testimony on ground that no effective warning of Fifth 
Amendment privilege to remain silent had been given. United States v. 
Wong, p. 174.
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VIII. First Amendment.

1. Freedom of association—Collective-bargaining agreement with teach-
ers’ union—Agency-shop clause—Use of service charges.—Insofar as service 
charges imposed on appellant teachers (who opposed collective bargaining 
in public sector) equal in amount to union dues pursuant to an agency-
shop clause of a collective-bargaining agreement permitted by a Michigan 
statute are used to finance expenditures by appellee Union for collective-
bargaining, contract-administration, and grievance-adjustment purposes, 
agency-shop clause is valid. Abood v. Detroit Board of Education, p. 209.

2. Freedom of association—Collective-bargaining agreement with teach-
ers’ union—Agency-shop clause—Use of service charges for ideological 
causes.—Principles that under First Amendment an individual should be 
free to believe as he will and that in a free society one’s beliefs should be 
shaped by his mind and his conscience rather than coerced by State, pro-
hibits appellee Board of Education and Union from requiring, pursuant 
to an agency-shop clause in a collective-bargaining agreement between 
Board and Union permitted by a Michigan statute, any of appellant 
teachers (who opposed collective bargaining in public sector) to con-
tribute, in form of service charges, to support of an ideological cause he 
may oppose as a condition of holding a job as a public school teacher. 
Abood v. Detroit Board of Education, p. 209.

3. Freedom of speech—Obscenity—Proscription of sado-masochistic 
materials.—Sado-masochistic materials are kind of materials that may be 
proscribed by state law, even though they were not expressly included 
within examples of kinds of sexually explicit representations that Miller v. 
California, 413 U. S. 15, used to explicate aspect of its obscenity definition 
dealing with patently offensive depictions of specifically defined sexual con-
duct. Ward v. Illinois, p. 767.

4. Freedom of speech—Obscenity prosecution—Jury instruction.—In 
prosecution of petitioner for selling obscene film in violation of California 
law, instruction permitting jury, in determining whether film was utterly 
without redeeming social importance, to consider circumstances of sale 
and distribution, particularly whether such circumstances indicated that 
film was being commercially exploited for sake of its prurient appeal, 
violated no First Amendment rights of petitioner. Circumstances of dis-
tribution of material are relevant from standpoint of whether public con-
frontation with potentially offensive aspects of material is being forced 
and are “equally relevant to determining whether social importance 
claimed for the material in the courtroom was, in the circumstances, 
pretense or reality—whether it was the basis upon which it was traded in 
the marketplace or a spurious claim for litigation purposes.” Splawn v. 
California, p. 595.
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5. Freedom of speech—Opening of international mail for customs inspec-

tion.—Opening of international mail under guidelines of statute only when 
customs official has reason to believe mail contains other than correspond-
ence, while reading of any correspondence inside envelopes is forbidden 
by postal regulations, does not impermissibly chill exercise of free speech 
under First Amendment, and any “chill” that might exist under such cir-
cumstances is not only “minimal” but is also wholly subjective. United 
States v. Ramsey, p. 606.

6. Freedom of speech—Ordinance prohibiting real estate signs.—A 
township ordinance prohibiting posting of real estate “For Sale” and 
“Sold” signs for purpose of stemming what township perceived as flight 
of white homeowners from a racially integrated community violates First 
Amendment. Linmark Associates, Inc. v. Willingboro, p. 85.

7. Freedom of speech—Prohibition against advertising or displaying 
contraceptives.—Provision of New York Education Law prohibiting any-
one, including licensed pharmacists, from advertising or displaying contra-
ceptives cannot be justified on ground that advertisements of contraceptive 
products would offend and embarrass those exposed to them and that per-
mitting them would legitimize sexual activity of young people. These are 
classically not justifications validating suppression of expression protected 
by First Amendment, and here advertisements in question merely state 
availability of products that are not only entirely legal but constitutionally 
protected. Carey v. Population Services International, p. 678.

8. Freedom of speech—Proscription of obscene matter—Overbreadth.— 
Illinois statute forbidding sale of obscene matter is not unconstitutionally 
overbroad for failure to state specifically kinds of sexual conduct descrip-
tion or representation of which State intends to proscribe, where it appears 
that in prior decisions Illinois Supreme Court, although not expressly 
describing kinds of sexual conduct intended to be referred to under guide-
line of Miller n . California, 413 U. S. 15, requiring inquiry “whether the 
work depicts or describes, in a patently offensive way, sexual conduct 
specifically defined by the applicable state law,” expressly incorporated 
such guideline as part of law and thereby intended as well to adopt Miller 
explanatory examples, which gave substantive meaning to such guideline 
by indicating kinds of materials within its reach. Ward v. Illinois, p. 767.

IX. Fourth Amendment.
1. Searches and seizures—Border searches.—Border searches without 

probable cause and without a warrant are nonetheless “reasonable” within 
meaning of Fourth Amendment. United States v. Ramsey, p. 606.

2. Searches and seizures—Border-search exception.—Border-search ex-
ception is not based on doctrine of “exigent circumstances,” but is a long- 
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standing, historically recognized exception to Fourth Amendment’s general 
principle that a warrant be obtained. United States v. Ramsey, p. 606.

3. Searches and seizures—Border-search exception—International mail.— 
Inclusion of international mail within border-search exception does not 
represent any “extension” of that exception. Exception is grounded in 
recognized right of sovereign to control, subject to substantive limitations 
imposed by Constitution, who and what may enter country, and no 
different constitutional standards should apply simply because envelopes 
were mailed, not carried, critical fact being that envelopes cross border 
and enter country, not that they are brought in by one mode of transpor-
tation rather than another. It is their entry into country from without 
it that makes a resulting search “reasonable.” United States v. Ramsey, 
p. 606.

4. Searches and seizures—Opening of international mail for customs 
inspection.—Fourth Amendment does not interdict actions taken by cus-
toms inspector in opening and searching, at General Post Office in New 
York City (a “border” for border-search purposes), letter-sized airmail 
envelopes, which were from Thailand, a known source of narcotics, and 
were bulky and much heavier than a normal airmail letter. United 
States v. Ramsey, p. 606.

CONTEMPORARY COMMUNITY OBSCENITY STANDARDS. See 
Federal-State Relations, 5; Procedure, 2.

CONTRACEPTIVES. See Constitutional Law, III, 1-3; VIII, 7; 
Standing to Sue.

CONTRACT CLAUSE. See Constitutional Law, II.
CONVICTED FELONS. See Omnibus Crime Control and Safe Streets 

Act of 1968.
COURT-ORDERED LEGISLATIVE REAPPORTIONMENT PLANS. 

See Constitutional Law, V, 1.
COURTS OF APPEALS. See Appeals; Civil Rights Act of 1964, 2.
COVENANTS BETWEEN STATES. See Constitutional Law, H.
CRIMINAL LAW. See also Appeals; Constitutional Law, III, 4-6, 9, 

11; IV; VI; VII, 1, 2, 4; VIII, 3-5, 8; IX; Federal-State Rela-
tions, 5; Habeas Corpus; Obscenity; Omnibus Crime Control and 
Safe Streets Act of 1968; Procedure, 2.

Opening of international mail for customs inspection—“Reasonable 
cause to suspect” contraband.—Where, acting pursuant to statute and 
regulations authorizing customs officials to inspect incoming international 
mail when they have a “reasonable cause to suspect” that mail contains 
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illegally imported merchandise, customs inspector, based on facts that 
incoming letter-sized airmail envelopes were from Thailand, a known 
source of narcotics, and were bulky and much heavier than a normal 
airmail letter, opened envelopes for inspection at General Post Office in 
New York City (a “border” for border-search purposes), inspector had 
“reasonable cause to suspect” that there was merchandise or contraband 
in envelopes, and therefore search was plainly authorized by statute. 
United States v. Ramsey, p. 606.

CRITICAL MILITARY SKILLS. See Armed Forces.
CRUEL AND UNUSUAL PUNISHMENT. See Constitutional Law, IV.

CUSTOMS INSPECTION OF INTERNATIONAL MAIL. See Con-
stitutional Law, VIII, 5; IX; Criminal Law.

DEATH SENTENCES. See Constitutional Law, IV.

DELAY IN INDICTMENT. See Constitutional Law, III, 6.

DENIAL OF MOTION TO DISMISS INDICTMENT. See Appeals.
DISCRIMINATION. See Civil Rights Act of 1964.
DISMISSAL OF INDICTMENTS. See Appeals; Constitutional Law, 

III, 6.
DISPLAY OF CONTRACEPTIVES. See Constitutional Law, VIII, 7; 

Standing to Sue.

DISQUALIFICATION FROM UNEMPLOYMENT BENEFITS DUR-
ING LABOR DISPUTE. See Constitutional Law, V, 2; Federal- 
State Relations, 1, 6.

DISTRIBUTION OF CONTRACEPTIVES. See Constitutional Law, 
III, 1-3; Standing to Sue.

DISTRICT COURT OF GUAM. See Jurisdiction.
DISTRICT COURTS. See Class Actions; Procedure, 1.
DOUBLE JEOPARDY. See Appeals; Constitutional Law, VII, 1.
DRIVERS’ LICENSES. See Constitutional Law, III, 10.

DUE PROCESS. See Constitutional Law, ITT,
EIGHTH AMENDMENT. See Constitutional Law, IV.
EJECTION SYSTEMS FOR FIGHTER AIRCRAFT. See Federal Tort 

Claims Act.

EMPLOYER AND EMPLOYEES. See Civil Rights Act of 1964; Mili-
tary Selective Service Act.
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EMPLOYMENT DISCRIMINATION. See Civil Rights Act of 1964, 
1, 3-7.

ENLISTED PERSONNEL’S RIGHT TO RE-ENLISTMENT BO-
NUSES. See Armed Forces.

ENVIRONMENTAL PROTECTION AGENCY. See Judicial Review. 
EQUAL PROTECTION OF THE LAWS. See Constitutional Law, V. 

EVIDENTIARY HEARINGS ON REVOCATION OF DRIVERS’ LI-
CENSES. See Constitutional Law, III, 10.

EX POST FACTO LAWS. See Constitutional Law, VI.

EXTENSION OF ENLISTMENTS. See Armed Forces.
EXTORTION. See Constitutional Law, VII, 1.
FAILURE TO GIVE CAUSATION INSTRUCTIONS TO JURY. See 

Constitutional Law, III, 9.
“FAMILY” FOR ZONING PURPOSES. See Constitutional Law, III,

5.

FEDERAL ENROLLMENT AND LICENSING LAWS. See Federal- 
State Relations, 2, 3.

FEDERAL INTERFERENCE WITH STATE CIVIL ENFORCEMENT 
ACTION. See Federal-State Relations, 4.

FEDERAL OBSCENITY PROSECUTIONS. See Constitutional Law, 
III, 4; Federal-State Relations, 5; Procedure, 2.

FEDERAL-STATE RELATIONS.
1. Abstention—Validity of state statute.—Where, after his claim, for 

unemployment benefits was disallowed under Ohio statute that disqualified 
a worker from such benefits if bis unemployment was due to a labor dis-
pute, appellee filed a class action against appellants in Federal District 
Court for declaratory and injunctive relief, asserting that Ohio statute 
conflicted with Social Security Act and that, as applied, was irrational 
and had no valid public purpose, in violation of Due Process and Equal 
Protection Clauses of Fourteenth Amendment, abstention is not required 
under either Younger v. Harris, 401 U. S. 37, or Railroad Comm’n v. Pull-
man Co., 312 U. S. 496. Where Ohio has concluded to submit constitu-
tional issue to this Court for immediate resolution, Younger principles of 
equity and comity do not require this Court to refuse Ohio immediate 
resolution it seeks. Nor is Pullman abstention appropriate, where possi-
ble benefits of abstention have become too speculative to justify or require 
avoidance of constitutional question. Ohio Bureau of Employment Serv-
ices v. Hodory, p. 471.
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2. Commercial fishing rights—Chesapeake Bay—Pre-emption.—Federal 

enrollment and licensing laws, under which vessels engaged in domestic or 
coastwise trade or used for fishing are “enrolled” for purpose of evidenc-
ing their national character and to enable them to obtain licenses regulat-
ing use to which vessels may be put, pre-empt Virginia statutes that in 
effect prohibit nonresidents of Virginia from catching menhaden in Vir-
ginia portion of Chesapeake Bay and that bar noncitizens (regardless of 
where they reside) from obtaining commercial fishing licenses for any kind 
of fish from Virginia. Hence, under Supremacy Clause, Virginia laws can-
not prevent appellees whose fishing vessels, though foreign owned, have 
been federally licensed, from fishing for menhaden in Virginia’s waters. 
Douglas v. Seacoast Products, Inc., p. 265.

3. Commercial fishing rights—Vineyard Sound—Statutory basis.—Where 
it appears that there may be a statutory basis for providing relief to 
respondent owner of federally enrolled and licensed fishing vessel against 
enforcement of a Massachusetts statute prohibiting nonresidents from drag-
ging for fish by beam or otter trawl in Vineyard Sound during certain 
months, this Court will not decide question presented as to constitutionality 
of statute. Massachusetts v. Westcott, p. 322.

4. Federal interference with state civil enforcement action.—Where, after 
Illinois Department of Public Aid brought civil action against appellees 
to recover allegedly wrongfully received welfare payments and in connec-
tion therewith issued a writ of attachment against appellees’ property 
without notice or hearing, appellees filed suit against appellant IDPA offi-
cials in Federal District Court, alleging that Illinois Attachment Act 
violated due process and seeking return of attached property, District 
Court should have dismissed complaint under Younger v. Harris, 401 
U. S. 37, and Huffman v. Pursue, Ltd., 420 U. S. 592, unless appellees’ 
state remedies were inadequate to litigate their federal due process claim, 
Injunction asked for and issued by court interfered with Illinois’ efforts to 
utilize Attachment Act as an integral part of State’s enforcement action. 
Trainor v. Hernandez, p. 434.

5. Federal obscenity prosecution—State definition of contemporary 
community standards.—State law cannot define contemporary community 
standards for appeal to prurient interest and patent offensiveness that 
under Miller v. California, 413 U. S. 15, are applied in determining whether 
or not material is obscene, and Iowa obscenity statute is therefore not 
conclusive as to those standards. In federal prosecutions, such as this for 
mailing obscene materials in violation of 18 U. S. C. § 1461, those issues 
are fact questions for jury, to be judged in light of its understanding of 
contemporary community standards. Smith v. United States, p. 291.
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6. Worker unemployed due to labor dispute—State statute disqualifying 

from unemployment benefits—Conflict with, or pre-emption by, federal 
statutes.—Ohio statute disqualifying a worker from unemployment bene-
fits if his unemployment was due to a labor dispute is neither in conflict 
with, nor is it pre-empted by, 42 U. S. C. § 503 (a) (provision of Social 
Security Act that precludes Secretary of Labor from certifying payment 
of federal funds to state unemployment compensation programs unless 
state law provides for such methods of administration as Secretary finds 
are “reasonably calculated to insure full payment of unemployment com-
pensation when due”), or Federal Unemployment Tax Act. Ohio Bureau 
of Employment Services v. Hodory, p. 471.

FEDERAL TORT CLAIMS ACT.
1. Service-connected injuries—Limit of Government’s liability—Third- 

party indemnity claim.—Veterans’ Benefits Act provides an upper limit 
of liability for Government as to service-connected injuries, and to permit 
third-party indemnity claim of petitioner manufacturer of fighter aircraft 
ejection system against United States in National Guard officer's action 
under FTCA against United States and petitioner for injuries received 
when ejection system malfunctioned during midair emergency, would 
circumvent such limitation. Stencel Aero Engineering Corp. v. United 
States, p. 666.

2. Serviceman’s action against United States—Third-party indemnity 
claim against United States.—Petitioner manufacturer of fighter aircraft 
ejection system cannot maintain a third-party indemnity claim against 
United States in National Guard officer's damages action under Act against 
United States and petitioner for injuries received when ejection system 
malfunctioned during midair emergency. Right of a third party to recover 
in an indemnity action against United States recognized in United States v. 
Yellow Cab Co., 340 U. S. 543, is limited by rationale of Feres v. United 
States, 340 U. S. 135 (wherein it was held that an on-duty serviceman 
injured because of Government officials' negligence may not recover against 
United States under Act) where injured party is a serviceman. Stencel 
Aero Engineering Corp. v. United States, p. 666.
FEDERAL UNEMPLOYMENT TAX ACT. See Federal-State Rela-

tions, 1, 6.
FELONS. See Omnibus Crime Control and Safe Streets Act of 1968.
FEMALE AIR FLIGHT ATTENDANTS. See Civil Rights Act of 

1964, 1.
FIFTH AMENDMENT. See Constitutional Law, in, 6; VII.

FINAL DECISIONS. See Appeals.
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FIREARMS. See Omnibus Crime Control and Safe Streets Act of 1968.

FIRST AMENDMENT. See Constitutional Law, VIII.

FIRST-DEGREE MURDER OF POLICE OFFICER. See Constitu-
tional Law, IV.

FISHING RIGHTS. See Federal-State Relations, 2, 3.

FLIGHT OF WHITE HOMEOWNERS FROM RACIALLY INTE-
GRATED COMMUNITY. See Constitutional Law, VIII, 6.

“FOR SALE” SIGNS. See Constitutional Law, VIII, 6.

FOSTER PARENTS AND CHILDREN. See Constitutional Law, III, 
7, 8.

FOURTEENTH AMENDMENT. See Constitutional Law, III, 1-3, 5, 
7-8, 10, 11; IV; V.

FOURTH AMENDMENT. See Constitutional Law, IX.

FREEDOM OF ASSOCIATION. See Constitutional Law, VIII, 1, 2.

FREEDOM OF SPEECH. See Constitutional Law, VIII, 3-8.

GOVERNMENT EMPLOYEES. See Constitutional Law, VIII, 1, 2.
GRAND JURIES. See Constitutional Law, VII, 2-4.
GUAM. See Jurisdiction.

GUIDELINES FOR DETERMINING OBSCENITY. See Constitu-
tional Law, VIII, 3, 8; Obscenity.

GUILTY PLEAS. See Habeas Corpus.

GUILTY VERDICTS. See Constitutional Law, VII, 1.
HABEAS CORPUS. See also Constitutional Law, III, 9.

Acceptance of guilty plea—Improper dismissal of habeas petition.—In 
light of nature of record of North Carolina trial court proceeding at which 
respondent’s guilty plea to attempted safe robbery was accepted, and of 
ambiguous status of process of plea bargaining at time guilty plea was 
made, respondent’s federal petition for a writ of habeas corpus alleging 
that guilty plea had been induced by his attorney’s promise of lighter sen-
tence than he received should not have been summarily dismissed. Black-
ledge v. Allison, p. 63.

HEARINGS ON REVOCATION OF DRIVERS’ LICENSES. See Con-
stitutional Law, III, 10.

HIGHWAY TRAFFIC AND SAFETY. See Constitutional Law, III 
10.
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HOBBS ACT. See Constitutional Law, VII, 1.

HOUSING ORDINANCES. See Constitutional Law, III, 5.

ILLINOIS. See Constitutional Law, III, 10, 11; VIII, 3, 8; Federal- 
State Relations, 4; Obscenity.

IMPAIRMENT OF OBLIGATION OF CONTRACTS. See Constitu-
tional Law, II.

IMPROPER CERTIFICATION OF CLASS ACTIONS. See Civil 
Rights Act of 1964, 2.

INCRIMINATION. See Constitutional Law, VII, 2-4.
INDEMNITY. See Federal Tort Claims Act.

INDICTMENTS. See Appeals; Constitutional Law, III, 6,

INDIRECT PURCHASERS’ RIGHT TO RECOVER FOR OVER-
CHARGES. See Antitrust Acts.

INJUNCTIONS. See Federal-State Relations, 4.

INSPECTION OF INTERNATIONAL MAIL. See Constitutional Law, 
VIII, 5; IX; Criminal Law.

INSTRUCTIONS TO JURY IN MURDER PROSECUTION. See Con-
stitutional Law, III, 9.

INSTRUCTIONS TO JURY IN OBSCENITY PROSECUTION. See 
Constitutional Law, VI; VIII, 4.

INTERNATIONAL MAIL INSPECTION. See Constitutional Law, 
VIII, 5; IX; Criminal Law.

INTERSTATE COMMERCE. See Omnibus Crime Control and Safe 
Streets Act of 1968.

INTERVENING LEGISLATION. See Class Actions; Mootness; Pro-
cedure, 1.

IOWA. See Federal-State Relations, 5.
JUDICIAL REVIEW.

Supreme Court—Validity of regulations under Clean Air Act.—This 
Court will not review judgments of Courts of Appeals invalidating trans-
portation control plan regulations promulgated by Administrator of Envi-
ronmental Protection Agency under Clean Air Act and imposed on various 
States as elements of an implementation plan, where federal parties have 
not only renounced an intent to seek review of invalidation of certain 
regulations but have conceded that those remaining in controversy are 
invalid unless modified. EPA v. Brown, p. 99.
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JURISDICTION. See also Appeals.
District Court of Guam—Appellate jurisdiction.—Provision of § 22 of 

1950 Organic Act of Guam that District Court of Guam “shall have such 
appellate jurisdiction as the [Guam] legislature may determine,” does not 
authorize Guam Legislature to divest District Court’s appellate jurisdic-
tion under Act to hear appeals from local Guam courts, and to transfer 
that jurisdiction to newly created Guam Supreme Court, but empowers 
legislature to “determine” that jurisdiction only' in sense of selection of 
what should constitute appealable causes. Guam v. Olsen, p. 195.

JURY INSTRUCTIONS IN MURDER PROSECUTION. See Constitu-
tional Law, III, 9.

JURY INSTRUCTIONS IN OBSCENITY PROSECUTION. See Con-
stitutional Law, VI; VIII, 4.

JUSTICIABILITY. See Constitutional Law, I.

LABOR UNIONS. See Constitutional Law, VIII, 1, 2.
LEGISLATIVE REAPPORTIONMENT PLANS. See Constitutional 

Law, V, 1.

ENSE SUSPENSION OR REVOCATION. See Constitutional Law, 
III, 10.

LIMITATIONS ON OCCUPANCY OF DWELLING UNITS. See Con-
stitutional Law, III, 5.

LINE DRIVERS. See Civil Rights Act of 1964, 2-7.
LIVE CASE OR CONTROVERSY. See Constitutional Law, I.

LOCAL GOVERNMENTAL EMPLOYEES. See Constitutional Law, 
VIII, 1, 2.

LOUISIANA. See Constitutional Law, IV.

MAILING OF OBSCENE MATERIALS. See Constitutional Law, III, 
4; Federal-State Relations, 5; Procedure, 2.

MANDATORY DEATH SENTENCES. See Constitutional Law, IV.
MASSACHUSETTS. See Federal-State Relations, 3.
MENHADEN. See Federal-State Relations, 2.
MENTAL INSTITUTIONS. See Class Actions; Mootness.
MEXICAN-AMERICANS. See Civil Rights Act of 1964, 2.
MILITARY SELECTIVE SERVICE ACT.

Returning veteran—Rights under employer’s pension plan.—Respondent, 
who left employment with petitioner for military service but who returned 
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MILITARY SELECTIVE SERVICE ACT—Continued.
after completion of such service and continued in employment until his 
retirement, is entitled under § 9 of Act, which requires an employer to 
rehire a returning veteran without loss of seniority, to credit toward his 
pension under petitioner’s pension plan for his period of military service. 
Alabama Power Co. v. Davis, p. 581.

MINORS’ ADMISSION AND COMMITMENT TO MENTAL INSTI-
TUTIONS. See Class Actions; Mootness.

MISSISSIPPI. See Constitutional Law, V, 1.

MOOTNESS. See also Class Actions.
Repeal and replacement of challenged statutory provisions.—Enactment 

of 1976 Act, which completely repealed and replaced, vis-à-vis named 
appellees, challenged provisions of 1966 Pennsylvania statute governing 
voluntary admission and commitment to state mental health institutions of 
persons aged 18 or younger, clearly moots claims of named appellees, who 
are treated as adults totally free to leave hospital and who cannot be 
forced to return unless they consent to do so. Kremens v. Bartley, p. 119.

MOTOR CARRIERS. See Civil Rights Act of 1964, 2-7.

MOTOR VEHICLES. See Constitutional Law, III, 10.

MURDER OF POLICE OFFICER. See Constitutional Law, IV.

NARCOTICS. See Constitutional Law, IX; Criminal Law.

NAVY. See Armed Forces.

NEGROES. See Civil Rights Act of 1964, 3-7.

NEW JERSEY. See Constitutional Law, II.
NEW YORK. See Constitutional Law, II; III, 1-3, 7-9; VII, 3; Vili, 

7; Standing to Sue.
NEXUS BETWEEN POSSESSION OF FIREARMS AND COM-

MERCE. See Omnibus Crime Control and Safe Streets Act of 1968.
1950 ORGANIC ACT OF GUAM. See Jurisdiction.
1975 EXECUTIVE SALARY COST-OF-LIVING ADJUSTMENT ACT.

See Procedure, 1.
NONPRESCRIPTION CONTRACEPTIVES. See Constitutional Law, 

III, 1-3.
NORTH CAROLINA. See Habeas Corpus.
NOTICE AS TO PROHIBITED OBSCENE MATERIALS. See Con-

stitutional Law, III, 11.
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OBSCENITY. See also Constitutional Law, III, 4, 11; VI; VIII, 3, 
4, 8; Federal-State Relations, 5; Procedure, 2.

Sado-masochistic materials—Standards for determining obscenity.—Sado-
masochistic materials in question were properly found by courts below to 
be obscene under Illinois statute forbidding sale of obscene matter, which 
statute conforms to standards of Miller v. California, 413 U. S. 15, except 
that it retains stricter “redeeming social value” obscenity criterion an-
nounced in Memoirs v. Massachusetts, 383 U. S. 413. Ward v. Illinois, 
p. 767.

OHIO. See Constitutional Law, V, 2; Federal-State Relations, 1, 6.
OMNIBUS CRIME CONTROL AND SAFE STREETS ACT OF 1968.

Felon’s possession of firearm—Required nexus between possession and 
commerce.—In a prosecution for possession of a firearm in violation 
of provision of Title VII of Act, 18 U. S. C. App. §1202 (a), making 
it a crime for a convicted felon to possess “in commerce or affecting com-
merce” any firearm, proof that possessed firearm previously traveled at 
some time in interstate commerce is sufficient to satisfy statutorily re-
quired nexus between possession and commerce. This is so, where, as in 
this case, firearm in question traveled in interstate commerce before 
accused became a convicted felon; nexus need not be “contemporaneous” 
with possession. Scarborough v. United States, p. 563.

ONE PERSON, ONE VOTE. See Constitutional Law, V, 1.

OPENING OF INTERNATIONAL MAIL FOR CUSTOMS INSPEC-
TION. See Constitutional Law, VIII, 5; IX; Criminal Law.

ORDINANCES PROHIBITING REAL ESTATE SIGNS. See Consti-
tutional Law, VIII, 6.

OVERBREADTH. See Constitutional Law, VIII, 3, 8.

OVER-THE-ROAD DRIVERS. See Civil Rights Act of 1964, 2-7.
PANDERING. See Constitutional Law, VI; VIII, 4.

PASS-ON THEORY IN ANTITRUST TREBLE-DAMAGES ACTIONS. 
See Antitrust Acts.

PATENT OFFENSIVENESS. See Federal-State Relations, 5.

PATTERN OR PRACTICE OF EMPLOYMENT DISCRIMINATION.
See Civil Rights Act of 1964, 3-7.

PENNSYLVANIA. See Class Action; Mootness.

PENSION RIGHTS OF RETURNING VETERANS. See Military Se-
lective Service Act.
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PERJURY BEFORE GRAND JURY. See Constitutional Law, VII, 4.

PLEA BARGAINING. See Habeas Corpus.
POLICE OFFICERS’ LIABILITY FOR USING DEADLY FORCE IN

APPREHENDING FELON. See Constitutional Law, I.

POLITICAL PARTY OFFICERS. See Constitutional Law, VII, 3.

PORT AUTHORITY OF NEW YORK AND NEW JERSEY. See Con-
stitutional Law, II.

POSSESSION OF FIREARMS. See Omnibus Crime Control and Safe 
Streets Act of 1968.

POSTAL REGULATIONS AUTHORIZING CUSTOMS INSPECTION. 
See Criminal Law.

POSTAL REVENUE AND FEDERAL SALARY ACT OF 1967. See 
Procedure, 1.

POTENTIAL CRIMINAL DEFENDANTS. See Constitutional Law, 
VII, 2.

PRE-EMPTION. See Federal-State Relations, 1, 2, 6.

PREINDICTMENT DELAY. See Constitutional Law, III, 6.

PRICE FIXING. See Antitrust Acts.

PRIOR HEARINGS ON REVOCATION OF DRIVERS’ LICENSES.
See Constitutional Law, III, 10.

PRIVILEGE AGAINST SELF-INCRIMINATION. See Constitutional 
Law, VII, 2-4.

PROCEDURE. See also Civil Rights Act of 1964, 2; Class Actions; 
Judicial Review.

1. Challenge to federal statute—Dismissal—Effect of intervening amend-
ment.—District Court’s judgment dismissing complaint challenging consti-
tutionality of certain provisions of Postal Revenue and Federal Salary 
Act of 1967 and 1975 Executive Salary Cost-of-Living Adjustment Act, is 
vacated and case is remanded for further consideration in light of interven-
ing amendment. Pressler v. Blumenthal, p. 169.

2. Federal obscenity prosecution—Voir dire examination—Community 
standards.—In prosecution of petitioner for mailing obscene materials in 
violation of 18 U. S. C. § 1461, District Court did not abuse its discretion 
in refusing to ask questions tendered by petitioner for voir dire about 
jurors’ understanding of community standards, which were no more appro-
priate than a request for a description of meaning of “reasonableness” 
would have been. Smith v. United States, p. 291.
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PROHIBITION AGAINST ADVERTISEMENT OR DISTRIBUTION 
OF CONTRACEPTIVES. See Constitutional Law, III, 1-3; VIII, 
7; Standing to Sue.

PROHIBITION OF REAL ESTATE SIGNS. See Constitutional Law, 
VIII, 6.

PUBLIC EMPLOYEES. See Constitutional Law, VIII, 1, 2.
PUBLIC SCHOOL TEACHERS. See Constitutional Law, VIII, 1, 2.
PUBLIC SECTOR UNIONS. See Constitutional Law, VIII, 1, 2.
RACIAL DISCRIMINATION. See Civil Rights Act of 1964, 2-7.
RAIL PASSENGER TRANSPORTATION. See Constitutional Law, II.
RATIONAL RELATION TO LEGITIMATE STATE INTEREST. See 

Constitutional Law, V, 2.
REAL ESTATE “FOR SALE’’ AND “SOLD’’ SIGNS. See Constitu-

tional Law, VIII, 6.

REAPPORTIONMENT PLANS. See Constitutional Law, V, 1.
RE-ENLISTMENT BONUSES. See Armed Forces.
REFUSAL TO WAIVE PRIVILEGE AGAINST SELF-INCRIMNA- 

TION. See Constitutional Law, VII, 3.
REGULATIONS UNDER CLEAN AIR ACT. See Judicial Review.
REHIRING OF RETURNING VETERANS. See Military Selective 

Service Act.

REMEDIES AGAINST EMPLOYMENT DISCRIMINATION. See 
Civil Rights Act of 1964, 3-7.

REMOVAL OF FOSTER CHILDREN FROM FOSTER HOMES. See 
Constitutional Law, III, 7, 8.

REMOVAL OF POLITICAL PARTY OFFICERS FOR REFUSAL TO 
WAIVE SELF-INCRIMINATION PRIVILEGE. See Constitu-
tional Law, VII, 3.

RETRIALS. See Constitutional Law, VII, 1.
RETROACTIVE REPEAL OF BISTATE COVENANTS. See Consti-

tutional Law, II.

RETROACTIVE SENIORITY. See Civil Rights Act of 1964, 3-7.
RETURNING VETERANS’ PENSION RIGHTS. See Military Selec-

tive Service Act.

REVOCATION OF DRIVERS’ LICENSES. See Constitutional Law,
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SADO-MASOCHISTIC MATERIALS. See Constitutional Law, III, 11;
VIII, 3-8; Obscenity.

SALE OF CONTRACEPTIVES. See Constitutional Law, III, 1-3; 
Standing to Sue.

SEARCHES AND SEIZURES. See Constitutional Law, IX; Criminal 
Law.

SECOND-DEGREE MURDER. See Constitutional Law, III, 9.

SELF-INCRIMINATION. See Constitutional Law, VII, 2-4.

SENIORITY RIGHTS OF RETURNING VETERANS. See Military
Selective Service Act.

SENIORITY SYSTEMS. See Civil Rights Act of 1964.

SERVICE CHARGES UNDER AGENCY-SHOP AGREEMENTS. See
Constitutional Law, VIII, 1, 2.

SERVICE-CONNECTED INJURIES. See Federal Tort Claims Act.
SEX DISCRIMINATION. See Civil Rights Act of 1964, 1.
SHERMAN ACT. See Antitrust Acts.
SIXTH AMENDMENT. See Constitutional Law, III, 6.
SOCIAL SECURITY ACT. See Federal-State Relations, 1, 6.
“SOLD” SIGNS. See Constitutional Law, VIII, 6.
SPANISH-SURNAMED AMERICANS. See Civil Rights Act of 1964.
SPEEDY TRIAL CLAUSE. See Constitutional Law, III, 6.

STANDARDS FOR DETERMINING OBSCENITY. See Constitutional
Law, VIII, 3, 8; Obscenity.

STANDING TO SUE.
Action challenging statute regulating distribution and advertisement of 

contraceptives.—Appellee Population Planning Associates, a corporation 
which makes mail-order sales of nonmedical contraceptive devices from 
its North Carolina offices and regularly advertises its products in New 
York periodicals and fills mail orders from New York residents without 
limiting availability of products to persons of any particular age, has 
requisite standing, not only in its own right but also on behalf of its poten-
tial customers, to maintain action challenging constitutionality of New 
York statute prohibiting distribution of contraceptives to minors under 16 
and to persons over 16 except through licensed pharmacists, and prohibit-
ing anyone, including licensed pharmacists, from advertising or displaying 
contraceptives, and therefore there is no occasion to decide standing of 
other appellees. Carey v. Population Services International, p. 678.
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STATE MENTAL INSTITUTIONS. See Class Actions; Mootness. 

STRIKES. See Constitutional Law, V, 2; Federal-State Relations, 1, 6. 

SUPPRESSION OF EVIDENCE. See Constitutional Law, VII, 2, 4. 

SUPREMACY CLAUSE. See Federal-State Relations, 2 

SUPREME COURT. See also Judicial Review.
1. Assignment of Mr. Justice Clark (retired) to the United States Court 

of Appeals for the Seventh Circuit, p. 950.
2. Assignment of Mr. Justice Clark (retired) to the United States Court 

of Appeals for the Fifth Circuit, p. 961.

SUSPENSION OF DRIVERS’ LICENSES. See Constitutional Law, 
III, 10.

TEACHERS. See Constitutional Law, VIII, 1, 2.

TERRITORIAL COURTS. See Jurisdiction.

THIRD-PARTY INDEMNITY CLAIMS AGAINST UNITED STATES. 
See Federal Tort Claims Act.

TRANSPORTATION CONTROL PLAN REGULATIONS. See Judicial 
Review.

TREBLE-DAMAGES ACTIONS. See Antitrust Acts. 
TRUCKDRIVERS. See Civil Rights Act of 1964, 2-7.
UNEMPLOYMENT COMPENSATION. See Constitutional Law, V, 2; 

Federal-State Relations, 1, 6.

UNEMPLOYMENT DUE TO LABOR DISPUTE. See Constitutional 
Law, V, 2; Federal-State Relations, 1, 6.

UNIONS. See Constitutional Law, VIII, 1, 2.

UNITED STATES. See Federal Tort Claims Act.
UNITED STATES NAVY. See Armed Forces.
UNLAWFUL EMPLOYMENT PRACTICES. See Civil Rights Act of 

1964.

VAGUENESS. See Constitutional Law, III, 4, 11.

VETERANS’ BENEFITS ACT. See Federal Tort Claims Act.
VETERANS PENSION RIGHTS. See Military Selective Service Act.
VINEYARD SOUND. See Federal-State Relations, 3.
VIRGINIA. See Federal-State Relations, 2.
VOIR DIRE. See Procedure, 2.
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VOLUNTARY ADMISSION AND COMMITMENT OF MINORS TO 
MENTAL INSTITUTIONS. See Class Actions; Mootness.

WAIVER OF IMMUNITY AGAINST PROSECUTION. See Constitu-
tional Law, VII, 3.

WARNINGS TO POTENTIAL CRIMINAL DEFENDANTS. See Con-
stitutional Law, VII, 2.

WARRANTLESS SEARCHES. See Constitutional Law, IX.
WEAPONS. See Omnibus Crime Control and Safe Streets Act of 1968.
WITNESSES BEFORE GRAND JURY. See Constitutional Law, VII, 

2-4.
WORDS AND PHRASES.

“Final decision.” 28 U. S. C. § 1291. Abney v. United States, p. 651.

ZONING. See Constitutional Law, III, 5.
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