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THE DECISIONS

OF THE

SUPREME COURT OF THE UNITED STATES,
AT

JANUARY TERM, 1843.

Willi am  H. Willi ams , Plai nti ff  in  error , v . James  
Ash , Defend ant  in  err or .*

Mrs. T. Greenfield, of Prince George’s county, Maryland, bequeathed to her 
nephew, Gerard T. Greenfield, certain slaves, with a proviso in her will, 
“that he shall not carry them out of the state of Maryland, or sell them to 
any one; in either of which events, I will and desire the said negroes shall 
be free for life.” After the decease of the testator, in 1839, G. T. Green-
field sold one of the slaves, and a petition for freedom was thereupon filed 
in the Circuit Court of Washington county. The legatee continued to reside 
in Prince George’s county, for two years after the decease of the testatrix, 
during which time the appellee was sold by him, and he afterwards removed 
to the state of Tennessee, where he had resided before the death of the 
testatrix. ■ The Circuit Court instructed the jury, that by the sale, the peti-
tioner became free. Held, that the instructions of the Circuit Court were 
correct.1

A bequest of freedom to a slave, under the laws of Maryland, stands on the 
same principles with a bequest over to a third person. A bequest of free-
dom to a slave is a specific legacy.2

The bequest of the testatrix of the slave to her nephew, under the restric-
tions imposed by the will, was not a restraint or alienation inconsistent 
with the right to the property bequeathed to the legatee. It was a condi-
tional limitation of freedom, and took effect the moment the negro was 
sold.

In  error to the Circuit Court of the United States for the 
county of Washington, District of Columbia.

*ln the Circuit Court of the county of Washington, r-*« 
James Ash, a negro, presented a petition, stating that L

* The report of this case was accidentally omitted by the late reporter, and 
this report has been furnished by him.

J As to manumission of slaves by other, see Rhodes?. Bell, 2 How., 397; 
will, see Le Grand v. Darnall, 2 Pet., Strader v. Graham, 10 Id., 82; Dred 
664', McCutchen v. Marshall, 8 Id., Scott v. Sandford, 19 Id., 393, 396. 
220; Ienwick v. Chapman, 9 Id., 461. 2 S. P. Bank of United States v.

Bj7 removal from one state to an- Beverly, post *149.
Vol . i—1 1
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he was entitled to his freedom, and that he is held in custody 
and confined in the private jail of William H. Williams. He 
prayed a subpoena-to James H. Williams, and that he may 
have a fair trial on his petition.

Mr. Williams appeared to the subpoena, and denied the title 
of the petitioner to his freedom.

Issue was joined on the pleadings, and the jury found a ver-
dict for the petitioner, and that he was free and discharged 
from the service of Williams.

To the opinion of the court on the trial, a bill of exceptions 
was tendered by the counsel for Mr. Williams. The bill of 
exceptions stated, that on the trial the defendant produced, 
and gave in evidence to the jury, the last will and testament 
of Maria Ann T. Greenfield; and it was admitted that the 
said testatrix died at the county of Prince George’s, in the 
state of Maryland, soon after the date of said will, in the year 
1824; that upon her death, Gerard T. Greenfield, the executor 
named in the will, duly proved the same in the Orphans’ 
Court of said county, where the slaves and property left by 
the testatrix were, and took letters testamentary as such 
executor.

The petitioner is one of the slaves named and demised in 
that clause of the will, which is in the words following, to 
wit:

“I also give and bequeath to my nephew, Gerard T. Green-
field, all my negro slaves, namely: Ben, Mason, James Ash, 
Henry, George, Lewis, Rebecca, Kitty, Sophia, Mary Elizabeth, 
Nathaniel and Maria; also, Tony, Billy, Betty and Anne, pro-
vided he shall not carry them out of the state of Maryland, 
or sell them to any one; in either of which events, I will and 
desire the said negroes to be free for life.”

The petitioner was a slave born, and the property of the 
testatrix at the time of her death; that the said G. T. Green-
field, upon the death of said testatrix, took possession of the 
petitioner and the other slaves devised to him, and held the 
same as his slaves so devised to him, from that time till the 
18th day of December last, when, before the institution of 
this suit he sold the petitioner to the defendant: that G. T. 
Greenfield at the time of the date of said will, and ever 

since, resided in the state of Tennessee, *with an
-* interval of between two and three years, that he so-

journed after the death of the testatrix, in Prince George’s 
county, for the purpose of settling his business. Thereupon 
the court was of opinion, and instructed the jury, that by the 
fact of such sale of the petitioner the estate or property in 
the petitioner so devised to said G. T. Greenfield ceased and 

o
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determined; and the petitioner thereupon became entitled to 
freedom as claimed in his said petition: to which opinion and 
instruction of the court, the defendant by his counsel ex-
cepted.

Judgment was rendered for the plaintiff, and the defendant 
prosecuted this writ of error.

Marbury, for the plaintiff in error.
Bradley, for the defendant.

Marbury contended, that as to the first question presented 
on the bill of exceptions, whether Mr. Greenfield took an ab-
solute estate, by the terms of the will, in the property be-
queathed to him. A devise of personal estate in general 
terms, without words of limitation, vests in the legatee the 
absolute property in the thing bequeathed. If a testator says, 
“I give all my personal estate to A. B.,” without other words, 
A. B. will take the absolute estate in all the personal property 
of which the testator may die possessed.

The language of the will, in the case before the court, is as 
general, comprehensive, and effective, for the purpose of pass-
ing the whole estate, as language can be; and gives to the 
legatee the whole estate, subject only to the restriction of the 
right of alienation.

There is here no limitation of the estate—no intention ex-
pressed to co^ue the legatee to an estate for life in the slaves, 
or to give him a mere personal benefit by the bequest.

Admitting the validity of the restriction, if he should neither 
remove the negroes or sell them, at his death they will go to 
his representatives, to be distributed among his next of kin, if 
he should die intestate; and to his legatee, if he should make 
a testamentary bequest.

It has been suggested that this very restriction will operate 
to limit the legatee to an estate for life; that it shows that it 
was not intended he should have the absolute power and con-
trol over the negroes. But a restriction on the right to sell 
never has been *construed into a limitation of the «j
estate of the devisee, when the language of the will *-
passed the fee.

The proviso is a restriction on the right of alienation. The 
property is given to the legatee absolutely, with a condition 
annexed, that he shall not sell; a condition which is repug-
nant to the nature of the estate, and therefore void. Co. 
Lit., 206 b, 223 a.

If there be a limitation over, on the breach of such condi-
tion, it does not alter the case. The condition itself being 
void, the estate limited upon it must be void also. 3
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What is a conditional limitation, but an estate which is to 
vest on a certain condition, or the happening of a certain 
event, by which a preceding estate is to be divested? If, 
then, the condition on which the preceding estate is to be di-
vested, be unlawful and repugnant, and therefore void, the 
preceding estate cannot be divested; can a man be deprived 
of his estate by refusing to do an unlawful thing, or by doing 
that which the law authorizes him to do with his own ? Brad-
ley v. Peixoto, 3 Ves., 324; 2 Cai. (N. Y.), 348.

It will be contended, on the part of the defendant in error, 
that there is something in the nature of the property which is 
the subject of this devise, that requires the application of a 
rule of law different from that which would be applied to a 
case arising on the title or ownership to any other kind of 
property.

Negroes, by the laws of Maryland, are property precisely as 
money in the funds, or household effects. The^ws disponendi 
in the master is as absolute in the one case as in the other. 
How shall the court decide in favor of the freedom of the 
slave, without at the same time, and in the same judgment, 
deciding the right of property, as claimed? Mima Queen v. 
Hepburn, 7 Cranch, 295.

If, on the breach of the condition not to sell, the testatrix 
had given the property in the negroes to a third person, the 
limitation over would have been declared void; because such 
a restriction would be on a condition repugnant and void.

But here is a bequest of freedom, on the same repugnant 
conclusion. How is it to take effect, without denying to the 
master that control over the negroes which he is by law enti-
tled to exercise over them, and which he might exercise 

over any other *property in like circumstances, without
-* subjecting himself to a forfeiture.
There is a class of cases in which it has been held that a 

testator may restrain the alienation of the interest given by 
the will, and limit the estate over in the case of alienation, 
whether voluntary or involuntary. This class of cases origi-
nated in the case of Pommett v. Bedford, 3 Ves., 149. The 
principle of this case has become a general rule of law, in the 
following cases: 13 Ves., 404, 429; 3 Swanst., 505; 5 Mod., 
515; 6 Madd., 482.

In this class of cases, the estate is vested in trustees; and 
it is provided that the interest or income shall be received by 
the trustees, and a certain portion thereof be paid at certain 
periods to the legatees, unless they become bankrupts, or 
make voluntary assignments of the amounts respectively set-
tled in said cases; whereupon, in each case, the annuity is to 

4



JANUARY TERM, 1843. 5

Williams v. Ash.

cease, and the estate is devised over. Such bequests are held 
to be short of a life-estate, and to be intended for the mere 
personal benefit of the legatee.

The cases belonging to this class differ materially from that 
under consideration. In them the title to the estate is in 
trustees; in the legatee of the annuity, there is nothing but a 
right to receive payment of a sum of money, until the hap-
pening of a given event—his becoming bankrupt, or volun-
tarily parting with the right to receive it. The annuitant 
takes only a life-estate—the gift was merely for his personal 
benefit.

By the will in this case the legatee took to himself the ab-
solute property in the negroes bequeathed. The enjoyment 
of them is not limited to a mere personal benefit. The prop-
erty does not cease at his death, but will pass to his represen-
tatives, to be disposed of, or distributed according to law.

Bradley, for the defendant.
This is a will. The intention of the testatrix to be gathered 

from all the parts of the will, is to be effected, if it can be, 
without contravening some settled principle of law. Smith v. 
Bell, 6 Pet., 75, and the cases cited.

What estate did Gerard take ? What effect had the expor-
tation and sale ?

There are two bequests, one of property in the slaves, 
to Gerard, *supposed to be absolute; another of free- 
dom to the slaves, upon the happening of either of L 
two events, defeating the first devise, and therefore limiting 
it. If these events are repugnant to the devise to Gerard, 
does that prevent their happening? If they happen, must 
they not give rise to the devise over ?

The intent of the testatrix is clear. She meant to give 
Gerard a qualified, not an absolute estate, and to limit it to 
the happening of the event she has prescribed.

The bequest of freedom is not a condition annexed to the 
estate of Gerard; it is a conditional limitation of that estate, 
contingent until the event occurs, but becoming absolute so 
soon as that has happened. Prest. Est., 40; Fearn. Rem., 11, 
14, 16.

It might be void as a bare condition, as to Gerard; yet good 
as a limitation, as to the slaves.

She meant to give to the slaves a higher and nobler bequest. 
What is it? Property? The same interest she had given to 
Gerard? The same estate or power? If so, how is it to be 
estimated? By what law to be controlled?

Freedom is not to be valued. Lee v. Lee, 8 Pet., 48. A
5
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question of freedom is superior to any question of property. 
Allen v. Wallingsford, 10 Pet., 588. It is a question deserving 
the favor of courts. Fenwick v. Chapman, 9 Pet., 476. Isaacs 
v. Randolph's Executors, 6 Rand. (Va.), 652.

In construing the will, we must look to the subject-matter 
of both devises. The first relates to property, the second to 
freedom, and yet both relate to the same subject. And what 
is it ? Is it merely property ? They are slaves; but they are 
human beings. They may acquire freedom by implication. 
Mullen v. Hall, 5 Har. & J. (Md.), 190; Legrand v. Darnall, 
2 Pet., 664. They are recognized as persons in the Constitu-
tion of the United States, art. 1, sect. 9, par. 1; sect. 2, par. 
3; art. 4, sect. 2, par. 8. They are so recognized by courts of 
justice. The law of common carriers does not apply to them. 
Boyce v. Anderson, 2 Pet., 155. Humanity forbids the sepa-
ration of mothers from infant children, and the court will not 
sanction it. Fitzhugh and wife v. Foote and others, 3 Call 
(Va.), 13.

If, then, the character of the bequest over be different from 
that given to Gerard—superior to property—not to be valued 
*71 —*deserving the favor of the courts, of a wholly

J different nature; and the intent of the testatrix in
regard to this bequest over be clear, shall that intent be 
defeated by rules adopted solely for the regulation of prop-
erty ? Is there any precedent controlling this court ?

It is conceded she might have given to Gerard a life-estate, 
and freedom to the slaves upon his death. She could then 
certainly have granted a less estate, and have made this to 
depend upon a certain or uncertain event. Then it is imma-
terial how this event is brought about, by the act of Gerard, 
or operation of law.

She might have given a life-estate in the usufruct, to be, ter-
minated by his aliening during his life, and remainder to the 
slaves. Dommett v. Bedford, 6 T. R., 684; Brandon n . Rob-
inson, 18 Ves., 429; Yarnold v. Morehouse, 1 Russ. & MyL, 
364; Legget v. Lear, 2 Sim., 479; 4 Russ. & MyL, 690.

Did she intend to give Gerard during his life any thing 
more than the usufruct?

If she has so expressed herself, that this restraint upon 
alienation amounts to a limitation of the previous estate, and 
there is a devise over, it is not necessarily so repugnant as to 
be void, but may be carried into effect. Wilkinson n . Wilkin-
son, 3 Swanst., 515; Coop. C. C., 259; 2 Wils. C. C., 47.

She has so expressed herself, and it was her clear intent. 
Besides, upon this question of intent, we must look to the re-
lation of the parties. The first taker is her nephew. She 
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meant to aid him, but it must be in her own manner, by his 
taking a qualified estate to be held in Maryland. The others 
are her slaves, grown up around her, to whom she is attached 
—for whom she intends, as far as possible, to provide protec-
tion. She knows the laws, climate, customs under which they 
have been protected, and grown—she does not know whither 
they may be carried. She leaves them to the charge of this 
nephew, sub modo, qualifying and restraining his power over 
them. There is a great primary intent pervading the whole 
will, an intent controlling the rights conferred on Gerard, and 
that is the protection and preservation of these objects of her 
bounty, in what she thinks the best condition for them. Is 
this intent opposed by any settled principle of law ?

*It is said the law in regard to slaves, and the 
rules of evidence in cases of freedom are the same *- 
as in all cases of personal property, and the case of Mima 
Queen, 7 Cr., 290, is relied on as sustaining this position. We 
deny it. The whole point of that case is as to the admissi-
bility of hearsay evidence to prove a specific fact. We agree 
that the rules of evidence are and must be the same, and we 
invoke the aid of that principle. We apply it to ascertain 
the intent of the testatrix.

But are the laws of personal property applicable? Upon 
what principle? Upon what adjudicated case? What laws? 
Shall we go to England? To her system of villenage, as it 
once existed, in the only part of her political or judicial frame 
which was ever supposed to bear the least analogy to this. 
Trace out the analogies and see how few they are. In what do 
they resemble each other ? Even under that condition, such 
a case as this could never have arisen. We can get no aid 
from her jurisprudenc.

Shall we go to the laws of the several states ? Our search 
would be equally vain here. The right which is held in a 
slave is so modified by statutory provisions, by local causes, 
by custom, by the common law, by the social condition, and 
by the local and political position of each state, that we can 
derive no important aid from them. It is emphatically a sub-
ject of peculiar regulation. But wherever we do find the 
right to manumit, we find this cardinal point, that suits for 
freedom are to be favored, pervading and controlling the judi-
cial decisions.

The laws of personal property are not applicable.
Color, in a slaveholding state is a badge of slavery. It is 

not so where slavery does not exist. Accompanied by posses-
sion in the former state, it is evidence of title. An adverse 
possession of a slave for a period corresponding with the

7
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statute of limitations gives title in a slave. Hardeson v. Hays, 
4 Yerg. (Tenn.), 507; Partee v. Budget, 4 Id., 174; Brent n . 
Chapman, 5 Cranch, 358; Shelby v. Guy, 11 Wheat., 361; 
Garth's Executors v. Barksdale, 5 Munf. (Va.), 101; Carter 
v. Carter, Id., 108; Newby v. Blakey, 3 Hen. & M. (Va.), 57; 
Smart n . Baugh, 3 J. J. Marsh. (Ky.), 363.

But no length of possession, however open, notorious, and 
absolute, can prevail against a claim of freedom, where the 
claimant can trace back his descent from a free maternal an-
cestor. Rawlings v. Boston, 3 Har. & M. (Md.), 139; or if 

he can show *an acquired right to freedom, perfected
-* in himself. Hunter v. Eutener, 1 Leigh (Va.), 172, 

and cases cited. Burke v. Negro Joe, 6 Grill & J. (Md.), 136.
By statutory provisions in Maryland, they are regarded as 

responsible and intellectual beings, as “ persons" capable of 
contracting. In some cases they are entitled to trial by jury. 
Maryland Act, 1751, ch. 14, sect. 4. They may contract. 
1715, ch. 44, sect. 11. They may discharge the very respon-
sible office of pilots. 1788, ch. 33.

If, then, the laws of personal property apply, to what ex-
tent do they so apply?

Considered merely as personal property, they are subject to 
all the laws regulating that species of property; they may be 
the subject of contract, pass by gift or will, descend, or be 
taken in execution. Their gains belong to their owner; they 
can make no contract with third parties, without the owner’s 
assent, and none with their owner, and the issue of the woman 
is part of the use, the property of the person to whom the 
mother belongs, for the time being. 1 Har. & M. (Md.), 160, 
352; 1 Har. & J. (Md.), 526; 6 Id., 16, 526.

Considered as human beings capable of acquiring, under 
the laws, rights paramount to all individual claims, and to be 
controlled only by the sovereign in the state, from the exer-
cise of which they have been rightfully debarred by law, they 
acquire a higher dignity.

In their former character they are to be considered as prop-
erty. But here the very question is, are they property ? To 
determine this, shall we assume that the laws of property 
apply, and by those laws determine their character, and a 
right immeasurably above them? Can property take prop-
erty ? Can a man be indicted for murder of property ? Can 
property be entitled to a trial by jury, or commit a crime, or 
acquire a right? Yet all this may be done by a negro; and 
they all imply a reasoning faculty, a conscience, an immortal 
spirit, in which there can be no property.

We must look to the laws of Maryland. The statutes there 
8
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give them power to take freedom by devise, to take effect im-
mediately, or at a remote period, after a term of years or a 
life-estate. Act 1796 and 1809. The decisions of the courts 
of Maryland are in favor of this capacity. The statutes 
direct two *modes of emancipation, by will or deed.
The courts have extended it to implied manumission, L 
as in Dolly Mullen’s case, and to adverse possession or length 
of time, as in Negro Joe v. Burke.

Where, then, the intent of the testator clearly appears to 
secure to them liberty on the happening of an event, which 
has happened; or where a doubtful form of expression is 
used, which, in regard to mere personal property, might 
amount to a condition repugnant to the bequest, and thus be 
void, yet in favor of liberty, and having a regard to the sub-
ject of the bequest and the right intended to be conferred, 
the court will construe the will according to the intent, and 
take this to be a limitation of the estate.

Again. The intent of the testatrix is to give freedom to 
the slaves, unless they can be held in Maryland upon the 
terms she has herself declared. Now if they cannot be so 
held in slavery, what is to be the effect ? They are free.

Again. It has been said that restraint upon alienation is 
void. Yet in an executory devise this restraint exists, and 
has never been disputed. Moffat v. Strong, 10 Johns. (N. Y.), 
12; Cordle v. Cordle, 6 Munf. (Va.), 455.

But, it is said, if the devise of freedom is to depend upon 
the happening of the event mentioned in the will, the first 
estate must vest, and then the condition is void. Not so. It 
does not necessarily follow. Stainham and Bell, Lofft, 455; 
Avelyn v. Ward, 1 Ves. Sr., 420; in which last case the court 
says, if by any means the conditional limitation is removed, 
the devise over will take effect. See also Simpson v. Vickers, 
14 Ves., 341, and particularly Doe ex dem. Smith v. Hance, 6 
Halst. (N. J.), 244, 252—254.

Suppose the estate of Gerard to have vested. What was 
its extent and limitation ? It was not intended to be absolute. 
The power to give or prevent freedom was not devised to 
him. That was already exercised. He had a qualified prop-
erty. Slavery is the property which one man has in the labor 
of another, and the right to the custody and such limited use 
of the person of that other, as the particular laws allow. The 
power of the master is subordinate to the law of the land, 
and in some cases he is allowed by that Haw to give -< 
freedom in Maryland in presenti or in futuro. If the 
master once exercises this authority, it is irrevocable, the 
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subject of it can never be reduced, again to the condition of 
a slave unless by legislative provision.

Now if any right in, or power over a thing granted be re-
served to the grantor, or devised to a third person, the person 
taking has but a qualified or limited estate, it is not absolute. 
The grantor or devisor may annex to this qualified or limited 
estate, conditions by which it may be terminated at a period 
short of that to which it would otherwise run. The effect 
must be to give rise, in case of a devise over, to the new estate, 
if there be one devised, or the property must revert. It can-
not be that the tenant of the particular estate shall have the 
power to defeat the other and usurp the whole property to 
himself. Is not this the case here ?

Without the proviso, the words are as absolute as in the 
case of Smith v. Bell, 6 Pet., 74. But the proviso must ope-
rate to restrain the general words in the same manner as the 
devise over of the remainder in that case. She could grant a 
life-estate, with freedom to take effect at its expiration, the 
life-estate to be forfeited upon the happening of an event, and 
the devise over to take effect. A fortiori she might make this 
life-estate to depend upon his keeping them in his own pos-
session and in the state of Maryland. The uncertainty of the 
event can make no difference. It has happened. The hap-
pening of the event is during a single life, and, therefore, not 
too remote. We maintain, then, that this is not a naked con-
dition annexed to an absolute estate and repugnant to it, and 
therefore void, but is a contingent limitation of a particular 
estate, with a devise over of a faculty or estate of the highest 
dignity and most absolute character, to take effect on the hap-
pening of a contingent event by which the particular estate 
was to be terminated, which event must occur during the life-
time of a person in being, and the event has happened. As 
to the distinction between a naked condition, and a condi-
tional limitation, see Taylor v. Mason, 9 Wheat., 329, &c., and 
particularly Smith v. Hance, 6 Halst. (N. J.), 244, et seq.

But, is a condition in restraint of alienation necessarily 
void? and are there not cases where it amounts to a limita-
tion ? The true distinction is, that where such a condition 
amounts to a limitation of the precedent particular estate, 
with a devise over, it is good. Doe d. Duke Norfolk v. Hawke, 
2 East, 481; and Wilkinson n . Wilkinson, 3 Swanst., 515.
*121 *The reason of the rule is obvious, it is to prevent

J perpetuities, and therefore the jus disponendi in an 
absolute estate is not to be taken away, .but even this may be 
qualified. Litt., sec. 361; Shep. Touch., 129; Grill v. Pearson, 
6 East, 173; S. C. 2 Smith, 295. This last case is a clear case 
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of a fee simple, with a condition terminating it. If the power 
of disposal is not absolutely taken away, the condition re-
straining it may be good. Jackson v. Shutz, 18 Johns. (N. Y.), 
175, and cases cited; McWilliams v. Nisby, 2 Serg. & R. (Pa.), 
507. Here he might at any time have disposed of his interest 
to the slave themselves, by releasing it.

The case of Bradley v. Piexoto, as stated in the report, does 
not warrant the exposition of it in the opinion of the Master 
of the Rolls. We do not controvert his law, for if the gift 
was absolute of both principal and dividends, that case can-
not illustrate this. If it was not absolute, the case is wholly 
inconsistent with Wilkinson v. Wilkinson; Branden v. Robin-
son; Dommett v. Bedford; Legget v. Lear, &c. already cited, 
and particularly Bird v. Hudson, 3 Swanst., 342.

We are considering a will. The intent is to govern. Every 
intent is to be effected if possible. The primary intent is to 
prevail. The particular intent was to give the nephew a qual-
ified estate. The primary intent was to afford protection and 
security to the slaves. The restraint upon the nephew does 
not take away all power of alienation. The execution of 
every intent does not contravene any settled principle of law. 
The event to determine the estate of the first taker is not too 
remote.

Besides it is a case in favor of liberty, to be attained by the 
instruments, and in the mode pointed out by the statutes, a 
case involving one interest of the highest dignity, and de-
pending on the happening of an event to terminate another 
interest of less importance.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case is brought here by writ of error, from the circuit 
court of the District of Columbia, for Washington county, 
and came before that court upon a petition for freedom.

It appeared on the trial, that the petitioner was the property 
of Mary Ann T. Greenfield, of Prince George’s county, in the 
state of Maryland, who died in 1824, having first duly made 
her Hast will and testament, whereby among other 
things she bequeathed the petitioner, with sundry L 
other slaves, to her nephew, Gerard T. Greenfield, with a pro-
viso in the following words: “ Provided he shall not carry 
them out of the state of Maryland, or sell them to any one; 
in either of which events I will and devise the said negroes 
to be free for life,” and she appointed her said nephew her 
executor.

Upon the death of the testatrix, Gerard T. Greenfield took
11
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possession of the petitioner and the other slaves bequeathed 
to him, and held them from that time until December, 1839, 
when he sold the petitioner to the defendant; and the petition 
for freedom was filed shortly after the sale. At the time of 
the making of the will, and ever since, Gerird T. Greenfield 
resided in the state of Tennessee; with an interval of between 
two and three years, during which he sojourned in Prince 
George’s county, after the death of the testatrix, for the pur-
pose of settling his business.

Upon this evidence, the circuit court instructed the jury, 
that by the fact of such sale of the petitioner, the estate or 
property in the petitioner so bequeathed to Greenfield, ceased 
and determined, and he therefore became entitled to his 
freedom.

Under this direction of the court, the verdict was in favor 
of the petitioner.

By the laws of Maryland, as they stood at the date of this 
will, and at the time of the death of the testatrix, any person 
might, by deed, or last will and testament, declare his slave to 
be free after any given period of service, or at any particular 
age, or upon the performance of any condition, or on the 
event of any contingency.

This right is recognized in the act of Assembly, of 1809, 
ch. 171.

The contingency upon which the petitioner was to become 
free must, by the terms of the will, have happened in the life-
time of Gerard T. Greenfield; and if he had died without 
selling him, or conveying him out of the state of Maryland, 
the petitioner would have continued a slave for life. The 
event, therefore, upon which he was to become free was not 
too remote.

It is said, however, that this was a restraint on alienation 
inconsistent with the right of property bequeathed by the 
will. But if, instead of giving freedom to the slave, he had 
been bequeathed to some third person, in the event of 
*44-1 his being sold, or *removed out of the estate by the

J first taker, it is evident upon common law principles, 
that the limitation over would have been good. 2 East, 481. 
Now a bequest of freedom to the slave stands upon the same 
principles with a bequest over to a third person. It is said 
by the chancellor of Maryland, 2 Bland Ch., 314, that the 
bequest of freedom to a slave is a specific legacy, and un-
doubtedly this is its true legal character.

And if a bequest over to a third person would not be re-
garded as an unlawful restraint upon alienation, there can be 
no reason for applying a different rule where the bequest over 
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is freedom to the slave. In the one case, the restriction no 
alienation ceases as soon as the devise over takes effect; and 
in the other, the right of property ceases upon the happening 
of the contingency, and there is nothing to alien.

We think that the bequest in the will was a conditional 
limitation of freedom to the petitioner, and that it took effect 
the moment he was sold.

The judgment of the circuit court must therefore be 
affirmed.

Geor ge  W. Hammo nd , Admi nis trato r  de  bonis  non  of  
Tho mas  Hamm ond , deceased , and  other s , Appel -
lan ts , v. Loren zo  Lewis , Exec utor  of  Lawren ce  
Lewis , dec eas ed , who  was  the  Acti ng  Exec uto r  of  
Gen . Geor ge  Wash ing ton , Appellee .*

In the distribution of the estate of a deceased person, an assignment, to one 
of the distributees, of a mortgage which is for a greater sum than his dis-
tributive share, does not make him responsible to the executors for the dif-
ference between his share and the nominal amount of the mortgage, in case 
the mortgaged premises sell for less than the amount of his share, where the 
distributee has, with proper diligence, and in good faith, subjected the mort-
gaged property to sale, and has not bound himself absolutely for the nominal 
sum secured by the mortgage.1

*Thi s  was an appeal from the circuit court of the pqs 
United States for the District of Columbia, holden L 
in and for the county of Alexandria.

The facts in the case were these:

* In the progress of the cause, G. W. Hammond also died, and his adminis-
tratrix became a party; but the suit having been an amicable one, this did not 
delay the proceedings. It is mentioned only because sometimes the one and 
sometimes the other is spoken of as the person interested.

1 The general rule is that the holder Rhinelander, 3 Johns. (N. Y.), Ch. 
of an instrument for the payment of 614; Roberts v. Thompson, 14 Ohio 
money as collateral security, where St., 1; Wood v. Morgan, 5 Sneed 
there is no special agreement, must (Tenn.), 79. But see Sinouse v. Bail, 
use ordinary care and diligence in col- 1 Grant (Pa.) Cas., 397. Thus, where 
lecting the money, and he must make one who receives an assignment of a 
good any loss happening to his debtor share of property as security for a 
by reason of a want of such care; but debt, agrees to comply with the con- 
if there be a special agreement the tract of the assignor with a joint 
parties will be bound by it, and the owner of the property, he is bound to 
general rule will not apply. Lee v. fulfill that contract though it exceed 
Baldwin, 10 Ga., 208. S. P. Foote n . in amount the value of the share of 
Brown, 2 McLean, 369; Kiser v. Rud- the property transferred. Clarke’s 
dick, 8 Blackf. (Ind.), 382; Slevin v. Exec. v. Carrington, 7 Cranch, 308. 
Morrow, 4 Ind., 425; Barrow v.
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General Washington, by his will, executed in 1799, devised 
all the rest and residue of his estate, real and personal, not 
before disposed of by said will, to be sold by his executors, at 
such time, in such manner, and on such credits, (if an equal, 
valid, and satisfactory distribution of the specific property 
could not be made without,) -as in their judgment should be 
most conducive to the interest of the parties concerned; and 
the moneys arising therefrom to be divided into twenty-three 
equal parts.

On the 19th of July, 1802, the executors assembled the 
legatees, with a view to consult them upon certain questions 
arising under the will; and it was agreed that a certain por-
tion of the personal estate should be sold, another portion 
divided, a certain portion of the lands divided, and the residue 
sold by the executors.

On the 6th of June, 1803, a meeting of the devisees was 
held, at which it was agreed that certain lands, lying on the 
eastern waters, should be sold, and, if purchased by the 
devisees, such purchaser should pay at three equal annual 
instalments with six per cent, interest from the day of sale, 
but to be credited with his proportion of the sales which had 
there been made, and which were to be divided among the 
said devisees.

On the 7th of June, 1803, Burdett Ashton, who was enti-
tled, in his own right, and that of his sister, to two-thirds of 
a distributive share, purchased from the executors property 
belonging to the estate, for the sum of $9,410.20; payable, 
one-third on demand, one-third on the 7th of June, 1805, and 
one-third on the 7th of June, 1806.

On the 12th of March, 1805, Ashton mortgaged to the ex-
ecutors three tracts of land in Jefferson county, Virginia, 
amounting in the whole to one thousand and seventy-six 
acres, to secure the payment of the purchase which he had 
made, as above stated.

On the 11th of March, 1806, the executors assigned the 
mortgage to Thomas Hammond, who was entitled to a full 
distributive share in right of his wife, and attached to the 
assignment the following memorandum : “ The executors are 
not to be made personally liable, in any respect, or on any 
*161 Pretense, *wherein, for, or by reason of the above as-

-* signment, and further, the within named Burdett 
Ashton, Jr., his heirs, executors and administrators, is to have 
credit for his proportion of $5,179.05, being the share of each 
legatee of said George Washington, of certain sales of real 
and personal estate made by the said executors, as well as for 
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the proportion of the sister of the said Burdett, as her attor-
ney in fact.”

As it was thought that the distributive shares of the said 
Ashton and Hammond, when added together, would not quite 
exhaust the debt due from Ashton to the executors, the latter 
took from Hammond, on the same day on which they made 
the assignment, a deed by way of mortgage, in which it was 
stipulated that Hammond should indemnify the executors, and 
also should pay to the executors whatever surplus might re-
main, after deducting Hammond’s and Ashton’s distributive 
shares from the amount of Ashton’s debt to the executors.

On the 2d of April, 1806, Hammond, being indebted to 
Smith, Calhoun & Co., of the city of Baltimore, in the sum 
of $5,604.64, assigned to them all his right to so much of 
the mortgaged premises as would be sufficient to satisfy 
the sum aforesaid. As speedily as possible, Smith, Calhoun 
& Co., obtained a decree in the high Court of Chancery, in 
Virginia, to foreclose Ashton’s mortgage, who, at the time of 
such foreclosure, was insolvent, and died so. The result of 
such sale is thus stated in the opinion of the Circuit Court, 
delivered in a subsequent stage of the cause:

The property mortgaged by Ashton, sold under decree for 
(nett proceeds) $3908.46.

The debts of Ashton was - - - - $9,410.20
He had a right to retain - - - - 3,452.70

The real amount of Ashton’s debt was - $5,957.50
Hammond’s claim was ----- 5,179.05

Amt. rec’dby Hammond’s mortgage to exrs. - $778.45

At some period between 1819 and 1823, the executors ad-
dressed a circular letter to each of the legatees, who had by 
this time become very numerous, expressing a desire to close 
their executorial duties, and stating that a difficulty existed 
in the mode of calculating interest. They say, “ there are but 
two *modes by which our objects can be attained—a p*- 7 
reference of the accounts to arbitration, or a suit; the *- 
former we should prefer, as most consonant with the injunc-
tion of our testator, if it were not attended by insuperable 
difficulties, on account of the dispersed situation of the lega-
tees, who consequently could scarcely be expected to agree 
upon the arbitrators; we therefore propose that the legatees 
should concur in instituting an amicable suit in chancery 
against us, to which we will immediately file an answer, and
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obtain an order of reference to the master, to adjust and re 
port the precise sum to which each legatee is entitled; which 
being done, we can proceed with safety to pay such sums as 
fast as the money comes to our hands.”

In 1823, the legatees, in conformity with the above sugges-
tion, filed a bill in the Circuit Court for the District of Co-
lumbia, which the executors immediately answered, admitting 
the existence of a balance to be distributed, and submitting 
to any decree which the court might think proper to pass. A 
special auditor was appointed to state the accounts of the 
parties.

In 1825, the executors filed a cross bill, alleging that all the 
parties were not in court, and praying that they might all be 
brought in. The proper proceedings were accordingly had as 
to the absentees, and in 1826 the Circuit Court passed a de-
cree directing the sums to be paid to the several legatees, with 
the exception of the administratrix of Thomas Hammond and 
of Burdett Ashton. The auditor stated the account of Ham-
mond upon two different principles; in one, giving him credit 
for $5,178.68, a distributive share, and charging him with 
$4,006.24, the gross amount of the proceeds of the mort-
gage sale; and bringing the executors in debt to Ham-
mond upwards of $4,000: in the other, giving him credit for 
the same sum, but charging him with the balance of the debt 
due by Ashton, bringing him in debt to the executors up-
wards of $2,000. The Circuit Court adopted the latter, and 
decreed that the administratrix of Hammond should pay to 
the executors the sum of $2,158.56, with interest on 1,127.27, 
the principal sum due, from the 1st day of June, 1824.

From which decree, the administratrix appealed to this 
court.

Coxe, for the appellant.
Jones, for the appellees.

$-| *Mr. Justice DANIEL delivered the opinion of the 
J court.

This is the case of an appeal from a decree of the Circuit 
Court of the United States, for the District of Columbia.

This suit was originally of an amicable character, and was 
instituted at the request of the executors of General George 
Washington, by the legatees under his will, with a view to a 
definitive settlement of the accounts of the executors and a dis-
tribution of the estate. Subsequently to its institution, a 
cross bill was filed by the executors for the purpose of cover-
ing some of the legatees, who had been omitted in the prior 
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proceedings, and the two causes were prosecuted and decreed 
upon as one suit. The facts out of which the questions now 
presented for consideration have arisen, are substantially the 
following:

General Washington, after having disposed of a portion of 
his estate, devised all the residue of his real and personal 
property to be sold by his executors, if it could not be equally 
and satisfactorily divided, and directed the proceeds to be di-
vided into twenty-three equal shares, and distributed by 
shares and parts of shares, amongst twenty-nine persons 
named, and others not named, but designated by a collective 
description. Amongst those having an interest in the estate 
was Mildred Hammond, the wife of Thomas Hammond, in 
whose right the appellant claims one share of the twenty- 
third part of the residue. After a previous distribution by 
the executors of $7,000, the amount arising from further sales, 
and remaining for distribution at the commencement of this 
suit, was near $120,000.

Several of the residuary legatees became purchasers at the 
sales made by the executors, some for more, others for less 
than their shares or parts of shares to which they were en-
titled. They gave securities for the amount of their pur-
chases, as other purchasers would have been required to do, 
with an understanding that their several shares of the estate, 
when ascertained, should be credited against the sales respec-
tively made to them.

Among those legatees who purchased to an amount exceed-
ing their shares was Burdett Ashton, who was entitled to one 
third of one share in his own right, and to one other third of a. 
share in right of a sister, together equal to two thirds of one 
twenty-third or full share of the residuum subject to distribu-
tion. This interest of Ashton was subsequently ascertained 
to be $3,425.20. *He purchased property in June, r*-|n 
1803, to the amount of $9,410.20, payable in three •- 
annual instalments; and for securing this debt, with interest 
from the date, executed to the executors a mortgage on the 
12th day of March, 1805.

Thomas Hammond (the husband of the legatee, Mildred 
Hammond) obtained from the executors an assignment of the 
mortgage from Ashton for the $9,410.20, and executed to 
them an obligation to account for any surplus which he 
might receive from Ashton’s mortgage, beyond the share of 
Mildred Hammond, amounting to $5,179.50 after crediting 
Ashton with two thirds of a share to which he was en-
titled. The consideration for the assignment to Hammond is 
stated to be “ one dollar in hand paid, but principally on ac-

Vol . i.—2 17
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count” of the share of his wife in the residue of General 
Washington’s estate; and they bargain, sell, and assign to the 
said Hammond, his heirs, &c., all the right, title, interest, 
estate, claim, and demand of the executors to the within- 
mentioned land and premises, and to the deed within men-
tioned. At the foot of the assignment is a memorandum, 
“that the executors are not to be personally liable in any 
respect, or on any pretence, for or by reason of the above 
assignment,” and further, “that the within named Burdett 
Ashton, his heirs, &c., shall have credit for his proportion, and 
for the proportion of his sister,” in one share of the residuum 
of the estate, &c.

Within less than a month after receiving an assignment 
from the executors, Hammond assigned Ashton’s mortgage to 
Smith, Buchanan and Calhoun, in consideration of a debt due 
from him to them. These last assignees filed their bill in the 
Supreme Court of Chancery in Virginia to foreclose Ashton’s 
mortgage, and to this bill the executors of Washington were 
made parties defendants. In their answer these executors 
admit the interests of Hammond and Ashton in the estate of 
their testator, the assignment by them to Hammond of Ash-
ton’s mortgage, and they ask nothing on their own account 
except this, that as certain funds of the estate upon the basis 
of which Ashton’s proportion had in part been calculated, 
might turn out to be unavailable, he, Ashton, might be re-
quired to indemnify the executors against such a contingency.

The settlement of Ashton’s account having been by the 
*901 Court of Chancery referred to the master, a large bal-

J ance was reported *as due from Ashton on the mort-
gage, after allowing him a credit for his own and his sister’s 
shares of a legatee’s proportion. The court decreed a fore-
closure of the mortgage, and a sale of the mortgaged premises 
to raise the balance due from Ashton. The sale made under 
the decree produced a sum considerable less than the amount 
of the debt from Ashton to the executors of Washington.

In the record in this cause are found accounts stated under 
orders of the Circuit Court between the executors of Wash-
ington and the distributees, under the will of their testator. 
In the account of Burdett Ashton, after crediting him with 
the proceeds of the mortgage sale, a balance is struck against 
him of $6,197.70. The account with Hammond is stated under 
two aspects; under the first, in which he is charged with the 
net proceeds only, of Ashton’s mortgage, he is a creditor, by 
the sum of $4,084.30; under the second, in which Hammond 
is charged with the entire balance due from Ashton, without 
regard to the actual proceeds of the mortgage he is made a 
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debtor. The Circuit Court, upon the hearing of this cause, 
being of the opinion that Hammond was absolutely bound to 
the executors of General Washington for whatever amount 
the mortgage debt of Ashton exceeded the share of Mrs. 
Hammond as a legatee, notwithstanding the failure of the 
mortgaged premises to produce the amount of the debt for 
which they were pledged; decreed, in conformity with the 
second statement of the master of Hammond’s account (No. 
11), that the administratrix of Hammond, out of the assets 
in her hands to be administered, should pay to the executors 
of George Washington the sum of $2,158.56, the balance ap-
pearing to be due to them by statement No. 11, with interest 
on $1,027.27, the principal sum due from the 1st day of June, 
1824.

The basis of the above decree of the Circuit Court—and it 
is the foundation on which the argument for the appellees has 
been conducted—is the assumption, that Hammond, in taking 
an assignment of Ashton’s mortgage from the executors of 
Washington, undertook to guaranty the sufficiency of the 
mortgage subject to extinguish the amount for which that 
subject was pledged, and bound himself absolutely to be ac-
countable for that entire sum.

It is difficult to reconcile such a course on the part of r*o-| 
Hammond *with rules of common prudence or proba- 
bility, nor can a claim to power in the executors to make such 
an exaction upon Hammond be viewed as consistent with fair-
ness, or as called for by any obligation incumbent upon these 
executors. Hammond knew, when he took the assignment of 
Ashton’s mortgage, that he was entitled to $5,179.50, admitted 
by the executors to be in their hands, or within their control. 
This is apparent, and is expressed both in the memorandum 
required by the executors to be appended to their assignment 
of Ashton’s mortgage, and in the separate instrument of in-
demnity executed to the executors by Hammond, upon his 
receiving that assignment. Under such circumstances, what 
rational inducement could exist on the part of Hammond for 
binding himself for the solvency of Ashton, or for substitut-
ing himself with the executors as a debtor in Ashton’s place 2 
The court can perceive no such inducement, nor can recognize 
any right in the executors to require any thing of this kind, 
with a full knowledge, on their part, of Hammond’s interest 
in the estate, and with an admitted fund in their hands for its 
satisfaction. They had no power to impair in any degree his 
claim upon them, nor to impose a mean for its payment, less 
certain and safe than the assets acknowledged by them to be 
adequate. It is laid down by the Circuit Court, and insisted 
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on in the argument here, that the terms of the assignment to 
Hammond, as well as those of the instrument of indemnity 
given to the executors upon receiving that assignment, consti-
tute an agreement that Hammond should be unconditionally 
bound for Ashton’s debt. We have shown that this conclu-
sion is in accordance neither with prudence nor probability, in 
the transactions of life—that it was not sustained by any 
duty, or even by fairness on the part of the executors; let us 
see how far it is warranted by the language of the instruments 
referred to as amounting to express and positive contract. In 
the written assignment to Hammond, this is the language 
used: “ Have bargained, sold, assigned, &c., all the right, title, 
&c., in and to the within-mentioned land and premises, and 
the deed within mentioned,” &c. Such terms were indispen-
sable in that assignment, in order to give to Hammond con-
trol of the mortgage, either for its enforcement in his own 
*09-1 behalf or for its transfer to others; nothing is said, in

J terms, in this assignment, about the debt intended *to 
be secured by the mortgage, neither in relation to any full 
equivalent for it, received by Hammond, which should bind 
him for it in toto, nor in relation to any entire and absolute 
transfer of it by the executors; and this surely was the place 
in which such terms, or conditions, if they really belonged to 
the contract, should have been expressed. The view here 
presented is fortified by the instrument of indemnity executed 
by Hammond to the executors contemporaneously with the 
assignment by the latter to him of Ashton’s mortgage. This 
instrument of indemnity, after reciting that the executors had 
assigned, &c., a deed due them from Ashton, specifying no 
sum, no debt in numeris; after reciting too that Ashton was 
entitled to a portion of the assets, proceeds thus: “And 
whereas it is supposed that the amount of the said debt due 
from Burdett Ashton, after making the discounts aforesaid, to 
which he may be entitled, will exceed the said sum of 
$5,179.50, due to the said Thomas Hammond, as agreed; for 
which excess, the said Thomas Hammond is willing to give 
security; now if the said Thomas Hammond shall well and 
truly pay, &c., such sum as the debt due from the said Bur-
dett Ashton, shall exceed,” &c. This portion of the instru-
ment, beginning, “ whereas it is supposed that the amount of 
the debt due from Ashton, after making the discounts to 
which he is entitled,” &c., forcibly elucidates the meaning 
and objects of the parties to that contract. The amount of 
Hammond’s interest in the estate, the amount too of Ashton’s 
debt to the executors, and of the portion claimed in his own 
right, and in right of his sister, were all known. With regard 
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to these, then, there was no uncertainty. The supposition, 
therefore, expressed in this instrument could have no applica-
bility to matters thus ascertained; that supposition could have 
been designed to apply only to the contingency of the mort-
gage subject producing a sum greater than the distributive 
share of Hammond in the estate; in which event, he was to 
be responsible for the excess, and for nothing beyond it. This 
provision cannot be correctly interpreted as binding Ham-
mond, however inadequate the mortgage subject might prove 
to meet his share of the assets, to carry into the estate and 
pay to the executors a sum he never had received, and which, 
from the nature of things, he could not possibly receive; 
in other words, to pay to these executors his own [-#90 
*money. Upon taking an assignment of Ashton’s L 
mortgage, Hammond was bound for good faith and ordinary 
diligence in prosecuting it. These obligations appear to have 
been fulfilled, for the executors who were made parties to the 
suit for foreclosure take no exception to any thing that had 
been done or omitted in reference to the security they had 
transferred.

This court, therefore, while it will not decree against the 
executors the difference between the proceeds of Ashton’s 
mortgage and the distributive share of Hammond, as stated 
in the report of the master, is very clear that Hammond can 
upon no correct principle be held responsible to the executors 
for the difference between those same proceeds and the amount 
of the debt due from Ashton, which the mortgage was de-
signed to secure; and that in decreeing against the adminis-
tratrix of Hammond for that difference, the Circuit Court has 
committed an error for which its decree should be reversed.

This court doth accordingly reverse the decree of the Cir-
cuit Court, with costs, and remand this cause thereto, to be 
proceeded in conformably to the principles of this decision.

order .
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
District of Columbia, holden in and for the county of Alex-
andria, and was argued by counsel. On consideration where-
of, it is now here ordered, adjudged and decreed by this court, 
that the decree of the said Circuit Court, in this cause, be and 
the same is hereby reversed with costs, and that this cause be 
and the same is hereby remanded to the said Circuit Court, 
with directions to proceed therein conformably to the opinion 
of this court.
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*The  United  States , Appellants , v . Domingo  Acos ta . 
Appellee .

The certifi e of the secretary of the Spanish governor of Florida is prima 
facie evidence of the existence of a grant of land.1

The Spanish governor had authority to issue such a grant.
In the case of a grant made before the 24th of January, 1818, it is valid, al-

though the survey was not made until after that day, provided the survey 
was made before the exchange of flags.2

It is not a good objection to such a grant that the metes and bounds were not 
set forth.

The  facts in this case are fully set forth in the opinion of 
the court.

It was submitted, by Mr. Legare, the attorney-general, with-
out argument, on the usual objections assigned, pro forma, for 
error.

Mr. Justice CATRON delivered the opinion of the court.
This is an appeal from the decree of the Superior Court of 

East Florida, confirming eight thousand acres of land to Do-
mingo Acosta, under the acts of congress for the adjustment 
of land-claims in Florida.

The claim is founded on an alleged petition of Acosta, 
dated May 2, 1816, and a decree of Governor Coppinger 
thereon, dated the 20th day of the same month and year. 
The petition (record 8) sets forth: That by the certificates 
which he presented, signed by the commandants of Fernan-
dina, who had governed it successively since 1808, his excel-
lency would be informed that he had been a permanent resi-
dent of the said town, engaged all the while in commerce, and 
had served (in all that had offered itself) the wishes of the 
government for the good of the province; and that he had 
been particularly prompt with his person, his funds, and his 
influence, for the defence, the support, and the advancement 
of the town; and that he had at no time had any stipend, 
recompense, or remuneration, of his expenses, supplies, and 
losses, and had refrained from importuning the government 
with solicitations. He therefore prayed for a grant in prop-
erty, of eight thousand acres; but as he was ignorant of the 
lands that were vacant, and desirous to avoid interference and

1 See United Statesv. Clarke, 8 Pet., son, 16 Pet., 196; Same v. Power's 
436; Same v. Wiggins, 14 Pet., 325; Heirs, 11 How., 570; Same v. Lynde, 
Same v. Rodman, 15 Pet., 130; Same 11 Wall., 632.
v. Delespine, Id., 226; Same v. Han- 2 See Waring v. Clarke, 5 How., 475. 
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dissensions with any person, he further prayed his excellency 
would be *pleased to grant them at the places where r*or 
the surveyor-general might survey them as vacant L 
lands!

The decree (record 8) states, that “ in virtue of the certifi-
cates which this party presents, and it being the will of the 
sovereign that the merits of his subjects should be rewarded, 
the lands solicited in this instance are granted, with special 
charge to the surveyor-general to survey them to him without 
injury, to third persons.”

The originals of the petition and decree were not produced 
in evidence, neither are they to be found in the archives at 
St. Augustine. A certified copy, dated 24th June, 1816, 
under the hand of Thomas de Aguilar, secretary of the govern-
ment, stated to be faithfully drawn from the original in his 
office, was alone offered, and was objected to on the part of 
the appellants.

The appellee also offered the following plats and certificates 
of survey, purporting to be made by George J. F. Clarke, sur-
veyor-general of the province:

No. 1. Dated 12th January, 1818, for one thousand acres of 
land, on Bowlegs’ old plantation, and situated northwardly 
and contiguous to the same Bowlegs’ prairie, westward of 
Payneston.

No. 2. Dated 15th January, 1818, for one thousand five 
hundred acres of land, in the hammock called Jobbin’s ham-
mock, southwestwardly of the road called Ray’s trail, leading 
from the natural bridge of the Santa Fe, to the point of 
Alachua called Hogtown.

No. 3. Dated 14th February, 1818, for one thousand five 
hundred acres of land, northward of Dunn’s creek, running 
from Dunn’s lake to the river St. John.

No. 4. Dated 20th January, 1820, for four thousand acres 
of land, on the west side of Indian river, and at a place called 
Flounder creek.

After hearing testimony as to the manner in which muni-
ments of title were kept in the archives at St. Augustine, the 
court made a decree confirming the four several tracts of land 
to the claimant, from which decree the present appeal is taken.

On the part of the United States, it was contended that the 
said decree ought to be reversed, on the following grounds:

1. That there is not sufficient evidence to show that Gov-
ernor Coppinger ever made the alleged concession or grant.

*2. That if Governor Coppinger made such a grant, r*op 
it was made without authority. L

3. That there is no description whatever in the said pre-
23
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tended grant of the lands alleged to be granted, and no valid 
survey could be made so as to sever any lands from the public 
domain.

4. That there is no evidence of the surveys.
The foregoing statement, offered on the part of the United 

States, presents the facts of the case; and the objections to 
the decree below.

In answer to the first, that there is not sufficient evidence 
the grant was made, we refer to the case of Wiggins, 14 Pet., 
334, which determines that the official certificate of the sec-
retary Aguilar was prima facie proof of the existence of the 
original grant at the date when the copy was made; and of 
its contents.

In this case, Alveraz proves the certificate of the secretary 
genuine, and that he was in office at the date of the certifi-
cate. It was in proof that no original could be found in the 
proper office where it should be on file. This was sufficient 
to let in a copy; and there being no proof to contradict, or 
impair the force of Aguilar’s certificate, the court below prop-
erly held, that the grant had been made by Governor Cop-
pinger.

To the second objection, it- is sufficient to say—that the 
governor, as the king’s deputy, was the sole judge of the 
merits on which the claim is founded, and had undoubted 
power to reward the merits of the grantee; so this court has 
held in many cases.

3. Although there is no description of any place where the 
land granted shall be located, in the governor’s decree; still 
it was binding so far as it went. The surveyor-general was 
ordered to survey the lands solicited, on places vacant, and 
without injury to third persons. The acts of this subordinate 
officer came in aid of the decree; he had the authority con-
ferred to sever the land granted from the public domain: had 
he done so before the 24th of January, 1818, then there could 
be no doubt the grantee took title to the particular lands; be-
cause, up to this date, all grants made by the King of Spain, 
in whatever form, are recognized as valid by the articles of the 
treaty. The difficulty in this case is, that two of the surveys 
were made after the 24th of January, 1818: and, did the 
grant take effect from the date of the surveys, then, by the 
*271 stipulations of the 8th article, *it would be void. This

•J question was first presented in Sibbald’s case, 10 Pet., 
321. It was thought by this court, that the 8th article of the 
treaty operated on grants made by the governor after the 24th 
of January, 1818, but not on the subordinate acts of the sur-
veyor in giving effect to the grant; and that surveys could be
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made at any time before the change of flags between this gov-
ernment and that of Spain. Still, had that officer failed to 
make the surveys, the grant would not be binding on this 
government. We followed the case of Sibbald in that of 
Clarke v. Atkinson, at the last term, 16 Pet., 231. This con-
struction was given to the 8th article of the treaty, in a spirit 
of liberality to this description of claimants, who could not 
be held justly responsible for the delays of the surveyor-gen-
eral ; and because the incipient claim, by the governor’s de-
cree, was not cut off by the treaty. The surveyor-general 
having executed the governor’s decree, we are of opinion that 
the surveys made after the 24th of January, 1818, as well as 
those made before that date, are valid. That there are sev-
eral surveys is no objection to their validity; the decree in 
this case obviously so contemplated.

4. It is objected, that no sufficient evidence is furnished by 
the record that the surveys were made. The cause was first 
submitted to the court below, in 1834; then the two surveys 
last made were objected to and admitted by the court. The 
judge continued the cause on his own motion for further 
proof, and it stood over on continuances until 1840, when the 
four surveys were read without objection. We think the 
proofs authorized the decree, and order that it be affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Superior Court for the District of East Flor-
ida, and was argued by counsel. On consideration whereof, 
it is now here ordered, adjudged, and decreed by this court, 
that the decree of the said Superior Court in this cause be 
and the same is hereby affirmed, in all respects.

* Josep h  W. Walsh , Admi nis trator  of  Wtt .lt  am  Rector , 
DECEASED, V. THE UNITED STATES. [*28

Thi s case came up, by writ of error, from the Circuit 
Court of the United States, for the District of Missouri.

On the motion of the attorney-general, of counsel for the 
defendant in error in this cause, the plaintiff in error having 
been three times solemnly called by the marshal to come into 
court aiid prosecute this writ of error and failing to do so: It 
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is thereupon now here considered, ordered, and adjudged, by 
this court, that this writ of error to the Circuit Court of the 
United States, for the district of Missouri, be and the same is 
hereby dismissed.

Walte r  Smi th , John  Carter , William  S. Nich ols  and  
others , sur vivor s of  Clement  Smith , decea sed , 
Plai nti ff s  in  Error , v . Dennis  Condry .

When a collision of vessels occurs in an English port, the rights of the parties 
depend upon the provisions of the British statutes then in force ; and if 
doubts exist as to their true construction, this court will adopt that which is 
sanctioned by their own courts.1

By the English statutes as interpreted in their courts, the master or owner of 
a vessel, trading to or from the port of Liverpool, is not answerable for dam-
ages occasioned by the fault of the pilot.2

The actual damage sustained by the party at the time and place of injury, and 
not probable profits at the port of destination, ought to be the measure of 
value in damages, in cases of collision as well as in cases of insurance.3

By whose fault the accident happened, is a question of fact for the jury, to be 
decided by them upon the whole of the evidence.

This  case came up, by writ of. error, from the circuit court 
of the United States, for the District of Columbia, and was 
argued at January term, 1842. The court held it under a 
curia advisare vult, and pronounced their decision at the pres-
ent term.

The facts in the case were these:
The plaintiffs in error, who were also plaintiffs in the court 

*9q -i below, were the owners of a vessel called the Francis
-I Depau, *which was lying in the port of Liverpool, on 

the 15th day of February, 1838, loaded and ready for sea. The

1 Applied . The John Bramall, 10 8 Conside re d Overr ule d . The
Ben., 503. Followed . The China, Morning Star, 4 Biss., 72. Rel ied  
7 Wall., 64 ; The Halley, L. R., 2 Ad. on  in dissenting opinion, Williamson 
&E.,3. Limi te d . The Avon, Brown v. Barrett, 13 How., 113. Cit ed . 
Adm., 181. Waring v. Clark, 5 How., 503 ; The

2 For a further discussion of the Liv- Scotland, 15 Otto, 36. See The Amia-
erpool Pilot Act, see The China, 7 ble Nancy, 3 Wheat, 560 ; The Ocean 
Wall., 53, where the rule under the Queen, 5 Blatchf., 493.
New York statute is held to be that But the market value of the use of
while the master is compelled by force the vessel during the time necessary to
of the act to take a pilot, that fact make repairs may be recovered, Wil-
does not exonerate the vessel from liamson v. Barrett, 13 How., 101. S. P. 
liability to respond for torts done by The Narragansett, 1 Blatchf., 211 , 
it, though the result wholly of the Olc., 388; The Rhode Island, 2 Blatchf. 
pilot’s negligence. See also Bussy n . 113 ; Olc., 505 ; The May flow er, Brown 
Donaldson, 4 Dall., 206, and the cases Adm., 376 ; Swift v. Brownell, 1
cited in the note ; also note on page Holmes, 467 ; 1 Pars. Maritime Law, 
207. 204 n (2).
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barque Tasso, owned by the defendant, in coming out of the 
docks, ran foul of the Francis Depau and occasioned considera-
ble damage. A suit was brought in consequence, and upon 
the trial the verdict of the jury was for the defendant. The 
following bills of exception were taken by the plaintiffs, upon 
which the case was brought up.

Plaintiffs’ first bill of exceptions:
In the progress of this cause, the plaintiffs having offered 

evidence to prove that on the 15th of February, 1838, the 
barque Tasso, the property of defendant, in coming out of 
the dock at Liverpool, on her way to sea in the prosecution of 
her homeward voyage to the United States, ran foul of and 
occasioned damage to the Francis Depau, a ship belonging to 
plaintiffs, and inflicted damage and injury upon the vessel of 
the said plaintiffs; and having further given evidence tending 
to prove that said collision was the result of unskilful man-
agement on the part of the Tasso.

The defendant gave in evidence the statutes of 37 Geo. 3, c. 
78; 52 Geo. 3, c. 39, and 6 Geo. 4, c. 125; and further proved 
that there was on board the Tasso, at the time of her moving 
from the dock and until after said collision, a regularly licensed 
pilot of said port of Liverpool; that the said vessel was under 
the management and direction of said pilot, and that the di-
rections and orders of said pilot were followed and obeyed on 
board said vessel, the Tasso; that the master of the Tasso was 
not on board her during the time of her moving from said 
dock into the river; and that such absence of the master was 
usual and customary on such occasions.

The defendant upon said evidence prayed the court to instruct 
the jury, that by the true construction of the statutes of Great 
Britain, 37 Geo. 3, c. 78; 52 Geo. 3, c. 39, and the 6 Geo. 4, 
c. 125, produced on the trial, the defendant is not responsible 
to the plaintiffs in this action for any damage occasioned by 
the default, negligence, or unskilfulness of the pilot proved 
to have been on board the Tasso; which opinion the court 
gave as prayed, to which the plaintiffs, by their counsel, ex-
cepted. r*30

*Plaintiffs’ second bill of exceptions.
In the trial of this cause the plaintiffs produced a competent 

witness, and offered to prove that the ship of the plaintiff, 
mentioned in the declaration, at the time of the injury com-
plained of, was loaded with salt and ready to sail for the 
Georgetown market, and that if the ship had then sailed she 
would in due course have arrived in Georgetown (as was in-
tended when her lading was taken in) in due time for the sale 
of the cargo at the fishing season of the Potomac river, when
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there is a great demand for salt; and that the loss occasioned 
by the injury in the delay of the vessel, preventing her arrival 
till after the fishing season, as she was compelled to unload 
and take in another cargo of salt, amounting to between 10 
and 11 cents per bushel, making the loss in the whole cargo 
$2,101.20, and contended that they should be allowed to give 
this evidence and to recover damages for the said loss, estima-
ting the salt by the price at Georgetown in the fishing season 
when the vessel would have arrived.

But the court refused to allow the said evidence to be given 
by the plaintiffs, to which the plaintiffs, by their counsel, ex-
cepted.

Plaintiffs’ third bill of exceptions.
And the plaintiffs having, after the foregoing evidence, far-

ther offered evidence to prove that it is the usage of vessels 
coming out of the docks of Liverpool into the river to have 
their anchors slung in a tackle ready to be thrust over the 
bows, and in a situation to be dropped immediately on passing 
through the lock connecting the dock with the basin, and be • 
fore passing from the latter into the river; that the anchor 
was not put over the bow nor attempted to be so done in the 
present case, on board the Tasso, until this vessel had passed 
into the river and was approaching the Francis Depau; and 
the defendant having offered in evidence the deposition of 
Frederick Lewis to prove that the Tasso, in passing from the 
basin through the piers thereof into the river had the said ves-
sel in check by a hawser extending therefrom to one of the 
said piers, which hawser parted as the vessel cleared the pier 
head, and that the fish penant or tackle suspending the anchors 
of said vessel broke in the attempt to get them over the bow 
of the vessel as aforesaid, and they thereupon fell upon the 
deck of the vessel; and the plaintiffs having further offered

1 evidence by the pilot of the Francis Depau, to prove that
J defendant’s *vessel appeared badly furnished, and that 

the mate thereof (the master being absent) at the time, de-
clared that he had not a rope on board fit to hang a cat.

And in a further trial of this cause, the plaintiffs, after the 
depositions for the plaintiffs and defendant were read, having 
offered evidence to show that in the management of a vessel 
when the fish tackle breaks, and it is important that the an-
chor should be thrown out, that it ought to be and can be ac-
complished in a short time by fixing another rope by a strop 
to the anchor and heaving it over the bows, and that such new 
fixture can be applied in a minute or two.

And the defendant having offered the following prayer— 
“ That if the jury shall believe from the evidence that the 
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collision between the Tasso and the Francis Depau was occa-
sioned by the breaking of her hawser and fish tackle, yet, from 
the said facts, the jury are not warranted in inferring that the 
said vessel, the Tasso, at the time of her sailing, was unsea-
worthy.”

The court gave the instruction as prayed, to which the 
plaintiffs, by their counsel, excepted. And the plaintiffs then 
prayed the court to instruct the jury, that if they believed 
from the evidence that the collision took place as above stated, 
then such breaking of the said hawser and tackle is no excuse 
for the collision on the part of the defendants; which the court 
refused, to which refusal also the plaintiffs excepted.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case arises from a collision in the port of Liverpool, be-
tween the barque Tasso, and the ship Francis Depau, in which 
the latter sustained considerable injury. The vessels were 
both Ame 'can; the Francis Depau being owned by the plain-
tiffs in error, and the Tasso by the defendant.

It appears from the evidence, that at the time the accident 
happened, the Tasso was in charge of a regular pilot, leaving 
the Prince’s dock on her homeward voyage; and the Francis 
Depau was at anchor in the harbor, laden with salt, and 
ready to sail. And in order to prove that the injury arose 
from the unskilful management of the Tasso, the plaintiffs 
offered in evidence that it is the usage of vessels coming out 
of the docks of Liverpool into the river, to have their [-#99 
anchors slung in tackle, ready to be *thrust over the 
bows, and in a situation to be dropped immediately on passing 
through the lock which connects the dock with the basin, and 
before passing from the latter into the river; and that the an-
chor of the Tasso was not put over the bow, nor was it at-
tempted to be done, until she had passed into the river, and 
was approaching the Francis Depau.

The defendant then offered testimony to show that in pass-
ing from the basin, between the piers into the river, the Tasso 
was held in check by a hawser fastened to one of the piers, 
but that the hawser broke just as the vessel cleared the pier 
head; and the pilot perceiving that she was approaching the 
plaintiffs’ ship, thereupon gave orders to get an anchor ready. 
The anchors were accordingly fixed as soon as possible, in the 
manner that is customary in going out of the port; and an 
attempt was made to get one of them over the side, but the 
tackle broke, and both anchors fell on deck, and the vessel 
struck the Francis Depau, and thereby occasioned the injury
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for which this suit is brought; that every thing was done on 
board the Tasso, according to the directions of the pilot, and 
every effort made to prevent the collision; but that it was 
blowing fresh, and the tide setting towards the plaintiff’s ship, 
and the Tasso would not mind her helm.

To rebut this testimony, the plaintiff offered in evidence, by 
the pilot, that the defendant’s vessel appeared to be badly fur-
nished, and that at the time the accident happened, the mate 
who had charge of her under the pilot, (the master being ab-
sent,) declared that he had not a rope on board fit to hang a 
cat; and further offered in evidence, that where the fish tackle 
breaks, and it is important that the anchor should be thrown 
out, it can be accomplished in a minute or two, by fixing an-
other rope by a strop to the anchor, and heaving it over the 
bows.

At the trial, several exceptions were taken by the plaintiffs 
to different instructions given by the court to the jury; and 
the verdict and judgment in the circuit court having been in 
favor of the defendant, the case has been brought here for re-
vision by a writ of error sued out by the plaintiffs. We pro-
ceed to examine the directions excepted to, in the order in 
which they appear in the record.

Upon the evidence above stated, the defendant asked the 
*qqi  court to instruct the jury that under the statutes of 

J Great Britain, of *the 37 Geo. 3, c. 78; 52 Geo. 3, c. 
39, and 6th of Geo. 4, c. 125, the defendant was not res 
ponsible for any damage occasioned by the default, negligence, 
or unskilfulness of the pilot. The court gave this instruction, 
and that is the subject of the first exception.

The collision having taken place in the port of Liverpool, 
the rights of the parties depend upon the provisions of the 
British statutes, then in force; and if doubts exist as to their 
true construction, we must of course adopt that which is sanc-
tioned by their own courts.

The 52 Geo. 3, mentioned in this exception, is a general act 
for the regulation of pilots and pilotage, within the limits 
specified in the law, and requires the masters of vessels 
under a certain penalty to take a pilot, and provides that no 
owner or master shall be answerable for any loss or damage, 
nor be prevented from recovering on any contract of insurance, 
by reason of any default, or neglect on the part of the pilot. 
But this statute did not repeal the previous one of 37 Geo. 3, 
for the regulation of pilots conducting ships into and out of 
the port of Liverpool; and the last-mentioned law required 
the master to pay full pilotage to the first who should offer his 
services, whether he was employed or not. This act did not, 
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however, impose any penalty for refusal; and. contained no 
clause exempting the master and owner from liability for loss 
or damage arising from the default of the pilot, where one was 
taken on board.

Upon these acts of Parliament, the Court of King’s Bench 
held, in the case of Caruthers v. Sydebotham, 4 Mau. & Sei., 77, 
that the master or owner of a vessel trading to and from the 
port of Liverpool, was not answerable for damages occasioned 
by the fault of the pilot. But in the case of the Attorney- Gren- 
eral v. Case, 3 Price, 302, the same question was discussed in 
the argument before the Court of Exchequer, and it appears to 
have been the opinion of that court, that the master and. owner 
were liable in the same manner as if the pilot had not been on 
board.

The question, it is true, did not necessarily arise in the last- 
mentioned case, for the vessel was at anchor in the river Mer-
sey when the disaster happened; and a vessel at anchor was 
not bound to have a pilot on board. If in that situation the 
master thought proper to employ one, the pilot was undoubt-
edly his agent, and consequently he was responsible for . 
his acts. But in *deciding the case, the court expressed 
their opinions on the two statutes of Geo. 3, before mentioned, 
in cases where pilots were required to be on board; and held 
that the provisions of the 52 Geo. 3, exempting masters and 
owners from liability, did not extend to cases embraced by the 
local pilot act for Liverpool, and strongly intimated that there 
was a distinction between the obligation to take a pilot under 
a penalty, and the obligation to pay full pilotage to the first 
that offered, whether he was taken or not.

Since these decisions were made in the King’s Bench and 
Exchequer, the 37th Geo. 3 has been repealed by the 5th of 
Geo. 4, and the 52 Geo. 3 has been repealed by the general 
pilot act of the 6th of Geo. 4; and these two statutes of Geo. 
4 were the laws in force at the time of the collision in ques-
tion. But although some changes were made in the Liverpool 
pilot act in the first mentioned statute, and in the general 
pilot law by the second, yet in regard to the subject now 
under consideration, these two statutes are the same in sub-
stance with the preceding ones which they respectively re-
pealed ; and the adjudged cases above mentioned apply with 
the same force to the question before us, as if they had been 
made since the passage of the acts of Geo. 4.

Tn determining, however, the true construction of these acts 
of Parliament, we are not left to decide between the conflict-
ing opinions of the King’s Bench and Court of Exchequer. 
The same question has since, on more than one occasion,
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arisen in the British Court of Admiralty, and the decision in 
the King’s Bench has been constantly sustained; and we 
presume it is now regarded as the settled construction of 
these pilot acts. Abb. on Ship. (Shee’s edit.), 184, n. (z) ; 
The Maria, 1 Rob. Adm., 95; The Protector, 1 Rob. Adm., 
45; The Diana, 1 Rob. Adm. We think, therefore, that the' 
circuit court was right in the first instruction given to the 
jury.

The second also is free from objection. The question there 
was as to the rule of damages in case the plaintiffs should 
show themselves entitled to a verdict. They offered to prove 
that if the ship had not been prevented from sailing by the in-
jury complained of, she would in due course have arrived in 
Georgetown (as was intended when the lading was taken in) 
*ok -i in time for the sale of her cargo at the fishing season in

J the Potomac river, when *there is a great demand for 
salt; that the injury delayed her, and prevented her arrival 
until the season was over, and thereby made a difference of 
ten or eleven cents per bushel in the value of the salt at her 
home port, and occasioned a loss upon the cargo of $2,101.20. 
The defendant objected to this testimony, and the court re-
fused to admit it.

It has been repeatedly decided in cases of insurance, that 
the insured cannot recover for the loss of probable profits at 
the port of destination, and that the value of the goods at the 
place of shipment is the measure of compensation. There can 
be no good reason for establishing a different rule in cases of 
loss by collision. It is the actual damage sustained by the 
party at the time and place of the injury that is the measure 
of damages.

The third and last exception was taken to an instruction 
given upon the prayer of the defendant, and also to the refusal 
of the court to give a direction asked for by the plaintiffs. 
The defendant prayed the court to instruct the jury, that if 
they believed that the collision was occasioned by the break-
ing of the hawser and fish tackle, yet from those facts the jury 
were not warranted in inferring that the Tasso at the time of 
her sailing was unseaworthy; which direction the court 
gave. And thereupon the plaintiff prayed the court to instruct 
the jury, that if they believed the collision took place as above 
stated, then such breaking of the hawser and tackle is no ex-
cuse for it on the part of the defendant; and this direction the 
court refused to give.

Now these two prayers involve the same principles, and are 
both liable to the' same objections. By whose fault the acci-
dent happened was a question of fact to be decided by the jury 
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upon the whole evidence before them. And the error in the 
prayer on the part of the plaintiffs, as well as that offered by 
the defendant, consists in this, that it sought to withdraw 
from the jury the decision of the fact, and asked the court to 
instruct them, as a matter of law, upon the sufficiency or in-
sufficiency of certain evidence offered to prove it; and both 
prayers are still more objectionable because each of them 
asks the instruction upon a part only of the testimony, leaving 
out of view various other portions of it which the jury were 
bound to consider in forming their verdict. If the collision 
was the fault of the pilot alone, then the owners of the 
Tasso are not answerable. But if it was altogether
*or in part caused by the misconduct, negligence, or L 
unskilfulness of the master or mariners, the owner is liable. 
And if the equipments and tackle were in this case insufficient, 
and not as strong and safe as those ordinarily used for such 
vessels in such cases, and thereby rendered the care and skill 
of the pilot unavailing, it was undoubtedly the fault of the 
master or owner; and is equally inexcusable as the omission 
to provide a competent crew. And it was for the jury upon 
the whole evidence to say whether it was the result of acci-
dent, arising from strong wind and tide, against which ordi-
nary skill and care could not have guarded; or the fault of 
the pilot; or the misconduct, negligence, or unskilfulness of 
the crew; or the insufficiency of the hawser, ropes, or equip-
ments with which the vessel was furnished. In the two first 
instances the owner of the Tasso is not answerable; in the two 
latter he is. The court, therefore, were right in refusing the 
direction asked for by the plaintiffs, but erred in giving the 
one before mentioned at the request of the defendants. And 
for this reason the judgment of the circuit court must be re-
versed.

ORDER.

This cause came on to be heard on the transcript of the rec-
ord from the Circuit Court of the United States, for the Dis-
trict of Columbia, holden in and for the county of Washing-
ton, and was argued by counsel. On consideration whereof, 
it is now here ordered and adjudged by this court, that the 
judgment of the said circuit court in this cause be and the 
same is hereby reversed, with costs, and that this cause be and 
the same is hereby remanded to the said Circuit Court, with 
directions to award a venire facias de novo.
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*Rich ard  B. Alexander , Plain tiff  in  erro r , v . Mos es  
Graham , Defend ant  in  error .

In  error to the Circuit Court of the United States for the 
District of Columbia, in and for the county of Washington.

The plaintiff in error having filed an order in writing, di-
recting the clerk to dismiss this suit, it is thereupon now, 
here, considered, ordered, and adjudged by this court, that 
this writ of error be and the same is hereby dismissed with 
costs.

Lessee  of  John  Mercer , and  Mary  Scott  Merc er , his  
wife , Plaintif fs  in  error , v . Willia m Car y  Selden , 
Defend an t .

The statute of limitation of Virginia, passed in 1785, barred the right of entry, 
unless suit was brought within twenty years next after the cause of action 
accrued. The savings are infancy, coverture, &c., and such persons are 
barred if they do not bring their action within ten years next after their 
disabilities shall be removed.1

The circumstances Under which the defendant held in this particular case, 
constitute an adverse possession.’2

Disabilities which bring a person within the exceptions of the statute cannot 
be piled one upon another; but a party, claiming the benefit of the proviso, 
can only avail himself of the disability existing when the right of action 
first accrued.3

The general rule of law is, that there must be an entry during coverture, to 
enable the husband to claim a tenancy by the curtesy.4

Thi s  case was brought up by writ of error from the Circuit 
Court of the United States for the eastern district of Virginia.

The facts in the case are stated in the commencement of

1 Foll owed . Hogan v. Kurtz, 4 3 Rich. (S. C.), 438; McFarland v. 
Otto, 779. Cit ed . DeMille. Moffat, Stone, 17 Vt., 165.
49 Mich., 130. But where there are two or more

2 See Withers v. Jenkins, 14 So. Car., coexisting disabilities in the same per- 
612. son when his right of action accrues,

3 S. P. Thorp v. Raymond, 16How., he is not obliged to act until the last 
247; Doe v. Barksdale, 2 Brock., 436; is removed. Sims v. Everhardt, 12 
Den v. Richards, 3 Greene (N. J.), Otto, 310; 1 Morr. Tr., 18, citing this 
347; Jackson y. Wheat, 18 Johns. (N. case.
Y.), 40; Bradstreet v. Clarke, 12 4 Otherwise as to wild lands, Davis
Wend. (N.Y.), 602; Starke v. Starke, v.- Mason, 1 Pet., 503, 506; Barr v.

Galloway, 1 McLean, 476.
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the opinion of the court, which the reader is requested to turn 
to and peruse, before referring to the sketch of the arguments 
of counsel.

The decision of the court being made to rest entirely upon 
the statute of limitations, all those branches of the ar- r*oo 
gument relating *to the invalidity of the deed from b 
Selden and wife to Dr. Mackay, on account of its not having 
been read to her, and of a defect in its acknowledgment, are 
omitted.

and Walter Jones, for the plaintiffs.
Chapman Johnson, for defendant.

On the part of the plaintiffs, it was argued: 1. That Mrs. 
Swann and her children were within the express exceptions of 
the statute; under the double disability of infancy and cover-
ture.

2. That no disseisin or adverse possession is operated by 
any length of continued possession, however hostile may be 
the new pretence of title under which possession is held over, 
if the possession were not tortious at its inception, but in 
subordination to or consistent with the true title.

3. That this is especially true where a husband, who having 
rightfully come into possession jure uxoris, holds out posses-
sion against her heir after descent cast by her death; however 
hostile the claim and strong the color of exclusive title asserted 
for himself; and though the heir be sui juris, and in no nearer 
relation to husband and wife than simply as her heir at law.

4. That the intrusion, even of a mere stranger, on lands 
descended to an infant, constitutes the intruder, ipso facto, a 
fiduciary possessor, quasi guardian, subject both at law and in 
equity to all the duties and liabilities of such fiduciary pos-
sessor, and utterly incapable of converting his fiduciary pos-
session into a disseisin or adverse possession.

5. Multo fortiore, when, as in this case, the heirs were not 
only infants, but united in their persons all the relations of 
his step-children, of co-heirs to his wife, and his wards; when 
the guardian care and conservation of all their rights of prop-
erty and of possession had devolved, as a strict legal duty, on 
him ex officio.

6. That the right of action had never accrued when the in-
fants had a right to sue, being restrained either by coverture 
or a tenancy by the curtesy.

On the part of the defendant, it was argued, that none of 
the exceptions in the statute have any application to this case, 
but those in favor of infants and femes cover'. The right of 
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entry of Mrs. Mercer’s mother, and of her uncle, John Page, 
*qqi  accrued at the death of Mrs. Selden, in 1787; or, at the

J latest, accrued to *John Page when he attained full 
age, prior to 1792, and to Mrs. Swann when she was married, 
in April, 1794.

First, as to John Page.
His disability of infancy being removed, and the guardian-

ship account being settled in 1792, his right of entry, if any 
remained to him, certainly accrued as early as the 21st of De-
cember, 1792, when he was under no disability, and so he re-
mained until his death in the year 1800.

The statute having begun to run against him in his lifetime, 
runs over all subsequent disabilities. Adams Eject., 59; 2 
Prest. Abst., 339; Blanch. Lim., 19, in the first vol. of the 
Law Library, 10; Jackson dem. Colden v. Moore, 13 Johns. 
(N. Y.), 513; Jackson dem. Livingston v. Robins, 15 Id., 169; 
Fitzhugh v. Anderson, 2 Hen. & M. (Va.), 306; Hudson v. 
Hudson's Adm., 6 Munf. (Va.), 355; Parson v. McCracken, 9 
Leigh (Va.), 501, 507.

Secondly, as to Mrs. Swann.
Her right of entry accrued either when she was an infant 

and unmarried at the death of her mother, or when she was 
both an infant and a married woman, in April, 1794. Her 
disability of infancy ceased a few months after her marriage, 
and her disability of coverture ceased at her death, in 1812. 
But so far as regards her daughter, Mrs. Mercer, there has 
been a succession of disabilities from the death of Mrs. Selden 
to the present day.

Can these disabilities be united so as to continue her pro-
tection ?

The authorities relied upon to maintain the power of tack-
ing disabilities, are Blanch. Lim., 19, 20, in 1 Law Lib., 10, 
11; 2 Prest. Abst., 340 ; Cotterell v. Dutton, 4 Taunt., 826. 
But even Blanchard’s opinion is, that successive disabilities in 
different persons - cannot be connected; and Preston states 
that the later decisions are, that successive disabilities capnot 
be united, 2 vol., p. 341; and the following authorities prove 
that they cannot: Adams Eject., 60; 6 East, 80; approved in 
Tolson v. Kaye, 3 Brod. & B., 223, decided in Common Pleas, 
in 1822; Hager and wife v. Commonwealth, 4 Mass., 182; Grris- 
wold v. Butler, 3 Conn., 227; Floyd v. Johnson, 2 Litt. (Ky.), 
114; Clay's heirs v. Miller, 3 T. B. Mon. (Ky.), 148; Thomp- 
*401 son v’ Smith, 7 Serg. & R. (Pa.), 209; Demarest and

L *wife v. Winkoop, 3 Johns. (N. Y.), Ch., 129; Jackson 
v. Wheat, 18 Johns. (N. Y.), 40; Jackson v. Johnson, 5 Cow. 
(N. Y.), 74; Bradstreet v. Clarke, 12 Wend. (N. Y.), 602;
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Doe dem. Lewis v. Barksdale^ 2 Brock., 436; Parsons v. 
McCracken, 9 Leigh (Va.), 495. In the last case Judge 
Parker cites the case of Swann v. Selden, as authority for the 
same proposition, it having been recognized by Judges Cabell 
and Brockenborough.

If the plaintiffs are not within the exceptions to the statute, 
then the question is, whether, supposing them to be under no 
disability, they are within the principle of the statute; or, in 
other words, has there been an actual adversary possession in 
the defendant, and those under whom he claims, for fifteen 
years before bringing this suit?

Here it must be remembered that we are trying this ques-
tion, not upon the testimony of witnesses, not upon the evi-
dence of facts from which other facts may be inferred, but 
upon a special verdict finding all the facts, and leaving to the 
decision of the court the naked question of law, whether 
these facts constitute a possession which the statute of limita-
tions will protect. In Bradstreet v. Huntingdon, 5 Pet., 402, 
it is said, “ Adverse possession is a legal idea, admits of a legal 
definition, and is therefore a question of law.”

Taylor dem. Atkyns v. Horde, 1 Burr., 60, was upon a spe-
cial verdict finding the facts, and referring the law to the 
court; and in that case it being ascertained that- the plaintiff’s 
right of action had accrued more than twenty years before 
the bringing of the suit, he was regarded as having the onus 
thrown upon him of showing why he had not sooner entered. 
This case is reported also in Cowp., 689, and 6 Bro. P. C., 
633; it is also stated in 3 Cruise Dig., title 31, c. 2 and 33.

In this case (Taylor v. Horde), the verdict did not find that 
the possession was adversary; but it found the facts upon 
which the court pronounced that the plaintiff’s title was barred 
by the statute. The case seems to have been briefly this. 
There was tenant in tail with power to make leases for lives, 
and with remainder in tail to the right heirs of the grantor. 
The tenant in tail made leases for three lives, and afterwards 
suffered a common recovery with a view of barring the entail, 
and cutting off the remainders limited thereupon. The [-^4-. 
person entitled to the remainder *in fee died, having L 
devised it to the lessor of the plaintiff. The tenant in tail 
afterwards died in the year 1711 without issue, and his heir, 
claiming under the common recovery, entered, and he and 
those claiming under him continued to hold the land till the 
year 1753. The survivor of the three lessees for life died in 
1752, and then the devisee of the remainderman in fee en-
tered and made the lease on which the action was brought. 
The defendants defended themselves upon two grounds: 1st, 
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that the common recovery had barred the remainder in fee; 
and 2d, that if it had not, the statute of limitations had 
barred the entry of the plaintiff. The plaintiff insisted that 
the common recovery was void for want of a proper tenant to 
the praecipe, and so the court held. The plaintiff also in-
sisted that his right of action did not accrue till the death of 
the surviving lessee for life, so that there was no bar of his 
entry; but the court held that the lease for lives was void, so 
that the plaintiff’s right of entry accrued in 1711, and was 
barred by the statute. This judgment of K. B. was affirmed 
in House of Lords.

La Trombois v. Jackson, 8 Cow. (N. Y.), 589, was also a 
case of a special verdict, finding the facts, which the court 
held to amount to an adverse possession. The facts which, in 
the opinion of the court, constituted an adverse possession in 
the defendant were, long possession under a contract for a 
future conveyance from a person not shown to have had any 
title, improvement and cultivation. His long possession and 
enjoyment of the property, claiming it as his own, was held 
sufficient. The fact of possession, and the quo animo it was 
commenced and continued, were regarded as the tests of ad-
versary possession. See page 609.

Clay v. Ransome, 1 Munf. (Va.), 454, was the case of a 
special verdict finding possession in the defendant. Held that 
the defendant would have been protected if it had been found 
with certainty that such possession had continued twenty 
years, besides the five years and one hundred and seventy- 
four days, included by the act of Assembly on account of the 
war; and this being left uncertain, a venire de novo was 
awarded.

Let us examine what there is in our case which should 
make the possession of Dr. Selden and his son fiduciary.

Shall fraud or trust be imputed to its origin ? Both these 
*421 grounds have been fully investigated in the Court of

-I Chancery, *and both repudiated by the final decree of 
that court, affirmed by the Court of Appeals.

But if they could be resorted to here, then the statute would 
run against the fraud from the time it was discovered, and 
would run in favor of the trustee from the time that the trust 
was openly repudiated.

As to fraud, see Wamburzee v. Kennedy, 4 Desauss, (S. C.), 
479; Sweaty. Arrington, 2 Hayw. (N. C.), 129; Thompson v. 
Blair, 3 Murph. (N. C.), 583; Van Rhyn v. Vincent, 1 McCord 
(S. C.), Ch. 314.

As to trust. It is held that time will bar even an express 
voluntary trust, beginning to run from the period of its known 
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disavowal. See Blanch. Lim., 75, 1 Law Library, 39; Pipher 
v. Lodge, 4 Serg. & R. (Pa.), 310; Boone v. Chiles, 10 Pet., 
223; citing Willison v. Watkins, 3 Pet., 52; Kane v. Blood-
good, 7 Johns. (N. Y.), Ch., 122; Hovenden v. Lord Annesley, 
2 Sch. & L., 607, 636, 638.

And as to constructive trusts, see the same case of Boone v. 
Chiles, 10 Pet., 223, where it is said, “ Though time does not 
bar a direct trust as between a trustee and cestui que trust till 
it is disavowed, yet where a constructive trust is made out in 
equity, time protects the trustee, though his conduct was 
originally fraudulent, and his purchase would have been repudi-
ated for fraud.” Citing for this, Andrew v. Wrigley, 4 Bro. 
Ch. C., 138; Beckford v. Wade, 17 Ves., 97; Townsend y. 
Townsend, 1 Bro. Ch. C., 554. So the court of appeals of 
Virginia, in the case of Harrison v. Harrison, 1 Call, 428, holds 
this language: “ The act of limitation does not run in favor of 
trustees, so long as the confidence may be fairly presumed to 
continue; but it runs both at law and in equity in favor of 
disseisors and tort-feisors having adverse possession.”

So, though it is said in some cases in Johnson’s Reports, 
cited on the part of the plaintiffs, that the adversary posses-
sion, to constitute a bar, must have been hostile in its incep-
tion, and so continued for twenty years; yet this phrase, 
“ hostile in its inception,” does not relate to the original entry 
of the defendant, but to the act by which the possession be-
came adversary; in other words, whether the possession was 
originally hostile or not, it must have been hostile twenty 
years ago, and have continued so ever since. See Jackson v. 
Brink, 5 Cow. (N. Y.), 483. f*43

*Shall the defendant be treated as tenant for life L 
holding over, so as to make him tenant by sufferance ? This 
is repelled by special verdict, which finds that he held under 
claim of title, and took the rents and profits to his own use. 
But an express and acknowledged tenancy, as soon as the ten-
ancy is disavowed and the right of the landlord openly denied, 
will become adversary. See Willison v. Watkins, 3 Pet., 49; 
Peyton v. Stith, 5 Pet., 485. Cited, 1 Pet. Dig., p. 148, pl. 
32; also the pertinent case, Doe dem. Parker v. Gregory, 4 
Nev. & M., 308. Husband in possession, in right of his wife, 
held over after her death, for more than twenty years; 
there being no evidence to show under what right he held or 
claimed to hold after her death, this possession barred the 
wife’s heirs in ejectment.

Shall he be regarded as one entering under a void title, so 
that his possession would be regarded as subordinate to the 
title of the legal owner ?
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The special verdict ascertains that the fact is not so. For 
however ineffectual in law the conveyances may be to pass the 
legal title of Mrs. Selden, yet Dr. Selden did not enter under 
her deed, but under the deeds of Robert Mackay and Cary 
Selden, which, though they might not have conveyed a good 
title, are not void in law. Under this head the plaintiffs may 
rely upon the cases of Jackson n . Waters, 12 Johns. (N. Y.), 
365; Jackson n . Cairns, 20 Id., 301; also, perhaps, on some 
other cases referred to in Adams on Ejectment, Appendix A, p. 
464—468. After the decision of Jackson v. Waters, by the 
Supreme Court of New York, the case of Jackson v. La Trom- 
bois came before the same court, in respect to the same title, 
but between different parties. The Supreme Court thought 
the case not distinguishable from Jackson n . Waters, and held, 
accordingly, that the possession of the defendant was not ad-
versary. But this last case coming before the Court of Errors 
of New York under the style of La Trombois v. Jackson, 8 
Cow., 589, the judgment of the supreme court was unanimous-
ly reversed. The Court of Errors thought the case very 
distinguishable from Jackson n . Waters, which they did not 
profess to overrule; but the opinions of the judges on the doc-
trine of adversary possession produce the impression that they 
would have decided Jackson v. Waters differently.
*.. But these cases furnish no warrant for the proposition

-• that a *possession commencing under a void title may 
not become adversary.

The case in 12 Johnson, Jackson n . Waters, repudiates all 
claim under the grant of the French Canadian government, as 
a government altogether foreign to the colonial government of 
New York; so as to liken the possession of one claiming under 
such a grant to the possession of one without claim—upon the 
ground that such a grant was notoriously void, and so known 
to be by the person in possession under it. But the posses-
sion in that case was manifestly such as not to have created a 
bar, even if it had been adversary, and there is a strong inti-
mation that it might have been ripened into a complete bar to 
the action.

Jackson n . Cairns, 20 Johns. (N. Y.), was the case of a con-
veyance in fee of the wife’s lands by deed of husband and wife, 
not executed by the wife so as to be obligatory upon her, and 
an immediate re-conveyance of the property to the husband in 
fee. The husband thenceforward claimed the land as his own, 
and mortgaged it for the payment of his debts. The wife died 
in 1795, having had issue by the marriage, and afterwards the 
husband died in 1802. His son and heir took possession, and 
made another mortgage upon the lands. The mortgage made
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by the husband was foreclosed in 1805, and under the decree 
of foreclosure, sold to Cairns, who held possession under the 
purchase till the heir of the wife brought his action of eject-
ment in 1817. The court held that as the original conveyance 
was void as to the wife, it could be regarded as the conveyance 
of the husband alone; that under the statute 32 Henry 8, and 
a similar statute in New York, the conveyance of the husband 
and wife operated to convey only his interest in the estate; 
that is, his tenancy by the curtesy, and produced no discon-
tinuance of his wife’s estate; that the re-conveyance to him 
operated only to re-vest him with his former estate. That, in 
like manner, the mortgage produced no discontinuance of his 
wife’s estate; so that, after her death, his possession was that 
of tenant by the curtesy. The title of his wife’s heir to the 
possession had not yet accrued, and his possession could not 
be adversary to the heir. They intimated an opinion that the 
mortgage by his heir did not render the possession advers-
ary, but did not decide this point, as it was unnecessary. 
They consider the possession as becoming adversary at
*the time of Cairn’s purchase in 1805. But this was L 
within the period of limitation; they therefore held that the 
action was not barred.

Here it is obvious that the right of entry never accrued to 
the wife’s heirs until the death of the husband, who had good 
title as tenant by the curtesy; and as but fifteen years had 
elapsed after the right of entry had accrued, the statute pre-
sented no bar.

But we maintain that the doctrine which assumes that pos-
session, commencing under a void title, cannot become adver-
sary and be protected by the statute, is in conflict with the 
principle of the statute and all the authorities.

The principle of the statute is to quiet possessions, and to 
protect tenants, after a reasonable length of time, from the 
necessity of exhibiting any title whatever.

The following considerations and cases are illustrative of 
the policy of the statute of limitations, and the favor with 
which it is regarded by the courts.

1. The statute of limitations has been emphatically called a 
statute of repose, &c. Beatty’s Adm. v. Burners Adm., 8 
Cranch, 98; 3 Cond. R., 51.

2. The statutes of limitation ought not to be viewed in an 
unfavorable light, as an unjust or discreditable defence, but 
should receive such support from the courts as would make it 
what it was intended to be, a statute of repose. It is a just 
and beneficial law, &c. Bell v. Morrison, 1 Pet., 360.

3. “ Of late years the courts of England and in this country 
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have considered, statutes of limitation more favorably than 
formerly. They rest upon sound policy, and tend to the peace 
and welfare of society. The courts do not now, unless com-
pelled by the force of former decisions, give a strained con-
struction to evade the effect of those statutes. By requiring 
those who complain of injuries to seek redress by action at law 
within a reasonable time, a salutary vigilance is imposed, and 
an end is put to litigation.” McClung v. Silliman, 3 Pet., 
270.

4. “ Statutes of limitation have been emphatically and just-
ly denominated statutes of repose. The best interests of soci-
ety require that causes of action should not be deferred an 
unreasonable time. This remark is peculiarly applicable to 

land titles. Nothing so much retards the growth or
J prosperity of a country *as insecurity of titles to real 

estate. Labor is paralyzed when the enjoyment of its fruits is • 
uncertain; and litigation without limit produces ruinous con-
sequences to individuals.” The court therefore approves the 
Kentucky statutes of limitation. Bradstreet v. Huntington, 5 
Pet., 407.

5. “From as early a date as the year 1705, Virginia has never 
been without an adt of limitation; and no class of laws is 
more universally sanctioned by the practice of nations and 
the consent of mankind, than those laws which give peace 
and confidence to the actual possessor and tiller of the soil,” 
&c. Hawkins et al. v. Barney's lessee, 5 Pet., 457.

The courts of Kentucky approved, even her “ seven years 
law; ” same case. And among English cases, see the modern 
one of Tolson v. Kaye, 3 Brod. & B., 217, decided in Common 
Pleas, in 1822. t

The case of Taylor v. Horde, already cited, is an authority 
to prove that possession held under a void common recovery 
was protected by the statute of limitations.

In Smith v. Bentis, 9 Johns. (N. Y.), 180, Spencer, deliver-
ing the opinion of the court, said: “ It has never been consid-
ered as necessary to constitute an adverse possession that 
there should be a rightful title. Whenever this defence is set 
up, the idea of right is excluded; the fact of possession and 
the quo animo it was commenced or continued are the only 
tests, and it must necessarily be exclusive of all other rights.”

In Smith v. Lorillard, 10 Johns. (N. Y.), 356, C. J. Kent 
said, in delivering the opinion of the court, that “ after a con-
tinued possession for twenty years under pretence or claim of 
right, the actual possession ripens into a right of possession, 
which will toll an entry.” See also La Trombois v. Jackson, 
8 Cow. (N. Y.), 589, especially the opinions of Jones, (Chan- 
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cellor,) p. 602, 603; and Spencer, p. 609—611, citing Jackson 
v. Wheat, 18 Johns. (N. Y.), 44; Jackson v. Newton, Id., 355; 
Jackson v. Woodruff, 1 Cow. (N. Y.), 286.

In Jackson v. Newton, 18 Johns. (N. Y.), 355, the possession 
of the defendant was held under a defective deed, a deed with-
out a seal, which, therefore, passed no title, yet was considered 
adverse, and having continued for twenty years, barred the 
plaintiff’s entry.

Ewing v. Burnett, 8 Pet., 41, holds that adverse possession 
*of twenty-one years under claim or color of title [-*47 
merely void, is a bar to a recovery under an elder title L 
by deed, although the adverse holder may have had notice of 
the deed. This was the case of an unenclosed lot in Cincin-
nati.

Harpending y . The Dutch Church, 16 Pet., 455, held that the 
title of a devisee, entering under a void devise, may be pro-
tected against the heirs by the statute of limitations. See 
also Hudson v. Hudson's Adm., 6 Munf. (Va.), 355, and 5 
Pet., 354; also Patton's lessee v. Easton, 1 Wheat., 479.

Lastly, shall Dr. Selden be regarded as having entered as 
guardian, and therefore holding in subordination to the title 
of his wards ?

This fact is also repudiated by the special verdict, which 
finds that he entered in his own right; and by the decree of 
the Court of Chancery, which has rejected all claims against 
him as guardian.

But if he did enter as guardian, that guardianship has been 
long since terminated and the accounts finally settled. There 
is no authority to prove that a guardian will not be protected 
by the statute of limitations after his guardianship has termi-
nated. On the contrary, Littleton, sect. 124; Co. Litt., 896, 
90 a; Cro. Car., 229; Cro. Jac., 219; which show that the 
guardian, whether de jure or de facto, whether proprius tutor 
or alienus tutor, is liable to the action of account on the part 
of his ward, show necessarily that he is entitled to the protec-
tion of the statute, because the action of account is expressly 
limited by the statute. It was so by the statute of James, 
and is so by that of Virginia.

So too, in equity, where the guardian is held to account for 
rents and profits, the court will lay hold of “ any such thing ” 
as a waiver of the account after the infant came of age, to 
put an end to the claim. Morgan v. Morgan, 1 Atk., 489.

Why should not the possession of a former guardian under 
a claim of right in himself, and a long and notorious applica-
tion of the profits to his own use, as effectually disseise his, 
former wards, and entitle him to the protection of the statute, 
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as the possession of a tenant in common, joint tenant, or co-
parcener, denying the right of his co-tenant, and applying the 
profits to his own use, would disseise his co-tenant, and entitle 
the disseisor to the protection of the statute of limitations?

See Adams Eject., 56 ; *Blanch. Lim., 9, 1 Law. Lib., 
J 5; Fisher v. Prosser, Cowp., 218; Doe. Dem. Stellings 

v. Bird, 11 East., 50.
The case of Swann v. Selden, in the Court of Appeals, has 

decided the very question we are now considering. The opin-
ions of Judges Brockenborough and Cabell, constituting the 
majority of the court, have held that the statute was a com-
plete bar to all the equitable claims preferred in that cause. 
The case is not reported, but adduced in manuscript.

The opinion of the court was delivered by Mr. Justice 
McLEAN.

This case is brought before this court, from the Circuit 
Court of the eastern district of Virginia, by a writ of error.

An action of ejectment was commenced by the lessors of 
the plaintiff, to recover possession of certain undivided inter-
ests in a tract of land in Loudon county.

On the trial, the jury found a statement of facts, on which 
the questions of law mainly arise.

Mary Mason Selden was seised and possessed in fee simple 
of certain tracts of land in the county of Loudon, estimated 
to contain four thousand acres, a part of which is the land in 
controversy. She intermarried with Mann Page, who died in 
1779, leaving his wife and three infant children, John, Wil-
liam Byrd, and Jane Byrd. Mrs. Page continued a widow, 
seised in her own right, until 1782, when she married Wilson 
Cary Selden; who in right of his wife entered upon and held 
the lands. Soon after the marriage, Selden became guardian 
of the three infant children aforesaid, gave bonds, &c., and 
continued to act as guardian during the minorities of the two 
sons, and until the marriage of the daughter.

On the 22d December, 1784, Selden and wife conveyed in 
fee simple to Cary Selden, father of the husband, the whole 
of the four thousand acres of land, with the exception of two 
thousand acres deeded to W. B. Page. Mrs. Selden was 
privily examined as the statute requires. This deed was ac-
knowledged and recorded by Selden the 14th April, 1818, 
long after the decease of the grantee. On the 1st January, 
1785, Cary Selden and wife re-conveyed the land, with the 
exception above stated, to Wilson C. Selden; which deed was 
also recorded the 14th April, 1818.

Selden and wife, previously to the execution of the above 
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*deed to Cary Selden, made a deed to William Byrd Page, 
son of Mrs. Selden by her first marriage, for two thousand 
acres, part of the above tract of four thousand acres; which 
deed was never recorded and cannot now be found. 
From the time of their marriage, Selden and wife had their 
permanent dwelling in the county of Gloucester, until they 
removed to the county of Elizabeth City, where they estab-
lished their residence. In September, 1787, Mrs. Selden, 
being in a low state of health, accompanied by her husband 
on a return from the Springs, was taken extremely ill at Win-
chester, in Frederick county, Virginia, where she died on the 
17th of that month. Two days previous to her death Mrs. 
Selden, with her husband, executed a second deed to William 
Byrd Page, for two thousand acres by certain metes and 
bounds, and also a deed to Doct. Robert Mackay for two 
thousand acres, being the residue of the four thousand acres 
in Loudon aforesaid. On the 17th, it being the day of her 
decease, the privy examination of Mrs. Selden was taken to 
the above deeds, by three justices of the peace of Frederick 
county, under a commission issued by the clerk of Loudon 
county. Selden, on the 8th October, 1787, acknowledged the 
above deeds, and they were ordered to be recorded. On the 
17th September aforesaid, and after the decease of Mrs. Sel-
den, Mackay re-conveyed the land conveyed to him as above 
stated, to Wilson C. Selden. This deed was recorded the 8th 
October ensuing.

From the time of his marriage to the decease of Mrs. Sel-
den, Selden, in right of his wife, held possession of the prem-
ises in controversy.’ After her death he continued to hold 
possession, taking the rents, issues, and profits for his own 
use; claiming the land under the above deed. In 1818, when 
ihe legal sufficiency of that deed was questioned, he caused 
the deeds to and from his father to be recorded, as above 
stated, and so continued to claim the premises under both 
deeds, and to exercise acts of ownership over the land until 
his death, in 1835. Between the years 1798 and 1812, Selden 
sold, conveyed and delivered possession to different persons, 
and among others to Thomas Swann, who had intermarried 
with Jane Byrd Page, various parcels of the land.

In April, 1794, Jane Byrd Page with the consent of her 
guardian, she being under twenty-one years of age, mar- r*cn 
lied *Thomas Swann; and died the 31st of October, 
1812, leaving seven infant children, her heirs at law. Among 
others, Mary Scott, one of the lessors of the plaintiff, who, in 
June, 1818, being under twenty-one years of age, intermarried 
with John Mercer, one of the lessors of the plaintiff. In 1796, 
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having received from Selden <£640, Thomas Swann executed a 
receipt, fully discharging him as guardian. John Page, the 
eldest son of Mrs. Selden, died in 1800, having devised all his 
estate, real and personal, after the death of his widow, Eliza-
beth K. Page, to two of the children of his brother William 
Byrd Page, to wit: William B. Page and Mary M. Page, and 
to three of the children of his sister, Jane B. Swann, to wit: 
Edward, Mary, and Thomas, as tenants in common. Edward 
and Thomas died intestate, and without issue. Mary inter-
married as above stated with John Mercer.

After John Page, the above testator, had attained full age, 
on the 21st of December, 1792, he settled with Selden, his 
guardian, and executed to him a release from all demands.

Thomas Swann, surviving his wife, conveyed by deed duly 
executed all his interest in the premises to his surviving 
children.

After William Byrd Page had attained full age, he made a 
claim against Selden, on account of inequality in the partition 
of the aforesaid four thousand acres of land, which claim was 
finally adjusted by the payment of one thousand pounds, and 
the purchase of five hundred acres of his land by Selden. 
And afterwards, on the 23d July, 1794, Page, having received 
full satisfaction from Selden as guardian, executed to him 
a release, &c.

From the death of Wilson Cary Selden up to the present 
time, the defendant, his son, has held the actual possession of 
the premises in dispute, claiming the same as his own, under 
the will of his father.

On the 6th December, 1819, the lessors of the plaintiff, 
claiming as heirs of Mrs. Swann, with others, instituted their 
suit in the Superior Court of Chancery held at Winchester, 

. against Wilson Cary Selden and others, claiming the lands 
how in controversy, upon certain defects in the conveyances 
under which Selden claimed, and upon alleged equities. An-
swers were filed, and upon the final hearing in October, 1830, 
a decree was pronounced, whereby the court, “disclaiming 
*^1-, jurisdiction of the alleged imperfections in the convey-

-* ances aforesaid, but taking jurisdiction *of the matters 
of equity, adjudged and decreed that the plaintiffs’ bill should 
be dismissed with costs, but without prejudice to any suit at 
law which the plaintiffs might be advised to prosecute on ac-
count of the alleged legal defects, or want of validity in the 
said deeds.” This decree, on an appeal to the supreme Court 
of appeals, was affirmed the 17th of April, 1837.

This cause has been ably and elaborately argued. Some 
points have been made and illustrated with great research and 
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ingenuity, which, from the view taken of the ca se by the court, 
are not essentially involved in the decision. Among these 
are the construction of the statutes under which the deed from 
Selden and wife to Cary Selden, in 1784, was executed and 
recorded; and also the deed from Selden and wife to Mackay, 
in 1787. .

We will consider the case in reference to the statute of lim-
itations.

The statute of 1785 bars the right of entry, unless suit be 
brought within twenty years next after the cause of action ac-
crues. The savings are “ infancy, coverture, non compos men-
tis, imprisonment, or not being within the commonwealth at 
the time the right of action accrued.” And such persons are 
barred if they do not bring their action within ten years 
next after their disabilities shall be removed.

Selden took possession of the premises in controversy, claim-
ing them as his own under the deed from Mackay, in the fall 
of 1787. Prior to that time, his possession was in right of his 
wife. Under the deed from Mackay his possession was ad-
verse to the right of the lessors of the plaintiff. He avowed 
his ownership by placing the deed upon record, by enjoying 
the profits of the land, and by selling and conveying different 
parcels of it.

In no sense can he be considered as holding possession, in 
virtue of his rights as guardian of the heirs of his deceased 
wife, or as tenant by the curtesy. The right under which he 
held possession during the life of his wife terminated at her 
death, there being no issue of the marriage. From this time 
he possessed and claimed the premises as his own. This was 
notorious to the public, and especially to the heirs of his wife. 
John Page, in his lifetime, settled with Selden as guardian, 
and executed to him a release of all demands. William Byrd 
Page received from him one thousand pounds, the esti- p™ 
mated difference in value between *the part of the four *- 
thousand acres conveyed to him over that which was conveyed 
to Page. Thomas Swann, the husband of Jane Byrd Page, 
actually purchased from Selden a part of the land conveyed 
to him by Mackay. Swann, at the time of the purchase, was 
a highly respectable lawyer, and not only knew that Selden 
claimed the land adversely, but he recognized the validity of 
such claim by the purchase.

Until his death in 1835, Selden continued in possession of 
the premises, and his son, the defendant, still holds the same 
adversely under his father’s will. From these facts it is clear 
that the lessors of the plaintiff are barred by the statute, un-
less they shall bring themselves within its exceptions.

47



52 SUPREME COURT.

Mercers’ Lessee v. Selden.

The right of action accrued in 1787. At that time Jane 
Byrd Page, being an infant, was within the exception of the 
statute, and it is insisted that her marriage with Swann befoie 
she was twenty-one years of age, added to her first disability 
that of coverture.

Mr. Preston, in his abstracts, (2d vol., 339,) says, “ If the 
right accrues to a person who is at that time under a disabil-
ity, the fine will not begin to run against him till he shall be 
free from disability; and successive disabilities, without any 
intermission, will continue to him a protection against being 
barred by nonclaim: but any cessation of disability will call 
the statute into operative force, and no subsequent disability 
will arrest the bar produced by the statute.”

The saving in the Virginia statute is the same as that of the 
21st of Jac. 1, but it has received in this country a different 
construction from that stated by Mr. Preston. In Parsons n . 
McCracken and wife, 9 Leigh (Va.), 495, Mr. Justice Parker 
says, speaking of this statute, “ I am of opinion that cumula-
tive disabilities ought not to prevent its operation; and that 
upon a sound construction of the act, a party claiming the 
benefit of the proviso can only avail himself of the disability 
existing when the right of action first accrued; since, other-
wise, the assertion of claims might be postponed for the period 
of the longest life, and possessions disturbed after sixty, 
eighty, or even a hundred years.” In that case, as in the one 
under consideration, the female in whom the right vested, 

married before the disability of infancy had ceased.
-* *In the same case Mr. Justice Brockenborough says, 

“ If she married after she became of age, her subsequent cover-
ture was not a disability which would obstruct the operation 
of the statute; and even if she married while yet an infant, 
we cannot mount one disability on another so as to prevent a 
continuous obstruction to its operation.” Mr. Justice Tucker 
says, “It is true that Rebecca was an infant, but she came 
of age in 1824, when her disability ceased; for, notwithstand-
ing some loose opinions to the contrary, she cannot tack the 
disability of marriage to that of infancy.”

The same doctrine was recognized by the Court of Appeals, 
in the chancery case lately decided in that court, between the 
parties now before us. The same principle is sanctioned 2 
Hen. & M. (Va.), 306; and in Eager and wife n . Common-
wealth,^ Mass., 182; Jackson v. Wheat, 18 Johns. (N. Y.), 40; 
Demarest v. Wynkoop, 3 Johns. (N. Y.) Ch., 129.

Chancellor Kent says, in the last case cited, “ I am clearly 
of opinion, that the party can only avail himself of the disabili-
ties existing when the right of action first accrued.” In 1 
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Plowd., 375, it is laid down that, “if several disabilities exist 
together at the time the right of action accrues, the statute 
does not begin to run until the party has survived them all.” 
In Doe v. Jesson, 6 East, 80, it was held that cumulative disa-
bilities in different persons could not be added.

At the time of her marriage, in April, 1794, Mrs. Swann 
wanted about three months of being of full age. Of course, in 
July ensuing, she was of age, from which time the statute be-
gan to operate, and in twenty years would have barred her 
right of entry, had she survived. But her death in 1812 
arrested the operation of the statute, and gave her heirs ten 
years within which to bring their action. The proviso in the 
statute, after enumerating the exceptions, among which are 
infancy and coverture, declares that “ every such person, and 
his or her heirs, shall and may, notwithstanding the said twen-
ty years are, or shall be expired, bring and maintain his action, 
or make his entry, within ten years next after such disabili-
ties removed, or the death of the person so disabled, and not 
afterwards.”

By the settled construction of this proviso, the heir has ten 
years to bring his action, where his ancestor is not barred. 
This *time is given him without reference to the time 
that has elapsed or the disabilities of his ancestor, if the right 
of entry has not been tolled.

But it is insisted that the right of entry did not devolve on 
the heirs of Mrs. Swann at her decease, as her husband be-
came tenant by the curtesy.

In 1 Coke on Litt., 29, c. 4, sect. 35, it is said, “ Tenant by 
the curtesy of England is, where a man taketh a wife seised 
in fee simple, or in fee tail general, or seised as heir in tail 
special, and hath issue by the same wife, male or female, born 
alive, albeit the issue after dieth or liveth, yet if the wife dies, 
the husband shall hold the land during his life, by the laws of 
England.”

“And first, of what seisin a man shall be tenant by the 
curtesy. There is in law a twofold seisin, viz., a seisin in 
deed and a seisin in law. And here Littleton intendeth a 
seisin in deed, if it may be attained unto, as if a man dieth 
seised of lands in fee simple, or fee tail general, and these 
lands descend to his daughter, and she taketh a husband and 
hath issue, and dieth before any entry, the husband shall not 
be tenant by the curtesy; and yet in this case she had a seisin 
m law; but if she or her husband had during her life entered, 
he should have been tenant by the curtesy.”

The wife at common law was endowable where there had 
been no actual possession, and the reason is, that during cov-
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erture she could not take possession of the lands of her hus-
band. But actual seisin was necessary to enable the husband 
to claim as tenant by the curtesy. This rule was not inflex-
ible. It yielded to circumstances, as in the case of an advow- 
son, or rent, or where an entry was prevented by force. Litt., 
§. 417, 418. In like manner, if a man have a title of entry 
into lands, but does not enter for fear of bodily harm, and he • 
approach as near the land as he dare, and claim the land as 
his own, he hath presently, by such claim, a possession and 
seisin in the land, as if he had entered in deed. Litt., §. 419. 
And, under some circumstances, living within view of the 
land will give the feoffee a seisin in deed, as fully as if he had 
made an entry. It has been held that the husband may claim 
as tenant by the curtesy, without entry, wild lands of which 

his wife was seised, and which were not held adversely.
J But the general rule of law is, that *there must be an 

entry during coverture, to enable the husband to claim by 
the curtesy.

At no time during the life of Mrs. Swann, does it appear 
that there was an entry upon the premises in controversy by 
herself or her husband. On the contrary, it appears the de-
fendant and his ancestor held the land adversely. It is clear, 
therefore, that Swann could not claim as tenant by the cur-
tesy, and consequently no such right could interpose to pre-
vent the entry of the heirs of his wife. They were bound, 
without regard to their infancy or other disabilities, to bring 
their action in ten years from the decease of their ancestor. 
This results from the fact, that the right of action accrued in 
the lifetime of their ancestor, and the rule of law, which does 
not admit of cumulative disabilities.

By the same principles, the devisees of John Page, who 
died in 1800, are also barred. The statute also bars the right 
of entry in William Byrd Page.

From this view of the case, it can scarcely be necessary to 
notice the bill of exceptions taken on the trial by the plaintiff. 
So far as evidence was offered to disprove the consideration 
named in the deed to Mackay, with the view of rendering it 
invalid, the evidence was properly rejected. And so far as 
regards the circumstances which the plaintiff offered to prove, 
they could have no other, if any effect, than to create a suspi-
cion of unfairness or fraud in the execution of the deed. All 
matters of fraud and trust arising out of this transaction were 
considered and decided in the case in equity lately brought 
before the Court of Appeals of Virginia, by the parties to the 
present suit. If that jurisdiction were rightfully exercised, it 
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concludes all questions of fraud in this case. Upon the whole, 
we affirm the judgment of the Circuit Court.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
eastern district of Virginia, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be and the same is hereby affirmed, with costs.

*John  Bucha nnon  an d  other s , Compl ain ants , v . Edwin  
Upsh aw , Resp ondent .

(Mr. Chief Justice Taney  did not sit in this cause.)

There were two titles to a tract of land, the senior title held by Upshaw, and 
the junior by Buckner, both derived from the same person who had sold to 
both. Buckner soon afterwards sold to Buchannon, who paid Buckner and 
took possession. Upshaw subsequently agreed to ratify the sale from the 
original holder to Buckner, upon receiving an assignment of Buckner’s bond 
for the purchase money, not yet due, and other securities. The bond not 
being paid, Upshaw brought an ejectment and obtained a judgment. Buck-
ner’s assignees filed a bill to obtain a perpetual injunction. Held: That 
there was a privity of contract between them and Upshaw, and a perpetual 
injunction should be granted upon their fulfilling the obligations of Buckner, 
their assignor ; it was not their duty, under the circumstances, to have ten-
dered the money to Upshaw.1

A power in Buckner to resell, and a sale made under that power, prior to Up-
shaw’s giving his assent to the sale from the original holder to Buckner him-
self, did not extinguish the equitable right of Upshaw to receive the pur-
chase money, or to proceed against the land.

Upshaw’s right was not destroyed by lapse of time, because he had brought 
suit on Buckner’s bond and the other securities, and was not in a condition 
for a long time to make a valid title.

Upshaw, being held bound by his assent to the sale to Buckner, is entitled to 
the advantage which that paper gave him as to the application of part of the 
purchase money to one purchase in preference to another.

Interest must begin to run from the time when Upshaw asserted his claim to 
the land, and what is due to Upshaw must be made up by the present hold-
ers of the land, each one contributing in proportion to the price which he 
paid to Buckner.

Thi s  was an appeal from the Circuit Court of the United 
States for the district of Ohio, sitting as a court of chancery.

The case was this:
John Buchannon and others filed a bill in the Circuit Court

1 See Kimball v. West, 15 Wall., 379.
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of Ohio against Upshaw, stating that Upshaw had obtained a 
judgment in an action of ejectment against them, and praying 
for two things: 1. That he, Upshaw, might be perpetually 
enjoined from proceeding in execution upon said judgment; 
*,-7-1 and, 2. That he might be compelled to convey by deed

-J in fee simple, the land *which had been the subject of 
the suit in ejectment. The Circuit Court, after various pro-
ceedings, decreed that the injunction which had been tempo ■ 
rarily granted, restraining Upshaw from suing out executions 
upon his judgment in ejectment, should be dissolved; that 
the bill should be dismissed, and that Buchannon and others 
should pay to Upshaw a certain sum of money for the rents 
and profits, after deducting the value of the improvements 
made upon the land. From this decree an appeal was taken 
to this court.

On the 11th of December, 1789, Beverly Roy obtained 
from the commonwealth of Virginia a patent for one thousand 
acres of land in the Virginia military district of Ohio, and 
within Clermont county. He sold three hundred acres of this 
tract to one Buchannon, and contracted to convey the remain-
ing seven hundred (the land in controversy in the present 
suit) to Lyne Shackleford.

On the 10th April, 1797, Shackleford sold this tract of 
‘seven hundred acres to Upshaw, the defendant in the present 
appeal; but not having the legal title in himself at that time, 
he procured it to be made directly from Roy to Upshaw, with-
out passing through himself. On the 20th of July, 1797, Roy 
accordingly executed a conveyance to Upshaw for these seven 
hundred acres, and also a bond for further assurance.

On the 16th November, 1797, Shackleford, being thus desti-
tute of the legal title, nevertheless sold to Philip Buckner, 
the same tract of seven hundred acres which he had previously 

f sold to Upshaw. It was alleged in the bill that this sale was 
made with Upshaw’s consent, but no evidence of it was fur- 

‘nished, except that in the contract of 1801 his consent is 
stated to be given at some time prior to 1801. At the same 

'time, Shackleford sold also to Buckner another tract of one 
thousand acres. The price for both tracts was <£1,020, with-
out saying what was the sum for each tract. No part of it 
was to be paid in cash. A bond of Anderson for £600 held 
by Buckner was assigned to Shackleford; a claim against 
Coats for £250 was also assigned over; and for the balance 
Shackleford agreed to wait until Buckner sold the one thou-
sand seven hundred acres, provided he sold it prior to Janu-
ary, 1799; if not, payment to be then made, or sooner if 
Buckner should sell.
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In 1798 and 1799, Buckner sold to the complainants, or 
to those *under whom they claim, in several parcels, the 
whole of the seven hundred acres in question, who paid 
him in full therefor, re®eived conveyances, and entered into 
possession.

On the 18th of April, 1801, Upshaw, having made some 
payments to Shackleford, entered into a new contract with 
him, which was endorsed on the original one, stating “ that 
since the date of the within, Shackleford had, with the con-
sent of Upshaw, sold the seven hundred acres of land to 
Buckner for <£420, which sum is still dueand it was agreed 
that Shackleford should assign Buckner’s contract to Upshaw, 
who was to make a deed as soon as the money should be paid. 
But if, upon application, Buckner did not pay the said sum of 
money and interest, Upshaw was immediately to take proper 
steps to have the land sold to raise the money and interest.

On the 16th of May, 1803, Shackleford assigned to Upshaw 
the contract between Shackleford and Buckner, and author-
ized Upshaw to receive from Buckner the balance due on the 
same, amounting on that day to £530. 9s., having previously 
assigned the claim upon Coats’s bond, and an order which 
Buckner had given upon one Copland, the attorney who was 
charged with its collection. The result of that claim may be 
stated in a few words. Suit was brought in the Circuit Court 
of the United States at Richmond, by John Marshall, in 1798, 
against Coats: there was a judgment, a ca. sa., another ca. sa.; 
and, finally, it got into chancery against Coats’s widow and 
children. The plaintiff at last gave it up in 1820.

Upshaw made more than one effort to obtain the money 
from Buckner, which was due under the contract assigned by 
Shackleford. In April, 1804, he empowered John H. Upshaw, 
who was going to Kentucky, to receive from Buckner the sum 
due on his contract; and, on the payment of the money, the 
agent was authorized to make a deed.

The agent called on Buckner, who expressed much anxiety 
to comply with his contract, and induced the agent to remain 
some days, in the hope of raising the money. But he failed 
to pay any part of it. The agent, after authorizing John 
O’Bannon to receive the money from Buckner, and make him 
a deed, returned to Virginia.

Upshaw drew an order on John O’Bannon in April, 1807, 
for *the money, which was returned protested for non- 
acceptance. O’Bannon shortly after this died, and in 
the year 1813, or 1814, Upshaw obtained from his representa-
tives the assigned contract of Buckner, which had been left 
with him, and on which was endorsed a credit for -$100 on the 
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10th April, 1805, and another for the same amount, 18th 
April, 1806. On obtaining the contract, Upshaw caused an 
action to be brought on it against Buckner for the money. 
The suit being brought in the name of Upshaw, as assignee 
of Shackleford, there was a demurrer to the declaration; and 
at May term, 1815, the Circuit Court of the United States for 
Kentucky sustained the demurrer, and the action failed.

Shortly after this, Upshaw commenced an action of eject-
ment, in the Circuit Court of the United States for the dis-
trict of Ohio, against Buchannon and others, who occupied 
the land, to recover possession of it, which, at May term, 
1816, failed, on the ground that the patent emanated from the 
state of Virginia, subsequently to the deed of cession from 
Virginia to the United States; and of course Upshaw was 
only invested with the equitable title to the land.

In August, 1817, Roy and wife executed another deed to 
Upshaw for the land, in compliance with the covenant for 
further assurance, which he had entered into in 1797.

Some short time prior to December, 1820, Buckner died. 
His will, made in February, 1817, contains bequests of real 
estate and some small legacies of personalty. The executor 
filed two accounts, one in 1822, and the other in 1823, the 
latter showing a balance in the hands of the executor of 
$50.18. It does not appear that any of his real estate was 
required to be sold to pay debts.

In 1826, Upshaw obtained from the United States a patent 
for the seven hundred acres.

In 1829, he brought another ejectment, in the Circuit Court 
of the United States for the district of Ohio, against Buchan-
non and others, occupiers of the land, and having now a 
patent from the United States, succeeded in obtaining judg-
ment ; upon which, Buchannon and others filed a bill upon 
the equity side of the same court, and obtained an injunction 
to stay proceedings. This is the bill mentioned in the com- 

mencement of this narrative, *which, upon hearing, 
J was dismissed by the Circuit Court, and the injunction 

dissolved; and the case now came up by an appeal from that 
decree.

The proceedings in this case were diversified in its history, 
by two collateral chancery suits, one by John H. Upshaw 
against E. Upshaw, and another by E. Upshaw against Cham-
berlayne, the executor of Shackleford; but as the decision of 
this case does not rest upon any of the facts or principles dis-
closed in them, they are not further noticed.

Stanberry and Leonard, for the appellants.
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1. Roy, the original owner of the equitable title to the 
seven hundred acres, sold the land to Shackleford. Shackle-
ford, on the 10th April, 1797, sold the land to Upshaw by 
title bond, covenanting to make a deed. Afterwards, on the 
16th July, 1797, Shackleford again sold the land to Buckner, 
by title bond, received a part of the purchase money, and 
agreed to wait for the residue until the money could be raised 
by a resale by Buckner.

In this state of facts the equity to be then administered be-
tween the then parties was obvious. Upshaw, as the first pur-
chaser of the equitable title, was to be preferred to Buckner, 
although he may have purchased from Shackleford without 
notice.

The rule prior in tempore, potior in jure, would then have 
applied, for there were no laches, acquiescence, or fraud 
chargeable to Upshaw.

Next in order was the resale by Buckner to the complain-
ants, the payment in full to Buckner, execution of deeds by 
Buckner to the purchasers, and the taking possession of the 
lands by the purchasers.

Notwithstanding all this, at that point of time, so far as any 
fact is yet developed, Upshaw’s equity was the best. He 
stood then upon his first purchase of this equity. The subse-
quent sale by Shackleford to Buckner was in fraud of his 
title and he had given no authority for such subsequent sale, 
and stood wholly unaffected by it.

But after all this, on the 18th April, 1801, Upshaw enters 
into communication with Shackleford, the fraudulent vendor, 
and they enter into an agreement under seal, in which it is 
recited, that the *sale made by Shackleford to Buckner, r*gi 
had been made with Upshaw’s consent; they cancel L 
the prior agreement which witnessed the first sale from 
Shackleford to Upshaw; and Shackleford agrees to assign to 
Upshaw the contract with Buckner, and to authorize him to 
receive the money due from Buckner; that is, the <£420, with 
interest at 5 per cent.

In conformity with this arrangement, on the 7th May, 1803, 
Shackleford delivered to Upshaw, Buckner’s order on Copland 
for the Coats money; and on the 16th of the same month 
assigns to Upshaw the contract with Buckner; and on the 
17th of the same month, Upshaw releases Shackleford from 
the contract in which he had made the first sale to Upshaw.

After all this, there remains no question between different 
equities. The prior equitable title of Upshaw was extin-
guished. He could no longer assert his prior equitable title 
as superior to that of Buckner, but must stand in the shoes of 
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Shackleford, and recognize the equity of Buckner. The bill 
alleges that Shackleford made the second sale to Buckner with 
Upshaw’s consent. Upshaw denies any prior consent, but says 
he assented to it qualifiedly afterwards. I do not know that 
it makes much difference, as to the extinguishment of his 
prior equitable title, whether the assent was prior or subse-
quent to the second sale; but as the proof stands, the prior 
consent is established beyond all denial. He has acknowledged 
under his seal, that Shackleford had made the sale with his 
consent, and that stops him from saying the contrary.

And again, if the consent to the second sale, whether prior 
or subsequent, did not extinguish Upshaw’s prior equity, it is 
extinguished by express release in the agreement between 
himself and Shackleford of the 17th May, 1803.

Upshaw, therefore, must stand upon the contract between 
Shackleford and Buckner. He must stand as the assignee of 
the vendor to Buckner.

Let us now examine that contract, and ascertain what inter-
est passed by it to Buckner, or upon a resale by him to these 
complainants, and what interest remained in the vendor.

At the date of this contract, the legal title to this seven 
hundred acres was in the United States. A patent had been 
granted for it by the state of Virginia to Roy, the warrantee, 

buf R *was wholly inoperative, being made years after 
-• the deed of cession.

The subject-matter of sale was, therefore, an equitable in-
terest in land. This interest passed effectually to Buckner by 
a written contract, sufficient to satisfy the statute of frauds; 
and this, notwithstanding the purchase-money was not paid. 
Hampson v. JEdelen, 2 Har. & J. (Md.), 64. It passed in the 
same manner upon the sale by Buckner to the complainants.

What remained in the vendor, Shackleford, or in Upshaw, 
his assignee ? No title, no interest in the land. If any thing 
remained, it was simply a lien for the unpaid purchase-money, 
as against Buckner, while the land remained unsold by him.

Twenty-nine years after this sale to Buckner, Upshaw, pre-
tending to be the owner of this equitable title, obtained a pa-
tent from the United States. If he had, at the time he so pro-
cured the patent, no title to the land, and no lien upon it for 
the purchase-money, the consequence is irresistible that he 
holds it as trustee for the real owner.

I have shown he had no title to the land. Let us now 
inquire if he had a lien upon it.

The lien of the vendor for his unpaid purchase-money arises 
as well upon the sale of an equitable interest as upon a con-
veyance of the legal title. It is a creature of equity raised 
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between the immediate parties to the contract, and sustained 
only against subsequent purchasers when affected with notice 
of it.

There is no other lien or charge upon an estate so shadowy 
and so little obvious as this lien of the vendor. It is never to 
be found of record; it does not depend upon possession of the 
estate or the muniments of the title. It is not sustained by 
any matter of constructive notice, but only exists as to third 
persons fixed with actual notice.

The essence of this lien is that the vendor looks to the land 
alone for the money, or the land and the purchaser.

If he takes collateral security, such as the note of a third 
person, or if he takes simply a mortgage on the land for only 
a part of the purchase-money, or if he does any other act mani-
festativo of an intention to look primarily to any other p™ 
fund than the land, *the lien never arises. Or when 
the lien has first attached, if he assigns the note of the ven-
dee, or if he is guilty of laches, the lien is gone.

We claim no lien ever existed upon this land in favor of 
Shackleford, or Upshaw, his assignee.

1. Because the contract of sale looks to a resale, and to the 
fund arising upon such resale, as the fund for payment, and 
does not look to the land.

Shackleford agrees to wait for the unpaid purchase-money 
until Buckner should sell the land. The moment the land is 
sold the purchase-money becomes due; but, if it is not sold, 
the purchase-money does not become payable until fourteen 
months after the date of the contract.

Whenever the contract contains such consent to a resale, 
and looks to the fund to be produced on a resale, there is no 
lien on the land. Sugd. Vend., 552. Ex parte Parker, Glyn 
& J., 228. Coad v. Pollard, 9 Price, 544; 10 Id., 109.

We do not pretend that Buckner was the agent of Shackle-
ford in making the resale, and that, therefore, payment to him 
was payment to his principal. We do not put this as a case 
between principal and attorney. The simple question is, after 
such a contract, after such an agreement, after a sale to a third 
person, and payment in full by that third person, can the ven-
dor say to the new purchaser, “ You have paid your immedi-
ate vendor just as I agreed you should, and I took his cove-
nant. I relied upon his faith to pay me the money; but he 
has not done so, and I now require that the loss shall fall upon 
you and not upon me, and that you shall now pay me again 
lor the same land which I consented you should first pay for 
to another I”

Now, putting the case in the strongest light for Upshaw,
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placing him in the situation of a vendor, not the mere assignee 
of the vendor, investing him with a legal title retained upon 
the sale to Buckner, yet, is it not clear, that a court of equity 
would compel him at once to convey that legal title to the 
second vendee, who had fully paid his purchase-money ?

Whenever the holder of a legal title encourages a purchaser 
to deal with another for his estate, or invests another person 
with the means of imposing upon others as the true owner, or

-i is silent when a purchaser is dealing with another for
-I his estate, a court *of equity will never allow him af-

terwards to assert that legal title against the purchaser.
In a court of equity, when the conscience of the party is not 

affected, the holding of the legal title is every thing. A satis-
fied mortgage, an outstanding term, a deed surreptitiously ob-
tained, are equally available; but, where in reference to third 
persons the conduct of the holder of the legal title has been 
such as that it would be inequitable to assert it against the 
holder of the equitable title, then a legal title is no protection. 
1 P. Wms., 393; 3 Russ., 1; Sudg. Vend., 728; Finch, 28.

It is said the complainants were bound to know what sort 
of title Buckner had, that they must be taken to know that he 
held only by contract and had not paid his vendor.

Take it as granted, and suppose them to have had notice of 
the very article under which Buckner held, and what then ? 
What is the language there held by Shackleford? “I consent 
that, in order to raise a fund to pay me what is yet due, you 
may sell this land to others; they are to pay for the land to 
you, not to me, and you are to pay it to me. I look, not to the 
land, but to the fund which is to come in place of the land, 
and I trust you to receive and pay it over to me. I give you 
fourteen months to pay the money, if you do not sooner sell 
the land; but the moment you sell it, if it be to-morrow, you 
are to take the money you receive and out of it pay me my 
debt.”

We say, therefore, because of this clause of resale, there was 
no lien on the land.

II. Lein lost by laches.
But, if there was a lien for the purchase-money after the 

sale to the complainants, we next claim that it was lost long 
ago by laches of Upshaw.

We have shown that Upshaw stood, not as vendor, but sim-
ply as his assignee of the debt due for the purchase-money. 
He was once connected with this land as a purchaser; but we 
have shown that he released the interest so acquired to Shack-
leford, and agreed to take a certain sum of money instead of 
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the land. He had, therefore, in fact, only a money claim. 
The land was never his, nor intended to become his.

We take it as granted, in this view of the case, that he 
might look to the land as security or means of payment, 
but he had *other security, the money due from Coats L 
for a part, and the responsibility of Buckner for the whole. 
Time and laches would bar him of all these securities. The 
debt was the principal thing, the lien on the land the mere in-
cident. Time would bar the debt. It would be most singular 
that after a lapse of thirty years we should find not only this 
debt yet valid, but the mere collateral lien which attended it 
also in full vigor. It would require sleepless vigilance to 
bring that about. Instead of this, there has been, so far at 
least as the lien is concerned, the most culpable negligence.

The Coats bond covered only part of the debt, ¿£250 out of 
¿£420; for the difference, ¿£170, Upshaw could look only to 
Buckner or the land. Nothing appears to show that any 
step was taken by Upshaw on the Coats claim. A suit had 
been brought upon it in 1798, three years before he became 
the assignee of Shackleford. Judgment was rendered on it in 
1800, and the writ of ca. sa. had been in that year returned, 
not found. The original suit had been commenced by capias, 
bail given, but no suit appears even to have been brought on the 
bail bond. An alias ca. sa. in 1801, never returned, is the last 
step taken upon the judgment. For the nine succeeding 
years no step is taken. On the 4th January 1809, Buckner 
takes the matter in hand, and gives a power of attorney to 
Marshall to collect the money from Coats. In 1810, a bill is 
filed, in Buckner’s name, against Coats’s representatives, to set 
aside a fraudulent settlement, which is continued for ten years, 
and then dismissed upon the default of the plaintiff, Decem-
ber, 1820.

There is no evidence of the slightest action of Upshaw in 
these proceedings, nor is any thing of the sort stated in the 
answer. The only statement in the answer is, that the suit 
against Coats “ was diligently prosecuted.” It is not said by 
whom. We have seen, however, how diligently.

Then as to the claim on Buckner. The steps taken by 
Buckner are the following:

. In April, 1804, (three years after the assignment from 
Shackleford,) Upshaw sent by John H. Upshaw to demand 
the money. It was not paid, and the claim was put by John 
H. Upshaw in the hands of O’Bannon for collection, who re-
ceived $200 from Buckner, but did nothing more.

*In December, 1805, Upshaw assigned ¿£500 of the
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Buckner debt to John H. Upshaw, and gave him an order on 
O’Bannon, April 1, 1807, to receive the money if collected. 
This order was protested for nonpayment. Nothing further is 
done for seven years; until February, 1814, when Upshaw 
commences a suit, in his own name, against Buckner, on the 
Shackleford contract. Buckner demurred to declaration, on 
the ground that the action should have been brought in 
Shackleford’s name, and the demurrer was sustained, and 
judgment upon it against Upshaw at May term, 1815. This 
was the end of all vigilance as to Buckner, who lived until 
1820, and then died possessed of large real and personal estate. 
His estate has since been settled, and it appears it was not 
necessary to sell his real estate to pay his debts.

This is the sum total of vigilance as to Coats and Buckner, 
showing the most tardy proceedings, and those defeated by 
the gross ignorance of Upshaw’s agents.

Now it would be strange if all this delay has not wholly 
defeated all prospect of a recovery, of either the Coats claim 
or the debt against Buckner. In all probability the Kentucky 
statute has long since barred an action in favor of Shackleford 
or Buckner; or, if there be no limitation in that state as to spe-
cialty debts, as we believe is the case, the presumption of pay-
ment is conclusive. And the Virginia statute has barred the 
action against Coats’s bail, or against the sheriff for failing to 
return the last ca. sa. Or, if there was no bar by limitation 
or presumption, the assets of Coats and Buckner are beyond 
the reach of their creditors. One has been dead nearly forty 
years, the other (Buckner) twenty-two years.

With what conscience can Upshaw, after all this delay and 
loss, seek to make these purchasers from Buckner again pay 
for their lands ? If he had come forward in good time, they 
undoubtedly might have reimbursed themselves, by action 
against Buckner, either upon the covenants in his deed or (by 
subrogation) on the contract with Shackleford; but as it is, 
his negligence has put that beyond reasonable probability.

But if Upshaw had been vigilant against Coats and Buck-
ner, it is no excuse for his laches as against these complain-
ants. He did know, as early as 1799, that these complainants 
*671 were in possession of these lands, claiming and improv- 

J ing them as their own. *Now in 1815, he was pursuing 
Buckner for the money; and up to 1820 the suit in chancery 
was going forward as to the Coats claim. He still considered 
the contract as open, and never makes any demand of these 
complainants. , In 1818, he seeks to turn them out of posses-
sion by an action of ejectment. He does not ask them for 
the money. He does not exhibit his right to receive it; but 
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demands their land, and when he comes to show his right to 
that, he exhibits nothing but a void patent.

He then lies by for eight years, until 1826, and obtains a 
patent from the United States by means of his deed from Roy 
the warrantee, which deed was obtained in confirmation of a 
contract which he had released and rescinded; and at last in 
1829, after these complainants had been in peaceable posses-
sion, to his knowledge, for thirty years, he brings his last 
ejectment, and seeks to turn them off the land.

Now, so far as his right to make these complainants pay him 
Buckner’s debt is concerned, there has been no demand for 
thirty years, and in the mean time, in consequence of his 
laches, these complainants have lost all chance of indemnity 
from Buckner.

Such laches will bar not only a mere equitable lien for pur-
chase-money, which is the most that Upshaw ever had, but in 
equity it would bar a legal title, especially one obtained from 
a mere trustee, under circumstances like the present.

The rule prior in tempore does not apply where the holder 
of the first equity is guilty of laches. Sugd. Vend., 728, 729.

We claim, therefore, that Upshaw is not entitled to demand 
the Buckner debt from the complainants. If he is entitled to 
any relief against the complainants, it is only to that. But 
the decree of the Circuit Court goes quite beyond that, and 
gives him the land itself, and, in addition, a sum of money for 
rents and profits larger than the Buckner debt, principal and 
interest!

This part of the decree proceeds upon the idea that he sold 
this land—that he stands as vendor—his purchase-money un-
paid—guilty of no laches; and that these complainants, as 
purchasers, have refused to pay him their purchase-money, or 
have wrongfully delayed it so long, that he can rescind it, and 
take back his land. I have already shown the gross laches on 
his part, so gross, that if he was the immediate vendor r*z^Q 
of the complainants, *and they had agreed to pay him L 
the purchase-money, he could not recover it, but it would long 
ago have been barred, or presumed to be paid.

But the complainants, what have they done to lose their 
land to Upshaw ?

He is not their vendor. He is (as has been shown) the 
mere assignee of a debt, never looking to this land but as a 
means of securing its payment. He has never demanded pay-
ment of them. With full knowledge, he allowed them to go 
on for thirty years, wasting the best of their lives in reclaim-
ing this land from the wilderness. They have been guilty of 
no laches—of no bad faith. They say in their bill that they
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were in total ignorance of his claim, or of any defect in their 
title, until he recovered against them in the last ejectment; 
and all this Upshaw admits in his answer. They never refused 
to pay the Buckner debt, for it was never demanded of them.

And if they had refused, that refusal would not have preju-
diced them; but they still would have saved their land, by 
application to equity. That debt was not of their contract-
ing. It was res inter alios. They had a right to have it fully 
sifted in this court. No one can doubt this.

Again. If it were the case of vendor and vendee, before 
the vendor can count time and laches against the vendee, and 
go for a rescission, he must show himself ready and able to 
comply with his contract. Wilson v. Tappan, 6 Ohio, 175.

Upshaw could not demand either money or land, until 1826, 
for he could never before that day make a title. And up to 
this moment he cannot perform that very contract, with which 
he is connected as assignee—the contract between Shackleford 
and Buckner. If these complainants are to pay the purchase-
money for Buckner, they can only be asked to do so upon 
having the benefit of that contract and a performance from 
the other party. Shackleford stipulates to make Buckner a 
warrantee deed, and that deed Upshaw has not yet produced. 
If Shackleford is dead, we must have such a deed from his 
representatives as binds his estate. Upshaw’s deed will not 
satisfy the contract. We do not know what he may have 
done to encumber the title, or how safe we would be with his 
*6Q1 warrantee. We are not bound to take it as of course.

J *Further, before Upshaw could rescind the contract 
and take the land, he must place us, as Buckner’s assignees, 
in statu quo. He must give us the claim on Coats; he must 
transfer to us the claim on Buckner, and he must pay back to 
us the money he received from Buckner.

Lastly. The contract for the one thousand seven hundred 
acres is one; it must be rescinded in toto, or not at all; and 
as to the one thousand acres, it can never be rescinded, for 
that part of it is performed.

III. If the court require the complainants to pay the Buck-
ner debt, a question arises, whether a pro rata allowance be 
made for the <£600 paid by the Anderson bond.

It is clearly right to allow that credit. Shackleford sold to 
Buckner two tracts as one, for an entire consideration of 
<£1,020. The contract speaks of the two tracts; that is, the 
tract of one thousand acres, and of seven hundred acres, “ as 
the one thousand seven hundred acres.” There is no price 
fixed for one as distinct from the other; the sale is in solido. 
The ¿£600 is paid and endorsed generally upon the contract.
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No application was made to one of the tracts by the parties at 
the time of the payment. Indeed, without the concurrence 
of both the parties, such special application could not be made. 
The contract did not admit it, for here was no case of two 
debts, or of two tracts of land, with distinct sums due for 
each. There was but one debt, due for two tracts of land, 
sold as one. '

IV. As to the rents and profits and improvements.
If the court are of opinion that Upshaw is entitled to the 

land, the remaining question is upon that part of the decree 
of the Circuit Court which touches the allowance to be made 
to Upshaw for rents, and to the complainants for improve-
ments.

The decree gives to the complainants their improvements 
made up to the year 1818, without interest; and to Upshaw 
the annual rents and interest from 1818 to 1840, by which, in 
addition to the land, now worth from $15,000 to $20,000, Up-
shaw recovers a decree against the complainants for $4,762.30, 
being a little more than the balance due upon the Buckner 
debt!

We claim the true rule to be, to allow improvements up to 
the time of bringing the ejectment upon which the lard was 
recovered, and to charge rents from that time.

*This is according to the rule fixed by the occupying 
claimant law of Ohio.

It is said that law does not apply to this case, as the title of 
the complainants is not adverse to that of Upshaw.

It is shown that the complainants took the possession under 
a claim of the fee, having paid their vendor in full, and taken 
a conveyance in fee. They did not hold in subordination to 
any one. Their possession was therefore adverse. Jackson v. 
EUis, 13 Johns. (N. Y.), 118. The occupying claimant law, 
therefore, furnishes a rule of adjustment which this court will 
follow. Bank of Hamilton v. Dudley's lessee, 2 Pet., 526.

Morehead and Cox argued for the appellee upon the follow-
ing grounds:

The appellants have not sustained by proof the material 
allegations in their bill.

1. The appellants in their bill charge that Shackleford was 
authorized by the appellee to sell the land to Buckner; the 
answer negatives the allegation, and there is no proof contra-
dicting the answer.

2. The appellee, however, admits that in 1800 he gave his 
conditional assent to that sale ; and if the condition had been 
complied with on the part of Buckner, his assent would in
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equity be construed as having relation back to the time of 
Shackleford’s contract with Buckner, and have bound him to 
convey the land. The conditions on which his assent to 
that contract was obtained are, Shackleford agreed to assign 
him the contract made with Buckner, and give him full power 
and authority to receive from Buckner the <£420 then due for 
the land, with interest thereon, at the rate of 5 per cent, per 
annum, from the 1st day of December, 1797, till paid, and 
Buckner was to pay him the money thus due; and, on those 
conditions being complied with, the appellee assented to the 
sale, and bound himself to convey the land to Buckner.

3. The conditions on the agreement to perform which the 
assent of the appellee was obtained, as aforesaid, so far as the 
same were to have been performed by Shackleford, were never 
performed by him until the 16th of May, 1803. Until those 
conditions were performed by Shackleford, the appellee had no 
*711 *power or authority to apply to either Buckner or

-* Coats for payment, or to receive and receipt for the 
purchase-money, if the same had been tendered to him. The 
written order on Copeland, which Buckner gave to Shackle-
ford, to which we have already referred, was never transferred 
by Shackleford to the appellee; so that the appellee never had 
anything to do with the collection of Coats’s bond, or any 
authority to receive the money due thereon, had it been col-
lected.

4. That part of the condition, namely, the payment of the 
£420, with interest, &c., which was to have been performed 
by Buckner, has never been performed, either by him or by 
any other person for him. The payments credited on the con-
tract between Shackleford and Buckner, while the same re-
mained in possession of O’Bannon, were never received by 
the appellee. O’Bannon had no authority from the appellee 
to receive from Buckner partial payments on the contract. 
His authority was limited and confined to the receipt of the 
entire sum due and the delivery of the deed. The allegation 
in the appellant’s bill, that O’Bannon was duly authorized by 
John H. Upshaw, whom they charge was invested with power 
of substitution, to receive from Buckner partial payments on 
said contract, is positively denied by the appellee in his 
answer, and that denial is fully sustained by the depositions 
of John H. Upshaw and the receipt given by him to the ap-
pellee, for the said original contract left with O’Bannon, and 
power of attorney dated April 4, 1804, to which the court is 
respectfully referred. From that denial, and those depositions 
and receipts, we draw these conclusions: 1st. That the appel-
lee executed a deed to Buckner, as an escrow, and placed the
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same in the hands of his agent, John H. Upshaw, for the pur-
pose of being delivered to Buckner, upon the receipt from 
him of the ¿£530 9s., the purchase-money then due on the 
land. 2d. That, for the purpose of avoiding any difficulty 
with Buckner respecting the conveyance of said land, the ap-
pellee empowered his said agent, on the receipt of the said 
purchase-money, to execute to Buckner such other or further 
conveyance or assurance as might be deemed necessary, in 
order to invest in Buckner a perfect title. 3d. That said 
agent was not empowered to receive partial payments on said 
contract, but was limited and confined to the receipt of the 
entire sum due. The words in the *power referred to [-*79 
in said receipt are, “ and to receive of said Buckner L 
the sum of five hundred and thirty pounds,” &c., “for the 
above land.” The appellee was willing to confirm the con-
tract upon being paid the entire sum due, but not otherwise. 
He was not, by the receipt of partial payments, willing to ex-
tend the time of payment of the residue to an indefinite 
period. 4th. That said agent was not, by his principal, in-
vested with power of substitution. This is inferrible from 
the fact that no such power is referred to in the receipt which 
he gave to his principal. 5th. That the power given to said 
agent by his principal does not contain, as charged in the 
appellant’s bill, a clause authorizing him to receive any bal-
ance that might be due on said contract, if any was due. 
6th. That the power given by said agent to O’Bannon was 
not greater than said agent himself' possessed; for said agent 
deposes and says, “ I certainly did not consider myself author-
ized to tender Buckner a title until the money was paid, and 
I certainly did not give to O’Bannon a power greater than the 
one possessed by myself.” And, 7th. That O’Bannon was 
not the attorney of the appellee for the purposes charged in 
the appellant’s bill. If these conclusions are sustained by the 
premises, it results that O’Bannon had no power derived from 
the appellee to receive partial payments on the contract, and 
that the credits endorsed on said contract by him must be 
laid out of the case. The onus of sustaining O’Bannon’s 
authority to receive partial payments rests with the appel-
lants, and they have totally failed in proving the truth of 
their allegation. The credits endorsed on the contract refer 
to receipts given to Buckner. The appellants claim under 
Buckner; why, then, if those payments were made on said 
contract by the authority of the appellee, do not the appel-
lants produce those receipts, and the authority granted to 
O’Bannon, authorizing him to receive those partial payments? 
The appellants have presented no valid excuse for their non-
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production; and the very fact of keeping back those docu-
ments, if such really exist, raises a suspicion that all was not 
right, and that, if they were produced, they would prove the 
allegations in their bill to be untrue. The two payments en-
dorsed without the authority of the appellee must, therefore, 
we respectfully submit, be laid out of the case.

The £600, the proceeds of Anderson’s bond, was applied in 
*payment of the money due by Buckner to Shackle- 

1 -1 ford on the one thousand acres of land surveyed for 
Javin Miller, and which was sold by the latter to the former, 
as aforesaid, and no part of that sum was applied in payment 
of the lands in question. This position is sustained from the 
following facts and circumstances:

1st. Shackleford, at the time he contracted with Buckner, 
was invested with the equitable title to this one thousand 
acres, but he was not invested with either the equitable or 
legal title to the seven hundred acres of land in question, and 
it is therefore reasonable to infer that he applied that sum to 
the payment of the debt due to himself.

2d. £600 was the precise sum which was to be paid by 
Buckner to Shackleford for that one thousand acres of land.

3d. In 1803, Shackleford procured Chamberlayne, the 
patentee of said one thousand acres of land, to execute a 
deed of conveyance for the same to Buckner, and the said 
deed and the patent which Chamberlayne had obtained for the 
land were afterwards transmitted to Buckner by the hands of 
the appellee or his agent, John H. Upshaw. Would Shackle-
ford have done that if any portion of the purchase-money still 
remained due to him by Buckner?

4th. When Shackleford, in 1800, first informed the appellee 
that he had sold to Buckner the seven hundred acres of land 
in question, and agreed to assign to him the contract he had 
made with Buckner, he stipulated with him that the entire 
purchase-money was still due for the land by Buckner.

5th. When Shackleford, in 1803, assigned to the appellee 
th? contract he had made with Buckner (for the sale to him 
of the lands in question,) he covenanted with the appellee 
that there was then due by Buckner, on said contract, the 
sum of £530 9s.

6th. When John H. Upshaw, as agent of the appellee, after-
wards called upon Buckner for payment, he acknowledged 
that the entire sum was due, and promised to make payment 
in some short time, if said agent would wait. The said agent 
did wait, as requested, but no payments were made to him by 
Buckner.

We therefi re assume it as an indisputable fact, that no part 
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of the purchase-money for the lands in question was ever paid 
by Buckner, either to Shackleford or to the appellee, or to any 
other person authorized by the appellee to receive and pyq 
receipt for the *same. No money was ever collected, L 
either by Shackleford or the appellee, on Coats’s bond. The 
defence successfully made by Buckner in the Circuit Court of 
Kentucky to the action brought by the appellee, as assignee, 
to recover the purchase-money due on the land, evinced a de-
termination on his part not to perform the contract he had 
made with Shackleford, and, by that unequivocal act, the ap-
pellee had a right to declare the contract at an end, and no 
further obligatory on him; and he did so declare it, and im-
mediately thereafter commenced an action of ejectment in the 
seventh Circuit Court of the United States, district of Ohio, 
against the tenants in possession, who claimed to have derived 
their title under Buckner. To that action, the appellants, or 
the persons under whom they claim, were admitted as defend-
ants, and, on trial, a verdict and judgment were rendered in 
their favor, on the ground that the appellee, who was the 
lessor of the plaintiff, was only invested with the equitable 
title under and in virtue of the deed to him from Roy, which 
was based on a patent granted to him by the commonwealth 
of Virginia, which bore date subsequent to the date of the 
deed of cession of Virginia to the United States. Being thus 
defeated in every attempt made by him, first, to recover the 
money for which the land had been sold by Shackleford to 
Buckner, and, second, to recover possession of the land itself, 
the appellee procured from Roy and wife a second deed of 
conveyance, and, in 1826, obtained from the United States a 
patent for the land, on which he instituted an action of eject-
ment against the appellants, and obtained a verdict and judg-
ment of eviction against them; and in order to obtain a per-
petual injunction against further proceedings on that judgment, 
and to compel a conveyance of the lands in question, the ap-
pellant filed the bill under which the decree complained of 
was rendered.

5. And the question here occurs, were this a suit prosecuted 
by Buckner or his legal representatives against the appellee, 
in order to compel the specific execution of the contract en-
tered into between Shackleford and Buckner, for the sale and 
conveyance of the lands in question, would this court grant 
the relief asked? Buckner has neither paid nor tendered 
payment of the purchase-money. Would this court, then, de-
cree in his favor? Is it not a rule in equity, that where ¡-#75 
the party to a contract not only neglects *to perform L 
it, but, by his conduct, evinces a determination not to perform
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it, that the opposite party is at liberty to put an end to it; 
and that where the purchaser neglects for an unreasonable 
length of time, although often requested, to pay the purchase-
money, and in the mean time, as in the present case, the land 
has increased in value tenfold, that a court of equity will not 
interpose in his behalf, by compelling the specific execution 
of the contract ? If Buckner had made prompt payment, the 
appellee could readily have invested the avails of the sale in 
other western lands, which, at this day, would have been worth 
thousands of dollars more than the lands in question, with all 
the improvements which have been made on the lands by the 
appellants, and have avoided the trouble and expense of many 
long and wearisome journeys, and the expenditure of thousands 
of dollars in ineffectual attempts to recover his just rights. 
Is it not also a rule in equity, that he who asks must himself 
do equity to him against whom he asks it; and that he who 
claims the aid of a court of equity must show that he has not 
only been at all times ready, willing, anxious, and eager to 
perform the stipulations on his part, but that he has either ac-
tually performed or tendered performance on his part, and 
that the opposite party refused compliance on his part ? These 
principles are so well understood, and have so often received 
the sanction of this court, that we do not deem it necessary 
to cite authorities in support of them. We therefore respect-
fully submit, that were Buckner or his heirs the parties com-
plainant in this suit, that a specific execution of the contract 
in question would not be decreed by this honorable court.

6. Do the appellants, as against the appellee, stand upon 
more favorable ground in a court of equity than Buckner or 
his representative would have stood? No consideration ever 
moved from the appellants to the appellee as an inducement 
to the conveyances asked; they never tendered, nor do they, 
in? their bill, offer to pay the consideration money contracted 
to be paid by Buckner. They were not parties to the contract 
made by Shackleford with Buckner, and consequently no 
privity of contract exists between them and the appellee. 
Upon what ground or principle, then, are the appellants, as 
*781 against the appellee, entitled to the relief prayed for in

; -• their bill? Upon the ground of privity of *contract, 
they are not entitled to relief, because such privity existed. 
The appellants have, however, invoked the benefit of the con-
tract between Shackleford and Buckner, which has been as-
signed to the appellee; but can that contract, if it were ad-
mitted they are entitled to its benefit, aid them ? The terms 
of that contract were never performed by Buckner. If they 
are entitled to the aid of that contract, it must be on the 
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ground., that in equity, though not at law, they must be con-
sidered as Buckner’s assignees, and consequently, in reference 
to that contract as standing in his shoes; and with reference 
to the appellee, as subject to the same equity to which it was 
subject in the hands of Buckner. As the assignees of Buck-
ner, they acquired no better title in equity than was vested in 
Buckner at the time of the assignment. If, therefore, Buck-
ner could not in equity compel the specific execution of the 
contract in question, neither can the appellants compel it. 
The assignee of a contract for the sale and conveyance of 
land, where he himself hath neither performed nor tendered 
performance, must abide the fate which awaited the assignor, 
where he neither fulfilled nor offered to fulfil the terms of the 
contracts, the specific execution of which is sought. In Stan-
ley v. G-adsby, 10 Pet., 522, this court is reported to have 
said, “ If a complainant does not aver in his bill his readiness 
to pay both principal and interest, he can have no standing in 
a court of equity.” The payment or tender of the purchase-
money is indispensable on the part of him who asks the spe-
cific execution of a contract. Stratford v. Alborough, Ridgw. 
Ch., and 2 Bligh, 596, 4. Again: both Buckner and the ap-
pellants have trifled with the appellee; and it seems to be a 
settled rule in equity, that where one party to an agreement 
trifles, and shows a backwardness to perform on his part, 
equity will not decree a specific performance in his favor. 
Harrington v. Wheeler, 11 Ves., 856. In the case of Edwards 
v. Parker, lately pending in Brown county, Ohio, which was 
a bill to enforce the specific execution of a contract, the Su-
preme Court of the state refused to decree in favor of the 
complainant, on account of the lapse of time since the contract 
should have been complied with. S. P. Mayo v. Deschamps, 
13 Ves., 25 ; Grant v. Humphrey, 8 Ves., 815; and Highby v. 
Whittaker, 8 Ohio, 201. In this last case the purchaser 
of the land delayed payment of *the principal part of L 
the purchase-money for about ten years after it was due, and 
the court decided that he could not compel, in equity, the 
specific execution of the contract; that the trifling indisposi-
tion of the complainant, his want of integrity and intention 
to pay for the property, and his utter inability to do it, un-
questionably gave to Burchard, under whom Whittaker 
claimed, the right to put an end to the contract; and that as 
the complainant had occupied the land sold, the fair rent of 
which was equal to the actual payment made, Brunce, the seller, 
had a right to rescind without offering to refund the amount 
received. See, also, Remington v. Kelly et al., 7 Ohio, 103. 
It is now more than forty-one years since the purchase-money
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for the lands in question fell due, and during that whole 
period neither Buckner nor the appellants have either paid or 
offered to pay the purchase-money; upon what ground, then, 
can they insist that the decree is erroneous? Every man is 
to suffer for his own delay or neglect. Speake v. Speake, 1 
Ves., 217. The plaintiff in equity, if he either will not, or, 
through his own negligence, he cannot, perform the whole on 
his side, has no title in equity to the performance of the other 
party. Butcher y. Hinton, 1 Ch. Ca., 302; Keen v. Stukely, 
Gil., 155; Pope v. Roots, 7 Bro. P. C., 184; Earl of Evershap 
n . Watson, Rep. Temp. Finch, 445; 2 Freeman, 35; Hutton v. 
Long, Temp. Finch, 12. So, if the plaintiff has not performed 
his part of the agreement, he must, in equity, show that he 
was in no default in not performing it, but must also allege that 
he is still ready to perform it. Fields v. Hooker, Meriv., 224; 
and Fane v. Spencer, Id., 430, in note. And upon this rea-
soning it is, that when a man has trifled or shown a backward-
ness in performing his part of the contract, equity will not 
decree a specific contract in his favor, especially if circum-
stances are altered. Hayes v. Caryll, Jan., 1792; 5 Vin. Abr., 
538, pl. 18. Neither will equity decree an agreement which 
appears afterwards to have been discharged by parol, though 
the original agreement was in writing. Groman v. Salisbury, 1 
Ves., 240; Lord Milton v. Edgworth, 6 Bro. P. C., 580; Segal 
n . Miller, 2 Ves., 299; Inge v. Sippingwell, Dick., 469; Daved 
v. Simonds, 1 Cox, 406 ; and Stephens v. Cooper, 1 Johns. 
(N. Y.) Ch., 420, 430. In the case of Heafly n . Hill, the 
*70-1 specific performance of an agreement to grant a lease

-I was refused, *the plaintiff having failed to file his bill 
for more than two years since notice from defendant of his 
intent not to perform his contract, on account of the plain-
tiff’s non-fulfilment of his part of the agreement. In this 
case, at the time of service of the declarations in the first 
action of ejectment brought by the appellee against the apel- 
lants, the appellants had notice that the appellee did not in-
tend to perform the agreement in question, on account of the 
neglect of Buckner in not paying the purchase-money due on 
the land; and yet no payment or offer of payment was made 
by them, nor did they file their present bill until more than 
ten years had elasped after the receipt of actual notice that 
the appellee considered the contract at an end, and no further 
obligatory on him. Even in the bill which the appellants 
have filed, (but which they never filed until all their efforts to 
baffle the appellee at law had failed,) they have not tendered 
payment of the purchase-money, unless that clause in the 
prayer of their bill which asks for a decree upon such terms 
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as the court may seem just can be construed as an offer to pay 
the purchase-money due, with interest. To construe that 
clause in the prayer of the bill as an offer to pay would be 
giving to it a construction which is incompatible with the 
general frame of the bill, and the grounds on which the ap-
pellants have based their right to the relief invoked. The 
appellants have based their right to relief on three grounds: 
1st. That Shackleford, or the appellee, neglected to collect the 
amount due on Coats’s bond. 2d. If that be not true, that 
they, or one of them, neglected to collect the purchase-money 
of Buckner. And, 3d. That the appellee never acquired his 
legal title until 1826. And, first, as to Coats’s bond: Were it 
true, as charged, that it was through the mismanagement or 
omission of Shackleford, or the appellee, or both of them, 
that Coats’s bond was not collected, would the condition of 
the appellants be improved thereby? We think not. The 
balance due on Coats’s bond was <£250, and the entire sum 
due was £420. Consequently, there remained due, after de-
ducting Coats’s bond, £170, which fell due in 1799. This 
balance has never been either paid or tendered to the appellee. 
If, therefore, the balance of Coats’s bond was lost through the 
negligence of Shackleford and the appellee, or one of them, 
that negligence only operated as a release pro tanto of the ob-
ligation of Buckner to pay, or tender payment *of the r*7q 
purchase-money; and from thence it results, as the *- 
£170, with interest, was never paid or tendered, that the 
appellants are not entitled to the relief which they ask. But 
is it true that Shackleford and the appellee, or one of them, 
had the management of the claim against Coats; and that, 
through their mismanagement or neglect, or the mismanage-
ment or neglect of any of them, said claim was lost ? Coats’s 
bond was never assigned by Buckner to Shackleford; nor did 
the parties stipulate that Shackleford should have the man-
agement or control of the suit which had been ordered on 
that bond. The stipulation on the part of Shackleford was 
to wait for the amount due on Coats’s bond until judgment 
was obtained thereon. That stipulation was coupled with 
this condition, namely: that Buckner gave to him an order in 
writing, on the attorney in whose hands Coats’s bond had 
been placed for collection, requesting him to pay over the 
money to Shackleford, when collected. Buckner did not give 
the written order which he covenanted to give, but gave to 
Shackleford an order of the description promised, on Cope-
land, who never was employed, nor ever had anything to do 
in the collection of Coats’s bond. Buckner’s covenant was 
therefore broken; and so much of the purchase-money as was
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to have been paid by the proceeds of Coats’s bond became 
due on the day the contract between Buckner and Shackle-
ford was executed. But if this be deemed too rigid a construc-
tion of Buckner’s undertaking, as it respects the order, in 
writing, he obligated himself to give to Shackleford, yet it is 
clearly discoverable from the words as well as from the gen-
eral scope and design of the parties, as expressed in the con-
tract, that Shackleford only stipulated to wait for the ¿£250 
until judgment was rendered on Coats’s bond. That judg-
ment was rendered in May, 1800, and on that day, at all 
events, the remaining balance of the purchase-money of the 
lands in question fell due. Buckner was informed by Shack-
leford when judgment would be rendered, and that Coats 
intended to enjoin the judgment. The evidence shows that 
neither Shackleford nor the appellee had any management or 
control of the suit on Coats’s bond; that neither of them 
were guilty of any mismanagement or neglect in relation 
thereto; that the attorney having the management of that 
suit procured judgment to be rendered thereon at as early a day 

as practicable; that, *after judgment, every reasonable
1 effort was made to enforce collection, but without 

effect; that the insolvency of Coats was ultimately ascer-
tained; that, from weighing the evidence with care, the in-
ference is strong that Coats was insdlvent in 1797, and that 
Buckner was duly notified of the result. We therefore re-
spectfully submit that the first ground assumed by the appel-
lants, on which they assert their claim to relief, has no solid 
base on which to rest. Their second ground is equally un-
sustainable. What has the solvency or insolvency of Buck-
ner, at certain periods, to do with this case ? He stipulated 
with Shackleford to pay for the land a certain amount, and 
within certain periods—uncertain, it is true, at the time of 
contracting, but which were rendered certain by the happen-
ing of the events referred to in the contract. Shackleford 
waited until those events happened. The ¿£170 fell due at all 
events in 1799, if not before, and the ¿£250 in the May follow-
ing, when judgment was rendered on Coats’s bond. Shackle-
ford did not stipulate to wait for the purchase-money longer 
than those periods. If not paid then, he had a right to put 
an end to the contract. There is no clause in the contract 
which required him to sue for the purchase-money in case 
Buckner failed to pay within the stipulated periods. It was 
therefore optional with Shackleford, on Buckner’s neglecting 
or refusing to pay within the stipulated periods, either to put 
an end to the contract or to sue for the money due. If Buck-
ner was able to pay, why did he not pay? Until he made 
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payment, the equitable title to the land purchased, or rather 
contracted for, did not vest in him. There was no considera-
tion to raise a case in him. If he was able to pay, why did 
not the appellants compel him to make payment? Why did 
they not see that the money they had contracted to pay Buck-
ner for the land was applied to the payment of the purchase-
money which Buckner had contracted to pay Shackleford? 
The appellants claiming under Buckner are chargeable with 
notice of the fact, that he only held title under his contract 
with Shackleford, which obligated him to pay ¿£420, with in-
terest, before he could demand of Shackleford the legal title. 
Was it not, therefore, their duty to have seen that the pur-
chase-money paid by them was faithfully applied to the pay-
ment and discharge of Buckner’s contract with Shackleford? 
Buckner’s solvency or insolvency has therefore nothing r*gi 
to do with *the case. The consideration has never L 
been paid or tendered, and consequently the appellants have 
no right in equity, as against the appellee.

But it is also insisted that the appellee never acquired the 
legal title to the lands in question until 1826; and conse-
quently, until he did acquire the legal title, that neither Buck-
ner nor those claiming under him were bound either to pay or 
tender the purchase-money. But did they either pay or ten-
der the purchase-money when the legal title was obtained? 
No ; they neither did the one nor the other. How, then, are 
they entitled to relief on that ground? They did not offer to 
do equity when every shadow of suspicion was removed from 
the appellee’s title. But did the defect in the appellee’s legal 
title Excuse them from the strict performance, or at least‘a 
tender of performance, of the original contract between 
Shackleford and Buckner? We think not. The appellee’s 
equitable title was perfect, and he, as well as Shackleford and 
Buckner, believed that he was also invested with the perfect 
legal title, in virtue of the deed of conveyance from Roy, who 
had obtained a patent for the land from the state of Virginia. 
The attorney who instituted the first action of ejectment for 
the appellee, and the appellee himself, must have been im-
pressed with the belief that the appellee was at that time in-
vested with the legal title, otherwise the conduct of the attor-
ney was dishonorable and dishonest, and that of the appellee 
simple and foolish. Upon comparing dates, it was found that 
the patent had issued since the date of the deed of cession, 
and consequently that the appellee was not invested with the 
legal title. Did that discovery excuse the appellants from 
paying or tendering the purchase-money, in pursuance of the 
terms of the original contract ? The appellants either did or 

73



81 SUPREME COURT.

Buchannon et al. v. Upshaw.

did not know, at the time the purchase-money fell due, that 
the appellee was not invested with the legal title. If they 
did know, it was their duty to have tendered the money, de-
manded a good title, and, at the same time, to have informed 
the appellee of the defect which existed in the title; and, on 
the other hand, if they did not know of the defect, they have 
no excuse for the neglect in making payment. The appellants 
have presented no valid excuse for the non-payment or tender 
of the purchase-money, and consequently are not entitled to 
*091 the relief claimed.

-I *The conduct of the appellants, evinced by the insti-
tution and prosecution of their separate suits, in Clermont 
county, against the appellee, to which we have referred in the 
abstract, at the time this suit was pending in the Circuit 
Court, does not present them or their case in the most favora-
ble point of view before a court of equity. He who asserts a 
claim in a court of equity ought to present himself with clean 
hands and a pure heart, if he expects to receive a favorable 
response to his petition.

Mr. Justice CATRON delivered the opinion of the court.
This is an injunction bill, to restrain the defendant from 

taking out a writ of possession and an execution for costs, on 
a recovery, of seven hundred acres of land, by Upshaw, in an 
action of ejectment against the complainants in the Circuit 
Court of Ohio. They ask a perpetual injunction of the execu-
tion, and a specific decree for title.

The complainants, and those under whom they claim, pur-
chased from Philip Buckner, paid a full price, and took deeds 
dated in 1798 and 1799.

Buckner purchased from Lyne Shackleford in November, 
1797, when the latter had no title to, or interest in the land; 
Upshaw, the respondent, being the owner. It had been grant-
ed to Beverly Roy by the commonwealth of Virginia, in 1789, 
and sold by Roy to Shackleford. In April, 1797, Shackleford 
sold to Upshaw, and directed the title to be made to him. On 
the 20th of July, 1797, Roy conveyed to Upshaw; and in 
November afterwards, Shackleford sold a second time to 
Buckner.

To remedy this defect of title and want of good faith, in 
April, 1801, Shackleford entered into a covenant with Upshaw, 
by which the sale to Buckner, of November, 1797, was con-
firmed ; and in May, 1803, Shackleford and Upshaw entered 
into another covenant, again confirming the contract between 
Shackleford and Buckner; and which is more specific in its 
terms than the first, of 1801.
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By these contracts alone Upshaw was bound: and on them 
the bill is founded, and a specific decree asked. They must 
be taken together: so the complainants treat them in their 
bill; nor can the court do otherwise.

Upshaw, having stipulated to make title to Buckner, on re-
ceiving <£420, the purchase-money, took an assignment r*gg 
of the covenant *between Buckner and Shackleford; *- 
on which it appears by the covenant of 1803, £420 was 
remaining unpaid.

It is insisted that a bill for a specific performance of the 
contracts, could not be maintained until the purchase-money 
was tendered to Upshaw, the vendor; and of this opinion was 
the Circuit Court; and principally on this ground, taken in 
connection with other circumstances, dismissed the bill.

We are of opinion that if such a rule exists in any case, it 
has no application to the one before us. The complainants 
purchased from Buckner when he had no interest in the land; 
and at that time they acquired no equity against Upshaw. 
yet of this fact they had no knowledge, and rested confident 
that they were occupying and improving the land under a 
good title. Nor did they have any knowledge of the contracts 
between Shackleford and Upshaw, after their purchase from 
Buckner, for many years; probably not until about the time 
the recovery was had against them in the action of ejectment 
in 1831. It was not Buckner’s interest to give the informa-
tion ; and Shackleford took no further trouble on himself in 

. the matter after 1803; he and Upshaw residing in the remote 
parts of Virginia, five hundred miles from the complainants.

Upshaw admits, in his answer, that he did not know Buck-
ner had sold the land, or that it was in the possession of the 
complainants, until about the time he brought his first action 
of ejectment, in October, 1818: that he sued for the land, be-
cause he had failed to obtain the purchase-money from Buck-
ner. The suit failed, because the patent from the common-
wealth of Virginia was void; the country having been ceded 
(north of the Ohio river) by Virginia to the United States, 
before the land was granted.

In 1826, Upshaw, on the production of the patent to Roy 
and his deed, obtained a patent from the United States, in con-
firmation of the Virginia grant. On this he brought another 
suit against the complainants; and in 1831, recovered the 
land. This is the judgment the bill seeks to enjoin.

During all this time, Upshaw was a stranger to the com-
plainants : he set up no claim against them for the purchase- 
inoney due from Buckner to him: he sought the land, and 
disavowed that Buckner’s contract with the complainants 
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bound him. And *so he continues to do. His principal 
defence in the answer to the bill is, That having no con-
tract, or privity of contract, with the purchasers from Buck-
ner, he conceives they can have no right to come into a court 
of equity to enforce a specific performance of the contract 
with Buckner.”

It is manifest that at no time were these complainants 
afforded the opportunity to pay the purchase-money due from 
Buckner to Upshaw.

We therefore hold, that complainants were in no default 
prejudicial to their original equities, for failing to discharge, 
or offering to discharge, the bond of Buckner.

Nor could the complainants be justly charged with sleeping 
on their rights, had the true state of the facts been known to 
them. Until 1826, Upshaw was in no situation to comply 
with his part of the contract; that is, to make title. A court 
of chancery would have enjoined the payment of the purchase-
money before the patent issued from the United States—and 
set aside the contract, if the vendor could not have made title.

Neither can this be treated as a stale claim, for another 
reason. The complainants went into possession under Buck-
ner’s deeds, dwelt upon, and in good faith improved the land; 
and are now seeking to protect their possessions and homes, 
in affirmance of their deeds.

We also hold that there was privity of contract between Up-
shaw and the complainants. When he sanctioned Shackle-
ford’s contract with Buckner, he became a party to it: Buck-
ner had assigned all its benefits to the complainants, and they 
must be treated as rightful assignees; with the modifications 
imposed by the contracts of 1801 and 1803, between Upshaw 
and Shackleford.

The equitable title being in the complainants by a contract 
complete in all its parts, they are entitled to a specific decree 
of course, on principles too familiar to require authorities to 
support them. On this part of the case the court has had neither 
doubt nor difficulty in arriving at a conclusion favorable to a 
specific decree.

The complainants being entitled to relief, the next question 
is, on what terms? For as they ask the active aid of the court 
to coerce performance of the respondent’s contracts, they can 
#or-| only have such aid on the terms that they do him equity.

J A rule * without an exception, within our recollection. 
Having dealt for an equitable title, complainants took it sub-
ject to all the equities existing between their immediate ven-
dor, Buckner, and his vendor, Upshaw. It follows, they must 
perform the covenants favorable to the defendant found in the 
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contracts on which they seek relief. Therefore, before Upshaw 
can be compelled, to convey the land, he is entitled to receive 
the purchase-money; unless his right is cut off by the contract, 
or has been forfeited by his subsequent conduct.

The first objection is, that in the contract between Shackle-
ford and Buckner, there is a power given to the latter to sell; 
until which time Shackleford agreed to wait for a portion of 
the money: that is, as to £170; provided the resale was made 
by the 1st of January, 1799: before which time, the sale was 
made to some of the complainants. It is true in the nature of 
buying and selling, that where a power of resale is given to 
the vendee, he has conferred on him the corresponding power 
to receive payment. But this could not affect Upshaw’s title: 
Buckner took no interest by his contract with Shackleford; 
nor did the complainants acquire any by their purchase from 
Buckner. Their equities originated with Upshaw’s sanction, 
given after the power had expired. He might sanction the 
contract of Shackleford with Buckner, or not, at his election; 
and, of course, modify it to suit his own interest. Having the 
transaction in his power, he saw proper to become a party to 
the contract on the terms that he retained a lien on the land 
for the £420: First, by the covenant of 1801, he bound him-
self to Shackleford, to proceed against the land if he failed to 
receive payment from Buckner: and, Secondly, by that of 
1803, he bound himself to convey to Buckner on being paid 
the £420. The bill being founded on these contracts, Upshaw 
is entitled to be paid the purchase-money, irrespective of the 
stipulation that Buckner was authorized to resell, by his con-
tract with Shackleford.

In the covenants of 1801, and 1803, Upshaw admits that 
Shackleford sold to Buckner with his consent, and it is insisted 
for complainants that Upshaw must be held to have author-
ized Shackleford to sell before the contract of 1797 was made. 
All the evidence we find in the record of Upshaw’s sanction, 
is found in the contracts of 1801, and 1803; by these he was 
not bound to convey until he received payment for j-*™ 
the land: we think in this modified *form is Upshaw L 
bound, and that he never intended simply to sanction Shack-
leford’s sale to Buckner.

Next it is contended, respondent was negligent in not col-
lecting a bond upon Coats, on which £250 was due. Up-
shaw’s covenants have no reference to this security. It was 
delivered over to Shackleford by Buckner for collection; 
credit was to be given for the money, if collected, on Buck-
ner s bond. The claim was diligently pursued, but Coats 
proved insolvent: so that there is nothing in this objection.
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Again, it is contended, and with much force, that Upshaw 
was grossly negligent in failing to collect the £420 from Buck-
ner. He received Buckner’s covenant in 1803. In 1804, it 
was sent by John H. Upshaw from Virginia to Kentucky for 
collection; the agent was fully authorized to receive the money 
and to make title to the land on its payment; which Buckner 
evaded, and the contract was put into the hands of another 
agent, O’Bannon, who collected $200 from Buckner: and in 
1814, Buckner was sued in Upshaw’s name as assignee, and 
the suit failed because an assignee could not sue upon such an 
instrument. During this time, Upshaw had no valid title to 
the land, although there can be no doubt he thought the Vir-
ginia patent valid; still he could not have coerced payment 
from Buckner until 1826, when the patent from the United 
States was obtained, had the latter resisted payment on this 
ground. Under all the circumstances we think Upshaw did 
not forfeit his right to demand the purchase-money from the 
complainants.

Shackleford sold to Buckner two tracts of land; one of a 
thousand acres, and this in controversy of seven hundred 
acres, for the gross sum of £1,020; and obtained £600 on 
Anderson’s bond in part payment. It is insisted that this 
sum must be applied in discharge of the complainants, as 
seven hundred is to one thousand; and that they are only 
bound for the residue.

The complainants are compelled to rely on Upshaw’s con-
tracts of 1801 and 1803, to maintain their claim to relief, and 
to affirm them in all their parts. By these contracts it ap-
pears the seven hundred acre tract was estimated at £420, 
and that no part of the purchase-money for this tract had then 
been paid by Buckner: he was concluded from asserting the 
*871 contrary, and so are the complainants.

J *The next question is, from what time are the com-
plainants bound to pay interest on the unpaid purchase-money. 
They insist from the time Upshaw obtained his patent from 
the United States, in 1826. Respondent insists he is entitled 
to interest from the time the debt fell due against Buckner, or 
the 1st of January, 1799. Until the complainants were notified 
that, as purchasers of Upshaw’s title, they were responsible to 
him for the purchase-money, and recognized as his debtors, they 
had no opportunity to make payment: as to them, the debt 
was payable on demand, express or implied. Respondent ad-
mits in the answer that he neither pursued the land, or the 
purchasers under Buckner, until he failed to obtain payment 
from the latter. His first assertion of claim, was by the suit 
in ejectment in 1818; after which the purchasers cannot be 

78



JANUARY TERM, 1843. 87

Buchannon et al. v. Upshaw.

heard to say, they remained ignorant of the defects in their 
own title, or of Upshaw’s rights; it was imposed upon them 
to trace up the outstanding equities, favorable and unfavorable. 
Had they done so, the contracts of 1801, and 1803, would 
have been discovered, and the state of the title explained: 
this complainants did in 1831; and it could have been done 
quite as conveniently in 1818. We therefore deem the suit 
equivalent to a demand.

That Upshaw had no legal title in 1818, is no excuse: The 
complainants entered upon, occupied, and enjoyed the fruits 
of the land, under his title; and could no more be allowed to 
disavow it while they remained in possession, than could a 
tenant for years, be permitted to disavow his landlord’s title. 
So in effect, this court held in Galloway v. Finley, 12 P.et., 
264. But being remote purchasers of Upshaw’s title; not 
from him, but another; and only bound to pay the purchase-
money by the rules adopted by courts of chancery; by the 
same rules, the complainants are entitled to an abatement of 
interest in part, accruing on Buckner’s contract: and as the 
right to receive interest depends on the time when Upshaw 
notified them that they were held responsible for Buckner’s 
failure to pay; and the action of ejectment, of October, 1818. 
being equivalent to a demand of payment, legal interest 
accrued from that date.

This we deem a well-founded principle, where a personal 
demand existed upon real security, and is brought for- r*oo 
ward at a late *day. Interest may be allowed at the 
discretion of the court, only from the time of filing the bill, 
in such cases. The rule is established in the Court of Chan-
cery in England, and can be properly applied in this case. 
Pickering v. Lord Stamford, 2 Ves., 272, 582. And under 
similar circumstances it equally applies where mesne profits 
are claimed. Acherly v. Roe, 5 Ves., 565.

We order that the $200 paid to O’Bannon be deducted from 
the <£420; leaving $1,200 due: on this sum interest will be 
allowed from the 15th of October, 1818, until paid. As the 
record does not show when the action of ejectment was 
brought, we assume the middle of the month as the true time; 
the interest to be after the rate of six per cent, per annum.

The purchase-money will be apportioned among the com-
plainants, according to the original value of the several tracts 
when purchased from Buckner: and the price paid to him 
taken as the measure of value. Those claiming under Buck-
ner’s vendees, will be governed by the same rule, of their 
vendor’s. If the money is not paid in a limited time, sales
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will be ordered, of all, or any of the tracts, at the discretion 
of the Circuit Court, to raise the money.

The injunction at law, in so far as to restrain the writ of 
possession, will be made perpetual: but will be dissolved as 
to the judgment for costs, so that an execution may issue to 
collect them.

The costs of this suit in the Circuit Court, will be equally 
divided between the complainants, and the respondent, Up-
shaw ; they paying half, and he the other half: and the com-
plainants will contribute among each other, in the same pro-
portion that they are bound to do in discharging the decree 
for the purchase-money.

The appellee Upshaw will pay the costs of this court.
On the complainants discharging the purchase-money, the 

contract between Buckner and Shackleford will be assigned to 
them by Upshaw, if he is required to do so: and he will also 
be decreed to execute deeds to the complainants for the tracts 
they respectively claim, in such form, and with such cove-
nants, as the Circuit Court shall direct.

The decree of the Circuit Court for the mesne profits, falls 
of course by the reversal of the principal decree.

*ORDER.
Edwin Upshaw, Appellant,

v.
Buchannon and others.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
district of Ohio, and on the cross appeal by Edwin Upshaw, 
and was argued by counsel. On consideration whereof, it is 
now here adjudged and decreed by this court, that the. said 
appeal of Edwin Upshaw be and the same is hereby dismissed, 
with costs.

Buchannon and others, Appellants, 
v.

Edwin Upshaw.
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
district of Ohio, and was argued by counsel. On considera-
tion whereof, it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said Circuit Court in this 
cause be and the same is hereby reversed with costs, and tha 
this cause be and the same is hereby remanded to the sai 
Circuit Court, with directions to proceed therein conformab y 
to the opinion and decree of this court.
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Jona than  Strout  an d  other s , Lib ellants , &c ., Appel -
lants , v. Jam es  Foster  an d  other s , Claima nts , an d  
OWNERS OF THE SHIP LOUISVILLE.

If a ship be at anchor, with no sails set, and in a proper place for anchoring, 
and another ship, under sail, occasions damage to her, the latter is liable.1 

But if the place of anchorage be an improper place, the owners of the vessel 
which is injured must abide the consequences of the misconduct of the 
master.2

In this case, the anchored vessel was in the thoroughfare of the pass of the 
Mississippi river.

This  case originated in the District Court of the United 
States for the eastern district of Louisiana, was carried, by 
appeal, to the Circuit Court, and finally brought here. r*nn

*There was much contradictory evidence about some L 
of the facts. Those which were not disputed were these:

The Harriet, a ship of about three hundred tons, sailed from 
New Orleans for London on the 25th of May, 1836. On the 
26th, she passed the bar of the Southwest pass, at the mouth 
of the river, and came to anchor. The ship Louisville, of five 
hundred tons burden or upwards, was coming in, and a col-
lision ensued between the two vessels. The Harriet was so 
much damaged that she put back for repairs. Her owners, 
Jonathan Strout and others, libelled the Louisville. The Dis-
trict Court, after a hearing, decreed in favor of the libellants, 
and against the ship Louisville, her tackle, apparel, and fur-
niture, in the sum of $2,701.07, and costs of suit. The de-
fendants appealed.

The Circuit Court reversed the decree of the District Court, 
with costs; and remanded the case to the District Court, with 
instructions to dismiss the libel. The libellants appealed.

It was given in evidence on the trial below for the libellants, 
that, on the 26th of May, 1836, the Harriet was at anchor neai 
the mouth of the Southwest pass of the Mississippi, outside 
the bar, on the western side of it, with her sails all furled; 
that the Louisville was also lying at anchor with her sails

1 Cited . The Virginia Ehrman, 7 to adopt the means for doing so, she 
Otto, 315; Hall v. Little, 2 Flipp., 157. is a participant in the wrong and must 
See Stainback v. Rae, 14 How., 538. divide the loss with the other vessel.

S . P. Sterling v. The Jennie Cush- The Sapphire, 11 Wall., 164. 
man, 3 Cliff., 636; The Lady Frank- 2 Cite d . The Clarita, 23 Wall., 14. 
AmT^OW'’ 220; kittle, 18 That the channel is not an im-
Alb. L. J., 151; 6 Rep., 577. But if, properplacetoanchor, if room enough 
during a gale, a vessel at anchor in a be left for vessels to pass, see The Mas- 
Proper place could avoid a threatened ters, Brown Adm., 342; The Lady 
collision by another vessel, and fails Franklin, 2 Low., 220.
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furled, at some considerable distance to the eastward; that 
the Louisville got under weigh, and stood down to the South-
west pass with all sails set, topsail, and jib, and spanker; that 
she got within a quarter of a mile of the Harriet, and let go 
her anchor; that there was no range of cable overhauled; that 
there was not more than enough cable to let the anchor out of 
sight; that when the Louisville dropped her anchor, her sails 
were all set; that she came afoul of the starboard bow of the 
Harriet, whose helm was hard to starboard, and the jib and 
fore-top-mast stay-sail set to steer clear; that the people on 
board of the Harriet bore the Louisville off, and then she came 
afoul again ; that they bore her off again; that instead of the 
Louisville making sail aft to bring her up, they set the fore-
top-sail, and the ship paid off, and came afoul of the Harriet 
across her bows; that aboard the Harriet they continued to 
pay out cable, to permit the vessel to go clear; that there was 
plenty of room for the Louisville to have passed to the east-
ward of the Harriet, and a good free wind; that the Harriet 
*qi-i was iying out of the usual track ; that two brigs came 

down and *went to sea to the eastward of the Harriet, 
after she had anchored; and that the wind was fresh from the 
S. E. or S. S. E.

On the part of the defendants, it was given in evidence, 
that the Harriet might have gone to sea when she anchored, 
as there was wind enough; that she was lying in the thorough-
fare of vessels going in and out; that when the Louisville 
weighed anchor to come in, there was a fresh wind and favora-
ble for coming in; that as she approached the bar, the wind 
died away; that a strong current set out of the pass; that it 
was stronger than usual, in consequence of there having been 
a strong wind the night before from the south; that owing to 
the lightness of the wind the Louisville drifted; that there 
was a pilot on board the Louisville, who said some time 
before, that they would be obliged to go close to the Harriet 
on one side or the other; that as the Louisville neared the 
Harriet, the pilot ordered them to let go the anchor and take 
in sail; that they obeyed the order as soon as they could; 
that the anchor got afoul of the chain of the Harriet, which 
had a great scope out; that the chain of the Harriet was not 
forward of her, but off on the starboard bow; that the Harriet 
had met with a similar accident in and about the same peace, 
on a former voyage; that the entrances of passes at the mouth 
of the Mississippi are very intricate and difficult, on account 
of the currents and counter-currents ; that as vessels approac 
the bar, and the water becomes more shoal, they are apt o 
become unmanageable, particularly when the wind dies away, 
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that when the water is shoal, the under-tow has a great effect, 
and frequently with the greatest efforts a vessel cannot be 
steered; that there is one flood-tide every twenty-four hours 
on the bar, and the under-tow is the consequence of the flood-
tide setting in and the current out.

The opinion of the Circuit Court, as delivered by Mr. 
Justice Mc Kin ley , was as follows:

This case comes before this court upon an appeal from the 
decree of the District Court for the eastern district of Louis-
iana.

The appellees, owners of ship Harriet, filed their libel in the 
court below, for collision, and upon the trial the court ren-
dered a decree in favor of the libellants, for $2,701.07. By 
the evidence it appears that the Harriet had passed over the 
bar through one of the passes or outlets at the mouth of r*p2 
the Mississippi river, *outward bound, on the 26th of ■- 
May, 1836, and came to anchor near the bar. The Louisville, 
lying below a distance of several miles, weighed anchor with a 
fresh and favorable wind for coming in, through the same 
pass; as she approached the bar the wind died away, and the 
current being stronger than usual, owing to a strong wind 
from the south the night before, she drifted and ran afoul of 
the Harriet. These passes, it appears, are intricate and diffi-
cult to navigate, and subject to counter and under currents. 
If the wind die away when a ship is coming in, she is certain 
to drift and become unmanageable. Knowing these facts, a 
prudent master would never anchor his vessel in the thorough-
fare of one of these passes. The evidence shows, however, 
that the master of the Harriet did anchor his vessel immedi-
ately in the thoroughfare, and that, too, after having been run 
afoul of by another vessel about a year before, at or near the 
same place.

There are four possibilities under which a collision may 
occur:

First. It may happen without blame being imputable to 
either party; as when the loss is occasioned by a storm, or any 
other vis major. In that case the misfortune must be borne 
by the party on whom it happens to light, the other not being 
responsible to him in any degree.

Secondly. When there has been a want of due diligence or 
skill on both sides, in such case the rule of law is, that the 
loss must be apportioned between them, as having been 
occasioned by the fault of both.

Thirdly. It may happen by the misconduct of the suffering 
party only, and then the rule is, that the sufferer must bear 
his own burden.
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Lastly. It may have been the fault of the ship which run 
the other down, and in this case, the injured party would be 
entitled to entire compensation from the other. The Woodrop 
Sims, 2 Dods., 83.

The third rule here laid down, it seems to me, applies with 
great force to the case under consideration, the misconduct on 
the part of the master of the Harriet, in anchoring his ship 
immediately in the thoroughfare, is fully made out by the 
proof; while, on the contrary, there is no fault proved, going 
to show mismanagement, want of skill, or negligence on the 
*qqi  Par^ the master of the Louisville. It is true that the

-* opinions of some *nautical men, found in the evidence, 
show that it was possible for the Louisville to have avoided 
the collision, had everything been done that it was possible to 
do. But the law imposes no such diligence on the party in 
this case; so far as the Harriet was concerned, the Louisville 
was entitled to the full use of the thoroughfare of the pass; 
the master of the Harriet having obstructed it, with a full 
knowledge of the danger of doing so, has been guilty of such 
misconduct as to deprive the appellees of the right of action 
against the appellants. 3 Hunt’s Con., 230.

It was insisted by the counsel of the appellees, that the 
Harriet being at anchor, and the other ship under sail, that 
the latter was therefore liable. It is true, if a ship be at 
anchor, with no sails set and in a proper place for anchoring, 
and another ship under sail occasions damage to her, the lat-
ter is liable. But the place where the Harriet anchored was 
an improper place, and therefore the appellees must abide the 
consequences of the misconduct of the master. Wherefore, it 
is decreed and ordered that the decree of the District. Court 
be reversed, and held for naught, and that the appellants 
recover of the appellees their costs in this behalf expended; 
and it is further decreed and ordered, that this case be 
remanded to the District Court, with instructions to dismiss 
the libel of the libellants.

Dickens and Hellen, for the appellants.
Coxe, for the appellees.

The reporter was not present at the argument, and has been 
furnished only with the notes of Mr. Dickins.

Dickins laid down the following propositions:
1. The sea is a public highway or thoroughfare, equally 

free to all persons and all nations.
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2. All persons navigating the high seas have an equal right 
to sail through, or anchor in any portion of them.

3. All persons navigating the high seas, as aforesaid, are 
bound to take notice of all such vessels as may have come to 
an anchor, and so to navigate their vessel as not to run afoul 
of, or otherwise injure those at anchor.

4. If a vessel under sail runs afoul of a vessel at anchor in 
the high seas, the vessel in motion is bound to pay all dama-
ges.

5. If the universal right of all vessels navigating the high 
seas to anchor in any part thereof has been restricted, r^gq 
either by law *or custom, and they are prohibited from L 
coming to an anchor in certain places, unless at their own 
risk, it is incumbent upon the party claiming the benefit of 
such restriction or prohibition, to prove its existence clearly 
and conclusively; and also to prove, with equal clearness and 
certainty, the fact, that the vessel complained of was anchored 
in such prohibited place, and that all ordinary diligence was 
used by those on board of the vessel in motion, to prevent the 
accident; otherwise, they will not be released from the pay-
ment of the damages sustained by the vessel at anchor.

6. The universal right of all persons navigating the high 
seas to anchor wherever they may happen to be, or in any 
place they may think proper, has never been and cannot be 
restricted, but in certain particular local jurisdictions.

7, and last. If a vessel under sail comes unawares upon one 
at anchor, they are both bound to use every possible exertion 
to prevent a collision; and if either is deficient in that respect, 
it is bound to bear the loss: but should a vessel under sail 
knowingly and voluntarily attempt to pass one at anchor, and, 
in so doing, run afoul of her, and thereby cause her to sustain 
loss or damage, the vessel under sail, although she may have 
used every possible exertion to prevent the damage, but at a 
tune when it was too late to avoid the collision, is bound to 
pay all the losses sustained in consequence thereof by the 
vessel at anchor.

In support of the fourth proposition, he cited Jacobsen’s 
Sea Laws, (edition by William Frick, in 1818,) p. 339: “ A 
ship, which, under full sail, occasions damage to another which 
has no sail set, is liable for all damages.”

To sustain the fifth proposition he cited Lock v. Seward, 4 
Car. and P., 106; and Foot and Reynold v. Wiswall, 14 Johns. 
(N.Y.), 304; and for the seventh, Jacobsen’s Sea Laws, 107, 
art. 36; 1 Bell Com., 580; Story Bailm., 385; 3 Kent Com., 230; 
Story Bailm., 381, 382; Collinson et al. v. Larkins, 3 Taunt., 1; 
Haggitt v, Montgomery, 5 Bos. & P., 446; Verplank and another
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v. Miller and another, 1 Moo. & M., 69; Yates et al. n . Brown 
et al., 8 Pick. (Mass.), 83; Hawkins v. Dutchess and Orange 
Steamboat Company, 2 Wend. (N. Y.), 452; Snell, Stagg 
Co. v. B,ich, 1 Johns. (N. Y.), 305; Dodson’s Admiralty Cases, 
471, the case of the Neptune.
*qr-. *That all possible diligence should have been used

J by the Louisville, he cited Story on Bailments, 334; 
3 Pardessus, 79, 652; 1 Wash. C. C., 142; Stone et al. v.
Retland, 4 Mart. (La.,) N. S., 399; Martin et al. v. Blythe, 1 
McCord, (S. C.), 360.

The court being equally divided, the judgment of the Cir-
cuit Court was affirmed.

order .

This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the eastern 
district of Louisiana, and was argued by counsel. On consid-
eration whereof, it is now here ordered, adjudged and decreed 
by this court, that the decree of the said Circuit Court in this 
cause be and the same is hereby affirmed, with costs.

Mayor  and  Alder men  of  the  City  of  Mobile , Plain -
tiffs , v. J. Emanu el  and  G. S. Gain es , Defend ants .

The case of the City of Mobile v. Hallett, 16 Pet., 261, examined and con- 
finned.

Under the exception contained in the act of Congress of 1824, no title passed 
to the City of Mobile, where the land was in the possession of a party claim-
ing to hold it under a Spanish grant which had been confirmed by the United 
States.1

This  case was brought up by writ of error, from the Su-
preme Court of the state of Alabama, under the twenty-fifth 
section of the judiciary act of 1789.

The facts in the case were these:
On the 26th of September, 1807, the Spanish governor of 

Florida granted to John Forbes a tract of land immediately 
adjacent to what is now the city of Mobile, and indeed con-
stituting a part of it. The grant was founded upon, and con-
firmatory of, an older one issued to Richardson in 1767, by the 
British government, then in possession of the country. The 
land was upon the west side of the river Mobile. In the docu-

1See Pollard v. Files, 2 How., 591; Pollardv. Hagan, 3 Id., 212, 233.
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ment issued *by the surveyor-general, it is said to be “ bounded 
on the east by said river; ” and in that issued by the intend-
ant, to be “ terminated by the bank of said river on the east 
side: ” in both, there is a reservation of a “ free passage on 
the bank of the river.”

On the 2d of March, 1819, congress passed “An act to 
enable the people of the Alabama territory to form a constitu-
tion and state government, and for the admission of such state 
into the Union, on an equal footing with the original states,” 
by the sixth section of which it was enacted, “ That the fol-
lowing propositions be and the same are hereby offered to the 
convention of the said territory of Alabama, when formed, 
for their free acceptance or rejection, which, if accepted by 
the convention, shall be obligatory upon the United States.” 
After enumerating many articles, the section concludes with 
this: “ and that all navigable waters within the said state 
shall forever remain public highways, free to the citizens of 
said state and of the United States, without any tax, duty, 
impost, or toll, therefor, imposed by the said state.”

By the original plan of the town a street was laid off, called 
Water street, on the margin of the river, running nearly north 
and south, which was afterwards filled up, and by the improve-
ment the water, at high tide, was confined to the eastern edge 
of the street.

On the 26th of May, 1824, congress passed “ An act grant-
ing certain lots of ground to the corporation of the city of 
Mobile, and to certain individuals of said city,” which is as 
follows:

1. “ That all the right and claim of the United States to 
the lots known as the hospital and bakehouse lots, containing 
about three-fourths of an acre of land, in the city of Mobile, 
in the state of Alabama, and also all the right and claim of 
the United States to all the lots not sold or confirmed to indi-
viduals, either by this or any former act, and to which no 
equitable title exists in favor of any individual, under this or 
any former act, between high water-mark and the channel of 
the river, and between Church street and North Boundary 
street, in front of the said city, be and the same are hereby 
vested in the mayor and aidermen of the said city of Mobile, 
for the time being, and their successors in office, for the sole 
use and benefit of the said city forever.

2. “ That all the right and claim of the United States r*Q7 
to so *many of the lots of ground east of Water L 
street, and between Church street and North Boundary street, 
now known as water-lots, as are situated between the channel 
of the river and the front of the lots known under the Span-
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ish government as water-lots, in the said city of Mobile, where-
on improvements have been made, be and the same are hereby 
vested in the several proprietors and occupants of each of the 
lots heretofore fronting on the river Mobile, except in cases 
where such proprietor or occupant has alienated his right to 
any such lot now designated as a water-lot, or the Spanish 
government has made a new grant or order of survey for the 
same during the time at which they had the power to grant 
the same; in which case the rights and claims of the United 
States shall be and is hereby vested in the person to whom 
such alienation, grant, or order of survey was made, or in his 
legal representative.

“ Provided, that nothing in this act contained shall be con-
strued to affect the claim or claims, if any such there be, of 
any individual or individuals, or of any body politic or cor-
porate.” 7 vol. Laws of the United States, 318; 1 vol. Land 
Laws, ed. 1838, 398.

On the 8th of July, 1835, the mayor and aidermen of the 
city of Mobile brought an action of trespass to try title 
against Emanuel and Gaines in the state Circuit Court of 
Alabama, claiming several lots bounded on the west by Water 
street, and running eastward to the channel of the river.

On the trial of the cause, the jury, under the instructions 
of the court, found the defendants “ not guilty ” of the tres-
pass. The court charged the jury “that if the place in con-
troversy was, subsequent to the admission of this state into 
the Union, below both high and low water-mark, then congress 
had no right to grant it; and if defendants were in possession, 
the plaintiffs could not oust them, by virtue of the act of 
congress.

“That the grant to Forbes extended to high water-mark, 
and that if the place claimed was between high water-mark 
and the channel, in front of the grant, and had been reclaimed 
by the defendants; then the plaintiffs could not recover in 
virtue of the act of congress, and this, notwithstanding the 
reservation of the right of way specified in the confirmation 
of the grant to Forbes.”
*981 *Upon this charge a bill of exceptions was founded,

-* and the case carried to the Supreme Court of the state 
of Alabama, where the judgment of the court below was 
affirmed.

It is necessary to refer to the opinion of the Supreme Court 
of the state of Alabama, in order to understand the ground 
upon which the dissentient opinion of Mr. Justice Catron is 
placed.

The Supreme Court of Alabama did not decide the first 
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point raised in the bill of exceptions, viz., “ that Congress had - 
no right to grant the land to the city of Mobile.” But being 
of opinion that the grant to Forbes conveyed to him the inter-
vening space between high water-mark and the channel of the 
river, (covering the property in dispute,) and thus precluded 
the plaintiffs- from ever recovering it; and being moreover of 
opinion, that a judgment ought not to be reversed for a misdi-
rection of the judge to the jury, if it appears that the party 
complaining could not have been injured, that court waived 
all examination into the correctness of the first point, and 
contented itself with affirming the judgment of the court 
below.

Test, for the plaintiffs in error.
Sergeants, for the defendants.I
Mr. Justice McLEAN delivered the opinion of the court.
This cause is brought to this court by a writ of error to the 

Supreme Court of Alabama.
An action of trespass to try the title to a certain lot or 

piece of ground in the city of Mobile, was commenced by the 
plaintiffs against the defendants, in the Circuit Court of the 
state. Issue being joined, a jury were empannelled, who ren-
dered a verdict of not guilty. As the right of the plaintiffs 
was asserted, exclusively, under an act of Congress, and the 
decision being against that right, the plaintiffs, having excepted 
to certain rulings of the court on the trial, prosecuted this 
writ of error, under the twenty-fifth section of the judiciary 
act of 1789.

The bill of exceptions states that it was proved the defend-
ants were in possession of the premises described in the declar-
ation, at the time the suit was brought.

An act of Congress, entitled “ An act, granting certain lots 
of ground to the corporation of the city of Mobile, and r*nn 
to certain individuals of said city,” passed 20th May 
1824, was read: also “ A resolution of the mayor and aider-
men of the city of Mobile, passed the 23d day of April, 1834, 
in the following words: ‘ Resolved, that the map of the city 
as now shown to the board, be accepted and approved; and it 
is further resolved that the names of the streets be the same 
as heretofore established.’ ”

It was also proved by the plaintiffs that the map referred to 
was one published by Goodwin & Haise, a copperplate copy 
of which was offered in evidence; a copy of such parts of 
said map as is necessary to refer to is annexed.

It was also proved that there never had been a street in
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’ Mobile, known as North Boundary street. And also, that the 
premises in question were situate, in May, 1824, between 
Church street, south of Adams street, and below high water 
as well as low water-mark, and the channel of the river. It 
was also proved that the premises were north of St. Louis 
street, as laid out in said map, and that in 1824, Water street 
did not extend to St. Louis street, and that at that time 
buildings were few and scattered above St. Louis street.

The defendants offered m evidence a grant from the Spanish 
government, and proved that they claimed title to the premi-
ses under that grant.

The court charged the jury that, “ if the place in controversy 
was, subsequent to the admission of this state into the Union, 
below both high and low water-mark, then Congress had no 
right to grant it; and if defendants were in possession, the 
plaintiffs could not oust them, by virtue of the act of Con-
gress. That the grant to Forbes extended to high water-
mark, and that if the place claimed was between high water-
mark and the channel, in front of the grant, and had been 
reclaimed by the defendants, then the plaintiffs could not 
recover in virtue of the act of Congress, and this, notwith-
standing the reservation of the right of way specified in the 
confirmation of the grant to Forbes.”

It appeared that on the 9th January, 1767, the English gov-
ernment, being then in possession of the country, had granted 
the land in controversy to William Richardson; and that a 
grant of the same land was made to John Forbes & Co., the 
assignees of Richardson, by the Spanish authority, the 26th 
*1001 September, 1807. In the British grant the land “ was

J bounded east by the *river Mobile,” and by the Span-
ish “ by the bank of the river,” “ leaving a free passage on 
the bank,” &c.

The case was removed by writ of error from the Circuit 
Court to the Supreme Court of the state, in which judgment 
was affirmed.

The first section of the act of 1824, referred to in the bill 
of exceptions, vests “in the mayor and aidermen of the city 
of Mobile, for the time being, and their successors in office, 
for the sole use and benefit of the city, forever, all the right 
and claim of the United States to all the lots not sold or con-
firmed to individuals, either by that or- any former act, and to 
which no equitable title exists in favor of an individual under 
that or any other act, between high water-mark and the chan-
nel of the river, and between Church street and North Boun 
dary street, in front of the city.”

And the second section of the act “ excepts from the opera- 
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tion of the law, cases where the Spanish government had made 
a new grant or order of survey for the same, during the time 
at which they had the power to grant the same; in which case, 
the right and claim of the United States shall be and is hereby 
vested in the person to whom such alienation, grant, or order 
of survey, was made, or in his legal representative.”

In principle this case is similar to that of the City of Mobile 
v. Hallett, 16 Pet., 261. In that cause the court say, “ From 
the bill of exceptions, it appears that the defendant was in 
possession of the land in controversy under a Spanish grant, 
which was confirmed by the United States; and that the land 
extended to the Mobile river. It was then within the excep-
tion in the act of 1824, and no right vested in the plaintiffs. 
We think, therefore, that the instruction of the Circuit Court 
to this effect, was right.” The same language is equally appli-
cable to the case under consideration. And it appears that 
the judgment of the Circuit Court was affirmed by the Su-
preme Court of Alabama, on the ground that “ there was no 
vacant space between high and low water-mark; all having 
been sold and confirmed to Forbes,” under his Spanish grant.

The Spanish grant being an exception in the act, under 
which the plaintiffs claim, the instruction of the Circuit Court 
in favor of the defendant was correct. The judgment of the 
Supreme Court of Alabama is affirmed.

*Mr. Justice CATRON dissented.
The premises in controversy lie in front of the city of 

Mobile, and are claimed by the corporation, by virtue of 
the act of Congress, of May 20, 1824. They lie both below 
high and low water-mark.

The court charged the jury that, if the place in controversy 
was, subsequent to the admission of this state into the Union, 
below both high and low water-mark, then Congress had no 
right to grant it, and if defendants were in possession, the 
plaintiffs could not oust them, by virtue of the act of Congress.

That the grant to Forbes extended to high water-mark, and 
that if the place claimed was between high water-mark, and 
the channel, in front of the grant, and had been reclaimed by 
defendants, then the plaintiffs could not recover in virtue of 
the act of Congress, and this, notwithstanding the reservation 
of the rights of way specified in the confirmation of the grant 
to Forbes.

To all of which charge the counsel of the plaintiffs excepted.
The jury found a general verdict of not guilty. As Ala-

bama was admitted into the Union, December 14, 1819, the 
first instruction was conclusive of the plaintiffs’ title. On the
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admitted fact, that the land lay under the water in 1824, the 
court pronounced the act of Congress void.

The second instruction depends on the fact, “whether the 
defendant had reclaimed the land in front of the grant of 
Forbes.” There is no evidence in the record that he had 
done so; and all the evidence purports to have been set out.

A writ of error was prosecuted to the Supreme Court of 
Alabama. That court simply affirmed the judgment of the 
Circuit Court: and from that affirmance a writ of error was 
prosecuted to this court, by the corporation of the city of 
Mobile, under the twenty-fifth section of the judiciary act.

One error assigned in the Supreme Court of Alabama, was, 
“ That the charge of the circuit judge denies, that the United 
States had right and power to grant the premises in question.”

On the general affirmance, can this court take jurisdiction 
and reverse, because the first instruction was erroneous. In 
the case of the same plaintiffs against Eslava, 16 Peters, 246, 
the majority of the court held, that the opinion of the Su- 
*1021 Preme Court of Alabama certified as part of the record,

-I was no part of it. *Speaking of the opinion, the court 
says: “ Their opinion constitutes no part of the record, and 
is not properly a part of the case. We must look to the 
points raised by the exceptions in the Circuit Court, as the 
only questions for our consideration and decision.”

And so this court held, in even a stronger case (Gordon v. 
Longest, 16 Pet., 103), where there had been a general affirm-
ance of the judgment below, by the Supreme Court of Ken-
tucky.

In Eslava's case, I thought the opinion of the Supreme 
Court of Alabama formed part of the record: in that case, as 
in this, the opinion was found in the paper book; but a major-
ity of the court ruled it out, as no part of the record; to 
which decision I Submit, of course.

Looking only to the points raised by the exceptions in the 
Circuit Court, and we find it established with a plainness 
admitting of no doubt, that Alabama claims to hold as her 
own, and does actually hold, by force of her judicial decisions, 
all the lands within the state, flowed by tide water: and that 
this claim is founded, on an implied cession of the lands under 
tide water, by the United States to Alabama, as a consequence 
of the sanction given by Congress to the state constitution. 
The disastrous results of this assumption on part of the state 
courts of Alabama, I endeavored to point out (so far as pres-
sure of circumstances would permit), in my opinions in the 
cases of these plaintiffs against Eslava and Hallett, 16 Pet., 
247 and 263.
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That the United States had the undoubted title before the 
adoption of the constitution of Alabama, has never been de-
nied by any one; and that the state acquired title by that 
event has not been proved, nor can it be, as I think: nor is it 
perceived how the question can be avoided in the cause before 
us, unless we look beyond the record. I therefore believe the 
judgment should be reversed because there was error in the 
first instruction. For my reasons I refer to the opinions in 
the cases of Eslava and Hallet. To these I will add, that it 
is impossible for this court to follow the decisions of the 
Supreme Court of Alabama, without overruling the decision 
in Pollard’s Heirs v. Kibbie, 14 Pet., 353. William Pollard 
claimed a square of land below high water-mark fronting 
the city of Mobile: the claim was founded originally 
on a Spanish concession, made in 1809. This *was L 
merely void, as was held in Foster Elam v. Neilson, 2 Pet., 
254, and in Garcia v. Lee, 12 Pet., 511. By the 2d section of 
the act of 1824, the land was excepted from its operation and 
did not pass to the city of Mobile. 14 Pet., 364, 365, 366. 
The title to the square claimed by Pollard therefore remained 
in the United States until it was granted to his heirs, by a 
private act of Congress of 1836, and a patent founded on the 
act, dated in 1837. This court maintained the title, and a 
recovery was had on the act of 1836, and the patent from the 
government.

If the act of 1824 is void, because Congress had no power 
to grant the lands below the flow of the tides; so is equally, 
and as certainly, the act of 1836, and the patent founded on it.

Forbes owned the land, in front of the land granted to Pol-
lard’s heirs: Forbes’s grant extended to high water-mark; 
was dated in 1802; and was undisputed. This court held in 
effect that it was bounded, and could not extend by implica-
tion beyond the high water-mark. So is the undoubted con-
struction of grants for lands fronting tide waters. A grant of 
lands on each side of an arm of the sea, and embracing it, 
does not pass the land under the water by general words; 
there must be special words of grant, showing plainly the land 
covered with water, was intended to be granted: without such 
explicit words of grant, the high lands only pass. Such is 
the settled doctrine of this court. Martin v. Waddel, 16 Pet., 
367. Forbes therefore could not claim as riparian owner, the 
land granted on his front, to Pollard: to hold otherwise would 
overrule the decision of Martin v. Waddel.

In any aspect this controversy can be presented, it falls 
within the decision of Pollard v. Kibbie: that case must be 
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overruled, if the doctrine of the courts of Alabama is main-
tained.

ord er .

This cause came on to be heard on the transcript of the 
record from the Supreme Court of the state of Alabama, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment 
of the said Supreme Court in this cause be and the same is 
hereby affirmed, with costs.

#104-. *The  United  States , Plai nti ffs  in  err or , v . Wil - 
lia m Linn  and  other s .

A plaintiff may, in an action in form ex delicto against several defendants, en-
ter a nolle prosequi against one of them. But in actions in form ex contractu, 
unless the defence be merely in the personal discharge of one of the defend-
ants, a nolle prosequi cannot be entered as to one defendant without dis-
charging the other.1

Qu. Whether a plea which sets up new matter and concludes “ to the country ” 
is good.

A plea alleging merely that seals were affixed to a bond without the consent of 
the defendant, without also alleging that it was done with the knowledge, or 
by the authority or direction of the plaintiffs, is not sufficient.

A plea, which has on the face of it two intendments, ought to be construed 
most strongly against the party who pleads it.

A party who claims under an instrument which appears on its face to have 
been altered, is bound to explain the alteration ; but not so, when the altera-
tion is averred by the opposite party, and it does not appear upon the face 
of the instrument.2

Where the plea is bad and the demurrer is to the plea, the court having the 
whole record before them, will go back to the first error.8

1 S. P. Tolman v. Spaulding, 3 Scam. v. Gratz, Pet. C. C., 369; Hodge v. 
(Ill.), 13; Klinger v. Brownell, 5 Gilman, 20 Ill., 437; Jackson v. Os- 
Blackf. (Ind.), 332 ; Hallv. Rochester, born, 2 Wend. (N. Y.), 555; Hun- 
3 Cow. (N. Y.), 374 ; Judson v. Gib- tington n . Fitch, 3 Ohio St., 455. 
bons, 5 Wend. (N. Y.), 224 ; Ashley v. 8 S. P. Townsend v. Jemison, 7 How., 
Hyde, 6 Ark., 92. If one of the de- 706 ; United States v. Sawyer, 1 Gall., 
fendants pleads infancy, a nolle may 86 ; Bockee n . Crosby, 2 Paine, 432, 
be entered against him. Woodward Egbert v. Dibble, 3 McLean, 86 ; Hart 
v. Newhall, 1 Pick. (Mass.), 500. So v. Rose, Hempst.,238. Wheresever- 
of the plea of coverture, Bridman v. al pleas are demurred to and any one 
Vanderslice, 2 Rawle (Pa.), 334 ; Pell of them is good, the defendant win 
v. Pell, 20 Johns. (N. Y.), 126. And have judgment. Vermont v. Soc. jor 
in Missouri a nolle may be entered as Propagating the Gospel, 2 Paiye> 54 ' 
to one of the defendants in an action A demurrer to a plea reaches the want 
on a joint note made by both. Brown of a verification, if necessary. Mca  
v. Pearson, 8 Mo., 159 ; Moore n . pin v. May, 1 Stew. (Ala.), 520. -»ut 
Otis, 18 Mo., 118. such a demurrer will not open pieaa-

2 Expl aine d . Smith v. United ings prior to a previous demurrer.
States, 2 Wall., 231. S. P. Prevost Rogers v. Smiley, 2 Port. (Ala.), zw-
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Where the date of a surety bond is subsequent to the appointment of the prin-
cipal to office, the declaration should allege that the money collected by the 
principal remained in his hands at the time when the surety bond was exe-
cuted.4

This  case came up by writ of error from the Circuit Court 
of the United States for the district of Illinois, and is a sequel 
to the case between the same parties reported in 15 Pet., 291, 
et seq. The circumstances are sufficiently set forth in the 
opinion of the court.

Legarg, the attorney-general, for the United States.
Coxe, for the defendants.

Mr. Justice THOMPSON delivered the opinion of the 
court.

This case comes up on a writ of error from the Circuit 
Court of the United States for the district of Illinois. The 
writ or summons issued in the cause purports to be in a plea 
of debt for one hundred thousand dollars. And the declaration 
contains three counts upon the following instrument, which 
upon oyer craved by the defendants is set out upon the 
record.

*“ Know all men by these presents, that we, William L 
Linn, David B. Waterman, Lemuel Lee, James M. Duncan, 
John Hall, William Walters, Asahel Lee, William L. D. Ewing, 
Alexander P. Field, and Joseph Duncan, are held and firmly 
bound unto the United States of America, in the full and just 
sum of one hundred thousand dollars, money of the United 
States, to which payment, well and truly to be made, we bind 
ourselves jointly and severally, our joint and several heirs, 
executors, and administrators, firmly by these presents, sealed 
with our seals, and dated this first day of August, in the year 
one thousand eight hundred and thirty-six.” They also crave 
oyer of the condition of the said supposed writing obligatory, 
and it is read to them in these words: “ The condition of the 
foregoing obligation is such, that whereas the President of the 
United States hath, pursuant to law, appointed the said Wil-
liam Linn receiver of public moneys for the district, of lands

Nor will a demurrer relate back to the tley, 31 Ill., 515; Ward v. Stout, 32 
first defect if that has been cured by Ill., 399. Nor does it apply to faults 
appearance. McFadden y. Fortier, 20 of mere form, Aurora City v. West, 
Ill., 509. The rule is not applicable 7 Wall., 82 ; Failroad Co. v. Harris, 
where the demurrer is to a plea in 12 Id., 65. In Georgia the rule is not 
abatement. Ry an v. May, 14 Ill., 49 ; in force. Wynn v. Lee, 5 Ga., 217.
or to a plea of the general issue put in 4 Cit ed . Van Sickel v. Buffalo 
to the whole declaration. Wilson v. County, 13 Neb., 119.
Myrick, 26 Ill., 34; Schofield v. Set-
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subject to sale at Vandalia, in the state of Illinois, for the 
term of four years, from the 12th day of January, 1835, by 
commission bearing ----- 12th February, 1835. Now, there-
fore, if the said William Linn shall faithfully execute and 
discharge the duties of his office, then the above obligation to 
be void and of none effect, otherwise it shall abide and remain 
in full force and virtue.

Sealed and delivered in the presence of Presley G. Pollock, 
as to Wm. Linn, D. B. Waterman, Lemuel Lee, J. M. Duncan, 
John Hall, Wm. Walters, Asahel Lee, Wm. L. D. Ewing, and 
A. P. Field; A. Caldwell as to Joseph Duncan.

William  Linn , [l . s .] D. B. Waterm an , [l . s .]
Lemue l  Lee , [l . s .] J. M. Dun ca n , [l . s .j
John  Hall , [l . s .] Wm . Walters , [l . s .J
Asah el  Lee , [l . s .] Wm . L. D. Ewing , [l . s .j
A. P. Field , [l . s .] Jos eph  Dun ca n , [l . s .j

Gener al  Land  Off ice .
Approved, August 30, 1836.

ETHAN A. BROWN.”

To the first count, which purports to be debt on the bond, 
the defendants plead jointly non est factum and several other 
pleas not necessary here to be noticed.

To the second and third counts which are upon the same 
*10/>-| instrument, not described however as a bond, but as a

-I certain instrument in writing—to these counts the 
defendant, Joseph Duncan, put in the following plea:

“And the said Joseph Duncan impleaded as aforesaid, by 
Logan and Brown, his attorneys, comes and defends the wrong 
and injury, when, &c. And as to the said second and third 
counts in the said plaintiffs’ declaration contained, says that 
the said plaintiffs their said action on the said second and 
third counts ought not to have or maintain against him, this 
defendant; because, he says, that protesting that he executed 
the supposed written instrument declared upon in the said 
second and third counts of the plaintiffs’ amended declaration, 
he says that after he had signed said instrument, and delivered 
it to his co-defendant, Linn, to be transmitted to the plain-
tiffs ; and after the securities to the said written instrument 
had been affixed (approved) by the Hon. Nathaniel Pope, 
Judge of the District Court of the United States for the state 
of Illinois, it was, without the consent, direction, or authority 
of said Joseph Duncan, materially altered in this—that scrawls, 
by way of seals, were affixed to the signature of said Joseph 
Duncan to said written instrument, and to the signatures of the 
other parties to said written instrument, whereby the character 
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and effect of the said written instrument, declared in the second 
and third counts aforesaid, was materially changed, and said 
instrument declared on, vitiated.

“And so said Duncan says, that the said supposed written 
instrument declared on in the second and third counts of 
plaintiffs’ amended declaration, is not his act and instrument, 
—and of this he puts himself upon the country.”

To which plea there is interposed a special demurrer, and 
the court gave judgment for the defendant Joseph Duncan 
upon the demurrer, thereby adjudging that the plea was suffi-
cient in law to bar the plaintiffs from maintaining their action 
against him. And issues being joined upon the pleas to the 
first count, the cause came on to be tried by a jury, and under 
the instructions of the court a verdict was found for the 
defendants upon the issues of fact. Exceptions were taken to 
the instructions of the court to the jury. And the correct-
ness of such instructions is the first question presented on 
this writ of error.

Upon the trial, after reading the bond to the jury, the 
defendants called a witness, who testified in substance, 
that he saw the *bond after it had been signed by the 
obligors, in the hands of William Linn, the obligor first named 
therein, after it had been returned from the district judge 
with his certificate endorsed of the sufficiency of the sureties. 
That the district judge, in a note in writing, accompanying 
the bond, had pointed out the omission of seals to the names 
of the signers of the instrument; and said Linn, saying he 
would obviate that difficulty, took a pen, and in the presence 
of the witness, added scrawls, by way of seals, to each name 
subscribed, as makers of the instrument. Other testimony 
was given, under the issues of fact, which it is not material to 
notice.

Upon this evidence the court gave the following instruction 
to the jury: “ If they shall find from the evidence, that after 
the instrument upon which the action is brought, was signed 
by the defendants, it was altered by William Linn, one of 
the defendants, without the knowledge or assent of the 
other defendants, by adding to the names of the defend-
ants the scrawl seals which now appear upon the face of 
the instrument, and such defendants have not at any time 
since the alteration sanctioned it, the instrument is not 
the deed of such defendants, and the jury will find a ver-
dict in their favor.” And the question is, whether this 
instruction was in point of law correct, under the pleadings 
and evidence in the cause. All the defendants united in 
a joint plea of non est factum, and the proof was that the
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scrawls were added by Linn to his own name and to the 
- names of the other defendants. The adding the scrawl by 
Linn to his own name did not vitiate the instrument as to 
him: he had a right to add the seal, or at least, he can have 

’ no right to set up his own act in this respect to avoid his own 
deed. It was therefore his deed, and the plea of non est factum 
as to him is false. And the question is, whether it is not false 
as to all who joined him in the plea of non est factum. It is 
laid down by Chitty in his Treatise on Pleading, that a plea 
which is bad in part is bad in toto. If therefore two defend-
ants join in a plea, which is sufficient for one but not for the 
other, the plea is- bad as to both. For the court cannot sever 
it, and say that one is guilty, and that the other is not, when 
they put themselves on the same terms. Chitty, 598. A 
plaintiff may in an action in form ex delicto against several 
*1081 defendants, enter a nolle prosequi as to one of them. But

-I in *actions in form ex contractu, unless the defence be 
merely in the personal discharge of one of the defendants, a 
nolle prosequi cannot be entered, as to one defendant, without 
discharging the other, for the cause of action is entire and 
indivisible. Chitty, 599. The rule laid down by Chitty is 
fully sustained by the English and American decisions. In 
Smith v. Bouchin et al., 2 Str., 993, the action was trespass and 
false imprisonment; plea not guilty by all, and a justification 
as to eight days’ imprisonment. And the court held, that 
although the officer and jailer might have been excused, if 
they had pleaded severally, but having joined in the plea with 
others who could not justify, they had forfeited their justifica-
tion. In Moors v. Parker and others, 3 Mass., 310, the action 
was trespass de bonis asportatis against several, and all join in 
the plea of not guilty, and also in a plea of justification. The 
court held that the bar set up was no justification for one of 
the defendants, and if several defendants joip in pleading in 
bar, if the plea is bad as to one defendant it is bad as to all.

So in the case of Schermerhorne and others v. Tripp, 2 Cai. 
(N. Y.), 108, which was in error from a Court of Common 
Pleas. The action was trespass against a justice of the peace, 
the constable, and the plaintiff, and all joined in a plea of not 
guilty. The court said, the constable having joined with the 
others in the plea of the general issue, they are all equally 
trespassers. If he had pleaded separately, he would probably 
have been excused; but he has now involved himself with 
others, and we cannot separate their fates.

It is unnecessary to multiply authorities on this point, the 
books are full of them, and it is a well settled and established 
rule in pleading. The reason is, because the plea, being 
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entire, cannot be good in part and bad in part, an entire plea 
not being divisible, and consequently, if the matter jointly 
pleaded be insufficient as to one of the parties, it is so in toto. 
1 Saund. 28, n. (2,) and cases there cited.

It has been suggested that this objection is waived by the 
following entry in the bill of exceptions: “A judgment having 
been obtained against Linn for the full amount of his defalca-
tion, a judgment on this bond was not asked against him or 
any of the defendants, unless the jury shall find against pqqa 
all the defendants.” *It is not perceived how this can L 
be considered a waiver of any error. No judgment could have 
been given against Linn separately, the plea of non est factum 
being joint. But the plaintiffs, according to the express terms 
of this memorandum, did ask a verdict and judgment against 
all the defendants; and if from the pleadings and evidence 
they were entitled to judgment against all, as we think they 
were, there was no waiver that will justify the instructions 
given to the jury.

The next question arises upon the special demurrer to the 
plea of Joseph Duncan to the second and third counts of the 
declaration. This plea sets up new matter, to avoid the 
instrument upon which the action is founded, and concludes to 
the country. And it may well be questioned, whether upon the 
best and soundest rules of pleading it ought not to have 
concluded with a verification. Chitty, in his Treatise on 
Pleading, (1 Chit. Pl., 590,) says it is an established rule in 
pleading, that whenever new matter is introduced on either 
side, the pleading must conclude with a verification, in order 
that the other party may have an opportunity of answering it. 
And this rule has the sanction of many adjudged cases. In 
the case of Service v. Heermance, 1 Johns. (N. Y.), 92, the 
court say there is no rule in pleading, better or more univer-
sally established, than, that whenever new matter is intro-
duced the pleading must conclude with an averment. And 
the reason, say the court, is obvious, because the plaintiff 
might otherwise be precluded from setting forth matter which 
would maintain his action, although the matter pleaded by the 
defendant might be true. And in Henderson v. Whitby and 
others, 2 T. R., 576, Buller, Justice, in giving the judgment of 
the court, said : By the rules of pleading, whenever new mat-
ter is introduced, the other party must have an opportunity of 
answering it. So that the replication setting up new matter 
concluded properly with an averment. Numerous authorities, 
both in England and in the United States, might be cited iq 
support of this rule. But there is certainly no littlp confu-
sion and diversity of opinion appearing in the books with
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respect to the question, when the pleadings ought to conclude 
to the country, and when with a verification. Many of these 
discrepancies may grow out of rules, said, by Mr. Chitty, to 
*1101 bave been recently established in the English courts 

-> relating to pleadings, which have not fallen under our 
*notice. We will, however, pass by the demurrer for that 
cause in the present case, and proceed to an examination of 
the special matter set up in the plea in bar of the action. If 
this mode of pleading be adopted, the special matter set up 
must, as in a special plea, be such, that if true in point of fact, 
it will bar the action and defeat the plaintiff’s right to recover. 
The matter set up in this plea, when stripped of some circum-
locution, is, that after he, Joseph Duncan, and the other 
parties to the instrument, had signed the same, it was, with-
out his consent, direction, or authority, altered by affixing 
seals to their signatures. The plea does not indicate in any 
manner by whom the alteration was made. It does not allege 
that it was done with the knowledge or by the authority or 
direction of the plaintiffs; nor does it even deny that it was 
done with the knowledge of the defendant, Joseph Duncan. 
The plea does not contain any allegation inconsistent with 
the conclusion, that it was altered by a stranger, without the 
knowledge or consent of the plaintiffs, and if so, it would not 
have affected the validity of the instrument. It is said that 
the demurrer admits the truth of the matter set up in the 
plea. The demurrer admits whatever is well pleaded. But 
it does not admit any more, and certainly does not admit what 
is not pleaded at all. The demurrer then admits nothing more 
than that the seals were affixed after the instrument had been 
signed by the parties and delivered to Linn to be transmitted 
to the plaintiffs, and that this was done, without the consent, 
direction, or authority of him, the said Joseph Duncan. Is 
this enough to avoid the instrument and bar the recovery ? 
It certainly is not; for the seals might have been affixed by a 
stranger without the knowledge or authority of the plaintiffs, 
and would not have affected the validity of the instrument. 
The plea not alleging by whom the seals were affixed, it is 
open to two intendments. Either that this was made by the 
plaintiffs, which would make the instrument void, or that it 
was done by a stranger, which would not invalidate it. And 
what is the rule of construction of such a plea ? It is, that it 
is to be construed most strongly against the defendant. This 
is the rule laid down by Chitty, 1 Chit. Pl., 578, and in which 
he is supported by numerous authorities. And the reason 
*1111 assigned for this rule of construction, is, that it is a

J natural presumption, that the party pleading will *state 
100



JANUARY TERM, 1843. Ill

United States v. Linn et al.

his case as favorably as he can for himself. And if he do not 
state it with all its legal circumstances, the case is not in fact 
favorable to him; and the rule of construction in such case is, 
that if a plea has on the face of it two intendments, it shall be 
taken most strongly against the defendant; that is, says he, 
the most unfavorable meaning shall be put upon the plea; a 
rule which obtains also in other pleadings; and a number of 
cases are put, illustrating this rule. The present plea falls 
directly within it. The plea not alleging by whom the seals 
were affixed, it is left open to intendment, that it was done 
either by the plaintiffs or by a stranger. In the first case, it 
would make the deed void; in the last, it would not vitiate it. 
And under the rule that has been stated, the most unfavora-
ble meaning must be put upon the plea; that is, that which 
will operate most against the party pleading it. And the 
alteration must be presumed to have been made so as not to 
vitiate the instrument, if the plea will admit of such construc-
tion. Suppose the plea had concluded with a verification, and 
the plaintiffs had replied that the affixing the seal was done 
without their knowledge, consent, or authority, and this state 
of the case had been sustained by the proof, it would not have 
avoided the instrument.

But, it is said, the law imposes upon the party who claims 
under the instrument the burden of explaining the alteration. 
This is the rule, undoubtedly, where the alteration appears on 
the face of the instrument, as an erasure, interlineation, and 
the like. In such case, the party having the possession of the 
instrument and claiming under it, ought to be called upon to 
explain it. It is presumed to have been done while in his 
possession. But, where no such prima facie evidence exists, 
there can be no good reason why this should devolve upon a 
party, simply because he claims under the instrument. The 
plea avers the alteration, and the defendant, therefore, holds 
the affirmative; and the general rule is, that he who holds the 
affirmative must prove it. And this, under the present plea, can 
impose no hardship on the defendant, for his affirming the fact 
of alteration affords a reasonable presumption that he knew by 
whom the alteration was made. And, in addition to this, it is 
a circumstance deserving considerable weight, that the defend-
ant in his plea does not deny his having such knowledge. 
He avers that the seal was affixed without *his 
consent, direction, or authority; but he does not say *- 
it was done without his knowledge. And it is not an unrea-
sonable inference that if he had, in his plea, disclosed by 
whom it was done, it would appear to have been done in a. 
way that did not affect the validity of the instrument. There
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is not upon the face of this instrument any thing indicating 
an alteration, or casting a suspicion upon its validity, that 
should put the plaintiffs upon inquiry. The instrument upon 
its face admits that it was sealed with the seals of the defend 
ants, and purports to have been sealed and delivered, in the 
common conclusion of a sealed bond. So that, when the 
instrument came into the possession of the plaintiffs, there 
was nothing on the face of it to raise a suspicion against its 
validity. The case of Henman v. Dickinson, 5 Bing., 183, has 
been relied upon to show that the onus of accounting for the 
alteration is thrown upon the plaintiffs. All that this case 
decides is, that the party who sues on an instrument which on 
the face of it appears to have been altered, it is for him to 
show that the alteration has not been improperly made. The 
circumstance of the alteration appearing on the face of the 
instrument is emphatically relied upon by the court to show 
that the party claiming under the instrument must account 
for the alteration. This was a question of evidence upon the 
trial, and did not arise upon the pleadings, and the report of 
the case does not furnish us with the pleadings. Many other 
cases might be cited to the same effect.

In the case of Taylor n . Mosely, 6 Car. & P., 273, the bill 
upon which the suit was brought appeared on its face to have 
been altered, and there was no evidence on either side when 
or by whom the alteration was made; and the question was 
submitted to the jury by Lord Lyndehurst, with the remark, 
that it lay on the plaintiff to account for the suspicious form 
and obvious alteration of the note, and they must judge from 
the inspection of the instrument, and if they thought the 
alteration was made after the completion of the bill, the verr 
diet must be for the defendant. In the case now before the 
court, the inspection of the instrument furnishes no ground of 
suspicion, and from the facts stated in the plea, there must have 
been a considerable distance of time after the instrument was 
signed by Duncan before it came into the possession of the 
plaintiffs. The plea alleges that it was delivered to Linn, one 

of the defendants, to be transmitted to the *plaintiffs.
-• But the plea does not allege that the alteration was 

made after the instrument came into the possession of the 
plaintiffs; and under this state of facts alleged in the plea, 
the onus of proving when and by whom altered, is more prop-
erly cast upon the defendant. We are accordingly of opinion 
that the plea is bad. But it is a settled rule that, when the 
demurrer is to the plea, the court having the whole record 
before them will go back to the first error: and when the 
demurrer is by the plaintiff, his own pleadings must be scruti-
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nized, and the court will notice all exceptions to the declara-
tion that might have been taken on general demurrer. We 
are accordingly thrown back on the record to examine the 
sufficiency of the declaration in the second and third counts.

The second count sets out the instrument as of the date of 
the 1st of April, 1836. That Linn’s commission bears date 
the 12th of February, 1835, and that he was appointed receiver 
for four years from the 12th of January, 1835. And the 
count then alleges that after the making and delivering the said 
instrument in writing, and after the appointment of the said 
Linn, he entered upon the duties of his office; and that with-
in four years from the said 12th day of January, and while he 
was receiver of public moneys, there came into his hands, as 
receiver, the sum of four millions of dollars, which it was his 
duty to pay over to the plaintiffs when requested, yet the said 
William Linn hath not, nor would he, although often re-
quested so to do, to wit on the 2d day of April, in the year 
1838, account for and pay over to the said plaintiffs the said 
sums of money or any part thereof, but hath wholly neglected 
and refused so to do. It is said this count is bad, because 
from the time stated in the count he might have received the 
money after the 12th day of January, 1835, the commence-
ment of his office, and before the 1st day of April, 1836, 
when the instrument signed by the sureties bears date, and 
that the sureties cannot be responsible for any moneys received 
before they became sureties. The count alleges a demand of 
the money and a refusal to pay it on the 2d day of April in 
the year 1838, long after the defendant became surety. In 
the case of Farrar and Brown v. The United States, 5 Pet., 
373, (which was an action upon a bond given for the faithful 
discharge of the duties of a surveyor of the public lands,) 
the breach assigned was, *that at the time of the exe- j-*., . 
cution of the bond, “ there were in the hands of the L 
surveyor large sums of money to be disbursed for the use 
of the United States, which he had neglected to do.” 
And one of the questions which arose was, whether the 
sureties could be made liable for any moneys paid to the sur- 
Teyor prior to the execution of the bond; and the court said 
¿here is but one ground on which the sureties can be made 
answerable, and that was on the assumption that the money 
was still remaining in his hands when the bond was given. 
And in the case of The United States v. Boyd, 15 Pet., 208, 
the court said it matters not at what time the moneys had 
been received, if after the appointment of the officer they 
were held by him in trust for the United States, and so con-
tinued to be held at and after the date of the bond. In these
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cases there was a direct allegation that the money was in the 
hands of the officer at the date of the bond. In the case 
now before the court, there is no such direct allegation, and 
this count is therefore bad on this ground. The third count 
is also bad for the same reason.

The judgment of the Circuit Court must accordingly be 
reversed, and the cause sent back for further proceedings.

Mr. Justice McLEAN dissented.
The joint plea of non est factum to the first count in the 

declaration being bad against Linn, is undoubtedly bad against 
the other defendants. But this point was not raised in the 
Circuit Court. It was not intended to be raised. On the 
contrary, the counsel agreed to submit the question under the 
plea, whether the annexation of the seals by Linn vitiated the 
bond as against the sureties. And the reason for this was 
stated in the following entry on the record: “A judgment 
having been obtained against Linn for the full amount of his 
defalcation, a judgment on this bond was not asked against 
him or any of the defendants, unless the jury shall find 
against all the defendants.”

This agreement was treated by the counsel on both sides, in 
the Circuit Court, as waiving any technical question arising 
on the pleading. No one could doubt that the bond was good 
against Linn. And it is equally clear that, technically, the 
plea was bad for the other defendants, it being bad as to Linn.

-< r-. And it was to avoid any technicality of this kind that
-* the agreement *was entered into. It is less definite 

than it should have been, but still its object seems to be mani-
fest. That a construction here would be given to the agree-
ment different from that which was given to it by the United 
States attorney in the Circuit Court, was not expected. His 
construction is shown from the fact of his not having sug-
gested any objection to the court below arising on the joint 
plea.

The plea of Joseph Duncan as to the alteration of the bond 
is held to be bad, because it is not averred that it was altered 
by the plaintiffs or by their authority. At the same time it is 
admitted that, on the general issue, the person claiming under 
the deed must explain any interlineation or alteration upon its 
face, so as to show the bond is not vitiated. The reason of 
this is clear. The party having possession of the bond is pre-
sumed to have a knowledge of any alteration of it, and is 
therefore required to explain it. Prima facie, any material 
alteration vitiates the bond.
• Now the special plea in this case states a material alteration, 
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by affixing the seals, after the instrument had been approved 
of by the district judge. The demurrer admits the facts stated 
in the plea. Does it not follow, then, that the plea is good, if 
the alteration alleged in it be a material one; such an one as 
vitiates the instrument unless explained? No rule in plead-
ing is better settled than that a fact which is presumed to be 
known to the plaintiff, and is not presumed to be within the 
knowledge of the defendant, the defendant need not aver it 
in his plea, if he can without the averment set up a prima facie 
defence. Mr. Chitty says, 1 vol. of Plead., 255, “ It is also a 
general rule, that matter which should come more properly 
from the other side need not be stated. In other words, it is 
enough for each party to make out his own case or defence. 
He sufficiently substantiates the charge or answer for the pur-
poses of pleading, if his pleading establish a prima facie 
charge or answer. He is not bound to anticipate, and there-
fore is not compelled to notice and remove in his declaration 
or plea every possible exception, answer, or objection which 
may exist, and with which the adversary may intend to oppose 
him.” Com. Dig. Pleader, c. 81; Plowd., 376; 2 Saund., 62 
a, n. (4); 1 T. R., 638; 8 Id., 167; Steph. Pl. (1st ed.), 354.

*No one can doubt that the alteration averred in the i g 
above plea, appearing on the face of the instrument, L 
would vitiate it, unless explained by the holder. And it fol-
lows then that the plea stating the fact, which the demurrer 
admits, must be answered and explained.

The defendant must know whether an instrument which he 
has executed has been altered in a material part. But he is 
not presumed to know by whom it has been altered, while it 
is in the possession of the party who claims under it. If the 
defendant must aver this, he must prove it; and this would 
be impossible. But, on the other hand, the person claiming 
under the instrument, and who has always been in possession 
of it, may well be presumed to know by whom it has been 
altered, and, therefore, he, and he only, can explain it. Any 
other rule would be most unreasonable and contrary to any 
proper system of pleading.

The rules lately adopted by the courts of England in regard 
to pleading seem “not to have fallen under the notice of this 
court.” This is to be regretted, as those rules have been pub-
lished in the late editions of Mr. Chitty on Pleading, and are 
known to the profession throughout the country.

It is true, as the court say, that intendments are taken 
against the plea; but intendments must not only be practica-
ble, b reasonable. If a fact in the plea be omitted, which 
the defendant cannot be presumed to know, and which must 
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be known to the plaintiff, no intendment against the plea can 
be drawn.

Mr. Stephens, in his Treatise on Pleading, 350, under the • 
head that, “ it is not necessary to state matter which would 
come more properly from the other side,” says, “ this, which 
is the ordinary form of the rule, does not fully express its 
meaning. The meaning is, that it is not necessary to antici-
pate the answer of the adversary; which, according to Hale, 
C. J., ‘ is like leaping before one comes to the stile.’ It is 
sufficient that each pleading should in itself contain a good 
prima facie case, without reference to possible objections not 
yet urged.” “ Thus in pleading a devise of land by force of 
the statute of wills, 32 Hen. 8, c. 1, it is sufficient to allege 
that such an one was seised of the land in fee, and devised it 
by his last will, in writing, without alleging that such devisor 
was of full age. For though the statute provides that wills

«--I made by femes covert, or persons within age, &c., shall
J not *be taken to be effectual, yet if the devisor were 

within age, it is for the other party to show this in his answer, 
and it need not be denied by anticipation.”

“ So where an action of debt was brought upon the statute 
21 Hen. 6, against the bailiff of a town for not returning a 
burgess of that town for the last Parliament (the words of 
the statute being that the sheriff shall send his precept to the 
mayor, and if there be no mayor, then to the bailiff), the 
plaintiff declared that the sheriff had made his precept unto 
the bailiff, without averring that there was no mayor. And 
after verdict for the plaintiff, this was moved in arrest of 
judgment. But the court was of opinion clearly, that the 
declaration was good; for we shall not intend that there was 
a mayor, except it be showed; if there were one, it should 
come more properly on the other side.”

“ Where the matter is such that its affirmation or denial is 
essential to the apparent or prima facie right of the party 
pleading, there it ought to be affirmed or denied.” Now the 
alteration of the instrument in a material part, after Duncan 
the defendant had signed it, without his consent or knowl-
edge, did make a prima facie case. It made such a case, as, 
upon the general issue, would have required the plaintiffs to 
show by whom it was altered. And this shows that the plea 
is good. It is the same principle whether it arise on the gene-
ral issue or by special plea. The same order of proof is 
required. The plaintiffs, therefore, instead of demurring, 
should have pleaded over, and alleged that the alteration 
was made by a stranger, and, consequently, that it did not 
vitiate the instrument.
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The plea should have concluded with a verification, and not 
to the country. But this could only be taken advantage of 
by special demurrer. This defect is not one of the causes 
assigned in the demurrer, and, therefore, cannot be objected to.

The second and third counts of the declaration being bad, 
as ruled by the court, the judgment of the Circuit Court 
should, on those counts, have been affirmed, and not reversed. 
Mr. Stephens, in his Pleading, 144, says again, “ It is a rule, 
that on demurrer the court will consider the whole record, 
and give judgment for the party who, on the whole, appears 
to be entitled to it.” “ Thus on demurrer to the replication, 
if the court think the replication bad, but perceive a r*i-(o 
substantial fault in the plea, they *will give judgment, 
not for the defendant, but for the plaintiff, provided the decla-
ration be good; but if the declaration also be bad in sub-
stance, then, upon the same principle, judgment would be 
given for the defendant.” Piggot’s case, 5 Co., 29 a; Bates v. 
Cost, 2 Barn. & C., 474.

I believe this case is the first exception to the above rule. 
Notwithstanding the above defective counts, judgment is 
given generally against the defendant. It is hoped that 
this ruling will not establish a precedent in other cases.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
district of Illinois, and was argued by counsel. On considera-
tion whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this 
cause be and the same is hereby reversed, and that this cause 
be and the same is hereby remanded to the said Circuit Court, 
with directions to proceed therein comformably to the opinion 
of this court.
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Thomas  Mor ris , Comp laina nt  an d  Appel lant , v . Mari a  
Nix on , Henry  J. Willia ms  and  Thoma s  Bid dle , Henry  
J. Will iam s and  Marla  Nix on , exec uto rs  of  the  
LAST WILL AND TESTAMENT OF HENRY NlXON, DECEASED, 
an d Mari a  Nix on , sole  devi see  of  the  said  las t  
WILL AND TESTAMENT OF HENRY NlXON, AND MARY 
Husband , Ameli a  M. Morri s , Robert  Morri s , Wil -
lia m P. Morri s , Cha rlotte  E. Morri s , Henry  Mor -
ris , Sara h  Morri s , chi ldr en  and  heirs  at  law  of  
Henry  Morri s , decea sed , an d  Corn eli us  Stevenson  
and  Samuel  C. Clem ents , ad mi ni stra tors  of  said  
Henry  Morri s , decea sed .

A deed, absolute on the face of it, declared to be a security for money loaned. 
Where a bill substantially charges that there is a fraudulent attempt to hold 

property under a deed, absolute on the face of it, but intended as a security 
for money loaned, evidence will be admitted to ascertain the truth of the 
transaction.1

* 11 QI Where there is proof of parties meeting upon the footing of borrowing 
J and *lending, with an offer to secure the lender by a mortgage upon par-

ticular property, if a deed of the property, absolute on the face of it, be given 
to fhe lender, and the lender also take a bond from the borrower, equity will

1 Cit ed . Russell v. Southard, 12 at the time the deed was executed, to 
How., 148; Babcockv. Wyman, 19Id., reconvey, held inadmissible. Bonham 
299; S. C. 2 Curt., 386. S.P. Peugh v. Craig, 80 N. Y., 224. So of evi- 
v. Davis, 6 Otto, 332; Villa v. Rodri- dence to prove that the deed was de-
ques, 12 Wall., 339; Bently v. Phelps, livered to the grantee on a condition.
2 Woodb. & M., 426; Dow v. Cham- Miller v. Fletcher, 27 Gratt. (Va.), 
berlin, 5 McLean, 281; Holbrook v. 403.
American Ins. Co., 1 Curt., 193; Chick- Parol evidence will be received even 
ering v. Hatch, 3 Sumn., 474; Andrews where the object is to convert a deed 
v. Hyde, 3 Cliff., 516; Amory v. Law- of homestead property into a mort- 
rence, Id., 523; Klein v. McNamara, gage, and thus procure its cancellation 
54 Miss., 90; Odell N. Montross, 68 N. under a statute prohibiting the mort- 
V., 499; Booth v. Robinson, 55 Md., gaging of homesteads. Brewster v. 
419; Snavely v. Pike, 29 Gratt. (Va.), Davis, 56 Tex., 478.
27; Davis v. Demming, 12 W. Va., The burden of proof is on the party 
246. seeking to convert the deed into a

Unless the relation of debtor and mortgage, and the proof must be clear 
creditor exists between the parties, a and convincing. Bartling v. Brasuhn, 
deed absolute upon its face will not be 102 Ill., 441; Tilden v. Streeter, 45 
deemed to be a mortgage because of Mich., 533; Pierce v. Traver, 13 Nev., 
an agreement on the part of the 526; Coburn n . Anderson, 62 How. 
grantee to permit a repurchase by the (N. Y.) Pr., 268; Mackey v. Stafford, 
grantor: such a transaction is a con- 43 Wis., 653. But compare DeLaigle 
ditional sale. Randall v. Sanders, 87 v. Denham, 65 Ga., 482.
N. Y., 578; Slutz v. Desenberg, 28 An absolute deed instead of a mort- 
Ohio St., 371. gage maybe properly taken as security

Otherwise, where there is an agree- when the amount to be secured is un- 
ment that grantor may redeem. Vliet certain and depends on future ad- 
v. Young, 7 Stew. (N. J.), 15; Wilson vances. Abbott v. Gregory, 39 Mich., 
v. Giddings, 28 Ohio St., 554. 68.

Parol evidence of grantee’s promise,
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interpret the deed to be a security for money loaned, unless the lender shall 
show, by proofs, that the borrower and himself subsequently bargained upon 
another footing than a loan.

Where a loan is an inducement for the execution of a deed which is absolute 
on the face of it, though the loan is not recited as the consideration of the 
deed, or as any part of it, if the lender or grantee in the deed treats it sub-
stantially as the consideration, or a part of it, equity will declare the deed 
to be a security for money loaned.2

It seems that the answer of one defendant in equity is not evidence in behalf 
of another defendant.8

If, in equity, it is admitted or proved that one of the documents in a transac-
tion was not intended to be what it purports, it subjects other documents in 
the same transaction to suspicion.

This  was an appeal from the equity side of the Circuit 
Court of the United States in and for the eastern district of 
Pennsylvania, and arose upon the following facts :

On the 2d of January, 1812, Jonathan Williams and Thomas 
Morris (the complainant) purchased from the Bank of North 
America a parcel of land upon the Schuylkill river, near the 
city of Philadelphia, for the sum of 880,000; 820,000 of 
which was to be cash, and the remaining 860,000 was divided 
into three payments of 820,000 each, which were to become 
due on the 25th of March, 1814, 1815, and 1816, respectively. 
The parties gave their joint and several bonds for these sums, 
with a warrant of attorney to confess judgment, and a mort-
gage upon the property. It afterwards appeared that Morris 
was not exclusively the owner of his moiety.

On the 27th June, 1812, Morris gave a power of attorney

2 Cite d . Laivrence v. DuBois, 16 unable to find an allusion to it, and 
W. Va., 462. S. P. Budd v. Fan this is true of other similar works. 
Orden, 6 Stew. (N. J.), 143. In a note to the fifth edition of Dan-

3 Cit ed . Salmon v. Smith, 58 Miss., iell’s work we find this language: ‘But 
409; Frank v. Lilienfeld, 33 Gratt. the answer of a defendant which is 
(Va.),381. responsive to the bill is admissible as

In a recent case in Mississippi evidence in favor of a co-defendant 
(Salmon v. Smith, 58Miss.,408), Camp- (Davies v. Clayton, 5 Humph. (Tenn.), 
bell, J., says: “It seems to be well 446); more especially where such co- 
settled, and on satisfactory grounds, defendant, being the depositary of a 
that the answer of one defendant can- chattel claimed by the plaintiff, de- 
not be used against another defendant, fends himself under the title of the 
unless under certain circumstances other defendant. Mills v. Gore, 20 
constituting an exception to the gen- Pick. (Mass.), 28. But see Cannon v. 
eral rule. The text-books and cases Norton, 14 Vt., 178;’ 1 Dan. Ch. Pr., 
abound with statements and illustra- 841, n. I.” 
tions of this rule and its exceptions-; That where the answer in question 
but there is strange silence in most of is unfavorable to the plaintiff, and re- 
the text-books, and comparatively few sponsive to the bill, it may be intro- 
cases in the reports, on the question duced in favor of a co-defendant, es- 
of the effect of the answer of one de- pecially where the latter relies upon
fendant in favor of a co-defendant. the title of the answering defendant,
In the text of Daniell’s Chancery see Miles v. Miles, 32 N. H., 147;
I ractice and Pleading, voluminous Poivles v. Dilley, 9 Gill (Md.), 222.
and elaborate as it is, we have been
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to Thomas Biddle and Henry Nixon, to manage the property 
for him.

In 1815, Williams died intestate, leaving Henry J. Williams 
and Christine, the wife of Thomas Biddle, his heirs at law.

In April, 1816, Morris and the representatives of Williams 
executed a power of attorney to Biddle and Nixon, authoriz-
ing them to enter into and take possession of the property, 
sell or lease it, receive the money, execute deeds, &c.

Under this power, they accordingly took possession, and 
exercised all manner of ownership over it.
* 1 A great number of letters between the parties were

- ■ given in *evidence, running from this time to the year 
1822, relating to the condition and prospects of the property. 
One of the bonds had been paid out of the proceeds of sales, 
and considerable payments made on account of another. The 
third was wholly unsatisfied.

In 1822, Morris, residing in New York, applied to Nixon for 
a loan, under the circumstances stated so particularly in the 
opinion of the court that it is unnecessary to mention them 
here. Nixon declined making a loan, but took from Morris a 
deed, absolute upon the face of it, conveying the whole of 
Morris’s interest to Nixon, and reciting that Nixon had always 
been interested in the purchase to the extent of three-sixteenths 
of the whole, or three-eighths of Morris’s moiety. Nixon then 
loaned to Morris $5,000, for which he took his bond.

The deed also recited that there had been allowed to Nixon 
for his agency, the sum of $2,000; one-half of which, oi 
$1,000, had been paid by the representatives of Williams, but 
paid to Morris; and five-eighths of the other $1,000, (or $625,) 
were justly chargeable to Morris; thus bringing Morris in 
debt to him $1,625, which was released in the deed. It also 
contained other recitals, which are mentioned in the opinion 
of the court.

In 1836, Morris filed a bill on the equity side of the Circuit 
Court of the United States for the eastern district of Penn-
sylvania, against Nixon and other parties, alleging that the 
deed was only a security for the money loaned; that, at the 
time of its execution, there was not, between himself and 
Nixon, any contract, agreement, understanding, or negotiation 
for a sale; that Nixon had furnished no account of his agency; 
and praying for an account and general relief. The parties 
all answered; and in April, 1841, the Circuit Court, after a 
hearing, dismissed the bill with costs. The complainant 
appealed to this court.

Wood, for the appellant.
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Sergeant and Williams, for the appellees.

Wood made the following points:
I. The deed of the 28th May, 1822, explained by the letter 

of the defendant, Nixon, to the plaintiff, would constitute per 
se a mortgage of the premises to secure the loan for $5,000. '

II. The said deed was designed by the parties thereto to 
secure the said loan, and was designed in substance to ni 
be a mortgage *assuming the shape of an absolute con- L 
veyance, only as a more effectual security for the loan.

III. If said Nixon designed otherwise, yet the complainant 
was led by his conduct, and by all the circumstances, to con-
sider it a security for the loan, and it ought to be treated as 
such.

IV. A deed, though absolute on its face, may be shown, by 
parol evidence, to be designed as a security for a loan, or a 
mortgage, and more especially by written evidence furnished 
about the time the deed was given, and conducing to show 
the same.

V. If it should appear that said deed was designed by the 
parties to be an absolute conveyance in fee, it ought to be set 
aside, or modified and converted into a mere security for said 
loan. Because:

1. The consideration therein was grossly inadequate.
2. There was no negotiation for a sale between the parties 

thereto, either personally or through authorized agents, and 
no estimate of value.

3. The plaintiff, the grantor therein, was not in a condition 
to deal at arm’s length—being much embarrassed, in want of 
money, and ignorant of the condition of the property—the 
grantee being a capitalist, having the property under his man-
agement, and fully acquainted with its condition and value.

4. The grantee did not fulfil his duty as steward and agent 
in apprising the grantor, at the time of said conveyance, of 
the condition and value of said property.

5. Undue influence was exercised by the grantee upon the 
grantor, in pressing upon him a sale to himself in the condi-
tion in which said grantor was placed, and in the relative con-
dition in which they stood at the time to the property and to 
each other, as lender and borrower, steward and principal.

VI . Lapse of time is no bar to the complainant’s equity 
under the last-mentioned point. Because:

1. Such a bar is not set up and relied upon in pleading.
2. The influence and control of the said grantee in said 

deed, over the grantor, and the grantor’s ignorance of the
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condition of the property, continued until a short time before 
exhibiting the bill of complaint.
* 1991 3- The relationship in which the parties stood to each

- * other *as steward and principal, lender and borrower, 
will prevent the bar from applying in equity to the relief 
sought for by the bill.

V II. Lapse of time is not a bar to the complainant’s equity, 
for a full account and relief in regard to the matters arising, 
as well before as subsequently to the said deed. All which 
he is fully entitled to.

V III. The agreement, for a conveyance from the complain-
ant to Maria Nixon, should be modified so as to embrace only 
one-eighth of the plaintiff’s moiety of the premises, and she 
should be decreed to be entitled only to the net proceeds of 
said one-eighth part.

Mr. Justice WAYNE delivered the opinion of the court.
The complainant, besides other relief prayed for, asks the 

aid of this court to decree a deed made by him to Henry 
Nixon, and which is absolute on the face of it, to be a security 
for money advanced upon loan, and that he may be at liberty 
to redeem the premises conveyed, by paying to Nixon, or by 
allowing to him, on account of the transactions between them, 
the moneys loaned to him by Nixon and such as he may have 
advanced on account of the real estate purchased by the com-
plainant and the late General Jonathan Williams from the 
Bank of North America; for the resale and improvement of 
which, the defendants, Henry Nixon and Thomas Biddle, were 
the attorneys and agents of the purchasers.

The surviving family, however, of General Williams, are in 
no way interested in this suit. The controversy is between 
Thomas Morris and the representatives of Henry Nixon, 
whose death has occurred since the bill was filed.

The deed from complainant to Henry Nixon bears date the 
28th May, 1822.

It recites the purchase made by Williams and Morris; that 
certain portions of it had been sold and conveyed to other 
persons, and that parts had been let on ground-rents, so that 
the quantity remaining was about seventy acres. That the 
sales and income of the property had nearly reimbursed the 
purchasers the first payment which they had made, of $20,000; 
that there had been paid upon the purchase, out of the income 
#190-1 and proceeds of sale, from time to time, enough to

1 reduce the sum due by the *purchasers, to about 
$29,000, which was a charge upon the premises, to be borne 
by the owners thereof, in proportion to their respective inter-
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ests. It then recites, that at the time of the execution of the 
indenture to Williams and Morris, Henry Nixon was, and had 
continued to be interested with Morris, to the extent of three-
eighth parts of the moiety, so as to entitle him to the benefits 
and subject him to the obligations of the purchase in that 
proportion. The consideration of the deed is then recited to 
be, one-half part, “ or thereabouts,” of a debt due by the com-
plainant to Thomas Biddle and John Wharton, which was 
originally $4,000, for the security of which, the complainant 
had, with the assent of Henry Nixon, mortgaged a part of the 
moiety of the original purchase; then a debt claimed by Nixon 
to be due to him by the complainant of $1,625; $1,000 of 
which it is said the complainant received on account of Nixon’s 
agency for the moiety of the purchase belonging to Williams, 
and $625 being the proportion justly chargeable to complainant 
for Nixon’s agency for the other moiety. There was a further 
consideration amounting to $4,600; being the amount of two 
notes which had been discounted, at the Bank of North Amer-
ica, for the accommodation of the complainant, with Nixon’s 
endorsement.

The circumstances attending the execution of the deed are 
disclosed in the pleadings and by other proofs in the cause.

The complainant resided in New York, and Nixon lived in 
Philadelphia. The former, being in great pecuniary distress, 
and fearing greater within a few days, unless he could make a 
loan, sent Iris brother, Henry Morris, to Philadelphia, to obtain 
from their brother-in-law, Henry Nixon, an advance of $5,000, 
offering, as security, his interest in the property bought by 
himself and General Williams. Nixon says, in his answer, 

• that his feelings being wrought upon by the representation, 
made by Henry Morris, of the urgent nature of his brother’s 
wants, and the destructive consequences to be apprehended if 
he could not meet a demand there was upon him, he con-
cluded to provide the money; that, however, before he finally 
agreed to do so, he told Henry Morris that he must consult 
his counsel upon the subject.

After consulting counsel, he informed Henry Morris, that 
he had determined to deal with the complainant upon no other 
terms than an absolute sale and conveyance of all his ^a 
interest, *legal and equitable, in the premises bought L 
by him and Williams; and as there would be a full considera-
tion without it, that the loan would create a new debt, for 
which he would take a separate evidence or security; that he 
was advised by his counsel to write out in the deed at large 
the real consideration, so that the truth of the transaction 
might at all times appear upon the papers, and to take a bond
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for the loan, so that if the purchase should turn out well, he 
would not be bound to enforce the bond, but, in case of mis 
fortune to the complainant, he would have evidence of his 
right as a creditor, and, if he should think fit, might use it for 
the benefit of the complainant or his family. In connection, 
however, with the foregoing statement, Nixon declares that in 
the course of his conversation with his counsel, he was asked, 
whether the interest of the complainant in the property was 
worth the encumbrances upon it, and what was already due by 
him to Nixon. To which he replied, as he truly believed, that 
it would not bring more ; that nothing but the peculiarity of 
the circumstances would induce him to increase his interest, or 
become a purchaser of it; and that he determined, as he had 
been advised by his counsel, to buy out the complainant’s 
interest entirely and absolutely, without any trust, direct or 
indirect, express or implied ; nor any understanding whatever, 
that the complainant or any other person was to have a claim 
or benefit therefrom, and that he would deal with him on no 
other terms.

Henry Morris arrived in Philadelphia on the 23d of May. 
His first conversation with Nixon concerning his errand was 
on that day; on the 24th, Nixon consulted counsel, informed 
Henry Morris of the result, and on the same day the same 
counsel made a draft of the deed. On the same day, too, 
Nixon wrote to the complainant the following letter:

Dear  Mor ris  :—Henry arrived here early yesterday morn-
ing. Having had a conversation with him on the subject of a 
loan, I have only to say my best exertions will be to obtain 
this object, and to enable me to do which, Henry will imme-
diately call on you to advise the only mode that he or I can 
suggest to achieve it.

You, I am sure, will have confidence in me as to the mode 
proposed, which Henry will communicate; and be assured my 
sincere prayers will be, and best exertions to promote this all 
important point. In haste, truly yours,

H. Nix on .

*1251 *This letter was written after Nixon had consulted 
J counsel; for he says in his answer, after . he had done 

so, he thereupon returned to Henry Morris, and informed him 
of the determination he had come to, of dealing upon no 
other terms than an absolute conveyance, without any trust, 
and taking a bond for the loan. And in the letter it is stated, 
that “ Henry will immediately call on you to advise you ot 
the only mode that he or I can suggest to achieve it.
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The draft of the deed being made on the 24th May, it was 
afterwards engrossed by the witness Cash, and he was sent 
with it to New York. He arrived there on the 28th, the deed 
was signed by Morris and his wife, Cash and Henry Morris 
being witnesses. On the same day, Cash left New York on 
his return to Philadelphia. On the following morning, the 
29th May, as it appears by a letter of that date from Nixon to 
the complainant, Henry Morris arrived again in Philadelphia. * 
He says in his answer, that he found Nixon resolved to do 
nothing in the business unless the conveyance was absolute 
and bona fide, and he was therefore obliged to deliver the deed 
without any promises of trust. And Nixon declares that 
Henry Morris delivered to him the deed, and at the same time 
a bond, in the handwriting of the complainant, for $5,000.

It is in proof, also, that when the deed was delivered, there 
were unadjusted accounts growing out of Nixon’s and Bid-
dle’s agency for the property. That no account had been fur-
nished to the complainant since 1816, except an abstract of 
one Innes’s account of the excavation and sales of stone and 
gravel, sent to him by the defendant, Henry J. Williams, in 
May, 1819.

The recital in the deed shows that the accounts were unas-
certained, for it speaks of the $20,000 which was first paid by 
Williams and Morris on their purchase as being nearly reim-
bursed, and that there remained due on the purchase about 
$29,000.

Two years before the deed was executed, the complainant 
made an agreement with David Walker and Henry Morris, to 
convey to them in trust for his sister, Maria Nixon, a fourth 
part of her moiety, upon the terms stated in the agreement, 
in pursuance of his original intention when Williams and 
himself made the purchase. r*12C

*It was urged in the argument, that the recitals in the 
deed relating to the sum then due upon the purchase of Mor-
ris and Williams, that of Nixon’s interest in it, and the debt 
claimed by Nixon to be due to him on account of his agency, 
were incorrect. We shall not, however, consider these objec-
tions, or those which were made against the validity of the 
deed on account of inadequacy of price, undue influence, and 
surprise.

Our object is to dispose of this case for the present, by 
assigning to the deed its true character in equity, under all 
the circumstances attending its execution.

The charge against Nixon is, substantially, a fraudulent 
attempt to convert that into an absolute sale which was orig-
inally meant, by himself and the complainant, to be a security 
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for a Ioan. It is in this view of the case that the evidence is 
admitted to ascertain the truth of the transaction, though the 
deed be absolute on its face. The transaction was begun by • 
Morris, with the request of a loan from Nixon, for which he 
offered a security upon the property, for the management of 
which, Nixon was his agent. It ended by Morris giving to 
Nixon a deed for the property, absolute on its face, and also a 
bond for a loan of $5,000. Unless, then, some proof has been 
given to show that they truly bargained upon another footing, 
and that the loan did not form the chief inducement for the 
execution of the deed, and had not been treated by both 
parties as a substantial part of the consideration, though not 
expressed in the recital, equity will interpret it to be a security 
for money loaned.

Is there any such proof in this case ? None that we can see, 
even if the defendants are allowed to use as evidence, as they 
contend they have a right to do, the answer of their co-defend- 
ant, Henry Morris. His account of the transaction is, that in 
an interview with Nixon succeeding that when he made the 
application for a loan, and when Nixon declined lending, 
stating that his own embarrassments required all the funds he 
could command; that Nixon said, it was very doubtful if the 
“ Hills property” would more than pay the claims upon it, and 
he could not consent to make the loan, unless Morris would 
convey the property to him; and he added, if the property 
should eventually turn out well, he would account to Thomas 
Morris for it, and share it with him. And in the third inter- 
*1271 view Nixon told him that his counsel had *advised

J him upon no account to let the complainant have 
the money, unless an absolute and bona fide conveyance 
of the whole premises was made; that, upon receiving his 
answer, he returned to New York, and communicated the 
determination of Nixon to his brother; and that, upon his 
return to Philadelphia, he was obliged to deliver the deed 
without any promises of trust, as he found Nixon resolved to 
do nothing in the business, unless the conveyance was abso-
lute and bona fide. He says, however, he was satisfied in his 
own mind that, if the property turned out well, Nixon would 
give a handsome share of it to the complainant; and that, in 
consequence of this impression, he always wrote to him as if 
he was still interested in the successful result of the purchase. 
We are in no way, though, influenced by the answer o 
Henry Morris in coming to our conclusion as to the character 
of the deed. It has been introduced because it was strongly 
urged to be good evidence in behalf of the defendants, by their 
counsel; and with the view of showing, even though the facts 
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stated had been proved, that they would not take the case out 
of the principle,—that a deed absolute on the face of it, for 
property, offeree! to secure a loan in a case in which tire parties 
originally met upon the footing of borrowing and lending, will 
be considered a deed in the nature of a mortgage, to secure a 
loan, though another consideration shall be in the recital of 
the deed than the loan, unless it shall be proved that the 
parties afterwards bargained for the property independently of 
the loan; or if it shall appear that the chief inducement of the 
grantor in making the deed, was to procure the loan; or that 
the grantee, after the execution of the conveyance, treated the 
money which he had advanced as a substantial part of the 
consideration, and not as a loan. There is no proof in this 
case that the parties bargained without a reference to an 
advance by Nixon of $5000, and it does appear that Morris 
was only induced to make the deed from the offer of Nixon to 
make the advance of that sum, and that Nixon treated it sub-
stantially as a part of the consideration to be given for the 
property, as he took a bond from Morris for the amount, and 
says it was only to be contingently enforced, for the benefit of 
Morris or his family, in the event of Morris falling into 
misfortune.

Courts of equity will not permit so uncertain a benefit po
as is *here expressed, to weigh at all in their considera- L 
tion of cases like this; for, if they did, it might become a con-
trivance to give plausible coloring to an originally meditated 
fraud, or to one induced by the temptation of subsequent 
gain.

But besides the transaction itself, as it appears in the plead-
ings, there were relations of interest and of agency between 
Thomas Morris and Henry Nixon, in respect to the property, 
and such as grew out of the embarrassments of the former, and 
also out of his particular condition to the recitals of considera-
tion in the deed, which combine to raise a violent presump-
tion of a secret trust, and that the deed was meant to secure 
Nixon’s advances, loans, and endorsements for Morris.

Nixon claimed an interest in the property, besides the one-
fourth of the moiety which Morris had agreed to convey to 
Walker and Henry Morris, in trust for Mrs. Nixon. For the 
former, Nixon had not such satisfactory evidence as he could 
rely upon. This appears from his correspondence. Morris 
was much embarrassed; no one knew his pecuniary difficulties 
better than Nixon did. He remembered, too, that Morris, 
without consulting him, had offered to mortgage the property 
to the United States. Fie feared, from the disclosures made 
by Henry Morris of the pressing necessity of his brother, that
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he might mortgage the property to raise the sum he then 
stood in need of, to some other person if Nixon did not 
advance it; so that, at some other time, urged by want of 
money or the demands of creditors, he might be induced to 
convey to others an interest in the concern: that new parties 
might interfere with the management of it, to the injury of all 
who were originally interested: that the bank, by any change 
in the ownership, and the course which might be pursued in 
respect to the property, might not continue to be so indulgent 
as it had been, in postponing the payment of the purchase-
money still due. Besides, sales of this property to individuals 
and purchases from the city were then anticipated I the latter 
a slow, but sure speculation; almost at the price of the 
owners, from the contiguity of public works, which could not 
be abandoned; nor could they be carried on without more of 
the property than the city had already bought. Add, the 
embarrassed condition of Morris; the connection and close

oqq intimacy between the parties; their excited expecta-
-* tions, extended by exaggerated Representations to the 

females of the family, that all concerned would realize great 
pecuniary advantages from the property; the certain interest, 
also, of Mrs. Nixon in it, and the certainty, that, by keeping 
it under their own control, it would be managed in their own 
way; all these considerations were cogent inducements with 
Nixon to get a legal title from Morris, and the moment when 
Henry Morris presented himself to solicit a loan for his brother 
was the occasion upon which it could certainly be obtained.

But further, Morris’s condition, in respect to the considera-
tion recited in the deed, was not such as to induce him to 
wish to part with the property. Nor does Nixon’s assumption 
of the particular debts of Morris, recited in it, bear the aspect 
of a genuine purchase. It was not a present payment of any-
thing; and, if genuine, was the purchase of Morris’s specula-
tion, by an advance of $5000, which, according to the face of 
the transaction, was to be repaid. And may we not say, when 
in the same transaction we have it admitted that one of the 
documents was not meant by the parties to be what it pur-
ports, that another of them by this fact is subjected to 
suspicion ?

But we have said, though Morris was embarrassed, that he 
was not pressed by any of the particulars recited in the deed 
as a consideration.

The purchase-money remaining due to the bank on the pro-
perty, the bank had permitted to remain unpaid, finding no 
doubt its advantage in the interest. Both principal ana 
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interest were ultimately paid, not by Nixon, but by sales of 
the property.

The debt due to Biddle and Wharton was secured by a 
mortgage upon a part of the property, given by Morris with 
Nixon’s consent. The notes discounted at the bank for the 
accommodation of Morris with Nixon’s endorsement, had 
been renewed, and were running as an accommodation, to 
be renewed again and again, as they were in fact, without any 
change of names to the paper, after the deed was executed. 
Nixon could not press for the commissions claimed as agent 
of the property, or did not intend to do so; for we find him 
writing to Morris on the 21st May, two days before Henry 
Morris arrived in Philadelphia on his errand for the loan, and 
seven before the deed was executed, to make himself easy as 
to commissions, as it had not been his intention to ask 
for them; or acknowledging he had no right to *do so, L 
until “ the final closing of the accounts, agreeably to the first 
agreement when the Hills were bought.”

Such was the situation of Morris, in respect to the debts 
named in the deed as the consideration for which an absolute 
title was to pass. He was an embarrassed man, and hard 
pressed at that moment for 85,000, and though destructive 
consequences were to assail him if he could not get it, is it 
likely that Nixon then could have been insensible to the ties 
which had united them, and could have made his distress the 
means of coercing from him an absolute conveyance, without 
a secret trust of all that he had left, upon which he could rest 
a hope to raise himself a little above his ruined fortune ? We 
cannot think so. If we did, it would be our duty to give 
another aspect to this transaction, from which the defendants 
would derive no benefit.

If a doubt remained upon our minds in respect to the char-
acter which should be given to the deed, the letter from Nixon 
to Morris, of the 24th May, would remove it.

It may be considered, either as having been intended by the 
writer to put Morris at ease in respect to the conveyance and 
bond which were required, or as a letter calculated to mislead 
Morris in respect to the use which Nixon would make of the 
conveyance. The lettef might be, either the artifice of the 
writer to accomplish an unjust intent, or the language of the 
letter and manner of using it might innocently mislead. In 
either event, if the letter is such as is likely to mislead, and 
from which it can be fairly implied, that it induced a confi-
dence that the receiver of it would have any benefit from or 
interest in the property, he was required to convey contrary
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to the terms of the deed, it would be fatal to it as an absolute 
deed.

Nixon and Morris were brothers-in-law. There seems to 
have been between them fraternal intimacy and confidence. 
It appears to have been unlimited in all the relations of social 
life and of business. The confidence of Morris was unwaver-
ing, and dependent, from the superior business ability of 
Nixon. Nor can it be denied that it was met by him in 
Morris’s difficulties by acts of timely assistance and kindness. 
Nixon had been his agent in the management of the property 
from 1812. He claimed an equitable interest in it, besides the 
proportion of Mrs. Nixon. There were unascertained accounts 
*1Nixon’s agency when the *deed was made. Morris 

had received no account since 1816, except an abstract 
of sales of some stone and gravel, furnished to him by one of 
the defendants in 1819. He did not:know particularly what 
had been the proceeds of the sales and income of the property, 
or how they had been applied. No examination or estimate 
of the value of the residue of the property, as it then stood, 
was made. No communication had been given by the agent 
of the effect of public and private improvements upon it, in 
respect to its then, or prospective value. Nothing was said 
between Morris and Nixon as to the price that the taker was 
to give. In this situation, being greatly embarrassed, Morris 
asked a loan from his agent. The agent says, ‘I am aware of 
your embarrassment. There are certain claims upon this 
property which you will have to pay, and other responsibili-
ties of yours for which I am also answerable. I will provide 
the money of which you stand in need, will take a bond from 
you for it, which I am not to enforce against you, unless you 
should fall into misfortune, and then only, should I see fit to 
do so, for the benefit of yourself or your family, if you will 
give me an absolute conveyance of the property.’ The con-
veyance is given, the bond is taken, and now it is said the 
transaction was intended to be an absolute sale, and not a 
security for a loan. We do not think that the connection 
between the bond and the deed can be dismembered. Nor 
can we reconcile it with what we believe would have been the 
ordinary conduct of men in like circumstances, to suppose, 
chat an agent so situated to a principal and friend in distress, 
could have intended, by asking for an absolute conveyance, to 
use it for any other purpose than to secure himself in the sum 
he was about to advance and his other responsibilities for his 
principal. Morris was a ruined man. Nixon knew it, and 
treated with him in this instance as if the crisis had come 
when creditors would no longer be satisfied with postponed 
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promises. It was natural for Nixon, nor was it wrong in the 
then state of real property, and as he was about to advance to 
his brother-in-law $5,000, to take the most efficient way to 
secure himself from loss, and to put it out of the power of 
Morris to interfere with his security, by subsequently giving 
to others an interest in the property. We find upon a preced-
ing occasion when Morris was pressed, and had offered to 
mortgage this property, *that Nixon suggested that it p., 
should be put into his hands, with the trust expressed L 
of what was intended. His object then was, that the original 
intention of the purchase might be carried out for the benefit 
of all concerned. Nixon’s inducement to do so was greater 
than it had been at that time. Mrs. Nixon’s interest of one-
fourth in the moiety of the .property had been in the mean 
time secured to her by her brother.

We will now turn to the letter of the 24th May from Nixon 
to Morris, to confirm the view we have of this transaction. It 
begins,

“Dear  Morri s ,—Henry arrived here early yesterday 
morning. Having had a conversation with him on the subject 
of a loan, I have only to say, my best exertions will be to 
obtain this object, and to enable me to do which, Henry will im-
mediately call upon you to advise you of the only mode that 
he or I can suggest to achieve it.”

It must be remembered that the letter was written on the 
day that Nixon consulted his counsel, after the consultation 
had been had. The answer of Nixon shows this. He says, 
that he had concluded to provide the money, but that he must 
consult counsel before he finally agreed. And then that he 
thereupon returned to Henry Morris, and informed him of the 
determination he had come to of dealing upon no other terms 
than an absolute sale and conveyance, and taking a bond for 
the loan. When, then, Nixon says in the letter, “ Henry will 
immediately call upon you to advise you of the only mode 
that he or I can suggest to achieve it,” it is manifest that the 
mode had been a subject of conversation between them ; and 
as 'he mentions in the letter, the loan in connection with the 
mode, which Henry was to communicate to his brother, this 
contemporary letter must be called on to ascertain what Nixon 
intended by the mode; and more especially so, as it seems the 
contents of the letter had not been told to Henry Morris.

The mode was an absolute conveyance of the property 
and a bond. But there is, in connection with the mode, the 
declaration of an intention, coupled with an ability, in conse-
quence of the mode, to achieve a loan. It would then be a 
very strained inference, from the words of the letter, to say,
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that Nixon did not mean that Morris, to whom he was writing, 
oo-i should understand *that he meant a loan to be secured

J by a conveyance of the property, as well as by a bond; 
or that he meant that the loan which he could achieve by the 
mode was to depend upon Morris making to him an absolute 
sale of the property for the considerations expressed in the 
deed. If such had been his meaning, it could have been 
plainly said. But we think there can be no doubt concerning 
what the writer of this letter meant, or the construction 
which, in a court of equity, should be put upon it, when we 
find him saying: “You, I am sure, will have confidence in me 
as to the mode proposed, which Henry will communicate; 
and be assured my sincere prayers will be and best exertions 
to promote this all-important point.” This language indicates 
a sincere desire in Nixon at that time to relieve the distress of 
his brother-in-law. That he intended to solicit his confidence 
as to the mode proposed to secure himself from loss, without 
depriving Morris of a participation in the prospective advan-
tages which they had mutually indulged for ten years in 
respect to the property, and which, it cannot be denied, had 
in a great degree been excited by the representations of Nixon. 
In Morris’s situation it was a great point gained for the bene-
fit of all concerned in the property, that the legal control of 
it should be taken from him and vested in Nixon.

This letter we think a part of the entire transaction, and 
stamps its character in a court of equity. It could only have 
been intended to put Morris at ease in respect to the absolute 
conveyance which Nixon required; or it was designed to mis-
lead and deceive Morris, by expressions of sympathy which 
were not felt, and a solicitation of confidence not deserved. 
If the latter, we should feel bound to pronounce the transac-
tion a meditated fraud, successfully accomplished. We adopt 
the first as most probable, and in that view of the case decree 
the conveyance of the 24th May, 1822, to be a deed, with a 
secret trust, for the security of moneys loaned and advanced 
by Nixon to the grantor. This conclusion makes it unneces-
sary for us to consider the effect of time upon the rights in 
controversy.

We order the decree of the Circuit Court to be reversed, 
and that the cause be remanded, with instructions to the court 
*1841 ^ave an account taken, and that the complainant be

J allowed his *proportion at the rate of an interest of 
five-eighths in a moiety of the original purchase of Morris 
and Williams, and that the court shall take such other pro-
ceedings in the cause as equity may require.
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*ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
eastern district of Pennsylvania, and was argued by counsel. 
On consideration whereof, it is now here considered, ordered, 
and decreed by this court, that the decree of the said Circuit 
Court in this cause be and the same is hereby reversed, with 
costs, and that this cause be and the same is hereby remanded 
to the said Circuit Court, with instructions to that court to 
have an account taken; and that the complainant be allowed 
his proportion at the rate of an interest of five-eighths in a 
moiety of the original purchase of Morris and Williams, and 
that the said court shall take such other proceedings in the 
cause as equity may require.

The  Presi den t , Dir ecto rs , and  Comp any  of  the  Bank  
of  the  United  States , an d the  United  States , v . 
James  B. Beverly  and  Jane  his  wif e , Will iam  Ram -
say  an d  Elizab eth  his  wif e , Hami lton  and  James  
Peter , heir s of  Davi d  Peter , deceas ed , and  Georg e  
Peter , surv iv in g executo r  of  Davi d Peter , de -
cea sed .

The case in 10 Pet., 532, reviewed and confirmed.
A fact tried and decided by a court of competent jurisdiction cannot be con-

tested again between the same parties ; and there is no difference in this 
respect between a verdict and judgment at common law and a decree of a 
court of equity.1

But an answer in Chancery setting up, as a defence, the dismission of a former 
bill filed by the same complainants, is not sufficient unless the record be 
exhibited.2

A disposition by a testator of his personal property to purposes other than the 
payment of his debts, with the assent of creditors, is in itself a charge on 
the real estate, subjecting it to the payment of the debts of the estate, although 
no such charge is created by the words of the will.3

Lapse of time is no defence where there is an unexecuted trust to pay debts, 
which this court, in 1838, decided to be unpaid in point of fact.

1 Cit ed . Parker v. Kane, 22 How., Baldw., 495; McCoy v. Rhodes, 11 
17. See Flanagin v. Thompson, 9 How., 131 ; Gaines v. Hennen, 24 Id., 
Fed. Rep., 177,183 n ; Pulliam v. Pul- 553 ; Randall v. Phillips, 3 Mason, 
Ham, 10 Id., 40, 45. S. P. Washing- 378.
ton Bridge Co. v. Stewart, 3 How., 3 But where the intent to charge the 
413 ; Smith v. Kemochen, 7 Id., 198 ; real estate with the payment of lega- 
Pennington v. Gibson, 16 Id., 65 ; No- cies cannot be gathered from the 
tions v. Johnsen, 24 Id., 195, 2'2; words of the .vdi, aid the personalty 
Thompson n . Roberts, Id., 2 is insuflici mt to pry them, they must

S. P. Tilghman v. Ti’ghman, abate. Heslop v. < alton, 71 Ill., 528.
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*Thi s  case grew out of that of Peter v. Beverly, which came 
before this court in 1836, on an appeal from the Circuit Court 
of the District of Columbia, in decreeing an injunction on the 
proceedings of the then, complainants, to sell a part of the real 
estate of David Peter, deceased. A full report of that case 
will be found in 10 Pet., 532, et seq., wherein all the facts 
and circumstances attending it are fully set forth in the opin-
ion of the court, and do not require repetition now. The 
result of that opinion was a reversal of the decree below; a 
dissolution of the injunction; an order that the bill of the 

• complainants be dismissed, and that the cause be remanded to 
the Circuit Court, with directions to carry the decree of this 
court into effect. This was done, and the decree consum-
mated by a sale of the property in controversy, which con-
sisted of those parts of the real estate of David Peter which 
he had by his will charged with the payment of his debts; but 
they being insufficient for the purpose, the present bill was 
filed in order to subject the residue of the estate, not so 
charged directly by the will, to the payment of the residue of 
the debts of the estate.

In March, 1836, the heirs or devisees of David Peter exe-
cuted a deed to John Marbury, authorizing him to sell certain 
property, which he accordingly did; the amount of sales being 
$38,722.32.

At a subsequent period of 1836, the Bank of the United 
States, in behalf of the said bank, and of the United States, 
and of such of the creditors of the estate of David Peter as 
should come into court and contribute to the expenses of the 
suit, filed a bill against George Peter, surviving executor, 
against the heirs or devisees of David Peter, and against John 
Marbury, trustee as aforesaid, stating that the personal estate 
of the said testator had been applied to the use and benefit of 
the heirs by the executors, in the fulfilment of the trust cre-
ated by the will, and claiming that the real estate of the said 
testator, or the proceeds thereof, or as much as might be neces-
sary, should be applied to pay whatever balance might remain 
due to the creditors, after selling and applying to that purpose 
the proceeds of the city lots and the land upon which Dulin 
lived. It prayed, also, an injunction against Marbury, and for 
other and general relief.
*1361 *^n April, 1836, the following agreement was made

-I between the counsel of the respective parties, and filed 
in the cause:

agr eem ent  of  couns el .
It is agreed by the parties in this cause, by their counsel, 
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that the Bank of the United States and George Peter, who 
claim to be creditors of the estate of the late David Peter, for 
a balance of debt which may remain to them after the appli-
cation of the trust estate provided in the will of the late 
David Peter for the payment of his debts, shall, if such bal-
ance be established against the defendants, the heirs and 
devisees of David Peter, as to so much of David Peter’s 
real estate as is conveyed to John Marbury, by deed filed as 
an exhibit with complainant’s bill, look to the proceeds of 
sales of said real estate so conveyed to the said John Marbury, 
in lieu and stead of the said real estate itself.

It is further agreed, that as soon as the purchase-money of 
said real estate shall become payable and be collected by said 
John Marbury, he shall invest the same in his own name, as 
trustee, in Pennsylvania state stock, bearing interest at the 
rate of 5 per cent., first deducting therefrom the necessary 
expenses, taxes due on the said property, to the day of sale, 
and the commissions provided for in the said deed; the 
whole of the proceeds of the said sales, after such deductions 
made, to be subject to the order and decree of this court in 
this cause for the disposal thereof, whether thé said order or 
decree be for the payment of debts due from the said estate of 
David Peter to the Bank of the United States, or to George 
Peter, or other person, or from the said heirs and devisees, or 
either of them, to the said Bank of the United States, or 
George Peter, or either of them, on account of any portion of 
the personal estate of said David Peter, used or retained by 
them severally; provided, also, that it is the true intent and 
meaning of this agreement, that the part, portion, or interest 
of each of said heirs and devisees, should be responsible only 
for so much of the claims and debts of said heirs and devisees, 
to said Bank of the United States, or George Peter, as he or 
she shall be personally responsible for ; and that no one shall 
be held or deemed responsible for any other than him or her-
self.

It is further agreed, that the Bank of the United States, 
or George Peter, or either of them, by themselves or r*-|q7 
their agent, *may stop or postpone the sale of any por- L 
tion, or the whole, of the property advertised for the 15th 
inst., or any future attempted sale of property so conveyed to 
said John Marbury, if they, or either of them, should be dis-
satisfied with the prices bid, or offered, for said property, or 
any portion thereof ; provided, however, that all the said pro-
perty shall be sold during the present year, unless the said 
bank and George Peter consent to further delay.

It is further agreed, that the three story brick house and 
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lots appurtenant in Washington City, set forth in said deed to 
John Marbury, as devised in trust for William H. Peter, shall 
be sold jointly by the said John Marbury and the said George 
Peter, Sen., executor of David Peter, and upon the terms 
mentioned in the deed to said John Marbury; and that the 
proceeds of the sale of the said house and lots appurtenant, 
after deducting expenses and taxes, shall, when the same 
becomes due and is collected, be invested by the said John 
Marbury and George Peter, in their joint names as trustees, in 
five per cent, stock of the state of Pennsylvania, to abide the 
order of this court for the disposal of the same. The said 
John Marbury to charge no commission on the proceeds of 
said sale, if the court shall be of opinion that the said house 
and lots appurtenant be part of the real estate of David Peter; 
and the said George Peter to have no commission on the pro-
ceeds thereof, if the court be of opinion that the same is the 
property of the estate of William H. Peter, deceased.

It is understood and agreed, that nothing herein contained 
is to be taken to amount to an admission by the defendants, 
the said heirs and devisees, or either of them, that any debt is 
due from them, or either of them, to the said complainants or 
the said George Peter; or to prevent them, or either of them, 
from having the benefit of the statute of limitation, by plea 
or answer, or any other defence, legal or equitable, against the 
enforcement of the claims of the complainants, or George 
Peter, except that the said defendants, the said heirs and 
devisees, do hereby waive any exception to the jurisdiction of 
the court, as to the personal estate in this agreement men-
tioned.

F. S. Key , for United States Bank.
Jas . Dunlop , Solicitor and Trustee for George Peter.
John  Marb ury , Sol’r for heirs, and devisees, and himself. 

April 12iA, 1836.
38] * Afterwards all the defendants • answered. George 

Peter, the executor, claimed to be a creditor of the estate; 
Marbury admitted the execution of the deed to him and the 
sales under it; and the devisees, Beverly and others, pleaded 
the lapse of time and the statute of limitations as a full and 
complete bar against the claim of the complainants. They 
also denied all knowledge of an arrangement with the Bank 
of Columbia; required proof of it; denied the authority of 
the executors to cast any further burden upon the real estate, 
than such as would result from a deficiency in the personal 
estate; denied that the executors applied to the bank for 
indulgence; averred that the negligence of the executors
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alone prevented the recovery of the purchase-money of the 
farm from Magruder;, averred that the children of David 
Peter were minors at the time of his death, and incapable of 
consenting to any arrangement whatever with the banks; that 
Beverlv had no knowledge of, or interest in, the property 
until 1819, when his marriage took place; that they were 
never able to acquire any information, and never did, of the 
complicated affairs of the estate; praying that the decree of 
the court, dismissing a similar bill in 1827, may be as effectual 
as if formally pleaded; averring that any agreement with the 
banks could affect nothing more than the trust part of the 
real estate; they deny the authority of the court to decree a 
sale of property situated in Maryland; aver that the execu-
tors received large sums of money for which they have ren-
dered no account; that no part of the personal estate came 
into the possession of Beverly since his marriage; that if any 
part of it came into the possession of his wife before her mar-
riage, it was very inconsiderable indeed; and that the per-
sonal estate continued principally in the possession of George 
Peter, the executor, by whom it was used, wasted, and other-
wise disposed of.

On motion of the complainants, by their solicitor, the Circuit 
Court ordered “ That the decree of the Supreme Court, and the 
bill, answers, exhibits, depositions, and proofs in the case of 
Beverly v. Peter in the said record, and on file in the said 
cause, be read and made use of in the hearing of this cause.”

In January, 1840, the papers in the cause, with the evidence 
already taken and on file, were referred to the auditor to state 
an account between the parties upon the principles of his 
former report, and in November, 1840, he reported as follows:

*A , . , * *139]* Auditor s Beport. J
The Bank of the United States and Peter, )

v. [in chancery.
The estate of David Peter, deceased. )
The undersigned, auditor of the Chancery Court for Wash-

ington county, District of Columbia, has had the papers filed 
in this cause under examination, and now submits the follow-
ing report:

That the claim of the Bank of the United States against 
the estate of David Peter, with interest to the 12th day of 
November, 1840, and costs, is $46,119.75; and that the claim 
of George Peter, per statement herewith, is $26,607.78. That 
the net proceeds of the sales of property sold by George Peter, 
as executor, is $17,513.66, to which may be added the esti-

127



139 SUPREME COURT.

Bank of the United States v. Beverly et al.

mated value of two thousand acres of land in Montgomery 
county, Maryland, called Dulin’s (which originally sold for a 
little upwards of $20,000), $7,500; of vacant lots in the city 
of Washington, $1,500, and $2,873.15 being the amount 
awarded to the proprietor of Dulin’s farm by the Chesapeake 
and Ohio Canal Company, for damages done by running said 
canal through that farm, which sum has never been paid by 
the executor of David Peter. These several items, if the 
property brings this estimated value, will make the sum of 
$29,386.81 for trust estate.

That the sales made by John Marbury, under an agreement 
made by the parties to this cause, as per report of sales, 
amount to $41,731.86, but owing to the non-compliance with 
the terms of sale, of some of the purchasers, the corrected 
sales as specified in Mr. Marbury’s account No. 2, the amount 
is reduced to $38,722.32; the whole amount of the payments 
received by Mr. Marbury up to the 20th April, 1838, is 
$21,711.16, from which deduct, for expenses, taxes, surveying, 
auctioneer’s bills, and the trustee’s commission $1,804.76, 
leaving in the hands of the trustee, $19,906.40, which amount, 
according to his report, has been vested in the stock of the 
state of Pennsylvania, bearing interest at 5 per cent, per 
annum. The corrected sales, as above, amount to $38,722.32, 
to which may be added as follows: Wm. Ramsay’s purchase 
of lots, $2,084, and Wm. Stewart’s, $501, which still remain 
for the trustee to dispose of, and if they bring the same at 
*1401 which they were struck off at to Ramsay and Stewart, 

will make, when added to the $38,722.32, the *sum of 
$41,307.32 as gross sales; in addition to this sum, there 
remains twenty-four acres of land, near the city of Washing-
ton, bought at the sale by Mr. Upton, who never complied 
with the terms of sale, and never has paid for, which it is 
believed will sell for $1,000; this will make the trustee’s sales 
amount to $42,307.32, and taking the expenses, commissions, 
&c., as before mentioned, it will leave in the hands of the 
trustee the sum of $40,502.56. That it thus appears, that the 
sales of George Peter, acting under the will of David Peter, 
amount, if the sales shall be equal to the estimate here given, 
will be $29,386.81, and those by Mr. Marbury, $40,502.56. 
To these sums are to be added the amount of interest received 
on the notes given in payment, and the interest on the Penn-
sylvania stock.

The auditor has read and considered the pleas of limitation 
put forth by the answers of the heirs of David Peter, and by 
John Marbury, Esquire, as their solicitor in this cause, and is 
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of opinion that it is not available, under the circumstances of 
this case, as it respects either of the creditors.

Submitted by Joseph  Forre st , Auditor.
10th November, 1840.

In the audit of the 10th December, 1833, the executors are 
charged with the following, being for property sold in the city 
of Washington to sundry persons, viz.: Shaw and Elliot, lots 
$1,000; J. Kuhn, $796.86, and Francis Dodge, $175, making 
in the whole $1,971.86. It is contended by George Peter, the 
surviving executor, that he never received this amount, or any 
part thereof, but that the same was received by the heirs; as 
Major Peter gave deeds to the purchasers, the auditor is of 
opinion, that it was rightfully charged in said audit. This 
amount the executor can bring into his settlement with the 
heirs, but not into a settlement with the creditors of the 
estate.

Joseph  Forre st , Auditor. 
10th December, 1840.

Whereupon the complainants, by their solicitor aforesaid, 
filed the following exceptions to the auditor’s report:

Complainants' Exceptions.
Because the auditor has charged George Peter, surviving 

executor, with the purchase-money of the lots sold to , w 
Kuhn and *Birth, when it was proved that the same L 
was not received by him, but by James B. Beverly, or was 
applied by him to the payment of debts of the deceased, for 
which the executor is not credited.

F. S. Key , for complainant.

Whereupon the said defendants, by their solicitor aforesaid, 
filed the following exceptions to the auditor’s said report, to 
wit:

Defendants' Bill of Exceptions to Auditor's Report.
Exceptions on the part of the heirs at law and devisees of 

David Peter, defendants in the above cause, to the report of 
Joseph Forrest, Esq., auditor, made in this cause, and filed 
the day of November, in the year 1840. The said 
defendants except to the said report,

1. Because the auditor has allowed a claim or debt of 
$46,119.25, in favor of the complainants, the Bank of the 
United States, against the estate of the said David Peter and
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the defendants, his heirs and devisees, without legal, compe-
tent, and proper evidence of the existence of such debt, or of 
any debt whatsoever, due from the said David Peter, in his 
lifetime, and with the payment of which these defendants 
ought to be charged in this suit.

2. Because, in stating the said pretended debt or account, 
between the complainants and the said defendants, the heirs 
and devisees of the said David Peter, the auditor has allowed 
compound interest, and thus, unjustly, illegally, and oppres-
sively increased the said pretended debt.

3. Because, if any such debt was due from the said David 
Peter, in his lifetime, and at the time of his death, which hap-
pened in the year 1812, the recovery of the same against these 
defendants, as the heirs and devisees of the said David Peter, 
in consideration of any real estate descended from, or devised 
by the said David, to these defendants, was barred by lapse of 
time and the provisions of the act of limitations; and although 
these defendants, in their answer to the bill of complaint, and 
at the hearing before the auditor, insisted on the lapse of time 
and the provisions of the act of limitations, in bar of the said 
debt or demand of the complainants, the auditor rejected their 
said defence, and allowed the said debt or demand.

4. Because George Peter, the surviving executor of David 
*1421 Pefer, and one the defendants to the said bill of

-* complaint, *having elected to come in and contribute, 
with the complainants, to the expenses of this suit, filed an 
account as a creditor of the estate of the said David Peter, 
amounting to the sum of $26,607.78, which said sum of 
$26,607.78, the auditor has allowed as a just and proper charge 
against the estate of the said David Peter, and for the pay-
ment of which, the real estate devised by the said David to 
these defendants, ought to be sold. Whereas, these defend-
ants say, that there is no evidence in the cause to prove the 
same, or any part thereof, to have existed as a debt against 
the said David Peter in his lifetime, or to authorize a decree 
for the sale of the real estate devised to these defendants, by 
the said David, for the payment of the same.

5. Because, each and every one of the items of charge con-
tained in the account of the said George Peter, so allowed by 
the auditor, was of more than three years’ standing before the 
filing of the said account, by the said George Peter, with the 
auditor, and before the filing of the bill of complaint in this 
cause by the Bank of the United States, against these defend-
ants and the said George Peter, and was, at the time of the 
filing of the said bill of complaint, barred by lapse of time 
and the provisions of the act of limitations; and these
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defendants, at the hearing before the auditor, and before the 
making of his said report, as appears by the said report, insisted 
on the lapse of time, and the provisions of the act of limita-
tions, as a bar to the claim of the said George Peter; not-
withstanding which, the auditor allowed the same.

6. Because the report of the auditor and the account accom-
panying the same, are not in pursuance of the order of refer-
ence to the auditor, but relate to claims and accounts not 
embraced in such reference.

7. Because the said report, accounts and statements, accom-
panying the same, are unsupported by legal and competent 
evidence in the cause, and therefore ought to be set aside.

8. Because the sum allowed to George Peter, as surviving 
executor of David Peter, by the auditor, is for a general bal-
ance on the settlement of the executor’s account, as is alleged, 
for that amount overpaid the proceeds of the estate which 
came to the hands of the executors, to be administered; and 
the defendants, as heirs and devisees of the real estate rqin 
of the said David Peter, *are not chargeable by the L 
executors, or the survivor of them, with the payment of such 
balance.

John  Marb ury , 
Solicitor for the heirs and devisees of David Peter.

On the 21st of January, 1841, the cause came on for hear-
ing on the exceptions to the auditor’s report, and the bill, 
answers and exhibits, depositions and proofs and general rep-
lication ; when the court decreed that the exceptions to the 
auditor’s report, made by complainants, be overruled, and the 
exceptions of defendants to the auditor’s report be confirmed; 
and that the bill of the complainants be dismissed with costs.

From that decree the complainants appealed to this court.

Jones and Sergeant, for the appellants.
Cox and Reverdy Johnson, for the appellees.

The counsel for the appellants made the following points. 
That the court erred:

1. In overruling the exceptions of complainants.
2. In confirming the exceptions of defendants, the claims of 

the bank and of George Peter being sustained in the record 
by the proof as reported by the auditor.

3. In dismissing the bill—
Because: 1. The bill filed in 1827, and the proceedings 

thereon, were no bar to the relief now sought.
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2. Lapse of time and the statute of limitations could not, 
under the circumstances of the case, operate as a bar.

3. Under the arrangement made between the banks and the 
executors for the benefit of the heirs, and according to the 
provisions of the will, the personal estate might properly be 
applied to the maintenance of the heirs.

4. If so applied (as it was) the real estate was liable to the 
debts, whether specifically so directed by the will, or not.

5. On that part of the real estate specifically directed to be 
sold for the payment of the debts appearing to be insufficient, 
the rest of the real estate was liable; and it was not neces-
sary, in such case, to wait till an actual sale ascertained the 
extent of the insufficiency.

6. All these grounds were maintained in the opinion of this 
court in the former case between these parties.
*1 441 In that case the court determined that the real estate

J specifically *directed to be sold to pay debts, was liable 
to be sold for that purpose.

This bill avers the insufficiency of that part of the real 
estate (it .having been sold) to pay the debts: which is not 
denied in the answer. And the appellants contend that, under 
the will and by the laws of Maryland, the residue of the real 
estate is liable to the extent of the insufficiency.

Jones argued that the act of Maryland of 1785, gave to 
simple contract creditors the same remedy against heirs as 
specialty creditors. The heirs and devisees in this case con-
sumed the personal fund, and the testator intended it should 
be so. He had, in effect, alienated his personal estate from 
the payment of his debts. Where the legatees have a lien, 
they must resort to it. 1 P. Wms., 679; 2 Pow. Dev., 654. 
The executor can come in as a creditor. 3 P. Wms., 398; 
3 Gill & J. (Md.), 324; 6 Id., 4. The plea of limitations 
cannot avail, because the will creates a trust to pay debts 
which consists mainly in a charge upon the real estate. The 
form of making the trust is not material. If there is a charge 
upon the land and no trustee, the court will appoint one. 13 
No. of Law Library, page 10.

Coxe, contra.
The proceeding is exclusively upon the statute of Maryland 

of 1785, and not upon that of George II., making real estate 
subject to execution. But the debt must be in existence at 
the death of the testator, and the executor’s claim, here, has 
arisen since. See 1 Harr. & J. (Md.), 469; 2 Bland (Md.), 
327. In 1 Harr. & G. (Md.), 504, the petition was dismissed 
because it did not aver a deficiency of personal assets. The
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Court of Appeals reversed this, but only upon the ground 
that the deficiency might have been proved. But here it is 
neither averred nor proved. See 1 Bland (Md.), 415; 2 Id., 
250, 472; 4 Gill & J. (Md.), 296. In 8 Pet., 144, the court 
consider this act of 1785 as an enlargement of chancery pow-
ers, and say that the real estate is to be sold only when there 
are no personal assets. This claim was not against the testa-
tor ; he died in 1812, and the Bank of the United States was 
not chartered until 1816. If it be by assignment, none is 
shown. If a guardian to the infants had been appointed, he 
could not have touched the real estate. How, then, 
can the *executor involve it ? Law Reporter of March, *- 
1840, page 1. As to limitations: there is only a general rep- 
lification filed, and no special matter set forth in avoidance of 
the plea. The argument on the other side cannot therefore 
come in. 6 Pet., 64, says, “ Where the statute is pleaded, 
replication or amended bill must set forth the facts to take it 
out of the statute.” As to the effect of limitations, 1 Bland 
(Md.), 91, 470; 2 Id., 366; 8 Pet., 528; 3 Cond. Ch. Rep., 
155; 4 Harr. & G. (Md.), 126, 270; 2 Gill & J. (Md.), 491. 
As to a trust reviving a debt barred by statute, 1 Russ. & 
M., 255, or 4 Cond. Ch. Rep., 413. The bill does not aver a 
trust; and if there be one, who is the trustee ? If it is the 
executor, the bill ought to have been against him alone. 
2 Johns. (N. Y.), Ch., 614, 623, and authorities there cited.

R. Johnson, same side, examined,
1. Whether the case as presented by the bill could be sus-

tained, supposing the creditors to be the creditors of the tes-
tator at his death.

2. Whether they were in fact such creditors.
3. Whether the answer and proof did not meet the aver-

ments of the bill.
4. Whether the complainants could come upon the real 

estate either upon the ground of an assigned claim to the 
bank, or that the executor had overpaid.

1. The complainants can succeed only upon one of two 
grounds—upon the act of 1785, or that there was a general 
trust created. It is settled in Maryland, that under the act of 
1785 there must be an averment and proof of a deficiency of 
personal assets. 1 Harr. & G., 504. But here the bill says 
there was a large personal estate. As to a general trust—how 
can that be, when there is a particular part of the estate de-
vised to pay debts, if necessary? Testator died in 1812, and 
bill filed in 1836; in the mean time the debt has accumulated, 
by interest, to $46,000; the executor is a creditor to $26,000, 
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making $72,000. The trust property is estimated at $29,000; 
the personal estate, which the testator thought might be insuf-
ficient, all gone, and the general estate is to make up $43,000. 
The whole estate will not pay the debt.

2. They were not creditors of the original estate. The 
*1401 execuf°r’s account begins in 1813, after testator’s

J death, and the *other creditors claim by assignment; 
but none is shown. See 7 Harr. & J., 134; 4 Gill & J., 303; 
6 Id., 4.

3; Answers rely upon limitations and lapse of time. Mor-
rison v. Bell, 1 Pet., 351, decided that the court would not try 
to get out of the statute, and Gray and others, 1 Harr. & G., 
adopts the same principle. Can the creation of a trust upon 
a part of the estate prevent the statute from protecting the 
rest ? Did not the testator intend that his debts should be 
soon paid, and the residue of his estate go to his children, 
free from debt ? Between the cestui que trust and the trustee, 
the statute stops; but if other parties are brought in, it is 
different. If it is the law which makes this property respon-
sible, then it is not the intention of the testator; and if so, 
there was no trust, and the statute must run. 2 Story Eq., 
735, n; 2 Soh. & Lef., 630.

4. The dismissal of a former bill is a bar to this. 2 Story 
Eq., 740; Cooper Pl., 269-271; Mitford, 237.

Sergeant, in reply, for appellants.
The hardship of this case is not on the side of the defend-

ants ; it is one of obstinate ingenuity on their side. Debt has 
never been paid, and children have had the benefit of the per-
sonal estate. No mismanagement of the fund anywhere. The 
creditors are worse off than the family. The Bank of Colum-
bia broke long ago; if it had exacted its debt immediately, it 
would have been called a Shy lock. The respondents are 
residuary devisees; the testator first provides for his wife, 
and then for his debts, and the will is the law of the case. 
(Mr. S. here gave a history of the case.) The bill does not 
profess to be under the act of 1785. There was a special 
agreement of counsel, in which the defendants waived any 
objection to the jurisdiction of the court, etc.: they cannot 
now deny that the debt was due by the testator. We were 
entitled to the real, in aid of the personal, in 1813, and are so 
still. A devise of a part of the land to pay debts does not 
exempt the rest. Whoever takes the land takes it as a trus- 
tee. Jones v. Scott, 1 Russ. & M., says, that the intention of 
a testator to make a trust, prevents the statute from running- 
See 2 Story Eq., 737, 741. The question in the case is, 
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whether the executor shall be ruined, and the legatees *get 
the land for nothing. The family all concurred in what 
was done: the heirs and devisees had as much right as we 
had to go into chancery and have the estate settled up. As 
to the former suit being a bar, the record does not show any-
thing but the answer, or whether it was dismissed “ without 
prejudice.”

Mr. Justice BALDWIN delivered the opinion of the court.
A summary of the points decided, and principles settled in 

the former case between these parties, will save much time in 
the investigation of those which are involved in this.

After taking a condensed view of the will of David Peter, 
the court declare, that he had unquestionable right, so far as 
respected his children, to charge the payment of his debts 
upon any part of his estate he might think proper, and that 
none but a creditor could control his will in that respect; that 
he had constituted his widow the trustee of the proceeds of 
all his estate, for the maintenance and education of his chil-
dren ; and invested her with unlimited discretion in this 
respect, so far as the proceeds of his estate would go. 
Whereby the surviving executor is not accountable for any 
thing so applied by her, even if she would be chargeable with 
a devastavit, and that the proceeds of all his estate being thus 
vested in the widow, would render it necessary, independent 
of any express direction in the will, that recourse be had to 
the real estate for the payment of the debts. 10 Pet., 562, 
563. The court then decide, that the surviving executor had 
power to sell, and that it was impossible to draw any other 
conclusion, than that it was the intention of the testator that 
the sale should be so made. 10 Pet., 566. On the inquiry 
whether there is any subsisting debt due from the estate of 
David Peter to the banks, the court say, there is no pretense 
that they have been paid in fact, and if not, the trust remains 
unexecuted, and the land still remains charged with it. If the 
executors have paid the banks, or the banks have accepted 
their notes in payment of the notes of the testator, the only 
effect is, that the executors became the creditors instead of 
the banks, and may resort to the trust fund to satisfy the 
debt. But the court also say, that under the circumstances 
of the case, there is no ground for considering the debt of the 
banks to be extinguished, and they then proceed to state the 
result of their consideration to be this.

*That the will created a power coupled with an 
interest that survives; that the surviving executor is 
the person authorized to execute that power and fulfil that 
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trust; that the debt due the banks has not been extinguished, 
or the estate in any way discharged from the payment. That 
the executors are not chargeable with negligence or such mis-
application of the personal estate as to make them responsible 
for the payment of these debts; and that from the auditor’s 
report on the accounts of the executors, exhibited to, and 
allowed by him, there has at all times been, and now is, a con-
siderable balance in favor of the executors against the estate. 
The court, then, refer to the exceptions taken to the auditor’s 
report, and declare them to have been properly overruled by 
the court below, and proceed to render their decree as before 
referred to. 10 Pet., 569, 570.

So far, then, as related to the construction of the will, the 
disposition of the personal property, the charge of existing 
debts on the real estate, the power of the executor, the exist-
ence of a trust, and their duty to execute it by a sale of the 
property charged by the will, the decision of the court has 
settled the rules and principles on which the present contro-
versy must be determined if they are applicable; it was made 
on great consideration, founded on authority, and nothing 
which has been urged in the argument of this case has caused 
us to entertain the least doubt of its entire conformity to the 
well established law of equity. So far as the evidence and 
facts of that case were considered and adjudicated, the decree 
of this court is final and conclusive ; the parties and the sub-
jects of controversy between them were the same as are now 
before us; negligence and misapplication of assets were 
charged on the executors, the existence of debts to them or 
the banks was denied by the then complainants, and now 
defendants, and both facts adjudged and decided adversely to 
them; and the auditor’s report was confirmed, whereby every 
fact it contained became established and binding on the par-
ties in any future controversy, as to any matter thus adjudi-
cated.

In Hopkins v. Lee, this court state the settled law of all 
courts to be, that, as a general rule, a fact which has been 
directly tried and decided by a court of competent jurisdic-
tion, cannot be contested again between the same parties, in 
*1401 same or any other court. Hence a verdict and

J judgment of a court of record, or a *decree in chancery, 
although not binding on strangers, puts an end to all further 
controversy concerning the points thus decided between the 
parties to such suit. In this, there is, and ought to be, no dif-
ference between a verdict and judgment in a court of common 
law and a decree of a court of equity. They both stand on 
the same footing. 6 Wheat., 113, 114; S. P. 1 Wheat., 355;
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12 Pet., 492. Whatever, therefore, our opinion might now be 
as to the facts adjudicated in the former case, the judicial 
power is incompetent to revise the evidence on which the 
decree was rendered, on any ground now set up in the answer 
of the defendants, or apparent on the present record, and they 
must be taken to be beyond all controversy in this or any 
future case between the parties. Before proceeding to con-
sider the questions appropriate to this cause, a reference to the 
case of Fenwick v. Chapman, 9 Pet., 466, will be useful, in 
order to ascertain what principles were there laid down and 
are applicable to the present controversy. Adopting the gen-
eral rule that the personal estate of a testator shall in all cases 
be primarily applied to the discharge of his personal debts or 
general legacies, unless he by express words or manifest inten-
tion exempt it, the court thus qualify the rule; where the tes-
tator’s intention clearly appears that a legacy shall be paid at 
all events, the real estate is made liable on a deficiency of per-
sonal assets. So where without any assistance from the will, 
the nature of the thing to be done may clearly show the inten-
tion to charge the real estate with a debt; as, where the thing 
to be done cannot be partially performed by the executor, 
without defeating the instruction which directs it, and the 
thing itself. On this principle the court holds, that the manu- 
mission of slaves pursuant to the directions of a will under 
the law of Maryland (which is the law of the eastern part of 
this district) operates as a specific legacy to the slaves, and to 
charge the real estate with the payment of the debts of the 
testator, even though he may have, at the time of his death, 
no other personal property than slaves. 9 Pet., 471, 473. 
That the creditor may be carried into a court of equity, or 
voluntarily resort to it to obtain his debt, either from the 
lands or the personalty, when the testator leaves it doubtful 
from what fund his debts are to be paid; that lands devised 
for the payment of debts, or which have become pic a  
chargeable by implication, constitute *a fund for the L 
payment of debts, and an ample and plain remedy is admitted 
to exist in the law of Maryland, so to apply them.

“ The will is the executor’s law, and he is no more than the 
testator’s representative in all things lawful in the will. A 
special legacy of all the personal property is a law to him; ” 
if there is an insufficiency of “personal assets to pay debts, it 
is the executor’s duty to file a bill against the creditors and 
all interested in the estate; ” “ praying that the lands may 
be made liable to the payment of debts, that equity may be 
done to all concerned, according to the law of equity.” 9 
Pet., 474, 475. When he is charged with the sale of the tes- 
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tator’s lands for the payment of debts, it is his duty to execute 
the whole of the testator’s will, and in such a case the credi-
tors have as good a right to look to the land through him for 
the payment of their debts, as they have to look to the goods 
and chattels through him, 9 Pet., 477; and they must pursue 
their claims in equity, or according to the statutes of Mary-
land subjecting real estate to the payment of debts, to make 
their debts out of the land. 9 Pet., 481, 482. These statutes 
are the 4 Geo. 2, adopted in Maryland, and the act of 1785, 
c. 72, sect. 5, which is recited in the Bank of the United States 
v. Ritchie, 8 Pet., 143, and which this court there declare has 
been construed in that state to be an enlargement of jurisdic-
tion, and that decrees for selling the lands of minors and 
lunatics, in the cases prescribed by it, have been treated by 
the Court of Appeals, as the exercise of other equity powers. 
That these opinions of this court are in accordance as well with 
the statutes of Maryland, and the established rules of equity 
in cases of this description, we have no doubt; nor of their 
application to the present. It must therefore be taken to be 
a settled point, that a disposition by a testator of his personal 
property to purposes other than the payment of his debts, 
with the assent of creditors, is in itself a charge on the real 
estate, subjecting it to the payment of the debts of the estate, 
though no such charge is created by the words of the will. A 
trust is thereby raised which devolves on the executor, who 
may execute it by his own authority, or be compelled to do it 
by a bill filed by the creditors, either under the statute of 
1785, or in virtue of the powers of a court of equity in rela-
tion to the execution of trusts, as the case may be; in this 
*1511 case ^ere was subh a trust fastened on the property

-* *in controversy by implication of law, and the presumed 
intention of the testator, which can be enforced by these com-
plainants, unless some valid objection has been made out by 
the respondents.

It has been contended that the frame of the bill is too 
defective to justify any action upon it, for the want of neces-
sary averments, but when we 'take it in connection with the 
former cause to which it refers, the agreement of the parties 
on file, and the answer of the defendants, we think that a sat-
isfactory answer is at hand. The object of the bill is clearly 
stated, such averments are set forth as on its face show some 
equity which requires an answer; informal as they may be, 
they would stand the test of a demurrer, especially with the 
aid of the agreement, by which it appears that the defendants 
fully understood the nature of the plaintiff’s case, the object 
sought, and the evidence on which they would rely. The 
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answer is full to every matter of fact or law which could be 
averred in the best drawn bill; there has been no allegation 
of surprise, or any want of notice of the grounds on which 
the plaintiff rested his case, and the parties went to the hear-
ing on the bill as it stood, fully prepared to contest their 
respective claims, as they had done in the first case, of which 
this was well known to be the consequence. Under such cir-
cumstances the objection is entitled to no favor, and is not 
sustainable as an obstacle to our action upon the merits of the 
cause.

The answer sets up the dismission of a bill filed by the 
complainants in 1827, against the defendants, for the same 
relief as is prayed for in the present bill, as a bar thereto; 
but no record of such case is set out or exhibited, so that, 
however true the answer may be in fact, it cannot avail in 
law. In this respect it is not responsive to the bill; it sets 
up distinct affirmative matter of defence and bar, which the 
defendants must prove, or it can have no effect for either pur-
pose.

The statute of limitations, and the loss of time from the 
death of David Peter to the filing of the bill, are also plead 
and relied on as a bar, but we think that neither can apply to 
this case, which is an unexecuted trust for the payment of 
debts adjudged by this court in 1836, to be unpaid in point of 
fact, and then existing in favor of the banks and executor, 
and the present bill was filed soon after the decision 
was made. The confirmation of the auditor’s *report, L 
made in that case, is conclusive to show the amount of such 
debts at that time; so is his report in this case as to their 
present amount: we cannot look through these reports for the 
evidence on which they were made; they have passed to judg-
ment, and have the sanctity of records.

The remaining objections to the relief prayed for by the 
bill, which are founded on the principles of the law or the 
rules of equity, are covered by the former decisions of this 
court; those which arise from the evidence in the cause as to 
matters of fact material to our decision, are no longer open 
to controversy, and we are clearly of opinion that the com-
plainants have made out their case in point of law and fact.

The decree of the Circuit Court must consequently be 
reversed. The cause is remanded with directions to make a 
decree in conformity with this opinion, by ordering a sale of 
the property in controversy, and consistently with the agree-
ment of the parties filed of record, and the rules of equity as 
to the time of disposing of the several parts thereof, specifi-
cally devised by the will of David Peter. It is also directed, 
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that the Circuit Court decree on the report of an auditor, or 
as they may think proper, to what part or items of the account 
of George Peter, a preference ought to be given in payment 
over the other creditors of the estate of the testator, and make 
a final order thereon according to law and equity.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States fdr the 
district of Columbia, holden in and for the county of Wash-
ington, and was argued by counsel. On consideration where-
of, it is now here ordered and decreed by this court, that the 
decree of the said Circuit Court in this cause be and the same 
is hereby reversed, with costs, and that this cause be and the 
same is hereby remanded to the said Circuit Court, with direc-
tions to proceed therein according to the opinion of this court, 
and in conformity to the principles of law and justice.

*153] Joh n Lloy d , Plaint iff  in  erro r , v . George  S.
Hough .

The action of assumpsit for the use and occupation of lands and houses, ex-
isted in Virginia anterior to the cession of the District of Columbia to the 
United States.

But this action is founded upon contract, either express or implied, and will 
not lie where the possession has been acquired and maintained under a dif-
ferent or adverse title, or where it was tortious and makes the holder a tres-
passer.1

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the District of Columbia, 
holden in and for the county of Alexandria.

The facts in the case, and bills of exceptions, are stated in 
the opinion of the court, to which the reader is referred.

1 Cite d . West v. Smith, 8 How., man, 2 McLean, 180. And the posses- 
413. S. P. Central Mills Co. v. Hart, sion of defendant may have been un- 
124 Mass., 123 ; Marquette &c., R. R. der a contract to rent in the future, 
Co. v. Harlow, 37 Mich., 554; Moore and therefore void under the statute 
v. Harvey, 50 Vt., 297. of frauds. Smith v. Kincaid, IBradw.

Nor will it lie against one who en- (Ill.), 620.
tersunder an agreement or understand- The owner may waive the trespass 
ing that he is to be a purchaser, which as to one holding over after notice to 
agreement is subsequently carried out. quit and maintain assumpsit for use 
Carpenter v. United States, 17 Wall., and occupation without any specific 
489. But it will lie against a tenant contract oral or written. Nat. Oil 
who has disclaimed holding under the Refining Co. n . Rush, 88 Pa. St., 335. 
terms of the lease. Scott v. Hau»-
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Semmes, for the plaintiff in error.
Neale, for the defendant.

Semmes, for the plaintiff, raised the following points:
First bill of exceptions.—There was error in the opinion 

and instructions of the court.
1. Because the instruction was not given upon the whole of 

the evidence of the witness, Isaac Robbins, but upon only 
part, which he gave upon cross-examination by the defendant 
in error.

2. Because the court allowed parol evidence of title to real 
estate to go to the jury.

3. Because in the opinion and instruction they gave on this 
portion of the evidence, the court directed the jury, if they 
believed the testimony therein stated, they “ must ” find for 
the defendant.

Second bill of exceptions.—The court ought to have 
instructed the jury, that if they believed the evidence therein 
stated to be true, the plaintiff, being the fee simple owner of 
the tenement, could recover on the implied contract as stated 
in the second count of the declaration, without any proof of 
an actual entry into the premises on the part of the plaintiff, 
or acknowledgment on the part of the defendant that he con-
sidered the plaintiff his landlord, or without any proof that 
the defendant had actual notice of the legal and fee simple 
title of the plaintiff to the premises.

*Third bill of exceptions.—Evidence ought to have 
been admitted to show the notoriety of Lloyd’s claim L 
and title, tending, with other circumstances, to bring the 
knowledge of it home to the defendant.

Fourth bill—governed by same principles as second.
On the right of the jury to weigh evidence, he cited Green-

leaf, p. 292, 445, 446, 568; 1 Call, (Va.), 161; 2 Mod., 478.
That an action will lie on an implied promise, 16 East., 104; 

1 Levins, 179; 2 Campb., 18; 1 Id., 466. Debt lies for use 
and occupation, 6 T. R., 62; 4 Day, (Conn.), 228.

Neale, for the defendant, cited several authorities to show 
that interest could not be recovered upon rent in arrear; and 
to prove that this action would not lie where there was no 
privity of contract, cited 1 Esp., 57, 59, 61; 2 Nott. & M., 
(S. C.), 156; 3 Serg. & R., (Pa.), 500; 6 Conn., 1; Chit. 
Cont., (3d Am. ed. by Troubat,) 106; 2 Tuck. Com., book 3, 
c. 1, p. 19, 20; 2 Campb., 11, 12; 1 Id., 466; Bull. N. P., 139.

As to the court directing the jury they must find for the 
defendant, 5 Pet., 197; 14 Id., 327; 1 Cranch, 300; 4 Id.,
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71; 4 Leigh, (Va.), 114; 1 Wash. (Va.), 5, 6: 5 Rand. 
(Va.), 145, 194.

Mr. Justice DANIEL delivered the opinion of the court.
This cause is brought before this court upon a writ of error 

to the Circuit Court of the United States for the District of 
Columbia. The questions for consideration here, arise upon 
the following statement. The plaintiff in error instituted in 
the Circuit Court for the District of Columbia, an action of 
assumpsit against the defendant for the use and occupation of 
a house in the town of Alexandria. The declaration contains 
two counts, the first declaring upon an express agreement 
between the parties for the occupation and rent, and the 
second counting upon an occupation by the defendant by the 
permission of the plaintiff, and upon a promise in considera-
tion thereof. The account filed with the declaration claims 
an annual rent of 8175, from the 1st of January, 1826, to the 
1st of January, 1839, inclusive, with interest after the expira-
tion of each year. Upon the above declaration, there was a 
judgment by default, and a jury being empannelled upon a

~ writ of inquiry assessed damages against the defendant
J to the *full amount of the plaintiff’s demand for rent 

and interest. This verdict the court on motion of the defend-
ant set aside; annexing to its order the condition, that the 
defendant should not plead the statute of limitations; and 
issue being joined between the parties on the plea of non- 
assumpsit, a jury sworn to try that issue on the 10th of May, 
1841, returned a verdict for the defendant; and thereupon the 
court gave judgment against the plaintiff with costs.

At the trial instructions to the jury were prayed on behalf 
both of plaintiff and defendant, and exceptions taken to the 
rulings of the court in reference to those instructions.

The first bill of exceptions states that the defendant, hav-
ing offered to prove by competent and credible witnesses that 
during the entire period of his occupation of the premises, he 
had remaining thereon property sufficient to answer the rent, 
had the plaintiff chosen to distrain or sue for the same; he 
thereupon prayed the court to instruct the jury, should they 
believe from the evidence, that there had always been upon 
the premises, while occupied by the defendant, property and 
effects of his sufficient to have satisfied the rent, then that the 
plaintiff failing or neglecting to sue or distrain for those rents, 
was not entitled in this action to recover interest.on the rent 
in arrear whatever it might be, from a period earlier than the 
date of the writ sued out in this cause. But the court refused
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the instructions so prayed for, to which refusal the defendant 
excepted.

In the second bill of exceptions it is stated that the defend-
ant, by cross-examination of Isaac Robbins, the plaintiff’s wit-
ness, proved that in the spring of 1820, defendant entered the 
premises as tenant from year to year, under a parol demise 
from said Robbins as trustee of John Swayne, an insolvent 
debtor, and at the annual rent of 8175, and continued to 
occupy the premises under said demise, paying the rent as it 
became due to Robbins, as trustee of Swayne, till the spring 
of 1824. That Robbins, in character of trustee of Swayne, 
paid a portion of the rents collected of the defendant to A. C. 
Cazenove, and a part of them to the plaintiff, but without the 
knowledge of the defendant: that since the spring of 1824, 
the defendant had paid no rent to Robbins, assigning as a 
reason for refusing to pay, that the collector of the port of 
Alexandria had forbidden such payment: that the *de- 
fendant was still the occupant of the premises of which L 
the plaintiff in this cause had never, to his knowledge, taken 
actual possession: that Robbins resided in Alexandria and 
had so resided for the last thirty-seven years: that the de-
fendant also read in evidence a deed from Jonathan Schol- 
field and wife, to A. C. Cazenove, bearing date on the 
13th of June, 1814, and duly recorded in Alexandria county, 
which deed (made a part of the exceptions) conveyed the 
premises occupied by the defendant. That upon these proofs 
the defendant prayed the court to instruct the jury, should 
they believe that the defendant originally entered, and used 
and occupied the premises by a parol demise thereof from 
Robbins, as trustee of Swayne, in 1820, and, as tenant of 
Robbins, paid him the rent until 1824, after which period 
Robbins ceased to collect the rent for the reason above 
stated, although the defendant continued to use and occupy 
the premises from 1824, and still occupied them; and that 
the defendant did not hold and occupy the premises either 
under a written or parol demise from the plaintiff prior or 
subsequently to his holding under Robbins, or prior to the 
institution of this suit, but that the defendant held and occu-
pied the premises exclusively under the original parol demise 
from Robbins as trustee as aforesaid, and that the defendant 
had no notice of any title in the plaintiff to the premises beyond 
what might be presumed from the fact then shown in evidence, 
that a deed had been made for the premises from Robert I. 
Taylor to the plaintiff and had been admitted to record, that 
then the jury must find for the defendant, which instruction 
the court accordingly gave, and the plaintiff excepted.
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By the third bill of exceptions it is recited in substance 
that the plaintiff having offered in evidence a deed to him for 
the premises, dated March the 10th, 1817, from Robert I. Tay-
lor, trustee in a deed from Jonathan Scholfield and wife, con-
veying the same property to said Taylor on the 26th of June, 
1814, (both which deeds are parts of this exception,) and hav-
ing farther proved by Isaac Robbins that from the year 1820 
to the year 1824, the defendant used and occupied the prem-
ises in the declaration mentioned under a verbal renting from 
Robbins, claiming as trustee of Swayne under the insolvent 
*1 r^-i law, and that said renting by Robbins was without the

J knowledge or consent of the plaintiff, *(no title having 
been shown by the defendant in Swayne or in Robbins claim-
ing as his trustee under the insolvent law,) and that Robbins 
collected the rent of the premises from 1820 to 1824 inclusive, 
claiming as lessor of the defendant, and as trustee of Swayne; 
that he had paid over a portion of the rent thus collected to 
A. C. Cazenove, and a portion of it to the plaintiff, who was 
the owner of the fee simple under the deed from Taylor, of 
March the 10th, 1817; the witness not knowing whether the 
defendant knew of the disposition so made of the rent col-
lected of him, and that he, Robbins, had not claimed rent for 
the premises from the defendant since April, 1824, having 
been informed that defendant had been forbidden by the col-
lector of the customs of the port of Alexandria, to pay rent 
to any one, other than the United States, and not having 
shown that the defendant had, at any time, paid rent either to 
the collector or the United States.

Whereupon, the plaintiff prayed the court to instruct the 
jury, should they believe the evidence aforesaid, that then the 
plaintiff had made out such a case as entitled him to recover 
on the second count, for the use and occupation of the prem-
ises, for such time as the plaintiff should prove that the defend-
ant had used and occupied the same, after the 15th day of 
April, 1824, by permission of the plaintiff. This instruction 
the court also refused to give, being of opinion that from the 
evidence so stated, it was not competent for the jury to infer 
that such occupation by the defendant was by the permission 
of the plaintiff, to which opinion, and refusal the plaintiff 
excepted.

Fourth bill of exceptions.—The plaintiff offered to prove 
that the claim of the plaintiff to the premises, for the rent of 
which this suit was instituted, was a subject of general noto-
riety in the neighborhood about the year 1820 and since, which 
being objected, the counsel for the plaintiff insisted he had a 
right to ask the question objected to, it being introductory to 
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another question designed to bring home to the defendant 
knowledge of the fact, that the plaintiff claimed the premises 
used and occupied by the defendant during the time he so 
used and occupied them. The court refused to permit the 
question, to which refusal the plaintiff excepted.

By the fifth and last bill of exceptions it appears that the 
plaintiff moved the following instructions: That if the 
jury should believe *from the evidence stated in the L 
preceding bills of exception in this cause, that there was a 
deed from Jonathan Scholfield and wife (said Scholfield being 
admitted to have been at the time seised of a legal estate in 
fee of the premises) to Robert I. Taylor, which deed conveyed 
the fee in the premises, for the use and occupation whereof 
this suit was brought, and if the jury should further believe 
that Taylor by a deed, subsequent thereto, and set out in the 
plaintiff’s second bill of exceptions, conveyed the said prem-
ises to the plaintiff and his heirs, then, by the legal operation 
of the deed from Taylor to the plaintiff, there was such a pos-
session transferred to the use thereby limited and conveyed, 
as dispensed with proof on the part of the plaintiff, that he 
had actual entry on, and possession of, the premises; and that 
the said deed gave to the plaintiff such a legal title thereto, 
and possession thereof, as could not be divested by a leasing 
of said premises to the defendant by Isaac Robbins, a stranger, 
so as to deprive the plaintiff of his remedy against the defend-
ant, tenant of the premises, occupying and using them, though 
originally leased to him by said Robbins without the plaintiff’s 
consent; which instruction the court refused to give, and the 
plaintiff excepted.

Although it has been deemed necessary to an accurate 
description and correct understanding of the points in the 
case, to state the several bills of exception in the record, yet 
it is obvious that the four bills sealed at the instance of the 
plaintiff, and making the second, third, fourth, and fifth in the 
order of the proceedings, may be embraced within the same 
view, as they all relate to the establishment of one and the 
same conclusion, viz., the necessity of establishing an agree-
ment either express or implied by law, for the payment of 
rent by the defendant to the plaintiff.

In the argument of this cause, the counsel for the plaintiff 
has supposed himself called on to anticipate an objection to 
the remedy by action of assumpsit, for use and occupation of 
lands and houses, as not having existed in Virginia anterior to 
the cession of the District of Columbia to the federal govern-
ment. Such an objection is regarded without just foundation, 
this remedy having been declared by the Supreme Court of
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Virginia to be always a part of the jurisprudence of that 
state, and having been likewise recognized in her legislation, 

rq-l not as a remedy created by statute, but as one enlarged 
1 and favored, by making it a transitory instead *of a 

local action. See Sutton v. Mandeville, 1 Munf. (Va.), 407 ; 
Eppes n . Cole, 4 Hen. & M. (Va.), 161; Sessions Acts, Feb-
ruary, 1816, c. 15, s. 6; Tate’s Dig., 465, s. 28.

But whenever the action of assumpsit for use and occupa-
tion has been allowed, it has been founded and would seem 
necessarily to be founded upon contract either express or 
implied. The very term assumpsit presupposes a contract. 
Whatever, then, excludes all idea of a contract, excludes, at 
the same time, a remedy which can spring from contract only, 
which affirms it, and seeks its enforcement. To maintain the 
action for use and occupation, therefore, there must be estab-
lished the relation of landlord and tenant, a holding by the 
defendant under a knowledge of the plaintiff’s title or claim, 
and under circumstances which amount to an acknowledgment 
of, or acquiescence in, such title or claim, and an agreement 
or permission on the part of the plaintiff. The action will not 
lie where the possession has been acquired and maintained 
under a different or adverse title, or where it was tortious and 
makes the holder a trespasser.

In Birch v. Wright, 1 T. R., 387, Buller, Justice, declares 
“that the action for use and occupation is founded in con-
tract, and unless this be a contract express or implied, the 
action could not be maintained, as was held by Lord Mansfield 
in the case cited at the bar, of Carmur v. Mercer, which was 
tried about two years ago.” The same principle is ruled in 
Smith v. Stewart, 6 Johns. (N. Y.), 46. In the case of Hen-
wood v. Cheeseman, 3 Serg. & R. (Pa.), 500, it is said by the 
Supreme Court of Pennsylvania, “ If the defendant occupied 
land by consent and permission of the plaintiff, the jury may 
presume a promise to pay a reasonable rent; ” again, “ the 
action for use and occupation is founded on privity of con-
tract, not on privity of estate.” In 2 Nott & M. (S. C.), 156, 
in the case of Ryan v. Marsh, the law is thus laid down: “ It 
was argued that a contract might be implied, and certainly as 
long as the character of the act done by the defendant was 
doubtful, a contract might be implied; but when it is admit-
ted that the possession was tortious, every characteristic of 
contract was excluded. No action for use and occupation will 
lie when possession has been adverse and tortious, for such 
excludes the idea of a contract, which, in all cases of this 
action, must be express or implied.”

Authorities upon this point might doubtless be multiplied. 
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*We will add two others to those already cited, viz. the 
cases of Stockett v. Watkins's administrators, 2 Harr. & J. 
(Md.), 326 ; the opinion of the court on pp. 338, 339 ; 
and of Stoddert v. Newman, 7 Id., 251. The principles ruled 
in. the authorities above referred to, appear to be strictly 
applicable to the case under consideration, and decisive of its 
fate. Upon an examination of the testimony, introduced by 
the plaintiffs, as set forth in his four bills of exception, it can-
not fail to be perceived, that it imports throughout no proof 
of a contract between the plaintiff and defendant, of a hold-
ing by the latter under the former, of any acquiescence in, or 
knowledge of title in the plaintiff or of permission by him for 
the occupation of the defendant. So far from establishing 
these requisites for sustaining the plaintiff’s demand, it ex-
cludes each and all of them. This evidence proves beyond 
dispute, a possession and holding by the defendant under an 
agreement with Robbins, as trustee of Swayne, an insolvent 
debtor ; payment of rent to this trustee in pursuance of such 
agreement, until a claim was interposed on behalf of the United 
States, as creditors of the insolvent debtor ; it further proves 
a failure or forbearance by the plaintiff to assert any interest 
or right to the subject, anterior to the year 1839, about the 
time of the institution of the plaintiff’s action, and so far as a 
negative is capable of proof, a total ignorance on the part of 
the defendant of any right of the plaintiff, either to the rents 
or to the subject from which they were to issue. Upon the 
above view of the evidence as disclosed in the second, third, 
fourth, and fifth bills of exceptions, we hold thè opinion of 
the Circuit Court to be correct ; it is therefore affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
district of Columbia, holden in and for the county of Alex-
andria, and was argued by counsel. On consideration whereof, 
it is now here ordered and adjudged by this court, that the 
judgment of the said Supreme Court in this cause be and the 
same is hereby affirmed, with costs.
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*Charl es  Mc Knig ht , Appell ant , v . Lawren ce  B 
Taylor , Trus tee , &c .

There must be conscience, good faith, and reasonable diligence, to call into 
action the powers of a court of equity.1

In matters of account, where they are not barred by the act of limitations, 
courts of equity refuse to interfere, after a considerable lapse of time, from 
considerations of public policy, and from the difficulty of doing entire jus-
tice, when the original transactions have become obscure by time, and the 
evidence may be lost.2

This  was an appeal from the equity side of the Circuit 
Court of the United States for the district of Columbia, 
holden in and for the county of Alexandria.

The facts in the case are fully stated in the opinion of the 
court, to which the reader is referred.

Semmes and Jones, for the appellant.
Lee and Bradley, for the appellee.
Semmes, for the appellant, contended that the decree of the 

court below was erroneous, and should be reversed for the fol-
lowing, among other reasons:

1. Because there is no equity in the bill or supplemental 
bill, and no case made for the interference of the court.

2. Because it decrees debts to be paid which the record 
shows have already been paid.

3. Because it decrees the debt mentioned in the schedule as 
that due to Thomas Janney & Co., to be paid to John Lloyd, 
who claims by virtue of various assignments named in said 
decree.

4. Because it did not allow the appellant a lien on or pro 
rata dividend out of the trust fund for the debts paid off, and 
assigned for his use, as shown in the record.

1 Cit ed . Landsdale v. Smith, 16 v. Taylor, 12 C. E. Gr. (N. J.), 259. 
Otto, 393; McCoy v. Poor, 56 Md., Mere delay alone, where the bar of 
204. See Bowman v. Wathen, post, the statute of limitations has not in- 
*189, s. c, 2 McLean, 376 ; Wagner v. tervened, will not preclude the asser- 
Baird,1 How., 234. tion of an equitable right, unless the

2Appl ied . Maxwell v. Kennedy, 8 adverse party has been lulled into se-
How., 222; Godden v. Kimmell, 9 curity and prejudiced thereby. Gib- 
Otto, 211; Etting v. Marx, 4 Hughes, bons v. Hoag, 95 Ill., 45. S. P. Hag- 
323 ; Haggerty v. Mann, 56 Md., 526. erty n . Mann, 56 Md., 522.
Cit ed . Pulliam v. Pulliam, 10 Fed. Where the defendant, in his charac- 
Rep., 26. S. P. Michoud v. Girod, ter as executor, ought to collect and
4 How., 503 ; Livingston v. Salisbury receive, and, as trustee, to pay over, 
Ore Bed, 16 Blatchford, 549 ; Lewis he will not be allowed to set up lapse 
v. Baird, 3 McLean, 56 ; Gould v. of time as a defence to a bill filed to 
Gould, 1 Story, 516; Spaulding v. compel payment. Colwell v. Miles, 
Farwell, 70 Me., 17. But see Barnes 2 Del. Ch., 110.
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5. Because the court should have presumed payment of the 
debts, in the absence of all evidence showing them still due, 
after the great lapse of time; or, if the court believed them 
still unpaid, they should have presumed an abandonment of 
the claims by the creditors from their laches and the lapse of 
time; and therefore erred in decreeing relief to claimants 
whose demands were stale, and who had knowingly slept 
upon their rights.

*6. Because the court should, for like reason, have [-*4^.7 
presumed a performance of the covenant contained in 
the deed of trust executed between the appellant and Robert 
I. Taylor, for payment of the schedule debts—a release of the 
same, or that it was abandoned or extinguished.

7. Because, if the said covenant was any part of the grounds 
or foundation of their decree, the court erred in decreeing 
upon it in favor of parties between whom and the covenantor 
there was no privity; or, if there was any such privity, then, 
because the covenant was a personal matter, disconnected 
from the trust, and upon which the remedy was by action at 
law; and more especially as there was no prayer in the bill 
for an enforcement of the covenant.

8. Because, if it was right under the circumstances to give 
any relief at all, the court should have decreed only the prin-
cipal of the debts found due, and should, on account of the 
laches, have refused to allow any interest, on the principle on 
which the account of profits was denied in Ackerly v. Roe, 5 
Ves., 565; or, upon the principle of Pickering v. Lord Stam-
ford, 2 Ves., 272, 581, interest should have been allowed only 
from the filing of the bill; the plaintiffs having gone into 
equity for general relief, and not for an enforcement of the 
covenant in the deed, on which there was full remedy at law.

On the subject of the lapse of time, he cited 5 Leigh (Va.), 
350; 6 Wheat., 481; 4 Johns. (N. Y.), 1; 9 Pet., 416; 5 
Leigh (Va.), 381; 7 Johns. (N. Y.), 556; 2 Nott & M. (S. 
C.) 360; 9 Leigh (Va.), 393; 2 Baldw., 477; 1 Cowp., 109.

Bradley, for appellee.
As to lapse of time: there was a covenant between 

McKnight and Taylor, the consideration of which was the 
forbearance of creditors to sue, and they did forbear. 3 
Swanst., 417. As to the presumption of payment: it is not 
well settled whether it is a matter of fact or law. Hughes v. 
Edwards, 9 Wheat., 489; same case in Cond. Rep., 654, 655; 
Elmendorf v. Taylor, 10 Wheat., 152; same case in Cond. 
Rep., 55, 56. See also, 10 Leigh, (Va.), 284.
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Jones, for appellant.
A decree must follow the equity of the bill, but the court 

*1631 bel°w has n°t done it. Hellary v. Waller, 12 Ves., 
-* settles the rule *that a court of equity will put itself 

in the position of a court and jury. The trustee, here, had 
full legal power to sell without coming to equity, and courts 
act on different principles when called upon to lend their aid, 
than when acting regularly. Amb., 645. The creditors, gen-
erally, do not answer or take any notice, but appear to have 
abandoned the claim. Only one acts. This circumstance 
ought to be coupled with the staleness of the demand.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This is an appeal from the decree of the Circuit Court of 
the District of Columbia, for the county of Alexandria, sitting 
in chancery.

It appears from the record, that the appellant, Charles 
McKnight, by deed bearing date the 29th day of September, 
1813, conveyed to Robert I. Taylor, certain real property 
described in the deed, situate in the town of Alexandria, upon 
trust, to permit the appellant to occupy the same, and to 
receive the rents and profits without account, until a sale 
should become necessary, under the terms of the deed; and if 
he, the said Charles McKnight, should not on the 1st day of 
April, 1818, have paid the several creditors named in a 
schedule, annexed to the deed, the debts therein mentioned 
with interest, then the said Robert I. Taylor should, on notice 
of such default from any one of the said creditors or his rep-
resentatives, proceed to sell the said property, or so much 
thereof as might be necessary, for cash at public auction, after 
giving three weeks notice of the time and place of sale, by 
advertisement in any paper published in Alexandria, and after 
defraying the reasonable expenses of sale, discharge the afore-
said debts with all interest due thereon.

The bill in this case was filed in August, 1837, by Robert I. 
Taylor, the trustee above mentioned, and after setting forth 
the deed of trust, proceeds to state that Thomas Janney & 
Co. (who are named as creditors in the schedule) had assigned 
the debts due to them, to Joseph Janney in trust for the pay-
ment of their creditors; and that Joseph Janney, under a 
provision in the deed of assignment, afterwards transferred 
the same to George Johnson, in trust for the same purpose; 
*1641 anci ^0 complainant had been required by the said

J George Johnson, and by certain *other creditors named 
in the schedule (but who are not named in the bill), to sell 
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the premises, so as aforesaid conveyed to him in execution of 
the trust; that the debts mentioned in the schedule were due 
from McKnight, the appellant, and John Stewart, who had been 
trading under the firm of McKnight & Stewart, and that no 
part of any of them had been paid. The bill further states 
that before the execution of this deed, the appellant had, on 
the 30th of April, 1808, conveyed a part of the same premises 
to a certain Jacob Hoffman, in order to secure Thomas Janney 
against his responsibility as endorser on two notes discounted 
at the Bank of Alexandria and the Bank of Potomac; and 
that the said notes had been long before paid, although the 
property had not been re-conveyed to the appellant: that 
McKnight was giving out that the debts in the schedule had 
been all paid, and threatened to withhold possession if the 
trustee proceeded to sell under the deed, and that from these 
declarations of the appellant, and the outstanding legal title, 
the sale could not be made without injury to the interests of 
the parties concerned, without the aid of the Court of Chancery: 
and prays process against the heirs of Hoffman (he being dead), 
and against McKnight & Stewart, and all of the creditors 
named in the schedule; and, among the rest, against George 
Johnson, in order that they may be compelled to appear and 
answer the several matters charged in the bill. A supplemen-
tal bill was afterwards filed, in order to make additional par-
ties, and for other purposes; but in the view which the court 
take of this subject it is unnecessary to state its contents. 
The creditors secured by the deed of trust are eleven in num-
ber, their respective claims varying in amount: the lowest 
being $85.72, and the highest $1,227.19. The trustee, Robert 
I. Taylor, is himself one, and the debt due him stated to be 
$214.54.

To this bill Hugh Smith, one of the creditors, whose debt 
was $151, answered, saying merely that his claim is still due.

James Carson, another of the creditors, whose claim was 
$85.72, answered and admitted that he had been paid.

The heirs of Hoffman also answered, and admitted that the 
notes intended to be secured by the conveyance to their father 
had been paid; and submit themselves to such decree as the 
court may deem just.

The answer of the appellant, so far as it is material 
to set forth *its contents, states that the claim of *- • 
Thomas Janney & Co., which was $1,022.69, was due upon 
open account, and that the respondent was entitled to a deduc-
tion of considerably more than $300 for money overpaid by 
mistake on the settlement of a former account, but that he 
cannot find a memorandum in writing to establish it, which 
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he knows did once exist; and that after the execution of the 
deed of trust he transferred to Thomas Janney, on account of 
this debt, the note of a certain Jonathan Mandeville, for 
$467.08, due on the 20th of January, 1815, which, from what 
Janney himself afterwards told him, he believes to have been 
paid; and in respect to this item, his answer is responsive to 
the bill. He also specifies several creditors whose claims he 
states that he has paid, and among them the trustee, Robert I. 
Taylor, and he sets forth the manner in which he satisfied 
that debt. Some of the creditors mentioned in the schedule 
are not, however, named in his answer; and he mentions three 
whom he admits that he has not paid, and makes the same 
admission as to the small balance which would be due to 
Thomas Janney & Co., after deducting the credits claimed 
by him as above stated; but he does not admit that these 
debts are yet due, and insists that there is every reason to 
believe that they were paid by his former partner, Stewart, 
who was equally liable with himself; or, if not paid, that it 
was owing to the negligence and laches of the creditors in not 
proceeding against him; the respondent alleging that Stewart, 
after the dissolution of the partnership with him, removed to 
Martinsburg, in Virginia, about the year 1812, where he car-
ried on a prosperous business until his death in 1825, and was 
fully able to pay these debts if the creditors had used proper 
diligence to recover them; and he relies upon the lapse of 
time as a good defence upon principles of equity against this 
proceeding.

There is a general replication to this answer; and it appears 
in evidence that upon the dissolution of the partnership of 
McKnight & Stewart, in 1812, a notice of it was published 
in the newspapers, stating that McKnight was authorized to 
collect the debts and settle the business of the concern. And 
a witness was also examined on the part of the complainant, 
who states, that from a perfect knowledge of the pecuniary 
*1661 situation of Stewart, from 1812, until his death, he 

-• knows that he was insolvent *when he removed from 
Alexandria to Martinsburg, and that he continued and died 
insolvent; that he had no property he could call his own, and 
out of which an old debt of $100 or $200 could have been 
made.

It also appears in evidence, that Thomas Janney & Co., on 
the 30th of April, 1823, assigned all their effects and claims 
to Joseph Janney, in trust to pay their debts. That by virtue 
of a provision contained in this deed of assignment, Joseph 
Janney afterwards, on the 10th of August, 1829, renounced 
the further execution of the trust, and transferred all the
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property and claims that remained in his hands to George 
Johnson, in trust for the same purposes for which they had 
been conveyed to him. And on the 14th of November, 1837, 
after this bill was filed, Johnson sold and assigned all the 
effects and claims which he then held as trustee of Thomas 
Janney & Co., to John Lloyd, of Alexandria; and on the 
same day executed a power of attorney in his favor, authoriz-
ing him to receive whatever might be recovered in this suit, 
or on any other claims of Thomas Janney & Co., and to com-
promise and settle them in any manner he might think proper. 
The consideration paid by Lloyd is not stated, nor indeed does 
it appear by the assignment, that any consideration whatever 
was paid. The deed of assignment merely states that John-
son had sold these effects and claims to Lloyd, and authorizes 
him to collect, compromise, and settle them.

The bill was taken pro confesso against all of the creditors 
who had not appeared and answered, and the Circuit Court 
proceeded on final hearing to decree that the appellant should 
pay the full amount of the debts mentioned in the schedule, 
with interest, by a certain day specified in the decree, except 
those of Joseph Janney, John Leo, and James Carson, which 
were admitted to have been paid; and in default of payment 
by the day limited in the decree, the property was directed to 
be sold and the proceeds applied to discharge the aforesaid 
debts.

This is the case in its material parts, as presented in the 
record. The omission of the creditors to appear and answer, 
upon which the bill as against them was taken pro confesso, was 
not, of course, regarded by the Circuit Court as establishing 
their claims. The decree, we presume, proceeded upon the 
ground that the creditors mentioned in the schedule were 
entitled to the aid of the court *to enforce the pay- „„ 
ment of the whole amount originally admitted to be 
due, unless the appellant could show by legal proofs that the 
debt had been since discharged.

Now of the eight creditors in whose favor the decree was 
made, five of them seem to have taken no concern in these 
proceedings, and for aught that appears in the record, may not 
have known that it was pending; certainly there is nothing to 
show that they ask or desire the interposition of the court in 
the manner sought for by the bill. Of the remaining three, 
one has answered and stated that his claim is still due, but 
does not ask for a sale, nor say anything that sanctions, on his 
part, the proceedings of the trustee; and the trustee himself 
does not ground the bill upon his own claim, or allege its non-
payment as the foundation of the suit, but places it entirely
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upon the notice and request of George Johnson and other 
creditors, and his own duty upon such an application to pro-
ceed to sell according to the provisions in the deed of trust. 
But, although the application is alleged to be made by other 
creditors as well as George Johnson, yet no other creditor has 
appeared to claim the execution of the trust; and as they 
were all made defendants and called to answer, and have 
refused or neglected to appear, the bill,under the provisions of 
the deed, must be regarded as founded exclusively upon the 
application of the creditor named in it; and as instituted and 
conducted without the co-operation or request of any other 
creditor.

In relation to this claim, it appears that nineteen years and 
three months were suffered to elapse, before any application 
was made for the execution of the trust by which it had been 
secured. No reason is assigned for this delay; nor is it 
alleged to have been occasioned in any degree by obstacles 
thrown in the way by the appellant. As the record stands, it 
would seem to have been the result of mere negligence and 
laches. The original creditors were in business ten years after 
the deed was made, and five years after the expiration of the 
credit which it gave to McKnight and Stewart. And as they 
became insolvent in 1823, it must be presumed that in the 
last-mentioned period they were themselves pressed for money. 
The property is situated in the town of Alexandria, where the 
laws of Virginia have been adopted by Congress; and the 
trustee, under these laws, had an undoubted right to sell, upon 
*1application of any creditor, as soon *as default was

J made, without asking the interposition of the Court of 
Chancery. Such delay, under such circumstances, by the 
original creditors, followed by fourteen years more by the 
assignees, who afterwards had charge of this claim, can per-
haps hardly be accounted for without supposing that this debt 
had been nearly, if not altogether, satisfied in the manner sug-
gested in the answer of the appellant. If, indeed, the suit 
had been postponed a few months longer, twenty years would 
have expired, and in that case, according to the whole current 
of authorities, the debts in the schedule would all have been 
presumed to be paid. But we do not found our judgment 
upon the presumption of payment. For it is not merely on 
the presumption of payment, or in analogy to the statute of 
limitations, that a court of chancery refuses to lend its aid to 
stale demands. There must be conscience, good faith, and 
reasonable diligence, to call into action the powers of the 
court. In matters of account, where they are not barred by 
the act of limitations, courts of equity refuse to interfere
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after a considerable lapse of time, from considerations of pub-
lic policy, and from the difficulty of doing entire justice when 
the original transactions have become obscure by time, and 
the evidence may be lost. The rule upon this subject must 
be considered as settled by the decision of this court in the 
case of Piatt v. Vattier, 9 Pet., 416; and that nothing can call 
a court of chancery into activity but conscience, good faith, 
and reasonable diligence; and where these are wanting, the 
court is passive and does nothing; and therefore, from the 
beginning of equity jurisdiction, there was always a limitation 
of suit in that court.

It certainly cannot be said that there has been anything 
like reasonable diligence by any of the creditors in the case 
before us; and at this distance of time, when many of the 
parties originally concerned are dead, we should hardly do 
justice between them if we required the appellant to pay the 
whole amount stated in the schedule, unless he can establish 
the credits he claims by legal proofs. In fact, but one of the 
Creditors appears to have called for this proceeding, or to have 
sanctioned the institution of this suit; and the party who 
now holds that claim and seeks to enforce it, has obviously no 
equitable ground upon which he can ask for a relaxation of 
the rule in his favor. When the assignment was made to him 
he knew it was a disputed claim in actual *litigation 
at the time, which had been allowed to sleep for almost L 
twenty years, and for which it does not even appear that he 
paid any valuable consideration. And as to all of the credi-
tors named in the schedule, they had originally an easy and 
simple remedy in their own hands, to be used or not at their 
own pleasure; and if they have suffered it to be lost by the 
lapse of time their own negligence can give them no right to 
call into action the powers of the Court of Chancery.

The decree of the Circuit Court must therefore be reversed, 
and the bill dismissed with costs.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Columbia, holden in and for the county of Alex-
andria, and was argued by counsel. On consideration where-
of, it is now here ordered and decreed by this court, that the 
decree of the said Circuit Court in this cause be and the 
same is hereby reversed, with costs; and that this cause be 
and the same is hereby remanded to the said Circuit Court, 
with directions to dismiss the bill of the complainant with 
costs. 155
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James  C. Bell  an d  Rober t  Gran t , Plain tiff s in  er -
ror , v. Matthlas  Bruen .

A letter of guarantee, written in the United States, and addressed to a house 
in England, must he construed according to the laws of that country.1

Extrinsic evidence may be used to ascertain the true import of such an agree-
ment, and its construction is matter of law for the court.

In bonds, with conditions for the performance of duties, preceded by recitals, 
the undertaking, although general in its terms, is limited by the recital.2

Commercial letters are not to be construed upon the same principles as bonds, 
but ought to receive a fair and reasonable interpretation according to the 
true import of the terms ; to what is fairly to be presumed to have been the 
understanding of the parties ; and the presumption is to be ascertained from 
the facts and circumstances accompanying the entire transaction8.

The court will not express an opinion upon a matter of defence which was not 
brought to the consideration of the court below.4

*1701 *Thi s  case was brought up by writ of error, from the
-I Circuit Court for the district of New York.

The plaintiffs in this court, who were also plaintiffs below, 
were merchants and partners, trading under the name and firm 
of Bell & Grant, and resided in London. The action was 
brought to recover the value of five several sets of bills of 
exchange, amounting respectively to ¿£385, ¿£318 12s. 6d., 
¿£1,500, ¿£140, and ¿£3,500, which, it was alleged, were guar-
anteed by the defendant.

At the trial of the case in the Circuit Court, the defendant 
pleaded non-assumpsit and the statute of limitations; but the 
questions arising under the latter plea were not argued, as the 
opinion of the court, upon the guarantee, was against the 
plaintiffs.

The facts of the case, according to the evidence, were as 
follows:

Prior to the year 1830, George W. and H. Bruen, two sons 
of the defendant, had been carrying on commercial business

1 Foll owed . Pritchard v. Norton, 254; Downey v. Hicks, 14 Id., 240 ; 
16 Otto, 141. Cit e d . N. J. Steam Lathrop v. Judson, 19 Id., 66 ; Cucul- 
Nav. Co. v. Merchants Bank, 6 How., lu v. Emmerling, 22 Id., 83 ; Laber v. 
421; Fitch v. Remer, 1 Flipp., 17. Cooper, 7 Wall., 565 ; Express Co. v. 
See Bulkley v. Honold, 19 How., 392 ; Kountze, 8 Id., 342 ; Coddington n . 
Ottawa v. Nat. Bank, 15 Otto, 346. Richardson, 10 Id., 516. Where the

2 Followed . Sanger n . Baumburg- trial has proceeded on the merits and 
er, 51 Wis., 593. the error has not been pointed out be-

3 Approve d . Lawrence v. McCal- low, judgment will net be reversed 
mont, 2 How., 450. S. P. Decatur even though the plaintiff wholly mis- 
Bank v. St. Louis Bank, 21 Wall., conceived the form of action and a 
298. good defence existed to the case as

4 Appl ied . Newcomb v. Wood, 7 made. Marine Bank v. Falton Bank,
Otto, 583. S. P. Garrard v. Reynolds, 2 Wall., 252.
4 How., 123 ; Bond v. Brown, 12 Id.,
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under the partnership name of G. W. & H. Bruen, in the city 
of New York. In that year they failed, and William H. 
Thorn succeeded to the business of the house; George W. 
Bruen, one of the former partners, being interested in the 
business of the said Thorn.

In the year 1831, George W. Bruen also transacted business 
at New York, in the name of his father, the defendant. There 
was no regular, established house in the name of the defend-
ant, although subsequently adventures were conducted in his 
name. This agency was carried on under.two very extensive 
powers of attorney, which were duly recorded, in New York, 
throughout the years 1831-2-3—4, and part of 1835, when the 
defendant was preparing to go to Europe, and the powers of 
attorney were revoked.

Early in the year 1831, Thorn had credits furnished to him 
by Bell & Grant, upon houses in Trieste, Messina, Leghorn, 
and Marseilles. On the 23d February, 1831, he wrote to Bell 
& Grant, and among other things said, “ My friends in Mar-
seilles might secure many consignments for me, if I could put 
them in a situation to make the necessary advances, and I 
therefore hope you will oblige me by opening the credit I ask 
for, and, if you require it, Mr. M. Bruen will give you his 
guarantee. I enclose a letter for Messrs. Archias & r*^-| 
Co., which you will forward to *them, should you think ■- 
proper to open the credit; otherwise, I do not wish you to 
send it, as it relates entirely to this credit, and the manner in 
which the advances are to be made; it is understood, that no 
more than ¿£2,000 are to be drawn for at any one time, and 
that the credit is then to be considered at an end, until your 
advances are covered by remittances from me, when you will 
again renew it.”

On the 22d of March, 1831, Bell & Grant acknowledged 
the receipt of the above, by a letter from which the following 
is an extract: “We have received, since the above, your let-
ter of the 23d ult., with an enclosure for Messrs. Archias & 
Co., of Marseilles, which we forward to them to-day, with a 
confirmation of the credit you give them upon us to the 
amount of ¿£2,000, for the purpose of making advances on 
consignments, and which we will accordingly thank you to have 
guaranteed to us, as you propose, by Mr. Matthias Bruen.”

On the 23d April, 1831, Mr. Matthias Bruen, the defend-
ant, wrote the following letter to Bell & Grant:

“ New York, %Sd April, 1831.
“Dear  Sir :—Our mutual friend, Mr. Wm. H. Thorn, has 

informed me, that he has a credit for ¿£2,000, given by you in 
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his favor with Messrs. Archias & Co., to give facilities to his 
business at Marseilles. In expressing my obligations to you 
for the continuation of your friendship to this gentleman, I 
take occasion to state, that you may consider this, as well as 
any and every other credit you may open in his favor, as being 
under my guarantee.”

On the same day, the 23d of April, Thorn wrote to Bell & 
Grant a letter, from which the following is an extract: “ En-
closed you will find Mr. M. Bruen’s guarantee, and as you are 
now fully secured in any credit you may open for me, I hope 
you will consider on the propriety of allowing me to make 
insurance here on any goods that may be shipped for my 
account.”

On the 14th June, 1831, Bell & Grant acknowledged the 
receipt of Bruen’s letter as follows:

“Matthi as  Bruen , Esq ., New York: We are in receipt 
of your favor of the 23d April, guaranteeing the credit 
opened on behalf of Mr. W. H. Thorn, with Messrs. Archias 
*1791 & Co., of Marseilles, for <£2,000, for the purpose of

-• facilitating his business *with that place, and more-
over, desiring us to consider, as under your guarantee, also, all 
credits existing, or that we may. hereafter open for said friend, 
of which we take due note. And we trust that Mr. Thorn, as 
well as your good self, will have every reason to be satisfied 
with the confidence which we feel a pleasure in assigning to 
both of you.”

It was given in evidence that from 1831 to 1837, Thorn, by 
means of the credits opened for him at various places, received 
consignments from those places, upon which advances had 
been made, and sent remittances, from time to time, to Bell & 
Grant, in London.

On the 3d of March, 1834, Thorn wrote to Bell & Grant as 
follows: “ I have informed Messrs. R. Anderson & Co. and 
Messrs. Archias & Co. that the times are such as to render 
consignments no longer desirable, which I hope will reach 
them in time to prevent any further draft on you.”

On the 7th of March, 1834, Bell & Grant wrote to Thorn, 
“We beg your reference to the foregoing copy of our letter 
of yesterday, and have only at present to add thereto an 
extract of what we write to-day (while communicating with 
them on other business), to Messrs. Archias & Co., of Mar-
seilles, recommending their refraining from pressing shipments 
to you on consignment, until the state of commercial matters 
in the United States shall make business more acceptable, 
than, under the recent circumstances, we may presume it 
would be to you.
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“We trust that the next accounts from your side will be 
less gloomy, and may enable us, as we shall most readily do in 
such case, to place business for you on its former footing.”

On the 24th April, 1834, Thorn wrote to Bell & Grant: “ I 
have read what you have been pleased to write to Messrs. 
Archias & Co. on the subject of consignments under advances, 
which meets my warmest approbation, as you will have seen 
by my letter of March 3d.”

On the 21st of October, 1834, Bell & Grant wrote to Thorn: 
“ Messrs. Archias & Co., of Marseilles, having inquired of us, 
under date 9th inst., whether you had opened a credit in their 
favor upon us, to make advances on shipments to your address, 
as you had mentioned to them as your intention of doing, and 
adding that they did so in consequence of the prospect ^9 
they then *had of influencing a consignment to you; L 
we told them, by return of post, that, although we should be 
ready at any time to confirm any such arrangement, and were 
yet without your authority to that effect, they might consider 
themselves at liberty to value upon us for your account to the 
extent of <£2,000 sterling, on handing us the customary ship-
ping documents (as we would have been sorry to see such 
business pass your door for want of the facilities in question), 
expressing a hope at the same time that they would only grant 
such advances on property, the sale of which, they felt assured 
by their latest advices, would be of ready sale in the New 
York market; all of which we trust will meet your entire 
approbation. We should have extended the credit in question 
to the former sum of £3,000, but that for the present we con-
ceived you would be better pleased with the lesser amount; 
you have, however, only to let us know your wishes in this 
respect to insure our conformity thereto.”

On the 31st October, 1834, Thorn wrote to Bell & Grant: 
“ I have to request that you will open the following credits 
for my account: To Messrs. R. Anderson & Co., Gibraltar, 
for the purpose of making advances, per my account, £4,000; 
to Messrs. Archias & Co. for the same purpose, £4,000; to 
Messrs. Francia, Brothers & Co., of Gibraltar, £2,500.”

On the 3d of December, 1834, Bell & Grant wrote to Thorn: 
“We have now the pleasure of acknowledging the receipt of 
your much esteemed favor of the 31st October, in compliance 
with which we have immediately increased the credits already 
opened for your account with Messrs. Robert Anderson & Co., 
of Gibraltar, and Messrs. Archias & Co., of Marseilles, to the 
sum of £4,000 each, and opened fresh ones of £2,500, say 
two thousand five hundred pounds in favor of Messrs. Francia,
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Brothers & Co., of Gibraltar, to enable them to grant advances 
on consignments to you from thence and from Malaga.

“ And it is moreover understood, that so soon as the credits 
in favor of the three first-named houses have been used and 
remitted for by you, we are to re-open the same accordingly, 
which shall be attended to.”

One of the bills upon which the suit was brought, was 
*1741 drawn under the above credit by R. Anderson & Co.

J upon the plaintiffs, Mated on the 16th December, 1836, 
for <£318 12s. 6d., at ninety days after date, which bill was 
paid by the plaintiffs.

On the 31st of March, 1836, Thorn wrote to Bell & Grant: 
“ I have sold a large parcel of San Lucas wine, consigned to 
me by Messrs. La Cave & Echicopar, per Lurin, which may 
lead to further shipments; and as they will require a credit 
opened to enable them to make advances, you will please 
authorize them to draw on you, on the usual conditions, to the 
extent of £2,500, say two thousand five hundred pounds.”

Another of the bills upon which the suit was brought, was 
drawn under this credit by La Cave & Echicopar upon the 
plaintiffs, dated on the 22d November, 1836, for £385 sterling, 
which was paid by the plaintiffs at maturity.

On the 15th of August, 1836, Thorn wrote to Bell & Grant: 
“ I intend to send a vessel to Smyrna for an assorted cargo, 
and will thank you to open a credit to Messrs. G. Amac, Zip- 
cey & Co., to that place, to the extent of £3,500.”

Two other of the bills upon which the suit was brought, 
were drawn upon the credit thus opened, by Amac, Zipcey & 
Co. upon the plaintiffs, dated on the 7th of January, 1837, one 
for £1,590, and the other for £140, which were paid at 
maturity.

In November, 1836, the defendant went to Europe, and did 
not return until the following August. During his absence 
he was in London, where he saw the plaintiffs several times.

On the 16th of February, 1837, G. F. Darby, the agent of 
the plaintiffs residing in New York, drew bills of exchange 
upon them to the amount of £4,000 sterling, which bills he 
loaned to Thorn, upon collateral security and the guarantee of 
G. W. Bruen.

On the 8th of March, 1837, Thorn wrote to Bell & Grant: 
. “ As this remittance will very nearly balance my old account, 
I have prevailed on Mr. Darby to open me a credit similar to 
the last, and on the same conditions, for £3,500, which shall 
be punctually provided for on the 8th May next, if not 
sooner.”
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On the same day, four of the bills upon which the suit was 
brought were drawn upon the credit thus opened, which 
amounted, in the whole, to <£3,500, and were accepted'arid 
paid when due by the plaintiffs. These bills were guaranteed 
by George W. Bruen, the same person who had guar- 
anteed the loaned bills for *£4,000, and who, at this 
time, was in good credit, and could have raised £4,000 on his 
notes.

On the 10th of April, 1837, Thorn failed and was insolvent, 
and the means of his house exhausted.

On the 26th of November, 1839, Grant, then in New York, 
wrote to the defendant, applying to him for the balance due to 
his London firm, and saying, “ Any further explanation you 
may require I am ready to give, but I must request your atten-
tion in the mean while to the above claim, which I make under 
your letter of guarantee to Bell & Grant, for any credits they 
might open in favor of Mr. Thorn, and of which letter I sent 
you a copy, at your request, last February twelve-month.”

In the trial of the cause in the court below, the plaintiffs 
proved by the evidence of one Schenck, that he was for many 
years the cashier of Bell & Grant, and greatly in their confi-
dence ; that he was well acquainted with their daily mercan-
tile operations; that, as well from his perusal, at the time, of 
the letters which were received and written by them on the 
subject of their account and transactions with Thorn, as also 
from various conversations which he had with them, and the 
directions which he received with regard to the bills, he had 
no doubt whatever but that the credits given to the various 
houses who drew the bills, were given by Bell & Grant in full 
reliance on the letter of guarantee which had been written to 
them by the defendant.

The evidence being closed in the court below, the counsel 
of the defendant prayed the court to instruct the jury, among 
other things, as matter of law, that the letter of guarantee, of 
April 23, 1831, was void, as not expressing a consideration; 
that the said letter of guarantee was confined to credits to be 
opened to the house of Archias & Co., or other houses with 
whom Thorn might deal at Marseilles, and therefore could not 
cover the advances upon the bills of exchange given in evi-
dence. And thereupon the judges did declare their opinion 
and decide, as matter of law, that by the true construction of 
the said letter of guarantee, of April 23, 1831, the same only 
embraced credits which should be opened for account of Wil-
liam H. Thorn to the house of Archias & Co., of Mar- 
seilies, and that the evidence *of the other matters in 
that behalf proved, did not give the said letter of guarantee a
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more enlarged application; and, therefore, that the jury ought 
to find a verdict for the defendant.

To this instruction the plaintiffs’ counsel excepted.

Lord and Sergeant, for the plaintiffs in error.
Choate, for the appellees.

Lord, for the plaintiffs, said that the consideration was suffi-
cient, as the defendant’s son was a partner in the house whose 
prosperity was to be increased. 9 Cranch, 348; 6 Binn. (Pa.), 
201; 15 Pet., 314.

In the guarantee there is no limitation of time or amount, 
as to the credit with Archias & Co. Why limit it to others 
and not to them ? The defendant relied upon his supervision 
over the house, and his being able to revoke the credit when-
ever he might apprehend danger.

Such guarantees are not the subject of technical criticism; 
they are not the work of lawyers, but merchants in the course 
of business, and are not to be judged by the strict rules of 
the common law. Being of a continuing character, they 
involve the highest expression of confidence.

The doctrine of construction never arises until some am-
biguity exists. Bruen, the son, had the entire confidence of 
his father, as the powers of attorney show. If the words, 
“ any and every, etc.” do not mean what we say, they mean 
nothing. “ Any ” means “ some ”—“ every ” takes in all, and 
what does “ other ” mean ? 3 Campb., 220.

What was the construction that Bell & Grant placed upon 
it ? Their letter shows, and if defendant thought it was not 
the correct one, he ought so to have informed them.

As to the legal construction, 12 East, 227, says, words must 
be taken as strongly against the party giving the guarantee as 
the case will admit. See also, 2 Meriv., 280; 6 Binn. (Pa.), 
244; 12 Wheat., 517; 7 Pet., 113; 10 Id., 492; 16 Id., 528, 
536; 12 East., 237; 2 Campb., 413; 1 Mete. (Mass.), 225; 12 
East, 227; 6 Bing., 244; 6 Mees. & W. (Exchequer), 605; 
3 Campb., 220 ; 2 Id., 39.
*1771 The cour^ erre(l m determining the question, abso-

-• lutely, as a *question of law, and declaring that the 
other circumstances did not allow of an extended view of the 
guarantee. If these circumstances were admitted, their effect 
was for the jury.

Choate, for defendant, made the following points:
1. That the defendant’s letter of April 21, 1831, was a con- 
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tract, preceded by a recital, and that the engagement extends 
no further than the recital.
. 2. The recital introduces in direct terms, or by reference, 
the entire arrangement made between plaintiffs and Thorn, by 
the letters of the 23d of February, 1831, and March 22,1831; 
and the words “ this credit,” in the defendant’s letter of 23d 
April, 1831, mean the first <£2,000; and the words “and any 
and every other credit,” mean the subsequent credits, to be 
opened under the same arrangement.

3. The court will adopt the construction which, under all 
the circumstances of the case, ascribes the most reasonable, 
probable, and natural conduct to the parties, and this requires 
the adoption of the defendant’s construction.

4. The plaintiffs never relied upon this guarantee for the 
credits, the subject of this suit.

5. They gave no such notice to the defendant, of the open-
ing of the credits, which are the subject of this suit, as is 
required to charge the defendant.

6. They did not, within a reasonable time after the grant of 
the credits, and after the bills were paid, demand payment of 
the defendant, or give him notice that they looked to him.

7. The original arrangement made between the plaintiffs 
and Thorn, in March, 1831, was subsequently, in the spring of 
1834, abandoned and deserted; and in the autumn following, 
a new and inconsistent one, enlarging the credits to be given, 
and diminishing the security, was made, rendering notice to 
the defendant necessary, but to which no notice could have 
given legal effect to charge the defendant for subsequent 
credits.

8. The apparent diversity of terms between the recital and 
the engagement in the defendant’s letter, raises a doubt upon 
the face of the guarantee as to its true extent; and upon that 
doubt, thus raised, the construction will be in favor of the 
surety.

*Mr. Choate then discussed the two constructions to 
be placed upon the letter. There is no proof that L 
Bruen, the son, was a partner in the house. Record only 
says, “interested and conversant.” He might have had a 
contingent salary. If he was a partner, there is no proof 
that defendant knew it.

In March, 1834, the arrangement was abandoned, and in the 
following October, the plaintiffs and Thorn made a new one.

In October, 1836 and 1837, plaintiffs made another arrange-
ment with Thorn, opening credits for $50,000. In April, 
1837, Thom failed, and in June, 1837, Bell became embar-
rassed; and yet the defendant was not notified until 1839«
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As to the letter of 23d April, its language must be limited 
by the recital and the circumstances. Shep. Touch., 86. 
Courts habitually so limit instruments. 1 Domat, 248; 3 Ch. 
Cases, 101; Shep. Touch., 76; Bac. Abr. title “Fait;” 9 
Mass., 235; Theobald on Surety, 66; 1 Law Lib., 39.

Condition, when larger than the recital, is limited by it. 
Fell Guar., 116; 1 Wms. Saund., 415, note; Aleyn, 10; 1 
Str., 227; 2 Saund., 412, a leading case; 6 East, 507; 2 
Smith, 655; 2 New Rep., 175, referred to in Fell, 125; 2 
Barn. & Aid., 431; 2 Mau. & Sei., 363; 4 Taunt., 593.

Reason of the rule is, that it is supposed to reach the true 
meaning of the parties, as it is more likely that men will use 
language improperly than act foolishly. Hob., 304; Shep. 
Touch., 86.

So in the civil law; the court looks to probability. 1 Do-
mat, 248. So in 16 Pet., 534, reference is had to the circum-
stances of the case. 12 Wheat., 518; 2 Pick. (Mass.), 235; 
17 Wend. (N. Y.), 425; 1 Met. (Mass.), 25; 8 Taunt., 208.

Reason is stronger in the case of a surety. He is a favorite 
of courts, and his contract is stricti juris. Where the terms 
are clear, they are not to be extended; where they are doubt-
ful, the court will adopt the narrower sense, provided it be 
reasonable and probable. Poth, on Oblig. p. 2, c. 6, s. 4; 
Code Napoleon, tit. 14, c. 1, arts. 2011, 2015, p. 401; 7 Cranch, 
90, never repealed; 7 Pet., 122, does not conflict with it, but 
adopts it. 1 Mas., 336, that the language should be strong to 
make a continuing guarantee; in case of doubt, construction 
in favor of surety; 16 Pet., 537; Ludlow v. Simonds, 2 Cai.

(N. Y.) Cas., *1; 10 Johns. (N. Y.), 311, 325; 8 Wend. 
J (N. Y.), 516; 17 Id., 422; 2 Pick. (Mass.), 224.

The law in England is so now. In the cases cited on the 
other side, there is a plain meaning against the surety. 1 
Stark., 192; 8 Taunt. 224; 3 Barn. & Aid., 594, 595; Nichol-
son and Paget, 52; 6 Mees. & W. (Exchequer Rep.,) 613; 1 
T. R., 287; 2 T. R., 370 ; 3 East., 484; 8 Moore, 582, 588; 1 
Perry & Dav., 249; 10 Ad. & E., 30.

This letter is a contract preceded by a recital of the circum-
stances. A recital is a prefatory statement to make the mean-
ing plain. The purpose of the credit is stated, and the writer 
must have referred to the renewed credit. 2 Bos. and Pul., 
238. There is only one case carrying the engagment beyond 
the recital, and that is 2 Campb., 39. But that was different 
from the present case, the engagement there being for any 
thing “ due on any other account,” and inconsistent with the 
recital; but here it is not. No one asked defendant for an 
unlimited guarantee. Conduct of plaintiffs not likely to 
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excite suspicion, because they merely echoed defendant’s own 
letter.

The plaintiffs ought to have notified defendant when they 
opened new credits. 5 Pet., 624; 12 Id., 213; 4 Greenl. 
(Me.), 525; 22 Pick. (Mass.), 223; 17 Johns. (N. Y.), 140. 
Notice of default, at all events, is indispensable. 14 Pick. 
(Mass.), 353; 18 Id., 536; 8 Id., 423; 22 Id., 223; 3 Wkeat., 
144; 9 Serg. & R. (Pa.), 202.

The court below was right in deciding the question as a 
point of law. 1 Pet., 182; 5 Cranch, 190; 1 Paine, 545; 20 
Pick. (Mass.), 156.

Sergeant, for plaintiffs, in reply, said that he had not had 
•time, since yesterday, to look at all the authorities cited on 
both sides, there being about one hundred and fifty. This 
court have settled the law, in 13 Pet., 89, as to the exclusion 
or admission of parol evidence of circumstances. In Mauran 
n . Bullus, 16 Pet., 528, they decided that when there is a 
valuable consideration, and endorser, though often a mere 
surety, is governed by the law merchant, and not the common-
law rules as to sureties.

1. The written guarantee by itself.
2. As explained by evidence.
1. By itself. Every letter is written to some one; ™

but does *not bind until accepted by the other party. L 
Then the two letters constitute one contract. If the accep-
tance varies from the offer, the offering party ought to say so. 
It is a law of correspondence to speak the truth plainly; and 
hence, if there be ambiguity, the construction must be against 
the writer. It may be an intentional trap. The case in 16 
Peters turned upon this. Bell & Grant answered the letter, 
saying what they thought of it; but the charge of the court 

• below was given upon only one of these two letters.
In 2 Campb., 39, the recital in a bond did not limit the 

engagement, because it was a commercial transaction. In 
1831, Bruen came forward voluntarily. Bell did not ask him 
nor inquire his motives. A guarantee always implies that the 

: thing would not be done without it. If Bruen intended what 
we say, he would have used the very words he did. There is 
no ambiguity, and why construe it in ? All the cases except 
that in Campbell were bonds with collateral conditions. Lord 
Ellenborough treats them all as bonds given in appointments 
to office. These are common law instruments, and the recital 
is put in on purpose to explain. But not so with commercial 
contracts. There is no recital in a letter or conversation. In 
the bond cases there is a contradiction, but there is none here.
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The jury could have inferred Bruen the son’s partnership in 
Thorn’s house. He was interested in the “ business.” What 
business? Bruen, from bankruptcy, had become worth <£4000 
in seven years. The defendant therefore wished to sustain 
his son.

The question of notice ought to have gone to the jury. 
Douglas v. Reynolds, 7 Pet., 113, is decisive that notice is a 
question of fact.

Thorn failed on 10th April, 1837; this dispenses with notice 
of the default. 12 Pet., 213.

Mr. Justice CATRON delivered the opinion of the court.
The original action was founded upon a guarantee given by 

Matthias Bruen to Bell & Grant, in favor of Wm. H. Thorn, 
by the following letter:

New York, 23c? April, 1831.
Messr s . Bell  & Gran t , London.—Dear  Sirs :—Our 

mutual friend, Mr. Wm. H. Thorn, has informed me that he 
*1811 has a credit for £2000, given by you in his favor with

J Messrs. Archias *& Co., to give .facilities to his busi-
ness at Marseilles. In expressing my obligations to you for 
the continuation of your friendship to this gentlemen, I take 
occasion to state, that you may consider this, as well as any 
and every other credit you may open in his favor, as being 
under my guarantee.

I am, dear sirs, your friend and servant,
M. Bruen .

To this letter the following answer was given by Bell & 
Grant:

London, 14iA June, 1831.
Matthi as  Bruen , Esq ., New York.—We are in the receipt 

of your favor of the 23d April, guarantying the credit opened 
on behalf of Mr. Wm. H. Thorn with Messrs. Archias & Co., 
of Marseilles, for £2000, for the purpose of facilitating his 
business with that place; and, moreover, desiring us to con-
sider as under your guarantee, also, all credits existing, or that 
we may hereafter open for said friend, of which we take due 
note. And we trust, that Mr. Thorn, as well as your good 
self, will have every reason to be satisfied with the confidence 
which we feel a pleasure in assigning to both of you.”

The declaration contains four counts:
1. That the plaintiffs, on the 31st of March, 1836, were 

requested by Thorn to open a credit in his favor, authorizing 
the firm of La Cave & Echicopar, of Cadiz, to draw on the 
plaintiffs to the extent of £2500. That on the 22d Novem-
ber, 1836, La C. & E. drew for £385: which was advanced on 
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the 12th February, 1837, by the plaintiffs, according to Thorn’s 
request.

2. That on the 10th of October,'1834, at the request of 
Thorn, a credit was opened in his favor, authorizing R. Ander-
son & Co., of Gibraltar, to draw for <£4000. On the 16th 
December, 1834, Anderson & Co. drew for £318 12s. Od.: 
which plaintiffs paid, 19th March, 1837.

3. That on the 15th of August, 1836, the plaintiffs opened 
a credit in favor of Thorn, authorizing Amac, Zipcey & Co., 
of Smyrna, to draw for £3500. Of this sum, the house at 
Smyrna drew £1640: which plaintiffs paid, 8th April, 1837.

4. That on the 8th March, 1837, plaintiffs opened a -credit 
to Thorn, himself, for £3500, for which amount he drew bills; 
and which were paid, 17th June, 1837.

Much other correspondence and evidence was given 
to the *jury, that need not at present be referred to; L 
but which appears in the statement of the case made out by 
the reporter, and presented to us.

The evidence being closed, the defendant prayed the Circuit 
Court to instruct the jury, as matter of law, that the letter of 
guarantee, of April 23d, 1831, was confined to credits to be 
opened to the house of Archias & Co., or other houses with 
whom Thorn might deal at Marseilles; and therefore the 
plaintiffs could not recover from the defendant, the advances 
made upon the bills of exchange given in evidence: being for 
the sums paid, as stated in the four counts of the declaration.

Thereupon the court did decide, as matter of law, “ that by 
the true construction of the said letter of guarantee, of April 
23d, 1831, the same only embraced credits which should be 
opened for account of Wm. H. Thorn to the house of Archias 
& Co., of Marseilles; and that the evidence of the other mat-
ters in this behalf proved, did not give the said letter of guar-
antee a more enlarged application. And therefore, that the 
jury ought to find a verdict for the defendant.”

The jury found accordingly: and it is this instruction of the 
court alone, that we are called upon to examine, and revise. 
Does the letter of guarantee extend to, and cover the debts of 
Wm. H. Thorn sued for? is the question. It was an engage-
ment to be executed in England, and must be construed and 
have effect, according to the laws of that country. Bank of 
the United States v. Daniel, 12 Pet., 54, 55. But it is neces-
sary to remark that the law governing the agreement is the 
same in this country and in England: had it been made 
between merchants of different states of this Union, and 
intended to be executed at home, the same rules of construc-
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tion would be adopted; and the same adjudications would 
apply.

It is insisted for the plaintiffs, that the Circuit Court erred 
in determining the question absolutely as a question of law, 
upon the construction of the letter: that it also erred in 
declaring the other circumstances did not allow of an applica- 
cation of the guarantee to the transactions in question: such 
other circumstances, being admitted, their effect on the extent 
and application of the guarantee was for the jury; and by 
deciding on their effect, as matter of law, they were withdrawn

£0-. from the jury.
-I *The letter of Bruen was an agreement to pay the 

debt of another on his making default: by the statute of 
frauds (29 Chs. 2), such agreement must be in writing, and 
signed by the party to be charged: it cannot be added to, by 
verbal evidence; nor by written either, if not signed by the 
guarantor, unless the written evidence is, by a reference in the 
letter, adopted as part of it.
' But as the statute does not prescribe the form of a binding 
agreement, it is sufficient that the natural parts of it appear 

' either expressed, or clearly to be implied: and correspondence 
and other evidence may be used to ascertain the true import 
and application of the agreement; by the aid of which extrin-
sic evidence, the proper construction may be made. Such is 
the doctrine of this court, as will be seen by reference to the 
cases of Drummond v. Prestman, 12 Wheat. 515; Douglass v. 
Reynolds, 7 Pet., 113; Lee v. Dick, 10 Id., 482.

In the present instance, the question having arisen, and con-
struction been called for, the matters referred to in the letter 
of the defendant, were considered (as circumstances attending 
the transaction), to aid the court in arriving at a proper under-
standing of the engagement: so soon as it was understood, its 
construction belonged to the court, and was “matter of law,” 
within the general rule applicable to all written instruments. 
It rested with the court to decide, whether the guarantee 
extended to, and covered the credits set forth in the declara-
tion; and was the common case of asking the court to instruct 
the jury, that the plaintiff had not proved enough to entitle 
him to recover, admitting all his evidence to be true. In 
England, the same end is attained, by moving for a nonsuit.

For the defendant it is contended: That the letter of April 
21, 1831, is a contract preceded by a recital, and that the 
engagement extends no further than the recital.

The recital introduces in direct terms, or by reference, the 
entire arrangement made between plaintiffs and Thorn, by the 
letters of the 23d of February, 1831, and March 22, 1831;
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and the words “ this credit,” in the defendant’s letter of 23d 
April, 1831, mean the first ¿£2,000; and the words “and any 
and every other credit,” mean the subsequent credits, to be 
opened under the same arrangement.

The general rule is well settled in controversies aris- । 
ing on the Construction of bonds, with conditions for L 
the performance of duties, preceded by recitals; that where 
the undertaking is general, it shall be restrained, and its obli-
gatory force limited within the recitals. The leading case is 
Arlington v. Merricke, 2 Saund., 403. It has been followed by 
many others: Liverpool Waterwork Co. v. Harpley (6 East, 
507); Wardens, ^c., v. Bostock (2 Bos. & P., 175); Leadley 
v. Evans, (2 Bing., 32); Pepin v. Cooper (2 Barn. & Aid., 431), 
are some of the principal cases affirming the rule.

Where a mercantile guarantee is preceded by a recital, defi-
nite in its terms, and to which the general words obviously 
refer, the same rule applies, of limiting the liability within 
the terms of the recital, in restraint of the general words. We 
find the courts constantly referring to the cases arising on 
bonds with conditions, for the rule of construction, and apply-
ing it to commercial guarantees; the most approved text 
writers on this subject do the same: does the engagement 
before us fall within the rule ? It recites:

“ Our mutual friend, William H. Thorn, has informed me 
that he has a credit for two thousand pounds, given by you in 
his favor with Messrs. Archias & Co., to give facilities to his 
business at Marseilles.” The agreement is: “I take occasion 
to state, that you may consider this, as well as any and every 
other credit you may open in his favor, as being under my 
guarantee.”

We are of opinion that the engagement should be construed 
as if it read—“You may consider this, credit with Archias & 
Co., as being under my guarantee: as well as, any and every 
other credit, you may open in favor of William H. Thorn with 
any and every other person, as also being under my guarantee.” 
And that therefore the first branch of the undertaking has 
reference to the recital; and that the latter part is independent 
of it. To hold otherwise, would reject the general words— 
“ as well as any and every other credit ”—as unmeaning and 
useless: the agreement having the same effect, by the con-
struction claimed for the defendant, if these words were struck 
out, as if they are left in it.

The general words, it is insisted, related to the character of 
the credit opened with Archias & Co., because it was an open 
and continuing credit, for ¿£2,000. That this appears r^ioc 
by the letters *of Thorn to Bell & Grant, and to
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Archias & Co.; which are sufficiently referred to in the recital 
of the letter to make them part thereof, and to extend it to 
the continuing credit with Archias & Co.

That the two letters of Thorn were sufficiently referred to, 
and could be read to establish the nature of the credit; and 
that it was open, we have no doubt; but their adoption was 
just as certain without the general words, as with them. The 
special reference to the recital, adopting it as explained by the 
letters, leaves the general words still without meaning unless 
the guarantee extends beyond the credit opened with Archias 
& Co.

To make a proper application of the general words, it 
becomes necessary to lay down a definite rule of construction 
applicable to them; as the authorities are in conflict, and to 
say the least, in considerable confusion, on the subject.. The 
arguments are in direct conflict.

For the plaintiffs in error (Bell & Grant), it is contended: 
“That the guarantee by letters is to be taken, in case of 
doubt, or ambiguity, on its face or otherwise, in the broadest 
sense which its language allows, and in which it has been 
acted on by the parties.” Drummonds. Priestman (12 Wheat.); 
Douglass v. Reynolds (J Pet., 113) ; Dick v. Lee (10 Pet., 
482); Mauran v. Bullus (16 Pet., 528) ; Mason v. Pritchard 
(12 East); Merle v. Wells (2 Campb., 413); Bent v. Harts-
horne (1 Met., Mass.) ; Hargreave v. Smee (6 Bing.; 10 Eng. 
Com. Law, 69) ; Mayer v. Isaac (6 Mees. & W.); and Bastow 
v. Bennet (3 Campb.), are relied on to support the construc-
tion claimed as the true one.

On part of the defendant (Bruen) it is insisted, “ That the 
apparent diversity of terms, between the recital and the 
engagement in the defendant’s letter, raises a doubt upon the 
face of the guarantee as to its true extent; and upon the 
doubt, thus raised, the construction will be in favor of the 
surety.

The following authorities are relied on to sustain the con-
struction here claimed; Pothier on Obligations, part 2, sec. 
34; Code Napoleon, art. 2011, 2015; Russell v. Clarke, 7 
Cranch, 69; 1 Mason, 336; 2 Cai. (N. Y.) Cas., 29, 49; 10 
Johns. (N. Y.), 180, 325; 8 Wend. (N. Y.), 516; 7 Id., 422; 
2 Pick. (Mass.), 234; 16 Pet., 537; 1 Stark., 192; 8 Taunt., 

224; 3 Barn. & A., 594, 595; 1 Crompt. & M., 52, 
18b-> 54; 3 Wils., 530; 1 T. R., 287; 2 So., 370; *3 East, 

484; 4 Taunt., 673; 8 Moore, 588; 1 Perry & D., 249; 10 
Ad. & EL, 30.

The adjudged cases referred to, giving a construction to 
bonds with conditions, and contracts made directly between 
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debtor and creditor, afford little aid in arriving at the true 
understanding of a commercial guarantee. Bonds, &c., are 
entered into with caution, and often after taking legal advice; 
they contain the entire contract, beyond which the courts 
rarely look for circumstances to aid in their construction. 
And if there be sureties bound by them, and the meaning is 
doubtful, the construction is restricted, and made most favora-
ble to the sureties. Such is the result of the authorities cited 
for the defendant.

On the other hand: letters of guarantee are (usually) writ-
ten by merchants; rarely with caution, and scarcely ever with 
precision; they refer in most cases, as in the present, to vari-
ous circumstances, and extensive commercial dealings, in the 
briefest, and most casual manner, without any regard to form; 
leaving much to inference, and their meaning open to ascer-
tainment from extrinsic circumstances, and facts accompany-
ing the transaction: without referring to which, they could 
rarely be properly understood by merchants, or by courts of 
justice. The attempt, therefore, to bring them to a standard 
of construction, founded on principles neither known or 
regarded by the writers, could not do otherwise than produce 
confusion. Such has been the consequence of the attempt to 
subject this description of commercial engagement to the 
same rules of interpretation applicable to bonds and similar 
precise contracts. Of the fallacy of which attempt, the inves-
tigation of this cause has furnished a striking and instructive 
instance. These are considerations applicable to both of the 
arguments.

The construction contended for as the true one on part of 
the plaintiffs, is, that the letter of the defendant must be 
taken in the broadest sense which its language allows; there-
by, to widen its application. To assert this as a general prin-
ciple, would so often and so surely violate the intention of 
the guarantor, that it is rejected. We think the court should 
adopt the construction which, under all the circumstances of 
the case, ascribes the most reasonable, probable, and natural 
conduct to the parties. In the language of this court, #-¡017-1 
in Douglass v. Reynolds, 7 Pet. 122, *“ Every instru- J 
ment of this sort ought to receive a fair and reasonable inter-
pretation according to the true import of its terms. It being 
an engagement for the debt of another, there is certainly no 
reason for giving it an expanded signification, or liberal con-
struction beyond the fair import of the terms.” Or, it is, “to 
be construed according to what is fairly to be presumed to 
nave been the understanding of the parties, without any strict 
technical nicety; ” as declared in Dick v. Lee, 10 Pet., 493.
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The presumption is of course to be ascertained from the 
facts and circumstances accompanying the entire transaction. 
We hold these to be the proper rules of interpretation, appli-
cable to the letter before us.

The general words not being restricted by the recital, they 
fairly import that Matthias Bruen was bound to Bell & Grant 
for the credits they opened in favor of William H. Thorn with 
Archias & Co.: and for the credits also, they opened in favor 
of Thorn, with any and every other person; covering those 
set forth in the three first counts in the declaration: and we 
think that the Circuit Court erred, by instructing the jury to 
the contrary.

Whether the guarantee covered the credit extended to Thorn 
himself, directly, it is not thought necessary to inquire, as no 
argument was founded on such an assumption; Thorn, who 
was introduced as a witness in the Circuit Court by the plain-
tiffs, on his cross-examination declared, that the <£3,500, men-
tioned in the last count in the declaration, “ had no relation 
whatever to the guarantee of the defendant: ” it being under 
the guarantee of a different person.

It was insisted also: That when Thorn failed, and the deal-
ings between him and the plaintiffs ceased, they were bound 
to notify the guarantor of the existence of the debts due 
them by Thorn, and for which Bruen was held liable, in a 
reasonable time after the dealings ceased: that Thorn failed 
April 10th, 1837, and the notice was not given until Decem-
ber 31st, 1838 the debts sued for in the three first counts of 
the declaration being then due: therefore the notice was too 
late, and the defendant discharged.

The record shows that this ground of defence was not 
brought to the consideration of the Circuit Court: we do not 
therefore feel ourselves at liberty to express any opinion upon 
#1 the question.

J *Again it is insisted: The original arrangement made 
between the plaintiffs and Thorn, in March, 1831, was subse-
quently, in the spring of 1834, abandoned and deserted; and 
in the autumn following, a new and inconsistent one, enlarging 
the credits to be given, and diminishing the security, was 
made, rendering notice to the defendant necessary, but to 
which no notice could have given legal effect to charge the 
defendant for subsequent credits.

To this, and all other questions raised here, on which the 
ccurt below was not called to express any opinion, we can 
only give the same answer, given to the next preceding sup-
posed ground of defence.



JANUARY TERM, 1843. 188

Cartwright v. Howe et al.

It is ordered, that the judgment of the Circuit Court be 
reversed, and the cause remanded for another trial thereof.

or der .
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
southern district of New York, and was argued by counsel- 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be and the same is hereby reversed, with costs; and 
that this cause be and the same is hereby remanded to the 
said Circuit Court, with directions to award, a venire facias de 
novo.

Elizab eth  R. Cartwr igh t , plai nti ff  in  error , v . Alex -
and er  T. Howe , Georg e F. Richa rds , and  William  
Rich ard s , defen da nts .

This  cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Columbia, holden in and for the county of Wash-
ington, and it having been stated by Mr. Bradley, of counsel 
for the defendant in error, that the matters in controversy had 
been agreed and settled between the parties, to which Mr. R. 
J. Brent, of counsel for the plaintiff in error, assented; it is 
thereupon now here ordered and adjudged by this court that 
this cause be and the same is hereby dismissed, with costs.
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*Isaa c S. Bowm an  an d George  W. S. Bowm an , ----- 
Brin ker  and  Mar y , his  wife , for merl y  Mary  Bow -
man , and  Rebecca  Bowman , by  said  Isaa c  S. an d  
George  W. S. Bowm an , their  next  fri end , the  sai d  
Mary  an d Rebec ca  being  in fa nts  under  twenty - 
one  YEARS OF AGE, AND ALBERT T. BURNLEY, APEL- 
lants , v. Athan as iu s Wathen , and  the  Mayor  and  
Commo n  Coun cil  of  the  City  of  Jeff ers onvil le .

The doctrine laid down by Lord Camden, in the case of Smith v. Clay, 3 
Brown’s Ch. Rep. in note, examined and confirmed, viz., “ That a court of 
equity, which never is active in relief against conscience or public con-
venience, has always refused its aid to stale demands, where the party has 
slept upon his rights for a great length of time. Nothing can call forth this 
court into activity but conscience, good faith, and reasonable diligence. 
Where these are wanting, the court is passive and does nothing; laches and 
neglect are always discountenanced; and therefore, from the beginning of 
this jurisdiction, there was always a limitation of suit in this court.” 1

Also the doctrine laid down by Lord Redesdale, in Jlovenden v. Lord Annes- 
ley, 2 Sch. & L., 636, “that every new right of action, in equity, that ac-
crues to a party, whatever it may be, must be acted upon at the utmost 
within twenty years.” 2

And though the claimant may have been embarrasses by the frauds of others, 
or distressed, it is not sufficient to take the case out of the rule.3

The doctrine has also been ruled by this court, and should now be regarded as 
the settled law. • ...

Ih this case, the complainants have so long slept upon their rights that this 
court must remain passive, and can do nothing; and this is equally true, 

. whether they knew of an adverse possession, or through negligence and a 
failure to look after their interests, permitted the title of another to grow 
into full maturity.4

Thi s  was an appeal from the Circuit Court of the United 
States for the district of Indiana, sitting as a court of equity.

1 Applied . Maxwell v. Kennedy, successfully concealed by the trustee 
8 How., 222. Foll owe d . Wagner from the knowledge of the cestui que 
v. Baird, 7 How., 234. See also Ken- trust, followed. Badger n . Badger, 2 
nedy v. Georgia State Bank, 8 Id., Wall., 87, 92.
586; De Lane v. Moore, 14 Id., 253. 3 A fraudulent sale took place Jan.

2 The dicta of Lord Erskine, that 1, 1836, but the fraud was not discov- 
“no length of time can prevent the ered until January, 1840. A bill for 
unkennelling of a fraud,” and of Lord relief filed July 23d, 1841, was held 
Northington, in Alden v. Gregory, 2 not barred by lapse of time. Veazie 
Eden., 285: “The next question is, v. Williams, 8 How., 134, 158. But 
in effect, whether delay will purge a a court of equity applies the rule or 

, fraud? Never—while I sit here! Every laches according to its own ideas ot 
delay adds to its injustice and multi- right and justice. Every case is gov- 
plies its oppression,” controlled and erned chiefly by its own circumstances, 
limited; and the rule laid down by Whether the time the negligence has 
Story , J. in Prevost v. Gratz, 6 subsisted is sufficient to make it eiiect- 
Wheat., 481, that where an attempt is ual is a question to be resolved by the 
made to establish a stale trust on the sound discretion of the court. 
ground of fraud or concealment: v. County of Buena Vista,5 Otto, iw. 
(1) The trust must be clearly estab- 4 See notes to McKmght v. lay tor, 
lished, and (2) The facts must be ante, *161.
shown to have been fraudulently and
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The facts are fully stated in the opinion of the court, and 
also the authorities referred to in the argument. It is unneces-
sary to repeat either.

Crittenden and Test, for the appellants.
Berrien and Legaré, attorney-general, for the appellees.

Mr. Justice DANIEL delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the 

United States for the seventh circuit and district of Indiana. 
The complainants in the Circuit Court, the appellants r^-inn 
here, filed their *bill in the year 1840. It is alleged *- 
and shown, that with the exception of Albert T. Burnley, 
who is a citizen of Kentucky, the complainants are citizens of 
Virginia, and heirs and devisees of Isaac Bowman, deceased, 
who was an officer in the Virginia regiment, known as the 
Illinois regiment. That in the division and allotment of the 
lands appropriated by the state of Virginia for compensating 
the officers and soldiers of this regiment, a tract of land of 
five hundred acres on the Ohio river, within the county of 
Clarke, in the then territory and now state of Indiana, was, in 
1786, allotted and conveyed to said Isaac Bowman, for his 
services in the regiment above mentioned. That Bowman, 
being seised in fee of this land, afterwards, in March, 1802, 
by a power of attorney under his hand and seal, constituted 
one John Gwathney, his attorney in fact, with full authority 
to lay off a town on the same, beginning at the lower part 
thereof on the river, and to contain one hundred and fifty 
acres of land. That by this instrument Gwathney was author-
ized to lay off the town in any manner he might prefer; to 
convey the title to the land forming the site thereof to proper 
trustees; to sell the lots on whatever credit he might think 
proper, and to do every other act which might be necessary 
for carrying into effect the powers with which the said agent 
was vested. That Gwathney proceeded to lay off the one 
hundred and fifty acres of land, to divide them into lots and 
streets for a town to be called Jeffersonville; reserving two 
acres for a public square, and certain lots for the benefit 
of his principal; designating also a portion of land on the 
margin of the river as a common. That he likewise caused a 
map or plan of the town to be made and recorded. This plan is 
made an exhibit in the cause. That, having laid off the town, 
Gwathney, on the 23d of June, 1802, by indenture, and for 
the consideration of five shillings therein expressed, conveyed 
to Marston G. Clarke and others, as trustees of Jeffersonville, 
the one hundred and fifty acres of land in conformity with 
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the plan adopted; reserving to himself, as attorney for Bow-
man, the exclusive right of applying the money to arise from 
sales of the lots; the right also to have and use for and on 
behalf of Bowman, “whatever right he may now hold as pro-
prietor, to the establishment of one or more ferries.” It does 
not appear that Bowman was ever on the land after its allot- 
*.<ment to him; he continued to reside in Virginia,

J *where he died in the year 1826, having previously 
made and published his last will, whereby he devised, among 
other property, the ferry-right mentioned in the deed from 
Gwathney to the trustees of the town of Jeffersonville. That 
the devisees of Bowman, to whom were assigned his lands in 
Indiana and Kentucky, on the 11th of May, 1839, by deed, 
and for the consideration therein expressed of $20,000, con-
veyed these lands, together with the ferry-rights above men-
tioned to the complainant, Burnley, and have united with him 
in the institution of this suit.

As early as the 12th of October, 1802, little more than 
three months after the conveyance from Gwathney to the 
trustees of Jeffersonville, a license was granted by the terri-
torial government of Indiana to Marston G. Clarke, one of the 
persons named as trustees of the town, to keep a ferry across 
the Ohio river from the town above mentioned. On the 2d 
day of July, 1807, a similar license was granted by the same 
government to one Joseph Bowman. In the month of Decem-
ber, 1822, one George White, having previously purchased the 
interest of Clarke, and of others claiming under Clarke, the 
legislature of the state of Indiana passed an act confirming to 
him the right to keep a ferry from Jeffersonville to the oppo-
site shore of the Ohio.

These acts of the territorial and state governments were 
public and notorious; were parts of the recorded history of 
the country; the rights they purported to convey were such 
as could not be secretly enjoyed, and they appear to have been 
uninterruptedly exercised by the grantees. The three several 
ferries granted have been united, and have been transferred 
by purchase to the defendant, Wathen, conjointly with others, 
who are non-residents of the state of Indiana; and these pur- 

r chasers, deriving title from the original grantees, have, from 
the commencement of their interest, exercised an ownership 
separately from, and independently of, either Bowman or the 
complainants, and exempt from any assertion of title by any 
of them, until the institution of this suit; showing an use 
and enjoyment of this ferry, for the space of thirty-eight years 
from the date of the grant to Clarke, and of twenty years 
from the confirmation by the legislature of the license to White.
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The complainants, alleging that the Mayor and Common 
Council of Jeffersonville, as successors of the original 
trustees of the *town of Jeffersonville, hold the equit- 
able estate in the ferry for the benefit of the heirs and devi-
sees of Bowman, made the corporation joint defendants with 
Wathen to their bill; and prayed that the latter might be 
enjoined from using the ferry; that he might render an ac-
count of the profits thereof, and that general relief might be 
decreed them.

The answer of the defendant, Wathen, repels the claim of 
the complainants to the ferry, as having any foundation on 
the alleged reservation in the deed from Gwathney, or on any 
exception out of the estate passed to the grantees by that 
deed; relies upon the validity of the grants made by the ter-
ritorial and state governments; upon the long and uninter-
rupted use and enjoyment of the ferry under those grants, 
and upon the position of the defendant as a purchaser with-
out notice.

The corporation of Jeffersonville deny that they were cre-
ated a corporation by the deed from Gwathney, or that they 
are successors of the trustees appointed by that deed; and 
they claim their corporate character and powers from the 
authority of the legislature alone; they deny any riparian or 
ferry privileges as belonging to the complainants in virtue of 
the deed from Gwathney, and disclaim any part in the contro-
versy between the complainants and Wathen.

Upon the hearing, the Circuit Court dismissed the bill with 
costs.

In the examination of this cause by the Circuit Court, and 
in its discussion here, an extensive range of inquiry has been 
opened, embracing questions upon the operation of that clause 
in the deed from Gwathney to the trustees of Jeffersonville, 
which relates to the ferry-rights claimed, as forming either a 
reservation or an exception according to the principles of the 
common law, and as affected, therefore, by the presence or 
absence of words of perpetuity: also upon the connection of 
these rights with, and their dependence upon, riparian owner-
ship, and upon the necessity for their separation from the sov-
ereign or eminent domain, to permit of their exercise by pri-
vate persons. These are topics, however, which this court 
regard as beside the real merits of the present controversy, or 
as superseded by the true principles upon which it ought to 
be settled. The real question involved touches neither the defi-
nition of ferry privileges nor the modes of their enjoy- qq 
ment; *but relates exclusively to the propriety of inter- L 
fering, at the instance of the complainants below, with those

Vol . i.~-12 177



193 SUPREME COURT.

Bowman et al. ». Wathen et al.

rights as they now are and have been enjoyed by the defend-
ants, and of transferring such rights and enjoyment to the 
complainants themselves. The complainants are invoking the 
aid of a court of equity: if they have perfect rights, proper 
for the cognizance of a different forum, they can have no 
standing here; if, on the contrary, they require the interposi-
tion of this court, they must stand or fall upon the settled 
principles which govern its action. The frequency and explic-
itness with which those principles have been announced by 
this and other tribunals, would seem to dispense with any 
necessity for their repetition, and to impart somewhat the 
appearance of triteness to their recapitulation. They have 
been imbodied by Lord Camden, with a succinctness, and at 
the same time with a comprehensiveness, compressing within 
a few sentences almost a system of equity jurisprudence, when 
he declared, in Smith v. Clay, 3 Bro. Ch., in note, “ that a court 
of equity, which never is active in relief against conscience or 
public convenience, has always refused its aid to stale demands, 
where the party has slept upon his rights for a great length of 
time. Nothing can call forth this court into activity but con-
science, good faith, and reasonable diligence. Where these 
are wanting, the court is passive and does nothing; laches and 
neglect are always discountenanced, and, therefore, from the 
beginning of this jurisdiction, there was always a limitation 
of suit in this court.” In a case very often referred to, Hov- 
enden v. Lord Annesley, 2 Sch. & Lef., Lord Redesdale (page 
636) lays it down as what he calls the common law of courts of 
equity, “ that every new right of action in equity that accrues 
to a party, whatever it may be, must be acted upon, at the 
utmost, within twenty years.” Hercy v. Dinwoody, 4 Bro. 
Ch., 257, was a case wherein the statute of limitations could 
not directly apply, for there had been a decree for an account 
that had not been proceeded in with effect; it was a case, 
therefore, in which the court proceeded according to its dis-
cretion, and not by any analogy with the statute of limitations; 
Lord Alvanley, in deciding this case, puts it upon the ground 
of public policy, and would not permit the account to be car-
ried on, because the party who would otherwise have been 
*1041 entitled to it, had been guilty of such laches *as to

-* render it impossible to settle the account accurately. 
In the case already mentioned of Hovenden v. Lord Annesley, 
Lord Redesdale strikingly illustrates the force and inflexi-
bility of the principle on which he had been insisting, when 
he adverts to and disallows the circumstances adduced and 
relied on to modify the operation of that principle. After 
declaring that lapse of time, independently of the statute, 
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would conclude the party in default, he proceeds to remark, 
that “it never can be a sound discretion in the court to give 
relief to a person who has slept upon his rights for such a 
lapse of time; for though it is said, and truly, that the plain-
tiffs in this suit and those under whom they claim were per-
sons embarrassed by the frauds of others, yet the court cannot 
act upon such circumstances. If it ’did, there would be an 
end of all limitation of actions in the cases of distressed per-
sons ; for if relief might be given after twenty years on the 
ground of distress, so might it after thirty, forty, or fifty; 
there would be no limitation whatever, and property would be 
thrown into confusion.” So Sir William Grant, in the case of 
Beckford and others v. Wade, 17 Ves., 87, declares that “courts 
of equity by their own rules, independently of any statutes of 
limitation, give great effect to length of time, and they refer 
frequently to the statutes of limitation, for no other purpose 
than as furnishing a convenient measure for the length of time 
that ought to operate as a bar in equity of any particular 
demand.”

This doctrine of an equitable bar by lapse .of time, so dis-
tinctly announced by the chancellors of England and Ireland, 
has been ruled with equal force by this tribunal in the cases 
of Prevost v. Gratz, 6 Wheat., 481; of Hughes v. Edwards, 
9 Wheat., 489; of Miller’s heirs v. McIntyre, 6 Pet., 61; and 
of Piatt v. Vattier et al., 9 Pet., 405. It should now be 
regarded as settled law in this court.

Can the pretensions of these complainants bear-examination 
by the standard which this rule ordains ? The town of Jeffer-
sonville was established, by the agent of the original proprie-
tor of the siter on which it stands, in June, 1802. The first 
ferry was granted by the territorial government in October, 
1802; a period almost coeval with the creation of the town 
itself. This grant (like every other for a similar purpose men-
tioned in the record) was made in no union or connec- 
tion of interests with the original *proprietor of the L 
lands, but in a wholly separate and distinct interest. It is 
proved that the agent of the original proprietor resided in the 
immediate neighborhood. He may be presumed, from his 
agency in laying off and selling the lots, to have been famil-
iar with the localities of the place and with the interests and 
pursuits of the occupants. He is shown to have had knowl-
edge of the existence of a ferry at the place, and to have 
availed himself of its accommodation like other passengers. 
The use of this separate and independent ferry-right has 
existed from the first grant to the institution of this suit, for 
a period of thirty-eight years, without an intimation, during 
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this interval, of a right in the complainants or in those from 
whom they deduce title. Throughout all this time, the hold-
ers of this ferry, with a feeling of security which circum-
stances were well calculated to inspire, have bestowed their 
care and their means upon an enterprise to which they were 
prompted, no doubt, by.considerations of profit, but one not 
the less useful or laudable, nor less entitled to protection for 
that reason: an undertaking highly promotive of public advan-
tage. Can these defendants, under circumstances such as are 
here enumerated, and consistently with the principles of this 
court, be now arrested in this enterprise? and this at the 
instance of persons who may in some sense be regarded as 
having prompted them to it, if not by express invitation or by 
the connivance of their agent, yet by their own long abandon-
ment of whatever interest in the subject they may once have, 
possessed? Such a proceeding would not accord with the 
maxims of a court “which is never active to give relief 
against conscience or public convenience,” or “to a party 
who has slept upon his rights; ” a court which “ nothing can 
call forth into activity but conscience, good faith, and reason-
able diligence.” In this instance the complainants have slept, 
long slept upon their rights; by their want of reasonable dili-
gence, others have been induced to embark in an undertaking 
against which these complainants had power to warn them; 
with respect to these parties, therefore, this court must remain 
passive, and can do nothing.

It was insisted in the argument for the complainants, that 
Bowman, the ancestor, having remained in Virginia until his 
death in 1826, never had knowledge of an intrusion upon his 
*1961 ferry-rights; and that without such knowledge, no pre-

1 J sumption on the score *either of neglect or acquies-
cence could be allowed against him. In the first place, with 
regard to the fact of ignorance here assumed, this cannot be 
admitted, because it is proved that Gwathney, the agent, 
resided in the immediate neighborhood, that from his agency 
in laying off and selling the lots, he was necessarily connected 
with the affairs of the town; and it is shown, beyond ques-
tion, that he had knowledge of the existence of the ferry, and 
had actually used it at an early period after its establishment, 
though the precise time when, is not ascertained. Let it be 
conceded, however, that Bowman and his family omitted to 
inform themselves of the right set up to this ferry by others; 
it is not perceived how such a concession would strengthen 
the claim of the complainants, or impair the title of the 
defendant, as accruing from lapse of time. The defendant, 
or his grantors, did not enter under Bowman, nor in subor-
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dination to any title of his; they have always claimed under 
grants from a wholly different authority, and adversely to 
Bowman and to every one else. If Bowman, by negligence, 
or by a failure to look after and protect his own interests, per-
mit the title of another to grow into full maturity, he thereby 
recognizes the force of the principle of the bar by lapse of 
time, which creates a title as complete in equity as would be 
imparted by an express conveyance. This conclusion follows 
by regular deduction from all the authorities upon this doc-
trine of lapse of time, and is established by the express lan-
guage of this court in the case of Boon v. Chiles, 10 Pet., 223, 
where, in speaking of one whose acts may make him a trustee 
by implication, it holds this language: “ His possession ena-
bles him to have at least the same protection as that of a direct 
trustee, who, to the plaintiff’s knowledge, disavows the trust, 
and holds adversely; as to whom the time runs from the dis-
avowal; because his possession from thenceforth is adverse. 
The possession of the land is notice of a claim to it by the 
possessor (Sugd. Vend. 753), if not held by a contract or pur-
chase ; it is from its inception adverse to all the world, and in 
twenty years bars the owner in law and in equity.” In con-
formity with this doctrine is the decision in Buchannon and 
others v. Upshaw, made during the present term of this court.1

We consider the pretensions of the complainants below, the 
appellants here, to be, upon every correct view, within 
the operation *of the equitable bar by lapse of time: ■- 
we hold, therefore, that the Circuit Court properly dismissed 
their bill, and we accordingly affirm the decree of that court.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
district of Indiana, and was argued by counsel. On considera-
tion whereof, it is now here ordered and decreed by this court, 
that the decree of the said Circuit Court in this cause be and 
the same is hereby affirmed, with costs.

1 Ante, *56.
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Thom as  E. Ellis , Jonath an  M. Hill , Danie l  Roper , 
and  T. B. Bethea , Plain tiff s in  erro r , v . Thomas  
Jon es , Admi ni stra tor  of  Montr avi lle  D. Taylo r , 
DECEASED.

The law of the State of Alabama, passed in 1821, c. 26, s. 5, which authorizes 
securities to require of the creditor forthwith to put the bond, &c. in suit, 
against the principal, and absolves the security unless the creditor com-
mences suit and uses due diligence to collect the debt from the principal, 
does not include a case where the parties (principal and security) unite in a 
joint and several sealed bill.1

Thi s  case was brought up by writ of error from the Circuit 
Court of the United. States for the southern district of Ala-
bama.

On the 16th of January, 1837, the plaintiffs in error exe-
cuted the following bill:

$5,000. Wilcox C. H, Ala., January 16, 1837. ,
Twelve months after date, we or either of us promise to pay

1 Where the principal debtor is in show that legal grounds for attach- 
failing circumstances, the surety can- ment existed. Thompson v. Robinson, 
not discharge himself, at law, by noti- 34 Ark., 44.
fying the creditor to proceed to en- The notice must be a clear and ex-
force his demand ; his remedy in such plicit demand to bring suit. Denick 
a case is in equity. Dennis v. Rider, v. Hubbard, 27 Hun. (N. Y.), 347.
2 McLean, 451; Marsh v. Dunckel, 25 A notice that the surety wishes the 
Hun. (N. Y.), 167. And see Harris creditor to proceed to collect his debt, 
v. Newell, 42 Wis., 687. Nor is the or have it arranged in some way, and 
surety discharged where the principal that he “does not wish” to remain 
debtor has not resided in the state bound any longer, is not a sufficient 
since the giving of the notice. Conk- notice. Raker n . Kellogg, 29 Ohio 
Un v. Conklin, 54 Ind., 289. St., 663. A notice to “proceed at

Where notice to sue the principal once to collect the note,” coupled 
debtor is given after the debt is due, with an averment of the principal 
and the debtor is then solvent, the debtor’s solvency at the time—held a 
neglect of the creditor to comply with sufficient notice. Franklin v. Frank- 
the notice, does not, at common law, Un, 71 Ind., 573. The notice must be 
discharge the surety, even though the in writing and given after the cause 
principal debtor afterwards becomes of action is complete. Imming n . 
insolvent. Findley v. Hill, 8 Oreg., Fiedler, 8 Bradw. (Ill.), 256. Contra 
247. as to writing, Keirn v. Andrews, 59

A surety on a note held not dis- Miss., 39.
charged by the holder’s neglect to The mailing a postal card to the 
comply with his request to file claim creditor, on which a proper notice was 
under a trust deed executed by the written,—held sufficient though there 
maker, who shortly afterwards became was no evidence of its receipt by the 
insolvent. Miller v. Knight, 1 Baxt. creditor. Vancil v. Hagler, 27 Kan., 
(Tenn.), 127 ; S. C. 6 Id., 503. 407.

Where a surety defends on the As to the sufficiency of the service 
ground that the creditor failed to at- of the notice upon the creditor, see 
tach the property of the principal pur- McCoy v. Lockwood, 71 Ind., 319. 
suant to a notice so to do, he must 
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Montraville D. Taylor, or bearer, the sum of five thousand 
dollars, value received of him, as witness our hands and seals.

Tho ma s E. Ellis , [l . s .] 
Jon atha n  M. Hill , [l . s .] 
D. Roper , [l . s .]
T. B. Bethea , [l . s .]

At some time after the date and delivery of the above bill, 
Taylor, the obligee, died intestate, and Thomas Jones, a citi-
zen of the state of North Carolina, became his administrator.

*In November, 1839, Jones brought suit against all r^ino 
the obligors in the Circuit Court of the United States 
for the southern district of Alabama. The defendants were 
returned “ not found; ” but the suit being renewed to March 
term, 1840, they were all served with process except Hill, who 
was never reached.

Bethea and Roper severed in their pleas from Ellis. The 
latter pleaded usury, and that he had only received $4,000 for 
the bill. Bethea and Roper pleaded that they were only sure-
ties, but their plea not being sustained, a jury w’as empan- 
nelled, who found a verdict against the whole three, for $4,000. 
As far as Ellis was concerned, there was no appeal, and the 
only question before this court was upon the validity of the 
pleas of Bethea and Roper.

In order to understand these pleas, it is necessary to refer 
to the laws of Alabama.

The act of 1821, c. 26, s. 5 (found in Aikin’s Digest, 2d ed., 
title “ Securities,” s. 6, p. 385), is as follows:

“When any person or persons shall become bound as 
security or securities, by bond, bill, or note, for the payment 
of money or any other article, and shall apprehend that his 
or their principal or principals is or are likely to become insol-
vent, or to migrate from this state without previously discharg-
ing any such bond, bill, or note, it shall be lawful for such 
security or securities in every such case (provided an action 
shall have accrued on such bond, bill, or note), to require, by 
notice in writing, of his or their creditor- or creditors, forth-
with to put the bond, bill, or note, by which he or they may 
be bound as security or securities, as aforesaid, in suit; and 
unless the creditor or creditors so required to put such bond, 
bill, or note in suit, shall in a reasonable time commence an 
action on such bond, bill, or note, and proceed with due dili-
gence in the ordinary course of law, to recover judgment for, 
and by execution to make, the amount due by such bond, bill, 
or note, the creditor or creditors, so failing to comply with 
the requisition of such security or securities, shall thereby
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forfeit the right which he or they otherwise would have had, 
to demand and receive of such security or securities, the 
amount which may be due by such bond, bill, or note.”

Bethea and Roper filed two pleas; the first of which alleged 
that they were sureties; that Ellis alone received the consid- 
*1 qch  erafi°n f°r the bill; that the intestate knew this; that

J until the------ *day of-- , 1839, Ellis was solvent, 
in good credit, and had property sufficient to pay the debt; 
that on the -----  day of July, 1838, in the lifetime of the
intestate, they gave notice that he was required to institute 
suit against Ellis; that by reasonable diligence, he could have 
collected the debt from the principal; that the intestate did 
not and would not prosecute his demand within a reasonable 
time thereafter, but did not sue until the commencement of 
this suit; and that Ellis had become insolvent.

The second plea stated the same, in substance, with the 
addition that the notice, given to the intestate requiring him 
to sue, was in writing.

To these pleas a replication was put in, averring, that in 
the single bill sealed with the seals of the defendants, Bethea 
and Roper did, jointly and severally with the said Ellis, prom-
ise to pay; and’thereby admitted themselves as principals in 
the said note; and that they ought not to be permitted to 
aver that they are sureties and not principals, nor that they 
had no interest in the consideration thereof, because of the 
admission and promise in the bill aforesaid.

To this replication there was a demurrer, and a joinder in 
demurrer.

The judgment of the court was, that the replication was 
sufficient in law, and that the demurrer should be overruled; 
from which judgment Bethea and Roper brought the case up, 
by writ of error.

R. Johnson, for the plaintiffs in error.
Jones, for the appellee.

Johnson’s point was, that the law of Alabama authorizes 
such a defence as was made by the plea, without regard to the 
form which the obligation sued upon may assume, when, in 
fact, the relation of principal and security exists; or, at least, 
so allows it, if such fact is known to the creditor.

It is averred in the pleadings, that the intestate knew that 
they were sureties, and that they gave notice to the adminis-
trator to proceed against the principal, which notice was given 
in writing. In 1 Stew., 11, the plea was the same as in this 
case; replication that the notice was not in writing; on 
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demurrer, decided in favor of the defendant. 4 Port., 232, is 
supposed *to overrule the above, but it is shown not to r^onn 
do so by 9 Port., 334. L

The statute is a cumulative remedy, and it is therefore only 
necessary to aver the facts,neglect and insolvency. The law 

• is the same in New York. See 13 Johns. (N. Y.), 174.
As to the second plea: The statute (Aikin’s Dig. of Laws 

of Alabama) requires three things.
1. There shall be a note, &c., for the payment of money.
2. That notice shall be given to the holder.
3. That there must be a neglect on his part.
It is admitted here that the pleas contain all these aver-

ments, but the replication says that the obligation being joint 
and several, all were principals; and the question is, whether, 
the instrument being under seal, the fact of suretiship can be 
inquired into. Is the statute applicable to cases where the 
fact of suretiship does not appear on the face of the instru-
ment?

General rule is, that parol evidence is not admissible to 
vary written contract; but there are exceptions, one of which 
is, where two parties are bound, but one is only surety. 2 
Stark, (ed. of 1834), p. 773, title “Surety.” This being the 
law, the act did not intend to shut it out, for it meant to bene-
fit the surety, and not the creditor. The first, second, and 
third sections all show this. By the act of 1811, c. 1, s. 2 
(same Digest, 164), parol evidence must be admitted, or the 
sheriff could not comply with the act. See also act of 1827, 
c. 27. The cases sustain this. 1 Stew.; 13 Johns. (N. Y., 
above cited); 5 Port., 443; and 3 Stew., 9, 160.

Jones, for appellee, maintained, that the replication, though 
but a re-averment of what sufficiently appears in the declara-
tion and on the face of the cause of action itself, was a good 
answer to the plea, and was properly sustained on demurrer: 
that the plea itself was bad on general demurrer, and he was, 
for that reason, entitled to judgment on the demurrer.

Case in 13 Johnson stands on special ground; the holder of 
the note had promised to sue the principal. King v. Baldwin, 
2 Johns. (N. Y.), Ch., 552, 554, lays down the rule with great 
clearness, that if the creditor gives time to principal by a posi-
tive act, it discharges the surety. But it must be by a r#nni 
positive act. See 10 *Pet., 257; 3 Wheat., 520; 7 L U± 
Pet., 126. Plea defective, because does not say for how long 
a time the creditor neglected to sue principal; what is reason-
able time is a question of law, and the time must be stated.

Law says where a person is bound as surety: but this case 
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is not so; he is bound as principal. Starkie refers to the case 
of co-obligors, and not that of obligee against obligor. The 
case in 9 Porter is where one was bound expressly as surety. 
Statute is a penal one.

Johnson, in reply.
13 Johnson only reaffirms 7 Johnson, which carried out the 

English doctrine. 13 Johnson cited with approbation in 
Sprigg v. Bank of Mount Pleasant, 10 Pet., 266. Statute not 
penal, but remedial. In 1811 began to protect surety, but did 
not carry it far enough. They substituted a legal presump-
tion of mischief for actual proof, by making notice conclu-
sive. Nothing in the act to require suretiship to be apparent 
on the face of the instrument. It is admitted that after 
surety has paid the debt, he may enter up judgment against 
the principal; did legislature then intend surety to be sued 
before he should have any relief? In Alabama, all contracts 
are several as well as joint, and therefore all would be shut 
out.

Not an open question, 3 Stew., 9, 160; in 1830 where a bill 
of surety was dismissed, because he had a defence at law by 
giving notice to the creditor and did not avail himself of it. 
9 Port, says statute is a cumulative remedy.

Jones refers the court to United States v. Bradley, 5 Pet., 
264.

The court being equally divided, the judgment of the court 
below was affirmed.

ORDER •

This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the southern 
district of Alabama, and was argued by counsel. On consid-
eration whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this 
cause be and the same is hereby affirmed, with costs and dam-
ages at the rate of six per centum per annum.
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* Willi am  T. Mc Clurg , John  C. Par ry , an d  Enoc h  J. 
Hig by , Part ner s , doin g  bus in ess  under  the  firm  of  
Mc Clurg , Parr y , and  Hig by , Assi gnees  of  James  
Harley , Plai nti ffs  in  erro r , v . Lawr enc e King s -
land , Isaa c  Lightn er , and  James  Cudd y , Par tner s , 
DOING BUSINESS UNDER THE FIRM OF KlNGSLAND, LlGHT- 
ner , an d  Cudd y , Defen dan ts .

If a person employed in the manufactory of another, while receiving wages, 
makes experiments at the expense and in the manufactory of his employer; 
has his wages increased in consequence of the useful result of the experi-
ments ; makes the article invented and permits his employer to use it, no 
compensation for its use being paid or demanded; and then obtains a patent, 
these facts will justify the presumption of a license to use the invention.1

Such an unmolested and notorious use of the invention prior to the applica-
tion for a patent, will bring the case within the provisions of the 7th section 
of the act of 1839, c. 88.2

The assignees of a patent-right take it subject to the legal consequences of the 
previous acts of the patentee.

The 14th and 15th sections of the act of 1836, c. 357, prescribe the rules which 
must govern on the trial of actions for the violation of patent-rights; and 
these sections are operative, so far as they are applicable, notwithstanding 
the patent may have been granted before the passage of the act of 1836.

The words, “any newly invented machine, manufacture, or composition of 
matter,” in the 7th section of the act of 1839, have the same meaning as 
“invention,” or “ thing patented.”8

This  case was brought up by writ of error from the Circuit 
Court of the United States for the western district of Penn-
sylvania.

The facts are sufficiently stated in the opinion of the court.
The bill of exceptions which was taken on the trial below 

was as follows:
And the plaintiff thereupon excepted to certain parts of the 

instructions so given by the court to the jury, which instruc-
tions so excepted to are hereinafter set forth, to wit:

“ It has, however, been urged by the plaintiff’s counsel that 
the right to the continued use is restricted to the 4 specific

* Comme nte d  on  and  exp laine d , factory, see Rubber Co. v. Goodyear, 
Pierson v. Eagle Screw Co., 3 Story, 9 Wall., 788.
402,405,409. Foll owe d . Egbert v. 2 Applie d . Cons. Fruit Jar Co. v. 
Lippman, 14 Otto, 336, 344; Henry v. Wright, 4 Otto, 94. Cite d . Wilkins 
Providence Tool Co., 3 Bann. & A., v. Spafford, 3 Bann. & A., 278.
514. Cit ed . Manning v. Cape Ann 8 Rel ied  on , in dissenting opinion, 
Isinglass, &c., Co., 4 Bann. & A., 614; Wilson v. Rousseau, 4 How., 698. 
Perkins v. Nashua Card, <&c., Co., 5 Cite d . Andrews v. Carman, 2 Bann.

396* & A. 282. See O’Reilly v. Morse, 15,
Whether such license would author- How., 131; Burr ?. Duryee, 1 Wall., 

ize the employer to use the invention 568; Brickill v Mayor, &c., of New 
at any place other than such manu- York, 18 Blatchf., 275, 276; s. c. 7 

Fed. Rep., 481, 482.
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machine, manufacture, or composition of matter so made or 
purchased,’ so that a defendant is protected no farther than in 
the case of the invention (for which this patent was granted) 
prior to the application, and is liable to damages if he makes 
any rolls by Harley’s plan afterwards.
* 9031 *“We, therefore, feel bound to take the words,

J ‘ newly invented machine,’ in the act of 1839, ‘manufac-
ture, or composition of matter and such invention,’to mean 
the invention patented, and the words ‘ specific machine,’ to 
refer to the thing originally invented, whereof the exclusive 
right is procured by patent, but not to any newly discovered 
improvement to an existing patent.

“ The use of the patent must be of the same specific im-
provement originally invented, as was before the application 
used by any person who had purchased or constructed the 
machinery on which he operated to produce the effect de-
scribed in the specification; but when such person confines 
the future case to the specific mode, method, manner, and pro-
cess of producing the described effect, it is by the words and 
true meaning of the law, without liability to the inventor or 
other person interested in the invention, so construed; and by 
thus protecting the person who has engaged the use of an 
invention before the application for a patent, the great object 
of the patent laws, as declared in the 4th section of the act of 
1837, will be consummated; that is, to protect the rights of 
the public and ‘of patentees in patented inventions and 
improvements.’ 4 Story, 2547. A different construction 
would make it necessary to carry into all the former laws the 
same literal exposition of the various terms used to express 
the same thing, and thereby changing the law according to 
every change of phraseology, make it a labyrinth of inextrica-
ble confusion.

“ Our opinion, therefore, is, that the defendants have a right 
to the continued use of the improvement patented to Harley; 
the facts of the case, which are not controverted, have equal 
effect with a license, and the evidence brings the defendant 
under the protection of the act of 1839, by the unmolested 
notorious use of the invention before the application for a 
patent. Nothing has been shown on the part of the plaintiffs 
to counteract the effect of this prior use ; as assignees of Har-
ley, they stand in his place as to right and responsibility; they 
took the patent, subject to the legal consequences of his pre-
vious acts, and connecting these with the want of an assertion 
of a right to the use by the defendants of the invention 
patented, till this suit was brought in September, 1835, pro-
tects them from liability.
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* “ In our opinion, your verdict ought to be for the defen-
dants.” Verdict accordingly, and judgment for defendants.

Dunlap, on behalf of the plaintiffs in error, contended that 
the court below had erred in charging the jury :

1. That the facts justified the presumption of a license or 
grant to use the invention, and that defendants were protected 
thereby, independent of any act of Congress.

2. That the words, “ specific machine,” in the 4th section 
of the act of 1839, referred to the invention itself, and that 
the authority to use it before the patent carried the right to 
continue to make and use it after the patent had issued.

Mr. Justice BALDWIN delivered the opinion of the court.
This case comes here on a writ of error to the Circuit Court 

for the western district of Pennsylvania, in an action brought 
by the plaintiffs, assignees of James Harley, against the 
defendants, for the infringement of a patent granted to Har-
ley for an improvement in the mode of casting chilled rollers 
and other metallic cylinders and cones, in which judgment 
was rendered for the defendants. On the trial it appeared in 
evidence that it had long been a desideratum to find out some 
mode by which iron rollers or cylinders could be so cast that 
when the metal was introduced into the mould it should cause 
a swyrl or rotatory motion, by which the flog or dross would 
be thrown into the centre instead of the surface of the cylin-
der. By the old mode, the metal was conveyed from the fur-
nace to the mould through a gate, or pipe, placed in a horizon-
tal or perpendicular direction. The mode alleged to have 
been invented by Harley is thus described in the specification 
annexed to the patent : “ The tube or tubes, or passages 
called gates, through which the metal to be conveyed into the 
moulds shall not enter the mould perpendicularly at the bot-
tom, but slanting, or in a direction approaching to a tangent 
of the cylinder, or if the gates enter the moulds horizontally 
or nearly so, shall not enter in thé direction of the axis of the 
cylinder, but in a tangent form, or inclining towards a tangent 
of the cylinder.”

This was the thing patented, consisting solely in changing 
the direction of the tube, which conveyed the metal to r*205 
the mould, *from a horizontal or perpendicular position 
to an angular one ; it produced the desired effect and was 
highly useful.

The novelty of the invention was much contested at the 
trial, but as the case turned on other points, that became an 
immaterial question ; as the case conies before us, on excep-
tions to the charge of the court, which assumed that Harley
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was the original and true inventor of the improvement, and 
put the case to the jury on the following facts, which were in 
full proof, in nowise contradicted, and admitted to be true.

That Harley was employed by the defendants at their foun-
dry in Pittsburgh, receiving wages from them by the week; 
while so employed, he claimed to have invented the improve-
ment patented, and after several unsuccessful experiments 
made a successful one in October, 1834; the experiments 
were made in the defendants’ foundry, and wholly at their 
expense, while Harley was receiving his wages, which were 
increased on account of the useful result. Harley continued 
in their employment on wages until January or February, 
1835, during all which time he made rollers for them; he often 
spoke about procuring a patent, and prepared more than one 
set of papers for the purpose; made his application the 17th 
February, 1835, for a patent; it was granted on the 3d of 
March, assigned to the plaintiffs on the 16th of March, pursu-
ant to an agreement made in January.

While Harley continued in the defendants’ employment, he 
proposed that they should take out a patent and purchase his 
right, which they declined; he made no demand on them for 
any compensation for using his improvement, nor gave them 
any notice not to use it, till, on some misunderstanding on 
another subject, he gave them such notice, about the time of 
his leaving their foundry, and after making the agreement 
with the plaintiffs, who owned a foundry in Pittsburgh, for an 

» assignment to them of his right. The defendants continuing 
to make rollers on Harley’s plan, the present action was 
brought in October, 1835, without any previous notice by [to?] 
them. The court left it to the jury to decide what the facts 
of the case were; but if they were as testified, charged that 
they would fully justify the presumption of a license, a special 
privilege, or grant to the defendants to use the invention; that 
*9061 ^ac^s amounted to “a consent and allowance of such

J use,” and show such a consideration as would support *an 
express license or grant, or call for the presumption of one to 
meet the justice of the case, by exempting them from liability; 
having equal effect with a license, and giving the defendants a 
right to the continued use of the invention. The court also 
charged the jury, that the facts of the case, which were not 
controverted, brought it within the provisions of the 7th sec-
tion of the act of 1839, by the unmolested, notorious use of 
the invention, before the application for a patent by Harley, 
and that nothing had been shown by the plaintiffs to counter-
act the effect of this prior use. That as assignees of Harley, 
the plaintiffs stand in his place, as to right and responsibility;
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they took the assignment of the patent, subject to the legal 
consequences of his previous acts, and connecting these with 
the absence of an assertion of a right adverse to the defend-
ants’ use till this suit was brought, protected the defendants 
from liability for any damages therefor.

The exceptions to the charge were confined to these two 
points, which constitute the only subject for our consideration. 
Whether these exceptions are well taken or not, must depend 
on the law as it stood at the emanation of the patent, together 
with such changes as have been since made ; for though they 
may be retrospective in their operation, that is not a sound 
objection to their validity; the powers of Congress to legislate 
upon the subject of patents is plenary by the terms of the 
Constitution, and as there are no restraints on its exercise, 
there can be no limitation of their right to modify them at 
their pleasure, so that they do not take away the rights of 
property in existing patents.

When the patent to Harley was granted, and this suit 
brought, the acts of 1793 and 1800 were the tests of its 
validity, but the 21st section of the act of 1836 repealed all 
existing laws on the subject of patents, with a proviso, that 
all suits brought before may be prosecuted in the same man-
ner as if that act had not been passed, “ excepting and saving 
the application to any such action, of the provision of the 
14th and 15th sections of this act, so far as they may be appli-
cable thereto.” This repeal, however, can have no effect to 
impair the right of property then existing in a patentee, or his 
assignee, according to the well-established principles of this 
court in 8 Wheat., 493; the patent must therefore stand as if 
the acts of 1793 and 1800 remained m force; in other r*on7 
respects the 14th and 15th sections of the act of *1836 *- 
prescribe the rules which must govern on the trial of actions 
for the violation of patented rights, whether granted before or 
after its passage.

In Pennock v. Dialogue, this court held, in 1829, “ That, if 
an inventor makes his discovery public, looks on and permits 
others freely to use it, without objection or assertion of claim 
to the invention, of which the public might take notice; he 
abandons the inchoate right to the exclusive use of the inven-
tion, to which a patent would have entitled him, had it been 
applied for, before such use, and that it makes no difference in 
the principle, that the article so publicly used, and afterwards 
patented, was made by a particular individual who did so by 
the private permission of the inventor.” 2 Pet., 14,15; S. P. 
Grant v. Raymond, 6 Id., 248, 249; Shaw v. Cooper, 7 Id., 
313—323.
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On this construction of the acts of 1793 and 1800, Harley’s 
patent would have been void, on the evidence in this case. 
Such seems to have been the sense of Congress, as expressed 
in the act of 1832, which authorized the issuing a new patent, 
when an original one was invalid by accident, inadvertence, or 
mistake, and without any fraudulent intent, by reason of the 
terms of the 3d section of the act of 1793 not having been 
complied with, “ Provided, however, that such new patent so 
granted shall in all respects be liable to the same matters of 
objection and defence as any original patent granted under 
the said first-mentioned act. That no public use or privilege 
of the invention so patented, derived from or after the grant 
of the original patent, either under any special license of the 
inventor, or without the consent of the patentee that there 
shall be free public use thereof, shall in any manner prejudice 
the right of recovery for any use or violation of his invention 
after the grant of such new patent, as aforesaid.” 4 Story, 
2301.

This act is an affirmance of the principles laid down by this 
court in the three cases before referred to, and as the excep-
tion to the proviso is limited to an use of the invention under 
a special license of the inventor after the grant of the original 
patent, it leaves the use prior to the application for such 
patent clearly obnoxious to the principle established in 2 Pet., 
14, 15, whereby the patent would become void.

The same conclusion follows from the 15th section of
J the act *of 1836, which declares, that if the thing pa-

tented “had been in public use, or on sale, with the consent 
and allowance of the patentee, before the application for a 
patent,” judgment shall be rendered for the defendant with 
costs. 4 Story, 2511. The case before us is one of this 
description: the defendants use the invention of Harley for 
four months before his application for a patent; this use was 
public, and not only with his express consent and allowance, 
but he himself made the rollers on the plan he invented 
during those months, from the time when he had ascertained 
the utility of his invention.

It would, therefore, be no strained, if not the fair construc-
tion of this act, if under such and the other circumstances in 
evidence in the cause, the court had charged the jury, that if 
they believed the witnesses, the patent subsequently obtained 
was void. The Circuit Court, however, did not go so far: 
they held that the defendants might continue to use the inven-
tion, without saying that the public might use it, without lia-
bility to the plaintiffs, in which we think there was no error in 
their direction to the jury, that they might presume a license 
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or grant from Harley, or on the legal effect of the uncon-
troverted evidence as to the right of recovery, by the plain-
tiffs, or on the construction of the acts of 1793, 1800, 1832, 
and 1836.

The remaining exception is to the charge of the court 
below, on the effect of the 7th section of the Act of 1839, 
which is in these words: “ That every person or corporation 
who has, or shall have purchased or constructed any newly- 
invented machine, manufacture, or composition of matter, prior 
to the application by the inventor or discoverer of a patent, 
shall be held to possess the right to use and vend to others to 
be used, the specific machine, manufacture, or composition of 
matter, so made or purchased, without liability therefor to the 
inventor, or any other person interested in such invention; 
and no patent shall be held invalid by reason of such pur-
chase, sale, or use prior to the application for a patent as 
aforesaid, except on proof of abandonment of such invention 
to the public, or that such purchase, sale, or prior use has been 
for more than two years prior to such application for a 
patent.” Pamphlet Laws, 1839, 74, 75.

The object of this provision is evidently twofold; first, to 
protect the person who has used the thing patented, by po«« 
having purchased, Constructed, or made the machine, L 
&c., to which the invention is applied, from any liability to 
the patentee or his assignee. Second, to protect the rights, 
granted to the patentee, against any infringement by any 
other persons. This relieved him from the effects of former 
laws and their constructions by this court, unless in case of an 
abandonment of the invention, or a continued prior use for 
more than two years before the application for a patent, while 
it puts the person who has had such prior use on the same 
footing as if he had a special license from the inventor to use 
his invention; which, if given before the application for a 
patent, would justify the continued use after it issued, without 
liability.

At the trial below, and here, the plaintiff’s counsel have 
contended, that this act cannot apply to the present case, inas-
much as the protection it affords to the person who had the 
prior use, is confined to the specific machine, &c., and does 
not extend to such use of the invention, or thing patented, if 
it does not consist of a machine, &c., as contradistinguished 
from the new mode or manner in which an old machine or its 
parts operates, so as to produce the desired effect; but we 
think that the law does not admit of such construction, 
whether we look at its words or its manifest objects, when
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taken in connection with former laws, and the decisions of this 
court in analogous cases.

The words “ such invention ” must be referred back to the 
preceding part of the sentence, in order to ascertain the subject-
matter to which it relates, which is none other than the newly- 
invented machine, manufacture, or composition of matter con-
stituting the thing patented; otherwise these words become 
senseless when the invention is not strictly of a machine, &c. 
Now, in the present case, we find the invention consists solely 
in the angular direction given to the tube through which the 
metal is conducted into the cylinder in which the roller is 
cast. Every part of the machinery is old, the roller itself is 
no part of the invention, and cannot be the machine, manu-
facture, or composition of matter contemplated by Congress, 
nor can the word “specific” have any practical effect unless it 
is applied to the thing patented, whatever it may be, without 
making a distinction between a machine, &c., and the mode of 
producing a useful result by the mere direction given to one 
*9101 the parts of an old machine. Such a construction 

-* *is not justified by the language of the law, and would 
defeat both of its objects. If it does not embrace the case 
before us, the consequence would be that the use of the inven-
tion, under the circumstances in evidence, would, according 
to the decision in 2 Pet., 14, 15, invalidate the patent; for if 
the act operates to save the avoidance of the patent, it must, 
of consequence, protect the person who uses the invention 

/ before the application for a patent. Both objects must be 
effected, or both must fail, as both parts of the act refer to 
the same thing, and the same state of things, as affecting the 
person using the newly-invented machine, or the thing 
patented, as well as the inventor. Had the words “invention,” 
or “ thing patented,” been used instead of machine, &c., there 
could have been no room for doubt of the application of the 
act to the present case; and by referring to the phraseology 
of the different acts of Congress denoting the invention, it is 
apparent that, though there is a difference in the words used, 
there is none as to their meaning or reference to the same 
thing. Thus we find in the 14th section of the act of 1836, 
relating to suits for using “ the thing whereof the. exclusive 
right is secured by any patent,” in the 15th, “ his invention, 
his discovery, the thing patented,” “ that which was in fact 
invented or discovered,” “the invention or discovery for which 
the patent issued,” “ that of which he was the first inventor. 
In the 1st section of the act of 1837, “ any patent for any 
invention, discovery, or improvement,” “inventions and dis-
coveries ; ” in the 2d section, “ the invention; ” in the 3 , 
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“invention or discovery;” in the 4th, “patented inventions 
and improvements; ” in the 5th, “ the thing as originally 
invented.” 4 Story, 2510, 2511, 2546.

We, therefore, feel bound to take the words “newly- 
invented machine, manufacture, or composition of matter” 
and “such invention,” in the act of 1839, to mean the “inven-
tion patented,” and the words “ specific machine,” to refer to 
“the thing as originally invented,” whereof the right is secured 
by patent; but not to any newly-invented improvement on a 
thing once patented. The use of the invention before an 
application for a patent must be the specific improvement then 
invented and used by the person who had purchased, con-
structed, or used the machine to which the invention is 
applied: so construed, the objects of the act of 1839 r*211 
are accomplished; a different construction would *make 
it necessary to carry into all former laws the same literal 
exposition of the various terms used to express the same 
thing, and thereby changing the law according to every 
change of mere phraseology, make it a labyrinth of inextri-
cable confusion.

We, are, therefore, of opinion that there is no error in the 
charge of the court below, and that its judgment be affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
western district of Pennsylvania, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be and the same is hereby affirmed, with costs.

Mary  Ann  Connor  v . Henry  Bradl ey  and  Mary , his  
wife .

In an action of ejectment, if the plaintiff count upon a lease to himself from 
a person whom the evidence shows to have been dead at the time, it is bad.1 

It is a settled rule at common law, that where a right of re-entry is claimed on 
the ground of forfeiture for non-payment of rent, there must be proof of a 
demand of the precise sum due at a convenient time before sunset, on the

1S. P. Baylor v. Neff, 3 McLean, plaintiff is not ground of dismissal. 
302; Gilleland v. Martin, Id., 490. Gilleland s. Martin, supra.
But the insanity of the lessoi' of the
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day when the rent is due, upon the land, in the most notorious place of it, 
even though there be no person on the land to pay.2

In proceeding under the statute of 4 Geo. 2, it must be alleged and proved, 
that there was no sufficient distress upon the premises on some day or period 
between the time at which the rent fell due and the day of the demise; and 
if the time when, according to the proofs, there was not a sufficient distress 
upon the premises, be subsequent to the day of the demise, it is bad.

This  case was brought up by writ of error, to the Circuit 
Court of the United States for the District of Columbia and 
county of Washington.

The case was this:
In 1807, William Prout, living in the city of Washington, 

and being the owner, in fee, of a lot in said city, made a lease 
of a part of it to Joseph B. Parsons, for the term of ninety- 
nine years, renewable forever. It was in the usual form and 
*9191 corLbained. the usual covenants (with the exception of

J the one hereafter *mentioned), reserving an annual rent 
of thirty-five dollars, payable on the 13th day of March, clear 
of all taxes, charges, rates, or assessments whatsoever. There 
was a covenant that if the said yearly rent of thirty-five dol-
lars should be unpaid at the expiration of sixty days after it 
was due, and no sufficient effects could be found upon the 
premises, whereon to levy the same, it should be lawful for 
Prout, his heirs or assigns, to re-enter and take possession of 
the leased premises.

The special covenant was to this effect, that if at any time 
or times thereafter, and before the expiration of the lease, 
Parsons, or his heirs, executors, &c., should pay to the said 
Prout, his heirs, executors, administrators or assigns, the sum 
of $196.87| over and above all rents for said piece of ground 
that might then be in arrear, that then the said Prout, his 
heirs, &c., should make and execute a good and sufficient deed 
of release in fee simple to the said Parsons, his heirs, &c., for 
the said piece or portion of ground.

In 1813, Parsons died, having occupied the leased property 
from the time that the lease was made.

In 1815, and prior thereto, the widow of Parsons, who con-
tinued in possession of the property, paid to Prout 8100 on 
account of the purchase of the fee simple in the said lot.

In 1823, Prout died; Mary Bradley, one of the lessors of 
the plaintiff, being one of his surviving children. After 
Prout’s death, the widow of Parsons gave possession of the 
property in question to Mary Ann Connor, the defendant in

2 Followed . Prout v. Roby, 15 13 Ohio St., 471; Tayl., Land. & T., 
Wall., 476. See Co. Litt., 201 b; 1 §493, n. 6. S. P. Vermont v. Soc.Jor 
Saund.,287n. 16; Nowells. Wentworth Propagating the Gospel, 1 Paine, boo. 
58 N. H., 319; Smith v. Whitbeck,
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the ejectment, who for some time paid the taxes as they 
accrued, and also paid various sums of money on account of 
the rent due, and in arrear, and of the accruing rent.

In 1831, a partition of the estate of Prout was made, accord-
ing to law, among his children, and the leased premises in 
question were assigned to Mary Bradley. After the partition, 
Mary Ann Connor made payments on account of the rent to 
Mary Bradley, and also paid the taxes to the corporation of 
the city of Washington, up to the year 1831, but omitted to 
pay the taxes for the years 1831, 1832, 1833, and 1834, 
amounting in all to $44.33.

In 1835, George Adams, the collector of taxes for the cor-
poration of Washington, after having advertised the property, 
set up to sale the leasehold interest in the said prem- r^n-i o 
ises, but receiving *no bid for the same, immediately L 
thereafter exposed to public sale the fee simple interest and 
estate, which was purchased by one Allison Nailor, for the 
sum of $49.83, being the amount of taxes due thereon, together 
with the expense of selling the same. The property had been 
assessed on the books of the corporation of Washington, from 
1813 to 1838, in the name of Joseph B. Parsons’s heirs.

On the 2d of June, 1838, the corporation of Washington 
made a deed of the premises to Allison Nailor, and, in No-
vember following, he conveyed them to Mary Ann Connor.

In November, 1838, Henry Bradley, and Mary his wife, 
brought an ejectment against Mary Ann Connor, counting on 
two demises; one from William Prout, on the 1st day of Jan-
uary, 1827, and the other from Henry Bradley and Mary his 
wife, on the 1st day of January, 1838.

The judgment of the court below was for the plaintiffs. 
Two bills of exceptions were taken, the first of which it is 
only necessary to notice, and which is stated at large in the 
opinion of the court.

Brent and Brent, for the plaintiff in error, and Bradley, for 
defendant. Only such parts of their arguments will be noted 
as bear upon the point upon which the court rested their 
judgment.

Brent, for plaintiff in error, contended, that, as to the first 
demise, laid on the 1st January, 1827, it was bad, because the 
evidence showed that Prout died in 1823. 3 Wend. (N. Y.), 
153.

The second demise is laid on the 1st January, 1838, and the 
lessor must show a right to re-enter on that day; and he can-
not have such right unless there be insufficient distress upon 
the premises. 3 Har. & J. (Md.), 19; 5 Id., 175; Adams Eject., 
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189; 1 Johns. (N. Y.), Cas. 283; 6 Cow. (N. Y.), 149; 2 
Leigh N. P., 882, 883, 934; 4 T. R., 681; 6 Binn. (Pa.), 454; 
3 Bibb, (Ky.), 297; 3 A. K. Marsh. (Ky.), 134; 3 T. B. Mon. 
(Ky.), 221. The evidence shows that there was not sufficient 
distress on the premises, on the — day of October, 1838, but 
not how it was in January, 1838. Evans’s Practice, 48; 
Adams Eject., 150, reciting statute of Geo. 2; 7 T. R., 117, 
120; 2 Leigh N. P., 924; Doug., 485; 15 East., 286; 2 
Chit. Pl., 880, n. K; 2 Mau. & Sei., 529; 6 Cow. (N. Y.), 149.

*9141 * Bradley. 15 East., 286—288, (referred to in Leigh’s
J N. P.) only says that there must be an insufficiency at 

the time of the notice, or when the declaration was served. 
But in this case the tenants sets up an adversary tltie, and 
does not come within the rule. Bull. N. P., 96; 6 Johns. 
(N. Y.), 272.

Connor must be considered as a trustee for tne true owner, 
having obtained the title by fraud. 2 Bos. & P., 178; 8 East., 
263. Court will direct the jury to presume a deed from trus-
tee to cestui que trust. 4 T. R., 682.

Brent, in conclusion, insisted that the demise in the declara-
tion must correspond with the right of entry, which did not 
accrue until there was an insufficient distress. 8 Pet., 214. 
Reason of the rule stated in 3 Harr. & J. (Md.), 19; 6 Johns. 
(N. Y.), 273. Question of fraud not raised in the bill of 
exceptions.

Mr. Justice DANIEL delivered the opinion of the court.
. At the trial below, the jury having returned a verdict for 

the plaintiff, the court thereupon adjudged to him his unex-
pired term in the premises claimed. To the rulings of the 
court in the progress of the trial two bills of exceptions were 
sealed at the instance of the defendant. The second of these 
bills is adverted to merely as making a part of the history of 
this cause. The questions thereby presented as growing 
out of the assessment of taxes on lots in the city of Wash-
ington, and the modes of proceeding by the corporate author-
ities to subject the real property of delinquents to sale for 
arrears of taxes, under the acts of Congress applicable to such 
subjects, are withdrawn from the action of the court by pre-
vious and more material considerations claiming its attention 
under the first bill of exceptions: and which in the view of 
the court, must determine the rights of these parties in their 
present attitude here. This bill of exceptions is in the follow-
ing words:
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Defendant’s first exception.—-On this trial of this cause, the 
plaintiffs, to maintain the issue on their part joined, gave in 
evidence a lease from William Prout to Joseph B. Parsons, as 
follows, (copied in page 18,) and proved that the premises in 
question are the same as those mentioned in said lease; they 
farther gave evidence, to show that Joseph B. Parsons r*oi r 
entered into the *possession of the said premises under L 
the said lease, and continued to occupy them until his death, 
which happened some time in the year 1813; that he left a 
widow and seven children, of whom the defendant is one; 
that his widow was left in the possession thereof at his death, 
and remained and continued in said possession until the death 
of said William Prout, which happened some time in the year 
1823; that previous to the year 1815, she paid to the said 
William Prout, $100 on account of the purchase of the fee 
simple of the said lot; that some time after the death of the 
said William Prout, the said widow of Joseph B. Parsons 
abandoned the possession of the said premises to the defend-
ant, and the defendant took possession, thereon claiming to 
hold, the leasehold interest, with the full knowledge and con-
sent of said widow, and of the children of said Joseph B. 
Parsons; that the defendant thenceforth paid the taxes on the 
said lot under the said lease, and, from time to time, paid 
various sums of money on account of the rent due and in 
arrear under the said lease, and of the accruing rent; that, as 
appears by the within admission of the defendant filed in this 
cause, marked A, and as follows, (copied in page 14,) a par-
tition of the estate of said William Prout was made, in March, 
1831, among his children; that by that partition, the said 
premises, and the reversionary interest in the land described 
in the said lease, was assigned Mary Bradley, one of the plain-
tiffs, in fee simple; that the square in which the said demised 
premises are situated, was divided into lots, on the plan of the 
city of Washington; that after said partition, the said defend-
ant paid moneys on account of said rent, under said lease, to 
said Mary Bradley, and also paid the taxes to the corporation 
of the city of Washington, as provided in said lease, to the 
year 1831; that she failed to pay the taxes for the years 1831, 
1832, 1833, and 1834, amounting in all to the sum of $44.33, 
and the said leasehold interest was set up for sale, and it not 
producing enough, the fee simple of the ground described in 
said lease was set up for sale for taxes, and was sold; that at 
the time of the said tax sale, there was personal property on 
the said ground, liable for said taxes, more than sufficient to 
pay such taxes, and the said ground was improved property, 
having a dwelling-house upon it; that after said tax sale, the 
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defendant promised the plaintiffs to redeem said property, and 
*91 RI f° do so within the two *years next succeeding 

J said sale; that she waited until said two years had 
elapsed, and then called upon Allison Nailor, the purchaser 
thereof at said tax sale, and represented to him that she was 
the owner of the said property, and obtained from him an 
assignment of his certificate of purchase at said tax sale; that 
afterwards, the said assignment was cancelled, because the 
corporation could make no deed to an assignee, and the said 
Nailor received a conveyance from the corporation of Wash-
ington, and then executed a conveyance to the defendant of 
the premises in question, and the defendant then set up a 
claim to the premises in fee simple, and adverse to the plain-
tiffs ; that on the — day of October, 1838, there was rent due 
and in arrear, under the said lease amounting to $193; and 
that there was not more than $30 of personal property on the 
said premises, liable to distress for rent, on the — day of 
October, or at the time of bringing this action; and here the 
plaintiffs rested. And thereupon, the defendant, by her 
counsel, prayed the court to instruct the jury that, under the 
evidence aforesaid, the plaintiffs are not entitled to recover in 
this action; which instruction the court refused to give, and 
the defendant excepts thereto, and prays the court to sign and 
seal this bill of exceptions, which is done accordingly.

W. Cba nc h , [l . s .] 
James  S. Mors ell . [l . s .]

By a comparison of the facts set out in this bill, with the 
first count in the declaration, it will be seen that the plaintiff 
has counted upon a lease to him from William Prout of the 
date of January, 1827, when it is manifest by the proofs ad-
duced by the plaintiff, that Prout died in 1823, four years 
previously to the existence of the lease. This irreconcilable 
contradiction between the different parts of the plaintiff’s 
title, as dependent upon the first count, it is unnecessary to 
comment upon, as the counsel was understood, in the argu-
ment, to admit its effects as conclusive to prevent a recovery 
under that count.

Had the plaintiff in ejectment a right to recover under the 
demise from Bradley and wife, upon the second count ? The 
foundations for the recovery contended for on behalf of the 
plaintiff are, a forfeiture of tenure by the defendants, and . a 
right of re-entry in the plaintiff, for a breach of the condition in 
the lease of the premises, by the father of Mary Bradley, one of 
*2171 lessors *of the plaintiff, to Joseph B. Parsons. It

-J is a settled rule at the common law, that where a right 
of re-entry is claimed on the ground of forfeiture for non- 
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payment of rent, there must be proof of a demand of the 
precise sum due, at a convenient time before sunset on the 
day when the rent is due, upon the land, in the most notorious 
place of it, even though 'there be no person on the land to 
pay. 1 Saund., 287, note 16, in which are cited 1 Leon., 305; 
Cro. Eliz., 209; Plowd., 172, b; 10 Co., 129; Co. Litt., 201, b; 
4 Leon., 117; 7 T. R., 117; and numerous other authorities. 
See also upon the same point, Doe ex dem. Wheeldon v. Paul, 
3 Car. & P., 613, (14 Eng. Com. Law, 483;) and Roe ex dem. 
West v. Davis, 7 East, 363. In this case no proof is adduced 
or even pretended of a compliance with any one of the 
requisites just enumerated.

But this suit is said not to be prosecuted upon rules of prac-
tice at the common law, but under the authority of the statute 
of 4 Geo. 2, c. 28, which is in force in Washington county. 
We will inquire how far the decisions upon the interpretation 
of this statute have been fulfilled in the case before us. In 
Doe v. Lewis, 1 Burr., 619, 620, the court say that this statute 
prescribes a method of proceeding in ejectment in two cases, 
viz.: one in case of judgment against the casual ejector; the 
other in case of its coming to trial. In the former, an affi-
davit must be made in the court where the suit is depending, 
that half a year’s rent was due before the declaration was 
served, and that no sufficient distress was to be found on the 
premises countervailing the arrears then due, and that the 
lessor had power to re-enter; in the latter (that of trial), the 
same things must be proved upon the trial; therefore it is 
held that this statute does not extend to cases where there is 
a sufficient distress upon the premises, and consequently in 
such cases the lessor must proceed at common law as before 
the statute. To the same effect is the decision in Doe ex dem. 
Foster v. Wandless, 7 T. R., 117. It has been expressly ruled 
that under the statute of 4 Geo. 2, there must be proof that 
on some day or period between the time at which the rent fell 
due, and the day of the demise, there was not a sufficient dis-
tress on the premises. Doe ex dem. Smelt v. Fuchau, 15 East, 
286; and further, that evidence must be adduced showing an 
examination of every part of the premises, and that r^o-io 
where a party omitted to *enter a cottage, this was 
deemed an insufficient search. 2 Bro. & Bing., 514 (6 Eng. 
Com. Law). Of the two demises laid in the declaration, the 
first is in January, 1827, the second on the 1st of January, 
1838. Turning to the first bill of exceptions, we find it stated 
as having been proved, that on the — day of October, 1838, 
there was rent due and in arrear, amounting to $193; next, 
that there was not more than $30 value of personal property 
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on the premises liable to distress for rent on the — day of 
October, or at the time of bringing this action. It will thus 
be perceived that the proofs by the plaintiff in ejectment fall 
short of the requirements of the statute in the following par-
ticulars, viz., in failing to show that any examination had been 
made to ascertain what amount of personal property was upon 
the premises at any time, or that there was any one day or 
period of time between the accrual of the rent for six months, 
and the date of either demise, at which there was a deficiency 
of personal property on the premises countervailing (to adopt 
the language of the courts) the arrears then due, for the last 
demise is dated January 1, 1838, the deficiency is averred to 
have been in the month of October following; the declaration 
was served in November, 1838, a still later period of time.

. For these defects in the case made by the plaintiff in eject-
ment, it is the opinion of this court that the instruction 
prayed by the defendant, as set forth in the first bill of excep-
tions, ought to have been given; that in refusing such instruc-
tion the Circuit Court has erred. Its judgment must therefore 
be reversed.

order .
This cause came on to be heard on the transcript of the 

record from the Circuit Court of the United States for the 
District of Columbia, holden in and for the county of Wash-
ington, and was argued by counsel. On consideration where-
of, it is now here ordered and adjudged by this court, that the 
judgment of the said Circuit Court in this cause be and the 
same is hereby reversed, with costs; and that this cause be 
and the same is hereby remanded to the said Circuit Court, 
with directions to award a venire facias de novo.

----------------------------------

*2191 *Lessee  of  Sarah  I. Jewell  and  other s , Plai n - 
TIFFS IN ERROR, V. BENJAMIN JEWELL AND OTH-
ERS, Defend ants .

The declarations of a deceased member of a family that the parents of it never 
were married, are admissible in evidence whether his connection with that 
family was by blood or marriage.1

1 See Blackburn v. Crawfords, 3 deceased woman, the validity of whose 
Wall., 175, and cases cited. So, second marriage is contested, that her 
also, the domicile of a deceased person first husband had previously died, are 
may be proved by his declarations admissible in support of the validity of 
concerning it. Ennis v. Smith, 14 the second marriage. Spears Bur- 
How., 400. And the declarations of a ton, 31 Miss., 547. But “courts of 
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The acts and declarations of the parties being given in evidence on both sides, 
on the question of marriage, an advertisement announcing their separation 
and appearing in the principal commercial newspaper of the place of their 
residence immediately after their separation, is part of the res gesta, and ad-
missible in evidence. Whether or not it was inserted by the party, and if it 
was, what were his motives, are questions of fact for the jury.

If a written contract between the parties be offered in evidence, the purport of 
which is to show that the parties lived together on another basis than mar-
riage, and the opposite party either denies the authenticity of the paper or 
alleges that it was obtained by fraud ; the question, whether there was a 
marriage or not, is still open to the jury upon the whole of the evidence.

Upon the two questions, 1st. Whether, “if before any sexual connection be-
tween the parties, they, in the presence of her family and friends, agreed to 
marry, and did afterwards live together as man and wife,” it was a legal 
marriage and the tie indissoluble even by mutual consent; and, 2d. Whether, 
“if the contract be made per verba de prcesenti, and remains without cohabi-
tation, or if made per verba de futuro, and be followed by consummation,” 
it amounts to a valid marriage, which the parties (being competent as to age 
and consent) cannot dissolve, and is as equally binding as if made in facie 
ecclesioe; the court can express no opinion, being equally divided.2

This  case was brought up, by writ of error, from the Circuit 
Court for the district of South Carolina.

The facts which were not denied were few; nearly all the 
evidence being of a contradictory character. All this evi-
dence was brought to the notice of this court, in the argu-
ment, in consequence of the refusal of the court below to 
grant the third instruction prayed for by the plaintiffs, which 
instruction will be stated hereafter.

The admitted facts were these:
About the year 1794 or 1795, Benjamin Jewell became

justice lend a very unwilling ear to plete and valid the moment the consent 
statements of what dead men had is given, without subsequent cohabi- 
said,” per Catr on  J. in Lea v. Polk tation, which adds nothing to its bind- 
Co. Copper Co., 21 How., 504. ing force. Bishop Marr. & Div. (6th

2 See Hallett v. Collins, 10 How., 174; ed.), § 228 and cases cited. And a mar- 
Patterson v. Gaines, 6 Id., 550; An- riage per verba de futuro, followed by 
nonymous, 5 Am. L. Rev., 185 ; Meis- cohabitation, is considered by many 
ter v. Moore, 6 Otto, 76 ; Forty. Port, able jurists to stand upon the same 
70 Ill., 484 ; Hebblethwaite v. Hep- footing, as respects validity, as one 
worth, 98 Ill., 126; Commonwealth y. contracted per verba de proesenti, Ibid 
Munson, 127 Mass., 459; Floyd v. §254 and cases cited. The contrary 
Calvert, 53 Miss., 37 ; Dyer v. Bran- as to the last point, is held, however, 
nock, 66 Mo. 391 ; S. C. 2 Mo. App., in New York and Ohio. Cheney v. Ar- 
432 ; Hynes v. McDermot, 7 Abb. nold, 15 N. Y., 345 ; Duncan v. Dun- 
(N. Y.), N. C. 98; Davis v. Davis, can, 10 Ohio St., 181. See also 
7 Daly (N. Y.), 308. Holmes v. Holme», 1 Ab’ ott U. S.,

Later decisions seem to have settled 525 ; Turpin v. Public Prosecutor, 
these questions, the great weight of 2 Bradf. (N. Y.), 424.
authority being to the effect that by But mere betrothal followed by co- 
the common law adopted by most of hab tation will not constitute a valid 
the states, a consensual marriage per marriage per verba de futuro cum 
verba de proesenti, is valid, though copula, where it appears that the par- 
contracted without official solemniza- ties contemplated a formal ceremony, 
tion, either civil or ecclesiastical. See and did not agree to become husband 
Whart. Confl. Laws (2ded.), §173, and and wife without it. Peck v. Peck, 
cases cited. Such a marriage is com- 12 R. I., 485.
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acquainted with. Sophie Prevost, a young girl, who, with 
her family, had shortly before emigrated from the West 
Indies to Savannah. They lived together and continued to 
do so for many years. They resided but a short time in 
*9901 Savannah, then removed to Barnwell, in South Caro-

- • lina, and finally to Charleston. During this time, *many 
children were born, who were reared in the house where their 
parents lived, the mother passing by the name of Mrs. Jewell. 
In the year 1810, they separated by mutual consent, after exe-
cuting the following paper:

“Articles of agreement between Benjamin Jewell and 
Sophie Prevost, and receipt of Sophie Prevost, dated 1810 
and 1811.

“ Articles of agreement entered into this 4th day of Decem-
ber, 1810; Benjamin Jewell on the one part, and Sophie Pre-
vost on the other.

“Whereas, the said Benjamin Jewell and Sophie Prevost 
have cohabited for several years past, and have had eight chil-
dren, but are now willing and desirous to separate and live 
asunder, on certain terms and conditions hereinafter specified: 
Now this instrument of writing witnesseth, that the said 
B. Jewell and Sophie Prevost do agree henceforward to live 
separate and asunder.

“ The said B. Jewell, on his part, consents and engages that 
the said Sophie Prevost shall have under her sole and absolute 
control, and free from all restraint or control by the said 
B. Jewell, the following children, viz.: Juliana, Daniel, and 
Washington, each child having its clothing. The said Sophie 
Prevost, on her part, engages and consents, that the said 
B. Jewell shall have under his sole and absolute control, and 
free from all restraint or control by the said Sophie Prevost, 
the following children, viz.: Benjamin, Joseph, Hannah, 
Hetty, and Delia, with their clothing. The said Sophie is 
to pay all the expenses of clothing, education, and mainten-
ance of the children above allotted to her; and the said Ben-
jamin Jewell is to pay all the expenses of clothing, education, 
and maintenance of the children allotted to him; and more-
over engages to pay for one year’s schooling, viz., the sum of 
840 for the child Juliana, in order to complete her schooling.

“ The said Sophie engages not to disturb the said Benjamin, 
in respect to the management of the children allotted to him, 
nor in any manner control or interfere with them. And the 
said Benjamin engages in like manner in respect to those chil-
dren assigned to the said Sophie.

“ And in consideration of this separation and consent to 
live asunder, the said Benjamin engages to pay to the said 
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Sophie Prevost the sum of $3,000; and to give her a bill of 
sale of the fellow Jesse, the girl Harriet, the wench pon-i 
Nancy, with her three *childreil, Charlotte, Mary, and 
Charles; also, the following articles of furniture, (here fol-
lows a list of furniture); and in consideration of the above, 
on the part of said Benjamin Jewell, the said Sophie Prevost 
doth hereby release and discharge the said Benjamin Jewell 
from all claims and demands whatsoever. In witness whereof, 
the parties to these presents have set their hands, this 4th of 
December, 1810. “Benj ami n  Jewell ,

“W. L. Smi th . “Sophi e Prevo st .”
(Note. The signature of W. L. Smith in the original paper 

is written with pencil.)
It was admitted that Sophie Prevost gave sundry receipts 

for the cash and furniture mentioned in the above agreement.
It was further admitted, that in June, 1813, Benjamin 

Jewell was married in Richmond, Virginia, to Sarah Isaacs, 
by the regular minister of the Hebrew congregation, accord-
ing to the rites and ceremonies observed by the Jews, soon 
after which they removed to the state of Louisiana.

In 1818, Sophie Prevost married a man by the name of 
Storne, continuing to reside in Charleston.

In 1828, Benjamin Jewell died, intestate, in Louisiana; and 
his widow and children living there, brought an ejectment 
against his children in Charleston, to recover a house and lot, 
of which the latter were in possession.

The whole question turned upon the validity of the first 
marriage; there being no controversy about the validity of the 
second, in case Jewell, at the time of contracting the second 
marriage, had not a wife living.

To support the first marriage, it was given in evidence by 
Sophie Prevost, (who had released her interest in the property 
in dispute,) and by others, that at the time of the marriage 
she and her family had recently arrived from the West 
Indies; that she was very young; that they brought with 
them some negroes, of whom Jewell received three as her 
portion; that, in consequence of her being a Catholic and 
Jewell a Jew, the ceremony of marriage between them was 
performed by a magistrate named White, in the presence 
of her family and other persons; that she was entirely igno-
rant of the English language; that she lived with Jewell as 
his wife, in his house, and under his name; that they re-
moved to Barnwell district in South Carolina, where 
also she *associated with the neighborhood as his wife; 
that they then removed to Charleston, where Jewell kept 
a clothing store; that she attended to the concerns of the 
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shop and family as Mrs. Jewell; that the children were cir-
cumcised according to the Jewish laws, and that none but 
legitimate children are so; that she was recognized in society 
as his wife; that, in 1806, she executed a release of dower in 
some property which Jewell had mortgaged, and that such 
release was in the form which the law prescribed for wives; 
that according to the general opinion among Hebrews, a mar-
riage, in the scriptural sense, between a Christian and a 
Jewess is not legal; but that the Jewish law considers a con-
nection between a Hebrew man and a Christian woman, as 
concubinage; that it is the duty of a Jew to obey the laws of 
the country in which he lives; that, if a divorce be obtained 
according to their law, by mutual consent, it is not considered 
unlawful to marry again; that the man writes a paper to 
the effect that the woman is at liberty to marry again, and the 
act on the part of the woman is her receiving it and assent-
ing to it.

The evidence offered by the plaintiffs in the suit below, to 
rebut the idea that a marriage had ever taken place between 
Jewell and Sophie Prevost was, in the first place, the follow-
ing paper:

“Savannah, 10th March, 1796.
“Received of Benjamin Jewell, the sum of five hundred 

dollars, in full for the cause of action which I brought against 
him on a promise of marriage; which sum of five hundred 
dollars, I acknowledge to be in full compensation, and from 
which I do release and exonerate the said Benjamin Jewell of 
all actions, demands, or engagements, whatsoever, from the 
beginning of the world to the present day. [The remaining 
part of the paper is characterized by the court as gross and 
indecent, and the Reporter does not think proper to insert it. 
Its purport was to recognize a continuance of the connection 
on another basis than marriage.] Sop hie  Prevost .

“Witness,
“Char les  Harr is , Geo . J. Hull .”

It was also given in evidence by the plaintiffs that the 
above paper was recorded in the clerk’s office of the Superior 
# Court for Chatham county, (the county in which Savan-

-* nah is situated,) in *the month of August after its 
date, on the oath of Mr. Harris, one of the subscribing wit-
nesses. The handwriting of Mr. Harris, who was a distin-
guished counsellor at law in Savannah, as well as that of Hull, 
the other subscribing witness, who was a deputy marshal of 
Georgia, was proved by a judge and by one of the members 
of the Savannah bar. It was also given in evidence that 
Charles Harris was of the highest standing and character;
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was a distinguished man in the state, and understood and 
spoke French fluently. No other part of the paper was in his 
handwriting except the words “witness, Charles Harris.”

It was also given in evidence by the plaintiffs, that upon an 
examination of the minutes of the courts, where the record of 
magistrates still remains, the name of White, who was said to 
have performed the marriage ceremony, did not appear as a 
justice of the peace, in Savannah, in the year 1796, or at any 
time previous.

It was also given in evidence by the plaintiffs, that Jewell 
and Sophie Prevost were not considered to be married, by one 
Borbot, the clerk of Jewell, or by the persons with whom he 
associated.

It was further given in evidence on behalf of the plaintiffs, 
by the Rev. Mr. Poznanski, the officiating minister of the 
Hebrew congregation in Charleston, that if a Jew has a child 
by a person who is not a Jewess, the rite of circumcision may 
be performed, and that it is not necessary (for circumcision) 
that the child should be legitimate.

To rebut all this evidence, the defendants gave testimony, by 
Sophie Prevost or Jewell, that she never signed the paper, 
purporting to be a release of all damages, &c., or any paper of 
the kind, and that she never was acquainted with either Har-
ris or Hull; and by R. W. Pooler, the clerk of the court, that 
aidermen of the Common Council of Savannah were ex officio 
justices of the peace, for all purposes, within the town and 
hamlets of Savannah, but that he did not know whether pr 
not White was an aiderman in the years 1794, 1795, or 1796.

There were two bills of exceptions taken in the court 
below; the first of which related to the admissibility of cer-
tain evidence which the court rejected; and the second to the 
instructions prayed to be given to the jury, and refused by the 
court, as also to the instructions actually given. r*994

*The first bill of exceptions is as follows, viz.:— L
The plaintiff, to sustain his action, proved the marriage 

of Benjamin Jewell, on the 30th June, 1813, with Sarah 
Isaacs, one of the lessors; the seisin of Benjamin Jewell; his 
death; and that the other lessors of the plaintiff are the issue 
of that marriage.

The defendants, to defeat the plaintiff’s action, and prove 
themselves the heirs at law of Benjamin Jewell, examined 
Sophie Storne, who testified to a prior marriage between her 
and Benjamin Jewell; and that he held her off as his lawful 
wife; and that eight children were born during the time they 
lived together; and offered in evidence, to sustain their de-
fence, the testimonv on the part of the defendants contained 
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in the schedule annexed to this bill of exceptions. To rebut 
which evidence, the plaintiff offered the deeds and papers 
annexed to this bill of exceptions, signed by Sophie Storne, 
by the name of Sophie Prevost, and gave evidence that the 
said Benjamin and Sophie separated in December, 1810; and 
then offered in evidence, the declarations of one Simons, the 
deceased husband of one of the defendants, that his wife’s 
mother was not married to her father; which evidence the 
court overruled, and the plaintiff excepted thereto. And the 
plaintiff further offered in evidence a file of the Charleston 
Courier for the year 1811, and showed that the manuscripts 
or originals, from which the paper of that day was published, 
are lost or mislaid; and that the Charleston Courier was then 
the leading commercial paper in Charleston, where the parties 
lived, and offered to read from the file the following notice, as 
published the 22d January, 1811, and for three successive 
weeks from that time, viz.—

“ NOTICE.

“The subscriber forbids all persons from giving credit to 
Mrs. Sophie Prevost, on his account, as he will pay no debts 
whatever she may contract.

(Signed,) “ Benjamin  Jewell .”

But the court refused to allow the evidence to be read; to 
which ruling of the court the plaintiff excepted.

Second bill of exceptions:—And at the trial of the said 
# _ cause after the parties had produced the evidence in

-I the schedule hereto *annexed, the plaintiffs desired the 
said justices to instruct the jury, as follows:

1. That if Sophie Prevost and Benjamin Jewell agreed to 
live in concubinage, and, under that agreement, cohabited 
together, the connection is not matrimony, although they 
passed themselves off, to other persons, as man and wife.

2. That if Benjamin Jewell and Sophie Prevost asserted, 
contrary to the fact, that they were married, when, in reality, 
they had agreed to cohabit without marriage, such assertion 
will not change the nature of their connection so as to legiti-
mate the children that were the produce of that union.

3. That if the jury do not believe that Benjamin Jewell 
and Sophie Prevost were married by a magistrate in Savan-
nah, in the year 1796, or before that time, then there is no 
evidence of a marriage before them, on which they can find 
the defendants to be the legitimate heirs of Benjamin Jewell.

4. That if the said Benjamin and Sophie were living in con- 
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cubinage in 1796, under the agreement produced in evidence, 
and continued to cohabit together afterwards, such cohabita-
tion will not amount to marriage, notwithstanding their 
representations to third persons, unless there was a distinct 
agreement between them to rescind the former agreement, and 
to stand to each other thenceforward in the relation of hus-
band and wife. And that if such new agreement be relied 
on, it ought to be established by satisfactory proof, and can-
not be inferred from common reputation.

5. That if there was a promise of marriage, followed by 
sexual intercourse between Benjamin Jewell and Sophie Pre-
vost, and she afterwards sued him for breach of marriage 
promise, or received a sum of money in satisfaction of the 
injury done her by refusing to marry her, the promise is 
thereby released, and the promise and subsequent intercourse 
do not constitute the parties man and wife.

6. That a promise to marry at a future time, followed by 
cohabitation, does not constitute marriage, though the promise 
be accepted at the time when it was made.

And the defendants prayed the justices to instruct the jury:
1. That if they believe that before any sexual connection 

between Miss Prevost and Benjamin Jewell, Mr. Jewell 
and Miss *Prevost, in the presence of her family and L 
his friends, agreed to marry, and did afterwards live together 
as man and wife, the tie was indissoluble even by mutual con-
sent.

2. That if the jury believe a marriage was celebrated in 
Savannah by a magistrate, the moment the celebration was 
over, the contract was perfect and indissoluble.

3. That even if the paper signed in Savannah in March, 
1796, was signed by Sophie Prevost, and was so signed when 
she was unmarried, still it was not an indissoluble contract, 
but one which the parties were at full liberty to cancel and 
retract. And that the constant admission by both parties that 
they were man and wife, their reception in society, his calling 
her to renounce her dower, are evidence to authorize the jury 
to draw the conclusion that Mr. Jewell and Sophie Prevost 
had concluded and agreed to become and live together as law-
ful husband and wife prior to 1810; and if so, the separation 
does not affect the right of the children of that marriage; 
they are legitimate.

And the said justices refused the third instruction prayed 
by the plaintiffs. And as to the sixth instruction prayed by 
the plaintiffs, the said justices instructed the jury, that “if 
the contract be made per verba de proesenti, and remains with-
out cohabitation, or if made per verba de futuro, and be fol-

Vol . i.—14 209 



226 SUPREME COURT.

Jewell’s Lessee et al. v. Jewell et al.

lowed by consummation, it amounts to a valid marriage, and 
which the parties (being competent as to age and consent) 
cannot dissolve; and it is equally binding as if made in facie 
ecclesicey 2 Kent Com., 86, 3d edit. To which refusal and 
instruction the plaintiffs except. And the said justices gave 
the first instruction prayed by the defendants, to which the 
plaintiffs also except.

Coxe and Legare, attorney-general, for the plaintiffs in error. 
Hunt, for defendants.

The following were the points relied upon on the part of 
the plaintiffs in error:

1. That the declaration of Simons ought to have been 
admitted in evidence.

2. That the exclusion of the notice in the newspaper was 
error.

3. That Mrs. Storne was clearly incompetent as a witness, 
«o??! if her testimony was true, she having been the wife of

J Jewell. She *was also interested in the event of the 
cause. (This point, however, was not in the bill of excep-
tions, and was not discussed.)

4. That the instructions asked for by the plaintiffs, and 
refused by the court, ought to have been given.

5. That there was error in the instruction given at the 
request of the defendants.

Coxe, for plaintiff in error, entered into a particular exam-
ination of the testimony, all of which was before the court, in 
consequence of the refusal of the court below to grant the 
third instruction prayed by the plaintiffs, which was, “ that if 
the jury did not believe that Benjamin Jewell and Sophie 
Prevost were married by a magistrate in Savannah in the year 
1796, or before that time, then there was no evidence of a 
marriage before them.”

This investigation, as also that of the counsel who argued 
the case subsequently, is omitted in the report.

As to the admissibility of Simons’s declarations, 1 Stark., 
59 (2 Eng. Com. Law, 293); 1 Mau. & Sei., 636; 1 Stark., 
69 (2 Eng. Com. Law, 299); 10 East, 282; 13 Ves., 140; 
1 Pet., 328.

As to the admissibility of the publication in the newspaper, 
2 Stark., 66, 165, 166 (3 Eng. Com. Law, 247, 296). That 
gazette is good evidence to prove public notice, 10 Cond. Ch. 
Rep,, 217.

As to what constitutes marriage, Dalrymple v. Dalrymple^ 
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4 Condensed Ecclesiastical Reports, 485, 488, 489; 4 Bac. 
Abr. title “ Marriage; ” Easterly v. Easterly, Dyer, 305; Bac. 
Abr. pl., 60; Bull. N. P., 101, 102; 3 Dane Abr., 294, 299; 
18 Johns. (N. Y.), 349; 7 Wend. (N. Y.), 51; 10 Watts (Pa.), 
158, 161, 162.

Hunt, for defendants.
As to what constitutes marriage, Bracton, b. 1, p. 4, c. 5, 

s. 7; Swinburne on Espousals, 198, also 5, 6, 7, 223, 224, 226, 
227, 234; Taylor on Civil Law, 254, 258, 268, 277, 279; 1 Mil-
ton’s Paradise Lost, as to the ceremony which took place on 
the first marriage; 4 McCord (S. C.), 256; 18 Johns. (N. Y.), 
347; 4 Id., 53; 2 Bia. Rep., 877; 1 Dow, 176, 181; Moore, 
170; Manuscript Cases in South Carolina, Strongfellow v. 
Strongfellow, also Billings v. Billings, decided by Chancellor 
Harper; 1 Price, 83; 6 Mod., 172; 1 Dow., 189. r*228

*As to the admissibility of the newspaper evidence, •- 
case of the Berkeley Peerage, 4 Campb., 401.

As to Simons’s declarations; no time or circumstances are 
mentioned when they were made, and he does not testify to 
general reputation.

Legare, for plaintiffs.
As to Simons. His declarations were against his interest. 

Old coats of arms, tombstones, &c. all now admitted. 1 Pet., 
337; 13 Ves., 514; Cowp., 591, 594; 2 Russ. & M., 147, 156; 
2 Cond. Ch. Rep., 431; Greenl. Ev., § 159.

As to the newspaper, 7 Pet., 100; Pothier, 295, 296; 6 East, 
192; 2 Russ. & M., 435.

As to what constitutes marriage, 6 Serg. & R. (Pa.), 333; 
10 Johns. (N. Y.), 226, analogous cases of partnership; 2 Barn. 
& Aid., 387; 18 Johns., 348; 4 Id., 52; 2 Dow, 462; Cun-
ningham v. Cunningham, 2 Dow, 504; North v. Valek, Dud. 
(S. C.), Ch.; 6 Binn. (Pa.), 405; 2 Dane Abr., 302; 2 Cow-
en’s Phillips, 354, collection of cases; Alderson v. Clay, 1 
Stark., 405 (2 Eng. Com. Law, 445); 2 Stark. Evid., 590, 688; 
Kelly n . Jackson, 6 Pet., 622, 62; Greenl. Ev., §'39; 4 Hagg. 
Ecc. 519; Dalrymple n . Dalrymple was a clear case of verba 
inpraesenti; “ accipio te”

As to the proof offered that none but the legitimate chil-
dren of the Jews are circumcised, Gen. xvii., 10.

On the general subject of marriage, Planke’s History of 
Christian Society, vol. 1; Pothier, 5, 30, 38, 39; Swinb., 27, 
231, 227; Collins v. Jethro, 6 Mod., 155; 3 Dane Abr. title 
“ Marriage,” 301, that the canon law was never adopted in 
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this country; Brown v. United States, 8 Cranch, 110; 3 Dall., 
281; 2 Bibb, (Ky.), 343.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This is an action of ejectment brought by the plaintiffs in 
error against the defendants, to recover a house and lot in the 
city of Charleston, in South Carolina. The plaintiffs claim to 
be the lawful wife and children of Benjamin Jewell, deceased, 
who, it is admitted, died intestate and seised of the premises 
in question. The defendants also claim to be the lawful chil-
dren of the same Benjamin Jewell, by Sophie Storne, who, 
*9901 before her marriage, was named Sophie Prevost, who is

J still living and has conveyed all *her interest to her 
children, and the rights of the parties depend altogether upon 
the validity of this marriage.

At the trial in the Circuit Court, the verdict and judgment 
being in favor of the defendants, the case is brought here by 
a writ of error, sued out by the plaintiffs.

The questions before this court appear in the two bills of 
exception taken by the plaintiffs. The test imony as set forth 
in the record is voluminous, and in many instances contradic-
tory. But a very brief statement will show the points of law 
which have been brought here for revision, and it is unneces-
sary to encumber the case with the mass of testimony which 
was offered to the jury by the respective parties, in order to 
prove or disprove the marriage in controversy.

The plaintiffs proved the marriage of Benjamin Jewell, on 
the 30th of June, 1812, with Sarah Isaacs, one of the lessors; 
and that the other lessors of the plaintiff are the issue of that 
marriage.

The defendants, in order to show that they, and not the 
plaintiffs, were the heirs at law of Benjamin Jewell, examined 
Sophie Storne, who stated that she was married to Benjamin 
Jewell, at Savannah, in Georgia, in 1794 or 1795, by a magis-
trate whose name she did not recollect, in the presence of 
several witnesses; that the said Jewell was a Jew, and the 
witness a Catholic; that her mother would not consent that 
she should be married according to the Jewish form, and that 
Jewell would not consent to be married according to their 
form, and on that account they were married by a magistrate; 
that they lived together as man and wife many years, and that 
the defendants are the issue of that marriage; that they at 
length separated, and she having heard that Jewell was married 
again, thought that she also had a right to marry, and accord-
ingly married a certain Joseph Storne, with whom she lived 
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some years, and who is since dead. Various acts and declara-
tions of the parties, and the general reputation in the places 
where they lived, were also offered in evidence on the part of 
the defendants, to prove that the said Jewell and Sophie had 
lived together as man and wife, and had constantly acknow-
ledged and spoken of each other as such.

To rebut this evidence, and to show that the connection of 
the parties was merely concubinage, and not marriage, several 
instruments of writing, alleged to have been executed 
by them at different *times, were offered in evidence on L 
the part of the plaintiffs, and also various acts of the parties 
and the general reputation in the places where they lived.

After this evidence on the part of the plaintiffs and defend-
ants had been given to the jury, the plaintiffs offered the 
declarations of one Simons (the deceased husband of one of 
the defendants), that his wife’s mother was not married to her 
father. It was objected to by the defendants, and rejected by 
the court.

The plaintiffs also further gave in evidence that the sepa-
ration took place in Charleston, in the month of December, 
1810, where it was admitted that the parties had been living 
together for many years, and then produced a file of thé 
Charleston Courier for the year 1811, and proved tha,t the 
manuscripts or originals from which the paper of that day 
was published are lost or mislaid; that it was at that time 
the leading commercial paper in Charleston ; and thereupon 
offered to read from the file the following notice, as published 
on the 22d of January, 1811, and for three successive weeks 
from that time, viz. :

“ NOTICE.

“ The subscriber forbids all persons from giving credit to 
Mrs. Sophie Prevost on his account, as he will pay no debts 
whatever she may contract.

“Benja min  Jewell .”

But the court refused to allow the evidence to be read; and 
these two points of evidence form the subject of the first 
exception.

The second exception brings up the question as to what 
constituted a legal marriage in Georgia and South Carolina, 
in one or the other of which states the parties had always 
lived from the time of their original connection. Several 
instructions were asked for on both sides, some of which 
would appear not to have been controverted ; and the points 
before this court will be better understood, by excluding all 
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the prayers on both sides which do not form a part of the 
exception, and are therefore not now the subjects of review 
in this court. The exception is confined to the third and 
sixth instructions asked for by the plaintiffs, and to the first 
asked for by the defendants. They are as follows :

3. That if the jury do not believe that Benjamin Jewell 
and Sophie Prevost were married by a magistrate in Savannah, 
*20-11 in the year 1796, or before that time, then there is no

J evidence of a *marriage before them, on which they 
can find the defendants to be the legitimate heirs of Benjamin 
Jewell.

6. That a promise to marry at a future time, followed by 
cohabitation, does not constitute marriage, though the promise 
be accepted at the time when it was made.

Defendant’s prayer. 1st. That if the jury believe that 
before any sexual connection between Sophie Prevost and 
Benjamin Jewell, they, in the presence of her family, and his 
friends, agreed to marry, and did afterwards live together as 
man and wife, the tie was indissoluble even by mutual con-
sent.

Whereupon the court gave the instruction requested by the 
defendant, and refused the third instruction asked for by the 
plaintiffs ; and upon the sixth directed the jury that if the con-
tract be made per verba de præsenti, and remains without co-
habitation, or if made per verba de future., and be followed by 
consummation, it amounts to a valid marriage, and which the 
parties (being competent as to age and consent) cannot dis-
solve ; and it is equally binding as if made in facie ecclesice. 
To this refusal and instruction the plaintiff excepted.

We proceed to examine the questions presented by these 
exceptions in the order in which they are stated.

The first point in the first exception is upon the rejection of 
the declarations of Simçns, the deceased husband of one of 
the defendants. It is true that Simons cannot be presumed 
to have known of his own personal knowledge the particular 
fact of which he was speaking ; and he must have made the 
statement upon information derived from others. He does 
not appear to have named the person from whom he obtained 
his information, nor to have stated that his knowledge was 
derived from the general understanding and reputation in his 
wife’s family. But the knowledge of events of this description 
most generally exists in every family, and hence the declara-
tions of one of its members is [are ?] admissible, although he 
does not mention the source from which he derived his infor-
mation ; and such declarations are equally admissible whether 
his connection with the family is by blood or marriage. In 
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the case of Vowles v. Young, 13 Ves., 140, testimony precisely 
similar to that now offered was received; and we think the 
declarations of Simons ought to have been admitted, and that 
the Circuit Court erred in rejecting them. r*232

*The second point in this exception was upon the L 
admissibility of the advertisement in the Charleston Courier; 
and upon this point also we differ in opinion with the Circuit 
Court.

It was admitted that the parties had cohabited together for 
a long; time, and that the defendants were the issue of that 
intercourse; and in order to prove that their mother was mar-
ried to Jewell, the acts and declarations of the parties during 
their cohabitation were offered in evidence by the defendants 
(and were unquestionably admissible), to prove that during 
that time she was acknowledged and treated by Jewell as his 
lawful wife. Acts and declarations were also offered on the 
part of the plaintiffs, to prove the contrary. The separation 
took place in December, 1810, in Charleston, where the parties 
had lived together for many years, and this advertisement 
appeared in the principal commercial paper of the place in the 
January following. It was offered by the plaintiffs, like the 
acts and declarations above mentioned, on his part, to rebut 
the testimony which had been given by the defendants; and 
this advertisement would manifestly have been admissible on 
the same rules of evidence, if it had appeared while the par-
ties were still living together or at the moment of separation. 
And although they had parted a short time before the publi-
cation, yet it followed so immediately afterwards, that it must 
be regarded as a part of the res gesta, and as one of the cir-
cumstances connected with the separation and previous cohab-
itation. Whether it was inserted by J ewell or not; and if it 
was, what were his motives for so doing, are questions for the 
consideration of the jury and not for the court. The plaintiff 
had a right to show the fact that such an advertisement did 
appear at the time mentioned, and it was with the jury to 
determine the degree of weight, if any, to which this fact was 
entitled, taking into consideration all the circumstances under 
which it appeared.

As relates to the points contained in the second exception, 
we think the court were right in refusing the third instruction 
requested by the plaintiffs. In order to explain the question 
intended to be raised by this prayer, it is proper to state, that 
in addition to the testimony of Sophie Storne, herein before 
mentioned, certain acts and declaration of the parties, which 
it is not necessary to set forth at large, were given in 
evidence by the defendants, *by other witnesses, to *-
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prove that the parties were married at Savannah, about the 
time mentioned by Sophie Storne, and before they cohabited 
together. The plaintiff, on the contrary, in order to prove 
that they were not married, and that she went to live with 
him as his concubine, offered in evidence a paper, purporting 
to be signed by the parties, and dated March the 10th, 1796, 
by which there was an open and plain agreement on her part 
to become the mistress of Jewell. The paper is gross and in-
decent in its language, and it is unnecessary to state more 
particularly its contents. The third instruction asked for by 
the plaintiff is founded upon the assumption that this paper is 
genuine, and insists that if the marriage did not take place 
before its date, then the intercourse began under this agree-
ment, and their subsequent cohabitation must be presumed 
to have been of the same description, unless an actual mar-
riage afterwards was proved. But the answer to the argu-
ment is, that the authenticity of the paper is denied by the 
defendants, who contend that it was fabricated by Jewell, or, 
if signed by Sophie, that she was entrapped and deceived, and 
ignorant of its contents. The question, therefore, is open to 
the jury, upon the whole evidence, to determine upon what 
terms and in what character the connection originally began; 
and the evidence offered by the defendants that they lived 
together for so many years as man and wife, and treated and 
spake of each other as such, are certainly admissible to show 
that a marriage had taken place between them at some time or 
other, and whether before or after the date of the paper could 
not be material.

The residue of the instructions contained in this exception 
all involve the question as to what constituted marriage, at 
the time of this cohabitation, by the laws of Georgia and 
South Carolina. The question has, of course, no concern 
with the nature and character of the union of man and wife 
in a religious point of view. But regarding it (as a court of 
justice must do) merely as a civil contract, and deciding in 
what form it ought to have been celebrated in order to give 
the parties the legal rights of property which belong to the 
husband or the wife, and to render the issue legitimate, the Cir-
cuit Court held, and so instructed the jury, that if they be-
lieved that, before any sexual connection between the par- 
*9341 ^es’ they’ in presence of her family and friends,

-I *agreed to marry, and did afterwards live together as 
man and wife, the tie was indissoluble even by mutual con-
sent. And that if the contract be made per verba de prcesenti, 
and remains without cohabitation; or, if made per verba de 
future, and be followed by consummation, it amounts to a 
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valid marriage, and which the parties (being competent as to 
age and consent) cannot dissolve; and that it is equally bind-
ing as if made in facie ecclesioe.

Upon the point thus decided, this court is equally divided; 
and no opinion can therefore be given. Upon the questions, 
however, contained in the first exception, the judgment of the 
Circuit Court must be reversed, and a venire de novo awarded.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
district of South Carolina, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in 
this cause be and the same is hereby reversed, with costs, and 
that this cause be and the same is hereby remanded to the 
said Circuit Court, with directions to award a venire facias 
de novo.

The  Presi dent  and  Direc tors  of  the  Bank  of  the  
Metrop oli s , Plaintiff s in  erro r , v . The  Pres iden t , 
Dire ctors , and  Comp any  of  the  New  Eng lan d  Bank , 
Defend ants .

When there have been, for several years, mutual and extensive dealings be-
tween two banks, and an account current kept between them, in which they 
mutually credited each other with the proceeds of all paper remitted for 
collection, when received, and charged all costs of protests, postage, &c.; 
accounts regularly transmitted from the one to the other and settled upon 
these principles; and upon the face of the paper transmitted, it always ap-
peared to be the property of the respective banks, and to be remitted by 
each of them upon its own account; there is a lien for a general balance of 
account upon the paper thus transmitted, no matter who may be its real 
owner.1

This  case was brought up by writ of error from the Circuit 
Court for the District of Columbia. r*28S

*At the trial in the Circuit Court, it appeared upon L 
the evidence that the Bank of the Metropolis, one of the

1 S. 0., 6 How., 212. Appl ied . In County Bank, 1 McCrary, 494, 497, 
re Tallassee Mfg. Co., 64 Ala., 595. 500. Cit ed . Wood v. Boylston Nat. 
Foll owed . Wilsons. Smith, 3How., Bank, 129 Mass., 360. See Odell v. 
769, 770. Dist inguis hed . Hoover Gray, 15 Mo., 343; Sweeney y. Easter, 
v. Wise, 1 Otto, 314. Rev ie we d . 1 Wall., 166; Wyman v. Colorado Nat. 
First Nat. Bank of Chicago v. Beno Bank, 5 Col., 34.
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banking institutions of the District of Columbia, had been for 
a long time in the habit of dealing and corresponding with 
the Commonwealth Bank of Massachusetts. They mutually 
remitted for collection such promissory notes or bills of ex-
change as either might have, which were payable in the 
vicinity of its correspondent, which, when paid, were credited 
to the party who sent them, in the account current kept 
by both banks, and regularly transmitted from the one to the 
other and settled upon these principles. The costs and ex-
penses, such as protests and postage, were, of course, charged 
in such account.

The balance was sometimes in favor of one, and sometimes 
of the other. On the 24th of November, 1837, the Bank of 
the Metropolis was indebted to the Commonwealth Bank in 
the sum of $2200, and in the latter part of the year 1837, the 
Commonwealth Bank transmitted to the Bank of the Metro-
polis, for collection in the usual way, sundry drafts, notes, and 
other commercial paper which would fall due in the ensuing 
months of February, March, April, May, and June. They 
were endorsed by E. P. Clarke, cashier, and made payable to 
C. Hood, cashier, and again endorsed by C. Hood, cashier, 
to G. Thomas, cashier. Clarke was the cashier of the New 
England Bank; Hood, of the Commonwealth Bank, and 
Thomas of the Bank of the Metropolis.

On the 13th of January, 1838, the Commonwealth Bank 
failed, and on that day Charles Hood, the cashier, wrote a 
letter to the Bank of the Metropolis, directing them to hold 
the paper which had been forwarded, as above stated, “subject 
to the order of the cashier of the New England Bank, it 
being the property of that institution.” When this letter was 
received, the account was examined, and it was discovered 
that on that day the Commonwealth Bank was indebted to 
the Bank of the Metropolis in the sum of $2900.

The deposition of Charles Hood, which appeared to have 
been taken under the act of Congress, was read in evidence 
by the defendant in error. It stated, among other things, that 
“ the Commonwealth Bank never, at any time, owned any of 
*2361 sa^ n°fes or obligations, or any part or either of them, 

J and had never any *right, title, interest, claim, or lien 
thereon, but that the same were at the time of the receipt, 
and ever afterwards, the property of said New England Bank, 
and subject to its order and control.”

The reading of this deposition was objected to in the court 
below, and included in the bill of exceptions; but as the objec-
tion was not argued in this court, it is presumed to have been 
abandoned.
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The action was brought by the New England Bank against 
the Bank of the Metropolis, and the judgment in the Circuit 
Court was in favor of the plaintiff for the whole amount of 
the proceeds of the notes and bills in question.

At the trial, a bill of exceptions was taken by the defend-
ant, (the present plaintiff in error,) which, after reciting the 
evidence, concludes as follows:

Whereupon, the counsel for defendants prayed the court to 
instruct the jury, that, if they shall believe from the said evi-
dence that the Commonwealth Bank did for a series of years 
transact business with defendants, and did from time to time 
transmit notes and other commercial paper to defendants for 
collection, which were all treated by both parties as if the 
same were the property of the said Bank of the Common-
wealth, who were credited in their account current with the 
proceeds, and charged with the costs and expenses, which 
accounts were from time to time adjusted upon these princi-
ples; that the notes and paper mentioned in said letter of 
13th January, 1838, were endorsed and transmitted in the 
ordinary course of business, without any notification that any 
other party or person had any interest in said paper, were thus 
received by defendants, and held by them; that while thus 
held by them, the said Commonwealth Bank became insolvent 
or embarrassed in its circumstances, and after such embarrass-
ment the letters aforesaid of the 13th January, 1838, were 
written, and at the time of their receipt by defendants, said 
embarrassed state of said Commonwealth Bank was known to 
defendants, and there was at that period a large balance on 
general account due defendants from said Commonwealth 
Bank, and the said paper was all regularly endorsed by the 
cashier of said Commonwealth Bank to defendants; the said 
defendants had a right to receive said paper, and the proceeds 
when recovered, until such balance was paid; and (-*997 
plaintiffs are not entitled *to recover; which instruc- 
tion, as prayed, the court refused to give.

Coxe, for the plaintiff in error.
Bradley, for the defendant.

Coxe argued, 1. As to the law, supposing the Commonwealth 
Bank and the Bank of the Metropolis to have been the only 
parties in the transaction; and, 2dly, How far that law was 
changed by the intervention of the New England Bank. On 
the first point, he cited 17 Wend. (N. Y.), 100; 1 Ry. & 
Moo., 271; 1 Rose Cas., 280, 80; 5 T. R., 488, 491, 493; 1 
Esp. Cas., 66; 2 Bia. Rep., 1154.
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As to the second point, he argued that it must have been a 
secret trust between the two eastern banks, which did not fol-
low the specific paper; and cited 1 Rose Cas., 238, 242, 246, 
248; 7 T. R., 355; 7 Mass., 319, 324; 2 Ves., 585.

Bradley, contra. As to the question of lien, 3 Bos. & P., 
494; 6 T. R., 14; 7 East, 224, that special liens must be sus-
tained by proof; also Burr., 2221; 6 East, 28; 1 Atk., 236. 
That the onus is on the person who claims a lien, 7 Barn. & 
C., 212, in 14 Com. Law. Rep., 30; 3 Bro. Ch. Cas., 21. No 
lien for general balance on bills casually left. 7 Taunt., 278; 
see also 3 Mas., 222; 1 Mau. & Sei., 140; 2 Dall., 60; 1 
East, 335; 8 Barn. & C., 622, or 15 Com. Law. Rep., 319; 7 
Bing., 284; 20 Com. Law Rep., 130; Doug., 303; 3 T. R., 
321; 1 P. Wms., 318; 3 P. Wms., 185; 1 Salk., 160 ; 1 Atk., 
234; 2 Barn. & Aid., 327; 3 Barn. & C., 376; 1 Pet., 28, 
30, 35.

Coxe, in conclusion, examined cases cited on the other side 
to show that they did not apply, and argued that there was a 
special usage made out between these two banks. In 1 Liv-
ermore on Agency, 261, cases examined, and same distinction 
drawn as exists here.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

If this were a question between the two Boston banks, and 
the case depended upon their respective rights, the plaintiff 
*oqo-i in the court below would, undoubtedly, have been enti- 

J tied to *recover, for it is admitted, that although the 
notes and bills were endorsed to the Commonwealth Bank by 
the cashier of the New England Bank, yet no consideration 
was given for them; nor any advances of money made upon 
them; and they were placed in the hands of the first-men-
tioned bank as the agent of the other, merely for the purpose 
of collection. The question, however, is a different one be-
tween the parties to this suit, and its solution must depend, 
not upon the nature of the transactions between these two 
banks, but upon the dealings between the Commonwealth 
Bank and the Bank of the Metropolis.

It appears from the evidence offered by the plaintiff in error, 
that for several years prior to the insolvency of the Common-
wealth Bank, (which happened in January, 1838,) there had 
been mutual and extensive dealings between the two last- 
mentioned banks, and an account current between them, in 
which thev mutually credited each other with the proceeds of 
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all paper remitted for collection when received, and charged 
all costs of protest, postage, &c. Accounts were regularly 
transmitted from the one to the other, and settled upon these 
principles; and upon the face of the paper transmitted, it 
always appeared to be the property of the respective banks, 
and to be remitted by each of them on its own account.

The balances in the account current fluctuated according to 
the amount of paper they respectively transmitted, and these 
balances it would seem were generally suffered to remain until 
they were reduced by the proceeds of the notes and bills 
deposited with each other in the usual course of their busi-
ness. Thus, in November, 1837, the Bank of the Metropolis 
was debtor upon the account in the sum of 82,200; but in 
January, 1838, when notice of the failure of the Common-
wealth Bank was received, that balance had been extinguished, 
and the last-mentioned bank was debtor in the sum of 82,900. 
It is not suggested that any information of the interest of the 
New England Bank, in the paper in question, was ever com-
municated to the Bank of the Metropolis until after the insol-
vency of the Commonwealth Bank. And the question is, 
whether the plaintiff in error has a right to retain the pro-
ceeds of the notes then in its hands to cover the balance of 
account due upon these transactions.

If the notes remitted had been the property of the 
Commonwealth *Bank, there would be no doubt of the L 
right to retain; because it has been long settled, that wher-
ever a banker has advanced money to another, he has a lien 
on all the paper securities which are in his hands, for the 
amount of his general balance, unless such securities were 
delivered to him under a particular agreement.

The paper in question was, however, the property of the 
New England Bank, and was endorsed and delivered to the 
Commonwealth Bank for collection, without any considera-
tion, and as its agent in the ordinary course of business; it 
being usual, and indeed necessary, so to endorse it, in order 
to enable the agent to receive the money. Yet the possession 
of the paper was prima facie evidence that it was the property 
of the last-mentioned bank; and without notice to the con-
trary, the plaintiff in error had a right so to treat it, and was 
under no obligation to inquire whether it was held as agent or 
as owner; and if an advance of money had been made upon 
this paper to the Commonwealth Bank, the right to retain for 
that amount would hardly be disputed.

We do not perceive any difference in principle between an 
advance of money and a balance suffered to remain upon the 
faith of these mutual dealings. In the one case as well as the
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other, credit is given upon the paper deposited or expected to 
be transmitted in the usual course of the transactions between 
the parties.

There does not, indeed, appear to have been any express 
agreement that those balances should not be immediately 
drawn for; but it may be implied from the manner in which the 
business was conducted; and if the accounts show that it was 
their practice and understanding to allow them to stand and 
await the collection of the paper remitted, the rights of the 
parties are the same as if there had been a positive and express 
agreement; and such mutual indulgence on these balances 
would be a valid consideration; and, like the actual advance 
of money, give the plaintiff in error a right to retain the 
amount due on closing the account.

It is evident that a loss must be sustained either by the 
plaintiff or defendant in error by the failure of the Common-
wealth Bank. We see no ground for maintaining that there 
is any superior equity on the side of the New England Bank. 
It contributed to give to the corporation which has proved 
*9401 ^solvent *credit with the plaintiff in error, by the

-* notes and bills which it placed in its hands to be sent 
to Washington for collection, endorsed in such a form as to 
make them prima facie the property of the Commonwealth 
Bank, and enabled it to deal with them as if it were the real 
owner. The Bank of the Metropolis, on the contrary, is in no 
degree responsible for the confidence which the defendant in 
error reposed in its agent. And when this misplaced confi-
dence has occasioned the loss in question, it would be unjust 
to throw it upon the bank which has been guilty of no fault or 
want of caution, and which was induced to give the credit by 
the manner in which the defendant in error placed its prop-
erty in the hands of an agent unworthy of the trust.

If, therefore, the jury find that the course of dealing between 
the Commonwealth Bank and the Bank of the Metropolis was 
such as is stated in the testimony; that they always appeared 
to be, and treated each other as the true owners of the paper 
mutually remitted, and had no notice to the contrary; and 
that balances were from time to time suffered to remain in the 
hands of each other to be met by the proceeds of negotiable 
paper deposited or expected to be transmitted in the usual 
course of the dealing between them, then the plaintiff in error 
is entitled to retain for the amount due on the settlement of 
the account.

The question, whether the balances were usually suffered to 
lie for a time on account of negotiable paper actually depos-
ited or expected to be received, and which formed the consid- 
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eration on which the defence rested, is not perhaps as distinctly- 
stated as it might have been in the hypothetical instruction 
requested by the plaintiff in error. But we think it is fairly 
to be inferred from the language used in the prayer, by which 
the defence is put upon the ground that the paper transmitted 
was treated by the parties as the property of each other; and 
as the prayer was rejected without any explanation or qualifi-
cation, we have no reason for supposing that a different con-
struction was put upon it in the Circuit Court.

The judgment must therefore be reversed.

ORDER.

This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the
District of Columbia, *holden in and for the county of L • 
Washington, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Circuit Court in this cause 
be and the same is hereby reversed, with costs; and that this 
cause be and the same is hereby remanded to the said Circuit 
Court, with directions to award a venire facias de nova.

Bernar d Mc Kenna , Plai nti ff  in  error , v . Charl es  
B. Fisk , Defen dant .

After pleading the general issue, it is too late to take advantage of a defect in 
the writ, or a variance between the writ and declaration.1

Actions of trespass, except those for injury to real property, are transitory in 
their character.2

Where the writ mentions a trespass with force and arms upon the storehouse 
of the plaintiff and a seizure and destruction of goods, it covers a transitory 
as well as a local action.

In transitory actions, a venue is laid to show where the trial is to take place. 
It is a legal fiction, devised for the furtherance of justice, and cannot be 
traversed.

In such actions, such a venue is good without stating where the trespass was

1 Appl ied . Waldo v. Beckwith, 1 505, 509; Wickliffe v. Owings, 17 Id.,
New Mex., 111. Cite d . Dennick v. 47; Jones v. League, 18 Id., 76; De
Railroad Co., 13 Otto, 18; 2 Morr. Sobry v. Nicholson, 3 Wall., 420; Bell
Tr., 458. v. Railroad Co., 4 Id., 598.

Pleading to the merits waives ob- 2 An action for injuries to barges 
jection to jurisdiction. Bailey v. Do- from the overflow of a canal, is local.
tier, 6 How., 23; Smith v. Kernochen, Moyer v. Chesapeake, &c., Canal Co.,
7 Id., 198; Sheppard v. Graves, 14 Id., 12 Phil. (Pa.), 540. So is an action
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in fact committed, with a scilicet of the countv in which the action is 
brought.3

In the absence of statutory provisions, the courts in the District of Columbia 
must apply the principles of the common law to such actions, the pleadings, 
and the proofs.

Thi s  case was brought up by writ of error from the Circuit 
Court of the United States for the District of Columbia and 
county of Washington.

In the trial of the cause in the court below, the whole of 
the evidence offered by the plaintiff was shut out by a decision 
of the court, and the question was solely upon the correctness 
of this opinion.

The writ was as follows:

The United States of America, to the Marshal of the District 
of Columbia, greeting:

We command you, that you take Charles B. Fisk, late of 
# Washington county, if he shall be found within the

-I county of Washington, *in your said district, and him 
safely keep, so that you have his body before the Circuit Court 
of the District of Columbia, to be held for the county afore-
said, at the city of Washington, on the fourth Monday of 
November next, to answer unto Bernard McKenna, in a plea, 
wherefore, with force and arms, &c., at the county of Alle-
gany, in the state of Maryland, to wit, at the county of Wash-
ington, he broke into the storehouse of the said Bernard, and 
seized, took, detained, and destroyed the goods and chattels, 
and articles of household of the said Bernard, then and there 
found, and being of a large value, and other wrongs to the 
said Bernard then and there did, against the peace, dignity, 
and government of the United States, &c. Hereof fail not at 
your peril, and have you then and there this writ.

Witness, Wm. Cranch, Esq., Chief Judge of our said court 
at the city of Washington, the 1st day of May, Anno Domini, 
one thousand eight hundred and forty.

Issued the 27th day of May, 1840. Wm . Bren t , Clk. 
The declaration was as follows:

Nar.
Washington County, District of Columbia, to wit:

Charles B. Fisk, late of the county of Washington afore-
said, yeoman, was attached to answer unto Bernard McKenna, 
in a plea wherefore, with force and arms, &c., at the county of

for injuries to a barge at defendant’s to be a safe place for loading. Demp- 
wharf, where the suit proceeds upon sey v. Delaware Iron Co,. Id., 314. 
the theory of defendant’s duty to keep 3 Applie d . Mitchell v. Iiarmony, 
the wharf in such order and repair as 13 How., 137; s. c. 1 Blatcht., &4V.
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Washington aforesaid, he broke into the storehouse of the said 
Bernard, and seized, took, detained, and destroyed the goods, 
chattels, and articles of household of the said Bernard, then 
and there found, and being of a large value, and other wrongs 
to the said Bernard then and there did, against the peace, dig-
nity, and government of the United States, and to the great 
damage of the said Bernard.

And thereupon, the said Bernard, by Brent & Brent, his 
attorneys, complains, that the said Charles, heretofore, to wit, 
on the — day of September, in the year of our Lord eighteen 
hundred and thirty-nine, at the county of Washington, in the 
District of Columbia, with force and arms, &c., seized, took, 
detained, and destroyed the goods and chattels, to wit, one 
thousand gallons of spirituous liquors of different kinds; a 
large quantity of coffee and of tea; various clothing ready 
made for sale; two hundred bushels of Indian corn; all 
the promissory notes and accounts of *sundry persons 
due to the said Bernard, to the amount of at least $400; all 
the furniture, bedding, and other articles in said storehouse; 
and also the shantee, or storehouse, in which said goods and 
chattels then and there were found; the said shantee or store-
house being a temporary building erected by said Bernard, and 
to be removed by him, and not being part of, or attached to, 
the freehold or real; all of said goods and chattels, bills, bonds, 
and accounts belonging to the said Bernard, then and there 
found, and being of a large value, to wit, of the value of 
$2,000, and carried away and destroyed the same, and con-
verted the same to his own use, and other wrongs to the said 
Bernard then and there did, against the peace, government, 
and dignity of the United States, &c. And also, for that the 
said Charles, to wit, on or about the — day of September, 
1839, with force and arms, &c., at the county of Washington, 
in the District of Columbia, broke and entered a certain other 
shantee or temporary storehouse of the said Bernard, situate 
and being in said county of Washington, and then and there 
made a great noise and disturbance therein, for a long space 
of time, and then and there forced and broke open, broke to 
pieces, damaged, and destroyed divers, to wit, bottles, barrels, 
hogsheads, jugs, and demijohns, containing one thousand gal-
lons of spirituous liquor of different kinds, of, and belonging 
to, the said Bernard, and broke to pieces, destroyed, damaged, 
and spoiled divers, to wit, one thousand pounds of coffee; two 
hundred pounds of tea; one hundred suits of ready-made 
clothing; two hundred bushels of Indian corn; sundry prom-
issory notes, bonds, bills, and accounts due to said Bernard 
from sundry persons; and also, sundry planks, timbers, shin-
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gles, and other materials in the construction of a certain shan- 
tee, also belonging to the said Bernard, then and there found, 
and of great value, to wit, of the value of $2,000, and other 
wrongs to the said Bernard then and there did, against the 
peace, government, and dignity of the United States, &c.

And also, during the time aforesaid, to wit, on the day and 
year aforesaid, at the county aforesaid, seized and took divers 
other goods and chattels, to wit, one thousand gallons of spir-
ituous liquors of different kinds; a large quantity of coffee 
and tea; two hundred bushels of Indian corn; $400 in amount 
*94.4.1 promissory notes, bonds, bills, and accounts due to

-I said Bernard by *different persons; sundry ready-made 
clothing; and also a certain shantee, all of the goods and 
chattels, promissory notes, bonds, bills, and accounts of the 
said Bernard, then and there found, and being of great value, 
to wit, of the value of $2,000, and damaged, spoiled, and 
destroyed the same, and other wrongs to the said Bernard 
then and there did, against the peace, government and dignity 
of the United States. By means of which said several premi-
ses, he the said Bernard saith, he is worse, and hath damage of 
$4,000, and therefore he brings suit, &c.

Brent  & Bren t , for plaintiff.
John Doe and Richard Doe, Pledges, &c.

And the bill of exceptions was as follows:

Plaintiff's Bill of Exceptions.
Bernard McKenna 

v.
Charles B. Fisk.
At the trial of this cause, the plaintiff, to support the issue 

on his part joined, offered to give evidence by a competent 
witness, tending to prove that in the summer of the year 1839, 
the defendant, with a large force of armed men, came to the 
shantee, or storehouse, of the plaintiff, in Allegany county, in 
the state of Maryland, a place not within the jurisdiction of 
this court, and entered into the same, and then and there 
seized, took, and carried away the goods and chattels stated in 
the declaration, and at the same time offered to prove that the 
said shantee or storehouse was erected by the plaintiff for the 
purpose of carrying on his trade in merchandise on the line of 
the Chesapeake and Ohio canal, in said county, at, or near a 
place called Fifteen Mile Creek; and that, by the usage and 
practice on the said line of said canal, said shantees were con-
sidered temporary buildings, and could be removed or sold at 
the will and pleasure of the person erecting them; and that 
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the said shantee of the plaintiff was a frame house and had 
posts in the ground.

And farther offered to give evidence, at the same time, to 
show the value of said goods and chattels and shantee, at the 
time of such taking and carrying away and destruction thereof 
by the defendant and others, to be more than $1,000; but the 
court would not allow the plaintiff to give such offered evi-
dence, or any part thereof, to the jury, but refused to 
permit the same to be *given; to which decision and L 
refusal of the court, the plaintiff excepts, and that his bill of 
exceptions is signed, sealed, and enrolled, this 28th day of 
December, 1841. W. Cranc h , [l . s .]

Jas . S. Mors ell . [l . s .] 
Test: W. Bren t , Clerk.

Brent f Brent, for the plaintiff in error.
Bradley and Coxe, for the defendant.

Brent, for plaintiff. If there be a variance between the 
writ and declaration, advantage can only be taken of it by 
plea in abatement. 2 Wheat., 55. First and third counts 
relate to personal property; second count charges an entry, 
but also injury to the personalty. Precedents in 2 Chitty’s 
Pleading, 864, and 1 Evans’s Harris, 524; cited also Comber- 
back, 324. There is no misjoinder, 1 Chit. Pl., 394, edition of 
1819; cited also, 1 T. R., 479; 1 Cowp., 171; case in Cowper 
since overruled, but not as to the question of pleading. Dis-
tinction between transitory and local actions, 1 Cowp., 177, 
179; 1 Strange, 646. In 4 T. R., 503, there was a count for 
asportation of goods, but plaintiff nonsuited, because there 
was no proof. 1 Brock., 208; 1 Carth., 131; 2 Wms. Saund., 
72, note; 2 Pet., 145, where a building erected for purposes of 
trade is said not to be real estate; 1 Saund. Pl., 415; 2 Saund., 
74 (a); Rep. Tern. Hard., 121.

Bradley, for defendant, cited 3 B. C., 393; 1 Chit. Pl., 438; 
2 Wils., 394. After party has appeared, the writ is dead. 
1 Bos. & P., 647. Suppose declaration good; can it be sus-
tained by proof of an injury committed in Maryland ? 
1 Taunt., 379. This is essentially an action of trespass 
quare clausum fregit. 2 Saund. Pl. and Ev., 858, marginal 
page; 1 Chit. PL, 271.

Coxe, on same side, insisted that this was essentially an 
action of trespass quare clausum fregit, and that the injuries 
laid were merely aggravation. Case in 2 Peters only decided 
the interest between landlord and tenant, and not that the lat-
ter was unable to bring trespass for an injury to his possession.

227



*246 SUPREME COURT.

McKenna v. Fisk.

* Brent, sen., in conclusion. Only the second count refers 
to the storehouse; the first and third are for injuries to the 
personalty. The second is copied exactly from Evans’s Harris.

Mr. Justice WAYNE delivered the opinion of the court.
The declaration in this case contains three counts. It is 

alleged in the first and third, that the defendant, with force 
and arms, in the county of Washington, seized, took, detained, 
and destroyed the goods and chattels belonging to the plaintiff, 
and also the shantee or storehouse in which the goods were 
found, of the value of $2,000. The only difference in the counts 
is in the specification of the goods destroyed. In the second 
count, the defendant is charged with having, with force and 
arms, in the county of Washington, broke and entered a cer-
tain other shantee or temporary storehouse of the plaintiff, 
situate and being in the county of Washington.

The defendant pleaded not guilty, and issue was joined on 
that plea.

The plaintiff, on the trial, in support of his case, offered 
evidence to prove, that the defendant, with a large force of 
armed men came to the storehouse or shantee of the plaintiff, 
in Allegany county, Maryland, entered into the same, and took 
and carried away the goods and chattels stated in the declara-
tion, &c., and other evidence was offered to show the value of 
the goods. The court refused to permit the evidence to be 
given to the jury. Upon an exception to this ruling, the case 
is now before this court.

It was first urged in argument, that as the original writ in 
the case declared that the defendant, with force and arms, &c., 
broke into the storehouse of the plaintiff, &c., it was such a 
declaration of the nature of the complaint, which the defend-
ant was required to answer, that it must be considered as the 
gist of each count, and that there was such a variance between 
the counts and the writ that it would abate the writ. Admit 
that this fault exists, and that the nature of the plaintiff’s 
demand must be mentioned in the writ, that the defendant 
may know before he appears in court the kind of complaint 
he is required to answer, and that the declaration after-
wards filed, or the writ, or both, shall be deficient in some 
legal requisite, or shall contain irregularity, informality, or 
mistake, which would abate the writ, the defendant is not 
here in a situation to avail himself of the fault. He has 
pleaded not guilty. This plea refers to the counts and not to 
the writ. It puts the plaintiff to prove the material allega- 
*0471 tions in his declaration, and the defendant assumes by

' -I it to contest them. *To allow, then, a defendant, after 
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the general issue has been pleaded, to avail himself of any 
defect or mistake in the writ, or variance or repugnancy 
between the count and the writ, would be, not to try the cause 
at issue, but would have the effect to take it from the jury 
and to place it before the court, upon a point of pleading 
which has not been pleaded, and which is unconnected with 
the merits of the cause. Such mistakes, either in the writ, or 
in a variance between the count and the writ, must be taken 
advantage of by a plea in abatement. And if the mistake or 
fault is apparent on the face of the declaration, such as a mis 
statement of the cause of action, it will be a good cause of 
demurrer. 3 Bl. Com., 301; Com. Dig. Abatement, G, I, 8; 
Willes, 410; 1 Show., 91; 1 Salk., 212; Duvall and Craig, 2 
Wheat., 45, 55. The case, then, is not in a condition to 
enable the defendant to avail himself of the objection. But 
is there any such variance in this case? We think not. The 
writ mentions a trespass with force and arms upon the store-
house of the plaintiff, and the seizure and destruction of 
goods. This puts the defendant in possession of the complaint 
against him, or what he will be required to answer before he 
appears in court. It is but the commencement of the suit, 
and is sufficient, if it advises the defendant of the cause of 
action, without those particulars which must be set out in the 
declaration, which, when filed, gives the defendant an oppor-
tunity to use any of those defences or pleas to which he may 
be entitled by the rules of pleading.

It was also urged that the venue laid in each of the counts 
was so imperfect that the evidence offered could not be 
received to support either of them. That it could not be 
received under the second count, for that was quare clausum 
fregit in the county of Washington, and the evidence proved 
a local trespass, within another jurisdiction or sovereignty; 
and that it could not be received under the first and third 
counts; because, though they might be counts for transitory 
causes of action, it was necessary to lay a venue where the 
trespass was committed, with a scilicet, to let in the evidence 
at any otl^er place of trial. The evidence offered as to the 
local count was certainly not competent; but that is because 
the venue is local, and cannot be changed into any other 
county than where the trespass to the realty was done, and 
never can be carried out of the sovereignty in which 
the *land is. But it is an established rule, that in L 
transitory actions a venue is only necessary to be laid to give 
a place for trial. Such a venue is indispensable, for without 
it would not appear in what county the trial was to take place, 
nor could a jury be summoned to try the issue. Com. Dig.
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Pleader, C, 20; 1 Cowp., 176, 177; 5 T. R., 620; 2 Lev., 227; 
Bac. Abr. Venue, C; 3 T. R., 387. The venue for trial is a 
legal fiction, devised for the furtherance of justice, and cannot 
be traversed. So that, if A becomes indebted to B, or com-
mits a tort upon his person or upon his personal property in 
Paris, an action in either case may be maintained against A in 
England, if he is there found, upon a declaration alleging a 
cause of action to have occurred in an English county, in 
which the action is laid, without taking notice of the foreign 
place. 1 Cowp., 177—179. Lord Mansfield said: But as to 
transitory actions, there is not a color of doubt but that any 
action which is transitory may be laid in any county in Eng-
land, though the matter arises beyond the seas. Mostyn v. 
Fabrigas, 1 Cowp., 161. In Doulson v. Matthews and another, 
4 T. R., 503 (a case in all its particulars like this), which was 
an action for entering the plaintiff’s house in Canada and 
expelling him, and in which there was a count for taking 
away his goods, Lord Kenyon nonsuited the plaintiff because 
the first count was local, and because he had not supported 
his second count by proof. Buller, Justice, also said: It is 
now too late for us to inquire whether it was wise and politic 
to make a distinction between transitory and local actions: it 
is sufficient for the courts, that the law has settled the distinc-
tion, and that an action quare clausum fregit is local. We 
may try actions here, which are in their nature transitory, 
arising out of a transaction abroad; but not such as are in 
their nature local. In Rafael v. Verelst, 2 W. BL, 1055, which 
was a trespass committed in the dominions of a foreign prince, 
De Grey, Chief Justice, said: Crimes are, in their nature, 
local, and the jurisdiction of crimes is local. And so as to the 
rights of real property, the subject being fixed and immovable. 
But personal injuries are of a transitory nature, and sequuntur 
forum rei. And though in all declarations of trespass it is 
laid contra pacem regis, yet that is only matter of form and not 
traversable. The same doctrine in respect to local and tran- 

sitory actions has been repeatedly affirmed in the courts 
J *of the states of this Union. 1 Str., 646;, 2 W. BL, 

1070; 1 Cowp., 176; 4 T. R., 503—507; 1 Cowp., 587; 6 
East, 598, 599; Com. Dig. Action, 177; 1 Cowp., 161, 177, 
178, 184, 344; 2 H. BL, 145, 161; Co. Litt, a, n. 1; 3 T. R., 
616; 7 T. R., 243; 1 Saund., n. 2; Glen n . Hodges, 9 Johns. (N. 
Y.), 67; Gardner v. Thomas, 14 Id., 134. It then appears 
from our books, that the courts in England have been open in 
cases of trespass other than trespass upon real property, to 
foreigners as well as to subjects, and to foreigners against 
foreigners when found in England, for trespasses committed 
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within the realm and out of the realm, or within or without 
the king’s foreign dominions. And it also appears from the 
authorities which have been cited, that in a transitory action 
of trespass, it is only necessary to lay a venue for a place of 
trial, and that such venue is good without stating where the 
trespass was in fact committed, with a scilicet of the county 
in which the action is brought.

The courts in the District of Columbia have a like jurisdic-
tion in trespass upon personal property with the courts in 
England and in the states in this Union, and in the absence 
of statutory provisions, in the trial of them must apply the 
same common law principles which regulate the mode of 
bringing such actions, the pleadings, and the proof. It is our 
opinion, that the exception taken by the plaintiff to the ruling 
of the court, in respect to the evidence excluded, must be 
sustained, and we direct the cause to be remanded for further 
proceedings.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for thè 
District of Columbia, holden in and for the county of Wash-
ington, and was argued by counsel. On consideration where-
of, it is now here ordered and adjudged by this court, that the 
judgment of the said Circuit Court in this cause be and the 
same is hereby reversed, with costs, and that this cause be 
and the same is hereby remanded to the said Circuit Court, 
with directions to award a venire facias de novo.

—- ■ 4 ---- - I----

*Samu el  Peck , Plainti ff  in  erro r , v . Mar v  
Young . l  200

In  error to the Court for the trial of Impeachments and 
Correction of Error, of the state of New York.

The counsel for the plaintiff in error, having filed a state-
ment in writing, setting forth that the matters in controversy 
in this case had been agreed and settled between the parties ; 
it is thereupon now here considered and adjudged by this 
court that this writ of error be and the same is hereby dis-
missed, at the cost of the plaintiff in error.
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The  United  States  v . Gabr iel  F. Irvi ng , James  E. 
Dekay , Fran cis  R. Till on , an d  Char les  P. Clin ch , 
SURVIVING EXECUTORS OF THE LAST WILL AND TESTA-
MENT of  Henry  Eck for d , decea sed .

When a collector is continued in office for more than one term, but gives dif-
ferent sureties, the liability of the sureties is to be estimated just as if a new 
person had been appointed to fill the second term.1

When the accounts of a collector are returned to the Treasury quarterly, and 
the date of the commencement and expiration of his term of office is on 
some intermediate day between the beginning and end of the quarter, a re-
statement and Treasury transcript of his account up to the end of his term 
is legal evidence in a suit against the sureties.2

Such a re-statement does not falsify the general accounts, but arranges the 
items of debits and credits so as to exhibit the transactions of the collector 
during the four years for which the sureties were responsible.

The amount charged to the collector at the commencement of his second term 
is only prima facie evidence against the sureties.

But payments into the Treasury of moneys accruing and received in the second 
term, should not be applied to the extinguishment of a balance apparently 
due at the end of the first term. Payments made in the subsequent term, 
of moneys received on duty bonds, or otherwise, which remained charged to 
the collector as of the preceding official term, should be so applied.

The settlement of quarterly accounts at the Treasury, running on in a con-
tinued series, is not conclusive. The officers of the Treasury cannot, by any 
exercise of their discretion, enlarge or restrict the obligation of the col-
lector’s bond. Much less can they, by the mere fact of keeping an account 
current in which debits and credits are entered as they occur, and without 
any express appropriation of payments, affect the rights of sureties.

*2511 *This  case came up from the Circuit Court for the 
J southern district of New York, under a certificate of 

division of opinion between the judges of that court upon the 
two following points:

1. Whether the transcript from the books and proceedings 
of the Treasury, given in evidence on the part of the United 
States to show the indebtedness of Swartwout on the 28th 
day of March, 1834, on which day the second term of office of 
said Swartwout expired, was, in this case, competent and legal 
evidence for that purpose.

2. Whether the payments made by said Samuel Swartwout 
subsequently to the said 28th day of March, 1834, should be 
applied to the discharge of his indebtedness existing on said 
28th day of March, 1834, or accruing during his second term 
of office, or whether such payments should be applied to the 
discharge of his indebtedness accruing after that time.

The facts in the case were as follows:

1 Appl ied . Jones v. United States, How., 133; United States v. Hodge, 
*1 How., 688, 691. Rec ogn iz ed . 13 Id., 485; State n . Middleton, 57 
United States v. Stone, 16 Otto, 529. Tex., 190, 193.

2 Cit e d . Hoyt v. United States, 10
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Swartwout was appointed collector at the port of New York 
on the 1st day of May, 1829; but his proceedings during this, 
his first term, have nothing to do with the present case.

On the 29th of March, 1830, his second term commenced, 
and he was appointed for four years.

On the 22d of June, 1830, he gave a bond for the faithful 
performance of his duties, in the mode prescribed by law, with 
several sureties, one of whom was Henry Eckford, whose 
executors are parties to this suit. The penalty of the bond 
was $150,000, and the condition ran thus: “Now, therefore, 
if the said Samuel Swartwout hath truly and faithfully exe-
cuted and discharged, and shall continue truly and faithfully 
to execute and discharge all the duties of the said office, 
according to law, then the above obligation to be void and of 
none effect; otherwise it shall abide and remain in full force 
and virtue.”

Quarterly accounts were rendered to the Treasury Depart-
ment, according to law; but they continued to be made out, 
as they had been during his temporary appointment, running 
from the 1st of January to the 31st of March, from the 1st of 
April to the 30th of June, and so on. In these quarterly 
accounts were stated the various sums received by him on 
account of the government, and also the payments which he 
had made on behalf of the United States, although it 
often happened that the covering warrants *from the •- 
Treasury, the final vouchers for such payments, were not 
received in time to be returned with said quarterly accounts, 
in which case they were thrown into the next quarter, when 
the proper credits were given.

Swartwout’s third term of office commenced on the 29th of 
March, 1834 ; and the bond which he gave contained a condi-
tion similar to the one which has been recited, but Henry Eck-
ford was not one of his sureties. The time, therefore, covered 
by Eckford was from the 28th of March, 1830, to the 28th of 
March, 1834, inclusive of the latter day.

In his accounts for 1834, Swartwout continued to make 
them up for the quarters of the year, as he had done, and his 
account for the first quarter was brought up to, and ends on, 
the 31st March. No account was filed by him ending on the 
28th of March. The one ending on the 31st shows a large 
balance of “ cash on hand.”

In adjusting this account, the auditor began with charging 
Swartwout with the balance as it stood against him in the 
preceding account, then charged him with all the moneys 
which he had received in that quarter. Having given him 
credit for various sums paid into the Treasury, and paid to 
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individuals under property authority, he strikes a balance in 
favor of the United States, which is stated to consist of bonds 
uncollected, not due, bonds in suit, general bonds for spirits, 
wines, &c., and cash on hand.

In adjusting the account for the ensuing quarter, ending on 
the 30th of June, 1834, the auditor brought forward the entire 
balance standing against Swartwout in the last account, and 
then proceeded to charge and credit him as before.

In April, 1839, these accounts were re-stated by order of the 
first comptroller, so as to make the first account end on the 
28th of March, 1834, instead of the 31st. The re-statement 
begins on the 28th of March, 1830, and runs through the 
whole four years of Eckford’s suretiship, ending on the 28th 
of March, 1834, and shows a balance of cash due to the United 
States, of $486,455.24. A certified copy of this paper is the 
transcript mentioned in the certificate of division of opinion 
in the court below.

Legar6, attorney-general, on behalf of the United States.
Lord and Silas Wright, for the defendants.

*The points presented by the counsel, were—for the 
J plaintiffs:

1. That this transcript is competent and legal evidence to 
show that Swartwout was, on the 28th March, 1834, indebted 
to the United States.

2. That the payments made by Swartwout, subsequent to 
the 28th March, 1834, should not be applied to discharge his 
debt incurred before, but to discharge that incurred after, that 
date.

On the part of the defendants the points were as follows:
I. Preliminary references:
1. The form of the collector’s bonds is prescribed by law, 

and expressly assumes the past as well as prospective account-
ability of the collector. Act 1799, 3 U. S. Laws, 237.

2. The law obliged the collector, once in every three 
months, and oftener if required, to transmit his accounts, 
for settlement, to the officers of the Treasury. Act 1799, sec. 
21, 3 U. S. Laws, 157; Act 1820, May 15, sec. 2, 6 Id., 521.

The law also bound him, as a disbursing officer, to the same 
duty. Act 1823, Jan. 31, sec. 2, 7 U. S. Laws, 113.

3. The law required the officers of the Treasury Depart-
ment to examine the accounts submitted, and to state and cer-
tify the balances thereof. Act 1817, March 3, sec. 4, 8, and 9, 
6 U. S. Laws, 199; and also the references under the preceding 
proposition.
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4. The accounts rendered quarterly to the Treasury, there 
examined, corrected, and returned to the collector, are binding 
upon both parties as to all the items embraced in the accounts 
and included in the adjustment at the Treasury.

II. The balances in the quarterly accounts are to be taken 
as cash funds, or cash on hand; if so, every consideration, 
equitable as well as legal, requires them to be treated as the 
primary fund for subsequent payments, and these payments to 
be applied accordingly.

III. If the quarterly balances are presumed to be arrears, 
or defaulting balances, nevertheless the mutual rendering of 
accounts between the collector and the Treasury Department, 
to each other, was an appropriation of the payments to the 
charges, in the order of time in which they stand in those 
accounts.

IV. The sureties in posterior bonds of collectors of the cus-
toms have no equity to be taken into view, even in respect to 
an appropriation of payments, by mere implication of law.

*V. If the sureties on such posterior bonds should be r*254 
deemed to have an equity against an application of L 
payments, made after the date of their bonds, and during the 
period covered by it, to an antecedent balance, such applica-
tion might have the effect to discharge such sureties; the 
United States cannot, for such a cause, without the consent of 
the anterior sureties, recall such application, made by accounts 
rendered, adjusted, and settled, according to law and long 
usage, and binding as between the United States and the col-
lector.

VI. The re-statement of the account from 1830 to 1834, 
made at the Treasury in 1839, after the rendering and the set-
tling, at the time of the quarterly accounts, was without 
authority of law, if it was to affect any previous appropriation 
of payments; if it was not, it was immaterial and irrelevant. 
It was in every view without authority of law.

Legar^, for plaintiffs.
1. Whether transcript is evidence.
2. As to the application of payments.
1. The act of 3d March, 1797, 1 Story, 464, declares that a 

transcript of the account shall be evidence. It is objected 
that this is not such, because the account is re-stated. But if 
an account has been once stated, why not state it again? 
Accounting officers are not judges. Need not re-state, unless 
some error. Time does not discharge sureties. United States 
v. Kirkpatrick, 9 Wheat., 720. Government is not estopped if . 
new evidence be discovered. 1 Domat, Public Law. title 6. An
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error may be corrected in a patent. Grant v. Raymond, 6 Pet., 
241. Where a contract requires to be severed, court will 
sever it, as with rent. Co. Litt., 742, 215, A; Litt., sec. 244; 
1 Roll Abr. Apportionment, D. So in partnership cases. 
3 Bro. Ch. Cas., 4, 44.

As to the second point.
If the opposite doctrine be correct, neither set of securities 

is responsible, because there is no default in the second term 
and the first is paid. 1 Meriv., 529, 572. If the debtor does 
not apply the payment himself, the court will apply it where 
the security is most precarious. 6 Cranch, 27. Civil law 
stated in 1 Poth, on Obligations, 338, ed. of 1826. The cred- 

^or may make the application. 4 Cranch, 317. A
J leading case is in 7 Cranch, 572, but * Justice Story dis-

sents from it in 5 Mason, 82. Securities only liable for what 
was actually received during the term. 12 Wheat., 509. The 
responsibility must be severed. 1 Gilp., 125.

Lord, for defendants:
Custom has been to apply payments as to time, unless some-

thing peculiar in the case. Bond of second sureties retrospec-
tive ; law required it to be so. Sureties must have looked to 
this, backward as well as forward. Quarterly settlements are 
required bylaw. Act of 1799, c. 128, s. 21; May, 1820, c. 
625, s. 2; Jan., 1823, c. 138.

Collector is obliged to retain money for various purposes; 
for example, to pay debentures, &c. The quarterly accounts 
are settlements, and bind the parties. Act of March 3, 1817, 
makes it the duty of the government to settle them. Onus is 
on the government. 1 McLean, 493; 9 Cranch, 230, 237. 
Presumption is that the accounting officers knew what the 
collector ought to keep on hand, and allowed him to retain it, 
aided by his reappointment. Suppose that it was a debt from 
Swartwout: has it been paid ? Rule is, that oldest debt is 
paid first, unless there be some equity. First, the debtor 
directs; if he does not, the creditor does; if neither does, the 
court makes the application. 6 Cranch, 9; 9 Wheat., 720; 4 
Mason, 333. In December, 1834, this application was made. 
Oldest debt most likely to be lost, and policy of government 
is to throw balances on last securities. Debtor may make the 
application. 7 Cranch, 575; 9 Wheat., 720; 1 Meriv., 604; 
3 Sumn., 109; Gilp., 125; 1 McLean, 493. The collector 
owed no debt until the government called for its money. 
Even if money had been borrowed from second surety and 
paid to government, the payment would have been good. The 
transcript is not a paper according to law, because the law 
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meant a copy of what was done, not to make out something 
new.

Wright, on same side.
Debtor has a right to make the application. 2 Vern., 606. 

If he does not, the creditor may, but he must say before any 
controversy. 5 Taunt., 596. Either party having declared 
their intention is bound by it, and cannot change it without 
the consent of the other. 4 Cranch, 315. If neither party 
make the application, courts will consult the interests 
of creditor as well as debtor, * because they will apply 
it to a debt not bearing interest or not secured, rather than to 
one bearing interest or secured. In a running account the 
oldest credits are applied to the oldest debts, and so on, in 
order of time. 9 Wheat., 720: 2 Str., 1194; 9 Mod., 427; 
4 Mason, 33; 2 Marsh., 319; 1 Meriv., 572-611; 2 Barn. & 
Aid., 39; 3 Bing., 71; 1 Wash., 128; 2 Brod. & B., 7; 
1 Stark, 122; 12 Wheat., 505; 1 Mason, 323; Stiles, 239; 
AmbL, 55; 5 Mason, 82; 3 East., 484; 1 Bing., 452; 2 Barn. 
& C., 265; 2 Mau. & Sei., 18; 9 Cranch, 212; Gilp., 125,106; 
Theob., 221; 1 Law Library, 131. The power of the creditor 
and debtor over payments is the same where there are sureties 
as where there are none. 4 Mason, 333; 3 Bing., 71; 9 
Cranch, 212. The case in Gilp., 125, is not justified by either 
the case in Cranch or the case in Mason. In 1 McLean, 493, 
the officer was not a disbursing officer, and the bond was not 
retrospective. Case in 5 Pet., 373, not applicable.

Payments in this case were in fact and in law applied to 
extinguishment of former balances. Law required accounts 
to be settled quarterly. Every quarter Swartwout made the 
application, and it must bind him. So the government officers, 
also, by bringing down fresh balances. 3 East, 484; 9 Pet., 
12; 1 Mason, 323; 14 East, 239; 8 Wend., 403.

Suppose a new person had been appointed who had debited 
himself with the balance, and the government had assented to 
it; would not this have discharged principal and surety? and 
how is it changed if the same man be reappointed ?

Legaré, for plaintiffs, in reply.
The question 'is not now, whether a balance can be shown, 

but merely whether the evidence is legal; a cash balance is 
prima facie evidence of a debt. Every term of office is a 
separate responsibility, as to principal and sureties. No mat-
ter how the accounts are kept; the law of 1820 cuts through 
and severs them. Act of 1840, commonly called the Sub- 
treasury Act, declares the appi opriation of public money a 
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felony, and such an appropriation to pay an old debt is the 
basis of this defence. In 9 Wheat, the bond was given during 
an executive appointment. The sureties must see that their 
*9^71 Principals settle every four years. Swartwout was a

-I bailiff or agent, not a debtor. 15 Pet., 432. *See 
1 Jac. & W., 247. An agent who keeps the money in bank 
is presumed to be using it for his own benefit. 11 Pet., 61. A 
debtor paying a debt out of his own money has a right to 
apply it, but not paying it out of another man’s money. He 
held the money of the government as a mere bailiff, and had 
no right to do any thing with it but hand it over.

Mr. Justice McLEAN delivered the opinion of the court.
This action was commenced in the Circuit Court for the 

southern district of New York, against the sureties of Swart-
wout, late collector of the customs of that city.

Swartwout was appointed collector by the President, the 
1st of May, 1829; and continued to serve under such appoint-
ment until the 28th of March ensuing. On the 29th of March, 
1830, his nomination was sanctioned by the Senate, and he 
continued to serve in the office of collector four years. On 
the 29th March, 1834, he was again appointed by the Presi-
dent and Senate, for the term of four years.

Under each of the above appointments he gave bond and 
security, which, after reciting his appointment of collector, 
&c., provided: “Now, therefore, if the said Samuel Swart-
wout, hath truly and faithfully executed and discharged, and 
shall continue truly and faithfully to discharge, all the duties 
of the said office according to law, then,” &c.

The bond on which this suit was brought, is dated the 22d 
June, 1830.

A transcript of the accounts of Swartwout from the com-
mencement to the termination of his service as collector, was 
given in evidence, and also a transcript which purports to 
state the responsibilities arising under the second term of 
his service.

At the commencement of his second term, a large balance 
was charged against him, arising under the previous term; 
and at the commencement of the third term, a balance was 
charged, as arising under the second term.

In the course of the trial the two following points were 
raised, on which the judges were opposed in opinion, and the 
questions were certified to this court.

“1. Whether the said transcript from the books and pro- 
*9kq -| ceedings of the Treasury, given in evidence, on the part

of the United *States, to show the indebtment of said 
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Swartwout, on the 28th of March, 1834, on which day the 
second term of office of said Swartwout expired, was in this 
case competent and legal evidence for that purpose.”

“ 2. Whether the payments made by said Samuel Swart-
wout, subsequently to the said 28th day of March, 1834, should 
be applied to the discharge of his indebtment existing on the 
said 28th day of March, 1834, or accruing during his said 
second term of office, or whether such payments should be 
applied to the discharge of his indebtment accruing after that 
time.”

By the act of the 2d of March, 1799, collectors of the cus-
toms are required,* “ once in every three months, or oftener if 
directed, to transmit their accounts for settlement, to the offi-
cer or officers whose duty it shall be to make such settlement.”

From the transcripts in this case, and the deposition of the 
late comptroller, it appears that until after 1838, the accounts 
of collectors of the customs were kept at the Treasury in one 
continued series of debits and credits, without regard to the 
terms of the appointments or the different sureties involved.

By the act of May 15th, 1820, the term of appointment of 
collectors of the customs and other officers named, was limited 
to four years. Prior. to that act, such appointments were 
made without any limitation as to time, except the pleasure of 
the President.

The 2d section of the act of 3d March, 1797, provides, that, 
“ in every case of delinquency, where suit has been, or shall 
be, instituted, a transcript from the books and proceedings of 
the Treasury, certified by the register, and authenticated 
under the seal of the department, shall be admitted as evi-
dence,” &c. By the 11th section of the act of the 3d March, 
1817, the auditors of the War and Navy Departments were 
authorized to certify accounts the same as the register.

Before the points certified are examined, we will consider 
the principles involved in the case.

Under the act of 1820, collectors can only be appointed for 
four years. At the end of this term the office becomes vacant, 
and must be filled by a new appointment. And each collector 
is required to give bond and security on entering upon the 
duties of his appointment, in such sum as shall be designated.

*That the collector is responsible for all moneys 
received by him and not accounted for, without refer- L 
ence to the official terms he may have served, or to any bonds 
he may have executed, is undoubted. But this is not the case 
with his sureties. They are responsible only for the faithful 
performance of his duties, for the term of his appointment. 
The condition of the bond is, that he hath performed his 
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duties faithfully, and that he shall continue to perform them. 
But this condition does not extend to his delinquencies under 
any other appointment.

The bond in question is dated the 22d of June, 1830, and 
relates to the 29th of March preceding, at which time the 
term of the collector commenced; and its obligation extends 
to the 29th of March, 1834. That the sureties are not bound 
beyond this period, is too clear for controversy. As regards 
their liability, it is the same as if Swartwout had served only 
the term covered by their bond. For the faithful perform-
ance of his duties under the executive appointment, which 
preceded the above term, Swartwout gave bond and security ; 
and also, under the new appointment for four years, which he 
served from the 29th March, 1834. So far as the sureties are 
concerned, these terms are as separate and distinct as if a dif-
ferent individual had filled each one of them.

The extent of the obligation of the sureties being stated, 
we are brought to the inquiry, “ whether the transcript, given 
in evidence on the part of the United States to show the 
indebtment of Swartwout, on the 28th of March, 1834, was 
legal evidence.”

The transcript is certified in the form required by the act of 
Congress. In the argument no objection was stated, as to the 
mode of its authentication. But the re-statement of the 
account by the Treasury officers, showing the liabilities 
incurred by the collector during the term for which the 
defendants are bound as sureties, is objected to.

The collector is also a disbursing officer. He is charged 
with the bonds taken for duties, and is credited for sums paid 
into the Treasury, and also for drawbacks and other disburse-
ments incident to his office, or which have been made under 
the order of the Treasury Department. But from the con-
tinuous mode of keeping his accounts, without regard to the 
terms he may have served, the defalcation within any one 
term does not appear.
^,^1 At the commencement of each term an amount is

J charged against the collector, but it may be composed 
of bonds in suit, not due, and deposited specially, as is found 
by the items first charged in the general transcript, amount-
ing to more than eleven millions of dollars. The balance 
charged, therefore, at the commencement of any quarter or 
term, does not show that the collector is in default. He may, 
indeed, stand charged with money actually paid into the 
Treasury by him, but for which he has received no credit, as 
what is called a covering warrant has not been issued. Until 
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this shall be done the credit cannot, by the usage of the 
department, be given.

To meet the necessary disbursements, a sufficient sum of 
money should always be under the control of the collector. 
And it is understood to be the usage of the collector, under 
the sanction of the department, to retain such sum.

From this, it appears that the general transcript affords no 
sufficient data on which to charge the sureties for any term of 
office, where, as in the present case, the same person has 
served as collector several terms.

It is contended that the duties of the Treasury officers 
charged with the settlement of these accounts are in their 
nature judicial; and that when an account is once settled it 
is conclusive on the government, and can only be opened for 
correction by a suit in court. That in the present case, as 
credits were given in the account current, which more than 
paid the moneys received within the four years under exami-
nation, the sureties must stand discharged of all liability. 
And, that although these payments were in part made from 
moneys received, after the expiration of the above term, the 
credit must stand as entered.

If this be a sound argument, by the mode of keeping these 
accounts in the Treasury Department, all sureties of collec-
tors, except those for the last term, are discharged. And it is 
supposed that this construction would impose no hardship or 
injustice on the last securities: that, as the bond binds them 
for the past as well as the future conduct of the collector, 
they must inquire what amount is charged against him at the 
commencement of the term for which they are bound.

Now the retrospective obligation of the bond is as much 
limited by the term of the new appointment as the prospec-
tive. And in *this view it would be as logical and just 
to hold that the sureties are liable for defalcations after t 
the expiration of the term as for those which occurred before 
its commencement. There is no such condition in the instru-
ment. It recites the new appointment, and, by consequence, 
limits the obligation to the term of office fixed by law.

The rule as to the appropriation of payments by debtor or 
creditor in the ordinary transactions of business, is earnestly 
relied on as applicable to the present case. And all the lead-
ing authorities on this subject are referred to. In the case of 
Pevaynes n . Noble, ^c., 1 Meriv., 606, the doctrine which gov-
erns the application of payments was elaborately considered. 
But the applicability of this doctrine is not admitted. We 
think the rule established by this court in the case of the 
United States v. January and Patterson, 7 Cranch, 572, is the
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true one. In that case the court say: “ The debtor has the 
option, if he think fit to exercise it, and may direct the 
application of any particular payment at the time of making 
it. If he neglects to make the application, the creditor 
may make it; if he also neglects to apply the payment, the 
law will make the application.” But the court add, “A 
majority of the court is of opinion that the rule adopted in 
ordinary cases is not applicable to a case where different sure-
ties under distinct obligations are interested.”

The Treasury officers are the agents of the law. It regu-
lates their duties, as it does the duties and rights of the col-
lector and his sureties. The officers of the Treasury cannot, 
by any exercise of their discretion, enlarge or restrict the 
obligation of the collector’s bond. Much less can they, by 
the mere fact of keeping an account current, in which debits 
and credits are entered as they occur, and without any express 
appropriation of payments, affect the rights of sureties. The 
collector is a mere agent or trustee of the government. He 
holds the money he receives in trust, and is bound to pay it 
over to the government as the law requires. And in the 
faithful performance of this trust the sureties have a direct 
interest, and their rights cannot be disregarded. It is true, as 
argued, if the collector shall misapply the public funds, his 
sureties are responsible. But that is not the question under 
consideration. The collector does not misapply the funds in 
*2621 kis hands, but pays them over to the government, with- 

J out any special *direction as to their application. Can 
the Treasury officers say, under such circumstances, that 
the funds currently received and paid over shall be appropri-
ated in discharge of a defalcation which occurred long before 
the sureties were bound for the collector, and by such appro-
priation hold the sureties liable for the amount ? The state-
ment of the case is the best refutation of the argument. It 
is so unjust to the sureties, and so directly in conflict with the 
law and its policy, that it requires but little consideration.

If the collector be in default for a preceding term, it is the 
duty of the Treasury Department to require payment from 
him and his sureties for that term. To pay such defalcation 
out of accruing receipts during a subsequent term, even with 
the assent of the collector, would be a fraud upon the sureties 
for such term. The money in the hands of the collector is 
not his money. Without a violation of his duty, he cannot 
appropriate it as such. He pays it over in the performance of 
his duty—the duty which the sureties have undertaken that 
he shall faithfully perform. And shall the sureties. not be 
exonerated ? The collector has done all that they stipulated 
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he should do. How, then, can they be made responsible ? It is 
contended that their responsibility arises, not from the default 
of the collector, but from the appropriation of his payments 
by the Treasury. This, at least, is the fair result; of the doc-
trine advanced. For, if such appropriation is properly made 
by the Treasury, in payment of a defalcation of the collector 
before the commencement of the current term, it must follow 
that the sureties for such term are responsible for the amount 
thus paid.

The government must show the amount of the defalcation 
of the collector during the term for which the defendants 
were sureties, to charge them; and this is not done on the 
face of the general transcript. It is necessary, therefore, to 
have a re-statement of the account for this purpose. This 
re-statement does not falsify the general account, but arranges 
the items of debits and credits so as to exhibit the transac-
tions of the collector during the four years in question. 
Whether this be done by depositions, or in the form of a 
transcript, may not be material.

We think that the transcript or re-statement of the account, 
as explained by the depositions, was competent evidence to 
the jury. *This statement, as appears from the depo- 
sition of Tarbutt, is defective in not giving all the *- 
credits to which the collector was entitled; but as it relates to 
the matter in controversy, it is evidence. The jury will deter-
mine what effect it shall have.

The amount charged to the collector, at the commencement 
of the term, is only prima facie evidence against the sureties. 
If they can show by circumstances or -otherwise, that the bal-
ance charged in whole or in part had been misapplied by the 
collector prior to the new appointment, they are not liable for 
the sum so misapplied. If the sum charged consists of duty 
bonds, the defendants may show that the bonds were never 
paid. These remarks apply to the sureties under every new 
appointment of the collector, and to the balance charged 
against him.

On the 29th of March, 1834, a new official term of Swart- 
wout commenced, and new securities were given. On that 
day a large apparent balance was due to the government by 
him. Now the inquiry should be, of what did that balance 
consist? Did it arise from a misapplication of the public 
money during the preceding term ? If so, the sureties of the 
preceding term are liable for the amount thus misapplied. 
But if there was no misapplication of the public money by the 
collector, and he paid over to the government, or to its order, 
all the moneys he received during the official term for which 
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the defendants were his sureties, however such payments may 
have been appropriated by the Treasury, the sureties are dis-
charged.

In answer to the question, “ whether the payments made by 
the collector subsequently to the 28th of March, 1834, should 
be appropriated in discharge of his indebtment on that day,” 
we say, that so far as such payments were made of moneys 
accruing and received in the subsequent term, they should not 
be so applied. But so far as payments were made in the sub-
sequent term of moneys received on duty bonds or otherwise, 
which remained charged to the collector, as of the preceding 
official term, such payments should, be appropriated in dis-
charge of the indebtment of the collector for that term. The 
sureties are only responsible for a misapplication of the public 
money during the four years preceding the 29th of March, 
1834. And of course the extent of this responsibility must 
*9841 be gbown ^e government. As before remarked, the

-* Court consider the official terms as distinct and *sepa- 
rate, in regard to the sureties, as if different persons had 
served in the three terms specified; that the legal responsibili-
ties of the sureties are not and cannot be affected by any 
action of the Treasury Department. If liable, the sureties 
are made so by their contract; and the government, being a 
party to that contract, cannot, without the consent of the 
defendants, change its legal or equitable effect.

O l&DER •

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
southern district of New York, and on the points and ques-
tions on which the judges of the said Circuit court were 
opposed in opinion, and which were certified to this Court for 
its opinion, agreeably to the act of Congress in such case made 
and provided, and was argued by counsel. On consideration 
whereof, it is the opinion of this court,

1st, That the transcript from the books and proceedings of 
the Treasury, given in evidence on the part of the United 
States, to show the indebtedness of Samuel Swartwout on the 
28th day of March, 1834, on which day the second term of 
office of said Swartwout expired, was, in this case, competent 
and legal evidence.

2d, That the payments made by said Samuel Swartwout 
subsequently to the said 28th day of March, 1834, should be 
appropriated in discharge of his indebtedness on that day, so 
far as said payments were made, in the subsequent term, of 
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moneys received on duty bonds or otherwise, which remained 
charged to the collector as of the preceding official term; but 
not where such payments were made of moneys accruing and 
deceived in the subsequent term.

Whereupon it is now here ordered and adjudged by this 
court that it be so certified to the said Circuit Court.

* Will ia m Nelso n , a  peti tio ner  in  ban kru ptcy , r*265 
v. Dan iel  Carland , an  oppo sing  cred ito r . •-

Upon questions adjourned from the district to the circuit court under the 
“ Act to establish a uniform system of bankruptcy throughout the United 
States,” the district judge cannot sit as a member of the circuit court, and, 
consequently, the points adjourned cannot be brought before this court by a 
certificate of division.1

Nor will an appeal or writ of error lie from the decision of the circuit court;
and it is conclusive upon the district judge.2

The  case came up on a certificate of division of opinion 
between the judges of the Circuit Court of the United States 
for the district of Kentucky. The facts are set forth in the 
opinion of the court.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

In the case of William Nelson, petitioner in bankruptcy in 
the Kentucky district, against Daniel Carland, an opposing 
creditor, several points were adjourned by the District to the 
Circuit Court. Upon the hearing in the last-mentioned court, 
the district judge, as well as the justice of the Supreme 
Court, sat in the case; and being opposed in opinion upon the 
questions adjourned, they were certified to this court upon the 
motion of the counsel for the petitioner.

The first question that presents itself upon this certificate 
is, whether the Supreme Court have jurisdiction in the matter 

■ in this form of proceeding. And after examining the printed 
: argument filed by the counsel for the petitioner, and carefully 

• considering the subject, the court are of opinion that the dis-
trict judge cannot sit as a member of the Circuit Court, upon 
questions adjourned to that court, under the “ Act to establish 

' a uniform system of bankruptcy throughout the United

1 Cit e d . United States v. Emholt, 2 Applied . Crawford v. Points, 13 
15 Otto, 415. See In re Hyde, 6 Fed. How., 11. Foll owed . Ex parte 

? Rep., 872. Christy, 3 How., 323.
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States; ” and that, consequently, the points adjourned cannot 
be brought before this court by a certificate of division. Nqr 
will an appeal or writ of error lie from the decision of the 
Circuit Court; and it is conclusive upon the district judge.

In delivering the opinion of the court, it is, however, proper 
*9661 f°r me saY’ toat I dissent from that part of it which

-I excludes *the district judge from sitting as a member 
of the Circuit Court in a case of this description. Yet I con-
cur in the judgment dismissing these proceedings; being of 
opinion that the act of Congress of 1802, authorizing the cer-
tificate of division where the judges of the Circuit Court are 
opposed in opinion, does not apply to the peculiar and sum-
mary jurisdiction directed to be exercised in cases of bank-
ruptcy.

The proceedings must therefore be dismissed for want of 
jurisdiction.

Mr. Justice CATRON dissented.
On a petition for a discharge, the district judge adjourned 

into the Circuit Court the question—Whether the act of 1841, 
establishing a uniform system of bankruptcy, was constitu-
tional, or otherwise. The judges were divided in opinion on 
the question, and a certificate of division was made to ttye 
Supreme Court; calling upon this court to decide the ques-
tion, and return it so decided, to be entered as the judgment 
of the Circuit Court.

The district judge may adjourn into the Circuit Court any 
question, whether he has, or has not, doubts regarding its 
decision. Its importance is a sufficient reason. That he prop-
erly adjourned the question, whether the bankrupt law was or 
was not constitutional, is free from doubt. Of this question, 
the Circuit Court had full and proper jurisdiction; and the 
decision of it would have been conclusive of the case before us.

Was it a “question” on which the judges could divide in 
opinion ?

The act of April 29, 1802, provides: “ That whenever any 
question shall occur before a Circuit Court, upon which the 
opinion of the judges shall be opposed, the point upon which 
the disagreement shall happen, shall during the same term, 
upon the request of either party, or their counsel, be stated 
under the direction of the judges, and certified under the seal 
of the court, to the Supreme Court, at their next session to be 
held thereafter; and shall, by the said court, be finally decided. 
And the decision of the Supreme Court, and their order in the 
premises, shall be remitted to the Circuit Court, and be there 
entered of record, and shall have effect according to the nature 
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of the said judgment and order: Provided, that nothing 
herein contained *shall prevent the cause from proceeding, if, 
in the opinion of the court, further proceedings can be had 
without prejudice to the merits.”

The act declares, when any “question shall occur before 
the Circuit Court,” &c., then, on a division, a certificate shall 
be made at the request of either party. No matter in what 
form of proceeding it occurs, be it at law or in equity ; divi-
sions are nearly as frequent in causes in equity as at law. 
Under the bankrupt law, the proceedings are in the form pre-
scribed to courts of equity.

Now, “did a question occur” in the Circuit Court? It 
must be admitted that one of the gravest occurred that could 
be presented to a court of justice : there it was to be decided, 
and the case concluded by its decision. The judges were 
opposed, and it could not be decided : then it was their duty, 
at the request of either party, to send it to this court, to 
decide for the Circuit Court ; where the decision of the 
Supreme Court is to be entered as the judgment of the 
Circuit Court.

So far the case presented, seems to be sufficiently clear : but 
it is met by another consideration ; and that is, whether the 
Circuit Court, in a question adjourned under the 6th section of 
the bankrupt law, consists of the two judges, or of the circuit 
judge only. In all other cases, in the Circuit Courts of the 
United States, except in writs of error and appeals from the 
District Court to the Circuit Court, (an exception made by 
positive legislation;) the two judges have equal powers— 
they constitute the Circuit Court usually; and must do so 
when a division takes place : does the bankrupt law cut off 
these powers of the district judge ? The law does not so pro-
vide; and can it be justly inferred? If the district judge 
cannot be a member of the court on the hearing of the 
adjourned question, then no division of course can take place. 
To come at the inference of his exclusion, the intention of 
Congress must be ascertained from the whole scope of 
the act.

Great questions were involved in its construction. It was 
to be administered by more than thirty judges, acting sepa-
rately ; no appeal to the Circuit Court was allowed, save in a 
single case : that of a refusal to finally discharge the bankrupt 
from his debts, (sec. 4 ;) and then the Circuit Court is com-
manded, if the bankrupt shall be found entitled to the 
benefits of the act, “to make a *decree of discharge, L 
and grant a certificate, as provided in this act.” No appeal is 
allowed to this court from the decree of the Circuit Court :
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the creditor is not allowed an appeal, either from the District 
Court to the Circuit Court, or td the Supreme Court, in any 
case. Nor is the debtor allowed an appeal from the decree of 
the Circuit Court, refusing his discharge. Such is the unani-
mous opinion of my brethren now present; and with which 
opinion I concur. If the discharge is objected to by the credi-
tors, and the District Court refuses it, the debtor may then de-
mand a trial by jury, and try the matter over again: if the jury 
decides against him also, he may then appeal to the Circuit 
Court, and there elect to submit the matter a third time, 
either to the court, or to another jury; and this finding is 
conclusive, whether by the court or a jury. It is not possible, 
therefore, to reach this court by appeal, in a bankrupt case. 
This is clear; and my brethren think it equally clear, that no 
adjourned question can be brought here by a division of 
opinion: it follows, this court has no revising power over the 
numerous and conflicting constructions of the bankrupt law. 
In some circuits it is held, that one indebted “ in consequence 
of a defalcation as a public officer; or as executor, or adminis-
trator, guardian, or trustee; or while acting in any other 
fiduciary capacity,” can be discharged from all his other 
debts; and that the less favored creditors may take all his 
property, unless the government, ward, &c., see proper to 
come in for distribution; when the fiduciary claim will also 
be extinguished. In other circuits, those indebted to any 
amount in a fiduciary capacity are all excluded as a class: the 
fact appearing on the face of the petition, it is dismissed of 
course. Such is the construction of the act in the eighth 
circuit; it has excluded from applying great numbers in the 
eighth and other circuits, who would have been admitted had 
they applied in circuits where the law is construed otherwise. 
This question also has been brought here by a division of 
opinion from the district of Kentucky, at the instance of the 
district and circuit judges, acting together as the Circuit 
Court; the question having been adjourned into that court by 
the district judge.

In the case of William Nelson, the question occurred in the 
same court, whether the bankrupt law was unconstitutional 

anff or otherwise. It was adjourned, as already
J stated, into the *Circuit Court by the district judge; 

and there the judges were opposed in opinion, and certified 
the question to this court for its decision. This was done at 
the instance of the bar of St. Louis; the district judge of 
Missouri having pronounced the bankrupt act a mere insol-
vent law; such as was never contemplated by the framers of 

248



JANUARY TERM, 1843. 269

Nelson v. Carland.

the Constitution, and therefore void. The following are some 
of his reasons for entertaining this opinion :

“ Is this act of Congress, under which the petitioner claims 
a discharge from his debts, authorized by the Constitution ? 
In order to determine this, it will be necessary to notice 
several of its provisions.

“It provides, in substance, that any person, whether a 
trader or not, who is indebted, except in a few enumerated 
cases, may file his petition in the District Court of the United 
States, for the benefit of the act, at any time he may please, 
without the consent or action of any of his creditors, and 
obtain by a decree of the court, a discharge from all his debts. 
This decree is to be had without the consent of any of his 
creditors being required, even if they do not participate in the 
proceedings or receive a dividend from the property. The 
decree is to be deemed a full and complete discharge from all 
his debts, contracts, and engagements, proveable under the 
act, whether contracted before or after the passage of the act. 
If he has property, he surrenders it ; if he has none, it is the 
same thing as it regards his discharge.

“ In examining this question, we should ascertain, if possi-
ble, what was the object the convention had in view by insert-
ing the provision. The phraseology adopted would indicate a 
part of the object : * To establish uniform laws on the subject 
of bankruptcies throughout the United States.’ It was appre-
hended, at least, that they would not be uniform, unless 
Congress had the power to make them so. In addition to 
this, we are told by Mr. Madison (Fed. No. 42) that ‘the 
power of establishing uniform laws of bankruptcy, is so inti-
mately connected with the regulation of commerce, and will 
prevent so many frauds where the parties or their property 
may lie or be removed into different states, that the expe-
diency of it seems not likely to be drawn into question.’ To 
have a system that would be uniform and would prevent 
frauds, &c., seems to have been the object. The propo- 
sition was referred *to the committee of detail, of 
which Mr. Rutledge was chairman, and reported as it now 
stands in the Constitution. In ascertaining what were the 
mischiefs to be remedied or the objects to be effected, the con-
vention, doubtless, looked to the condition of things, and of 
course to the institutions and laws of the various states. But 
for a definition of that or any other legal term, or to ascertain 
the nature and extent of the powers they were about to grant, 
by particular words or phrases, they would hardly look to the 
laws of the states. There was far less intercourse in those
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days than at present. There were no steamboats, railroads, or 
Macadamized roads.

“ The laws of the several states could not have been gen-
erally known to the members of the convention from the 
different states, even the best lawyers could not have been 
acquainted with the laws of the states in which they did not 
practice. They are not so, even at this day. If they had 
been acquainted with the laws of all the states, to which 
would they have referred in preference to all the rest, for 
definitions, or the meaning and extent of legal terms ? The 
convention well knew it was making a Constitution for the 
whole Union; that the terms they might use should be known 
and understood, and must be interpreted and explained in 
every state. They were, therefore, exceedingly exact in the 
use of words and phrases: every word of legal import, every 
phrase was weighed and considered; and a phrase of only a 
few words was frequently referred to a committee, as was 
done in this case, and examined and reported on. They were 
frequently obliged to use legal terms; they were making a 
law; this was a legal term—-bankrupt laws: what was to be 
done to prevent confusion and uncertainty ? and, above all, to 
mark exactly and with legal precision the extent of the 
powers they were about to grant, that neither more nor less 
power might be granted than was desired ?

“ Our ancestors had removed from England; the United 
States had then lately been English colonies and part of the 
British empire. The English laws and system of jurispru-
dence had been substantially adopted in every state in the 
Union. Every person at all conversant with legal subjects, 
*27-11 and every lawyer of course, was acquainted with the

-• English laws. This knowledge *was equally extensive 
in every state. It is so to this day. Here, then, was a law 
with which all were acquainted, and to which all could refer. 
There could be no mistake, if reference was made to it for the 
meaning of terms. And to it they did accordingly refer. We 
do so to this day. Ask a lawyer the meaning of a legal term, 
and where does he look for an answer? To the statutes of 
Massachusetts or Georgia—New York, Pennsylvania, or Vir-
ginia? Certainly not. In most instances he would look 
in vain.

“ The proposition in regard to bankruptcies was made by 
Mr. Charles Pinkney, of South Carolina, in the words we now 
find in the Constitution. It was referred to the committee of 
detail, consisting of Mr. Rutledge of South Carolina, Mr. 
Randolph of Virginia, Mr. Gorham of Massachusetts, Mr. 
Ellsworth of Connecticut, and Mr. Wilson of Pennsylvania;
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and they reported it in the words in which it was referred. 
Now, several of these states never had any thing like a bank-
rupt law. To which then did they refer, or could they refer, 
to ascertain the meaning and extent of the terms they were 
employing? The lawyer, if he is not familiar with the term, 
will refer to Blackstone’s Commentaries, or to an English Law 
Dictionary, where he will readily find it. If he referred to 
the statutes of the different states, he might get as many defi-
nitions as there were states, supposing they had any law on 
the subject.

“ The first Continental Congress, in 1774, declared, among 
other things, ‘ that the respective colonies were entitled to the 
benefit of such of the English statutes as existed at the time 
of their colonization, and which they had, by experience, 
found to be applicable to their several local and other circum-
stances.’ 1 Journal of Congress, 28, Phila. ed. of 1800.

“ Many of the states had adopted, in a body, the English 
statutes, only excepting such as were local to that kingdom, 
or not applicable to their situation.

“ The Supreme Court of the United States, in Patterson v. 
Winn, 5 Pet., 233, say, that ‘the English statutes passed before 
the emigration of our ancestors, and applicable to our situa-
tion, and in amendment of the law, constituted a part of the 
common law of the country.’

“We know, as matter of history, that the members [-*979 
of the convention *who took part in debate, were inti- L 
mately acquainted with the English laws. The committee 
above mentioned possessed several of the most eminent law-
yers in America, and who have held .the highest legal stations. 
Reference was often made by them to the English laws for 
the meaning of terms or phrases they were using. Thus, 
when it was proposed to define and limit treason against the 
United States, Mr. Randolph and Mr. Ellsworth (two of the 
committee), Mr. Madison, Mr. Mason, and Mr. Gouverneur 
Morris, all referred to the act of Parliament of 25th Edward 
3d; and the convention, at last, adopted the precise phrase-
ology of that act. Madison Papers, 1770. Again, when the 
phrase ‘ ex post facto ’ was under consideration, Mr. Dickerson 
stated that, on examining Blackstone’s Commentaries, he 
found the term related to criminal cases only. Mad. Pap., 
1450. And the Supreme Court has since confirmed the sig-
nification of the terms to the definition given by Blackstone. 
Mr. Hamilton, who was a member of the convention, in speak-
ing of the ‘Habeas Corpus' provision in the Constitution, refers 
to, and quotes, Blackstone’s Commentaries. Fed. No. 84.

This general principle being established, we may go a step 
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further, and show that, in point of fact, the convention had 
the English statutes in view, in determining the nature and 
extent of the power they were granting to Congress, when 
the bankrupt clause was under consideration.

“ Mr. Sherman observed ‘ that bankruptcies were, in some 
cases, punishable with death by the laws of England, and he 
did not choose to grant a power, by which that might be done 
here.’ 3 Mad. Pap., 1481. It thus appears, that the laws of 
England were the laws referred to in regard to the definition 
and nature of the powers they were conferring.

“ It may also be remarked, that Blackstone’s Commentaries 
were in the hands of the members, and frequently referred to. 
This book contained a definition of a bankrupt, and a sum-
mary of the English laws on the subject. What then was the 
English law to which the convention referred when they 
adopted the clause in regard to bankrupts ? The English sys-
tem, when the convention sat, had been in operation for several 
generations; and provided, in substance, a proceeding by a 
*2731 credit°r against a debtor, who was a trader; distribu-

3 tion of bankrupt’s effects *equally among his creditors; 
a discharge to be obtained by the debtor from his debts, upon 
obtaining the consent of a given majority of his creditors.

“ It was a proceeding for the benefit of creditors, as are all 
laws for the collection of debts, of which this was one; but 
with liberality towards the debtor, who, by misfortunes so fre-
quently attending trade, became unable to pay his debts, in 
allowing him a discharge from those debts, upon obtaining the 
consent thereto of a given majority of his creditors. Even 
this provision for a discharge, we are told by Blackstone, was 
intended for the benefit of creditors, as it influenced debtors 
to act with economy, industry, and honesty, and make a full 
surrender of their property, without which they could not 
hope to obtain the consent of their creditors.

“The whole system was founded on the principle, that a 
trader, who owed debts in various parts of the country, and 
was fraudulently making way with his property, instead of 
paying his debts with it, should have that property taken 
away and placed in the hands of trustees or other officers, 
with which his debts should be paid, and each of his creditors, 
whether absent or present, have his fair dividend.

“We are told by Mr. Madison, who has, not inaptly, been 
called the Father of the Constitution, that a uniform system 
of bankruptcy ‘ would prevent so many frauds, when the par-
ties, or their property, may lie or be removed into different 
states, that the expediency of it seems not likely to be drawn 
in question.’ Fed. No. 42. This reason for the adoption of 
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the clause in regard to bankrupts was published by Mr. Madi-
son after the Constitution was proposed by the convention, 
but before it was adopted by the states; was intended to 
explain the grant of power to Congress, and to induce the 
states to accept the Constitution; and no doubt had its effect. 
The frauds of whom—the removal of whose property, are 
here spoken of? Certainly the frauds of the debtor—the 
property of the debtor.

“We have another almost contemporaneous exposition of 
this grant of power to Congress. It is the act of Congress of 
1800, ‘ To establish a uniform system of bankruptcy through-
out the United States.’ It is altogether, in its principle and 
material features, like the English system; a proceeding by 
creditors against debtors who are traders; distribution 
of bankrupt’s effects *equally among creditors; a dis- 
charge of the bankrupt from his debts, on the consent obtained 
of a given majority of his creditors.

“I have now, I think, shown that the bankrupt system 
intended by the framers of the Constitution, and to establish 
which, power was given to Congress, was a system for the 
benefit of creditors, to enable them to collect their just debts, 
and to prevent the frauds of debtors who might remove their 
property and themselves into different states.

“ I will now show that the act we are considering is solely 
and entirely for the benefit of debtors, and to enable them to 
avoid their debts; and therefore opposed to the whole intent, 
spirit, and object of a bankrupt law. For this purpose I will 
here further notice some of its provisions.

“ 1. The debtor selects his own time to commence proceed-
ings—when he may have entirely squandered his property, 
and when nothing can be found. It is not even necessary 
that he should have been sued, or threatened with a suit, or 
ever asked for the debt.

“ 2. He is allowed to select the state and county where he 
will commence proceedings. For this purpose he can change 
his residence or business to any place he may think most 
favorable. He can thus go where nobody is likely to detect 
his frauds.

“ 3. He may have spent all his property in idleness, riotous 
living, debauchery, or gambling, in stocks, or wild specula-
tions: it will not affect him; and he is entitled to his dis-
charge, equally with the most prudent, industrious, and econ-
omical person.

“4. If he does not surrender to his creditors one cent’s 
worth of property, he may have property reserved to him, to 
the amount of $300, for his own use; and also his wearing 
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apparel, and that of his family, which has been held, by some, 
to include jewelry.

“ 5. If a majority of his creditors should object to his dis-
charge, it will only give him an additional privilege—that of 
demanding a jury, and taking the cause away from the court. 
Or he may appeal, even before the cause is tried, and is 
allowed ten days to appeal in. No such privileges are given 
to creditors.

“ 6. After the court disposes of the matter, or decides the 
cause against him, and refuses the discharge, he can then have 
*97^1 referre^ t° a jury, although already tried and decided

-I by the court, *which, heretofore, has never been allowed 
in any case, either in law or equity. The creditor is allowed 
no such privilege.

“ 7. In such cases, no provision is made by the act to allow 
the creditors a trial by jury.

“ 8. An appeal is given to the debtor—none is allowed by 
the act to a creditor.

“9. When the cause is removed into the appellate court, 
the debtor can demand either a trial by jury or a trial by the 
court. The creditor has no such privilege.

“ 10. The debtor may take the chance of a decision in his 
favor by the court; if in his favor, it will be conclusive. If 
the court decides against him, then he may demand a jury, 
and have another chance. If the court decides against him, 
he can have another chance by appeal. In the appellate court, 
if he thinks the court is likely, from previous decision, to be 
against him, he can take the chance of a jury. If he thinks 
the jury is likely to be against him, he can take his chance 
with the court. If some of these chances do not hit, there is 
no ‘ uncertainty in the law.’ The creditor has no choice; any 
decision against him is to be final, and scarcely any in his 
favor is allowed to be final or conclusive.

“11. The English bankrupt law and the act of 1800 gave 
the appointment of the assignee to the creditors, because they 
alone were interested. No such privilege is given by this act.

“12. The commissioner is to be appointed in the county 
where the bankrupt lives.

“13. There is no punishment for frauds.
“14. To conclude, the debtor is to get a discharge from all 

his debts, without the consent of any creditor. It applies to 
debts contracted before the passage of the act, and of which 
creditors could have had no idea at the time they gave the 
credit.

“May I not here inquire, whether it is fair to construe this 
grant of power, intended for the benefit of creditors, and to 
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enable them to collect their just debts, so as to authorize the 
passage of a law solely for the benefit of debtors, and to 
enable them to avoid and discharge their debts ?

“Again: a clause had been introduced into the Constitu-
tion, prohibiting the states from passing any law impairing 
the obligation of contracts, because, as was said by the mem-
bers of the *convention, it was immoral, contrary to r*276 
the first principles of justice, and a power that ought L 
not to be exercised by any legislative body. Would the states 
have ratified the Constitution, and submitted to such a prohi-
bition on themselves, for such reasons, if they had understood 
that Congress could, at its pleasure, under color of bankrupt 
laws, authorize the abrogation of all contracts ? ”

Pursuant to the opinion, decrees were entered, dismissing 
the first cases presented for final discharges in the district of 
Missouri ; and some twelve hundred more, depending in that 
court, will be dismissed, unless the decrees are reversed which 
have been entered. It was thought, by the circuit judge, due 
to the county at large, and to the parties concerned, that this 
important question should meet with the speedy decision of 
this court ; and therefore it was brought here.

No law that Congress ever passed, has in it to a greater 
degree, the elements of various construction and confusion, 
than the bankrupt law of 1841, when administered by more 
than thirty judges, acting separately ; if all are exempt from 
the revising power of this tribunal, created for the purpose 
(amongst others) of producing uniformity of decision and 
construction in all cases over which its jurisdiction extends.

I think Congress intended, by the 6th section of the bank-
rupt law, to give the district judge the power to adjourn 
questions into the Circuit Court, 1. For the purpose of obtain-
ing the aid and assistance of the circuit judge ; and, 2. To 
make up a division of opinion on great questions, so that the 
decision of the Supreme Court might be had. This was con-
templated by Congress ; or it was intended that in no bank-
rupt case should this court have a revising power, although 
in every district in the United States the law might be differ-
ently construed : and the wildest prediction could hardly have 
exceeded the reality. So far from being “ a uniform system 
of bankruptcy,” in its administration, it has become, by the 
various and conflicting constructions put upon it, little more 
uniform than the different and conflicting state insolvent laws. 
This result could not have escaped those who passed the law ; 
it was too prominently manifest to be overlooked ; I cannot; 
therefore, bring my mind to the belief that the revising power 
of this court was intended to be cut off. And, as the most 
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expeditious and convenient mode of revision was by *a divi-
sion of opinion, I think Congress intended that should be 
the mode. Notwithstanding the question was sent to this 
court, the case might progress below at the election of the 
district court; so the recited act of 1802 provides; and then 
the creditor and debtor would have equal opportunities to 
redress a perverted construction. But, as the matter now 
stands, the remedy is with Congress, either to give this court 
jurisdiction, or to withhold it.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
district of Kentucky, and on the points and questions on 
which the judges of the said Circuit Court were opposed in 
opinion, and which were certified to this court for its opinion, 
and was argued by counsel. On consideration whereof, it is 
now here ordered and adjudged by this court, that this cause 
be and the same is hereby dismissed, for the want of jurisdic-
tion, and that this cause be and the same is hereby remanded 
to the said Circuit Court, for such proceedings to be had 
therein as to law and justice may appertain.

[While this volume was in press, we received the following opinion 
delivered by Judge Catron in his judicial district, which we insert 
as being of general interest.]

In  the  Matt er  of  Edwar d  Kle in .1

This is an appeal from the District Court of Missouri, in a case 
of bankruptcy, on the voluntary petition of the appellant to be dis-
charged from his debts, on the surrender of his property, according 
to the act of Congress of 1841. The proceeding being in all res-
pects regular, the petitioner moved for his discharge: the district 
court refused to grant such motion, “ because it considered the act 
of congress under which said Klein asked to be discharged from all 
his debts, as being against the Constitution of the United States; 
and therefore the court had no power to grant such discharge.”

The ground of this judgment the circuit court is called upon to 
revise. I am relieved from setting forth at any length the opinion 
of the district judge, because this has been already done, in an 
opinion delivered by me in the supreme court of the United States 
at its last term, when an attempt was made to bring the present

1 See In re Cal. Pacific B. B. Co. 11 B. R., 194, 195.
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question before that court to have it decided for the purposes of 
this case.

By the constitution, congress is vested with power “ to establish 
uniform laws on the subject of bankruptcies throughout the United 
States.” The district judge was of opinion, that the extent of the 
power is limited to the principle on which the English bankrupt 
system was founded ; and to that system *the convention re- 
ferred, when it adopted the clause above recited, for its 
definition. That system provided, a proceeding by a creditor 
against a debtor who was a trader; a distribution of a bankrupt’s 
effects equally among his creditors ; and a discharge of the debtor 
from his contracts upon obtaining the consent of a given majority 
of his creditors. That it was a proceeding for the benefit of 
creditors; the whole system being founded on the principle that a 
trader who owed debts in various parts of the country, and was 
fraudulently making away with his property, instead of paying 
his debts with it, should have the property taken away and placed 
in the hands of trustees or other officers, with which his debts 
should be paid; and each of his creditors, whether present or 
absent, have his fair dividend ; and that the bankrupt law of 1800, 
is a fair exposition of the constitutional provision.

Briefly : That a bankrupt law, was one, by which honest creditors 
could force fraudulent debtors, who were traders, to surrender all 
their property, to pay rateably all their just debts: but that a law 
made solely and entirely for the benefit of debtors, and which ena-
bled them at their own election to avoid their debts, was opposed 
to the whole intent, spirit, and object of a bankrupt law.

I state thus much of the grounds on which my brother judge’s 
decree was founded from his printed opinion, because this case has 
not been argued on part of the creditors ; foi’ whom no counsel ap-
peared in this court, nor did there in the court below, as I am in-
formed. The accuracy, industry, and unquestioned ability of the 
district judge, have, Ido not doubt, brought forward the best rea-
sons that exist, in support of the judgment he gave. The tenor, 
and true spirit, of the English bankrupt laws, such as they were 
when our Federal Constitution was adopted, he has given; and I 
agree with him, that the act of 1841, in so far as it permitted the 
debtor at his own sole election, to come into court and coerce an 
extinction of his debts, and abrogation of his contracts, contrary 
to the will of his creditors, was in violation of the leading principles 
on which the English laws were founded. Our law contemplated a 
proceeding by a debtor’ against his creditors; provided the debtor 
was insolvent: by the English law, the creditor alone could origin-
ate the proceeding ; and it mattered not, whether the defendant was 
insolvent or otherwise ; if he did the fraudulent act, it made him a 
bankrupt—a fraudulent trader. Then by the English laws, “a 
fraudulent trader ” could only be a bankrupt; with him as debtor ; 
and with his creditors, could courts deal; and this at the election 
of the creditors—the debtor, having no election to ask for distribu-
tion or for a discharge from his debts. If the power conferred
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on congress, carries with it these restrictions, then the district 
court properly refused to discharge the applicant Klein, because the 
act of congress was unconstitutional in his case. But other and 
controlling considerations enter into the construction of the power : 
it is general and unlimited, it gives the unrestricted authority to 
congress over the entire subject, as the parliament of Great Britain 
had it; and as the sovereign states of this Union had it before the 
time when the Constitution was adopted. To go no further: what 
was the power of the states on the subject of bankruptcies? They 
could, and constantly did, permit the debtor to come involuntarily 
and surrender his property, and ask a discharge of his debts: the 
97Q*i property was distributed generally among the creditors, and 

J the debts of the petitioner annulled. *Nor does the Constitu-
tion prohibit the states from passing such laws ; New York, Pennsyl-
vania, Louisiana, and others, now have them in full operation. The 
insolvent laws of Pennslyvania are in substance, and to a great ex-
tent in detail, similar to the act of congress of 1841; and no doubt 
furnished some of the ideas that were incorporated into the act. 
That Pennsylvania had power to pass these laws, no one ever 
doubted, so far as she was not restricted by the Constitution of the 
United States. The supreme court held, in the case of Ogden v. 
Saunders, 12 Wheat., 213, that the states retained the power and 
could exercise it by law, and that the law would operate to discharge 
the contract between debtor and creditor; they being inhabitants 
of the particular state at the date of the proceeding, if the contract 
had been made there after passing the law. In such case the par-
ties contracted subject to the law, and it entered into the contract. 
The case of Boyle n . Zacherie and Turner, 6 Pet., 635, settled the 
contested question of power; and that it remained with the states 
to this limited extent. But the restrictions depend on general prin-
ciples of international law, and other parts of the Constitution; es-
pecially that which prohibits the states from passing any law im-
pairing the obligations of contracts; as will be seen by reference 
to the leading case on the subject, of Sturges v. Crowninshield, 4 
Wheat., 122. What the states might do before the adoption of the 
Constitution, may well be ascertained, from what they now do in 
virtue of then’ respective powers. They may frame a bankrupt law 
in any form they see proper; this has never been questioned so far' 
as my knowledge extends. The controversies in the supreme court 
turned on the question, whether the Constitution inhibited the states 
(there being no acts of congress opposed to it) from legislating on 
the subject of bankruptcies ; or, whether the power was exclusive 
in congress. In the state tribunals the debtor comes involuntarily, 
and forces the creditor to prove his debt or be barred. One not a 
trader may apply: neither is the consent of the creditors (or any 
portion of them) necessary to authorize a discharge from the con-
tracts of the debtor. So he may have no property to divide, and 
many debts to annul, from which he seeks a discharge, and from which 
he is discharged. These powers clearly belonged to the state gov- 
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ernments, before congress was invested with them; and this was 
done without limitation.

The district court relied confidently on the ground, that congress 
can pass no law violating contracts; and that the clause of the 
Constitution conferred no such authority, because the English bank-
rupt laws, by which the power is supposed to be restricted, only 
permitted the contract to be annulled at the election of four parts 
in five of the creditors in number and value; and therefore they 
annulled it by a new contract. This argument proceeds on the 
assumption, that a proceeding in bankruptcy can only be had, at 
the election of, and for the benefit of creditors; and that every 
material step, is their joint act; to which the debtor is compelled 
to submit. For the present it will only be necessary to say, that 
one prominent reason why the powei’ is given to congress, was to 
secure to the people of the United States, as one people, a uniform 
law, by which a debtor might be discharged from the obligation of 
his contracts, and his future acquisitions exempted from his pre-
vious engagements: that the rights of debtor and creditor, r*28Q 
equally entered into the mind of the framers of the *Consti- L 
tution. The great object was to deprive the states of the danger-
ous power to abolish debts. Few provisions in the Constitution 
have had more beneficial consequences than this; and the kindred 
inhibition on the states, that they should pass no law impairing the 
obligation of contracts.

The inhabitants of states producing largely, must be creditors; 
the inhabitants of those that are consumers, will be debtors ; bank-
rupt laws of the latter states might ruin the producers and cred-
itors ; they having no interest or power in the government of the 
consuming states, and it being the interest of the latter to annul 
the debts of non-residents, no remedy would exist for the grossest 
oppression. No laws of relief would be more effectual in times of 
pressure by foreign creditors ; nor more likely to be adopted. If 
one state adopted such a measure, it would furnish a fair occasion 
for others to do the same, on the plausible pretext of self-defence ; 
others would be forced into a similar bad policy, until discredit and 
ruin would overspread the entire land, by an extinction of all 
debts ; and a consequent prostration of morals, public and private, 
on the subject of contracts. This evil had to a certain extent oc-
curred, and was fresh in the minds of the framers of the Constitu-
tion ; and no doubt it would again occur in some of the states, but 
for the provisions under consideration standing in the way of 
abrogating the private contracts of non-residents.

But if congress passed the law, it must be uniform throughout 
the United States, then the entire people are equally represented, 
and have the power to protect themselves against hasty and mis-
taken legislation, by its repeal, if found oppressive in practice.

Legislation by congress on the subject of bankruptcies, is of 
much less consequenee, than its prohibition on part of the states. 
They can pass no law affecting a non-resident, because no jurisdic-
tion exists of his person; they can impair no contract made out of 
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the state, because it was not made subject to the state insolvent 
law. The power, as it stands restricted by the decision in Ogden 
v. Saunders, is almost harmless; those whom the state bankrupt 
law can most affect, have the popular vote in the state legislature, 
and may repeal the law; the foreigner has little interest in its ex-
istence, as he cannot be affected by it, further than that the debtor 
may be deprived of his property. Another reason why congress 
was vested with the power, was to prevent dangerous conflicts of 
jurisdiction among the states. A discharge in one sovereignty 
from contracts, is by the laws of nations not recognized as a dis-
charge in another sovereignty, save on the grounds of comity; an 
assignee under the British bankrupt laws, is not recognized in this 
country as owner of the debts of the bankrupt; and an attaching 
creditor, or the government may disregard a title set up by the for-
eign assignee. Harrison v, Sterry, 5 Cranch, 298. The states in 
this respect are foreign to each other, and would be little likely to 
extend comity to the discharge of each other; from which great 
confusion might follow, and much ill will.

In considering the question before me, I have not pretended to 
give a definition; (but purposely avoided any attempt to define) 
the mere word, ba nk ru pt cy . It is employed in the Constitution in 
the plural, and as part of an expression; “the subject of bank-
ruptcies.” The ideas attached to the word in this connection, are 
*981 "I numerous and complicated; they form a subject, of exten-

-* sive *and complicated legislation ; of this subject, congress 
has general jurisdiction; and the true inquiry is—To what limits 
is that jurisdiction restricted?

I hold, it extends to all cases where the law causes to be dis-
tributed, the property of the debtor among his creditors: this is its 
least limit. Its greatest, is a discharge of the debtor from his con-
tracts. And all intermediate legislation, affecting substance and, 
form, but tending to further the great end of the subject—distribu-
tion and discharge—are in the competency and discretion of con-
gress.

With the policy of a law, letting in all classes, others as well as 
traders; and permitting the bankrupt to come in voluntarily, and 
be discharged without the consent of his creditors, the courts have 
no concern ; it belongs to the law-makers.

I have spoken of state bankrupt laws. I deem every state law, 
a bankrupt law, in substance and fact, that causes to be distributed 
by a tribunal, the property of a debtor among his creditors ; and it 
is especially such, if it causes the debtor to be discharged from his. 
contracts, within the limits prescribed by the case of Ogden v. 
Saunders. Such a law may be denominated an insolvent law ; still 
it deals directly with the subject of bankruptcies, and is a bank-
rupt law, in the sense of the Constitution; and if congress should, 
pass a similar law, it would suspend the state law, while the act of 
congress continued in force.

This court deeming the act of 1841, constitutional, it is ordered, 
that the decree of the district court dismissing the proceeding be
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reversed, and the petitioner, Klein, be discharged from his debts, 
and receive his certificate. The same order is directed in the case 
of Christopher Rhodes, dismissed also on constitutional grounds 
by the district court.

Cha rles  W. Castlema n , a  peti tion er  in  bank rup tcy .

(This case is similar to that of Nelson.)

ORDER.

This  cause came on to be heard on the transcript of the 
record from the Circuit court of the United States for the dis-
trict of Kentucky, and on the points and questions on which 
the judges of the said Circuit Court were opposed in opinion, 
and which were certified to this court for its opinion, and was 
argued by counsel. On consideration whereof, it is now here 
ordered and adjudged by this court, that this cause be and the 
same is hereby remanded to the said Circuit Court, for such 
proceedings to be had therein as to law and justice may 
appertain.

*Joel  Collin s , a  petition er  in  bank rup tcy , r^oso 
v. James  Blyth , an  op po si ng  cr editor . L 8

(This case is similar to that of Nelson.)

ORDER.

This  cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
district of Kentucky, and on the points and questions on 
which the judges of the said Circuit Court were opposed in 
opinion, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that this cause be and the same is hereby dismissed for the 
want of jurisdiction, and that this cause be and the same is 
hereby remanded to the said Circuit Court, for such proceed-
ings to be had therein as to law and justice may appertain.
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Will ia m Taylor  an d other s , Appellan ts , v . Georg e  
M. Savage , execu tor  of  Samuel  Savage , decea sed , 
DEFENDANT.1

Where a decree is passed by the court below against an executor, being the 
defendant in a chancery suit, and before an appeal is prayed the executor is 
removed by a court of competent jurisdiction, and an administrator de bonis 
non with the will annexed, is appointed, all further proceedings, either by 
execution or appeal, are irregular, until the administrator be made a party 
to the suit.

If an execution be issued before the proper parties are thus made, it is unau-
thorized and void; and no right of property will pass by a sale under it.

The administrator cannot obtain redress by application to this court, but must 
first be made a party in the court below. This may be done at the instance 
of either side.

After he is thus made a party, he may stay proceedings by giving bond, or the 
complainants may enforce the decree, if the bond be not filed in time.

It is not clear that a complainant who has appealed from a decree in his favor, 
in the hope of obtaining a larger sum, can, pending the appeal, issue execu-
tion upon the decree of the court below.2

Morehead, of counsel for the appellee, moved the court for 
leave to give an appeal bond in this case, which shall operate 
as a supersedeas, and for leave to docket the cross-appeal, and 
for such relief as may meet the case.
*9881 *He that Taylor had obtained a decree against

-* Savage, executor of Savage, in the court below, for 
85,000 and upwards; that the decree was actually rendered 
on the 29th day of November, 1842, but was entered as of the 
day before; that the complainant had appealed from this 
decree, and sent the record up to this court, where the case is 
now pending; that an appeal was also prayed and allowed on 
the part of the defendants; that this last-mentioned appeal 
was not carried out, because, on the 28th day of November, 
the date of the decree, the Orphan’s Court of Lauderdale 
county, in Alabama, removed Savage from his executorship, 
and appointed Vincent M. Benham administrator de bonis non 
with the will annexed; that, of course, Savage could not give 
bond to prosecute the appeal which had been allowed him, 
and Benham lived at a distance from the court when the 
decree was rendered, and was ignorant of the said decree, and 
of the change made in the representative of the estate; that 
the complainants, notwithstanding their appeal, had taken out 
execution, which had been levied upon the property of the 
deceased, and a sale was about to take place; that among the

1S. C., 17 Pet., 224; 2 How., 395; 5 for dismissal of the appeal. Merriam 
Id., 233. v. Haas, 3 Wall., 687; United States

2 But if he does so, this is no ground v. Dashiel, Id., 688.
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subjects of said levy were some family negroes, who had been 
for several generations in the family, whom it would be espec-
ially painful to part with; that the complainants resided in 
Scotland and other foreign countries, so that there would be 
no chance to recover back the money, if the decree of the 
court below should be reversed.

Under these circumstances he moved for leave to docket the 
cross appeal, upon giving security, and for an order to quash 
the execution irregularly issued; and filed affidavits setting 
forth the facts stated above. He stated that he had not been 
able to find a precedent bearing upon the case, but argued 
to show that the petitioner was entitled to relief.

Crittenden, contra.
If no precedent can be found, it is a strong argument 

against the motion. Distance of the residence of the com-
plainants is no reason for relief, because one of the parties in 
every suit must be the inhabitant of another state. The exe-
cution is not here; nothing but an affidavit. The petitioner 
has other means of relief than by coming to this court, 
As to the hardship *of the case, twenty days were given 
below to file the bond. Why did not the party come in ? It 
is said he lived at a distance. How far ? When was he told 
of the decree ? The papers are studiously ambiguous. The 
complainants are not all foreigners; one of them is a citizen 
of Pennsylvania, and now in court. There is no irregularity 
in the execution.

Sergeant, in reply, and for the petitioner.
If the papers are ambiguous, the other side could have had 

them cleared up, because they have been filed for some days.
This court has possession of the case by virtue of the appeal 

brought up on the other side. United States Court and 
Orphan’s Court sat in different places, and neither knew what 
the other did. After appeal, the case was not in the court 
below, because it was removed here, and the whole case 
brought up. The wrong has been done to the court itself; 
the party has been brought here to defend the appeal, and then 
execution is issued against him. The only case like this is in 
7 Crauch, 278. The execution is not noticed on the record at 
all, and must have issued after the record was made out.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case is brought before the court by the petition of 
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Vincent M. Benham, administrator de bonis non with the will 
annexed, of Samuel Savage.

It appears that a bill was filed by William Taylor and 
others, in the District Court of the United States for the 
northern district of Alabama, against George M. Savage, 
executor of Samuel Savage, deceased, to which the defend-
ant appeared and answered. Testimony was taken on both 
sides, and at the final hearing on the 28th of November, 1842, 
the court decreed that the complainants recover of the respond-
ent, as executor of Samuel Savage, $5,212.92 and costs, to be 
levied of the goods and chattels, lands and tenements of the 
said Samuel Savage. On the same day the Orphan’s Court of 
Lauderdale county, in the state of Alabama, having competent 
jurisdiction for that purpose, removed the said George M. Sav-
age from his executorship, and appointed Vincent M. Benham, 
the petitioner above mentioned, administrator as aforesaid.

Huntsville, where the District Court of the United States 
*2851 held its session, and Florence, where the Orphan’s

J Court of Lauderdale *county was in session, were dis-
tant from each other between seventy and eighty miles; and 
the new administrator, Vincent M. Benham, does not appear 
to have known of the decree until some days after it was 
passed. At the time of the decree Harvey Dillahunty was 
attending to the suit in chancery as the attorney in fact of 
George M. Savage, the respondent, and two days afterwards, 
that is to say, on the 30th of November, 1842, in the name of 
the respondent, prayed an appeal; and the District Court, with 
the consent of the complainants, passed an order giving the 
said George M. Savage liberty to file an appeal bond at any 
time within twenty days from the adjournment of the court. 
On the 2d of December, the complainants also appealed, and 
on the same day gave the usual bond to cover costs, which was 
duly approved; and the transcript of the record and proceed-
ings had in the cause in the District Court have been trans-
mitted to and docketed in this court in the names of the said 
William Taylor and others, complainants and appellants, 
against the said George M. Savage, executor of Samuel Sav-
age, respondent and appellee.

The executor having been removed as aforesaid, no bond 
was executed by him nor by Vincent M. Benham, the « admin-
istrator, within the time limited by the court; and therefore 
an execution was issued by the clerk of the District Court 
against the property of Samuel Savage, by virtue of which 
the marshal has seized the property of the said deceased, and 
is about to sell the same in orcler to satisfy the decree.

In this state of the proceedings, Benham, the administrator, 
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has filed his petition at the present term, setting forth the 
facts as above mentioned, and offering to file a transciipt of 
the proceedings on his part and to give security on his appeal, 
and praying that his bond may be approved by this court, and 
the execution issued by the complainants superseded until the 
appeal can be heard and decided in this court. Affidavits 
have been filed on both sides, but there is no conflict between 
them in any circumstance deemed material by the court; nor 
do they vary in any important particular from the statement 
contained in the petition.

We are by no means prepared to say that a complainant, 
after having appealed from a decree in his favor, can be per-
mitted, pending the appeal, to carry into execution the decree 
which he is seeking to reverse in the appellate court, in 
order to obtain a *decree for a larger sum. But the *- 
relief asked for by the petition cannot be granted, because 
there is no case legally in this court upon the appeal of either 
party, upon which process can be issued. The decree in the 
Circuit Court is against George M. Savage, executor of the 
last will and testament of Samuel Savage deceased. There 
was no other party respondent in the District Court, and the 
decree was passed against him in his representative character. 
Before the appeal was prayed on either side, he had ceased to 
be the representative of the estate of Samuel Savage, and had 
no control over it, nor any right to interfere with it by prose-
cuting or appearing to an appeal, or in any other manner. By 
his removal from the office of executor, he was as completely 
separated from the business of the estate as if he had been 
dead, and had no right to appear in or be a party in this or any 
other court, to a suit which the law confided to the representa-
tive of the deceased. No further proceedings, therefore, could 
be had on the decree in the District Court, until Benham, the 
administrator de bonis non, was made a party.

In this view of the subject, it follows, 1. That the appeal of 
the complainants is not regularly before this court, and the 
irregularity cannot be cured here unless the administrator vol-
untarily appears to it. The case may, however, upon the 
application of the appellants, be remanded to the District 
Court with leave to make the proper parties.

2. The execution issued on the decree was unauthorized and 
void, and no right of property will pass by a sale under it, if 
one should be made by the marshal.

3. The appeal of Benham, the administrator de bonis non, 
is also irregular; and the case cannot be brought here by him 
unless he is first made a party in the District Court.

But he may be made a party there, either upon his own 
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application or that of the complainants, according to the rules 
and practice in chancery proceedings. And when this has 
been done, the administrator may take an appeal; and upon 
giving bond within the time prescribed bylaw, all proceedings 
upon the decree will be stayed in the District Court, until the 
decision of this court shall be had in the premises. And if he 
fail to give the bond within the limited period, the complain- 
*9871 an^s then be entitled to process from the District

J Court, in order to enforce it. As the *case now stands, 
there is no suit here upon which this court can found any pro-
cess to set aside the execution improperly issued, and the peti-
tion of Benham, the administrator, must be dismissed.

ORDER.

On consideration of the petition of Vincent M. Benham, 
filed in this case, and of the arguments of counsel thereupon 
had, it is now here ordered by this court that the said petition 
be and the same is hereby dismissed.

Will iam  J. Mino r  an d  Cathar ine  his  wif e , Plain tiff s  
IN ERROR, V. SHUBAL TlLLOTSON.1

Whether or not a record contains a bill of exceptions or statement of facts by 
the court, according to the practice in Louisiana, by which any question of 
law is brought up for revision in such a form as to enable this court to de-
cide upon it; and whether or not there is a mass of various and conflicting 
testimony in relation to facts, upon which no jurisdiction can be exercised 
upon a writ of error ; are questions to be decided only upon the final hearing 
of the cause.2

The court will not go into this inquiry upon a motion to dismiss the writ of 
error, before the cause is taken up for argument.3

Webster, of counsel for the defendant, moved to dismiss the 
writ of error in this case for the following reasons:

1. Because this court has no jurisdiction on writs of error 
of any question apparent in this record.

2. Because the record does not show any question of law to 
have been decided in the court below, which this court can 
revise.

1 S. C. 2 How., 392. 131; Arthur v. Moller, 7 Id., 364.
2 S. P. Hecker v. Fowler, 1 Black, 95. See Suydam v. Williamson, 20 How.,
3 Cite d . Taylor v. Morton, 2 Black, 441 ; Sparrow v. Strong, 3 Wall., 105 ; 

484; Baltimore &c., B. R. Co., v. New Orleans R. R. Co. v. Morgan, 10 
Sixth Presbyterian Church, 1 Otto, Id., 260 ; The Eutaw,12 Wall., 140.
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3. Because there is no question of law stated on the record 
by bill of exception; nor any special verdict, or agreed state 
of facts, or any unquestioned evidence of facts, on which any 
question of law can arise.

4. Because it does not appear whether any, or, if any, what 
matter of law was in dispute between the parties.

The action was brought to recover certain tracts of land. 
Two trials had been had; the verdict rendered on the first had 
been set aside by the court, and the judgment rendered on the 
second verdict reversed by this court. r*9R«

*Another jury was empannelled to try the cause, 
June 11, 1839; and after the trial had proceeded for some 
time, the parties agreed that the whole case should be submit-
ted to the court, on the facts and the law, and that the judge 
should state the facts as he should find them; that such state-
ment might be regarded as a special verdict.

On the 10th April, 1840, the court rendered a general judg-
ment for the defendant, without making any statement of 
facts whatever. And thereupon, the next day, April 11,1840, 
the parties agreed that all documents, plans, depositions, evi-
dence, and exhibits, read in the cause, should be taken for a 
statement of facts in the case. The whole mass, therefore, of 
various and conflicting evidence, mixed up with questions of 
law, if there be such questions, is submitted to the decision 
of the judges of this court. This is a form of exercising its 
appellate jurisdiction on writs of error which it is not sup-
posed to be competent to this court to adopt. 2 Wheat., 363; 
3 Pet., 410; 16 Id., 169.

Walker opposed the motion, and contended that there were 
three questions of law in the case, and that the statement of 
the judge was adopted, by agreement, as a special verdict.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This is a writ of error from the Circuit Court of the United 
States for the eastern district of Louisiana.

A motion has been made to dismiss the writ, upon the ground 
that the record contains no bill of exception, nor statement of 
facts by the court, according to the practice in Louisiana, by 
which any question of law is brought up for revision in such 
a form as to enable this court to decide upon it; and that there 
is a mass of various and conflicting testimony in relation to 
facts, upon which no jurisdiction can be exercised upon a writ 
of error.

Assuming this statement to be correct, it does not follow 
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that advantage can be taken of it upon a motion to dismiss. 
The record shows that a judgment was rendered in the Circuit 
Court, over which this court undoubtedly have jurisdiction 
upon a writ of error. The plaintiffs allege that there is error 
in law in this judgment, and have brought it here for the 

revision of this court. And upon the argument of the 
-* case it will be incumbent upon *them to show that the 

record presents, in some form or other, a statement of facts 
upon which a question of law arose in the Circuit Court, and 
which was there erroneously decided. And if he fails to do 
this, the judgment must be affirmed. But he is entitled to be 
heard, in order that he may show, if he can, that the error of 
which he complains appears in the record; and whether it 
does so appear or not, is a matter which cannot be inquired 
into in the form in which the case is now brought before us.

The motion must therefore be dismissed.

ORDER.

On consideration of the motion made in this cause on a 
prior day of the present term of this court, to wit, on Satur-
day, the 18th ult., by Mr. Webster, to dismiss this writ of 
error for the want of jurisdiction, and of the arguments of 
counsel thereupon had, as well in support of as against the 
said motion, it is thereupon now here considered and ordered 
by this court, that the said motion be and the same is hereby 
dismissed.

James  Todd , Appellant , v . Oti s Danie ll , Defendan t .

An  agreement in writing between the counsel, as well for 
the appellant as for the appellee, that the decree of the Cir-
cuit Court in this case shall be affirmed with legal damages 
and costs for the said Daniell, having been filed; it is there-
upon considered and decreed by this court, that the decree of 
the said Circuit Court in this cause be and the same is hereby 
affirmed, with costs and damages, at the rate of 6 per centum 
per annum; and also that the said appellee recover of the said 
appellant, the further sum of $125 for the costs of the tran-
script of the record in the Circuit Court according to the said 
agreement.
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* Jam es  Will ia ms , Plaintif f  in  error , v . The  United  
States , Defen dan ts  in  erro r .

The act of Congress passed January 31st, 1823, prohibiting the advance of 
• public money in any case whatsoever to the disbursing officers of govern-

ment, except under the special direction of the President, does not require 
the personal and ministerial performance of this duty, to be exercised in 
every instance by the President under his own hand.

Such a practice, if it were possible, would absorb the duties of the various de-
partments of the government in the personal action of the one chief execu-
tive officer, and be fraught with mischief to the public service.

The President’s duty, in general, requires his superintendence of the admin-
istration, yet he cannot be required to become the administrative officer of 
every department and bureau, or to perform in person the numerous details 
incident to services, which, nevertheless, he is, in a correct sense, by the 
Constitution and laws required and expected to perform.

Evidence is proper that the President specially authorized and directed, in 
writing, the Secretary of the Treasury to make such advances, and that 
such paper was destroyed, when the Treasury building was burned. It is 
sufficient if the witness states his belief that it was so destroyed. The case 
in 9 Wheat., 486, examined and confirmed.1

The dockets and records of a court, showing that money liad been received by 
the marshal or his deputies, under executions, are good evidence in a suit 
against his securities. The acts of the court must, in the first instance, be 
presumed to be regular, and in conformity with settled usage; and are con-
clusive until reversed by a competent authority.

This  case came up by writ of error from the Circuit Court 
of the United States for the District of Columbia, holden in 
and for the county of Washington. Reported below, 5 
Cranch C. C., 619.

The facts were these:
On the 4th of February, 1831, Henry Ashton was appointed 

marshal of the District of Columbia, and on the 7th executed 
a bond for the faithful performance of the duties, by himself 
and his deputies. There were several securities, among whom 
was James Williams, the plaintiff in error. He remained in 
office until the 28th of February, 1834.

In June, 1835, the United States brought suit upon the 
bond, to which there was a plea of performance. The repli-
cation assigned five breaches. 1. That he had neglected to 
return executions issued for fines and costs. 2. That he had 
discharged persons committed to his custody under execution. 
3. That he had not accounted for fines paid. 4. That 
he had not accounted *for money advanced to him by L 
the secretary of the Treasury under the special direction of 
the President of the United States; and, 5. That he had dis-

1 See also Wilcox v. Jackson, 13 Pet.. 498; United States v. Cutler, 2 Curt., 
617.
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charged persons from prison without authority of law. To 
this replication, there were a rejoinder and issues, and in 1839 
the case was tried. The verdict of the jury was for the 
United States. The two bills of exception taken at the 
trial are set forth in the opinion of the court, and need not be 
repeated.

Bradley, for the plaintiff in error.
Legar£, attorney-general, for the United States.

Bradley made the following points:
1. The President of the United States holds a relation 

toward the Secretary of the Treasury different from that which 
he holds toward the head of any other department.

2. No money can be drawn from the Treasury but in the 
manner and upon the vouchers designated by law.

3. Where a special discretion is given by positive law to the 
President to direct money appropriated by law to be paid out 
of the Treasury, it must be exercised by him alone, and can-
not be delegated.

4. Where money is by law to be drawn from the Treasury 
by a special authority, different from the usual manner, that 
special authority must be deposited in the Treasury Depart-
ment, and form part in the settlement of the Treasury account.

5. And: The Treasury transcript is not evidence per se to 
charge a surety with money so paid to his principal; but must 
be accompanied by a copy of the voucher on which such pay-
ment was made.

To support them, he argued that the United States were 
bound to show the exercise of the special power vested in the 
President. The Treasury transcript is not conclusive evidence 
that the money was drawn from the Treasury legally. 5 Pet., 
292; 8 Id., 375. Evidence of the contents of the order said 
to have been given by the President could not be received, as 
there was no proof of its loss. 2 Stark. Ev., 350. Court say, 
in 1 Id.., 596, that proof must be given of its loss, and that 
it was searched for. If the money was not placed with the 
marshal according to law, the United States cannot 
*2921 recover--* *As to the second exception:

The declarations of the marshal do not bind the sureties; 
not evidence unless in the regular course of his business, and 
he had nothing to do with the docket. If an endorsement be 
made on the writ, it is his official act, but not otherwise. 3 
Brod. & B., 132.

The act of Maryland, February, 1777, c. 13, sec. 2, provides 
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for the recovery of common law fines by fieri facias or ca. sa., 
but the act of 1797, c. 74, directs capias ad satisfaciendum 
to be issued for all fines. Here were fi. fa. for common law 
fines, which proceeding was contrary to law. The act of 1794, 
c. 54, provides remedies against the sheriff, and, of course, the 
marshal; judgment should have been entered up against him. 
No action on the bond until a judicial sentence of default. 
18 Johns, (N. Y.), 391.

Legaré, for the United States.
If the President could not delegate this power, he could do 

little else but look at marshal’s accounts. But this court have 
recognized the authority to delegate. Wilcox v. Jackson, 13 
Pet., 498; 10 Id., 291; 1 Id., 296.

As to the evidence: The court has allowed reasonable evi-
dence to be given. 7 Pet., 99; 12 Pet., 3.

As to the Maryland practice :
The general rule is, that an admission of a deputy does not 

bind surety; but see JO Barn. & C., 17, 317. In this case the 
party is dead, and it is his declaration against his own interest. 
But the acts of parties, part of the res gesta, are binding. 8 
Wheat., 326; 3 Wash. C. C., 369. The confession of an 
under-sheriff evidence against the sheriff. 1 Ld. Raym., 190. 
At common law, fi. fa. could issue for fines. 3 Coke, 12, b; 2 
Just., 19. The act of Maryland was merely directory. In-
ventory of sheriff evidence between other parties. Bull. 
N. P., 249; 2 Campb., 379.

Bradley, in conclusion:
The act of 1809, c. 199, gives the President power to trans-

fer appropriations; but no one supposes he can delegate this 
power to the Secretary. In Kendall’s case, 12 Pet., the court 
draw a *distinction between general and special powers, peono 
General rule is, that discretionary powers cannot be 
delegated.

Mr. Justice DANIEL delivered the opinion of the court.
This cause comes up on a- writ of error to the Circuit 

Court of the United States for the District of Columbia.
The defendants in error instituted an action of debt in the 

Circuit Court agáinst the plaintiff in error, as surety for Henry 
Ashton, deceased, late marshal of the District of Columbia, 
in a bond executed by Ashton, conditioned for the faithful 
performance of the duties of his office. On oyer of the bond, 
the defendant pleaded generally conditions performed by the 
marshal and his deputies; after this plea various breaches of 
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the condition of the bond were specially assigned, charging 
the late marshal with failing to account for moneys advanced 
to him by the secretary of the Treasury, under special direc-
tion of the President of the United States; with not having 
accounted for and paid over moneys received by him and his 
deputies on executions, and with having failed to collect under 
executions which came to his hands, moneys that he ought to 
have collected from persons who were solvent. Issues were 
taken to the country upon the several breaches thus assigned, 
and the jury empannelled to try those issues, returned as 
their verdict in substance, that the said Henry Ashton, by 
himself arid his deputies, did not well and faithfully perform 
and fulfill all the duties of his office of marshal of the district, 
in pursuance of the acts of Congress in such cases made and 
provided; and they found the sum of $8,279.25, with interest 
thereon from the 24th day of November, 1836, to be really 
and justly due to the United States on the marshal’s bond. 
Upon this verdict the court gave a judgment for $20,000, the 
penalty of the bond, but to be discharged by the amount 
assessed by the jury, together with the costs of suit.

At the trial, and before the jurors withdrew from the bar, 
the defendant below tendered two bills of exceptions to the 
ruling of the court in the cause, which bills of exceptions are 
as follows:

Defendant’s first bill of exceptions.—On the trial of this 
cause, the plaintiffs, to support the issues joined, on their part, 
offered to give in evidence the accounts settled between the 
*9041 United States *and Henry Ashton, late marshal of the 

J district of Columbia, upon whose official bond this 
action is brought against the defendant, as one of the sureties 
therein named. By these accounts it appears, that a balance 
appears due from the said Ashton to the United States, of 
$6,455.16. That in making up the said balance, various sums 
of money were, from time to time, during his continuance in 
office, advanced and paid to him, as marshal as aforesaid, out 
of the Treasury of the United States, by order of the Secre-
tary of the Treasury, before the said Ashton, as marshal, had 
rendered accounts or vouchers, showing that he had himself 
advanced and paid the same, or any part thereof, to those 
entitled by law to receive the same; and while balances for 
moneys previously advanced to him existed on the books of 
the department, and before it had been shown that the same 
had been properly applied and expended, and when the said 
sum of $6,455.16, was not in fact due from the United States 
for any services rendered or money expended.

And. the plaintiffs offered in evidence the statements of 
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Asbury Dickins, formerly a clerk in the Treasury Department, 
and of McClintock Young, now chief clerk of said depart-
ment; which, reserving all objections to the competency of 
such testimony, it was agreed should be received as if said 
parties had been sworn in the case, and had testified in accord-
ance with said statements. To the admissibility of all which 
testimony the defendant objects, but the court overruled thè 
objection, and the defendant, by his counsel, excepts ; and the 
said evidence being thus admitted to go to the jury, the coun-
sel for the plaintiffs prayed the court to instruct the jury, that 
upon this evidence the plaintiff was entitled to recover the 
said sum of $6,445.16, against the defendant ; and the court 
overruling the objection of the defendant thereto, gave said 
instruction, to which the defendant excepts; and the court, 
in pursuance of the statute, sign and seal this bill of excep-
tions to all the matters so ruled, as aforesaid, this 11th day of 
January, 1840.

W. Cran ch , [l . s .]
B. Thrus ton , [l . s .] 
James  S. Mors ele , [l . s .]

Second bill of exceptions.—In the further trial of this cause, 
the plaintiffs produced the dockets and records of this court, 
showing that in a number of cases where judgment had 
been entered *against defendants for common law fines, L 
forfeitures, and costs, adjudged against the said defendants, 
and the said defendants had paid the said amounts, so respect-
ively adjudged against them, to the marshal, and entries were 
thereupon made by the said marshal or his deputy, on the 
dockets of said courts, “money made and ready,” “money 
paid,” and that the amounts so received by said marshal 
amounted to the sum of

And the plaintiffs further proved by the dockets, records, 
&c., as aforesaid, that certain sums of money were adjudged 
by the court aforesaid, against certain defendants, for common 
law fines, forfeitures, and costs, upon which writs of ca. sa. 
were issued, which writs were returned by the marshal, “sat-
isfied marshal,” and showed that the said sums so received by 
said Ashton, amounted to

And the defendant objected to the said several amounts as 
being recoverable in this action against the said defendant, 
and prayed the court to instruct the jury that he was not 
liable therefor ; but the court refused so to instruct the jury, 
and instructed them that the defendant was liable for the 
amounts so received by said Ashton.

To which refusal the defendant, by his counsel, excepts, and 
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prays the court to sign and seal this bill of exceptions, which 
is done accordingly, this 11th day of January, 1840.

W. Cranc h , [l . s .]
Jam es  S. Mors ell . [l . s .]

The statements of Asbury Dickins and McClintock Young, 
referred to in the first bill of exceptions, are in the following 
words:

Washington, January 11, 1840.
Dear  Sir  :—In compliance with your request, I now state, 

as I mentioned to you verbally, some time ago, that it is within 
my recollection that soon after the passing of the “ act (of 
the 31st of January, 1823,) concerning the disbursement of 
public money,” the Secretary of the Treasury was specially 
authorized and directed in writing, by the President of the 
United States, to make such advances of money, from time to 
time, to various classes of the disbursing officers of the gov-
ernment, and among others to the marshals of the United

S*a^es’as should be found necessary, to the faithful and 
J prompt discharge of their respective duties, and *to the 

fulfillment of the public engagements. The papers containing 
these directions of the President were, as I believe, destroyed 
in the late burning of the Treasury building.

I am, dear sir, sincerely yours, 
Asbur y  Dic kin s .

To Francis S. Key, Esq., ^c., ^c., ^c.

Dear  Sir  :—In reply to your inquiry, I have to state, that 
all advances to marshals U. S. are made by the Secretary of 
the Treasury, and not by direction of the accounting officers.

Yours, resp’y,
11th January, 1840. McC. Youn g .

F. ¡8. Key, Esq.

The questions presented for consideration here upon the 
aforegoing bills of exceptions, and the proofs to which they 
refer are these: 1. Whether the sums of money placed in the 
hands of the late marshal by the Secretary of the Treasury, 
and forming a part of the aggregate found by the verdict of 
the jury, were so advanced in conformity with the law, as to 
create a liability on the part of the sureties of the marshal for 
their proper application by that officer ? and

2. Whether the several sums admitted to have been paid to 
the marshal upon executions for fines, forfeitures, and costs 
adjudged against various defendants, and as to a part of which 
sums the marshal or his deputy had made upon “ the dockets 
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of the court,” the following entries, “money made and ready” 
and “money paid; ” and as to other portions of which levied 
on executions for fines and forfeitures, the marshal had made 
on the executions themselves this entry, “ satisfied marshal,” 
were so proved to have been received by the marshal in virtue 
of his office, as to render his sureties responsible for these lat-
ter sums?

Under the first of these inquiries, it is contended for the 
plaintiff in error, that the act of Congress of January 31,1823, 
expressly prohibits the advancing of public money in any case 
whatsoever, except under the special direction of the President, 
to the disbursing officers of the government, for the faithful 
and prompt discharge of their public duties, and to the fulfill-
ment of the public faith: and it is insisted upon as the correct 
interpretation of this statute, that the power thereby [-*907 
vested to make advances for the *public service, is not L 
one appertaining to the office of President, but is an authority 
strictly personal and ministerial, to be exercised in every 
instance only by the individual himself, by his own hand, and 
never in any respect to be delegated. Such an interpretation 
of the law this court can by no means admit. While it has 
been doubtless the object of Congress to secure economy and 
regularity in public disbursements, and for that end to limit, 
as far as was proper, the discretion of subordinate agents over 
the public money, it never can be reasonable to ascribe to 
them a conduct which must defeat every beneficial end they 
could have in view, and render the government an absolutely 
impracticable machine. The President’s duty in general 
requires his superintendence of the administration; yet this 
duty cannot require of him to become the administrative offi-
cer of every department and bureau, or to perform in person 
the numerous details incident to services which, nevertheless, 
he is, in a correct sense, by the Constitution and laws required 
and expected to perform. This cannot be, 1st, Because, if it 
were practicable, it would be to absorb the duties and respon-
sibilities of the various departments of the government in the 
personal action of the one chief executive officer. It cannot 
be, for the stronger reason, that it is impracticable—nay, 
impossible. The position here assumed may be illustrated in 
the single example of a marshal. This officer has various 
duties to perform, which, though well understood, yet all of 
them, as to duration and extent, contingent, and varying, of 
course, as to the quantum of expense attending their per-
formance. He is to summon and pay grand and petit juries 
and witnesses; to provide stationery and fuel for the court; 
guards for the transportation and safe-keeping of prisoners;
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to pay the per diem allowed to clerks and attorneys, and other 
incidental charges. If the argument for the plaintiff in error 
be correct, it would be indispensable either that the President 
should ascertain (and that too before their performance, or, in 
other words, their existence) these indefinable services, and, 
when so ascertained, that he, under his own hand, and none 
other, should give special written instructions for the payment 
of each one of them; or that the marshal should, upon credit, 
or from his own private resources, obtain the performance 
*9081 $kese services, and await his reimbursement upon

-I accounts to be subsequently allowed and certified *by 
the court. Such consequences, so fraught with mischief 
to the public service, utterly forbid the construction of the 
law contended for by the plaintiff in error. If it be asked, 
How then shall the provisions and the purposes of the statute 
be fulfilled? the answer is obvious, and satisfies at once the 
meaning of the law and the public exigencies. Average esti-
mates may be formed of the expenses incident to the courts, 
and instructions may be given by the President to the Secre-
tary of the Treasury to make advances from time to tiine, 
either upon the basis of those estimates, or upon statements 
or requisitions made by the marshals themselves, showing the 
necessity of advances to meet the public service. And this 
plain and only feasible mode of complying with the law 
appears to have been adopted and to have become the settled 
usage of the government, as is shown by the testimony of 
Asbury Dickins, admitted by the parties to be received as if 
taken upon oath. It is insisted, however, that if this interpre-
tation of the statute be the true one, still a compliance with its 
requirements has not been shown; that neither is an order 
from the President to the Secretary of the Treasury nor the 
copy of such an order produced; nor is the absence of both 
or either of these so accounted for as to authorize the admis-
sion of inferior evidence to supply their place. How stands 
this objection? Dickins, formerly a clerk in the Treasury De-
partment, states it to be a fact “ within his recollection, that 
soon after the passing of the act of January 31, 1823, concern-
ing the disbursement of the public money, the Secretary of the 
Treasury was specially authorized and directed in writing, by 
the President of the United States, to make such advances of 
money, from time to time, to various classes of disbursing 
officers of the government, and among others to the marshals, 
as • should be found necessary to the faithful and prompt dis-
charge of their respective duties, and to the fulfilment of the 
public engagements. The papers containing these directions 
of the President were, as he believes, destroyed in the late 

276



JANUARY TERM, 1843. 298

Williams v. The United States.

burning of the Treasury building.” The general principle as 
to the admissibility of secondary evidence is familiar to all, 
and will receive no comment from the court; but we will 
simply inquire whether the facts here shown do not present a 
case falling within the operation of that principle? What 
does Dickins prove ? 1st, The existence of the special r^onn 
written instruction *from the President, made expressly *- 
to carry into effect the law of 1823, and forming the estab-
lished rule and usage of the department; 2d, The conflagra-
tion of the Treasury Department, the legal and proper 
depository for this instruction; and, 3dly, The belief of the 
witness, then a clerk in the Department, and, by consequence, 
to a great extent cognizant of its arrangement and condition, 
that the document was destroyed in that conflagration. Au-
thorities need not be multiplied to show that the case before 
us is completely within the rule respecting secondary evi-
dence ; a single decision of this court will be cited, as placing 
that matter wholly beyond controversy. In Riggs v. Tayloe, 
9 Wheat. 486, the court, after laying down the general rule, 
proceeds thus: “It is contended that the affidavit is defec-
tive; not being sufficiently certain and positive as to the loss 
of the particular writing. The affiant only states his impres-
sion that he tore it up; and if he did not tear it up, it has 
become lost or mislaid; that this is in the alternative, and not 
certain and positive. We do not concur in this reasoning. 
An impression is an image fixed in the mind; it is belief; and 
believing the paper in question was destroyed has been 
deemed sufficient to let in the secondary evidence.” The 
testimony of Dickins appears to this court much more direct 
upon the point than that admitted in the case of Riggs v. 
Tayloe: we consider it as fully justifying oral proof of the 
contents of the instrument to which it related, and as estab-
lishing the character and import of that instrument, as 
well as the usage founded thereupon; and upon this fact of 
the usage, Dickins is corroborated by the testimony of Young, 
the chief clerk in the Treasury Department at the time of 
the trial.

In considering the second exception made by the defendant, 
it may be remarked that the grounds of the exception are not 
stated with that distinctness and precision necessary to clear 
it entirely of obscurity; still the statement is thought to con-
tain enough to guide the court to a correct solution of the 
question involved. The second bill of exceptions sets forth 
that the plaintiffs produced the dockets and records of the 
court, showing that in a number of cases where judgments 
had been entered against defendants for common law fines, 
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forfeitures, and costs, and the said defendants had paid the 
amounts 80 respectively adjudged against them to the

6 J marshal, and entries were made by the said *marshal or 
his deputy, on the said dockets, “money made and ready,” 
“ money paid;” and that the amounts so received amounted, 
&c. And again: The plaintiffs further proved by the dockets, 
records, &c., that certain sums of money were adjudged by 
the court against certain defendants for fines, forfeitures, &c., 
upon which judgments writs of ca. sa. were issued, which 
writs were returned by the marshal, “ satisfied marshal,” and 
showed that the said sums amounted, &c. In the evidence 
set forth upon the face of these exceptions, nothing particular 
is disclosed relative to the modes of proceedings on executions, 
or of the means in practice by the court for recording and 
preserving the evidence of such proceedings, or of the acts and 
returns of the officers who may be charged with the manage-
ment of final process; of course nothing is adduced to im-
peach the regularity of the reception by the court, of the 
returns and entries made by the marshal, or of the manner of 
placing them permanently upon the archives of the court. 
But it is admitted in the exception, that all these things are 
apparent on the records, viz.: The judgments and execu-
tions ; the receipt of the money by the marshal, and his 
admissions of the receipt thereof, both by himself and his 
deputies. These facts are conceded to be parts of the records 
of the court to which the officer properly belonged, and before 
which his conduct was regularly cognizable: a tribunal in all 
respects competent to pass upon his acts; competent to fashion 
its records, and to preserve the evidences of its own proceed-
ings and of the acts of its officers. The acts of this court, 
then, must, in the first instance, be presumed to be regular, 
and in conformity with settled usage; and they are conclusive 
until they shall be reversed by a competent power, and upon 
a case properly made. Upon both the instructions given and 
excepted to, in this cause, we approve the opinion of the 
Circuit Court, and therefore affirm the same.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Columbia, holden in and for the county of Wash-
ington, and was argued by counsel. On consideration where-
of, it is now here ordered and adjudged by this court, that the 
judgment of the said Circuit Court in this cause be and the 
same is hereby affirmed.
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* Andr ew  Dunc an , Plai nti ff  in  err or , v . Isaac  Dars t , 
Henry  Dars t , and  Jaco b Dars t , Defen dan ts .

A person in custody under a capias ad satisfaciendum issued under the au-
thority of the Circuit Court of the United States, cannot legally be discharg-
ed from imprisonment by a state officer, acting under a state insolvent law.1

Thi s  case came up, by writ of error, from the Circuit Court 
of the United States, for the eastern district of Pennsylvania.

The facts in the case were not disputed, and were as 
follow:

Isaac Darst, Henry Darst, and Jacob Darst, citizens of the 
state of Ohio, recovered a judgment in the Circuit Court of 
Pennsylvania, against one Jacob Roth, who was arrested on a 
capias ad satisfaciendum, and handed over for safe-keeping 
to Andrew Duncan, sheriff of the county of York. This 
was on the 6th of December, 1832. On the next day, Roth 
applied to George Barnitz, an associate judge of the Court of 
Common Pleas for the county of York, for the benefit of an 
act of the legislature of Pennsylvania, passed on the 28th of 
March, 1820, entitled, “ A supplement to the act entitled An 
act for the relief of insolvent debtors, passed the twenty-ninth 
of January, one thousand eight hundred and twenty.”

The first section of the act referred to is as follows:
“ That if any debtor shall hereafter be arrested or held in 

execution, on a bail piece, in a civil suit, and who shall have 
resided six months in this commonwealth previously thereto,

1 Fol lo we d . McNutt v. Bland, 2 Hughes, 571. And, by the Same 
How., 13, 17, 18. Dist inguished , writ, to bring up any prisoner confined 
New Orleans v. Morris, 15 Otto, 603. under state process, for the purpose of 
Cite d . Ex parte Boyd, 15 Otto, 651 ; examining him as a witness. Ex parte 
Biggs v. Johnson County, 6 Wall., Dorr, 3 How., 103.
195. So, where an arrest is made by state

Where one is in custody under the authority upon waters contiguous to a 
process of a state court, a federal navy-yard, and necessary to float ves- 
court cannot take him from such cus- seis stationed there. Ex parte Tatem, 
tody; nor can a state court, by means 1 Hughes, 588. And where the petition- 
of a habeas corpus, discharge a person er, an alien, is held, under a state law 
in the custody of a federal court. A b- which he alleges was passed in violation 
lemanv. Booth, 21 How., 306 ; Norris of the constitution of the United States, 
v. Newton, 5 McLean, 92; United and of the provisions of a treaty be- 
States v. Bector, Id., 174. But a fed- tween the United States and the gov- 
eral court has power on habeas corpus ernment of which the petitioner is a 
to discharge one of its officers who has subject. Be Wong Yung Quy, 6 
been arrested by order of a state Sawy., 237.
court, for his conduct in executing the That the state courts may discharge 
process of a federal court. Ex parte a person illegally enlisted into the 
Jenkins, 2 Wall. Jr., 521 ; Ex parte army or navy of the United States, seo 
Thompson, 1 Flipp., 507. Compare Ex parte Beynolds, 6 Park Or., 276. 
case of the Electoral College, 1
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he may apply, when arrested on execution, to the president or 
any associate judge of the Court of Common Pleas of the 
county in which he is so arrested, or when held on a bail 
piece, may apply to the president or associate judge of the 
said court, in the county in which the suit was instituted, and 
give, bond to the plaintiff or plaintiffs, at whose suit he is so 
arrested and held, with such security as shall be required and 
approved of by the said judge: the condition of which bond 
shall be, that the said debtor shall be and appear at the next 
Court of Common Pleas for said county, and there take the 
benefit of the insolvent laws of this commonwealth, and to 
*3091 surrender himself to the jail of the said county, if he 

3 fail to comply with all things required by law to *enti- 
tle him to be discharged, and generally to abide all orders of 
the said court: whereupon the said judge shall give an order 
to the sheriff, constable, or other person, having such debtor 
in custody, to forthwith discharge him upon his paying the 
jail fees, if any be due.”

It was admitted that this act was in force on the 7th of 
December, 1832, and for a long time afterwards; that Roth 
had resided in the commonwealth of Pennsylvania for six 
months previously to his application, and that he complied, in 
all respects, with the provisions of the above section. The 
judge gave an order to the sheriff having Roth in custody, to 
forthwith discharge him upon his paying the jail fees, and he 
was thereupon discharged.

Darst brought an action against Duncan for an escape, who 
pleaded specially the above matters in his defence. The plain-
tiff demurred to the plea, and the demurrer was sustained in 
the Circuit Court; and, upon the validity of this demurrer, 
the case was brought up to this court.

The statute of Pennsylvania, above recited, required the 
party who desired to be discharged from imprisonment, to 
give bond that he would appear at the next Court of Common 
Pleas, and there take the benefit of the insolvent laws of the 
commonwealth. Upon a reference to the acts then existing, 
it will be found that the privileges conferred upon the debtor 
and the duties required of him, by the insolvent laws, are the 
following: He was to be declared free from imprisonment, not 
only upon that suit, but from subsequent arrests, on his giving 
a warrant to appear in court; and although the property 
which he might subsequently acquire was subject to execu-
tion, yet the court was at liberty to exempt it, provided two- 
thirds of his creditors assented. The duties required of the 
debtor were, that he should hand in a list of his property, 
creditors, debts, and losses; that he should not be guilty of 
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collusion or false swearing; that he should not conceal or con-
vey away his property, under penalty of imprisonment; and 
that he should be liable to punishment at hard labor, if found 
to be a fraudulent debtor. The property of and debts due to 
the debtor were vested in trustees, who were to convert them 
into cash and divide it among the creditors; the surplus, if 
any, belonging to the debtor.

*This is the process through which it was necessary 
to pass, according to the bond of any one who might L 
be discharged from imprisonment, as Roth was.

Read, for the plaintiff in error.
Penrose, for defendants.

Read, for plaintiff, took the following positions:
1. The third section of the process act of the 19th May, 

1828, expressly adopted the act of Assembly of Pennsylvania 
of the 28th March, 1820, and particularly the first section 
thereof, as a part of the proceedings on writs of execution, 
issued out of the courts of the United States, sitting within 
the state of Pennsylvania, and the discharge therefore of the 
said Jacob Roth, in pursuance thereof, was a lawful one, and 
obligatory both upon the said sheriff of York and the plain-
tiff in the execution.

2. That the said defendant, a state officer, in thus obeying 
the legal order of a state judge under a state law, adopted by 
the express words of an act of Congress, was not guilty of an 
escape.

3. That under the circumstances appearing on the record, 
no action of debt for an escape would lie against the plaintiff 
in error.

To sustain these positions, he referred to Wayman v. South-
ard, 10 Wheat., 1; United States Bank v. Halstead, Id., 51; 
Beers v. Haughton, 9 Pet., 329; Ross v. Duval, 13 Pet., 45; 
Amis v. Smith, 16 Pet., 303; Bronson v. Kinzie, decided at the 
present term.1 In 9 Pet., 362, all the laws regulating state 
officers were adopted, and the reason is found in 12 Wheat., 
283.

In 1789, the United States applied to the states for the use 
of their jails, 1 Story, 70, 207; and Pennsylvania complied. 
2 Smith’s Laws of Pa., 513. (Mr. Read referred to and com-
mented upon the several acts of Congress respecting writs 
and processes, and traced the history of laws relaxing impris-
onment for debt.)

1 Post *311.
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Penrose, for defendants, entered into a critical examination 
of the powers of the federal government and states, and con-
tended, that whether the act of Congress of 1828 adopted 
state insolvent laws or not, it did not intend that they should 
be enforced by state officers, to the exclusion of the jurisdic-
tion’of the United States courts. He then reviewed the cases 
cited on the other side, and maintained that they did not 
authorize the positions assumed.

304] *Read, in reply:
The argument made on the other side takes the same ground 

as the dissenting opinion of Mr. Justice Thompson, in the 
case of Ogden v. Saunders. But the court did not so think. 
In 1819, Pennsylvania passed a law exempting females from 
imprisonment for debt, which was not enacted by Congress 
until 1838. In the mean time, they would have been subject 
to this process from the federal court, if the argument on the 
other side be correct. In 1828, it was declared that the 
United States courts should have the same rules as state 
courts. Suppose a man imprisoned under process from both 
courts; could, he come out, under the insolvent law, from one 
and not the other ? If so, how have they both the same rules ?

Mr. Justice CATRON delivered the opinion of the court.
It appears from the record that in 1824 Darst and others 

recovered, in the Circuit Court of the United States for the 
eastern district of Pennsylvania, a judgment against Jacob 
Roth, for the sum of $5,465.

In November, 1832, a capias ad satisfaciendum was sued out 
against him, returnable to the April term, 1833, of the court. 
On the 6th of December, 1832, the marshal arrested Roth, 
and delivered him to Duncan, the sheriff and jailer of York 
county, for safe-keeping in the jail of that county, until dis-
charged by due course of law. On the 7th of December, 
Duncan discharged him from custody, and the present suit 
■was brought for an escape.

He pleaded in justification, that Roth applied to G. B., an 
associate judge of the Court of Common Pleas of York 
county, gave bond and security to appear at the next Court of 
Common Pleas, then and there to take the benefit of the insol-
vent laws of Pennsylvania; and to surrender himself to the 
jail'of the county, if he failed to comply with all things 

. required by law to entitle him to be discharged, &c. To this 
plea there was a demurrer, and judgment for the plaintiffs.

To the regularity of the writ of capias ad satisfaciendum; 
to its execution on the body of Roth; or to his delivery to 
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Duncan as the proper jailer to receive him, there is no objec-
tion made: the case turns exclusively on the question, whether 
by giving *bond and security to appear in the insolvent 
court, the sheriff was authorized to release Roth from 
imprisonment.

It is admitted that had Roth been arrested by a sheriff on a 
ca. sa., issued from a state court of Pennsylvania, a discharge 
would have been proper on his giving the bond; and it is con-
tended the same consequence followed in this case, because 
the acts of Congress had adopted the modes of proceeding on 
final process, governing the state courts and officers.

This brings up the question, to what extent Congress had 
adopted the various causes of discharge, (in 1832,) provided 
by the state laws for the release of debtors imprisoned by virtue 
of writs of ca. sa. issued by courts of the United States: 
beyond the state laws adopted, it is settled the federal courts 
are not bound to conform to state regulations. What state 
laws apply, and regulate the modes of proceeding in the courts 
of the United States, depends on a proper understanding of 
the acts of Congress, on the subject.

The first in order, is that of 1789, c. 21, s. 2, which declares, 
the forms of writs and executions, and the modes of process 
in suits at common law, shall be the same in each state respect-
ively as are now used or allowed in the Supreme Courts of 
the same. This act was temporary, but is referred to, and in 
part sanctioned, by that of 1792, c. 36, s. 2. This declares: 
That the forms and modes of proceeding, in suits at common 
law, shall be the same as are now used in the courts of the 
United States respectively, in pursuance of the act of 1789, 
c. 21.

By the first section of the act of 1828, c. 68, the then pro-
cesses and modes of proceeding of the highest state court 
of original jurisdiction, are prescribed as applicable to the 
courts of the United States in the states respectively that 
came into the Union, after 1789.

But the third section applies to the old and new states 
equally, except Louisiana; and declares:—“ That writs of 
execution, and other final process, issued on judgments and 
decrees, and the proceedings thereupon, shall be the same in 
each state, respectively, as are now used in the courts of such 
state.” Giving the courts power to alter final process by 
rules, so far only, as to conform to any state law subsequently 
passed on the subject. No rules have been adopted in Penn-
sylvania, and the acts of Congress referred to therefore 
govern this case. *7306

*The terms, “modes of process,” in the act of 1789, *-
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and, “ proceedings upon executions, and other final pro-
cess,” in the act of 1828, have the same meaning, and 
include all the regulations and steps incident to that process, 
from its commencement to its termination as prescribed by the 
state laws; so far as they can be made to apply to the federal 
courts: as this court held in Wayman v. Southard, 10 Wheat., 
27, 28, and also, in Beers v. Haughton, 9 Pet., 329; United 
States v. Knight, 14 Id., 301; Amis v. Smith, 16 Id., 312.

Congress however did not intend to defeat the execution of 
judgments rendered in the courts of the United States; but 
meant they should have full effect by force of the state laws 
adopted: and therefore all state laws regulating proceedings 
affecting insolvent persons, or that are addressed to state 
courts, or magistrates in other respects? which confer peculiar 
powers on such courts and magistrates, do not bind the fed-
eral courts, because they have no power to execute such laws. 
The case of Palmer v. Allen, 7 Cranch, 563, is to this effect. 
Palmer as deputy marshal arrested Allen on a capias ad respon-
dendum, in the district of Connecticut, and imprisoned him. By 
the laws of that state, this could not be done, without a mitti-
mus from a magistrate. This court held the process acts did 
not adopt the law of Connecticut, which required the mitti-
mus : “ That it was a peculiar municipal regulation, not hav-
ing any immediate relation to the progress of the suit, and 
only imposing a restraint on the state officers; but altogether 
inoperative upon those of the United States.” Had it been 
necessary to ask the aid of the magistrate to execute the pro-
cess, then he would have had the discretion to refuse, and 
thereby to defeat it.

As state courts, or magistrates, cannot be compelled to aid 
a federal court in the exercise of its jurisdiction, so neither 
can they be permitted to restrain its process by injunction, or 
otherwise, as was held in McKim v. Voorhies, 7 Cranch, 279. 
It follows, that a state law, regulating the practice of state 
courts, and addressed to its judges and magistrates, but 
which can only be executed by them, or with their aid, is a 
peculiar municipal regulation; not adopted by the acts of 
Congress, nor applicable to the courts of the United States. 
*3071 The case of Duncan must be tested by these rules.

J Roth applied *to a judge of the Common Pleas, and 
gave a bond, to appear at that court, at its next term, and take 
the benefit of the insolvent laws. On this single step being 
taken, the jailer discharged him. The proceeding had no 
reference to the process by which Roth was imprisoned, but 
to a new proceeding, proposed to be instituted, by which all 
his property should be equally distributed among all his cred- 

284



JANUARY TERM, 1843. 307

Duncan v. Darst et al.

itors, and his person be exempted in future from arrest for 
his existing debts when discharged.

As all the creditors of Roth had the right to become parties 
to the proceeding in the insolvent court, no matter where they 
resided, it is manifest the Circuit Court of the United States 
could take no jurisdiction of the parties, nor execute the 
insolvent law, had an application been made to that court for 
such purpose. It is therefore a peculiar law, as respects the 
court of the United States; is strictly municipal in its char-
acter : and as it could only be executed by the state courts, no 
action under it, by these courts, could affect the process by 
which Roth was imprisoned.

This opinion is in conformity to the decision of the Supreme 
Court of Pennsylvania, in the case of Duncan v. Klinefelter, 
5 Watts, 141. That was an action on the case, by the present 
plaintiff in error, Duncan, against the jailer his deputy, for 
discharging Roth; whereby, Duncan alleged he had sustained 
damage.

It is insisted the foregoing conclusion is in conflict with the 
decision of this court in the case of Beers v. Haughton, 9 Pet., 
329; and which decision is confidently relied on as governing 
this case. In that case, Beers sued Harris, in the Circuit 
Court of Ohio; Haughton became bail for Harris. Judgment 
was recovered in December, 1830; a ca. sa. was run against 
Harris, and returned not found.

In February, 1832, Harris took the benefit of the insolvent 
law of Ohio: by this proceeding his person was exempted 
from arrest in all cases, for debts previously contracted.

In December, 1832, Beers sued Haughton on the bail bond; 
who pleaded and relied on the discharge of Harris.

By the laws of Ohio, the bail has the right to surrender the 
principal at any time before he is thus sued, and served with 
the process.

Haughton undertook that Harris should surrender his per-
son, if he failed to pay the debt. To enforce this condition, 
the ca. sa. issued. The bail had the right to arrest the 
principal, and deliver *him to the marshal, who could L 
imprison the debtor as if arrested by the ca. sa. Not being 
subject to imprisonment after the discharge under the insol-
vent law, the marshal could not receive the prisoner; nor 
could he have lawfully arrested him. It followed, the bail 
was equally inhibited; and of course discharged from perform-
ance, by the act of the law; just as certainly as he would have 
been discharged by the act of God, had Harris died, at the 
time he was released under the insolvent act. This is the 
doctrine settled in Beers n . Haughton.
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Had Roth been discharged in the insolvent court, by its 
judgment, from future imprisonment, before the ca. sa. was 
executed by the marshal; then a case would have arisen, to 
which the principle declared in that of Beers v. Haughton 
would apply; as the state of Pennsylvania had the undoubted 
right to exempt persons thus discharged from imprisonment 
for debt, so she might exempt all persons whatever. But it 
does not follow, that one not excepted from the operation of 
the general law, who had been properly arrested, and impris-
oned by the process of a federal court, could be discharged by 
a state judge. The general rule is,—10 Co., 76, b, same cases 
cited in note, 5 Watts (Pa.), 144,—(and nothing is better 
settled,) that an officer is not justified in obeying the order of 
a judge or court having no jurisdiction in the matter; and 
this rule applies in an especial manner, as between the state 
and federal courts, where it never has been supposed that 
the judges of the one could control the process of the other. 
If it was otherwise, and writs of injunction, of supersedeas, 
and orders to discharge defendants from imprisonment, could 
be granted by state courts, or judges, to render ineffectual 
process issued from the courts of the United States, the juris-
diction of the latter might be, and probably would be, over-
thrown in parts of the Union; as it would be the exercise of 
the power of pro hib iti on  ; and might be extended to defeat 
the fruits of all judgments rendered by federal courts, at the 
discretion of state courts and judges. A conflict of jurisdic-
tion, fraught with more dangerous consequences, could not 
well be supposed: and to concede the validity of the discharge 
of Roth, would involve such a consequence, however inno-
cently meant by the state judge, of whose integrity of inten-
tion, we have no doubt.
*8091 during Roth’s confinement in prison, he had been 

J declared *insolvent, by the Court of Common Pleas of 
York county, then it might have been a question properly 
made before the Circuit Court of the United States, whether 
he should be discharged from imprisonment. But as such a 
motion would have called into exercise the legal discretion of 
the court upon a mixed question of law and fact, it can be 
affirmed with something like safety, that the merely giving a 
bond to appear before the insolvent court, would not have 
been sufficient to authorize his release from imprisonment. 
Be this as it may, that court alone had jurisdiction to act in 
the matter.

It is insisted for the defendant in error, that the act of Con-
gress of 1800, c. 4, for the relief of persons imprisoned for 
debt, is the only law by which a discharge can be had, from a 
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ca. sa., awarded by a eourt of the United States. We do not 
think so. By that law, the district judges are authorized by 
themselves, or through commissioners appointed for the pur-
pose, to discharge the debtor: he must show, and swear, that 
he is not worth thirty dollars; and give notice to the execu-
tion creditor, before a discharge can be ordered. The debtor 
may have, and usually has, outstanding claims to choses in 
action, and interests in property of various kinds; perhaps 
contingent, and remote; probably of little value, or it might 
turn out they are of much value: and as he has to swear that 
he has no estate real or personal, in possession, reversion or 
remainder, to the amount or value of thirty dollars, it will 
often happen the oath cannot be taken, by the most honest 
and conscientious debtor. The consequence is, he must 
remain in prison until the humanity of the creditor inter-
poses : and as he usually resides at a distance, cases of the 
greatest hardship and distress may occur, if the state laws 
afford no additional remedy. Whereas, by the laws of some 
of the states, he may give bond and security, when the pro-
cess issues from a state court, to the sheriff, to appear at the 
return term of the writ, and give in a schedule of his property; 
the title and possession of which are conferred on the sheriff 
for the benefit of the execution creditor; and the proceeds 
are applied to the satisfaction of the judgment: and then the 
debtor is permitted to take the insolvent oath, and be dis-
charged.

As the marshals and courts of the United States, are neces-
sarily governed by the same rules that the sheriffs and 
courts of the Respective states are, in this respect, *- 
they must proceed in the same manner.

So there are other modes of discharge prescribed by the 
state laws, that can be executed just as conveniently and 
properly, by the federal courts and judges, as they can be by 
the state courts or judges, in cases where the execution issues 
from the latter courts. State laws of this description have 
been adopted by the acts of Congress, as incident to the 
remedy: they are cumulative, and in addition to the act of 
Congress of 1800,; both being in force.

As we have adopted in effect the same construction, where 
property had been- levied on, in Amis v. Smith, 16 Pet., 312, 
it would be harsh to hold otherwise, in restraint of personal 
liberty.

In that case, a forthcoming bond, for property levied on, 
had been taken by the marshal, and the property been released 
according to the laws of Mississippi; the statute of that state, 
authorizing such a bond and the release of the property. This 
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mode of proceeding was held to be incident to the process of 
execution, because it had been adopted by the act of Congress 
of 1828: previously, no delivery bond could have been taken, 
nor the property released by the marshal.

If bond and security could be taken for the delivery of 
property seized, the same could not be refused, for the ap-
pearance at court of the defendant—conditioned that he give 
in a schedule of his property, and take the benefit of the 
insolvent laws—when the statutes of the state where the pro-
ceeding was had, expressly commanded it to be done in like 
cases, under process issued from the state courts, directed 
to their officers.

We think the judgment of the Circuit Court upon the 
demurrer was correct, and order it to be affirmed.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
eastern district of Pennsylvania, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be and the same is hereby affirmed, with costs and 
damages at the rate of 6 per centum per annum.

h  1 * Arthur  Bro ns on , Comp lain ant , v . Joh n  H. Kin -
J zie  an d  Juliette  A., his  wif e , Edmun d  K. Buss ing  

an d  John  S. Buss ing , The  Presi dent , Directo rs , an d  
Comp any  of  the  State  Ban k  of  Illinoi s , Jay  Hath - 
way , Mar y  Ann  Wolco tt , Dan iel  S. Gris wold , Caro -
lin e Dunh am , an d  Alonzo  Hun ting ton , Defenda nts .

A state law, passed subsequently to the execution of a mortgage, which de-
clares that the equitable estate of the mortgagor shall not be extinguished 
for twelve months after a sale under a decree in chancery, and which pre-
vents any sale unless two-thirds of the amount at which the property has 
been valued by appraisers shall be bid therefor, is within the clause of the 
tenth section of the first article of the Constitution of the United States, 

( which prohibits a state from passing a law impairing the obligation of con-
tracts.1

1 Appl ied . Gantley v. Ewing, 3 firme d . McCracken n . Hayward, 2 
How., 717. Approve d . Ex parte How., 608,613. Fol lo we d . Curran 
Christy, 3 How., 328, 331; Edwards v. Arkansas, 15 How., 310, 319; Haw- 
v. Kearzey, 6 Otto, 603, 604, 607, 610; thorne n . Calef, 2 Wall., 23; VonHofT- 
Brine v. Ins. Co., Id., 637. Con - man v. City of Quincy, 4 Id., 551* 
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Mr. Chief Justice TANEY delivered the opinion of the 
court.

This  case comes before the court upon a division of opinion 
in the Circuit Court of the United States for the district of 
Illinois, upon certain questions which arose in the case, and 
which have been certified to this court according to the act of 
Congress.

It appears from the record, that, on the 13th of July, 1838, 
John H. Kinzie executed a bond to Arthur Bronson, condi-
tioned for the payment of $4000, on the 1st of July, 1842, 
with interest thereon, to be paid semi-annually; and, in order 
to secure the payment of the said sum of money and interest, 
Kinzie and wife, on the same day, conveyed to the said Bron-
son, in fee simple, by way of mortgage, one undivided half 
part of certain houses and lots in the town of Chicago, with 
the usual proviso that the deed should be null and void if the 
said principal and interest were duly paid; and Kinzie, among 
other things, covenanted that if default should be made in the 
payment of the principal or interest, or any part thereof, it 
should be lawful for Bronson or his representatives to enter 
upon and sell the mortgaged premises at public auction, and, 
as attorney of Kinzie and wife, to convey the same to the 
purchaser; and out of the moneys arising from such sale, to 
retain the amount that might then be due him on the afore-
said bond, with the costs and charges of sale, rendering the 
overplus, if any, to Kinzie.

The interest not having been paid, Bronson, on the 
27th of * March, 1841, filed his bill to foreclose the 
mortgage. In the mean time, after the mortgage was made, 
and before the bill was filed, the legislature of Illinois, on the 
19th of February, 1841, passed a law, the 8th section of which 
provided that mortgagors and judgment creditors should have 
the same right to redeem mortgaged premises sold by the 
decree of a court of chancery, that had been given to the 
debtors and judgment creditors by a previous law passed in 
1825, in cases where lands were sold under execution. The 
law of 1825 authorized the party whose lands should be sold

Collins-v. Collins, 79 Ky., 91, 93, 94. v. Tearney, 12 Otto, 419; 1 Morr. Tr., 
Reco gnized . Quackenbushs. Danks, 289; Pennyman's Case, 13 Otto, 720; 
1 Den. (N. Y.), 132. Revie wed . 2 Morr. Tr., 875; Christmas v. Rus- 
Luvins. Emigrant Industrial Savings sell, 5 Wall., 300; Clarks. Reyburn, 
Bank, 18 Blatchf., 16. Cit ed . Cook 8 Id., 322; Butz s. City of Muscatine, 
s. Moffat, 5 How., 315; Planters’ Id., 583. See United States s. Bank 
Bank s. Sharp, 6 Id., 328, 330, 332; of the United States, 5 How., 391, n.; 
West River Bridge Co. s. Dix, Id., Cutlers. Rae, 8 Id., 617, App.; Hozo- 
540; Doe s. Eslava, 9 Id., 447; Ten- ard s. Bugbee, 24 Id., 465.
nessee s. Sneed, 6 Otto, 74; Daniels
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by execution, after that law took effect, to redeem them within 
twelve months from the day of sale, by repaying the purchase-
money with interest at the rate of 10 per cent.; and if the 
debtor did not redeem it within the time limited, any judg-
ment creditor was authorized to do so upon the like terms, 
within fifteen months from the sale. This act, which took 
effect on the 1st of May, 1825, was held, it seems, not to 
extend to sales of mortgaged premises under a decree of 
foreclosure; and the act of February 19, 1841, above men-
tioned, was passed to embrace them.

By another act of the legislature of Illinois, approved the 
27th of February, 1841, it was directed that, “when any exe-
cution should be issued out of any of the courts of the state, 
and be levied on any property, real or personal, or both, it 
should be the duty of the officer levying such execution to 
summon three householder's of the proper county, one of 
whom should be chosen by such officer, one by the plaintiff, 
and one by the defendant in the execution; or, in default of 
the parties making such choice, the officer should choose for 
them; which householders, after being duly sworn by. such 
officer so to do, should fairly and impartially value the prop-
erty upon which such execution was levied, having reference 
to its cash value; and that they should endorse the valuation 
thereof upon the execution, or upon a piece of paper there-
unto attached, signed by them; and when such property 
should be offered for sale, it should not be struck off, unless 
two-thirds of the amount of such valuation should be bid 
therefor.” It further provided, among other things, that all 
sales of mortgaged property should be made according to the 
provisions of that act, whether the foreclosure of said mort- 
*3131 was by judgment at law or decree in chancery.

J It also directed that the provisions *of this law should 
extend to all judgments rendered prior to the 1st of May, 
1841, and to all judgments that might be rendered on any 
contract or cause of action accruing prior to that day, and not 
to any other judgments than as before specified. These are, 
in substance, the provisions of these acts, as far as they are 
material to the present controversy.

On the 19th of June, 1841, after the laws above mentioned 
had been passed, the Circuit Court of the United States for 
the district of Illinois adopted the following rules:

“ Ordered, that when the marshal shall levy an execution 
upon real estate, he shall have it appraised and sold under the 
provisions of the law of this state, entitled, ‘ An act regulat-
ing the sale of property,’ approved February 27, 1841, if the 
case come within the pi ovisions of that law; and any two or 
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three householders selected under the law, agreeing, may 
make the valuation of the premises required.

“Before the sale of any real estate on execution, the 
marshal shall give notice thirty days in a newspaper pub-
lished in the county where the land lies; and if there be no 
paper published in the county, then the notice shall be given 
thirty days before the sale, by notice, as the statute requires. 
The court adopt the 8th section of the act of this state, 
to amend the act concerning judgments, &c., passed 19th of 
February, 1841, which regulates the sale of mortgaged prem-
ises, &c., except where special direction shall be given in the 
decree of sale.”

After these rules were adopted—that is to say, at December 
term, 1841—the bill filed by Bronson, as hereinbefore men-
tioned, came on for final hearing in the Circuit Court; and 
thereupon the complainant moved the court for a final decree 
of strict foreclosure of said mortgage, or that the mortgaged 
premises should be sold to the highest bidder, without being 
subject to said rule and the act referred to. This motion was 
resisted on part of defendants, who moved that the decree 
should direct the sale according to said rule and act.

And the judges being opposed in opinion on the following 
points, to wit:

1. Whether the decree in this case should be so entered as 
to direct the sale of the said mortgaged premises according to 
the said statute of the state of Illinois above men- 
tioned; or whether *the same premises should be sold L 
at public auction, to the highest bidder, without regard to the 
said law.

2. Whether the decree in this case shall or shall not direct 
the sale of the mortgaged premises, without being first valued 
by three householders, and without requiring two-thirds of 
the amount of the said valuation to be bid, according to the 
said act of the state of Illinois.

3. Whether the terms of the mortgage in this case do or do 
not require it to be excepted from the operation of the rule 
above recited.

On motion of the complainant, it was ordered and directed 
that this cause, with said points, be certified to the Supreme 
Court, in pursuance of the act of Congress. And it is upon 
these questions, thus certified, that the case is now before us; 
and the 8th section of the act of February 19th, and the entire 
act of February 27, are set forth at large in the record, as the 
laws referred to in the above-mentioned rules of the Circuit 
Court. The case has been submitted to the court, for decision, 
by a written agreement between the counsel on both sides.
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On the part of the complainant, a printed argument has been 
filed, but none has been offered on behalf of the defendant. 
As the case involves a constitutional question of great import-
ance, we should have preferred a full argument at the bar. 
But the parties are entitled, by the rules of the court, to bring 
it before us in the manner they have adopted; and it being 
our duty to decide the questions certified to us by the Circuit 
Court, we have bestowed upon the subject the careful and 
deliberate consideration which its importance demands.

Upon the points certified, the question is, whether the laws 
of Illinois, of the 19th and the 27th of February, 1841, come 
within that clause of the 10th section of the 1st article of the 
Constitution of the United States, which prohibits a state from 
passing a law impairing the obligation of contracts.

The laws of a state, regulating the process of its courts, and 
prescribing the manner in which it shall be executed, of course, 
do not bind the courts of the United States, whose proceed-
ings must be governed by the acts of Congress. The act of 
1792, however, adopted the process used in the state courts, 
*0^ r-i as it stood in 1789; and, since then, the act of 1828,

-* on the same subject, *has been passed: and the 3d sec-
tion of this law directs that final process issued on judgments 
and decrees in any of the courts of the United, States, and 
the proceedings thereupon, shall be the same, except their 
style, in each state, respectively, as were then used in the 
courts of such state, and authorizes the courts of the United 
States, if they see fit, in their discretion, by rules of court, so 
far to alter final process as to conform the same to any change 
which might afterwards be adopted, by the legislatures of the 
respective states, for the state courts. Any acts of a state 
legislature, therefore, in relation to final process, passed since 
1828, are of no force in the courts of the United States, unless 
adopted by rules of court, according to the provisions of this 
act of Congress. And, although such state laws may have 
been so adopted, yet they are inoperative and of no force, if 
in conflict with the Constitution or an act of Congress.

As concerns the obligations of the contract upon which this 
controversy has arisen, they depend upon the laws of Illinois 
as they stood at the time the mortgage deed was executed. 
The money due was indeed to be paid in New York. But the 
mortgage given to secure the debt was made in Illinois for 
real property situated in that state, and the lights which the 
mortgagee acquired in the premises depended upon the laws 
of that state. In other words, the existing laws of Illinois 
created and defined the legal and equitable obligations of the . 
mortgage contract. ,,
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If the laws of the state passed afterwards had done nothing 
more'than change the remedy upon contracts of this descrip-
tion, they would be liable to no constitutional objection. 
For, undoubtedly, a state may regulate at pleasure the modes 
of proceeding in its courts in relation to past contracts as well 
as future. It may, for example, shorten the period of time 
within which claims shall be barred by the statute of limita-
tions.' It may, if it thinks proper, direct that the necessary 
implements of agriculture, or the tools of the mechanic, or 
articles of necessity in household furniture, shall, like wearing 
apparel, not be liable to execution on judgments. Regulations 
of this description have always been considered, in every civ-
ilized community, as properly belonging to the remedy, to be 
exercised or not by every sovereignty, according to its own 
views of policy and humanity. It must reside in every state 
to enable it to secure its citizens from unjust and pgjy 
*harassing litigation, and to protect them in those pur- L 
suits which are necessary to the existence and well-being of 
every community. And, although a new remedy may be 
deemed less convenient than the old one, and may in some 
degree render the recovery of debts more tardy and difficult, 
yet it will not follow that the law is unconstitutional. What-
ever belongs merely to the remedy may be altered according 
to the will of the state, provided the alteration does not 
impair the obligation of the contract. But if that effect is 
produced, it is immaterial whether it is done by acting on the 
remedy or directly on the contract itself. In either case it is 
prohibited by the Constitution.

This subject came before the Supreme Court in the case of 
Green v. Biddle, decided in 1823, and reported in 8 Wheat., 1. 
It appears to have been twice elaborately argued by counsel 
on both sides, and deliberately considered by the court. On 
the part of the demandant in that case, it was insisted that 
the laws of Kentucky passed in 1797 and 1812, concerning 
occupying claimants of land, impaired the obligation of the 
compact made with Virginia in 1789. On the other hand, it 
was contended that these laws only regulated the remedy, and 
did not operate on the right to the lands. In deciding the 
point the court say, “ It is no answer that the acts of Ken-
tucky now in question are regulations of the remedy, and not 
of the right to the lands. If these acts so change the nature 
and extent of existing remedies as materially to impair the 
rights and interests of the owner, they are just as much a vio-
lation of the compact as if they directly overturned his rights 
and interests.” And in the opinion delivered by the court 
after the second argument, the same rule is reiterated in lan-
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guage equally strong. (See pages 75,*  76, and 84.) This 
judgment of the court is entitled to the more weight, 
because the opinion is stated in the report of the case to have 
been unanimous; and Judge Washington, who was the only 
member of the court absent at the first argument, delivered 
the opinion of the second.

We concur entirely in the correctness of the rule above 
stated. It is difficult, perhaps, to draw a line that would be 
applicable in all cases between legitimate alterations of the 
remedy and provisions which, in the form of remedy, impair 
the right. But it is manifest that the obligation of the con-
tract, and the rights of a party under it, may, in effect, be 
destroyed by denying a remedy altogether; or may be seriously 
impaired by burdening the proceedings with new conditions 
and restrictions, so as to make the remedy hardly worth pur-
suing. And no one, we presume, would say that there is any 
substantial difference between a retrospective law declaring a 
particular contract or class of contracts to be abrogated and 
void, and one which took away all remedy to enforce them, or 
encumbered it with conditions that rendered it useless or 
impracticable to pursue it. Blackstone, in his Commentaries 
on the Laws of England, 1 vol., 55, after having treated of 
the declaratory and directory parts of the law, defines the 
remedial in the following words:

“ The remedial part of the law is so necessary a consequence 
of the former two, that laws must be very vague and imper-
fect without it. For, in vain would rights be declared, in 
vain directed to be observed, if there were no method of 
recovering and asserting those rights when wrongfully with-
held or invaded. This is what we mean properly when we 
speak of the protection of the law. When, for instance, the 
declaratory part of the law has said that the field or inheritance 
which belonged to Titius’s father is vested by his death in 
Titius; and the directory part has forbidden any one to enter 
on another’s property without the leave of the owner; if 
Gaius, after this, will presume to take possession of the land,

* “Nothing, in short, can be more clear, upon principles of law and reason, 
than that a law which denies to the owner of land a remedy to recover the 
possession of it when withheld by any person, however innocently he may 
have obtained it; or to recover the profits received from it by the occupant; or 
which clogs his recovery of such possession and profits, by conditions and re-
strictions tending to diminish the value and amount of the thing recovered, 
impairs his right to, and interest in, the property. If there be no remedy to 
recover the possession, the law necessarily presumes a want of right to it. If 
the remedy afforded be qualified and restrained by conditions of any kind, the 
right of the. owner may indeed subsist, and be acknowledged, but it is im- . 
paired, and rendered insecure, according to the nature and extent of such 
restrictions.” 8 Wheat., 75.
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the remedial part of the law will then interpose its office, will 
make Gaius restore the possession to Titi us, and also pay 
him damages for the invasion.”

We have quoted the entire paragraph, because it shows, in a 
few plain words, and illustrates by a familiar example, the con-
nection of the remedy with the right. It is the part of the 
municipal law *which protects the right, and the obli- r*q-<Q 
gation by which it enforces and maintains it. It is this L a18 
protection which the clause in the Constitution now in ques-
tion mainly intended to secure. And it would be unjust to 
the memory of the distinguished men who framed it, to sup-
pose that it was designed to protect a mere barren and abstract 
right, without any practical operation upon the business of 
life. It was undoubtedly adopted as a part of the Constitu-
tion for a great and useful purpose. It was to maintain the 
integrity of contracts, and to secure their faithful execution 
throughout this Union, by placing them under the protection 
of the Constitution of the United States. And it would but 
ill become this court, under any circumstances, to depart from 
the plain meaning of the words used, and to sanction a dis-
tinction between the right and the remedy, which would render 
this provision illusive and nugatory; mere words of form, 
affording no protection, and producing no practical result.

We proceed to apply these principles to the case before us. 
According to the long-settled rules of law and equity in all of 
the states whose jurisprudence has been modelled upon the 
principles of the common law, the legal title to the premises in 
question vested in the complainant, upon the failure of the 
mortgagor to comply with the conditions contained in the pro-
viso ; and at law, he had a right to sue for and recover the 
land itself. But, in equity, this legal title is regarded as a 
trust estate, to secure the payment of the money; and, there-
fore, when the debt is discharged, there is a resulting trust 
for the mortgagor. Conard v. The Atlantic Insurance Company, 
1 Pet., 441. It is upon this construction of the contract, that 
courts of equity lend their aid either to the mortgagor or mort-
gagee, in order to enforce their respective rights. The court 
will, upon the application of the mortgagor, direct the recon-
veyance of the property to him, upon the payment of the 
money; and, upon the application of the mortgagee, it will 
order a sale of the property to discharge the debt. But, as 
courts of equity follow the law, they acknowledge the legal 
title of the mortgagee, and never deprive him of his right at 
law until his debt is paid; and he is entitled to the aid of the 
court to extinguish the equitable title of the mortgagor, in 
order that he may obtain the benefit of his security. For this 
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purpose, it is his absolute and undoubted right, under an 
ordinary mortgage deed, *if the money is not paid at the 
appointed day, to go into the Court of Chancery, and 
obtain its order for the sale of the whole mortgaged prop-
erty, (if the whole is necessary,) free and discharged from 
the equitable interest of the mortgagor. This is his right, 
by the law of the contract; and it is the duty of the court to 
maintain and enforce it, without any unreasonable delay.

When this contract was made, no statute had been passed 
by the state changing the rules of law or equity in relation to 
a contract of this kind. None such, at least, has been brought 
to the notice of the court; and it must, therefore, be governed, 
and the rights of the parties under it measured, by the rules 
above stated. They were the laws of Illinois at the time; 
and, therefore, entered into the contract, and formed a part of 
it, without any express stipulation to that effect in the deed. 
Thus, for example, there is no covenant in the instrument 
giving the mortgagor the right to redeem, by paying the 
money after the day limited in the deed, and before he was 
foreclosed by the decree of the Court of Chancery. Yet no 
one doubts his right or his remedy; for, by the laws of the 
state then in force, this right and this remedy were a part of 
the law of the contract, without any express agreement by the 
parties. So, also, the rights of the mortgagee, as known to the 
laws, required no express stipulation to define or secure them. 
They were annexed to the contract at the time it was made, 
and formed a part of it; and any subsequent law, impairing 
the rights thus acquired, impairs the obligations which the 
contract imposed.

This brings us to examine the statutes of Illinois which 
have given rise to this controversy. As concerns the law of 
February 19,1841, it appears to the court not to act merely 
on the remedy, but directly upon the contract itself, and to 
engraft upon it new conditions injurious and unjust to the 
mortgagee. It declares that, although the mortgaged premises 
should be sold under the decree of the Court of Chancery, 
yet that the equitable estate of the mortgagor shall not be 
extinguished, but shall continue for twelve months after the 
sale; and it moreover gives a new and like estate, which 
before had no existence, to the judgment creditor, to continue 
for fifteen months. If such rights may de added to the 
original contract by subsequent legislation, it would be diffi- - 
*3901 cu^ to say a^ P°tot they must stop. An equitable 

*interest in the premises may, in like manner, be con-
ferred upon others; and the right to redeem may be so pro-
longed, as to deprive the mortagee of the benefit of his secu- 
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rity, by rendering the property unsaleable for anything like its 
value. This law gives to the mortgagor, and to the judgment 
creditor, an equitable estate in the premises, which neither of 
them would have been entitled to under the original contract; 
and these new interests are directly and materially in conflict 
with those which the mortgagee acquired when the mortgage 
was made. Any such modification of a contract by subse-
quent legislation, against the consent of one of the parties, 
unquestionably impairs its obligations, and is prohibited by 
the Constitution.

The second point certified arises under the law of February 
• 27, 1841. The observations already made in relation to the 

other act apply with equal force to this. It is true that this 
law apparently acts upon the remedy, and not directly upon 
the contract. Yet its effect is to deprive the party of his 
pre-existing right to foreclose the mortgage by a sale of the 
premises, and to impose upon him conditions which would fre-
quently render any sale altogether impossible. And this law 
is still more objectionable, because it is not a general one, and 
prescribing the mode of selling mortgaged premises in all 
cases, but is confined to judgments rendered, and contracts 
made, prior to the 1st of May, 1841. The act was passed on 
the 27th of February in that year; and it operates mainly on 
past contracts, and not on future. If the contracts intended 
to be affected by it had been specifically enumerated in the 
law, and these conditions applied to them, while other con-
tracts of the same description were to be enforced in the 
ordinary course of legal proceedings, no one would doubt 
that such a law was unconstitutional. Here a particular class 
of contracts is selected, and encumbered with these new con-
ditions ; and it can make no difference, in principle, whether 
they are described by the names of the parties, or by the time 
at which they were made.

In the case before us, the conflict of these laws with the 
obligations of the contract is made the more evident by an 
express covenant contained in the instrument itself, whereby 
the mortgagee, in default of payment, was authorized to enter 
on the premises, and sell them at public auction ; and [-#091 
to retain out *of the money thus raised, the amount L 
due, and to pay the overplus, if any, to the mortgagor. It is 
impossible to read this covenant, and compare it with the laws 
now under consideration, without seeing that both of these 
acts materially interfere with the express agreement of the 
parties contained in this covenant. Yet, the right here secured 
to the mortgagee is substantially nothing more than the right 
to sell, free and discharged of the equitable interest of Kinzie 
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and wife, in order to obtain his money. Now, at the time this 
deed was executed, the right to sell, free and discharged of 
the equitable estate of the mortgagor, was a part of every 
ordinary contract of mortgage in the state, without the aid of 
this express covenant; and the only difference between the 
right annexed by law and that given by the covenant consists 
in this: that in the former case, the right of sale must be 
exercised under the direction of the Court of Chancery, upon 
such terms as it shall prescribe, and the sale made by an agent 
of the court; in the latter, the sale is to be made by the party 
himself. But, even under this covenant, the sale made by the 
party is so far subject to the supervision of the court, that it 
will be set aside, and a new one ordered, if reasonable notice 
is not given, or the proceedings be regarded, in any respect, as 
contrary to equity and justice. There is, therefore, in truth 
but little material difference between the rights of the mort-
gagee with or without this covenant. The distinction consists 
rather in the form of the remedy, than in the substantial 
right; and as it is evident that the laws in question invade 
the right secured by this covenant, there can be no sound 
reason for a different conclusion, where similar rights are 
incorporated by law into the contract, and form a part of it 
at the time it is made.

Mortgages made since the passage of these laws must un-
doubtedly be governed by them, for every state has the power 
to prescribe the legal and equitable obligations of a contract 
to be made and executed within its jurisdiction. It may 
exempt any property it thinks proper from sale, for the pay-
ment of a debt, and may impose such conditions and restric-
tions upon the creditor as its judgment and policy may dictate. 
And all future contracts would be subject to such provisions; 
and they would be obligatory upon the parties in the courts 
*099-1 of the United States, as well as in those of the state.

J We speak, of course, of contracts *made and to be 
executed in the state. It is a case of that description that is 
now before us; and we do not think it proper to go beyond it.

Upon the questions presented by the Circuit Court, we 
therefore answer:

1. That the decree should direct the premises to be sold at 
public auction to the highest bidder, without regard to the 
law of February 19, 1841, which gives the right of redemption 
to the mortgagor for twelve months, and to the judgment 
creditor for fifteen.

2. That the decree should direct the sale of the mortgaged 
premises, without being first valued by three householders, 
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and without requiring two-thirds of the amount of the said 
valuation to be bid according to the law of February 27, 1841.

The decision of these two questions disposes of the third. 
And we shall direct these answers to be certified to the Circuit 
Court.*

Mr. Justice McLEAN dissented.
The act of Illinois of the 27 th February, 1841, does not 

apply to the case under consideration. The rule of the Cir-
cuit Court adopting that act, limits it to executions on judg-
ments at law. It can have no application, therefore, to any 
proceeding in chancery. The only rule adopted in relation to 
a chancery proceeding, is that which gives the mortgagor a 
year within which to redeem the premises sold, on the pay-
ment of the purchase-money and 10 per cent, interest, agree-
ably to the 8th section of the act of 19th February, 1841. 
And that rule was to operate only in decrees of foreclosure 
and sale, where a different order was not made. So that, in 
fact, no positive rule was adopted in Illinois by the Circuit 
Court, ill relation to sales of mortgaged premises under a 
decree.

By the rules regulating chancery proceedings adopted by 
this court at its last term, it is supposed the above rule and all 
others regulating the practice in chancery was rescinded. But 
this is not material. The points certified would be answered 
by saying, that the acts of the legislature referred to 
can have no operation *in  the case, as no state law can 
govern the proceedings of a chancery court of the United 
States.

Under such circumstances, I cannot but regret that the 
court have deemed it necessary or proper to consider the con-
stitutionality of the above acts, and to hold that they are 
unconstitutional. The decision of the matters before the 
court does not require this judgment. And it is the more 
to be regretted, as there was no argument, written or oral, to 
sustain these laws. Heretofore this court have not deemed it 
proper to act on so grave a subject as the constitutionality of 
a state law, unless the question were essentially involved in 
the decision of the case before them.

The act of the 27th of February, 1841, is held to be uncon-
stitutional as regards all contracts or mortgages entered into 
prior to its enactment, because it requires real property levied

*Present Mr. Chief Justice Taney , and Justices Thompson , Mc Lean , 
Bal dwin , Wayne , Catr on , and Danie l .
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on by execution to be appraised and to sell for two-thirds of 
its value.

As preliminary to an examination of this question, I will 
take a cursory review of the policy and laws of the federal 
government in respect to state process. By the act of the 29th 
September, 1789, it is provided, “that the forms of writs and 
executions, except their style, in the Circuit and District 
Courts, in suits at common law, shall be the same in each state 
respectively as are now used, or allowed, in the Supreme Court 
of the same.”

Again: By the act of the 8th of May, 1792, the above pro-
vision is re-enacted, “ subject to such alterations and additions 
as the courts respectively shall, in their discretion, deem expe-
dient; or to such regulations as the Supreme Court of the 
United States shall think proper, from time to time, by rule 
to prescribe to any Circuit or District Court concerning the 
same.”

In the 8th section of the act of the 2d March, 1793, it is 
provided, “ that where it is now required by the laws of any 
state, that goods taken in execution, on a writ of fieri facias, 
shall be appraised previous to the sale thereof, it shall be law-
ful for the appraisers appointed under the authority of the 
state to appraise goods taken in execution on a fieri facias 
issued out of any court of the United States, in the same man-
ner as if such writ had issued out of a state court.” And it 
is made the duty of the marshal to summon appraisers, &c.

Under the foregoing process acts, a question was made in 
*094-1 the state of Kentucky, whether the executions from

J the Circuit Court *of the United States should be gov-
erned by the laws of that state. In the case of Wayman v. 
Southard, 10 Wheat., 2, among several points certified from 
the Circuit Court, for the decision of this court, were the two 
following:

“ That, if the statutes of Kentucky, in relation to execu-
tions, are binding on this court, viz.: the statute which 
requires the plaintiff to endorse on the execution, that bank 
notes of the Bank of Kentucky, or notes of the Bank of the 
Commonwealth of Kentucky, will be received in payment, or 
that the defendant may replevy the debt for two years, are in 
violation of the Constitution of the United States.”

“ That all the statutes of Kentucky, which authorize a 
defendant to give a replevin bond, in satisfaction of a judgment 
or execution are unconstitutional and void.”

This court held that the process acts of 1789, and of 1792, 
did not apply to states subsequently admitted into the Union; 
and that as the act regulating executions had not been adopted 
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by the Circuit Court of the United States for Kentucky, it 
could not regulate final process in that court. But the court 
did not deem it necessary or proper to decide on the constitu-
tionality of the laws referred to.

In the case of the Bank of the United States v. Halstead, 
10 Wheat., 51, a point was certified from the Circuit Court of 
Kentucky, involving the question, whether “ the act of Assem-
bly of Kentucky, of the 21st December, 1821, which prohibits 
the sale of property taken under executions for less than 
three-fourths of its appraised value, was repugnant to the 
Constitution of the United States.” And this court held, 
Judge Thompson giving the opinion, as in the case of Wayman 
v. Southard, that the law of the state did not apply to the 
courts of the United States, it never having been adopted. 
And they remark: “This renders it unnecessary to inquire, 
into the constitutionality of the law of Kentucky.”

These cases in principle are analagous to the one under con-
sideration. The only rule of court affecting a proceeding in 
chancery having been repealed or rescinded by the general 
rules adopted by this court at its last term, and if not repealed 
does not apply; the laws of the state of Illinois, as regards 
the proceeding under consideration, are as inapplicable 
as were the laws of Kentucky *in the above cases. And L 
it is a subject of regret, that the precedent of the above cases 
has not been followed in the present decision.

Out of the above decisions grew the process act of the 19th 
May, 1828. That act declares, “ that writs of execution and 
other final process, issued on judgments and decrees rendered 
in any of the courts of the United States, and the proceedings 
thereupon, shall be the same as are now used in the courts of 
the state.” And power was given to “ the courts, if they shall 
see fit in their discretion, by rules of courts, so far to alter 
final process in said courts as to conform the same to any 
change which may be adopted by the legislatures of the 
respective states for the state courts.”

The above enactments show that the settled policy of the 
federal government is, to adopt the state laws regulating final 
process. And so far as the acts of Congress have operated, 
state laws have governed executions in the federal courts.

In Virginia real estate is not liable to be sold on execution. 
In Connecticut, and, I believe, in Massachusetts, lands are 
taken in satisfaction of judgments on a valuation. In Ohio, 
and in many of the other states, real estate must be sold for 
one-half or two-thirds of its valuation. In Indiana, and in 
some of the other states, the defendant has a right within 
twelve months to redeem his land sold on execution, on pay- 
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ing some 10 or 12 per cent, interest. In Virginia, Mississippi, 
and some of the other states, forthcoming bonds are given, 
which suspend further proceedings on executions, and in some 
degree changes the security under the judgment.

Now these laws prevail in some of the states, and there is 
no reason why, under the Constitution, they may not be 
adopted in all of them. If Virginia may withdraw her lands 
from execution, and Ohio admit them to be sold under a 
valuation, why may not Illinois do the same ?

But I understand the objection to the Illinois statute is, its 
limited operation and its applicability to prior contracts.

The 2d section of the act provides, that it “ shall extend to 
all judgments rendered prior to the 1st of May, 1841, and to all 
judgments that may be rendered on any contract or cause of 
*3261 ac^on’ accruing prior to the 1st May, 1841.”

-I *This provision may seem to be somewhat capricious 
and of doubtful policy; but the inquiry must be, does it vio-
late the Constitution of the United States? On the 27th 
February, 1841, this law was enacted, and although it is limi-
ted in its effects, yet it is general in its provisions. And 
I know of no power in the Constitution to limit the legisla-
tive discretion of the states as to the duration of their 
enactments. The only question under this act as to its con-
stitutionality must be, whether it impairs the obligations of 
contracts entered into before it was passed. And in this 
view, the question arises, whether the remedy, in the sense of 
the Constitution, can be considered as a part of the contract.

That the law objected to is remedial, no one can controvert. 
It does not purport to act upon contracts, but modifies the 
remedy for the enforcement of contracts. But my brethren 
suppose, that, as this remedy may be retarded by the limita-
tion on the sale of land under judgments, the obligation of 
the contract is thereby impaired. This conclusion can only 
be sustained on the ground that the remedy is a part of the 
contract. On this hypothesis every contract embraces the 
existing remedy, and that remedy cannot be protracted by the 
legislature. This is a question of constitutional power, and 
cannot be affected by any notions of expediency. If the 
remedy be so modified as to protract the recovery of a debt a 
week, or a month, in the view now taken by the court, it im-
pairs the obligation of the contract as clearly as any longer 
period of time. The question cannot, in any degree, depend 
upon time. What could be more preposterous than to say the 
legislature of a state may prolong the remedy a week, a 
month, or three months, but cannot prolong it beyond that 
period? Where shall this judicial discretion find a limit?
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There must be some limit. If the legislature may not modify 
the remedy at their discretion, in regard to existing contracts, 
they must be prohibited from making any change. Any 
departure from this rule of construction must depend upon 
the arbitrary decision of the courts. And each court, in this 
respect, may exercise its own discretion, until the question 
shall be settled by this tribunal.

But the question may be asked, suppose the legislature 
shall repeal all remedy; is the contract not thereby impaired ? 
This question may be asked with no more propriety 
and effect than *many others. May not a state fail to L 
appoint judges, clerks, and other officers essential to the 
administration of justice?

I am aware that, in the case of Green v. Biddle, 8 Wheat., 
17, this court say: “ It is no answer, that the acts of Ken-
tucky, now in question, are regulations of the remedy, and 
not of the right to lands. If these acts so change the nature 
and extent of existing remedies as materially to impair the 
rights and interests of the owner, they are just as much a 
violation of the compact as if they directly overturned his 
rights and interests.”

The above question arose under the compact between Vir-
ginia and Kentucky, which declared, “ that all private rights 
and interests of lands, within Kentucky, derived from the 
laws of Virginia prior to such separation, shall remain valid 
and secure under the laws of the proposed state, and shall be 
determined by the laws then existing in the state of Vir-
ginia.”

The above article, say the court in their opinion, “ declares 
in the most explicit terms that all private rights and interests 
of lands, derived from the laws of Virginia, shall remain valid 
and secure under the laws of Kentucky, and shall be deter-
mined by the laws then existing in Virginia. It plainly 
imports, therefore, that these rights and interests, as to their 
nature and extent, shall be exclusively determined by the laws 
of Virginia, and that their security and validity shall not be 
in any way impaired by the laws of Kentucky. Whatever law, 
therefore, of Kentucky does narrow these rights and diminish 
these interests, is a violation of the compact,' and is conse-
quently unconstitutional.”

And again the court observe: “ The only question, there-
fore, is, whether the acts of 1797 and 1812 have this effect. 
It is undeniable that no acts of a similar character were in 
existence in Virginia at the time when the compact was 
made ; and, therefore, no aid can be derived from the actual 
legislation of Virginia to support them.” These acts were 
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held to abridge the rights of the holder under the Virginia 
title, and whether remedial or otherwise, were consequently 
repugnant to the compact. By the compact, the rights and 
interests of the Virginia claimant, both as to their nature and 
extent, say the court, were to be exclusively determined by 
the laws of Virginia. In other words, where rights are to be 
determined by one law, another and a repugnant law can 
*090-1 have no influence upon them. And this was the point 

J *adjudged in the case of Green v. Biddle. The ques-
tion did not arise under the Constitution of the United States, 
but under the compact.

In the case of Sturges v. Crowninshield, 4 Wheat., 200, the 
late chief justice says: “ The distinction between the obliga-
tion of a contract and the remedy given by the legislature to 
enforce that obligation, has been taken at the bar, and exists in 
the nature of things. Without impairing the obligation of the 
contract, the remedy may certainly be modified as the wisdom 
of the nation shall direct.’' This is the true principle laid 
down in explicit terms.

The doctrine that the remedy constitutes a part of the con-
tract is a mere abstraction, which cannot be carried into prac-
tical operation. If the doctrine be sound, it secures the 
means for the enforcement of the contract at its date.

Now does any one doubt that a state legislature may abolish 
imprisonment for debt, as well on past as future contracts? 
Here is a modification of the remedy, which takes away a 
means, and often a principal means, of enforcing the payment 
of the debt. And yet this is admitted by all to be a constitu-
tional law. Nor does any one doubt the constitutionality of a 
statute of limitations. This operates upon contracts entered 
into before its enactment, and bars the right of action.

Now, if the remedy existing at the time of the contract is a 
part of the contract, the state legislature cannot modify the 
remedy, much less, as by the above statute, take it away. It 
is no answer to this argument to say, that the statutory bar is 
only interposed where the obligee has been grossly negligent. 
There was no such condition of vigilance at the date of the 
contract, and if the above argument be sound, no subsequent 
action of the legislature can impair its obligation by materially 
retarding its enforcement, much less by barring the remedy.

The argument in favor of the statute is, that it does not act 
upon the contract, but withdraws the remedy. Now if this be 
a constitutional exercise of power by a state legislature, surely 
the exercise of the lesser power, by modifying the remedy at 
discretion, must also be constitutional. Does not the greater 
power include the lesser? The power, whether exercised in 
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passing a statute of limitations, or in modifying the laws in 
relation to judgments and executions, acts upon the remedy. 
In both instances the enactments constitute the laws of the 
forum. And in my judgment, they depend upon the same 
power over the remedy.

But if the remedy be a part of the contract, how must it be 
applied? Instead of looking to the laws regulating judicial 
proceedings at the time the action is brought, the court must 
look to the date of the contract and the laws then in force. 
The contract, in this view, gives vitality to laws annulled by 
the legislature, and the law of the remedy becomes as diversi-
fied as the contracts to which it is applied. Can such a rule 
of construction be enforced?

How is a contract made in one state to be enforced in an-
other ? If the remedy in the state where the contract is made 
enter into it, does it carry this remedy into another jurisdic-
tion? This will not be contended; and why not? If the 
contract within the state include the law of the remedy, why 
does it not carry into a foreign jurisdiction the same condi-
tions ? Every contract does this, which is governed by the 
local law. A contract for the payment of money, made and 
to be performed in the state of New York, bears 7 per cent, 
interest. And this rate of interest is recovered on the con-
tract, in a state where 7 per cent, would be usurious. And so 
of every other contract made under a local law, however 
repugnant may be its conditions to the laws and policy of the 
jurisdiction where the remedy is sought. This is emphatically 
the law of the contract. And if the remedy be also the law 
of the contract, it must follow the contract wherever it shall 
be prosecuted. If this be not the case, the argument falls; 
the remedy exists independently of the contract, and does not 
constitute a part of it.

A contract void by the local law on the ground of usury, or 
because it is against the policy of the law, can be enforced 
nowhere. There is no exception to the principle that where a 
contract is entered into under the sanctions of a state law, 
that law governs the contract in whatever jurisdiction suit 
may be brought on it. And so where a contract is made in 
one state to be performed in another, the place of performance 
gives the law of the contract. But in no case does the rem-
edy attach itself to the contract, so as to constitute a part of 
it. Such an idea is too abstract for practical operations. At 
most, it could only affect contracts sued on in the state r^on 
where they were made. Such a principle *could not be 
carried out. It would diversify the remedy to an impractica-
ble extent.
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Every contract is entered into with a supposed knowledge 
by the parties, that the law-making power may modify the 
remedy. And this it may do, at its discretion, so far as it acts 
only on the remedy. It may regulate the mode in which pro-
cess shall be issued and served; how the pleadings shall be 
filed, and at what term judgment shall or may be entered. 
And it may also regulate final process. It may require that 
the personal property of the defendant shall be levied on and 
sold, before land shall be taken in execution. It may say 
what notice shall be given on the sale of real estate on execu-
tion ; and also require that it shall sell for one-half or two- 
thirds of its value. A valuation law in those states where it 
has been adopted has been found salutary in guarding the 
rights of debtor and creditor. A debtor, under this law, can-
not defeat the claim of his creditor, by purchasing the real 
estate levied on, through the agency of a friend, at a nominal 
price; and this protects the rights of the creditors of the de-
fendant generally. There may be some cases of hardship to 
creditors under such a law, but they must be few and unim-
portant in comparison with the benefits secured by the law 
both to creditors and debtors. Some restriction on the sale of 
land on execution is required by a sound policy, especially in 
new and rising states, where real property can scarcely be said 
to have a final value.

But this law is supposed to be unconstitutional from its 
retrospective effect. I had supposed that such a supposition 
could not be raised, under the decision of this court.

In the case of Satterlee n . Matthew son, 2 Pet., 407, “ths 
plaintiff, at the trial, set up a title under a warrant dated the 
10th January, 1812, founded upon an improvement in the 
year 1785, which it was admitted was under a Connecticut 
title, and a patent dated 19th February, 1813.

“ The defendant claimed title under a patent issued to John 
Wharton in the year 1781, and a conveyance by him to Sat- 
terlee in 1812.” Some time in the year 1790, the defendant 
had come into possession as tenant to the plaintiff, and it was 
insisted that the defendant was estopped from setting up his 
title. The Court of Common Pleas decided in favor of the

1 plaintiff 5 but on a writ °f error, the Supreme Court of 
J Pennsylvania held, that “ by the *settled law of that 

state, the relation of landlord and tenant could not subsist 
under a Connecticut title.” Upon which ground the judg-
ment was reversed, and a venire facias de novo was awarded.

On the 8th day of April, 1826, and before the second trial 
of the cause took place, the legislature of that state passed a 
law, declaring, “ that the relation of landlord and tenant shall 
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exist, and be held as fully and effectually between Connecticut 
settlers and Pennsylvania claimants as between other citizens 
of this commonwealth, on the trial of any cause now pending 
or hereafter to be brought within this commonwealth, any law 
or usage to the contrary notwithstanding.” Under the instruc-
tion of the court in accordance with that statute, ’ the jury 
found a verdict for the plaintiff, on which judgment was en-
tered. This judgment, on being removed by writ of error to 
the Supreme Court of Pennsylvania, was affirmed. On the 
ground that the above statute impaired the obligation of the 
contract between Satterlee and Matthewson, the cause was 
removed to this court from the Supreme Court of Pennsylva-
nia, by a writ of error.

In their opinion this court say, “ If the effect of the statute 
in question be not to impair the obligation of the contract, is 
there any other part of the Constitution of the United States 
to which it is repugnant ? It is said to be retrospective. Be 
it so; but retrospective laws which do not impair the obliga-
tion of contracts, or partake of the character of ex post facto 
laws, are not condemned or forbidden by any part of that 
instrument.”

And again, “ The objection is urged that the effect of this 
act was to divest rights which were vested bylaw in Satterlee. 
There is certainly no part of the Constitution of the United 
States which applies to a state law of this description; nor are 
we aware of any decision of this, or of any Circuit Court, 
which condemned such a law upon this ground.”

Here was a direct legislation not only on existing rights 
growing out of contracts, but such an effect was given to the 
law as to divest vested rights. And yet this act was held not 
to be in violation of the Constitution of the United States.

What vested right is there or can there be, in the nature of 
things, in the holder of a contract to the particular remedy 
for its enforcement which existed at its date ? But if there 
were such a vested right as to the remedy, which there 
is not, it may, under *the above authority, be divested *- 
by law. If the decision do not mean this, it means nothing.

A state legislature cannot impair the contract by changing 
the time or manner of its performance. By the contract, the 
parties have fixed their rights and obligations; and these are 
guarded by the Constitution. But the remedy for the enforce-
ment of the contract being established by the law-making 
power, may be modified at its discretion. This is admitted as 
regards subsequent contracts, but the same rule applies to 
prior ones. So far as the mere remedy is concerned, in my
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judgment, no sound and practical distinction can be drawn 
between prior and future contracts.

I think, in the case under consideration, that the laws of 
Illinois referred to do not apply, and, therefore, I agree to the 
answers given by the court to the points certified.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
district of Illinois, and on the points and questions on which 
the judges of the said Circuit Court were opposed in opinion, 
and which were certified to this Court for its opinion agreea-
bly to the act of Congress in such case made and provided, and 
was argued by counsel. On consideration whereof, it is the 
opinion of this court, 1st. That the decree should direct the 
premises to be sold at public auction to the highest bidder, 
without regard to the law of February 19th, 1841, which gives 
the right of redemption to the mortgagor for twelve months, 
and to the judgment creditor for fifteen. 2d. That the decree 
should direct the sale of the mortgaged premises without being 
first valued by three householders, and without requiring two- 
thirds of the amount of the said valuation to be bid according 
to the law of February 27th, 1841; and that the decision of 
these two questions disposes of the third. It is thereupon 
now here ordered and adjudged by this court, that it be so 
certified to the said Circuit Court.
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ABATEMENT.
1. After pleading the general issue, it is too late to take advantage of a 

defect in the writ, or a variance between the writ and declaration. 
McKenna v. Fisk, 241.

ACCOUNTS. .
1. In matters of account, where they are not barred by the act of limita-

tions, courts of equity refuse to interfere, after a considerable lapse of 
time, from considerations of public policy, and from the difficulty of 
doing entire justice, when the original transactions have become obscure 
by time, and the evidence may be lost. McKnight v. Taylor, 161.

2. When there have been, for several years, mutual and extensive dealings 
between two banks, and an account current kept between them, in which 
they mutually credited each other with the proceeds of all paper re-
mitted for collection, when received, and charged all costs of protests, 
postage, &c.; accounts regularly transmitted from the one to the other 
and settled upon these principles; and upon the face of the paper 
transmitted, it always appeared to be the property of the respective 
banks, and to be remitted by each of them upon its own account; 
there is a lien for a general balance of account upon the paper thus 
transmitted, no matter who may be its real owner. Bank of the Me-
tropolis v. New England Bank, 234.

3. When the accounts of a collector are returned to the Treasury quarterly, 
and the date of the commencement and expiration of his term of office 
is on some intermediate day between the beginning and end of the 
quarter, a re-statement and Treasury transcript of his account up to the 
end of his term is legal evidence in a suit against the sureties. United 
States v. Irving et al., 250.

4. Such a re-statement does not falsify the general accounts, but arranges 
the items of debits and credits so as to exhibit the transactions of the 
collector during the four years for which the sureties were responsible. 
Ib.

5. The amount charged to the collector at the commencement of his second 
term is only prima facie evidence against the sureties. Ib.

6. But payments into the Treasury of moneys accruing and received in the 
second term, should not be- applied to the extinguishment of a balance 
apparently due at the end of the first term. Payments made in the 
subsequent term, of moneys received on duty bonds, or otherwise, which 
remained charged to the collector as of the preceding official term, should 
be so applied. Ib.

7. The settlement of quarterly accounts at the Treasury, running on in a 
continued series, is not conclusive. The officers of the Treasury cannot, 
by any exercise of their discretion, enlarge or restrict the obligation 
of the collector’s bond. Much less can they, by the mere fact of keep-
ing an account current in which debits and credits are entered as they 
occur, and without any express appropriation of payments, affect the 
rights of sureties. Ib.

ACTION.
See Tbe sp ass , 1—4.
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ADMINISTRATOR.
See Exe cut ors  and  Admin ist rat ors .

ADMIRALTY.
See Coll is ion .

ALABAMA.
See Suret y , 1.

ANCHORAGE.
See Col lis ion , 5—7.

APPEAL.
1. It is not clear that a complainant who has appealed from a decree in his 

favor, in the hope of obtaining a larger sum, can, pending the appeal, 
issue execution upon the decree of the court below. Taylor et al., v. 
Savage, 282.

APPROPRIATION OF PAYMENTS.
See Sure ty , 6, 7.

ASSUMPSIT.
1. The action of assumpsit for the use and occupation of lands and houses, 

existed in Virginia anterior to the cession of the District of Columbia 
to the United States. Lloyd v. Hough, 153.

2. But this action is founded upon contract, either express or implied, and 
will not lie where the possession has been acquired and maintained under 
a different or adverse title, or where it was tortious and makes the 
holder a trespasser. Ib.

BANKRUPTCY.
1. Upon questions adjourned from the District to the Circuit Court under 

the “ Act to establish a uniform system of bankruptcy throughout the 
United States,” the district judge cannot sit as a member of the Circuit 
Court, and, consequently, the points adjourned cannot be brought before 
this court by a certificate of division. Nelson v. Carland, 265.

2. Nor will an appeal or writ of error lie from the decision of the Circuit 
Court; and it is conclusive upon the district judge. Ib.

3. The bankrupt act declared to be constitutional by the Circuit Court of 
Kentucky. Note to Judge Catron’s dissentient opinion. Ib.

BANKS.
See Comme rc ial  Law , 5.
1. Whenever a banker has advanced money to another, he has a lien on all 

the paper securities which are in his hands for the amount of his gene-
ral balance, unless such securities were delivered to him under a partic-
ular agreement. Bank of the Metropolis v. New England Bank, 234.

BEQUESTS.
See Legac ies .

BONDS.
See Sure ty .

CASES CERTIFIED.
1. Upon questions adjourned from the District to the Circuit Court under 

the “ Act to establish a uniform system of bankruptcy throughout the 
United States,” the district judge cannot sit as a member of the Circuit 
Court, and, consequently, the points adjourned cannot be brought before 
this court by a certificate of division. Nelson v. Carland, 265.

CHANCERY.
1. If the owner of land recognizes a sale of it, although made by a person 

who had no authority to sell, there is a privity of contract between the 
owner and the purchaser, which a court of equity will enforce. Buchan- 
non et al. v. Upshaw, 56.

2. But the owner is entitled to all the advantages of the sale thus recog-
nized. lb.

3. A perpetual injunction will be decreed in such case, to prohibit the owner 
of the legal title from prosecuting his ejectment. Ib.

4. A deed, absolute on the face of it, is yet sometimes treated as a mortgage. 
Morris v. Nixon et al., 118.

5. Where a bill substantially charges that there is a fraudulent attempt to 
hold property under a deed, absolute on the face of it, but intended as 
a security for money loaned, evidence will be admitted to ascertain the 
truth of the transaction, lb.

6. Where there is proof of parties meeting upon the footing, of borrowing
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and lending, with an offer to secure the lender by a mortgage upon particu-
lar property, if a deed of the property, absolute on the face of it, be given 
to the lender, and the lender also take a bond from the borrower, equity 
will interpret the deed to be a security for money loaned, unless the 
lender shall show, by proofs, that the borrower and himself subsequently 
bargained upon another footing than a loan. Ib.

7. Where a loan is an inducement for the execution of a deed which is abso-
lute on the face of it, though the loan is not recited as the consideration 
of the deed, or as any part of it, if the lender or grantee in the deed 
treats it subsequently as the consideration, or a part of it, equity will 
declare the deed to be a security for money loaned. Ib.

8. It seems that the answer of one defendant in equity is not evidence in 
behalf of another defendant. Ib.

9. If, in equity, it is admitted or proved that one of the documents in a 
transaction was not intended to be what it purports, it subjects other 
documents in the same transaction to suspicion. Ib.

10. A fact tried and decided by a court of competent jurisdiction cannot be 
contested again between the same parties ; and there is no difference 
in this respect between a verdict and judgment at common law and a 
decree of a court of equity. Bank of the United States v. Beverly, 134.

11. But an answer in Chancery setting up, as a defence, the dismission of a 
former bill filed by the same complainants, is not sufficient unless the 
record be exhibited. Ib.

12. A disposition by a testator of his personal property to purposes other than 
the payment of his debts, with the assent of creditors, is in itself a 
charge on the real estate, subjecting it to the payment of the debts of the 
estate, although no such charge is created by the words of the will. Ib.

13. Lapse of time is no defence where there is an unexecuted trust to pay 
debts, which this court, in 1836, decided to be unpaid in point of 
fact. Ib.

14. There must be conscience, good faith, and reasonable diligence, to call 
into action the powers of a court of equity. JWcKnight v. Taylor, 161.

15. In matters of account, where they are not barred by the act of limita-
tions, courts of equity refuse to interfere, after a considerable lapse of 
time, from considerations of public policy, and from the difficulty of 
doing entire justice, when the original transactions have become ob-
scured by time, and the evidence may be lost. Ib.

16. A court of equity, which never is active in relief against conscience or 
public convenience, has always refused its aid to stale demands, where 
the party has slept upon his rights for a great length of time. Nothing 
can call forth this court into activity but conscience, good faith, and 
reasonable diligence. When these are wanting, the court is passive and 
does nothing; laches and neglect are always discountenanced; and 
therefore, from the beginning of this jurisdiction, there was always a 
limitation of suit in this court. Bowman et al. v. Wathen et al., 189.

17. Every new right of action, in equity, that accrues to a party, whatever it 
may be, must be acted upon, at the utmost, within twenty years. Ib.

18. And though the claimant may have been embarrassed by the frauds of 
others, or distressed, it is not sufficient to take the case out of the 
rule. Ib.

19. .Where the complainants have long slept upon their rights, this court 
must remain passive and can do nothing; and this is equally true, 
whether they knew of an adverse possession, or, through negligence 
and a failure to look after their interests, permitted the title of another 
to grow into full maturity. Ib.

20. Where a decree is passed by the court below against an executor, being 
the defendant in a chancery suit, and before an appeal is prayed the 
executor is removed by a court of competent jurisdiction, and an admin-
istrator de bonis non with the will annexed, is appointed, all further 
proceedings, either by execution or appeal, are irregular, until the ad-
ministrator be made a party to the suit. Taylor et al. v. Savage, 282.

21. If an execution be issued before the proper parties are thus made, it is 
unauthorized and void; and no right of property will pass by a sale under 
it. Ib. .
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22. The administrator cannot obtain redress by application to this court, but 

must first be made a party in the court below. This may be done at the 
instance of either side. Ib.

23. After he is thus made a party, he may stay proceedings by giving bond, 
or the complainants may enforce the decree, if the bond be not given in 
time. Ib.

24. It is not clear that a complainant, who has appealed from a decree in his 
favor in the hope of obtaining a larger sum, can, pending the appeal, 
issue execution upon the decree of the court below. Ib.

COLLECTORS.
See Sure ty , 2—7.

COLLISION.
1. When a collision of vessels occurs in an English port, the rights of the 

parties depend upon the provisions of the British statutes then in 
force ; and if doubts exist as to their true construction, this court will 
adopt that which is sanctioned by their own courts. Smith et al v. 
Condry, 28.

2. By the English statutes as interpreted in their courts, the master or 
owner of a vessel, trading to or from the port of Liverpool, is not 
answerable for damages occasioned by the fault of the pilot. Ib.

3. The actual damage sustained by the party at the time and place of injury, 
and not probable profits at the port of destination, ought to be the 
measure of value in damages, in cases of collision as well as in cases of 
insurance. Ib.

4. By whose fault the accident happened, is a question of fact for the jury, 
to be decided by them upon the whole of the evidence. Ib.

5. If a ship be at anchor, with no sails set, and in a proper place for 
anchoring, and another ship, under sail, occasions damage to her, the 
latter is liable. Strout et al. v. Foster et al., 89.

6. But if the place of anchorage be an improper place, the owners of the 
vessel which is injured must abide the consequences of the miscon-
duct of the master. Ib.

I. In this case, the anchored vessel was in the thoroughfare of the pass 
of the Mississippi river. Ib.

COMMERCIAL LAW.
1. A letter of guarantee, written in the United States, and addressed to a 

house in England, must be construed according to the laws of that coun-
try. Bell et al. v. Bruen, 169.

2. Extrinsic evidence may be used to ascertain the true import of such an 
agreement, and its construction is matter of law for the court. Ib.

3. In bonds, with conditions for the performance of duties, preceded by 
recitals, the undertaking, although general in its terms, is limited by the 
recital. Ib.

4. Commercial letters are not to be construed upon the same principles as 
bonds, but ought to receive a fair and reasonable interpretation 
according to the true import of the terms ; to what is fairly to be pre-
sumed to have been the understanding of the parties ; and the pre-
sumption is to be ascertained from the facts and circumstances accom-
panying the entire transaction. Ib.

5. Where there have been, for several years, mutual and extensive deal-
ings between two banks, and an account current kept between them, 
in which they mutually credited each other with the proceeds of all 
paper remitted for collection, when received, and charged all costs of 
protests, postage, &c.; accounts regularly transmitted from the one to 
the other, and settled upon these principles ; and upon the face of the 
paper transmitted, it always appeared to be the property of the respect-
ive banks, and to be remitted by each of them upon its own account, 
there is a lien for a general balance of account upon the paper thus 
transmitted, no matter who may be its real owner. Bank of the Metrop-
olis v. The New England Bank, 234.

CONSTITUTIONAL LAW.
1. A person in custody under a capias ad satisfaciendum issued under the 

authority of the Circuit Court of the United States, cannot legally be 
discharge 1 from imprisonment by a state officer, acting under a state 
insolvent law. Duncan v. Darst et al., 301.
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2. A state law, passed subsequently to the execution of a mortgage, which 

declares that the equitable estate of the mortgagor shall not be extin-
guished for twelve months after a sale under a decree in chancery, and 
which prevents any sale, unless two-thirds of the amount at which the 
property has been valued by appraisers shall be bid therefor, is within 
the clause of the tenth section of the first article of the Constitution of 
the United States, which prohibits a state from passing a law impairing 
the obligation of contracts. Bronson v. Kinzie et al., 311.

CURTESY.
See Ten ancy  by  th e  Curt e sy .

DAMAGES.
See Col lis ion , 3.

DECLARATIONS.
See Evid enc e , 5, 6 ; Marri age , 1, 2.

DEMURRER.
See Ple ading , 5.

DISABILITIES.
See Limi ta tio n  of  Actions , 1, 2.

DISTRIBUTION.
1. In the distribution of the estate of a deceased person, an assignment, to 

one of the distributees, of a mortgage which is for a greater sum than 
his distributive share, does not make him responsible to the executors 
for the difference between his share and the nominal amount of the 
mortgage, in case the mortgaged premises sell for less than the amount 
of his share, where the distributee has, with proper diligence, and in 
good faith, subjected the mortgaged property to sale, and has not bound 
himself absolutely for the nominal sum secured by the mortgage. Ham-
mond's Admr. v. Lewis' Exr., 14.

DOCUMENTARY EVIDENCE.
See Evid enc e , 4, 7 ; Marr iage , 3.

EJECTMENT.
1. In an action of ejectment, if the plaintiff count upon a lease« to himself 

from a person whom the evidence shows to have been dead at the time, 
it is bad. Connor v. Bradley et ux. 211.

2. It is a settled rule at common law, that where a right of re-entry is 
claimed on the ground of forfeiture for non-payment of rent, there must 
be proof of a demand of the precise sum due, at a convenient time be-
fore sunset, on the day when the rent is due, upon the land, in the 
most notorious place of it, even though there be no person on the land 
to pay. Ib.

3. In proceeding under the statute of 4 Geo. 2, it must be alleged and 
proved, that there was no sufficient distress upon the premises on some 
day or period between the time at which the rent fell due and the day of 
the demise; and if the time when, according to the proofs, there was 
not a sufficient distress upon the premises, be subsequent to the day of 
the demise, it is bad. Ib.

EQUITY.
See Chan cer y .

ERROR.
1. The court will not express an opinion upon a matter of defence which 

was not brought to the consideration of the court below. Bell et al. v. 
Bruen, 169.

2. Whether or not a record contains a bill of exceptions or statement of 
facts by the court, according to the practice in Louisiana, by which 
any question of law is brought up for revision in such a form as to 
enable this court to decide upon it; and whether or not there is a mass 
of various and conflicting testimony in relation to facts, upon which no 
jurisdiction can be exercised upon a writ of error ; are questions to be 
decided only upon the final hearing of the cause. Minor et ux. v. Tillot-
son, 287.

3. The court will not go into this inquiry upon a motion to dismiss the 
writ of error, before the cause is taken up for argument. Ib.

EVIDENCE.
1. Where a bill substantially charges that there is a fraudulent attempt to
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hold property under a deed, absolute on the face of it, but intended as a 
security for money loaned, evidence will be admitted to ascertain the 
truth of the transaction. Morris v. Exec, of Nixon, 118.

2. A letter of guarantee written in the United States, and addressed to 
a house in England, must be construed according to the laws of that 
country. Bell et al. v. Bruen, 169.

3. Extrinsic evidence may be used to ascertain the true import of such an 
agreement, and its construction is matter of law for the court. Ib.

4. The dockets and records of a court, showing that money had been re-
ceived by the marshal or his deputies, under executions, are good evi-
dence in a suit against his securities. The acts of the court must, in 
the first instance, be presumed to be regular, and in conformity with 
settled usage; and are conclusive until reversed by a competent author-
ity. Williams v. United States, 290.

5. The declarations of a deceased member of a family that the parents of it 
never were married, are admissible in evidence whether his connection 
with that family was by blood or marriage. Jewell's Lessee v. Jewell, 
219.

6. The acts and declarations of the parties being given in evidence on both 
sides, on the question of marriage, an advertisement announcing their 
separation, and appearing in the principal commercial newspaper of the 
place of their residence immediately after their separation, is part of 
the res gesta, and admissible in evidence. Whether or not it was in-
serted by the party, and if it was, what were his motives, are questions 
of fact for the jury. Ib.

7. If a written contract between the parties be offered in evidence, the pur-
port of which is to show that the parties lived together on another basis 
than marriage, and the opposite party either denies the authenticity 
of the paper or alleges that it was obtained by fraud; the question, 
whether there was a marriage or not, is still open to the jury upon the 
whole of the evidence. Ib.

8. It is legal evidence that the President specially authorized and directed, 
in writing, the secretary of the Treasury to make advances of public 
money, and that such paper was destroyed when the Treasury building 
was burned. It is sufficient, if the witness states his belief that it was 
so destroyed. Williams v. United States, 290.

EXECUTION.
1. Where a decree is passed by the court below against an executor, being 

the defendant in a chancery suit, and before an appeal is prayed the 
executor is removed by a court of competent jurisdiction, and an admin-
istrator de bonis non with the will annexed, is appointed, all further 
proceedings, either by execution or appeal, are irregular, until the 
administrator be made a party to the suit. Taylor et al. v. Savage, 282.

2. If an execution be issued before the proper parties are thus made, it is 
unauthorized and void; and no right of property will pass by a sale 
under it. Ib.

3. The administrator cannot obtain redress by application to this court, but 
must first be made a party in the court below. This may be done at the 
instance of either side. Ib. .

4. After he is thus made a party, he may stay proceedings by giving bond, 
or the complainants may enforce the decree, if the bond be not filed in 
time. Ib.

EXECUTORS AND ADMINISTRATORS.
See Chance ry , 20—24.
1. If an executor, in distributing an estate, assigns to one of the distributees 

a mortgage which is for a greater amount than his share, the distributee 
is not bound to make up the difference in case the mortgaged property 
sells for less than the amount of the mortgage. Hammond's Adm. v. 
Lewis, Ex. of Washington, 14.

2. A disposition by a testator of his personal property to purposes other 
than the payment of his debts, with the assent of creditors, is in itself 
a charge on the real estate, subjecting it to the payment of the debts of 
the estate, although no such charge is created by the words of the will. 
Bank of the United States v. Beverly, 134.
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FLORIDA.
See Land s , Publ ic , 1—4.

FORECLOSURE.
See Cons ti tut ional  Law , 2.

FORMER ADJUDICATION.
1. A fact tried and decided by a court of competent jurisdiction, cannot be 

contested again between the same parties ; and there is no difference in 
this respect between a verdict and judgment at common law and a 
decree of a court of equity. Bank of the United States v. Beverly, 134.

2. But an answer in Chancery setting up, as a defence, the dismission of a 
former bill filed by the same complainants, is not sufficient unless the 
record be exhibited. Ib.

GRANTS.
See Lands , Publ ic .

GUARANTEE.
See Comme rc ial  Law , 1—4.

HEARSAY EVIDENCE.
See Mar ria ge , 1, 2.

IMPRISONMENT FOR DEBT.
1. A person in custody under a capias ad satisfaciendum issued under the 

authority of a Circuit Court of the United States, cannot legally be 
discharged from imprisonment by a state officer acting under a state 
insolvent law. Duncan ?. Darst et al. 301.

INFRINGEMENT.
See Pate nt  Righ ts .

INTEREST.
1. In the settlement of an account between the owner of land and the holder, 

interest begins to run against the latter from the time when the owner 
asserted his title to the land. Buchannon et al v. Upshaw, 56.

JURY.
1. In case of a collision of vessels, the question, by whose fault the accident 

happened, is a question of fact for the jury to decide upon the whole of 
the evidence. Smith et al. v. Condry, 28.

2. Extrinsic evidence may be used to ascertain the true import of an agree-
ment of guarantee, and its construction is matter of law for the court. 
Bell et al. v. Bruen, 169.

3. An advertisement announcing the separation of persons who had been 
living together as man and wife, being allowed to be given in evidence 
under the circumstances of the case, the question whether or not it was 
inserted by the party, and if so, what were his motives, are questions of 
fact for the jury. Jewells Lessee?. Jewell, 219.

4. If a written contract between the parties be offered in evidence, the pur-
port of which is to show that the parties lived together on another basis 
than marriage, and the opposite party either denies the authenticity of 
the paper, or alleges that it was obtained by fraud, the question whether 
there was a marriage or not is still open to the jury upon the whole of 
the evidence. Ib.

LACHES.
See Chan ce ry , 13—19 ; Limi ta tio n  of  Act ions , 4—12.

LANDLORD AND TENANT.
1. It is a settled rule at common law, that where a right of re-entry is 

claimed on the ground of forfeiture for nonpayment of rent, there must 
be proof of a demand of the precise sum due, at a convenient time before 
sunset, on the day when the rent is due, upon the land, in the most 
notorious place of it, even though there is no person on the land to pay. 
Connor v. Bradley et al. 211.

2. In proceeding under the statute of 4 Geo. 2, it must be alleged and 
proved, that there was no sufficient distress upon the premises on some 
day or period between the time at which the rent fell due and the day 
of the demise ; and if the time when, according to the proofs, there was 
not a sufficient distress upon the premises, be subsequent to the day of 
the demise, it is bad. Ib.

LANDS, PUBLIC.
1. The certificate of the secretary of the Spanish governor of Florida is 

prima facie evidence of the existence of a grant of land. United 
States v. Acosta, 24.
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2. The Spanish governor had authority to issue such a grant. Ib.
3. In the case of a grant made before the 24th of January, 1818, it is 

valid, although the survey was not made until after that day, provided 
the survey was made before the exchange of flags. Ib.

4. It is not a good objection to such a grant that the metes and bounds 
were not set forth. Ib.

5. A grant of land, “ bounded east by the river Mobile,” covers the ground 
between high water and low water marks. City of Mobile n . Ema-
nuel, 95.

LAW OF PLACE.
See Local  law .

LEGACIES.
1. A bequest of freedom to a slave, under the laws of Maryland, stands on 

the same principles with a bequest over to a third person. A bequest 
of freedom to a slave is a specific legacy. Williams v. Ash, 1.

LETTERS PATENT.
See Pate nt  Righ ts .

LIEN.
See Banks .

LIMITATION OF ACTIONS.
1. The statute of limitation of Virginia, passed in 1785, barred the right of 

entry, unless suit was brought within twenty years next after the cause 
of action accrued. The savings are infancy, coverture, &c., and such 
persons are barred if they do not bring their action within ten years 
next after their disabilities shall be removed. Mercer’s lessee v. Sel-
don, 37.

2. Disabilities which bring a person within the exceptions of the statute 
cannot be piled one upon another; but a party, claiming the benefit of 
the proviso, can only avail himself of the disability existing when the 
right of action first accrued. Ib.

3. What constitutes an adverse possession. Ib.
4. The legal right of an owner of land, although he has recognized a sale of 

it, is not destroyed by lapse of time, or his right to bring an ejectment 
barred, provided he has, in the mean time, brought suit upon the securi-
ties which he took when he recognized the sale. Buchannon et al. n . 
Upshaw, 56.

5. Lapse of time is no defence where there is an unexecuted trust to pay 
debts, which a court of competent jurisdiction, has decided to be unpaid 
in point of fact. Bank of United States v. Beverly, 134.

6. There must be conscience, good faith, and reasonable diligence, to call 
into action the powers of a court of equity. McKnight v. Taylor, 161,

7. In matters of account, where they are not barred by the act of limita-
tions, courts of equity refuse to interfere after a considerable lapse of 
time, from considerations of public policy, and from the difficulty of 
doing entire justice, when the original transactions have become ob-
scured by time, and the evidence may be lost. Ib.

8. A court of equity, which is never active in relief against conscience or 
public convenience, has always refused its aid to stale demands where 
the party has slept upon his rights for a great length of time. Bowman 
et al. v. Wathen et al., 189.

9. Therefore, from the beginning of this jurisdiction, there was always a 
limitation of suit in this court. Ib.

10. Every new right of action, in equity, that accrues to a party, whatever it 
may be, must be acted upon, at the utmost, within twenty years. Ib.

11; Though the claimant may have been embarrassed by the frauds of others, 
or distressed, it is not sufficient to take the case out of the rule. Ib.

12. And it is the same whether the party knew of an adverse possession, or, 
through negligence and a failure to look after their interests, permitted 
the title of another to grow into full maturity. Ib.

LOCAL LAW.
1. Where a collision of vessels occurs in an English port, the rights of the 

parties depend upon the provisions of the British statutes then in 
force; and if doubts exist as to their true construction, this court will 
adopt that which is sanctioned by their own courts. Smith et al. n . 
Condry, 28.
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2. A letter of guarantee written in the United States, and addressed to a 

house in England, must be construed according to the laws of that coun-
try. Bell et al. v. Bruen, 169.

3. The law of the State of Alabama, which authorizes securities to require 
of the creditor forthwith to put the bond in suit against the principal, 
and absolves the security unless the creditor commences suit against 
the principal, does not include a case where the parties (principal and 
security) unite in a joint and several sealed bill. Ellis et al. v. Jones, 
Admr. of Taylor, 197.

MARRIAGE.
1. The declarations of a deceased member of a family that the parents of it 

never were married, are admissible in evidence whether his connection 
with that family was by blood or marriage. Jewell's lessee v. Jewell, 
219.

2. The acts and declarations of the parties being given in evidence on both 
sides on the question of marriage, an advertisement announcing their 
separation, and appearing in the principal commercial paper of the place 
of their residence, immediately after their separation, is part of the res 
gesta, and admissible in evidence. Whether or not it was inserted by 
the party, and if it was, what were his motives, are questions of fact for 
the jury. Ib.

3. If a written contract between the parties be offered in evidence, the pur-
port of which is to show that the parties lived together on another basis 
than marriage, and the opposite party either denies the authenticity of 
the paper, or alleges that it was obtained by fraud, the question, whether 
there was a marriage or not, is still open to the jury upon the whole of 
the evidence. Ib.

4. The court, being equally divided, were unable to express an opinion upon 
the following questions, viz. 1. Whether, “if, before any sexual con-
nection between the parties, they, in the presence of her family and 
friends, agreed to marry, and did afterwards live together as man and 
wife,” it was a legal marriage, and the tie indissoluble even by mutual 
consent; and, 2. Whether, “if the contract be made per verba de proe- 
senti, and remains without cohabitation, or if made per verba defuturo, 
and be followed by consummation,” it amounts to a valid marriage, 
which the parties (being competent as to age and consent) cannot dis-
solve, and is equally as binding as if made in facie ecclesioe. Ib.

MARYLAND.
1. A bequest of freedom to a slave, under the laws of Maryland, stands on 

the same principles with a bequest over to a third person. Such a be-
quest is a specific legacy. Williams v. Ash, 1.

MORTGAGE.
1. Where a mortgage is assigned by an executor to a distributee of an 

estate, and the property sells for less than the nominal amount, the dis-
tributee is not responsible for the difference, in case he has acted with 
good faith and diligence. Hammond's Ad. n . Lewis, Ex. of Washing-
ton, 14.

2. A state law, passed subsequently to the execution of a mortgage, which 
declares that the equitable estate of the mortgagor shall not be extin-
guished for twelve months after a sale under a decree in chancery, and 
which prevents any sale unless two-thirds of the amount at which the 
property has been valued by appraisers shall be bid therefor, is within 
the clause of the tenth section of the first article of the Constitution 
of the United States, which prohibits a state from passing a law impair-
ing the obligation of contracts. Bronson v. Kinzie et al., 311.

NOLLE PROSEQUI.
1. A plaintiff may, in an action in form ex delicto against several defendants, 

enter a nolle prosequi against one of them. But in actions in form ex con-
tractu, unless the defence be merely in the personal discharge of one of 
the defendants, a nolle prosequi cannot be entered as to one defendant 
without discharging the other. United States v. Linn et al., 104.

OFFICIAL BONDS.
See Sure ty , 2-8. .

PAROL EVIDENCE.
See Evide nce , 1-3, 8.
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PATENT RIGHTS.
1. If a person employed in the manufactory of another, whilst receiving 

wages, makes experiments at the expense and in the manufactory of his 
employer; has his wages increased in consequence of the useful result 
of the experiments; makes the article invented and permits his em-
ployer to use it, no compensation for its use being paid or demanded; 
and then obtains a patent: these facts will justify the presumption of a 
license to use the invention. McClurg et al. v. Kingsland et al. 202.

2. Such an unmolested and notorious use of the invention prior to the appli-
cation for a patent, will bring the case within the provisions of the 7th 
section of the act of 1839, c. 88. Ib.

3. The assignees of a patent-right take it subject to the legal consequences 
of the previous acts of the patentee. Ib.

4. The 14th and 15th sections of the act of 1836, c. 357, prescribe the rules 
which must govern on the trial of actions for the violations of patent 
rights; and these sections are operative, so far as they are applicable, 
notwithstanding the patent may have been granted before the passage 
of the act of 1836. Ib.

5. The words, “any newly invented machine, manufacture, or composi-
tion of matter,” in the 7th section of the act of 1839, have the same 
meaning as “ invention,” or “thing patented.” Ib.

PILOTS.
See Col lis ion , 2.

PLEADING.
1. A plaintiff may, in an action in form ex delicto against several defend-

ants, enter a nolle prosequi against one of them. But in actions in 
form ex contractu, unless the defence be merely in the personal dis-
charge of one of the defendants, a nolle prosequi cannot be entered as 
to one defendant without discharging the other. United States v. 
Linn, 104.

2. A plea, alleging merely that seals were affixed to a bond without the con-
sent of the defendant, without also alleging that it was done with the 
knowledge, or by the authority or direction of the plaintiffs, is not suffi-
cient. Ib.

3. A plea, which has on the face of it two intendments, ought to be con-
strued most strongly against the party who pleads it. Ib.

4. A party who claims under an instrument which appears on its face to 
have been altered, is bound to explain the alteration ; but not so, when 
the alteration is averred by the opposite party, and it does not appear 
upon the face of the instrument. Ib.

5. Where the plea is bad and the demurrer is to the plea, the court, having 
the whole record before them, will go back to the first error. Ib.

6. Where the date of a surety bond is subsequent to the appointment of the 
principal to office, the declaration should allege that the money col-
lected by the principal remained in his hands at the time when the 
surety bond was executed. Ib.

7. The action of assumpsit for the use and occupation of lands and houses 
existed in Virginia anterior to the cession of the District of Columbia 
to the United States. Lloyd n . Hough, 153.

8. But this action is founded upon contract, either express or implied, and 
will not lie where the possession has been acquired and maintained 
under a different or adverse title, or where it was tortious, and makes 
the holder a trespasser. Ib.

9. The court will not express an opinion upon a matter of defence which was 
not brought to the consideration of the court below. Bell et al. v. 
Bruen, 169.

10. The law of the state of Alabama which authorizes securities to require 
of the creditor forthwith to put the bond in suit against the principal, 
and absolves the security unless the creditor commences suit and uses 
due diligence to collect the debt from the principal, does not include a 
case where the parties (principal and surety) unite in a joint and several 

• sealed bill. Ellis et al. v. Jones, Admr. of Taylor, 197.
11. In an action of ejectment, if the plaintiff count upon a lease to himself 

from a person whom the evidence shows to have been dead at the time, 
it is bad. Connor v. Bradley et ux., 211.
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12. It is a settled rule at common law, that where a right of re-entry is 

claimed on the ground of forfeiture for nonpayment of rent, there must 
be proof of a demand of the precise sum due, at a convenient time 

* before sunset, on the day when the rent is due, upon the land, in the 
most notorious place of it, even though there be no person on the land 
to pay. Ib.

13. In proceeding under the statute of 4 Geo. 2, it must be alleged and 
proved that there was no sufficient distress upon the premises on some 
day or period between the time at which the rent fell due and the day of 
the demise; and if the time when, according to the proofs, there was 
not a sufficient distress upon the premises, be subsequent to the day of 
the demise, it is bad. Ib.

14. After pleading the general issue, it is too late to take advantage of a 
defect in the writ, or a variance between the writ and declaration. J/c- 
Kenna v. Fisk, 241.

15. Actions of trespass, except those for injury to real property, are transi-
tory in their character. Ib.

16. Where the writ mentions a trespass with force and arms upon the store-
house of the plaintiff and a seizure and destruction of goods, it covers a 
transitory as well as a local action. Ib.

17. In transitory actions, a venue is laid to show where the trial is to take 
place. It is a legal fiction, devised for the furtherance of justice, and 
cannot be traversed. Ib.

18. In such actions, such a venue is good without stating where the trespass 
was in fact committed, with a scilicet of the county where the action is 
brought. Ib.

19. In the absence of statutory provisions, the courts in the District of 
Columbia must apply the principles of the common law to such actions, 
the pleadings, and the proofs. Ib.

PRACTICE.
See Chan cer y  ; Ple ading .

1. Whether or not a record contains a bill of exceptions or statement of facts 
by the court, according to the practice in Louisiana, by which any ques-
tion of law is brought up for revision in such a form as to enable this 
court to decide npon it; and whether or not there is a mass of various 
and conflicting testimony in relation to facts, upon which no jurisdic-
tion can be exercised upon a writ of error; are questions to be decided 
only upon the final hearing of the cause. Minor et ux. v. Tillotson, 287.

2. The court will not go into this inquiry upon a motion to dismiss the writ 
of error, before the case is taken up for argument. Ib.

3. The dockets and records of a court, showing that money has been re-
ceived by the marshal or his deputies under executions, are good evi-
dence in a suit against his securities. Williams v. United States, 290.

PRESIDENT OF THE UNITED STATES.
1. The act of Congress passed January 31, 1823, prohibiting the advance 

of public money in any case whatsoever to the disbursing officers of 
government, except under the special direction of the President, does 
not require the personal and ministerial performance of this duty, to 
be exercised in every instance by the President under his own hand. 
Williams v. The United States, 290.

2. Such a practice, if it were possible, would absorb the duties of the various 
departments of the government in the personal action of the one chief 
executive officer, and be fraught with mischief to the public service. Ib.

3. The President’s duty, in general, requires his superintendence of the 
administration, yet he cannot be required to become the administrative 

, officer of every department and bureau, or to perform in person the 
numerous details incident to services, which, nevertheless, he is, in a 
correct sense, by the Constitution and laws required and expected to 
perform. Ib.

4. It is legal evidence that the President specially authorized and directed, 
in writing, the Secretary of the Treasury to make such advances, and 
that such paper was destroyed, when the Treasury building was burned. 
It is sufficient if the witness states his belief that it was so destroyed.
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PRIVITY OF CONTRACT.
1. If the owner of land recognize a sale of it made by a person who had no 

authority to sell; there is a privity of contract between the owner and 
the purchaser, which equity will enforce. Buchannon et al. v. Up-
shaw, 56.

PUBLIC LANDS.
See Lands , Publ ic .

SLAVES.
1. A slave is capable of receiving a bequest of freedom upon the happening 

of a contingency which is not too remote. Such a bequest is a specific 
legacy. Williams v. Ash, 1.

2. Mrs. T. Greenfield, of Prince George’s county, Maryland, bequeathed to 
her nephew, Gerard T. Greenfield, certain slaves, with a proviso in her 
will, 44 that he shall not carry them out of the state of Maryland, or sdll 
them to any one ; in either of which events, I will and desire the said 
negroes shall be free for life.” After the decease of the testatrix, in 
1839, G. T. Greenfield sold one of the slaves, and a petition for free-
dom was thereupon filed in the Circuit Court of Washington county. 
The legatee continued to reside in Prince George’s county, for two years 
after the decease of the testatrix, during which time the apellee was 
sold by him, and he afterwards removed to the state of Tennessee, where 
he had resided before the death of the testatrix. The Circuit Court 
instructed the jury, that by the sale, the petitioner became free. Held, 
that the instructions of the Circuit Court were correct. Ib.

3. The bequest of the testatrix of the slave to her nephew, under the restric-
tions imposed by the will, was not a restraint on alienation inconsistent 
with the right to the property bequeathed to the legatee. It was a con-
ditional limitation of freedom, and took effect the moment the negro 
was sold. Ib.

STATE COURTS.
See Const itut ional  Law , 1.

STATUTES OF LIMITATION.
See Lim it at ion  of  Acti ons .

SURETY.
See Com me rcia l  Law , 1—4.

1. The law of the state of Alabama, passed in 1821, chap. 26, sec. 5, which 
authorizes securities to require of the creditor forthwith to put the bond 
in suit against the principal, and absolves the security unless the credi-
tor commences suit, and uses due diligence to collect the debt from the 
principal, does not include a case where the parties (principal and securi-
ty) unite in a joint and several sealed bill. Ellis et al. v. Jones, Admr. 
of Taylor, 197.

2. Where a collector is continued in office for more than one term, but gives 
different sureties, the liability of the sureties is to be estimated just as if 
a new person had been appointed to fill the second term. United States 
v. Irving et al. 250.

2 When the accounts of a collector are returned to the Treasury quarterly, 
and the date of the commencement and expiration of his term of office 
is on some intermediate day between the beginning and end of the 
quarter, a restatement and Treasury transcript of his account up to the 
end of his term, is legal evidence in a suit against the sureties. Ib.

4. Such a restatement does not falsify the general accounts, but arranges 
the items of debits and credits so as to exhibit the transactions of the 
collector during the four years for which the sureties were responsible. 
Ib.

5. The amount charged to the collector at the commencement of his second 
term is only prima facie evidence against the sureties. Ib.

6. But payment into the Treasury of moneys accruing and received in the 
second term should not be applied to the extinguishment of a balance 
apparently due at the end of the first term. Payments made in the 
subsequent term of moneys received on duty bonds or otherwise, which 
remained charged to the collector as of the preceding official term, 
should be so applied. Ib.

7. The settlement of quarterly accounts at the Treasury, running on in a 
continued series is not conclusive. The officers of the Treasury cannot,
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by any exercise of their discretion, enlarge or restrict the obligation of 
the collector’s bond. Much less can they, by the mere fact of keeping 
an account current, in which debits and credits are entered as they 
occur, and without any express appropriation of payments, affect the 
rights, of sureties. Ib.

8. The dockets and records of a court, showing that money had been re-
ceived by the marshal or his deputies, under executions, are good evi-
dence in a suit against his sureties. Williams v. United States, 290. 

TENANCY BY THE CURTESY.
1. The general rule of law is, that there must be an entry during coverture, 

to enable the husband to claim a tenancy by the curtesy. Mercer’s 
lessee v. Seldext 57.

TREASURY DEPARTMENT and TREASURY TRANSCRIPT. .
See Pre side nt  of  th e  Unite d  Stat es  ; Suret y , 2—7. 

TRESPASS.
1. Actions of trespass, except those for injury to real property, are transi-

tory in their character. McKenna v. Fisk, 241.
2. Where the writ mentions a trespass with force and arms upon the store-

house of the plaintiff and a seizure and destruction of goods, it covers a 
transitory as well as a local action. Ib.

3. In transitory actions, a venue is laid to show where the trial is to take 
place. It is a legal fiction, devised for the furtherance of justice, and 
cannot be traversed. Ib.

4. In such actions, such a venue is good without stating where the trespass 
was in fact committed, with a scilicet of the county in which the action 
is brought. Ib.

5. In the absence of statutory provisions, the courts in the District of 
Columbia must apply the principles of the common law to such actions, 
the pleadings, and the proofs. Ib.

TRUSTS.
See Chan cery , 13.

USE AND OCCUPATION.
See Assum psi t .

VENUE.
See Ple ading , 15—19.

VESSELS.
See Coll ision .

VIRGINIA.
See Ass ump si t  ; Limi ta tio n  of  Act ions , 1—3.

WILLS.
1. A disposition by a testator of his personal property to purposes other 

than the payment of his debts, with the assent of creditors, is in itself a 
charge on the real estate, subjecting it to the payment of the debts of 
the estate, although no such charge is created by the words of the will. 
Hank of United States v. lieverly, 134.

WRIT OF ERROR.
See Erro r .


















